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S39S.     Tax  on  clgarettea. 483 

Oode. 

I828B.     Fleadlnga  to  be  brief. 622 
3448.     Burden  of  proof:  railroad! 626 

CallfaroiB. 

Oonttitution. 
Art.  1,  I  1.     Guaranty  of  personal  liberty.     5S 

Art.  11.  I  11.     Local  regulations. 66 

Statutes. 

1897,  p.  311.      Inaanltr  law ST8 

Civil  Code. 
I  140.      DiTlilon  of  commoDltj'  propert;  on 

dlTorxie 8B2 

I1C8.     Huiband  and  wife:  contract! SBl 
B03.     Operation    and     management     ot 

atreet  railway  a 67 

I  8391.     Bpeclflc  performance  of  contract      650 
Penal  Code. 


1  ot  proceedinga 


6» 


I    1387-1373. 

agalnet  Inianc 
Code  of  Civil  Procedure, 

I  707.     Tenant  In  poaaeaalon 366 

Colorado. 

Civil  Code. 

1206.     Action  to  quiet  title 3S0 

OMieral  atatutet,  188S. 

tl  1788.  1789.     Uie  ot  water  for  Irrigation.  766 

MilW  Annotated  Statute*. 

I  814L     Tunnala  located  for  dlacoTerr....   223 

OoBsvotlcnt. 

Oonatitulion. 

Art  1,  I  1.     All  man  eqaal  In  rigbta. Tl 

Reoinon  1875. 
p.~4I7,  I  4.     Malldoue  erection  of  fence...   349- 

Ooneral  SlatMtes. 
chap.  63.     Inaolvenc;  law. 641 

Oorntitulicit. 
Art  1.  I  1, 1  20.     Power  of  conrt  to  pnnlab 
contempta.. . 


'CoogTe 


Stolutu. 

1821,  Dec.  21.      EnlarKlng  Hti 


S.  ItlKbt  o(  aetlOD  for  dei 
CODiplIktlon  ol  code 

BmlgraDt  Hgent ;  llcenK... 
Tsi  on  emigrant  ageot.. 


Code,  J 
f  ZMl.     Legal  llabll 
I  2913.     BeeoTer?  t 

Code,  1868. 

1  2BS0.      Recover;  for  bomlclde  of  huabiDd 

Code,  187S. 

I  2971.     RccoTsrj  for  homicide  Of  bIHband 

Code,  1881. 
I    2971.      RecoTery    tor   death    Of   hUlbaad 
I    4B98    (a,    b,    c).     DeSDliiE     "nDigraot 


I  2263,  2264.     DpIItiJ 


8037 

B).^^  AgenfB 

eight 

o  maintain  ac 

Eitates  tall 
Illegal  lacea 
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on  m 

■t  rleld  to  law 

8S29. 

"tfo-J-^'" 

ma  In 

preceding  aec- 

B837 

ai 

to      mercantile 

39SB. 

Speclflc  per 

to  litigate 

ce  of  contract. 

Declarations  of  d< 
Eidu»1<.ii  of  ™m 

01B8. 

ii]nicailoQ**'ai 

0199. 

6271. 

PtiTlleged  CO 
Competency 

of^at 

o"oey°ti"  twtl' 

I  6699.      Protection,  duty  of  g 
I   671T.     Power   of    


Enumeration  of  righta,  etc.... 
One  aubject-matter  ezpreaaed. . . 
Uniform  taxation 


p.   169. 
p.  478. 


Penal  Cod6. 
Tax  on  peraon  nllcltlng  amlgranta.  0 
Cobb's  Digeet. 
Enlarging  eatatea    tall    Into    fee- 


for  death... 
IIliAoiB. 

Cottttitution. 

powers. . 


1  exclualv*  prlT- 


Art.  B.     DIstrlbatlon  of 
Art.  4.  i  22.     Special  a 

Btatutea. 
181B,  Feb.  10.     Admission  of  attomeya...   6 

1ST4,  March  28.     Admlealon  of  attorneyi..  6 

1899,  Keb.  21,     Attorneys  and  counKlara.  0 

Oroaa't  Statutes. 

p.  41.  I  4.    RemoTftI  of  attorney g 

Rexiieed  Statutea  1874. 
Chap.  13,  I  6.     SuapeniloD  of  attoraeya. .  E 
60L.  R.  A. 


Cbap.   120,   I   2.     Beyenue ;   exempt  prop- 

I  268.     LJeo  on  proiwrt; S 

Criminai  Code, 
Chap.  38,  dlT.  1,  I  114.     Forging  aigOBtur* 

of  public  olflcer 

DlT.  1,   n   116.    116.     TrademarkB 

Chap.  88.  dlT.  S.  |  1.     lasuance  o(  learcb 

Cbap.  38,  aiT.  8,  i  2:"roilr;rof"jndg«to'lt 


Conatilution. 

-jglBlatlye  aatborlti 

Free  tuition  Id  public 

Btatutee. 

1891,  Uarch  4.     Regulation  of  natural  gaa.  7 

1893,  p.  BOO,      Ownerablp  In  gaa. 7 

Reviaed  Statutes,  189i. 

II  6711  «l«»g.  Board  of  bealtb ,. 
8716.  Board  of  bealtb 
6T1S.  Duty  of  local  boards 
H719.  DDll'of  county  boarda 
6726.    Appropriation 

Constitution. 
Art.  1,  I  4.     Uniformity  of  genena  law*.. 

Art.  1,  I  9.     Dub  process  of  Isw 

Art.  1,  I  IS.     Compensation  for  property 

taken 2 

Statutes. 
16th  Qen.  Aasem.  cbap.  56,  |  2.     Lite  In- 
surance; fraud 7 

2ech  Qan.  Aasem.  cbap.  28.     Collateral  In- 

beritance  tai 

27tb   a«n.  Aaarm.   chap.   37.     Amendatory 

act;  notice  of  appraisement 

Code.  187S. 

I  817.     Liability  of  agent  for  tax. 2 

MoClain's  Code. 

I  17D9.     Life  Insurance :  fraud 7 

Code,  1897. 

I  2906.     Sale*  of  personal  property 7 

I  4702.     DeHnlQg  "seduction." 

476S.     Marriage,  bar  to  praaecutlon. . 


4764.     DesertI 


after    seduction    and 


Oonstifulion. 
Art.  12,  1  8.     Title  to  property  ot  rallfton* 

corporations ;■■• ,  4 

Oojnpiled  Linos,  1879. 

1*20.      Action  tor  persona!  Injury. 7 
422.     Damages  for  death T 

Oeneral  Statutes,  1897. 
Cbap.  LIS,  subdlT.  1.     Effect  of  repeal  of 


a  foreign  cor- 


Chap.  74,  I  104.     Serrlce  o 

poratlon 

General  Statutes,  1899. 
Cbap.  60,  I  3283.     Service  on  foreign  cor- 

Constitution. 
I  242.     Compeoaatlon  for  property  taken..   I 

fiJa  lutes. 
1898,  Apr.  10.     Protection     from    emplrl- 


Oeneral  Statutes. 
Cbap.  92.  art.  1,  |  7.     Assessment  ot  prop. 


..Coc^iTc 


I  109A.     pFocMdlnc  la  wivu  bzmnch  not 
liiTalld 

iUlO.  AppalDtmant  of  dtftllMcer 
1481.  InavKtat  ol  tdM 
ISBO,  lubKc.  8.     Appointment  of  altctlon 


ClTATIOnS.  8 

Chap.  eS,  I  IS.    Injniy  tram  defoctiT*  wu 

18T,  7 


Chip.  IST,  I  1 


1212S.  Right  or  wife  to  ane  ud  be  ined.  810 
sen.  PuTchue  or  "UMllcal  Bedater.".  ass 
ZfilZ.     HHtlaterlng   •atborltj    for   prac- 

dilni  medldne 880 

I  MIS.     CratiBnte  trom  attta    board    of 


if  iDjnnctlon. . , 


RevUed  Oitiil  Oodt. 

lit.  4T.    Appointment  of  curator......... 

Alt.  81.     Ckc*  of  minor  cblldraa. 

Art.  2SS.     Blsbta  Of  aiotber  *Dd  fathu... 

Art.  2400.     FtopertT  of  noarealdant  map- 
Bled  neraona 

Art.  S4M.     Blgfiu  of  hnAlBd. . , 

Art,  «*».     Parment    of     

chaired  >*bor«r. 

Oods  Prvntive. 

Art.  107.     Snlta  hf  wife  alone. 


.larr    t 


CoMltltilion. 
Art  1.  I  1.     Bgnal  rlghta B 

Statuta. 
lan,  ebap.  >«,  I  1.     Raculatlofl  boDnaaa 

aC  BBldlns. ft 

JtMtMd  BUttutea,  1885-95. 
p.  3S1,  I  4.    Ueena*  of  Itinerant  vendor. .  t 
MKryland. 
Ootutitution.    , 
Art.  3,  I  10.     Nomlnatlona  of  offleera  bj 

governor 4 

Stattttet. 
ITH,   chap.   lOS.     UMlical  board  of  exam- 
ine™    4 

1SB2,  ctup.  20e.      Practltlonera     of     medl- 

1802,  chap.  6M."'8a'lei 


IBM,  chap.  21 T.      PractlUoncn  of  medicine.  41S 
18M.  ebap.  194.     Practitioner!  of  medicine.  413 

Code  Bupplement. 
Art.  48,  it  as-es.     Pnaitlonera  of  medl- 


1M8, 
J8T7. 


PrlTatfl  nnlunce,..  8 
448,   I  1.      Itinerant 


Statutes, 
chap.  81,  I  1.     Bepalr  of  highwafa. . 
chap.   104.     Bamax«  from  defectlTe 

chap.  ES4.    Repair  of  hlEtLwaTa. '  - - 

•ooi,  chap.  S48,  )  1       "-'— ' 

1880,  June  S8,  duii.  no,   i   ±. 

ISM,  chap.  470.    Ilae  of  l>lcjcli_  .. 

larTchiclM 127 

IBSS,  chap.  121.    Uae  of  blcrdaa 127 

16SS,  chap.  8S1.     ConatrnetloD  and  tnain. 

teaaoee  of  bicjcle  patha 1 

ISBO,  diap.  414.    TreapaealUB    on    bicjcle 

path 1 

Beviaed  Statu  tea. 

Chap.  25,  I  1.     Bepalr  of  blgbwara 1 

SmwroE  BtatuUa. 

Ckap.  44,  I   1,     Repair  of  hlghwara 121 

Publio  Btatuttt. 

Chap.  B2.  I  1.     Repair  of  hlibwaya 137 

Chap.  02,  I  17.     BacoTerr  for  Injnir.  "' 


of 


Making  will. . . , 

Cotutitutioii. 

Art.  B,  I  82.     Due  proceaa  of  law 

Btatvtet. 
18S4,  p.  4S1,  I  T.      Act  of  adoption.. 
1888,  No.  306.  |  14,  aubd.  8.      Aiaeasmei 

feraonal  properly ' 
1.     LlceoBlng  commlwlon  men 

and  broken 4 

UoweU't  Slalutea. 

17887.     Action*  which  anmre 7 

II  8318-14.     Action    (or    caoalDg 

CompiUd  Lava,  1897. 
I  10,117.     Bnnlval  of  actlona 1 


t.  1,  I  3. 
t.  4,  I  SB. 


DepclTatloh  of  rlKhta 6 

Prohibiting  apeclal  lawa. 6 

..  . General  lawi  to  be  nnlform. .  S 

10,   i   S.     LlabllItT   of  Btockboldsr...  3 
Btatutea. 
1886,  chap.  7,  I  8.     Powai  Of  eit7  to  bolid 

1888,  chap.  7.     BakJns-powder  law 6 

l!iSB.  chap.  1G2.     Elipraaa  companlea. Q 

ISST.  chap.  SOO.     Daly  of  atate  auditor. .  6 

18S8,  chap.  24B.     BakWpowder  law 8 

Speoial  Lawa. 
188S.  chap,  fi,  I  31.     Froblbltlcf  citj  from 

1801,  chap.  08.  I  1».  inbd!  S.'     Po'wer'of 

court  to  aet  aalde  Judimant. ..  1 
Oenarai  Statute*,  189i. 

388.     Power*  and  duties  of  commlaalon.  8 

3430.     Forelsn  corporaUoas fl 

li  B133-B1SS.     Statote  of  llmitatloua 1 

0814.     Eiemption;  wase* 1 


I  0978.     Roitrlclion*  on   laaue  of  manda- 
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Chap.  TO.     Llabilltr  of  atockhoidera S 

Pmud  Code. 

I  368.     Diveralon  of  public  fUDda. ] 
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H  188,  868,  870.     Tlolntlone  by  pnblte  ot- 

Klaalaaippl. 

Code,  189t. 
I  2380.     Blsbt*  of  married  WOCMS I 


Oonttitution. 
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lEht  of  eminent  domain. . 


Art^  1^  1  is.      Conitructfon  of  railroad. 

Statute*. 
1830,  p.  M,   I  e.     Lett«ra 

1887,  p.  280.    OraiindB  torne'w  trliil'.'.'.'.r. 

169B,  p.  81.     Appeaia 

BevUed  Statutet,  18SS. 

p.  702,  I  10.     Will  conteat 

Rmiaed  Btatutei,  18S5. 
p.  42.  I  0.     Appointment  of  admlnlatrator 
p.  610,  I  IT.^WUl  content 

Reoised  Btalatea,  1889. 
I  12.     QlTlng  bond  determined  bj    probat* 
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fsni.     Gancr«l  >Dd  addlCloiuL  powcra  of 

corporations. 
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Proceedlos*  when    prapartr    held 
br  corporation. . 
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Chap.  It,  I  30.     Bupremc  court  report!..  733 
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Tandor 848 
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0«n«nil  Statute*. 


CtTAnOHS. 

1893,  chap,  eoa  f  88.     Net-ieaarre  atatnte.  I 

1894,  Gbap.  D48.     Change  of  grade  of  N«w 
York*  llarJem  Railroad 3 

1B9S,  chap.  6Vt.     Cbaage  of  grade  of  Naw 

York  ft  Harlem   lUllroad 3 

Hortk  CAToUiut. 
Code. 

I  8803.    Abollabment  of  nnlauicea 4 

North  D&k«t«. 
Coiufitu  turn. 
I  11.    Oaneral  !•«•  (o  bave  anlform  opera- 
tion   2 

I  SB,  anbdtr.   33.     ProblbltInK   local    lews 

lor  aieeaunent  of  Uxea 2 

117S.     Taxing  property E 
ITS.     Uaoner  of  aBBeaanient £ 

Btatutes. 
1899,  ebap.  S,     Aaaeaament    and    taxation 

ofEralD 2 

Revised  Code,  1895. 


ITair  ICexleo. 

Statutes. 


.  848 


r&nchlie 283 

1898,  Feb.  23.     Prlvllue  or  franchlae  Tatld.  2S3 
1897,  March  18,  p.  124,  chap.  57.      Regula- 
tion   of    prices    for     gaa    and 


OompiUd  Lawa,  1897. 

1001,  14.     Power  ot  conntlea  to  contract.  281 
064,  1  B.     Uanagement  of  count;  later- 
eats 381 

New  Tork. 
OoneMutioH,  1840. 

Art  6,  I  8.    AdmlatfoD  to  practice  law 52S 

Constitution. 
Art.  1.  I  8.    Compensation    tor    property 


bolders lOl 

p.  339.     Change  of  grade  of  " — 
York  ft  Harlen  BsllToad. 


S948.     Attar 

1SS4G.  DedDltloD  of  "duresB." 
£538.  ttJghta  of  purcbuser 
E54B.     Purcbaaec  entitled  to  rent 

Political  Code. 
Cbap.  18,  art.  8.     Selaure  of  propertj  fi 


Oblo. 

Statutes. 
1894,   p.   174.    I   3.     License   of  Itinerant 

rendors 8 

RetHsed  Statute*. 

I  2478.     Begulatlns  price  of  gas S 

Oklahoma. 
Statutes,  1893. 
I  83T9.    Attachment    ol   mortgaged   pr^r- 

18280.     Parment  of  mortnige'dsbt.'.!.'^   7 
S381.     PropertT  sold  under  process 7 

OTOSon. 
Constitution. 
Art.  1,  I  18.    Taking  private  property  far 

pabllc  nse 8 

Statutes. 


SiU'M  Cod«. 
I  4206.     Waraboiise  receipts  nvatlable. . 
FcnnsylTania. 

Constitution,  1874. 
Art.  8.     Leflalatlon.. 


B,  1  6.     B»«nactment  after  MTlval  ot 
Art.  B,   I  7.     Probibltlng'loi^r or  special 


Art.  3.  I  8.     Notice  of  local  or  special  bllla.  0 

Art.  3,  I  28.     Approval  ot  goveraoT E 

An.  9,  I  1.    Uniform  taxation 

Art.  18,  I  1.    Amendments B 

Statutes. 
1849,  March  31.     Berrlee  on  forelga  c«r- 


r  2  (P.  1.  1 


HercaoUle  11- 


Rhlid«  Island. 

Constitution. 
Art.    1.    1    8.     Prohibiting    cruel    ponlab- 

Exerclee  of  p_ . 

blblted. 

Public  Lawa. 

Chap.  826.     Llcenee  of  ItlnrraT 

1890,  Hay  20,   cbap.   S9S. 


Budora. .  840 


Itlnarant   veo- 


1SS3,  Apr.  H,  chav.  lOBT.     Itlneraat  T 
IMO,  ctep.  8M.     Boaid  oi  [wllce  oomn 


Oip.  218,  I  1. 

Ckip.  2SB.     Quo  wi 
Ckcp.  2T4,  I  ST.     E 


Dutb  or  InoBltr  of  iD- 


..tS4 


■onth  CmtoUmm, 
atatute*. 

1U5,  IB  8Ut  at  L.  109.     Cbanet  oI  OtMB- 

»llle T2T 

Orimtfial  StatutM, 

11  ISl.  8B2.     QuDlDK T2T 

South  D*kot^ 

Otnutitutioit. 
Art  8,  I  2S.     PTOblUUng  prlrlta  or  no- 

dillawi TV.  8DS 

Act.  S,  I  18.     ProhlbltlDB  Bpeelal  prlvlI^M 
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Statute*. 
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of  li 


a  for  c 


.  SS2 


OompiUd  Lout. 
I  24a.    Free  treatmeat  of  Inaane 8B2 

I  1143.     Sappcrt  of  IndLzent  poraona 8B3 

II  3768,  8T8S.     Doty  ot  ana  acraptlnK  am- 

Rlojmant     to     pro- 
tat    paper IH 

1  3TT0.     Dob  eara  In  one  anoptlns  emploj- 
meat       to      proCeat 

I  4897.     Hotlea  ot  pandency  of  ictiin '.'.'.'.  ton 
I  Z9$i.     aigkt    at    minora    to    nominata 
ffuardlaB. 


.   BS8 


Etatuie». 
I.  chap.  SO,  1  1.     Frohlbltmc  aalM 
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I   Code. 


u  tbat  b 


Vonnomt. 

Btatvtea. 

I  4758.     Ucanaa  of  Itlnarant  vandon 8 

Tizvlnl*. 

Stalwtes. 
IM9,  Hareb  10.     Charter  of  Clarkatnin. .  1 
ISse-ST.  p.  T3S.    Bagolatioa  of  ctrrlera. .  T 
ISAT,  Fab.  37.     Control  of  conntj  roada  bj 

tan,  Varch  8,  p.  e9S.     C•tTlera'^^'^'^'  T 
Cod*, 

IZ2S9.  Widow  antitlcd  to  dowar B 
I  2270-71.  Jointure 6 
2211.     BoeoTarr  of  dower  agalnat  alien- 


23TS.     Bdlet  of  alleoeea 

'    t.  108.    Harried  woaua'a  act.. 
1284.    Separata 


I  23TI 


eatate     of     married 

woman B81 

I  ISOl.    AckDowledament  ot  deeda  for  rec- 
ord  BSl 

I  2502.     UTect  of,  wben  recorded 861 

WsaUaKton. 
Slotutet. 
18SS,  p.  44,    Corraetlon  ot  arrora  and  osla- 

aEona  In  Coda S47 

BaUinger'i  Annotated  Oodet  and  Sla(t>(«. 
Vol.  1,  I  288.  UallelouB  erection  of  tanca.  847 
WI..R.A. 


, atlUatK- 

Imate  <ji11d^^ ISO 


Tol.  i,  I  U34. 

I  MBS.     HallelDoa  era^'tion  oT'twiMi 
Waa«  TItkIbI*. 

ConaittNttott. 

Art.  8,  ■  10.     Dae  proceaa  of  [aw 

Act.  4,  I  6.      Bemoral  from  olllee  for  lala- 

coQdnct 

Art.  0,  I  4.     Coantr  olBcari  aobject  to  In- 


dletm 
statute*. 


1897,    cbap.    48. 


Code,  J868. 
1891,  p.  4S«).     Fowar  ot  taww.  148 
Code,  7891. 

Cbap.  41,   I  33.      Biemptlon 384 

Chap.  41,   1  28.     Liability  for  aelllar  oa- 

ampt     property 28T 

Cbap.  80,  I  31.     Liability  of  Juatlce 2ST 


p.  329  (ed.  1 


telegiapb  Unea 108 

Atiilutsa. 
1874,    cbap.   118. 
1899,  chap.  48.     E 

KevUed  Btatut<u.  18i9. 

Cbap.  IE,  I  11.     AaaeaaracDi  uf  property..  SM 

Acuicod  Btotuta. 

Cbap.  84,  i  1.     Abollahment  of  ttuata 814 

SonAom  (£  flen-ynion'a  Annotated  Slotutet. 
Cbapa.    80,   SOo.     AaaLgDmeDta   for   credit. 


.  839 


!1102d.     DIacbarge  from  debts.. _-. 
4971,  aubdiT.  13.     ConiiCruptlan  ot  "per- 

I   4812,  aubdl*.  2.     Conalructloo  ot  "(nc- 

Reviled  Statutes,  189S. 
898,  aubdlT.  11.     Obatructlon  ol  atreata.  84T 


I   11S7.     Proceed!  OS   t 

t]T7Sb.  Commlaaloii 
1778.  Conatructlon 
3081,    aubdlT.    e. 

I  2687,   tubdlT.   10.     S 

■  3689.    Publication  ol 
Cbap.     187.     Abatemen 


irlgloal   0 


s«a 

r  dutiea.  SSS 


t.  1.  I  3 
L  3,  I  1 

t.  3,  r24 


Ject . . 


I.  etc.,  aUte 


.   7B4 
.    756 


24.     BIIII 

Art.  B,  I  1.     Judicial  , 

AK.   8,    i   1.      Nature!   streami 

Art.  8,  I  2.  State  board  of  c< 
Art.  8,  1  3.  Approprlatlona. 
Art.  8,  I  4.     Dltlalon  of  Btal 

Art.  8,  I  S.     Appointment  ot  al 

Statures. 
1888,  chap.  BS.     Territorial   eiiElDeer;  du- 
tiea     162 

1890-91,  chap.  8.      aaperTlilon  and  uae  ot 

waters 760 

BevUed  Statutes,  1887. 

H1331-18S1.     Appropriation  ot  water...   7B2 
1883-133B.     Oficlal  Burrey  of  ditches..   7B3 
Bevited  Statutes,  1899. 
II  869-887.     Dntlea  ot  state  board  of  < 


j^c 


db.Google 


LAWYERS'    EEPORTS 


ANNOTATED. 


GEOEGLA.  SUPREME   COURT. 


Mn.  y.  A.  MORRIS  et  al.,  Flffa.  in  Brr., 


.  G«.   . 


*A  poller  of  iBiDrsnec  on  tbe  life  of  & 
baBlErspt.  though  parable  to  his  legal  rep- 
reaentatlTea.  doea  not,  It  It  bale  no  cagh- 
mrreoder  value,  lett  la  the  tniitee  as  bbkIr 
at  the  bankrupt'*  Pitite.  (n)  Aceardlagl]'. 
Bbere  a  huaband,  within  Four  months  prior 
to  the  IlllDg  of  hia  petiUou  In  bankrupEey. 
transferred  to  hit  niCe  an  Inanrance  pdIIit 
on  bla  life,  which  before  lucti  transfer  waa 
payable  to  his  legal  representatives.  It  wns 
crroneou*  on  the  petition  of  the  trustee,  filed 

■nsadDole  bT  Fish,  J. 


upon  the  death  of  the  bankrupt,  pending  tb* 
proceedings  In  Innkruptcj,  for  the  court  to 
enjoin  the  widow  tram  collecting,  and  the  In- 
aurance  compnnr  from  pajlog  to  her,  the 
amount  due  upon  the  poller :  It  appearing 
that  It  had  DO  caab  aurrendei  value,  either 
wheo  (he  tranifer  was  made  or  the  petition 
In  bankruptcy  was  Bled. 

(April  11,   1900.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enjoin  de- 
fendants from  diverting  the  proceeds  of  poli- 
cies of  iDBurance  upon  the  life  of  John  F. 
Morris  from  the  payment  of  hii  debts.     Re- 

The  facts  are  stated  in  the  opinion. 


I.  Bcova  ot  note. 
II.  Bmfcrvplcv  or  Intolcimcii  of  tasurfd  or  lU- 
Mignor  of  poUen. 
B.  FoUey  pai/able  at  deatli  of  <iu«reil. 
1.  Policy  Bavahle  to  iiuured  or  titt 

S.  PoUev  payaina  to  vHft  of  fnsured. 
8.  Policy  OMfgned  or  muds  pnvabfe 

(a)  In  BfBrat. 

(b)  Seeatity  of  notfea  of  oi- 

bignmont. 

(c)  Sufficiency   of  notice  of  a»- 

(d)  Timt  of  Motfcs  of  asiign- 
(a)  Scteitl  of   ertittOT't   tnter- 

t.  PoUov  aitigyted    to    other    than 
oreditori, 
b.  Policy  vavabte  at  ipeoiflttl  dole  un- 
Icii  InMured  dies   aaoner. 

1.  Policy  payable  to  tniurni  If  liv- 
ing; offteriHic  to  lilt  estate  or 

3.  Policy  pavable  to  Inaured  If  liv- 
ing; othendte  to  tcift,  chili,  or 
oIAcr  relattva, 

8  Policy  payable  to  loife  at  ma- 
tarity. 

III.  Bankntptcy   or   in$otteiicy  of    benettaiaTy, 

IV.  Sammani. 

I.  Beope  of  note. 
Tlila  note  covsra  onlj  the  rights  o(  tbs  trus- 


tee or  assignee  In  banhmptcy  or  Insolvency  In, 
or  the  eights  of  creditor!  to  reach  generallr. 
a  life  Insurance  policy  while  the  Insured  Is  liv- 
ing and  before  Its  EUtarlty,  and  Is  not  Intend- 
ed to  Include  the  rights  of  creditors  In  Ibe  pro- 
ceeds o(  tbe  poUcT  after  the  death  of  the  In- 
sured or  tbe  matadty  of  a  policy  payable  dur- 
ing bis  Mfetlme. 


a.  Policy  povable  at  dtalh  of  fi 


Under  tbe  bankruptcy  act  of  1898,  I  TO  <G), 
It  la  eipresaly  provided  that  the  trustee  In 
bankruptcy  shall  be  vested  by  operation  of  law 
wltli  tbe  title  of  (he  bankrupt,  except  so  far  as 

tiling  of  the  petition,  could  bave  been  trans- 
ferred br  him,  or  levied  on  and  sold,  provided 
tbat  wben  tbe  bankrupt  has  an  insurance  pol- 
icy which  boa  a  cash -surrender  value  payable 
Id  himself,  bla  estate  or  legal  representatives, 
he  may.  within  thirty  days  after  such  aurren- 
der  value  baa  been  ascertained,  psy  the  same 
(0  Ibe  trustee,  and  continue  the  policy  tree 
from  the  clnlma  of  all  parciclpallng  creditors : 
and  that,  If  he  does  not  do  so.  it  shall  pass 
to  tbe  trustee  as  assets.  Wbere,  however,  the 
policy  has  no  cash -surrender  value,  the  trus- 
tee In  bankruptcy  takes  no  Interest  therein. 

Thus,  tbe  main  case  of  Mobrih  v.  Dodd  holds 
tbat  a  life-insurance  policy,  psysble  to  the  1*- 
gal  repteicnlatives  of  the  Insured,  which  haa 
no  cash -aurren  der  value  at  the  time  of  flling 
tbe  petition  In  bankruptcy,  does  not  pass  to  the 
trunee  aa  assstsi  and  the  fact  that   tbe  In- 


GcoRGu  Bdfrbmk  Cocrt. 


Ant., 


Ueatrt.  3.  A.  AnderBon,  Blibs  *  An- 
Aeraim,  Doraay,  BTcwtter,  Jfc  Howall, 
ftnd  Artkar  HeTman,  for  plaintiffs  in  er^ 


tract,  which  ftt  the  time  of  tranafer  has  no 
value,  and  which  depends  on  many  contin- 
geacies,  if  it  ever  becomeB  valid. 

Stout  V,  Taeger  Mill.  Co.  4  McCrary,  480, 
13  Fed.  Hep.  S04;  Be  Pearaon,  96  Fed.  Rep. 
426;  As  Little  River  Lumber  Co.  92  Fed. 
Rep.  589;  Loveland,  Bankruptcy,  p.  297. 

Under  the  common  law  and  the  law  of 
our  state,  the  traiLBfer  of  property  to  delay, 
hinder,  defraud,  or  prefer  creditorB  must  be 
property  having  a  value. 

Buhbard  t.  Tvmer,  93  Qa.  764,  30  L.  R. 
A.  693,  20  S.  E.  640;  Re  Lange,  91  Fed.  Rep. 
361;  Be  attele,  98  Fed.  Rep.  79;  Be  MoKin- 


nty,  15  Fed.  Rep.  535;  Holt  v.  Bcw-oH,  34  L. 
T.N.  S.  602;  Xtna  Nat.  Bank  v.  United 
Stales  L.  Int.  Co.  24  Fed.  Rep.  770;  fie 
Dev!a,  D6  Fed.  Hep.  181. 

The  trustee  acquires  title  as  of  the  date 
of  the  adjudication,  and  this  carries  with  it 
the  undisputed  propoaition  that,  after  the 
dat«  of  this  adjudication,  the  bankrupt 
works  for  himself,  earns  for  himself,  and  any 
proper^  acquired  thereafter  by  him  belongs 
to  him  free  from  any  claim  od  the  part  of 
the  bankrupt  estate. 

Loveland,  Bankruptcy,  |  175 ;  Re  Rennie, 
2  Am.  Bsjikr.  Rep.  1S2;  Be  Barria,  2  Am. 
Bankr.  Hep.  35B ;  Traer  v.  Clews,  116  U.  S. 
528,  29  L.  ed.  467,  6  Sup.  Ct  Rep.  IS5. 

There  can  be  in  his  bankrupt  estate  no  in- 
surable interest  on  his  life. 

If  there  is  no  insurable  interest  then  the 
policy  must  fall  as  a  wagering  policy. 


sured  had  assigned  the  policy  lo  his  wife  with- 
in four  months  belore  the  Qllag  of  the  petition 
makes  no  differance. 

And  Re  Buelow,  98  Fed.  Bep.  86.  holds  that 
life  policies  harlDg  no  cagh-surrender  value, 
and  no  value  tor  anj  purpose  eicept  ■■  tbey 
ma;  become  valuable  on  the  death  of  the  In- 
sured If  the  premiums  ere  kept  psld,  are  not 
esaeCs  of  the  bankrupt's  estate.  The  referee 
In  this  case  held  (2  Nat.  Bonkr,  Nenrs.  2S) 
that  where  the  pollc;  la  payable  Id  the  in- 
sured, his  estate  or  peraonsl  represen  [alive,  sad 
hsa  a  caab- BUT  reader  value.  It  stiould  be  coa- 
verted  Into  cash  unleaa  tbe  bankrupt  para  Cbe 
□ash-Burrender  value  of  the  poKcr,  as  provid- 
ed In  the  bankrupt  set,  |  TO   (S). 

Ite  Steele,  98  Fed.  Rep.  78,  folloiiFlng  Re 
Lange.  Bl  Fed,  Bep.  3«1,  holds  that  the  sar- 
rendec  value  of  a  policy  payable  to  the  In- 
■ared,  hia  eiecutora.  admin  la  tratora,  or  aaalgaa 
Is  a  part  of  his  estate  in  baokruptcy,  under  I 
TO  (G)  of  the  bankrupt  act,  and  passes  to  bli 
trustee  unless  he  avalla  himaelf  of  ita  provlaluns 
tor  psymeut  of  Its  cssh-aarrender  value,  al- 
though I  6  provides  that  such  set  ahsll  not 
affect  the  allowance  to  bankrupts  ut  the  ez- 
emptlona  preaprlbed  by  the  laws  of  tbe  state 
of  their  residence,  and  the  laws  of  the  state 
of  the  bankrupt'a  retidence  make  such  a  pol- 
icy exempt. 

Irreapectlve  of  the  provisions  of  the  bank- 
rupt set  of  1888,  the  courts  wblcb  bold  thst 
creditors  have  any  rights  In  the  policy  seem  In- 

render  value  of  the  policy. 

Tbus,  Baibour  v.  Larue,  21  Ky.  L.  Hop.  94, 
51  a.  W.  S,  balds  thst  an  Insurance  policy  on 
which  only  one  premium  has  tteen  paid,  and 
wblch  has  no  withdrawal  or  pecuniary  value, 
does  not  pass  under  a  voluntary  aislRnment 
for  creditors. — especlslly  where  the  asslKnee. 
when  applied  to  for  payment  of  an  amount  due 


refen 
baa  SS9IEI 
lalgnment   for   credltc 


■  to 


whom  the  Insured  hs 

neb    creditor    pay  a    the    sabaequent    premiums 
nntU  the  ileath  of  the  InsuMd. 

And  In  Holt  v.  Evecall.  34  L.  T.  N.  8.  599. 
L.  B,  a  Ch.  DIv.  206.  4B  L.  J.  Ch.  N.  S.  433,  24 
Week.  Hep.  471,  a  busband,  after  tbe  passage 
of  tbe  married  woman's  set  ol  1870,  surrco- 
dered  policies  on  his  own  life  on  which  he  bad 
paid  only  one  premlnm.  sad  which  had  no  sur- 
render value,  Caking  out  oew  policies  payable 
to  bis  wife  It  she  survived  him,  tbe  premiums 
on  tbe  new  policies  being  tbe  some  as  on  the 
old  policies,  and  being  paid  from  tbe  wife's 
BO  L.  R.  A. 


sepsrate  property.  Within  two  years  after  tbe 
cbange  be  presented  a  petition  for  liquidation 
In  the  bankruptcy  court,  and  soon  after  died. 
The  court  held  tbat,  as  the  irid  policies  had 
no  surrender  value,  and  ss,  under  the  msrrled 
women's  act,  i  10,  whlcb  was  held  to  apply. 
Che  creditors  had  no  Interest  In  a  policy  taken 
out  for  the  wife's  beneflt,  except  to  the  amount 
paid  by  tbe  husband  tor  pramlums  with  In- 
tent to  defraud  credltora,  the  trustee  in  bank- 
ruptcy had  no  Interest  in  the  poUcIea. 

And  Se  McElnney,  IS  Fed.  Bep,  G3S.  holds 
that  the  asalgnee  In  bankruptcy  of  one  who  haa 
s  life  policy  payable  ta  his  eiecotors.  admiala- 
trators,  or  ssslgns,  with  sn  equal  annual  pre- 
mium during  the  bankrupt'a  life,  takea  only  the 
surrender  value  of  the  policy,  aa  he  hot  no  la- 
Burable  Interest  in  the  bankmpc'a  life,  at  least 
after  his  discharge,  and  would  not  t»e  entitled 
to  keep  the  estate  unsettled  for  an  Indefinite 
period  until  the  bankrupt's  death.  And  where 
the  assignee  did  nothing  to  keep  tbe  policy 
alive,  and  tbe  bankrupt's  wife,  under  the  be- 
lief chat  tbe  policy  was  for  her  beuedC,  paid  six 
snnual  premiums  tberesfCer  before  her  hua- 
bsnd's  death,  tbe  court  held  that  the  assignee 
might  transfer  the  policy  to  her  on  receipt  of 
Ita  value  at  the  time  the  bankruptcy  occurred. 
The  policy  also  provUed  that  a  transfer  should 
not  be  valid  without  Che  consent  of  tbe  com- 
pany, and  thai  any  aaalgnmait  should  be  sub- 
ject to  proof  of  Interest,  snd  the  court  held 
that  this  would  further  limit  the  assignee's  re- 
covery to  the  surrender  valne. 

And  In  Barbour  v.  Connecticut  Mut,  L,  Ins. 
Co.  01  Conn.  240,  23  Atl.  1S4.  in  which  tc  was 
claimed  by  a  subsequent  creditor  that  the  snt- 
render  of  policies  by  sn  insolvent  psysble  to 
hla  legal  representatives,  receiving  in  place 
thereof  policies  psyable  to  his  wife,  was  fraud- 
ulent ss  to  creditors,  the  transfer  hsvlog  been 
made  sfter  an  assignment  for  creditors  snd  — 
abort  time  before  hla  discharge,  tbe  court 
stated  that  the  tacts  that  only  two  premiams 
had  been  paid,  snd  thnt  the  BaslKnee  could  only 
have  obtained  psid-up  policies  (or  a  very  amall 
amunnt.  and  that  the  policies  bsd  no  casb  sur- 
render value,  and  the  asBlgnee  could  not  poa. 
Bibly  have  Increased  the  cash  In  hla  bnuda 
thereby,  ahouid  be  considered  on  the  questloti 
of  fraud.  One  of  the  policies  considered  In 
this  case  was  an  ordinary  life  policy,  tbe  ocber 
payable  on  the  death  of  the  insured,  bat  oa 
which  only  ten  payments  were  to  be  made. 

Some  caaea  hold  that  where  tbe  bankrupt  ur 
Insolvent  faila  to  deliver  op  a  policy,  and  con- 
tinues to  pay  the  premlnms.  the  aaslipiee  In 
bankruptcy  or  Insolvency  Is  entitled  to  the  pol- 


1900. 


HOKHtS  T.  DODD. 


EtKshatige  Bank  t.  Loh,  IM  Qa.  448,  44  I,. 
R.  A.  372,  31  S.  E.  450;  OowKOtieut  Mut.  L. 
In*.  Co.  T.  Fither,  30  Fed.  Rep.  662. 

The  creditor!  could  not  ha.ve  levied  upoii 
CheBD  policies,  ftnd  lold  them  under  judicial 

Stout  V,  Taeger  Mill.  Co.  4  McCrarj,  48fl, 
13  Fed.  Rep.  804;  JfaSoum  v.  Manhattan  h. 
Int.  Co.  91  Fed.  Rep.  364;  Re  Little  Biver 
Lumber  Co.  92  Fed.  Rep.  G85;  Re  Pearson, 
95  Fed.  Rep.  426. 

Every  cise  bearing  upon  a  life  insuranee 
policy  under  bsskruptcy  acts  clearly  demon- 
ttratea  that  it  ii  only  the  cash  aurrendei 
Tslue  of  a  life  inaurance  policy  that  entera 
into  Knd  becomea  a  part  of  the  estate  in 
bankruptcy. 

fis  Buelow,  98  Fed.  Rep.  87 ;  Be  Steele,  08 
fed.  Rep.  79;  Be  JToKinney,  IS  Fed.  Rep. 
535 ;  Be  Hewland,  7  Ben.  63,  Fed.  Caa.  No. 


10,171;  Holt  V.  Bverall,  34  L.  T.  N.  S.  690; 
Mtna  Nat.  Bank  t.  United  Btalet  L.  Int. 
Co.  24  Fed.  Rep.  770;  Re  Detct,  98  Fed.  Rep, 
ISl;  Be  Lange,  91  Fed.  Rep.  361. 

The  mutual  reserve  policy  under  the  lain 
of  New  York  is  exempt  from  any  claim  on 
the  part  of  the  creditora. 

Ins.  Laws  of  N.  Y.  H  211,  212;  Sute  t. 
Mattial  Regeroe  Fund  Life  Asao.  146  N.  Y. 
663,  28  L.  R.  A.  STS,  40  N.  £.  242. 

Mesert.  VLnjtam  A  Hill,  O.  E,  Hortoa, 
and  HL  O.  Horton,  for  defendant  in  error; 

A  policy  of  life  insurance  is  a  chose  in  ac- 
tion, governed  by  the  same  principle  appli- 
cable to  other  agreements  involving  pecuni- 
ary obligations. 

Button  V.  Merrifield,  51  Ind.  24,  19  Am. 
Rep.  722;  United  Btatee  L.  Ins.  Co.  v.  Lud- 
mg,  103  III.  306;  Central  Sat.  Bank  v. 
flume,  128  U.  S.  204,  32  L.  ed.  375,  9  Sun. 


ler  anbjeet  to  the  bankrupt's  rlibt  to  reeover 
ihe  amouDt  of  the  premluma  paid  after  his 
tankruptcr  occurred. 

Thus,  Ac  Smith,  IS  Week.  Hep.  634,  holds 
that  where  an  InsolTcnt  debtor  omitted  from 
the  scbedQle  flied  In  the  InsoiTent  debtor's  coart 
all  reference  to  a  pollcj  effected  on  his  life 
flgbteen  moDths  before,  aod  continued  to  pay 
the  premlDDiB  thereon  until  Mi  death,  hia  per- 
nsal  repreaentatlTea  would  be  entitled  to  re- 
ceive tbe  amoaDti  paid  lor  premiuniB.  the  bal- 
ance going  to  tbe  aaslffnee  tar  division  amoni 
the  creditor*. 

And  Schondler  v.  Wice,  1  Csmpb.  487,  holds 
IhBt  where  a  bankrapt  falls  to  deliver  np  ■  pol- 
ler oa  hIa  life,  or  discover  It  to  the  commla- 
aioners  or  his  asslinees.  and  afterwards  assigns 
It  to  one  who  pays  up  arrears  on  tbe  premlnms. 
nonpayment  of  which  would  soon  have  caused 
It  to  be  forfeited,  and  there&TIer  sssIrus  It  for 
a  TBluable  consideration,  alter  which  tbe  bauli- 
mpt  dies,  the  ssalsneea  In  bankruptc;  are  en- 
titled to  recover  the  amonnt  dne  on  the  policy 
after  dedncClng  the  amount  paid  oat  for  pre- 
mlnniB  by  tbe  asslsnee  of  the  palic;. 

For  the  extent  of  tbe  Interest  of  creditors 
«ber«  tbe  wile  is  the  beneOclarr,  see  M/ra,  II. 
a.  2. 

For  the  extent  of  such  interest  where  the 
polic;  Is  assigned  or  made  pajabte  to  a  cred- 
itor. Bee  Infra.  II.  a.  3  (*). 

For  the  extent  of  their  Interest  In  an  en- 
dowment or  tontine  poller,  see  tnfra,  II.  b. 

For  tbe  extent  of  their  Interest  in  case  of  tbe 
bankroplcj  or  insolvencr  of  the  beaeflclarj.  see 
imfra.   III. 

The  courts,  however,  were  not  agreed  prior 
to  the  passage  of  the  bankrupt  act  of  18(i8,  as 
to  wbetber  policies  of  this  kind  constitute  as- 
spta  which  tbe  creditors  nn  reach,  or  whicb 
pass  to  the  assignee  or  trustee  In  bankruptc; 
or  insolTencT. 

Tbua  Sbenk  v.  Fraoke.  10  Lane  Bar,  146 
(Brightly  IPa.)  Digest),  holds  Cbet  a  policy  of 
tlfe  Insurance  payable  to  the  heirs,  executors, 
administrators,  or  assigns  passes  as  a  chose  in 
anion,  to  his  assignee  for  creditors. 

And  Larue  v.  Larue,  96  Ky.  S2tl,  28  8.  W. 
TOO.  holds  that  whether  policies  are  Intended 
to  paas  under  an  assignment  for  creditors  Is  a 
question  of  fact  to  be  determined  from  the  lan- 
guage of  tbe  assignment  apd  tbe  Intention  of 
tbe  aaalgnor  fa  procnring  the  ssslgnment,  and 
that  ■  policy  payable  to  the  Insured,  bis  Order 
or  eredltors.  passes  under  an  asBlgnmrnt  which. 
after  giving  a  schedule  of  bis  real  and  personal 
property,  provides  that  If  he  has  omitted  any 
property,  acconnls,  or  claims  not  mentioned 
SO  L.  B.  A. 


therein  tbe  same  Is  transferred  to  tbe  assignee. 
where  It  appears  that  tbe  assignor  Intended  It 
to  pas*.  This  case  afterwards  came  sp  on  a 
second  appeal  aa  Barbour  v.  Lame,  21  Ky.  L. 
Bep.  04,  01  B.  W.  5.  where  It  was  held  that 
tbe  policy  did  not  pass  because  It  bad  no  with- 
drawal or  pecuniary  value. 

And  in  Burton  v.  Farlnholt,  88  N.  C.  260,  the 
court  stated  that  a  policy  for  the  benellt  ot  tha 
insured,  his  executors,  sdnrinlstrators,  or  aa- 
algns  might,  not  wltb  a  landing  Its  Intangible 
form.  t>e  reached  and  made  subject  to  the  debts 
of  the  Insured.  This  statement  was  obiter, 
however,  as  the  action  was  brought  after  the 
death  of  the  Insured  to  subject  the  proceeds 
of  the  policy  to  the  payment  of  his  debts,  not- 
withstanding a  voluntary  assignment  of  the 
policy  to  his  children. 

And  Anthracite  Ins.  Co.  v.  Sears,  lOS  Uass. 
S83,  holds  that  a  bill  In  equity  may  be  main- 
tained, under  Mass.  Gen.  Stat.  chap.  113.  |  3, 
relating  to  any  property,  right,  title,  or  Inter- 
eat,  legal  or  equllable.  of  a  debtor  within  the 
state  which  cannot  be  attached  or  taken  on  exe- 
cution to  reach  and  apply  a  policy  capable  Of 
saslgnmeat  on  the  Ufa  of  tbe  debtor,  and  the 
tact  that  the  Insurance  company  is  a  foreign 
one  makes  no  difference. 

On  tbe  other  hand.  Day  v.  New  England  L. 
Ina  Co.  Ill  Pa.  SOT,  58  Am.  Rep.  297,  4  Atl.  T48, 
holds  that  a  policy  payable  on  his  death  to 
the  Insured,  his  executors,  or  admlnlstratora. 
for  the  benefll  of  bis  widow.  If  any,  cannot 
daring  his  lifetime  and  while  he  la  s  widower, 
be  Bttaebed  for  bis  debts. 

And  Hurlbut  v.  Hnrlbut,  46  Hun.  189.  1  N'. 
7.  Bupp.  864,  holds  that  an  assignment  for 
creditors  by  one  whose  life  Is  Insured,  the  pol- 
icy being  payable  to  bim,  bis  executors,  admln- 
lstratora or  aaslgna  does  not  prevent  him 
where  he  continues  to  pay  the  premiums,  aa 
against  his  personal  representative,  from  aa- 
slgnlQg  the  policy  to  his  daughter,  where  It 
does  not  sppear  that  the  poller  was  ever  turned 
aver  to,  or  claimed  by.  the  assignee,  and  be 
does  not  make  any  objection   to  such  asslgn- 

And  Pace  v.  Pace,  19  Fla.  438.  holds  thst  the 
assignee  In  bankruptcy  of  one  baving  a  policy 
on  bis  lite  tor  the  benellt  of  his  estate  bas  no 
Interest  In  the  policy,  sa  the  Insured  wss  not 
the  beneQclary. 

And  Re  Iiearmouth,  14  Week.  Rep.  6S8. 
holds  that  where  the  assignees  In  bankruptcy 
refuse  to  pay  tbe  premiums,  and  keep  ap  pol- 
Iclea,  on  tbe  life  of  the  bankrupt,  and 
the  latter,  after  obtaining  bis  dischaixe, 
pays     such     premluma     his     personal     repr*- 


Gbokoia  SuFBEMa  Codbt. 


Ara., 


Ct.  Rep.  41 ;  Caaon  v.  Oteent,  100  Ga.  142,  9Ji 
S.  E.  75;  Code,  I  2116;  Ratoaoa  t.  Jones,  52 
Qa.  4S8. 

The  policie*  in  tlie  preeent  case  were  origi- 
ludly  taken  out  for  uie  benefit  of  the  ntBt« 
of  the  bankrupt,  and,  but  for  the  fraudulent 
transfer  to  his  wife,  would  neceeBarllj'  have 
paseed  to  the  truBtee. 

Kawson  v.  Jortea,  62  Qa.  468;  Biddle,  Inn. 
IS  70.  274,  277, 

Under  the  act  of  bankruptcy,  {}  60,  67,  TO. 
the  entire  aaaetg  of  the  bankrupt  pass  to  the 
trustee. 

Re  Orahs,  1  Nat.  Bankr.  News,  164;  R» 
Bttelovi,  2  Nat.  Bankr.  News,  26. 

All  insurance  polieieB  pass  to  the  trustee, 
but  in  the  case  of  policies  having  a  cash-sur- 
render value  the  bankrupt  "ma;"  redeem 
■uch  policies  b;  paying  the  cash-surrender 


These  policies,  payable  to  his  estate,  be- 
long to  the  creditore  holding  claims  at  the 
time  of  his  death,  under  the  laws  of  tlie  state 
of  Georgia. 

Ratcaon  t.  Jones,  52  Ga.  45S. 

These  policies  having  been  transferred  to 
his  wife,  apparently  a  few  days  prior  to  his 
voluntary  bankruptcy,  such  transfers  are 
void,  and  the  policies  stand  m  if  not  traiu- 

Bankrupt  Act,  S  67;  Bean  ▼.  Braoianire, 
1  Dill.  26,  Fed.  Cas.  No.  1,168. 

Irrespective  of  bankruptcy,  Mrs.  Morria 
should  not  be  allowed  to  collect  these  policies, 
because  transferred  to  her  by  her  husband 
while  insolvent  and  in  fraud  of  his  creditors. 

Elliotfa  Appeal,  60  Pa.  81,  88  Am.  Dec. 
525;  Catehings  t.  Mantove,  39  Miss.  655: 
Central  Vat.  Bank  v.  Bume,  128  U.  3,  2CM, 
32  L.  ed.  375,  9  Sup.  Ct.  Hep.  41. 


■eDtatives  after  hli  deatb,  Insteed  of  the  as- 
■Ignees,  are  entitled  to  the  balance  of  the  pro- 
ceeds of  the  poUej  after  pajuii  the  amount  of 
a  martga^e  thereon. 

2.  PoMcv  payable  to  wife  at  (iHurcd. 

Toder  Ibc  bankruirt  act  of  189B,  I  TO  (E). 
JHpra,  BQch  a  poUc;  forica  no  part  of  the  assets 
of  the  InBQred  on  hU  becomInK  bankrupt. 

Thua,  Re  Steele,  98  Fed.  Rep.  T8,  holds  that 
a  poKc]'  on  one's  life,  pajrable  to  his  wit*.  Is 
ber  proper!;,  and  does  not  pass  to  the  trustee 


ruptcy 


t  the  h 


liold*  that  a  poUc;  on  one's 
lite,  assigned  In  good  faith,  before  the  adop- 
tion of  such  act,  to  hit  Intended  wile,  who  aft. 
erwards  became  such,  does  not  form  part  of  bis 
aSHts  on  becsmlng  bankrupt,  and  that  the 
trustee  has  no  Intecest    In,    or  right    to,   inch 

And  In  Be  Dews,  66  Fed.  Bep.  181,  the  court 
held  that  the  bankrupt  waa  not  necessaillr 
guilty  of  fraudulent  concealment  of  property 
preventing  his  dlscbarge,  because  he  did  not 
disclose  sums  arising  from  the  surrender  ol 
policies  on  his  life  in  which  bis  wife  was  the 
beoeflclary.  where  It  did  not  appear  that  the 
premlama  paid  on  the  policies  were  out  of  rea- 
sonable proportion  to  hla  financial  condition  at 
the  time  [hey  were  paid,  or  that  the  withdrawal 
of  their  amount  was  auch  as  to  Justify  an  In- 
ference of  fraud,  Tbe  court  In  this  case,  how- 
ever, stated  that  the  gueatlon  before  It  was  not 
wbether  the  creditors  had  an  equitable  right  to 
any  portion  of  the  Fund. 

Under  the  bankrupt  net  of  ISQT,  which  ex- 
cepted from  the  operations  of  the  bankraptcy 
proceedings  property  exempted  from  levy  and 
■ale  under  the  laws  ot  the  state,  and  the  laws 
of  Pennsylvania,  la  which  state  the  bankrupt 
resided,  an  Insurance  policy  In  favor  of  the 
wife  ot  tbe  iDBured,  payable  on  his  death,  taken 
out  wblle  be  was  mlvent,  tbe  premiums  on 
which  he  continued  to  pay  after  his  Insolvency, 
was  held  In  Bennett's  Case,  S  Pblla.  472,  Fed. 
Caa.  No,  1.319,  to  be  exempt,  and  not  to  pass 
to  his  BBslgaee  In  bankruptcy. 

In  Hcit  V.  Brooklyn  L.  Ins.  Co.  12  Mo.  App. 
100,  which  was  an  action  by  the  beneHcIary  In 
a  policy  on  her  busband's  life  to  compel  tbe  In- 
■urance  company  to  Issue  to  ber  a  paid-up  pol- 
icy. In  which  the  claim  was  made  thst  the  as- 
signee In  bankruptcy  of  tbe  husband  was  the 
propet  party  to  bring  the  salt,  the  court  said 
tbere  was  no  evidence  of  his  Insolvency  when 
the  premium  was  paid,  the  last  of  which  was 
more  tban  two  years  before  the  assignment  In 
50  L.  B.  A. 


bankruptcy,  and  that  It  would  be  giving  a  new 
Interpretation  to  tbe  bankrupt  law  to  bold  that 
It  reached  back  so  long  a  time  and  seized  on 
a  policy  which  tbe  bankrupt  had.  (at  *lx  years 
before,  kept  in  force  for  his  wife's  benedt ;  bat 
that  It  was  sufficient  to  say  that,  as  the  policy 
was  by  its  terms  In  favor  ot  tbe  wife,  she  was 
prima  facie  the  benellclal  owner,  and  If  the 
SEslguee  had  any  Intereat  be  could  enforce  It  In 
the  paid-up  policy  after  It  was  obtained. 

Many  of  tbe  Btales  have  provided  by  statute 
that  a  policy  payable  to  tbe  wife  ot  tbe  insured 
shall  be  exempt  from  the  claim  of  the  husband's 
ctedttora,  eicept  as  to  the  excess  at  tbe  an- 
nual premiums  over  a  specIDed  amount ;  and  In 
canes  of  this  kind  It  has  been  held  tbat  the 
creditors  might,  during  the  llfstime  ot  Ibe  In- 
sured, obtain  relief  where  excessive  premiums 

Tbaa  In  Stokes  v.  Amerman.  ISl  N.  T.  337, 
24  N.  E.  819.  a  wHfe  took  out  a  policy  on  ber 
bubband's  life,  payable  at  his  death  to  her  It 
living.  If  not  to  their  children.  If  any,  other- 
wise to  the  husband's  executors,  administrators, 
or  assigns,  the  amount  of  the  aonual  premiums 
exceeding  tSOO.  N.  Y.  Laws  1840.  chap.  SO,  as 
amended  by  Laws  18T0,  chap.  211.  authorises 
a  married  woman  with  her  husband's  consent 
to  cause  his  life  to  be  insured  for  her  benellt. 


s  her 


J  If  llv- 


...   .  ,urlty  of  tbe  policy  tre« 

claims  of  his  creditors,  provided  tbat  when  tile 
annual  premiums  paid  from  his  fanda  exceed 
JSOO  such  exemption  shsll  not  apply  to  (be  e 


t  that  B 


>   the 

t   held    that 


beneflt  of  b 
tbe  creditors  ol  tbe  buEl>and  might  maintain 
an  action  before  the  busbaud'B  death  to  have  bis 
intereat  as  a  Judgment  creditor  In  tbe  policy  as- 
certained and  declared,  and  to  enjoin  the  hus- 
band and  wife  and  their  children  from  trans- 
ferrlug  tbe  policy  eicept  In  subordination  to 
his  rights,  no  decision  being  made  sb  to  his 
right  to  realise  anything  on  tbe  policy  before 
the  husband's  death, 

Masten  v.  Amerman,  SI  Hun,  244.  4  N.  V. 
Snpp.  681,  Beverstng  20  Abb.  N.  C.  448.  holds, 
however,  that  a  receiver  In  supplementary  pro- 
ceedings cannot  maintain  such  an  action,  as  he 
Is  vested  only  with  such  rights  as  the  ]uds- 
ment  debtor  himself  had  at  the  commencenn-nt 
ot  the  supplementary  proceedings.  This  rase 
also  seems  to  hold  that  the  Interest  secured  by 
the  policy  was  at  best  so  contingent  that  no 
relief  conld  have  t>een  bad  if  the  judgment 
creditor  himself  bad  brought  the  action. 

And  Baron  v.  Brammer.  100  N.  Y,  372,  8  N, 
B.  474,  holds  that  an  Insurance  policy  In  favor 


Morrh  v.  Dodd. 


There  is  Dotbing  in  the  contention  that  one 
at  the  policies  was  lurrendered,  and  another 
issued  in  lieu  thereof,  payable  direct  to  Mra. 
Morris,  because  this  was  the-foTm  adopt«d  by 
their  company  in  case  of  transfers. 

Ca»on  V.  Otcent,  100  Ga.  142,  28  S.  E.  75. 

It  is  a  fraud  on  creditoia  for  a  person 
while  insolvent  to  divert  his  money  into  poli- 
cies payable  to  anybody  other  than  creditors. 

Bubbard  V.  Turner,  83  Ua.  752,  30  L.  R. 
A.  593,  20  S.  E.  540. 

Our  Georgia  law  disposes  of  this  fund,  and 
gives  it  to  Uie  creditors  and  heirs  at  law. 

Ratcgon  r.  Jonca,  52  Ga.  458. 

The  New  York  statute  attempts  to  diipoHe 
of  the  same  fund,  conflicting  exactly  with 
our  Georgia  law,  in  which  event,  of  course, 
Georgia  law  will  prevail. 

Birtiseye  v.  Underhill,  82  Oa.  143,  rub  nam. 
BirdMeye  v.  Baker,  2  L.  R.  A.  99,  7  S.  E.  B63 ; 


Flsk,  J.,  delivered  the  opinion  of   the 

This  was  a  petition  filed  by  Harry  Dodd, 
trustee  of  the  estate  of  John  F.  Morris,  bank- 
rupt, against  his  widow,  Mrs.  V.  A.  Morris, 
the  Mutual  Reserve  Fund  Life  Association  of 
New  York,  and  the  Northwestern  Muliinl 
Life  Insurance  Company,  in  which  it  was 
sought  to  enjoin  Mrs.  Slorris  from  collect- 
ing, and  the  two  insurance  companies  from 
paying  to  ber,  the  amounta  of  insurance  poli- 
cies issued  by  tbe  defendant  insurance  coni- 
panics  upon  the  lite  of  tbe  bankrupt.  The 
Northwestern  Company  paid  the  money  dua 
upon  the  policy  issued  by  it  into  the  registry 
of  the  court,  to  await  the  final  decree  of  the 
court.    Mrs.  Morris  and  the  other 


of  tbe  wltc  of  tbe  Insured  cannot  6ar\ag  hU 
llletline  be  r«ch«l  bj  tbe  cntUtoTm  at  both 
husband  and  wlfs  b;  meam  at  s  creditors'  bill 
and  rpcelverstilp.  where  It  does  not  appear  that 
tbe  buBband  paid  the  premlnms,  and  It  does  ap- 
liear  that  no  premiums  exceed  log  |600  were 
paid  by  anyone  after  coDtnctIng  the  debt  an 
wblcb    the  creditors'  bill   was  based. 

He  Bear.  11  Nat.  Bankr.  Keg.  4S.  Fed.  Cai. 
\o.  I.ITS,  holds  that  a  poUcj  taken  oot  on 
one's  life  In  tsTOr  of  his  wife  while  he  Is  Inaol- 
TCDt.  If  reasonable  In  smount  when  considered 
In  connection  with  bis  estate  and  liabilities,  be- 
longs to  the  inte.  and  Is  not  subject  to  be  sur- 
rendered lo  the  husband's  assignee  In  bantrupt- 
e;.  but  that  tbe  latter  Is  entitled  to  recoTcr 
troiD  the  wife,  when  the  policy  Is  paid,  the 
amaant  paid  by  the  husband  while  Insolvent, 
and  that  inch  claim,  when  ascertained,  may  be 
•old  t>j  the  asiilgnee.  and  will  pass  tbe  contin- 
gent  Tight  (0  the  purchaser. 

Holt  r.  Everall.  SI  L.  T.  N.  B.  Be».  L.  R.  2 
Cb.  Div.  S3B.  45  L,.  J.  Ch.  N.  S.  43S,  24  Week. 
Rep.  471,  bolds  that  the  trustee  In  bankrnptcy 
of  one  who  bad  surrendered  policies  on  his  own 
life  wblcb  had  no  inrrender  value,  taking  In 
lieu  thereof  policies  payable  to  his  wife,  bad 
no  Interest  In  such  policies,  as.  under  the  mar- 
ried womeu's  set,  I  10,  tbe  creditors  of  the  bus- 
band  have  no  interest  In  a  policy  taken  out  far 
tbe  wife's  benefit  except  Co  tbe  amount  paid  out 
for  premiums  paid  wltb  Intent  to  defraud  cred- 
itors. 

In  Ex  pttrle  Merrett,  T  Morrell.  6F>.  digested 
In  Mews'  Rogllib  Digest,  vol.  II.  col.  404,  B 
pallcT  was  taken  ont  oq  tbe  husband's  life  with 
bis  consent.  In  tbe  name  of  his  wife,  he  paying 
tbe  premiums  as  remuDeratlOD  far  bis  wife's  as- 
sislance  In  buslDesa  He  became  bankrupt,  and 
St  that  tine  tbe  policy  had  been  deposited  with 
other  properly  as  collateral  security  for  an  ad- 
vance to  him.  Tbe  trustee  IQ  bankruptcy 
claimed  tbe  right  to  dispose  of  tbe  policy  for 
tbe  licnefll  of  tbe  creditors,  subject  to  tbe  wife's 
rlRht  of  sorvlvovsblp.  The  court  held  that  tbe 
policy  might  be  allowed  to  remain  In  the  trus- 
tee's possess  I  on  on  an  undertaking  by  him  to 
beep  up  the  premiums  until  the  death  of  tbe 
bankrupt  or  bis  wife,  and  In  case  the  bankrupt 
died  Brat  the  wlfs  wss  not  to  be  called  on  to 
repay  the  premiums  psid  by  the  trustee. 

t.  PoUcji  sulked  or  mods  potiobls  to  endttor. 

Tbe  assignment  of  a  policy  has  been  held  to 
take  sway  the  beneflt  of  a  statutory  exemption 
from  liability  tor  debts  of  tbe  Insured. 
50  L.  R.  A. 


Thus.  Wyman  v.  0«y,  BO  Ue.  RS.  37  Atl.  32S, 
holds  that,  although,  under  Me.  Etev.  Stat.  chap. 
4B.  I  ei,  a  life  Insurance  policy  Is  exempt  where 
the  annaal  premium  Is  less  than  (150,  sucb 
policy  may  be  recovered  by  tbe  ssslgnee  In  In- 
solvency of  tbe  Insured  after  Its  transfer  to  a 
creditor  In  payment  of  an  antecedent  debt,  as 
the  exemption  la  personal  lo  the  Insured,  and  Is 
waived  by  tbe  transfer, 

Ex  parte  Halllfsx,  S  Mont.  D.  *  De  G.  544, 
holds  that  a  policy  on  tbe  life  of  anather.  de- 
posited with  tbe  bankmpt  as  collateral  secur. 
ity.  passes  to  tbe  assignee  of  the  bsnknipt,  not- 
withstanding a  prior  deposit  by  him  as  col- 
lateral security  i^  several  Instruments,  tbs 
policy  tteing  Included  In  the  memoraodum  ol 
the  di>poslt,  where  the  policy  Itself  Is  not  de- 
posited, bat  s  mere  promise  made  to  deposit 
It,  and  It  afterwards  comes  Into  the  banda  ot 
tbe  assignee. 

In  BOEon  v.  Bolland,  Kant.  A  BUgb,  T4.  aa 
explained  and  corrected  In  Duncan  v.  Cbamber- 
layne,  11  Sim.  123,  a  certain  person  wished  to 
have  an  Insursnce  on  the  life  of  another  In 
which  be  bed  sn  Insursble  Interest,  and  by 
mistake  his  agent  took  tbe  policy  In  blS  own 
name  Instesd  ot  the  princlpars.  On  discover- 
ing the  mistake  a  new  policy  wss  granted,  as 
a  snbatltute,  to  tbe  person  whose  life  was  In- 
sured, and  who  assigned  It  In  trust  to  tha 
agent,  for  tbe  Insured,  under  a  speclQed  con- 
tingency, which  never  happened,  otherwise  for 
the  persons  entitled  to  receive  It  under  tbe 
principal,  tbe  agent  to  keep  up  tbe  policy, 
which  never  came  Into  the  hands  of  the  ib- 
siired.  who  aubaequently  became  bankrupt.  The 
court  held  that,  as  tbe  Insured  never  bad  any 
Interest  Id  the  policy,  and  It  never  came  Into 
bis  possession.  It  was  not  In  his  order  and  dis- 
position within  tbe  English  bsnkrupt  Isw. 

(b)     Secenltv  of  nodes  of  tutiffnment. 

Tbe  practice  of  asslsnlng  life  Insurance  |K)I- 
Icles  to  secure  a  loan  from  the  assignee  has  prs- 
vailed  to  quite  an  extent  In  England,  and  In 
most  ot  the  cases  decided  there  tbe  question 
has  been  aa  to  tbe  necessity  or  sufficiency  of 
the  notice  of  ssslgomcnt  to  tske  Che  policy  out 
of  tbe  order  and  ^spoaltlon  of  Che  saslKnor  on 
bis  becoming  bankrupt.  The  cases  bold,  prac- 
tically without  eiceptton.  tbst  unless  notice  of 
some  kind  bas  been  given  tbe  policy  will  pssa 
to  tbe  asal(:nee  In  bankruptcy,  and  therefore, 
of  course,  that  It  It  bad  not  been  assigned  It 
would  have  constituted  part  of  the  assets  ot 
tbe  bankrupt. 

Ba  parte  Tennyson,  I 


,   Mont.   *  Bllgh,  «T^(*|,- 


Gbohgia  SupButB  Court. 


J  answered  the  petition.  Upon  tlie 
hearing,  it  appeared  that  each  of  the  insur- 
ance companies  had  issued  a  polic;  upon  the 
life  of  John  F.  Morris,  payable  to  his  te^l 
representatives  >  that  the  one  by  the  North- 
western Company  issued  in  1860,  the  date  nC 
the  insurance  of  the  other  not  appeariag.  I't 
further  appeared  that  during  the  month  of 
April,  1699,  Morris  surrendered  his  policy  in 
the  Mutual  Reserve  Fund  Life  Associatioii, 
and  the  association  thereupon  issued  a  ncvi 
policy,  upon  the  same  terms  as  the  old,  in 
which  new  policy  Mrs.  V.  A.  Morris,  his  wife, 
was  the  beneficiary,  and  that  during  the 
aame  month  Morris  assigned  the  policy 
which  he  held  in  the  Northwestern  Company 
to  bis  wife,  the  assignment  being  accept«d  bj 
the  company.  Morris's  petition  in  volun- 
tary bankruptcy  was  filed  on  the  29th  day  of 
the  same  month.     He  died  in  the  following 


October,  pending  the  proceedings  in  bank- 
ruptcy, and  immediately  after  hia  death 
Dodd,  the  trustee  of  hia  estate,  Sled  this  pe- 
tition. The  contention  of  the  trustee  was 
that  the  transfers  of  the  policies  were  made 
with  intent  to  hinder,  delay,  or  defraud  the 
creditors  of  the  bankrupt,  and,  having  been 
executed  within  four  months  prior  to  the  fil- 
ing of  the  petition  in  Iwnkruptcy,  were  void, 
and  that  the  policies  vested  in  the  trustee  at 
the  time  of  the  adjudication  in  bankruptcy, 
as  part  of  the  asseU  of  the  bankrupt's  es 
tate. 

Section  tie  of  the  bankrupt  act  of  lSit9 
provides  "that  all  conveyances,  transfers, 
asaignments,  or  encumbrances  of  hia  proper- 
ty, or  any  part  thereof,  made  or  given  by  a 
person  adjudged  a  bankrupt  under  the  provi- 
sions of  this  act  subsequent  to  the  passage 
of  this  act  and  within  four  months  prior  to 


gesled  In  Mews'  SnsJIsh  Digest,  vol.  2,  col.  B30, 
and  fie  Annatcong,  Craw.  *  D.  (Ir.)  S7,  bold 
that  tbe  asalgnment  of  ■  poller  without  no- 
tice to  the  oUlce  at  the  Insurance  companr  doe* 
not  Cake  It  out  ot  the  order  and  disposition  ol 
the  asslBDor  so  as  to  prevent  It  from  pasalng 
to  bla  assignee  In  b»nl£ruptcy,  where  notice  oI 
the  saslBnineDt  was  not  given  to  the  companT. 
And  wnilama  v.  Thorp,  2  Sim.  SCT,  holds 
that  notice  to  the  campan;  Is  DScessarr.  al- 
though the  com|ian7  does  not  require  such  no- 

Slve  It. 

And  Ex  fiaitt  Colvlll,  Uontagu  Bankr.  Caa, 
110,  holda  that  rd  asalgnment  of  a  poller  does 
not  take  It  out  oC  the  order  and  disposition,  ot 
the  bankrupt  within  the  atatute  ot  0  Qeo.  IV. 
chap.  IS,  I  T2,  wiiere  notice  ot  the  assignment 
la  not  glvna  to  the  office  until  long  after  the  Is- 
aolng  of  the  commission  In  bankruptcr- 

Ex  partt  Stevens.  4  Deacon  h  C.  IIT,  holds 
that  the  bunlen  of  proving  that  notice  ot  a  de- 
posit of  a  life  policy  bT  waj  of  equitable  mort- 
gage was  not  given  to  the  Inaurance  compan; 
before  the  act  ot  bankruptcy  ot  the  mortgagor 
teats  upon  the  aaalgneea  In  bankruptcy. 

The  following  cases.  In  which  the  InsuFBoce 
compaulea  were  mutual  onea.  the  aaanred  par- 
tlclpstlng  In  the  pcoflts,  hold  that  the  mere 
(allure  to  give  notice  of  the  assignment  to  the 
compaDT  Is  not  luiOclent  evidence  that  the 
ttankrupt  wsa  the  reputed  owner  of  the  poUcIea 
and  that  they  were  in  his  order  and  disposi- 
tion :  Ex  parte  Cooper.  2  Moot.  D,  A  De  G.  1 : 
Ex  parte  Smith.  2  Hont.  D.  it  De  0.  21S :  Bx 
parte  Heathcote.  2  Mont.  D.  &  De  O.  714,  8 
Juc,  1001 ;  Ex  parte  Rose,  2  Moot.  D.  &  De  O. 
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Hont.  D.  A  Ue  G.   131.  i 

of   the   asBlgumeiit    II    mi 
aumed.  as  the  company  v 


t   Kx    t 


:    Rose, 


entlal   where  the  company 


Tbna  fie  Bromley.  13  8lm.  4 
express  notice  of  a  deposit  of  a 
policy  by  way  of  equitable  mor 
■ary,   ullhough   ibe   company   Is 


And  Ex  parte  I'otC,  12  L.  J.  Bankr.  N,  8.  8! 
T  Jur.  15U.  known  sa  E»  parte  Arkwrlgbt, 
Heat.  D.  A  De  Q.  129.  Is  to  tbe  same  effect. 

Duncan   v.   Cbamberlayne,    II   Sim.   123, 
Jnr.  818,  10  L.  J.  Ch.  N.  8.  807,  holda  tha 
fiO  L.  R.  A. 


notice  ot  an  asslgameat  ot  a  policy  ia  not  re- 
quired where  by  the  constitution  of  the  Insor- 
auce  company  all  the  assared  are  partners  In 
tiM  company.  Thia  case  was.  however,  over- 
ruled In  Thompson  v.  Bpeira  13  Sim.  469.  wblcb 
holda  that  an  asalgnment  by  an  Insnred  of  bis 
own  policy  la  not  notice  to  tbe  company  because 
be  Is  a  partner  la  the  company. 

And  Ex  parte  Baraett,  1  De  G.  1S4.  holds 
that  an  Inmrance  policy  on  the  life  of  another, 
deposited  by  the  one  effecting  It  with  his  brok- 
ers as  security  tor  his  Individual  debt,  ot 
which  notice  Is  given  to  the  compsny,  Is  removed 
from  bla  order  and  dlapoaltlon  ao  as  not  to 
pass  lo  hia  assignee  In  bsnkruptcy,  although  no- 
tice Is  not  given  of  a  subsequent  cbsnge  by 
which  the  policy  Is  made  to  stand  aa  aecurlty 
for  a  firm  subsequently  formed  of  which  be  la 

The  same  case  holds  that  where  a  mortgsgev 
of  a  policy  on  the  life  of  another  deposits  It  aa 
security,  snd  gives  notice  ot  snch  deposit  to 
the  Inaurance  compsny.  It  removes  the  policy 
from  his  order  and  disposition,  althongb  he 
gives  no  notice  ot  the  deposit  to  his  mortgagor. 
And  Eje  parte  Waltbman.  4  Deaoon  A  C.  413. 
holds  that  where  the  assignor  la  a  director,  and 
one  of  the  Srm  to  wlilch  tbe  policy  Is  assigned 
Is  an  auditor  of  the  Insurance  company,  no  for- 
Cher  notice  ot  tbe  assignment  Is  required. 

Ex  parte  Patch.  12  L.  J.  Bankr.  N.  S.  44,  7 
Jur.  820,  holds  that  notice  ot  the  asalgnment 
Is  necessary,  although  one  or  the  Intermediate 
aaslgneea  Is  an  sgeut  of  tbe  company,  and  there 
la  an  ladorsemeiM  on  tha  policy  that  the  com- 
psny does  not  require  notice. 

And  Bx  parte  Price.  IB  L,  J.  Bankr.  N.  8. 
15,  3  Moat.  D.  &  De  Q.  CSS,  holds  that  notice 
Is  necessary  Co  an  inaurance  company  In  whlcb 
tbe  Insured  does  not  participate  In  tbe  proflta. 
sithough  Che  one  who  negotiated  the  transac- 
tion Is  the  solicitor  of  the  bankrupt's  debtor  on 
whose  life  tbe  policy  assigned  was  given. 

And  Ee  Eenessy,  Ir.  B  Eq.  Rep.  2SB,  1  Coa. 
&  L.  S69,  2  Dru.  A  W.  6SB.  holds  that  notice 
to  the  Insurance  company  of  an  assignment  by 
a  Bubagent  as  security  is  necessary  where  tbe 
policy  was  Issued  to  him  from  the  bead  office, 
and  local  agents  bad  been  directed  not  to  trans- 
Bat  Gale  V.  Lewis,  6  Q.  B.  730,  Ifl  L.  J.  Q.  B. 
N.  B.  119,  11  Jur.  T80.  holds  that  no  farther 
notice  ot  Che  assignment  la  required,  where  on« 
agreea  to  loan  money  to  another  on  the  secur- 
ity of  a  policy  to  be  taken  out  by  him,  and  di- 
rects his  attorney  to  procure  the  policy,  and 
tbe  Utter  takes  out  a  policy  In  a  company  of 
whlcb  be  la  agent,  with  authority  to  recelva 


itwa 


HORKU  T.    UODD. 


tb»  filing  of  the  petition,  with  the  intent  aind 
purpose  on  hie  p&rt  to  hinder,  delay,  or  de- 
fraud his  creditoTB,  or  any  of  them,  Hhall  be 
null  and  Toid  ae  against  the  creditors  of 
Buch  debtor,  except  aa  to  purchaaera  in  good 
faith  and  for  a  present  fair  conaideratiun ; 
and  all  property  of  the  debtor  conveyed," 
«t«.,  "shall  ...  be  and  remain  a  part  of 
the  asBets  and  estate  of  the  bankrupt  and 
shall  paee  to  hia  said  trustee,  whose  duty  it 
i^hall  be  to  recover  and  reclaim  the  same  by 
legal  proceedingB  or  otherwiae  for  the  bene- 
fit of  the  creditoiB."  Section  70a  of  the  act 
provides;  "The  trustee  of  the  estate  of  a 
bankrupt,  upon  his  appointment  and  qunli- 
hcation  .  .  .  ghall  ...  be  vested 
by  operation  of  law  with  the  title  of  the 
bankrupt,  as  of  the  date  he  waa  adjudged  a 
bankTuj>L  .  .  .  to  all  ...  (5)  prop- 
erly which,  prior  to  the  filing  of  the.  petition, 


he  could  by  any  means  have  transferred,  < 


that  when  an;  bankrupt  shall  have  any 
"ince  policy  which  has  a  cash-Buriender 
payable  to  himself,  his  estate  or  per- 


sonal representatives,  he  may,  within  thirty 
days  aft«r  the  cash-surrender  value  has  been 
ascertained  and  stated  to  the  trustee  by  the 
company  issuing  the  same,  pay  or  secure  to 
the  trustee  the  sum  so  ascertained  and  atat- 
ed,  and  continue  to  hold,  own,  and  carry 
such  policy  free  froin  the  claims  of  the  cred- 
itors participating  in  the  distribution  of  his 
estete  under  the  bankruptey  proceedings, 
otherwise  the  policy  shall  pass  to  the  trus- 
tee as  assets."  Under  the  view  we  take  o( 
the  question  presented  for  determination,  it 
ia  immaterial  that  the  policies  of  insurance 
were  transferred  by  the  bankrupt  ta  his  wife 


QDliceB  of  atslgnment,  anil  delivers  It  to  the 
lender  without  its  galDg  lato  the  bands  of  tbo 
borrower,  althoveh  luch  Bgent  did  not  mention 
lo  tbe  head  office  of  the  compsnj  that  the 
leniler  wsa  the  beaeHclal  owner  of  the  poller. 
tte  Runell.  Craw.  &  D,  dr.)  2T,  holds  that 
notlre  of  ihe  assignment  to  the  companj  la 
DeccEHiry  lo  take  the  pollc;  out  of  the  order 
and  disposition  of  the  Insured,  where  the  pol- 
I  Ic;  was  (Sected  by  the  bankrupt  hlnuett:  but, 

uliere  it  was  eCTecled  b;  another  and  aaalcoed 
(a  him  before  hla  baakruptc;  and  by 
him    reaselKned,   notice   ot   the   aaslgameat   by 

And  Ex  parte  Wood.  3  Mont.  D.  &  De  G.  315. 
1^  L.  J.  Bankr.  N.  a.  42,  7  Jur.  021.  holds  that 
a  poiic;  on  tbe  life  of  another,  deposited  bj  Che 
ttenlirupt  who  was  Che  moirgasee.  remains  In 
bis  order  and  disposition,  although  no  notice  of 
the  mortgage  to  him  was  given  to  the  company. 
where  noilce  of  the  deposit  b;  liim  was  noL 
given  either  to  the  company  or  his  mortgagor, 

Gibson  V.  Overbury.  T  Ueea.  k  W.  956,  bolds 
that  notice  Is  not  required  where  the  poiicf.  in- 
stead at  being  assigned,  Is  depoalCed  by  the 
bankrupt  with  another  as  a  mere  ilea  to  pre- 
vent the  bankropC  from  receiving  Ihe  money 
tbereon  without  notice  to  the  one  with  whom  It 
IS  deposited,  and  that  the  policy  cannot  be  re- 
covered hy  the  aasigneea  in   bankruptcy   In   an 

This  case  is  distinguished   in  Qreen  v.   Ing- 
j  bam.  36  L.  J.  C.   P.  N.  S.  236,  L.  R.  2  C.  e. 

I  S25,    16   L.  T.   N.    8.   45G,   IG   Week.   Rep.   841, 

which  holda  that  notice  la  required  where  a 
policy  l>  aoid  aa  security  for  an  existing  debt 
with  the  Intention  to  pass  the  fnnd  represented 
by  the  policy  and  the  equitable  right  to  recover 
thereon,  and  on  condition  that  the  sale  shall  be 
void  It  the  debt  Is  repaid,  although  the  trans- 
feree thereafter  pays  the  premlams  on  the  pol- 
icy. 

S>  porle  Ibbetaon.  L.  R.  8  Ch.  Dlv.  519.  BB 
L.  1.  N.  B.  1,  26  Week.  Bep.  848.  holds  that  a 
life  Insurance  policy  ia  a  "thing  In  action"  ai- 
eepted  tn»n  the  reputed  ownerabip  clause 
within  the  English  bankruptcy  act  of  1869,  | 
IS.  sabd.  S,  providing  that  things  in  action 
other  than  debts  due  the  bankrupt  In  the 
coarse  of  bis  trade  or  business  shall  not  be 
deemed  goods  or  chattels  within  the  meaning 
of  such  claaae,  and  that,  in  consequence,  tbe 
•econd  mortgagee  of  such  policy  ia  entitled 
thereto  as  against  the  trustee  in  bankruptcy. 
although  no  notice  of  the  aecond  mortgage  was 
given  to  the  first  mortgagee  or  to  the  Insurance 
fompany  until  after  tbe  appointmuit  of  such  , 

50  L.  R.  A. 


of  n 


e  of  attifftment. 


Very  allgbt  notice  of  the  aaslgnment  ia  snf- 
Bclent  to  remove  tbe  policy  from  the  order  and 
dlspoaitlon  of  the  bankrupt. 

A  few  cases  (Duncan  v.  Chamberlayae.  11 
81m.  123,  4  Jur.  Sill.  10  L.  J.  Ch.  N.  B.  SOT; 
Ki  parte  Cooper.  2  Mont.  D.  &  I>e  G.  1;  Sa 
parte  Smith,  2  Mont.  D.  &  De  G.  213,  B  lor. 
BT4  :  Ex  i-arte  Ueatbcote,  2  Mont.  D.  &  De  G. 
T11-T14,  6  Jar.  1001 :  Ex  parte  Bose,  2  Mont. 
D.  1  De  G.  131)  held  that  the  notice  of  the 
asalgnor  was  sufficient  where  the  company 
was  a  mutual  one  In  which  the  assignor 
participated  In  tbe  prodts.  These  cases 
however,  have  been  overruled  by  tbe  later 
cases,  such  as  Thompson  t.  Spelrs.  IS  Sim.  469, 
14  L.  J,  Ch.  N.  8.  463,  9  Jur  933,  which  holda 
that  tbe  assignment  by  the  Insured  of  bis  own 
policy  is  not  notice  to  the  company  merely  be- 
cause he  1b  a  partner  In  the  company. 

Re  Bromley,  IS  Sim.  4TG,  9  Jur.  934.  notc^ 
also  bolds  that  eipreas  notice  to  the  company 
of  a  deposit  of  the  policy  by  way  of  equitable 
mortgage  la  necessary,  altboogh  the  policy  was 
elTected  wltb  a  mutual  Inaurance  company,  as 
the  notice  incident  to  the  deposit  resulting  from 
the  membership  of  the  insured  In  lbs  company 
Is  BU  HI  dent. 

And  Ex  parte  Patch.  12  L.  J.  Bankr.  N.  8. 
44.  T  Jur.  S20,  holds  tbac  tbe  mere  fact  that 
one  of  the  Intermediate  assign eea  of  an  in- 
aurance policy  is  an  agent  of  the  company  la  In- 
Bufflclent  to  take  the  policy  out  of  the  order 
and  disposition  of  the  assignor  on  his  subse- 
quently becoming  bankrupt. 

And  »»  ports  Price.  3  Mont.  D.  &  De  G.  B8fl, 
13  I,.  J.  Bankr.  N.  S.  IS,  holds  that  the  deposit 
of  a  policy  on  the  lite  of  s  debtor  of  the  de- 
positor In  a  company  In  wblcb  the  assured  does 
not  participate  In  the  proflts  Is  iQaulilclenC  to 
take  tbe  policy  out  of  tbe  order  and  dlsposi- 
IloQ  of  the  one  depositing  It.  where  there  was 
no  other  notice  of  the  deposit  than  that  of  the 
solicitor  of  the  depositor's  debtor  wbo  negoti- 
ated the  transaction. 

Gale  V.  Letcls.  6  Q.  B.  780,  16  L.  J.  Q.  D. 
N.  S.  119,  II  Jur.  780,  however,  holds  that 
there  Is  sufficient  notice  of  the  assignment 
where  one  agrees  to  loan  money  to  another  on 
the  secority  of  a    policy    to    be  taken   out  by 

policy,  and  the  latter  takea  out  a  policy  lo  a 
company  of  which  be  Is  agent,  snd  delivers  It 
to  the  lender  without  Its  going  Into  the  bands 
of  the  borrower,  although  snch  agent  did  not 
mention   to   the  bead   office    of    the   company 


Obohsia  Suprbuk  Codbt. 
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irithin  four  month*  prior  to  the  Sling  of  liia 
petition  in  bankruptcy.  Upon  the  hearing, 
there  wbb  no  evidence  submitted  for  tbe  trus- 
tee that  either  of  the  policies  had  any  cash- 
surrender  value,  either  at  the  time  of  the 
transfer  or  at  the  time  of  the  tiling  of  the 
petition  in  bankruptcy,  but  there  was  much 
eridesce  in  l>ehalf  of  tiie  defendants  that  the 
policies  had  no  such  value  at  either  of  the 
times  indicated.  If  the  policies,  then,  had  no 
cash-turrender  value,  ne  are  of  opinion  that 
they  would  not  vest  in  the  trustee,  as  assets 
of  the  bankrupt's  estate,  even  if  no  changes 
had  bem  made  in  them,  and  they  had,  to  tlie 
dat«  of  his  death,  remained  payable  to  his  le- 
gal representatives.  The  exact  point  was  de- 
cided in  Re  Buelow,  98  Fed.  Rep.  B8,  where 
it  was  held:  "A  polity  of  insurance  on  the 
lifeof  a  bankrupt,  which  has  no  cash-surren- 
der value,  and  no  value  for  any  purpose  ex- 


cept the  contingency  of  its  becoming  valua- 
ble at  the  death  of  tbe  bankrupt  if  the  prem- 
iums are  kept  paid,  does  not  vest  in  the  trus- 
tee as  ansets  of  the  estate;"  and  the  court  di- 
rected the  trustee  to  deliver  the  policy  to  thr 
petitioners,  the  bankrupt  and  his  wife.  Dis- 
trict Judge  Shiras,  in  Re  Steele,  08  Fed.  Rep. 
76,  while  holding  that  where  a  bankrupt  held 
a  policy  payable  to  himself,  his  heirs  or  legal 
representatives,  the  surrender  value  thereof 
would  be  part  of  tbe  assets  of  his  estate  in 
bankruptcy,  very  clearly  intimated  that  tJliS' 
would  not  be  so  it  the  policy  had  no  cash- 
surrender  value.  To  the  same  effect,  see  Re 
Lange,  91  Fed.  Rep.  361.  In  the  case  of 
Mtna  Nat.  Bank  v.  United  Statea  L.  In*.  Co. 


equity 


Rep.  77( 
ould  be 


maintained  by  creditors  of 


company 


•  tbe  benefleial  owner  ot  tha 


that  tbe 

But  Re  Henesa;,  Ir.  G  I^g.  Bep.  Z6B,  1  Con. 
«  L.  e59,  2  Dru.  i  W.  (»Be.  holds  that  where  a 
■ubigeat  of  an  inaumnce  companr  takes  out 
a  poJicj  on  bis  own.  lile.  and  aealKni  It  as  se- 
eurit;,  It  remalcs  In  bis  order  and  dtsposltloo 
so  as  to  pass  to  an  asslsnee  in  twokruptc;  Hut>- 
aegucDtlr  appointed,  where  notice  of  the  as- 
signment wai  given  to  bim  alace,  and  tbe  pol- 
ic7  was  Issued  to  him  from  the  b«sd  alBce.  and 
local  agents  had  been  Instructed  not  to  trans- 
mit notices  of  assignments.  The  court  also 
■ml  mates  versr  Strang  I  y  that  notice  to  him 
would  have  been  iDiufficlent,  even  if  the  poller 
bad  been  Issued  to  htm  at  the  place  where  be 

Kt  parte  Walthman.  4  Deacon  &  C.  412.  holds 
that  where  tbe  ssslgnqr  Is  a  director,  and  one 
of  tbe  arm  to  wblch  the  policy  Is  asalsned  Is  an 
auditor,  of  tbe  insurance  company,  their  no- 
tice of  the  assignment  la  sulGcIent. 

In  Thompson  v.  Tomklns,  S  Drew.  &  8.  8,  8 
Jar.  N.  8.  1S5.  9  L.  T.  N,  8.  800,  10  Week.  Bep. 
310,  a  life  policy  wss  taken  out  to  secure  a 
debt  from  tbe  Iniured  to  the  twneSclary.  The 
Insured  alterwsrds  mortgaRed  It  to  a  third 
peraoD,  who  gave  notice  to  the  eiecutors  of  the 
benendary  and  to  the  Insurance  oOce.  He  aft- 
enrards  deposited  It  by  way  of  s  submortgage, 
the  submoctgagee  giving  notice  to  the  executors, 
but  not  to  the  office.  Such  notice  wai 
held  InBuSlcleot  to  take  the  policy  out  of  the 
order  and  disposition  of  the  one  deiMsltlng  it. 

In  Re  Langmead,  20  Beav.  20,  a  life  lasur- 
ance  policy  wai  assigned  to  a  firm.  On  tbe 
dissolution  of  tbe  tlrm  tbe  retiring  partner 
agreed  to  assign  it  to  tbe  continuing  parloer, 
who  assigned  It  as  security,  of  which  assign- 
ment notice  wsB  givea  to  the  company,  after 
which  the  contlnalng  partner  became  bankrppt, 
and  the  court  held  that  the  policy  had  been 
taken  out  of  his  order  and  disposition. 

And  E»  parte  Bamett.  1  De  Q.  194.  holds 
that  an  lasursnce  policy  on  the  life  of  another, 
deposited  by  the  one  effecting  tt  with  bis  brok- 
ers as  security  for  his  lodlvlduai  debt,  of  wblch 
notice  Is  given  to  the  company,  is  removed 
from  his  order  and  disposition  so  ea  not  to  pass 
to  his  assignee  In  bankruptcy,  although  notice 
Is  not  glTen  of  ■  lubsequeot  change  by  which 
tbe  policy  is  made  to  stand  as  security  for  a 
firm  subsequently  formed  of  which  be  Is  a  mem- 
ber. 

This  case  also  holds  that  where  the  mort- 
gagee of  a  policy  on  tbe  life  of  another  deposits 
It  as  security,  snd  gives  notice  of  such  deposit 


ley  fram  his  order  and  disposition,  tbongh  be 
gives  no  notice  of  the  deposit  to  bis  morlgagor. 

Althoogb  slight  notice  of  the  assignment  Is 
BUfflclent.  a  mere  verbal  remark  by  one  who 
has  deposited  a  policy  on  his  life  as  security, 
to  tbe  secretary  of  the  company,  that  he  haa 
made  such  deposit.  Is  Insufficient.  Edwsrds  v. 
Martin,  L.  R.  1  Kfl,  J21,  13  L.  T.  N,  8.  230,  !♦ 
Week.  Rep.  25,  3S  L.  J.  Ch.  N.  8.  180. 

And  Sa  parts  Carbla  4  Deacon  &  C.  854. 
holds  that  a  statement  that  tbe  policy  has  been 
assigned,  made  In  a  loose  conversation  between 
the  agent  of  the  assignee  and  a  clerk  of  tbe  in- 
suraoce  cumpany  while  the  former  Is  at  the  oT- 
Qce  of  the  company  Co  pay  a  premium  on  tbe 
policy,, is  InsutHcleot  notice  of  the  aislgDmenc. 

In  Re  Young,  Ir  L,  R.  2S  Eq,  BT2.  a  policy 
on  bis  own  lite  was  sasigned  by  the  manager 
of  a  branch  Inanrance  office  ■■  security,  and  no 
notice  of  the  Bsslgnment  other  than  a  very  In- 
deOnlte  verlial  one,  giving  neither  the  date  nor 
purport  of  the  assignment,  was  given  to  tbe  In- 
surance company.  The  assigoot  waa  after 
wards  adjudicated  a  bankrupt,  and  the  asalgn- 
ees      In      bankruptcy      gave      a      formal      writ- 


be  fore  any  further  notice  was 
tram  the  assignee  of  tbe  policy.  Tbe 
court  held  that  tbe  asalgnees  In  twnkmplcy 
were  entitled  to  the  policy  under  the  statute 
of  80  and  31  Vict.  chap.  144,  i  3,  proTidiOK 
that  no  atslgoment  of  a  policy  shall  confer  the 
right  to  sue  until  a  written  notice  of  the  date 
and  porport  ot  the  assignment  Is  given  to  the 
company,  and  that  the  date  on  wblch  tbe  notice 
is  received  shall  regulate  tike  priority  o(  all 
claims  aiider  any  assignment. 

And  Weat  v.  Bold,  2  Bare,  248.  IS  L.  J.  Cb, 
N.  8.  24S,  T  Jnr.  14T,  holds  that  there  Is  not 
■utDclent  evidence  of  notice  to  the  Insurance 
company  of  tbe  assignment  at  a  policy  from  s 
mere  memorandum  written  on  tbe  margin  of 
tbe  booka  of  tbe  company  opposite  tbe  declara- 
tion of  the  inmred  "Letters  to  be  sent  to"  spec- 
ified persons,  nor  by  the  fact  that  the  premi- 
ums were  all  paid  by  the  assignee  tbroagh  such 
third  persons,  where  no  Intimation  was  given 
that  the  payments  were  not  made  for  tbe  Id- 

Od  the  other  hand,  a  notice  to  the  eflect  that 
the  policy  had  been  aBSlgoed.  without  statins 
[he  name  of  the  assignee,  waa  held  sufficient  la 
Re  Russell's  Policy  Trusia  L.  R.'IS  Eq.  29,  2T 
L.  T.  N.  8.  T0«,  21  Week.  Rep.  BT. 

And  In  Alletsoa  v.  Chichester,  L.  R.  10  C.  P- 
319,  44  L.  J.  C.  P.  N.  8.  )B8,  32  L,  T.  N.  8.  161. 
23  Week.  Rep.  363,  a  statement  by  tbe  attorney 
for  tbe  assignee  to  the  secretaty  or  actuary  of 


i»oa 


MOKHU  T 


ItoDD. 


41 


them,  but  that  Qitj  could  bave  no  daim  up- 
on ths  iDBurance,  even  in  such  a  case,  b«- 
7ond  the  amount  of  the  pretniuma  and  t)ic 
interest  thereon.  Under  the  bankruptcy  act 
of  1867,  in  Be  McKinney,  16  Fed.  Hep.  636, 
it  waa  held:  "An  aiuignee  in  bankniptt^ 
baa  no  inBurable  interest  in  the  life  of  a 
bainkrupt,  »t  leaat  after  hie  diecbarge.  Up- 
on a  policy  on  the  life  of  the  bankrupt,  pay- 
able at  hta  death  to  hii  esecutorg,  adminis- 
trators,  or  aaaigns,  with  as  equal  premium 
payable  annually  during  the  bankrupt's  life, 
the  only  beneficial  interest  which  paises  to 
the  Besignee  in  bankruptcy  is  its  surrender 
value  or  net  reserve  at  the  time  of  the  bank- 
ruptcy. Beyond  that  intereit  the  policy,  so 
far  aa  respects  any  future  insurance  under 
it,  would  be  a  burden  rather  than  a  benefit, 
which  the  assignee  is  not  authorized  to  con- 
tinue,  and  the  atsignee  takes  the  l^al  title 


to  the  policjr  for  the  purpose  of  making  tho 
surrender  value  or  net  reserve  available  to 
the  estate."  In  Bolt  y.  Everall,  an  KnglisI) 
case,  decided  by  the  court  of  appeal,  under 
the  British  bankruptcy  act  of  18U0,  reported 
in  34  L.  T.  N.  S.  599,  it  appeared  that  in 
1870  a  trader  effected  policies  of  insurance 
on  his  own  life.  In  the  following  year,  wisli- 
ing  his  wife  might  have  the  beneUt  of  the 
policies,  under  the  married  womau's  act,  h* 
surrendered  them  to  the  insurance  company, 
and  received  in  substitution  therefor  poli- 
cies at  the  same  premiums,  payable  on  tbe 
same  day,  and  entitled  to  the  same  privi- 
leges, as  the  former,  and  which  provided 
that  the  sums  assured  should  be  paid  to  the 
wife.  Within  two  years  from  the  date  of 
tbe  substitute  policies  the  husband  liquidat- 
ed, dying  before  the  discharge.  The  trustee 
claimed  the  insurance.     It  was  held  that,  ■■ 


tbe  caiD[>BDj  at  tbe  time  at  paring  a  pren 
ibat  It  tiad  been  aaJEned  to  Ma  clleot,  was 

at,  tbe  slutute  not  at  that  time  reyulrlng 
■      nrltlng. 


tbe  notice 

And  Edward! 
Scott  N.  B.  266,  1  DrlBk.  6,  10  L.  J.  C.  P.  N. 
11.  4  Jar.  1062,  holds  that  the  notice  or  the 
■IpiDient   Is  aufficfent  to   take  tbe   qaestlon 
the  Jurj  ohece  the  fact  of  the  aaaltnunent  « 
mentioned  at  aevera]  meetlnsa  of  the  aaalinor'a 
creditor*  and  to  a  clerk  at  tbe  lusaraace  of- 
Are  OD  pajinent  of  a  pcemlum  b;  the  asslcnee, 
althousta  the  Iniarance  companj  required  writ- 
ten notice  at  the  transfer  of  a  policy. 

And  Ss  parte  Strlght.  2  Deacon  &  C.  314, 
UoDtaKU.  Bonkr.  Cas.  S02.  2  L.  J.  Bankr.  N. 
B.  12.  holds  that  a  letter  from  the  asalgnee  to 
the   aecTetirj  ot  the   iDsursnee    ofllce,   stating 

tng  what  tbe  olSce  wlU  give  tor  tbelr  dellverr 

for  cancelation.  Is ■  -' 

In  Ae  Ulekej.  Ir.  Rep.  10  Bq.  Ill,  the  holder 
of  a  poller  on  bis  ova  lite  agreed  to  assign  It 
to  hla  flther  to  aeenre  a  debt  due  "  "  ■  , 
then  assigned  It  to  a  third  person  bj  war  of 
eqoltatite  mortgage  to  secure  a  present  loan  and 
future  advances.  All  tbe  parties  resided  In 
Ireland,  and  tbe  poller  required  notice  of  an 
anignment  to  be  sent  to  the  bead  office  In  Lon- 
don. The  mortgagee  prepared  a  notice  of  the 
assign ment  to  the  father  of  the  Insured,  at 
whiwe  request  he  signed  aod  posted  It  in  Ireland 
to  tbe  compaDj^'s  secrelar;  In  London.  The  la- 
snred  was  afterwards  adjudicated  a  bankrupt 
■nd  died,  and  tbe  asslgoee  In  bankruptcr 
claimed  the  poller  aa  lielDg  In  his  order  and 
disposition.  Ball.  Lord  Chancellor,  held  that 
■B  the  notice  was  dulj  posted  It  mlgbt  be  pre. 
satDed  to  have  reached  Its  destination.  And 
Cbrlnlan,  Lord  J.  App.,  held  that  the  mere 
posting  was  sufficient  to  take  the  policy  out  of 
tho  bankmpt's  order  and  disposition  "by  tbe 
coDient  and  permlSHlon  of  the  owner"  wltbln 
the  Irish  t>anktupt  and  Insolvency  act  of  1B5T, 
f  ai3,  as  such  posting  clearlr  Indicated  ta  In- 
tent not  to  let  It  remain  In  tbe  bankrupt's 
possession. 

(d)   Time  at  fiaCice  of  iMifonnisnt. 

Notice  of  the  BBSlgnment  must  t>e  given  be* 
fore  tbe  bankruptcy  to  be  effective.  Thus.  Ka 
rorle  Caldnell,  L.  B.  13  Kq.  1S8.  41  L.  J.  Bankr. 
N.  8.  5S.  20  Week.  Rpp.  303,  holds  that  a  life 
Insitranoe  poller  handed  over  bj  tbe  insured  to 
tbe  tmitees  nnder  a  marriage  settlement  be- 
fore his  bankruptcr  remains  In  bis  order  and 
dliposlllon  with  tbe  consent  of  tbe  true  owner, 
eOL.  R.  A. 


where  no  notice  Is  given  to  tbe  companr  until 
after  the  bankruptcy,  altbough  such  notice  Is 
given   before  tbe  assignee  In  bankruptcy  (Ives 

And  Re  Webb,  36  L.  J.  Ch.  N.  8.  341,  IB  L. 
T.  N.  B.  fie,  IS  Week.  Rep.  B2S,  holds  that 
wliere  the  mortgagor  of  a  life  insurance  policy 
leaves  It  off  bis  balance  sheet,  end  cootinues  to 
pay  the  premiums,  and  the  assignee  in  bank- 
niplcy  knows  nothing  of  tbe  policy,  such  as- 
signee. Instead  ol  the  mortgagee,  Is  entitled  to 
the  policy  or  Its  proceeds,  where  tbe  mortgagee 
gave  no  notice  to  tbe  company  until  after  tbe 
bankrupt's  death,  slthongh  the  assignee  In 
bBDkruptcy  gnve  no  notice,  and  tbe  order  for 
the  sale  of  the  tKiUcy  was  not  made  antll  otter 
the  mortgagee  bad  given  notice. 

at  RuSBell's  Policy  Trusts.  L.  R.  IS  Eq.  26, 
2T  L.  T.  N.  8.  706,  21  Week.  Rep.  97,  on  fbe 
contrary,  holds  that  where  ootice  of  the  as- 
signmeot  of  the  policy  Is  given  to  the  company 
before  It  receives  notice  of  the  bankruptcy,  al- 
though after  tbe  bankruptcy  actually  occurs. 
the  notice  la  sufficient. 

And  Sa  Btyan,  I  Fblll.  Ch.  lOS,  S  Jur.  15S. 
S  Mont.  D.  A  De  O.  210,  11  L.  J.  Ch.  N.  8.  127. 
Aff-g  2  Mont.  D.  A  De  O.  213,  10  L.  J.  Bankr. 
N.  a.  TO,  S  Jur.  8T4,  holds  that  where  a  policy 
Is  assigned  before  the  act  of  bankruptcy,  and 
notice  thereof  given  to  the  company  after  aucb 
act.  but  without  notice  of  It  and  twfore  the  Oat 
la  lasued.  tbe  policy  does  not  pass,  nnder  2  &  S 
Vict.  chap.  20,  providing  that  any  transaction 
with  any  bankrupt  before  the  flat  Issues  shall 
be  valid  notwithstanding  a  prior  act  of  bank- 
ruptcr.  If  tbe  peraon  so  dealing  with  bim  had 
no  notice  at  the  time  of  any  act  of  bankruptcy. 

(el    Etttnt  of  oraMtofi  tnterett. 

In  several  cases  In  this  subdivision  the  right* 
to  the  proceeds  of  the  policy  after  tbe  death  of 
tbe  insured  are  considered,  bat  In  all  such 
cases  rights  therein  had  been  acquired  during 
his  lifetime. 

s  amoont  paid  by  the  assignee  ot  tbe  pot- 
ley  for  premiums  has  In  some  coses  been  al- 
lowed, the  balance  going  to  the  assignee  In 
bankruptcy.  Thus.  In  Re  Armstrong,  1  Craw. 
A  D.  (Ir.)  37,  tbe  assignee  In  bankruptcy 
having  tbe  policy  adjudicated  to  him  under- 
took to  repay  all  sums  paid  by  tbe  asslguee  of 
tbe  policy   as  premiums  after  the  bankniptcy 

d  Bchondler  v.  Wnee,  1  Campb.  4S?.  balds 
that  where  a  bankrupt  falls  to  deliver  up  a  pal. 
Q  bia  life  or  discover  It  to  the  commls. 
rs  or  bis  assignees,  and  afterwards  assign* 


GBOKOIA  SUPItBHK   CODHT. 


the  policies  ol  1870  had  no  surrendeT  Talu«, 
the  trauaaction  of  the  following  year  waa 
not  a  aetttement  of  property,  under  the 
jMinkcruptcy  act  of  1S69,  and  th&t  the  widow 
was  entitled  to  the  policy  money.  In  speak- 
ing of  the  BubHtitution  of  one  policy  for  an- 
«tber,  JamCB,  L.  J.,  in  bis  opinion  said ;  "If 
it  could  be  made  out  that  this  waa  a  device 
to  avoid  tbe  9lBt  aection  of  the  bankruptcy 
act  of  isee,  and  that  there  was  any  actual 
property— anything  which  the  court  could 
construe  aa  of  value — settled  at  that  timp, 
then  probably  the  court  would  aay:  We 
cannot  allow  a  device  to  be  resorted  to  for 
the  purpose  of  making  that  thing  appe&r  to 
be  not  a  settlement  which  waa  in  truth  a  set- 
tlemcnL    ...    In  that  point  of  view  it 

It  to  one  who  pays  up  arrocs  on  tbe  premluma. 
acnpBjmciit  of  which  would  aoon  have  cauBcd 
It  to  be  rortelted,  and  thereafter  assigns  U  (or 
value,  after  which  the  bsntnipt  dies,  tbe  B>- 
algneea  In  bankruptcy  are  entitled  to  recover 
the  amount  due  on  Che  policj,  deducting  the 
amount  paid  out  by  the  aaBlKnees  of  the  pol- 

And  In  West  v.  Berld,  2  Hare,  249,  12  L.  J. 
■Ch,  N.  8.  245,  T  Jur.  14T.  the  ssalgnecB  in 
-bankruptcy  were  held  to  be  entitled  to  the  pro- 
ceed! of  the  policy  after  repaying  wltb  Interest 
the  amount  of  piemluma  paid  by  the  assignee  of 
tbe  policy. 

In  some  case*  the  aaslgne*  o(  the  policy  baa 
been  allowed  tbe  fnll  amount  of  bli  claim,  the 
assignee  In  bankruptcy  taking  tbe  balance  ot 
the  Interest  In  tbe  policy. 

Thna,  fie  Storla,  1  GIIT,  B4,  28  L.  J.  Ch.  N.  8. 
868,  5  Jur.  N.  S.  116S.  boida  that  where  a  pol- 
icy was  taken  out  aa  collaterai  aecurlty  for  a 
loan  to  the  Ininretl,  the  premluma  being  paid 
nut  of  tbe  Income  from  the  lite  estate  of  the 
.debtor,  and  the  policy  being  taken  out  In  the 
Dame  of  tbe  creditor,  a  aurplua  remaining  after 
payment  of  the  debt  In  full  from  the  proceeda 
of  the  policy  belong!  to  tbe  aSBlgnee  In  Insol- 
vency of  tlie  debtor  appointed  during  hla  life- 
time, where  be  mentioned  the  policy  In  hla 
BCbedale  aa  security  for  the  debt  aecured  there- 
by. 

And  Re  RuascH'B  Pallcj  Trusts,  L.  R.  IB  Eq. 
20.  27  L.  T.  N.  B.  T06.  21  Week.  Rep.  97,  holds 
tbat  the  aasignee  of  tbe  policy  la  entitled  to 
jirove  for  tbe  full  amount  of  his  debt,  and  that 
subject  to  aucb  ancumbronce  the  aaalgnees  in 
bankruptcy  are  entitled  to  the  proceeds  at  tbe 

In  ileaborongh  v.  Harris,  4  Week.  Bep.  2,  3 
Bq.  Rep.  loss.  1  Jur.  N.  8.  8SS,  E  De  G.  M.  & 
•G.  436.  one  having  a  policy  on  the  life  of  an- 
other asalgned  It  aa  security  for  a  loan,  notice 
belOK  given  to  tbe  company.  He  afterwards  took 
advantage  of  tbe  inaolvent  debtor's  act,  and 
klB  property  was  IrnnaCerred  to  a  provlalonai 
assignee.  On  the  death  of  the  luiured  the  pro- 
visional assignee  declined  to  consent  to  pay- 
ment to  the  as9l|inee  of  the  policy,  hut  offered 
no  oppoaltlim.  The  insurance  company  Hied  a 
tilll  of  Interpleader,  and  the  court,  oa  refusing 
It  because  there  was  no  conflict,  stated  that  tbe 
Insolvent  had  no  Interest  In  tbe  policy,  the  right 
of  redemption  haying  passed  to  the  provisional 
assignee,  and  that,  as  the  asslgnntent  of  the 
policy  was  not  denied,  tbe  latter  bad  a  claim 
only  after  payment  ot  the  claim  of  the  as- 
signee ot  the  policy. 

Hc  Weli.  2  Nat.  Bankr.  Newa,  265.  hol^ 
thai  where  a  life  policy  was  tnmed  over  as 
security  for  the  Indorsement  ot  a  note  for  the 
Insured  while  Insolvent,  and  be  afterwards  be- 
50  L.  R.  A. 


property — anything  that  could  be 
called  property — at  the  time  when  tbe  hus- 
band effected  the  policiea  in  question.  If 
the  husband  at  that  time  gave  up  anything 
of  real  value  aa  part  of  tbe  consideration  for 
the  new  policiea,  there  might  be  some  ques- 
tion; but  1  am  satisQed  that  that  which  waa 
given  up  was  not  of  the  slightest  value  what- 
ever, that  there  waa  noUiing  taken  away 
from  the  creditors  in  point  of  substance, 
and  that  the  transaction,  as  far  aa  the  cred- 
itors were  concerned,  was,  in  substance,  6Z> 
actly  the  same  as  if  the  policies  in  1871  had 
been  made  without  any  reference  whatever 
to  the  existing  policies  of  1S70,  which  the 
husband  might  have  given  up  at  any  mo- 
came  bankrupt,  and  [he  policy  waa  turned  over 
to  the  trustee  In  tiankruptcy.  who  surrendered 
It.  rccelTlQg  tbe  cash- surrender  value  exceed- 
ing tbe  amount  of  the  note,  tbe  Indorsee  was 
entitled,  where  tbe  note  had  been  proved  by  the 
bolder,  to  have  such  note  paid  In  fnll  considera- 
tion ot  bis  claim  to  the  poHcy. 

In  Heyman  v.  Dubois,  L.  B.  IS  Bq.  1GB.  41 
L.  J.  Ch.  N.  E.  224.  25  L.  T.  N.  B.  CGS,  a  person 
borrowed  several  sums  securing  the  aame  by 
mortgaging  difterent  lite  policiea.  and  the  court 
held  that  a  aurety  for  repayment  of  one  of  such 
aams  was  entitled,  aa  agalnat  the  aaalgnee  in 
bankruptcy  ot  tbe  borrower,  to  have  the  sev- 
eral policies  marsbaied  ao  as  to  c4>tain  from  the 
policy  as  to  wblcb  be  was  surety  tbe  full 
amount  tbat  be  waa  compelled  to  pay  as  sacb, 
and  also  held  that  a  voluntary  payment  to  bim 
by  the  debtor's  wife  from  her  separate  estate 
to  relmbnrse  him  for  tbe  loss  be  bad  sustained 
as  surety  was  not  such  payment  aa  would  af- 
fect hla  right  to  repayment  from   the  policiea. 

In  some  cases  the  assignee  ot  the  policy  baa 
been  allowed  or  required  to  aat  a  value  on  tbe 
policy  and  prove  tor  the  balance  of  hla  claim. 
In  which  caae  It  haa  been  bald,  In  England,, that 
all  further  latereat  In  the  policy  paaaed  to  the 
aaalgnee  In  bankruptcy, 

ThuB,  In  Bx  Dortt  Sing,  L.  B.  20  Oq.  273,  44 
L.  J.  Bankr.  N.  B.  92.  S2  L.  T,  COS,  23  Week. 
Bep.  S81.  the  assignee  of  a  policy  on  the  life 
of  one  who  filed  a  liquidation  petition  under 
which  a  truetee  ot  hla  property  was  appointed. 
valued  bla  pmperty  at  £200,  and  proved  tar  the 
balance  o(  bia  debt.  Tbe  Insured  aoon  after 
died,  and  the  assignee  claimed  the  right  to  ap- 
ply tbe  entire  amount  of  the  policy  on  hla  debt. 
The  English  bankrupt  act  of  1860.  t  40,  pro- 
Tldea  that  a  creditor  holding  a  security  may 
give  It  up  and  prove  the  whole  debt,  or  may  re- 
ceive a  dividend  after  giving  credit  for  the 
value  of  tbe  aecurlty.  Bankruptcy  rule  OS  pro- 
vides that  any  aecured  creditor  may  atate  In 
hla  proof  the  value  at  which  he  aaaeaacB  the 
aecurlty,  and  shall  be  deemed  a  creditor  tor  the 
balance.  Rule  100  requires  any  secured  cred- 
itor BO  proving  to  pay  over  to  the  trustee  the 
eiceaa  produced  by  his  security  beyond  the  as- 
sessed value,  and  authorises  the  trustee  to  re- 
deem the  security  on  payment  of  the  aasesaed 
value  at  any  time  before  the  creditor  realiies 
their  value.  Tbe  court  held  that  tbe  creditor 
must  turn  over  to  tbe  truatee  in  hanliruptcy 
all  above  the  £200  for  which  be  valned  tbe  pol- 
icy, although  he  Intended  to  keep  It  up,  and  the 
trustee  did  not  object  to  tbe  aBseaament  or  offer 
to  redeem  before  the  death  of  the  Insured. 

And  In  Bolton  v.  Ferro,  L.  R.  14  Ch,  Div. 
171.  40  L.  J.  Ch.  N.  8.  EOB,  42  L.  T.  N,  S.  620. 
2S  Week.  Rep,  ST8.  the  debtor  eieciiled  n  com- 
position deed  by  which  he  and  a  surety  agreed 
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ment  lie  liked,  or  forfeited,  or  done  anything 
tie  liked  with.  Therefore  there  is  nothing 
■ubstiuitiftl  arising  from  the  tact  that  the 
policies  of  ISTI  were  in  exchange  for  the 
policies  of  1870."  Melliah,  L.  J.,  in  hia  con- 
corring  opinion,  used  the  following  lan- 
guage: "I  agree  witii  the  lord  justice 
.  .  ,  that  if  the  surrendered  policy  really 
waa  in  Bubatance  worth  nothing,  if  it  was  a 
policf  which  an  insolvent  man  would  natur- 
ally silow  to  drop,  it  it  very  difficult  to  sec 
what  object  an  maolvent  trader,  knowing 
that  he  is  going  to  become  a  bankrupt,  has  in 
keeping  up  a  policy  on  hia  life,  and  paying 
the  premiums,  knowing  that  the  money  will 
go  for  the  benefit  of  his  creditors,  or  perhaps 
not  for   Uieir  benefit,   because,  if  the  policy 
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were  auch  am  this  was,  which  bad  only  been 
effected  for  a  single  year,  it  does  no  benefit 
to  the  creditors.  What  a  trustee  in  bank- 
ruptcy does,  if  such  a  policy  comes  into  hia 
hands,  is  to  see  if  he  can  get  anything  from 
the  insurance  office,  and  all  the  creditors  are 
deprived  of  is  the  surrender  value  of  the  poli- 
cy; and,  if  there  is  no  surrender  value,  we 
may  consider  that  the  new  policy  effected 
instead  of  it  comes  within  the  protection  of 
tbe  act  [the  married  women's  property  act]." 
In  Exchange  Bank  v.  Loh,  104  Ga.  44(1,  44  L. 
E.  A.  372,  31  S.  E.  459,  this  court  held  tiiat 
the  only  insurable  interest  a  creditor  has  in 
tbe  life  of  his  debtor  is  for  the  purpose  of  in- 
demnifying himself  against  the  loss  of  his 
debt,  and  that  such  interest  cannot  exceed 


to  par  a  comiHialtlan  ol  10  slillllags  In  the 
pound  tax  obtaining  a  raleam  In  fall,  tbe  deed 
(iioTldlng  that  everr  secured  creditor  sbonld 
bare  tbe  fall  beoeat  ot  hli  securltf  and  share 
Id  the  compoaltlon  lor  the  balance.  A  credit' 
or  holdlni  a  jwJIcf  on  tbe  lUe  of  tbe  debtor 
valued  it  at  £16,  and  shared  In  tbe  campo- 
■Itton  toe  tbe  balance.  On  tbe  death  ol  the 
Inmred  after  obtaining  his  release  tbe  creditor 
elalBied  a  right  la  tbe  proceeds  for  the  lull 
amount  unpaid  on  his  claim  together  w4th  pre- 
mduma  paid  and  interest.  The  coart,  however. 
beld  tbat  be  was  euClUed  ml7  to  tbe  £ia  with 
interest  and  the  preroiDms  paid  with  Interest, 


mitted  to  amend  bis  valuation  or  withdraw  bis 
proof  at  anj  ttme  before  tbe  assignee  In  banli- 
ruptCT  baa  paid  him  the  amonnt  at  wblch  he 
valued   tbe  poller. 

Thus:.  Id  Re  NewtoQ  [ISSOl  3  Q.  B.  40S,  06 
L.   J.  Q.  B.  N.  8.  086,  TC  L.  T.  N.  8.  144.  tbe 
I    life   Iniorance    pollcj    lor   ESOO 


Is  value  St  £10  before  tbe 
veivlog  order  of  tbe  assignor.  The 
3U  after  ^ed,  and  tUe  trustee  served 
a  iKitlce  on  the  aulgnee  that  he  elected  to  re- 
deem tbe  pollcj.  and  tendered  tbe  £10,  which 
tbe  aaalgnee  refoaed  to  accept,  claiming  tbe 
right  Co  amend  bla  valuation  under  the  bank- 
rupt act  ot  ISSa,  scbedale  2,  rule  11,  requlr- 
Ine  a  secured  creditor  before  ranking  for  divi- 
dend to  state  In  bla  proof  the  value  at  which 
he  aaBesMS  his  aecurltT.  and  receive  a  dividend 
on  the  balance  onlj,  rule  12  (a)  authorizing 
ibe  trustee  to  redeem  "at  an;  time"  a  Kcurlt; 
•o  valued  on  parment  of  Us  assessed  value  to 
the  creditor,  Bud  rule  18,  authoriilng  the  cred- 
itor to  smeud  bis  valoation  "at  any  time"  on 
■hawing  tbat  the  securlc;  lias  Increased  in 
value.  The  court  held  that  he  had  the  right 
to  emend.  Bi  the  tender  bs  tbe  trustee  was  not 
the  equivalent  of  psjment. 

And  In  Sx  parte  Nortis,  L.  B.  17  Q.  B.  DIv. 
T28,  the  assignee  of  tbe  policy  estimated  Its 
valae  at  a  specifled  amount  and  proved  for 
the  balance.  Tbe  trustee  in  bankruptcy  two 
days  later  wrote  to  the  assignee's  solicitor  tbat 
It  was  bis  Intention  to  redeem  tbe  policy.  The 
bankrupt  died  a  few  dajs  later,  and  tbe  as- 
■ignee  ot  tbe  policy  aaked  to  be  allowed  to 
withdraw  his  proof.  Tbe  court  held  that,  un- 
der sched.  3.  rale*  13  (a)  and  13.  tbe  assignee 
bad  tbe  right  to  withdraw,  as  the  trnstee  had 
not  paid  tbe  aaseaaed  value  of  tbe  poll^. 

But  In  this  country  Ibe  assignee  ot  tbe  pol- 
ler baa  been  beld  to  retain  au  interest  la  the 
policy  lor  tbe  full  amonnt  of  bis  claim  payable 
OB  tbe  death  oi  the  insured,  although  he  has 
set  a  valne  on  the  poliey  and  proved  tor  the 
balance  of  his  claim, 
n  L.  R.  A. 


ThuH,  Be  Newland,  6  Ben.  342,  Fed,  Cas,  No. 
10,170,  7  Kat.  Bankr.  Keg.  47T,  holds  that  an 
assignee  in  bankruptcy  canaot  require  one  tor 
wliuse  beoeSt  tbe  bankrupt  bss  taken  one  a 
policy  OD  his  life  as  collateral  security  for  a 
debt  for  tbe  amount  of  the  policy  to  withdraw 
her  proof  and  look  only  to  tbe  poliey,  or  to 
surrender  the  policy  and  taiie  a  dividend  on  her 
entire  claim  except  as  to  an  amoant  paid  there- 
on by  tbe  bankrupt  ■  but  the  creditor  may  re- 
tain tbe  policy  and  prove  for  all  her  claim 
except  the  cash -surrender  value,  amoontlng  to 
much  leas  than  the  premluros  paid  thereon. 

On  a  snbsequent  bearing  In  this  case,  K* 
New  land,  7  Ben.  6B,  B  Nat.  Bankr.  Seg.  62, 
Fed.  Caa  No.  10,171,  the  creditor,  after  deduct- 
ing tbe  casb-iarrender  value  <rf  tbe  policy  and 
receiving  a  dividend  of  20  per  cent  from  the 
assignee  In  bankruptcy  on  tbe  balance  of  her 
claim,  continued  to  pay  the  premiums  on  the 
policy  until  tbe  death  of  tbe  bankrupt.  8be 
then  claimed  the  rigbt  to  retain  tbe  dividend 
and  recover  Ibe  full  amount  of  the  poliey.  The 
court  held  tbat  tbe  creditor  was  entitled-  to  the 
bnlanoe  ot  her  claim  remaining  unpaid  wHh 
interest  and  the  amounts  paid  for  premiums 
with  interest,  and  tbat  the  balance,  If  any. 
would  go  to  the  aaslgnee  In  bankruptcy,  as 
I  22  of  tbe  tiankrupt  act  provided  that  a  proof 
of  debt  must  set  forth  al4  securlUei.  and  an- 
thorlied  a  re-eiamlnatlon  ot  all  claims  and 
proofs  of  loss  at  any  time. 

4.  PoHcy  aetlffned  to  other  tlian  creditor*. 
Where  tbe  policy  has  been  assigned  in  good 
fsltb  to  the  bankrupt's  wife  while  solvent  no 
Interest  passes  to  his  trustee  or  aaslguee  in 
bankruptcy,  but  where  It  baa  been  transferred 
In  fraud  of  bis  creditors  it  may  be  reached  in 
a  proper  sctlon.  though  It  would  seem  tbat  It 
cannot    be    by    proceed  lags    supplementary    to 

Thus,  Kc  Steele.  9S  Fed.  Rep.  T8,  holds  tbat 
a  policy  on  one's  life,  assigned  In  good  faith 
before  the  adoption  of  the  bankrupt  set  of 
ISOS  to  bis  Intended  wife,  wbo  afterwards  be- 
came  such,   does   not   form    part   of   bis   assets 

ruptcy  has  no  Interest  in  or  right  thereto, 

Leonard  v.  Clluton,  26  Hun,  2SB,  holds  that 
a  policy  payable  to  the  personal  repreeeuta- 
tlvea  of  tbe  insured,  and  by  him  assigned  to 
his  wife,  and  by  her  trarmrerred  to  her  chil- 
dren in  fraud  of  her  creditors,  is  subject  to 
the  right  of  one  of  such  creditors  to  bring  an 
action  to  set  salde  the  transfer  and  recover  tbe 
surrender  value  of  tbe  policy ;  and  such  action 
may  be  maintained  although  there  is  aa  as- 
signee for  creditors  of  tbe  wife. 

Metcalf  V.  Del  Valle,  04  Hun,  24B.  19  N. 
T.  Supp.  16,  Affirmed  In  13?  N.  ¥.  S45,  88  St. 
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in  amount  that  of  the  IndebtedaeM  to  be  se- 
cured. The  purpoae  of  the  bankruptcy  act 
ia  to  take  the  property  owned  by  the  bank- 
rupt when  the  petition  in  filed,  and  apply  ll 
towards  the  payment  of  hia  then  exi sting 
debta,  discharging  him  in  due  course  from 
any  further  liability;  bia  alter-acquircid 
property  not  bein^  subject  to  such  debts. 
This  being  true,  it  is  apparent  that  the  cred- 
itor* represented  by  the  trustee,  whose  debts 
cannot  continue  against  the  bankrupt,  can 
have  no  insurable  interest  in  bis  life  for  tbc 
purpose  of  indemnifying  themselves  against 


loss.  In  Tieir,  tlierefore,  of  the  authoritic* 
cited  and  the  language  of  the  act  itself,  it 
seems  that  a  policy  of  insurance  on  the  life 
of  a  bankrupt,  though  payable  to  hia  lejiat 
representatives,  does  not  vest  in  the  trustee, 
aa  aaaeta  of  the  bankrupt's  estato,  if  the  poli- 
cy hal  no  cash-surrender  value.  It  folTowg 
that,  under  the  evidence  aubmitted  upon  tbe 
hearing,  the  learned  trial  judge  erred  in 
granting  the  injunction. 
Judgment  reversed. 

All  the  Justices  concur. 


E.  386.  holds  that  tb<  title  to  inBuraDce  poll- 
del  which  had  been  IrauiluleDtlT  assigned  do 
not  vest  Id  a  receiver  In  lupptemeiitacr  pro- 
ceedings, ss  he  t»k»e  only  the  property  which 
the  Judgment  debtor  had  when  tbe  receiver  was 
appointed. 

See  also  Bodwell  v.  JonnKan,  1G2  Ind.  E2:>, 
B2  N.  K.  7fl8,  infra.  II.  b,  1. 

Conjae  v.  Jones,  Bl  111.  App.  IT.  holda  that 
a  policy  takep  out  (or  bli  own  beneQt  by  tbe 
assured,  and  assigned  by  him  to  his  wife  with 
a  provision  that  in  case  of  bar  death  betore 
blm  It  shall  revert  to  blm  as  If  no  SBSlgnment 
had  been  made,  belonga  equitably  to  tbe  wife, 
and  her  fraudulent  transfer  tliereof  la  ground 
for  an  attachment.  The  opinion  doea  not  In- 
dicate that  It  wai  Bought  to  actach  tbe  pol- 
ler, but  only  to  attach  other  properly  on  the 
ground  of  frand  In  the  transfer  of  the  pol- 
icy. The  arguEDent,  however,  would  seem  to 
Indicate  that  It  wai  sought  Co  attach  tbe  pol- 

b.  PoUoy  pajiabla  at  ipeolltea  date  unless  <*■ 


Fotlclea  of  this  kind  are  witbin  the  bank- 
rupt act  of  1898,  I  TO  (B),  and  pass  to  the 
truaCee   In  liankruptcj. 

Thus,  Re  Lange,  91  Fed.  Rep.  S61.  Revera- 
Ing  1  Nat.  Bankr.  Newa  44.  bolda  tbat  a  ten- 
payment  endowment  policy  payable  to  tbe  In- 
auna  flfCeen  years  after  Its  date,  and  having 
a  cssb -surrender  value  of  over  {400.  forms  part 
of  Ibe  assets  of  the  Cruitee  In  bankruiitcy,  un- 
lesB  redeemed  under  |  ?0  (6J,  providing  tbat 
the  trustee  shall  be  entitled  to  a  policy  on 
the  life  of  tbe  Insured,  peyable  to  himself,  his 
eatote  or  legal  rep  reus  ntatlveg.  which  has  a 
cash-iurrender  value,  unlesn  aocb  value  Is  paid 
to  him,  although  1  6  provldea  that  such  act 
shall  not  alTect  the  allowance  to  bankrupta 
of  the  exemptions  prescribed  by  the  lawi  of  the 
state  of  their  rEsldence,  and  the  alatute  of 
tbe  state  where  Ibe  bankmpt  resldea  provides 
tbat  the  proceeds  of  an  endowment  policy  pay- 
able to  tbe  Inaured  on  attaining  a  certain  age 
sbsll   he  eiemnt. 

Kralienatetn  V.  Lehman.  18  Mlac.  BBO,  42 
N.  Y.  Supp.  237.  Afllrmed  In  16  Misc.  600,  44 
N.  Y.  Supp.  3e».  holds  that  the  Interest  of  an 
Insnred  In  an  endowment  policy  payable  to 
him  ten  years  after  date  If  Iben  alive,  or  to 
hli  estate  on  his  earlier  death,  may,  when  It 
has  a  surrender  value,  be  attached  by  a  cred- 
itor before  the  end  of  the  ten  years,  under  N.  Y. 
Code  Civ.  Proc.  |  648,  providing  that  an  attach- 
ment may  be  levied  on  a  cause  of  acdoa  aris- 
ing on  contract,  whether  past  due  or  yet  to 
become  due. 

A  contrary  view  was  held  on  a  prior  bearing. 
IT   Misc.   64,   30  N.  Y.   Supp.  S38. 
SO  L.  R.  A. 


Brlggs  V.  UcOnllough.  36  Co].  S42,  holda 
tbat  a  one-payment  policy  payable  to  tbe  In- 
sured or  bis  assigns  ten  years  after  date  or  on 
his  death  If  earlier,  and  snch  dividends  as  bla 


under  the  laws  of  the  state,  wbere  the  a 
premlima  do  not  exceed  fSOO. 

And  ite  8awyer,  3  Hask.  IBS,  Fed.  Caa  No. 
13,3U3,  holds  that  a  paid-up  policy  payabit 
In  Ave  years  Is  not  exempt  under  U.  8.  Bev. 
8tat.  I  6046.  exempting  anch  property  ■■  is 
exempt  nnder  the  state  lawa.  and  Ue.  Rev. 
Stat.  cbap.  44,  |  46.  providing  that  all  lite 
polldea  ate  exempt  when  tbe  annual  cash  pre- 
miums do  not  exceed  (160,  bnt  that  in  case 
they  do  exceed  such  amoont  the  creditors  shall 
have  a  lien  for  >o  much  of  two  yeara'  premiums 
as  exceeds  such  amount  per  year. 

Tbe  aame  case  bolda,  however,  that  a  policy 
payable  to  the  Insnred  at  the  expiration  of 
ten  years  or  at  bis  death  If  earlier,  during 
which  time  annual  premiums  are  to  be  paid. 
la  exempt,  and  does  not  pass  to  his  aaalgnee 
in  bankruptcy  except  aa  to  the  exccia  of  two 
annual  pr^mlnma  over  fllSO  per  year. 

Rhode  Island  Nat.  Bank  v.  Cbaae.  IS  B.  1. 
ST,  12  Atl.  ZS3.  bolda  that  a  policy  payable  to 
the  Inaured  It  living  at  a  spedfled  date,  and 
to  bla  executora.  admlnlstraiora.  or  asalgna  on 
hia  earlier  death,  although  containing  no  guar- 
anty of  any  cash -surrender  value  tiefore  ma- 
turity, paasea  under  a  volnntary  aaalgnment  for 
credltora  before  the  policy  miturea,  of  all  bla 
property  except  snch  aa  la  by  law  exempt  from 
attachment,  as  such  exemption  covers  only  tbe 
stalatory  onea 

Tbe  aame  ease  holds  tbat  the  policy  would 
not  t>e  exempt  under  the  policy  of  the  law, 
within  R.  I.  Pub.   Stat.  cbap.  200.  |  4,  el.  14. 

Tradesmen's  Nat,  Bonk  v.  Creison.  10  Pa. 
Co,  Ct.  BT,  holda  tbat  an  endowment  policy 
payable  to  tbe  Insured  on  a  qtecifled  date  If 
living,  and  to  bla  executora,  administrators,  or 
BBElgns  In  case  of  his  earlier  death,  and  which 
provides  for  a  paid-up  policy  after  two  pay- 
ments have  tieen  ma4e.  Is  subject  to  attach. 
ment  after  such  twn  payments  have  been  made, 
wbere  the  Inaored  has  abaconded,  aa  agalnat 
a  claim  of  tbe  Inaurauce  company  agalnat  the 
Insured  which  was  not  due  when  tbe  atuch. 
mcnt  waa  lasucd. 

And  Reynolds  v.  JEtm  L.  Ins.  Co.  S  App. 
Dtv.  264.  SS  N.  Y.  8upp.  B8B,  holds  that  • 
policy  payable  to  tbe  Insured  If  living  at  a 
apeclfled  ^te.  otherwise  to  his  estate,  la  "prop- 
erty" the  legal  title  at  which  passes  to  a  re- 
ceiver In  supplementary  proceedings  appointed 
before  such  date. 

But  Itodwell  V.  Johnston,  162  Ind.  B25.  B2 
N.  S.  TflS,  holds  tbat  wbere  an  endowment 
policy  payable  to  the  Insured,  bis  heirs,  execu- 
tors, admlLlstrators.  or  assigns  bad  been  trans- 
ferred to  his  wife  In  good  tslth  tor  value  be- 
fore tbe  reodltlon  of  the  Judgment  agalnat  the 


UoBBis  r.  DoDD. 


AH 


Folidea  ot  Uils  kind  ue  alto  wEtbln  tHe 
buikrupt  act  of  IS9S,  |  TO  (G).  Ka  Uernlcb, 
1  Am.  Banki.  Hep.  T13,  ii  to  tbe  contrar;. 
Ttim  case  holds  that  ■  poUe?  i»7>ble  to  the 
tuanred  tweotj  /eara  frooi  date,  or  la  case 
of  Ilia  prior  death  to  hla  wife  If  living,  and, 
U  Dot,  to  tala  executora  oi  admluIurBtors, 
wLIcb  luu  k  cash-aurreDder  valae  of  a  specl- 
Oed  aaioDnt,  and  irhlth  baa  nearlj  aeventeen 
rearm  to  run,  la  not  within  auch  |  TO,  where 
tbe  BuiTcndei  Talne  la  not.  bj  the  termi  of  the 
poller,  pajable  to  tha  Inaured  before  maCnrltj 
wltbont  a  releaae  Ironi  the  wife,  aa  auch  aec- 
Iloa  appllea  only  when  the  poUc;  baa  a  prea- 
ent  TBiaa  of  wMcb  the  bankrupt  can  peraoa- 
all7    nvBll    hlmaelf. 

The  coarl,  however,  refaaed  to  follow  tbla 
declaion  Id  Ra  Boardmao,  103  Fed.  Bep.  TBS, 
wbich  bolda  that  the  truatee  In  bankruptcir  at 
one  bavlng  ■  tontlDC  pollc;  on  hla  Itte  pay- 
able to  hlmaelf  on  a  apeclfled  date  If  llvlog, 
ar   OIL   hla  earlier  de&th  to  hla  motber  If  11' 


>U.  bla 


pa; 


r  aulgna,  cannot  be  required 
llT«r  up  the  pallcT  where  It  has  a  caab-aoi 
det  value  which  tbe  cotnpan;  ts  willing  to 
on  obtaining  the  required  releaaea  from  thi 
aured  aud  tbe  beneflclarj,  although  aucb  value 
la  not   stated  anywhere  In  ttaa  poUc;,  and  al- 
ibougb   the  beneflclarj  refuaea  ' 


e  baa  a 


leaat 


Id  the  policy. 

And  He  Steele,  9S  Fed.  Hep.  T8,  bolda  that 
where  a  policy  Is  payable  to  the  Insured  at  tbe 
end  of  a  apeclded  period  If  living,  but  to  hla 
*lfa  on  bla  earlier  death,  the  aurreoder  value 
Is  payable  to  tbe  huattand,  and  tbe  policy  paaaea 
to  hla  truatee  In  tianlcruptey  unleaa  tbe  aur- 
render   value  la  paid,  aa  provided  for  In   |   TO 

And  In  He  DIaek.  100  Fed.  Rep.  TTO,  Revere 
Ids  2  Nal.  Bsnkr.  Neva.  354.  an  endowment 
policy  was  made  payable  to  the  Insured  1(  IlT- 
Idk  at  ibe  end  of  tbe  lerm.  otherwlae  to  his 
wife  If  living,  and  If  not  to  bis  eiecutora.  ad- 
minlatratora,  or  asalgns,  and  tbe  Insured,  after 
paying  a  few  premiums,  ceased  to  do  so  and 
tbe  wife  thereafter  paid  Chem.  The  inaared 
became  bankrupt,  and  tbe  court  held  that  hla 
wife  had  a  cootlngeot  legal  Intereat  In  the  pol- 
icy antborlBlng  her  to  continue  payment  of  tbe 
premlDms,  and  that  on  a  surrecder  of  the  pol- 
icy she  would  have  s  lien  on  the  iDteresl  of  her 
buaband  for  the  prnportloo  which  ber  Intereat 
bore  to  tbe  entire  surrender  value,  and  that 
■be  would  also  be  entitled  to  her  own  propor- 
tion of'the  surrender  value,  aod  that  Che  hua- 
hand'a  truatee  In  bankruptcy  would  be  entitled 
to  the  remainder.  And  that,  upon  the  wife's 
refusal  to  aurreoder  the  policy,  tbe  banlirupt 
could  be  compelled  to  aaaign  bla  lotereat  to 
the  trustee  as  of  the  date  of  the  adjudication. 
and  thai  the  amoonC  so  asalgoed  should  be 
made  payable  out  of  tha  proceeds  of  the  pol- 
icy on   Its   maturity  or  whenever  sooner   paid. 

And  Re  Grabs.  1  Am.  Bankr.  Rep.  *&&.  bolda 
that  a  teii-payment  endowment  policy  payable 
to  the  Inaured  If  living  at  IW  maturity,  other- 
wise to  bis  wife,  leaving  a  apeclfled  reserve 
value  wblch  la  proximately  tbe  caab- surrender 
vaine,  la  within  |  TO  (S).  If  tbe  title  sliii  re- 
malna  In  him  at  the  time  a  voluntary  petition 
In  bankruptcy  la  Cied  by  bim  after  all  tbe  pre- 
miums are  paid  but  before  the  maturity  of  tbe 
policy. 

Tbia  case  also  holds  that  l(  the  policy  had 
£0  L.  R.  A. 


baen  fraudulently  transferred  by  tbe  bankrnpt 
to  hla  wife  wlthlQ  the  period  of  the  atalute 
of  llnritstlona,  though  more  than  four  months 
before  tbe  flllng  of  the  petition,  tbe  trustee  In 
ttankruptcy  would  have  n  nght  to  have  the 
transfer  set  aside,  and  the  policy  would  form 
part  of  the  aaseta,  aa  |  STe,  making  fraudu- 
lent conveyanoea  within  four  moutha  of  tbe 
filing  of  the  petition  absolutely  void,  does  not 
prevent  an  action  to  have  an  earlier  transfer 
declared  void.  The  trustee,  however,  la  not 
entitled  to  tbe  possession  of  tbe  policy  uotli 
auch  an  action  baa  been  Drought  and  deter- 
mined  In  hla   favor. 

Re  Adams,  104  Fed.  Bep.  72.  however,  holds 
that  a  diucbarge  in  baoKruptcy  will  not  be 
refused  on  tbe  ground  ot  fraudulent  concesl- 
menC  because  of  the  omiaalon  from  the  sched- 
ule of  the  bankrupt,  who  was  a  man  of  ad- 
vanced years,  ot  insurance  policies  payable  to 
tilm  In  Ave  yesrs  if  living,  and,  in  case  ot  bia 
dpath.  to  hla  daughtera,  and  pledged  for  a  debt 
exceeding  their  surrender  value,  as  tbe,  intereat 
of  tbe  bankrupt  In  tbcm,  It  any,  Is  so  vague, 
IndeDnlte,  and  uncertain. 

In  Alklns  V.  li^iiulIBble  Life  Assur.  Soc.  132 
Msas.  3SS,  the  court  atates,  by  way  of  srgu- 
meat,  that  where  a  paid-up  policy  is  made  pay- 
~     the  Insured  on  a  apeclBed  date  if  llv- 


a  bis 


'Ife  baa  a  distinct  Intereat  In  tbe  policy,  and 
in  Ita  cash- aurreoder  value,  which  does  not 
pass  to  the  huattand'a  asslgbees  In  bankruptcy 
on  his  becoming  bsokrupt  before  such  dale, 

Brlgbam  v.  Home  L,  Ins.  Co.  131  Uaia.  319. 
holds  that  an  assignee  In  bankruptcy  la  enti- 
tled to  tbe  ijMBBeislou,  tor  the  purpose  of  col- 
tectlng  when  due,  ot  an  endowment  policy  paj- 
able  to  the  Insured  ali  years  after  date  if  liv- 
ing, othernlso  to  bis  children,  on  which  two 
premiums  have  been  paid,  and  that  he  may 
maintain  im  action  la  equity  to  recover  the 
aame  from  the  company  where  tbe  bankrupt 
has  attempted  to  surrender  tbe  same  to  It. 

And  Bassett  v.  Parsons.  140  Maaa.  160.  3 
X.  E.  IJ4T,  holds  that  where  a  special  attach- 
ment was  issued  Just  after  the  maturity  of  an 
Inaurance  policy  on  ihe  life  of  tbe  debtor  for 
tbe  benefit  of  his  children,  with  a  provision 
that  If  he  survived  until  the  maturity  of  tbe 
policy  the  sum  Insured  should  ba  paid  to  him, 
the  Insured  having  gone  into  Inaolvency  before 
■the  trustee  process  waa  served  upon  tbe  in- 
aurance company  but  after  the  commencement 
of  the  action,  and  tbe  aasigaee  In  inaolvency 
puts  In  a  claim,  the  company  la  properly  dis- 
charged, as  the  right  of  the  Insured  to  have 
tbe  money  paid  to  him  la  "property"  within 
Mau.  Fub.  »tat.  chap.  167,  1  46.  from  the 
moment  the  contract  Is  nwde,  and  that  all  the 
rights  of  the  insured  therein  paaaed  lo  auch 
assignee.  The  court  In  this  case  did  not  con- 
sider tbe  question  whether  tbe  children  bad  any 
Interest  la  tbe  loaurance  money,  aa  aucb  quea- 
tlob  was  not  Involved. 


3.  PoUcg  pi^/abit  t 


unr«  a 


■ulurltp. 


A  tontine  poUcy  dependent  on  the  Inaured 
■urvivlng  a  Bpeclhed  date  wsa  entered  Into  by 
him  on  behalf  of  his  wife,  tbe  sum  insured  be- 
ing payable  to  her  It  she  waa  ilTlag,  If  not  10 
hiB  children.  If  any.  and  if  none,  to  bla  execu- 
tors, n'ltb  tour  options  in  tbe  wife,  one  of 
which  ues  to  take  the  cash  value  at  tbe  ex- 
piration of  the  lontlDe  period.  Before  aueb 
expiration  the  assured  Hied  a  liquidation  pe^ 
tltlon  and  oli]alDed  hla  diacharge.  At  tbe  end 
of  tbe  period  tbe  wife  excrrlaed  ber  option  to 
take  the  cash,  and  received  It.  The  court  held 
that  at  the  commeuccmeut  of  the  froceedlngs, 
and  at  the  time  of  the  diacharge,   there  waa 


OBuKtiiA  BcPBEMB  Court. 


A  polIcT  [lajiible  to  the  vlCe  of  tbe  Imured, 
In  nhlch  she  Ji  B  contracting  party.  Is  wltliiD 
I  TO  (5)  ol  the  bankrupt  ael  of  1898,  on  the 
wJCe'a  becoming  Lianki-upC. 

Thus,  He  Steele.  98  Fed.  Rep.  78,  holds  that 
1  poller  parable  to  the  wife  of  the  Insured, 
who  by  liB  terms  Is  require!  lo  pay  the  pre- 
miums, and  who  Is  entitled  to  the  caah-aurren- 
dec  value  It  the  policy  la  termloated,  ajid  who 
has  the  right  to  terminate  tbe  policy  oy  recelt- 
log  such  i-aah-surrender  value,  forms  part  of 
ber  eslate  In  bankruptcy  to  which  ths  trustse 
Is  entitled,  unless  the  surreader  value  la  paid 
or  secured  as  provided  In  such  section. 

But  where  the  beneficiary  Is  not  tbe  party 
contracting  with  the  company,  and  ths  sur- 
render value  would  Dot  be  payable  to  blm  or 
his  estate,  the  policy  does  not  paaa  Co  hla  trua- 
tee  In  bankruptcy,  Bt  McDonnell,  101  Fed, 
Kep.    2?e. 

Broaaord  v.  Maasouln  (Can.  Sup.  Ct,)  as  di- 
gested m  4  IDB.  L.  J.  3SS.  holds  that  B  public 
trader  wlio  elTects  an  Infumnce  on  her  bus- 
baad'a  lite  will  not  be  compelled  to  deliver  tbe 
policy  to  ber  aaalgnee  la  bankruptcy  as  part 
ol  ber  estate,  as  the  statute  of  29  Vict.  chap. 
IT,  provides  that  such  a  policy  cannot  be  aub- 
Jected  by  either  her  own  or  her  busbaod'a  cred- 
Itora. 

Troy  V.  Sareent,  132  Masa.  408,  holds  that 
a  policy  on  one's  lite  (or  the  benefit  ot  bis  wife 
may  be  reached  during  tbe  hueband'a  lifetime 
by  a  creditor  ot  the  wife  by  a  bill  In  equity, 
under  Masa.  Gen.  Slat.  chap.  113,  1  2,  cl.  11,  as 
chap.  1>8,  I  <J2,  provldea  that  such  policies  Inure 
to  the  aeparate  use  and  benellt  of  the  wife  and 
children  of  Ibe  Insured,  and  the  cblldren  ate 
not  neceatarj  part  lea  to  auch  an  action,  as 
tbey  have  no  Interest  until  her  death,  and  then 
only  Id  what  was  not  required  for  the  pay- 
ment ot  debt a 

Conyne  v.  Jonea,  Gl  111.  App.  IT.  bolds  that 
where  a  certlflcate  Id  a  beneQciar?  society  Is 
Id  favor  t>f  tbe  member's  wife,  and  the  mem- . 
ber  enters  Into  a  contract  and  pays  the  aa- 
■esKmenta,  he  hag  an  absolute  right  to  change 
tbe  beneficiary  at  any  time  with  the  consent 
ot  the  company,  so  that  an  assignment  by  her 
canuot  be  regarded  Ba  fraudulent  to  her  cred- 
itors or  ground  tor  an  attacbment  against  her, 
Althougb  tbe  opinion  In  this  case  doeB  not  In- 
dicate that  the  creditor  sought  to  attach  tbe 
Insurance  policy,  the  argument  would  seem  to 
Indicate  that  sueb  an  effort  was  made. 

And  Leonard  T,  Clinton,  26  Hun.  280,  holds 
that  a  policy  taken  out  on  one's  life  In  favor 
ot  hla  wife  and  children,  under  N.  ¥.  Lass 
1S40,  cbap,  SO,  as  amended  by  N.  Y.  Laws  18T0, 
chap.  2TT,  Is  not  subject  to  the  claims  of  cred- 
itors ot  the  wife,  and  that  tbey  can  reach  no 
part  of  auch  policy. 
60  L.  R.  A. 


Re  Murrln.  2  IN11.  120,  Fed.  Cai  Na  0.905, 
tub  nnm.  Re  Owen,  8  Nat.  Bankr.  Reg.  S,  I'ed. 

Cas.  No.  10,627,  holds  that  where  a  wife  takes. 
out  a  policy  on  her  lite  payable  to  ber  husband 
on  her  death,  and  be  Is  sdjudlcated  a  bank- 
rupt within  a  year  tbeieatter,  and  tbe  wife 
continues  to  pay  the  premiums  for  two  years 
and  then  dies,  the  aaalgnee  In  bankruptcy  baa 
no  right  to  tbe  proceed*  of  the  policy,  but  tbi>y 
go  to  the  buAMnd  Individually,  as  be  bad  nc 
the  time  of  his  t)Bnkruptcy  no  Interest  In  tbe 
policies  which  would  pass  to   tbe  assignee. 

In  Friedlander  v.  Uaboney,  31  Iowa,  311. 
it  was  held  that,  whether  or  not  a  policy  of 
Insurance  In  favor  ot  the  wife  ot  the  Inaured 
IH  exempt  In  Iowa  from  tbe  payment  ot  her 
debts  during  her  husband's  lifetime,  a  stock  of 
goods  owned  by  her  In  satisfaction  of  tbe  mort- 
gage on  which  the  policy  was  aaalgned  by  her 

McEIroy  v.  John  Hancock  Hot,  L.  Ina  Co.  6S 
Md.  IHT.  41  Atl.  112,  holds  that  where  an  lu- 
solvent  bolds  the  legal  title  to  an  Inaurance  pol- 
icy on  the  life  ot  anotber,  and  also  an  undi- 
vided interest  aa  a  legatee  ot  tbe  assignee,  and 
a  further  Interest  tor  premiums  paid  by  him 
under  an  agreement  with  the  other  beneQcls  rlea. 
bolb  the  legal  title  and  tbe  benefldal  Intereat 
pass  to  bis  trustee  In  Insolvency  so  aa  to  en- 
title tbe  trustee  to  sus  on  tbe  policy  after  tb» 
death  of  the  Insured. 


IV.  Bummary. 

Id  conclusion,  ordinary  lite  policies  payable- 
to  tbe  Insured  or  bin  estate  or  legal  repretea. 
tatlves,  and  endowment  policies  payable  to  blot 
at  maturity,  and  either  to  bis  estate  or  to  bl> 
wite  or  other  relatives  on  his  earlier  dentb. 
are  within  tbe  bankrupt  act  ot  1898,  I  TO  (St. 
providing  that  the  trustee  In  bankruptcy  sbail 
be  entitled  to  a  policy  on  the  lite  of  the  in- 
sured payable  to  himself,  his  estate,  or  legnl 
representatlvea  It  It  has  a  cash -surrender  value, 
unless  such  valne  Is  paid  to  blm, 

A  policy  pay»J)l'>  to  the  wife  of  the  Inaureii 
does  not  pass  to  hla  tmatee  In  bankruptcy  :  but 
It  does  pass  to  her  tmatee.  If  she  was  a  parly 
to  tbe  contract  and  tbe  policy  baa  a  casb-aui- 
render  value,  unleas  sucb  value  Is  paid  to  the 


of  the  policy  It  IB 

that  notice  of  tbe  assignment  eball  tx? 
take  the  policy  ont  of  the  order  and 
diaposLiion  of  tbe  assignor  on  hla  becoming 
bankrupt  or  Insolvent  It  the  policy  Is  frandu- 
lenlly  asBlgned  It  may  be  reached  and  sub- 
jected by  creditors  to  payment  of  their  debts 
In  a  proper  proceeding. 

The  caah-surrender  value  of  a  policy  Is  ordi- 
narily tbe  Interest  which  can  be  subjcrted  to 
the  payment  ot  debts,  though  In  some  caaes  tbe 
entire  policy  bus  been  beld  to  pass,  and  In 
others  the  bailance  remaining  after  allowing  lor 
premiums  paid  by  the  asalgnees  or  other  per- 
Bonii  than  the  bankrupt  or  Insolvent,  or  pre- 
miums paid  by  him  attec  the  bankruptcy  or  In- 
solvency occur*.  J-  II.  Q. 


db.Google 
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UNJTED  STATES  ClRCmT    COURT  OP  APPEALS,  SIXTH  CIKCUIT. 


CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY,  S.  M. 
KeitOD,  Receiver,  Appt., 


(101  Fed.  Bep.  62S.) 

1.     The    flllBK    of    anended    petitlana, 

eTcn  at  or  near  the  QdbI  bearlns  o(  the  caae, 
li  eoClrel;  withtn  tbe  disrretlon  of  the  trial 
court,  and  Dot  reTlewable  on  appeal. 

L  -  Refnmal  of  m  rebearlns  Ifl  Dot  rerlew- 
able  oa  appeal. 

S.  ReatatlBV  tbe  elvevBiBlBmeeB  of  an 
InjBry  aa  tbe  eTldeoce  derdopi  them  !■  not 
Tlthln  tbe  rale  that  in  case  ot  an  amended 
petition  aettlng  up  an  entirely  Den  and  dis- 
tinct cauee  of  action  the  itstnte  ot  lltulta- 
IloUB  vlll  not  ceBM  to  ran  until  it  li  llled. 

4.  A  Bcncrkl  rttra  mkitcr  of  ■>  rkllroKd 
li  a.  fellow  eervant  ot  a  rard  toreinan.  within 
the  rule  that  tbe  mosler  Is  not  liable  to  one 
for  the  oeKllKCDce  of  tbe  other. 

5.  A  rBllFOKd  eomiiaBy  whicli  anbBtl- 
tntes  m  ao..called  f'autoiaatle"  sivltGli 
For  tboee  In  ordinary  uae,  which  la  not  In- 
tended to  operate  Itaelf  eioept  In  caeei  ol 
emergency,  and.  If  not  properly  operated, 
ma  J,  under  eertnln  cIrcumetHncca.  be  verj 
datlgeroua,  mult  Inatruct  employeeg,  or  pro- 
mulcate  rulea  aa  to  Ita  oDeration. 

(May    8,    leOO.) 

iPPEAL  by  defendant  from  *  judgment 
of  the  Circuit  Court  of  the  United 
States  for  the  Diatrict  of  Kentucky  in.  favor 
of  pUiDtilf  in  an  action  brought  to  recover 
damages  for  tbe  alleged  n^ligent  killing  of 
plaintiff's  intestate,     Affirmed. 

Before  Lurlon  and   Dag,  Circuit  Judges, 
and  £ratu.  District  Judge. 

StaUment  bj  EmuM,  DietTJct  Judge: 

Samuel  Tbomaa,  as  complainant,  i 
tuted  a,  suit  in  equity  in  the  court  below, 
having  for  its  chief  purpoee  the  foreclosure 
of  a  mortgage  on  the  Cincinoati,  New  Or- 
leans, &  Texae  Pacific  Railway.  Pending  the 
litigation,  tbe  appellant  S.  M.  Felton  was 
appointed  the  receiver  of  tbe  court  in 
cause,  and  was  charged  with  the  duty  of 
tinuing  the  operations  of  tbe  railroad.  An 
order  was  entered  requiring  all  persona  hav- 
ing claims  against  the  receiver  to  file  them 
with  tbe  master,  Richard  P.  Ernst,  Esq. 
stead  of  formally  suing  upon  tiiem,  and  he 
was  directed  to  report  thereon.  In  pursu- 
a  of  this  requirement  the  appellee,  whose 
Eita4£  husband  was  killed  while  in  the 
service  of  the  receiver,  filed  a  petition  before 
the  master,  setting  up  her  claim  to  damages, 
and  no  objection  was  made  to  this  form  of 
[froceeding.     The  petition  was  several  times 

SoTE. — On  the  qaestlOD  ot  tbe  duty  c 
nufler  to  Instruct  and  warn  bis  aetvantB  at 
tbe  perils  ot  tbe  employment,  see  nota 
James  v.  Rapldea  Lumber  Co.  (La.)   44  L. 


amended  during  the  progress  of  the  hear- 
ings, and  again  with  leave  of  the  court  at 
the  trial.  The  material  facte  of  the  case, 
as  we  find  them  from  the  record,  are  that  the 
petitioner's  intestate,  Fletcher  B.  Gray,  was 
.  yard  foreman  in  the  service  of  the  receiv- 
T,  in  the  extensive  yards  of  the  railway  com- 

Sany  at  Somerset,  Kentucky,  on  Sunday, 
larch  26,  1803 ;  that  two  or  three  days  be- 
fore that  date  the  receiver  for  the  first  time 
had  placed  in  the  track  of  the  railroad  in 
the  yards  at  that  point  what  is  called  an 
■'automatic  switch,"  in  substitution  for  one 
of  a  ditferent  sort,  but  had  made  no  rules 
govern  its  use,  nor  had  the  recover  given 
y  notice  of  its  dangerous  character  under 
certain  probable  conditions,  nor  any  other 
instructions  upon  the  subject,  and  it  is  not 
shown  that  Gray  knew  anything  which  was 
not  apparent  of  the  nature  of  the  new  ap- 
pliance further  than  that  one  Fred.  Cook, 
the  general  yard  master,' had  informed  the 
employees  that  the  switch  worked  automat- 
-lly;  that  in  fact,  however,  the  switch  was 
C  intended  by  the  receiver  to  be  left  to 
work  itself  automatically,  but  it  was  in- 
tended that  it  should  always  be  set  by 
band;  that  it  was  in  eome  sense  a  switidi'for 
emergencies,  though  our  view  of  the  precise 
character  of  the  switch  will  ba  stated  further 
along;  that  the  said  Cook  was  general  yard 
master  and  in  complete  control  of  the  yards; 
that  upon  tbe  date  named  he  got  upon  an  en- 
gine, attached  to  the  front  of  which  were 
two  caboose  cars,  and  to  the  rear  another  ca 
boose,  which  was  many  tons  lighter  than  the 
engine;  that  the  train  thus  made  up  was 
moved  backward,  the  engine  being  reversed 
thus  throning  the  single  caboose  in  front  of 
the  train  as  it  was  moved  rapidly  south 
along  the  main  track  througb  the  yards: 
that  the  engine,  in  the  temporary  absence  of 
the  regular  engineer,  was  operated  by  Cook, 
who,  however,  was  not  an  experienced  engi- 
neer; that  Gray  was  on  the  front  caboose  of 
the  moving  train ;  that  the  switch  was  open  : 
that  Gray's  attention  was  called  to  this  fact 
as  the  train  approached  it,  but  he  said  it  was 
all  right,  a  remark  probably  made  because 
he  relied  upon  what  Cook,  the  general  yard 
master,  had  told  the  employees,  to  the  effect 
that  the  switch  worked  automatically;  that 
the  train,  moving  at  the  rate  of  18  or  20 
miles  an  hour,  went  upon  the  switch;  that  it 
was  not  thrown  by  the  caboose  in  front,  but 
that  the  latter  mounted  the  rail,  and  went 
off  the  track  upon  the  right  side,  while  the 
force  and  weight  of  the  engine  following 
threw  the  switch  as  it  went  through  it,  there- 
by keeping  the  engine  and  the  other  caboose 
cars  upon  the  track  until  the  engine  was 
thrown  off  to  the  left  by  the  front  cabooac 
in  consequence  of  its  derailment;  that  there 
was  at  the  time  a  box  car  standing  on  an- 
other and  parallel  track,  and  the  caboose  up- 
on which  Gray  was  riding  when  it  was  de- 
railed cajne  in  collision  with  the  box  car, 
whereby  he  was  mortally  wounded,  and  soon 
afterwards  died.    It  is  also  claimed  that  the 
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plates  upon  which  the  snitch  was  to  move, 
in  being  opened  and  closed,  were  not  oiled, 
but  were  impeded  b}*  the  presence  of  loose 
cinders  or  slag,  vhicb  prevented  the  prompt 
closing  of  the  switch.  It  is  shown  that  this 
character  of  switch  had  been  in  use  upon 
other  railroads  for  many  years;  tJiat  the 
one  in  use  here  was  well  constructed  and  of 
good  quality,  and  that  it  bad  been  carefully 
selected,  and  was  up  to  the  standard  of  such 
(tppliances.  It  also  appears  that  the  rail- 
road track  was  in  good  condition  at  the 
time.  Upon  these  facts  the  master  reported 
that  the  receiver  should  pay  the  administra- 
trix of  Gray  the  sum  of  SB,000  as  damages, 
the  circuit  court  approved  this  action  of  the 
master,  judgment  was  entered  accordingly, 
and,  a  petition  for  rehearing  having  been  de- 
nied, the  caae  comes  here  upon  appeal  from 
that  judgment. 

Meters,  ^arsion,  Colston,  OoldamlU, 
A  Hoadly   and   Spotnrood  D.   Bowora, 

for  appellant: 

There  was  a  well- known  and  well- un- 
derstood regulation  prohibiting  running 
through  switches. 

The  rule  governing  switches  generally  was 
understood  by  employees  as  applying  to  these 
automatic  switches  also. 

The  receiver  was  not  bound  to  assume  that , 
any  employee  would  treat  this  particular 
switch  as  an  exception  to  the  rule. 

Thereceiver  was  not  bound  to  assume  that, 
becSiUse  ths  switch  would  work  automatical- 
ly, it  would  be  used  automatically  without 
instructions  so  to  use  it.  On  tlie  contrary, 
the  receiver  had  the  right  to  assume  that 
this  switch  would  not  bo  used  automatically 
by  eniployeee  unless  they  were  told  so  to  use 
It. 

Wolsey  V.  Lake  ahore  d  II.  B.  R.  Co.  33 
Ohio  St  227. 

The  duty  of  an  employer  to  instruct  an 
employee  as  to  the  mode  of  using  any  nui' 
chinery  or  any  implement  is  based  upon  the 
proposition  that  to  use  the  implement  or  ma- 
chinery the  wrong  way  is  dangerous  to  the 
servant;  otherwise,  there  is  no  need,  as  be- 
tween master  and  servant,  of  any  regulation 
concerning  iU  use. 

2  Bailey,  Personal  Injuries  Relating  to 
Master  &  Servant,  }  2700;  Shearm.  &  Kedf. 
Neg.  %  202. 

There  was  no  reason  why  the  receiver 
should  have  supposed  that  the  use  of  this 
switch  automatically  involved  danger  to  the 
employees. 

Between  master  and  servant  the  mere  hap- 
pening of  an  accident  is  not  of  itself  even 
prima  fade  proof  ol  negligence. 

Trinity  County  Lumber  Co.  v.  Denham,  85 
Tejt.  50,  19  S.  W.  1012;  Stem  v.  Michigan 
C.  R.  Co.  76  Mich.  591,  43  N.  W.  587  :  Wer- 
hou:lsky  v.  Fort  Wayne  £  E.  B.  Co.  80  Mich. 
230,  48  K.  W.  1097 ;  Toomcy  v.  Eureka  Iron 
tt  Steel  WorkB,  89  Mich.  249,  50  N.  W.  8S0; 
Yarnell  v.  A'ansn*  City,  Ft.  8,  i  Jf.  R.  Co. 
113  Mo.  570,  18  L.  R.  A.  5H9.  21  S.  W.  1; 
Philadelphia  d  R.  B.  Co.  v.  Hughes,  119  Pa. 
301,  13  Atl.  288;  iSelchert  v.  Smith  Brewng 
60  L.  R.  A. 


Co.  1*0  Pa.  448,  21  Atl.  755;  A»k  T.  Verlen- 
den  Bras.  154  Pa.  246,  26  Atl.  374;  Dobbina 
y.  Broum,  119  N.  Y.  188,  23  N.  E.  637;  Sack 
v.  Dolese,  137  III.  128,  27  N.  E.  62;  Knight 
V.  Cooper,  30  W.  Va.  232,  14  S,  E.  999;  Bry 
mer  v.  Southern  P.  Co.  90  Cal.  406,  27  Pac. 
371;  Louiaville  d  ^^'  R.  Co.  v.  Binion,  98 
Ala.  570,  14  So.  619;  De  Von  ».  Pennsyl- 
vania d  N.  Y.  Canal  d  B.  Co.  130  N,  V.  632, 
28  N.  E.  632 ;  Kobinton  v.  Charles  Wright  d 
Co.  94  Mich.  283,  63  N.  W.  038;  Bailey.  Per- 
sonal Injuries  Relating  to  Master  &  Servant, 
i  1697. 

The  use  of  an  appliance  which  experience 
has  shown  to  be  mfe  is  not  n^ligence, 
though  an  accident  results  from  its  use. 

La  Pierre  v.  Chioago  d  O.  T.  R.  Co.  90 
Mich.  212,  58  N.  W.  60;  Burke  v.  Witherbee, 
98  N.  y.  502;  Stringham  v.  Hilton,  111  N. 
Y.  1S8,  1  L.  R.  A.  483,  18  N,  E,  870;  Sjogren 
V.  Ball,  53  Mich.  274,  18  N,  W.  812;  Loftat 
V.  ITnian  Ferry  Co.  84  N.  Y.  455,  38  Am.  Rep. 
533;  CUveland  v.  Aeic  Jersey  B.  B.  Go.  68 
N.  Y.  306;  Dougan  v.  CAamptoin  Trtmsp. 
Co.  56  N.  Y.  I ;  Crocheron  v.  North  Shore 
Stateti  Island  Ferry  Co.  56  N.  Y.  656;  Titus 
V.  Bradford,  B.  d  K.  R.  Co.  136  Pa.  818,  20 
Atl.  517;  itiaaissijipi  liiver  Logging  Co.  v. 
Schneider,  34  U.  S.  App.  743,  74  Fed.  Rep. 
195,  20  C.  C.  A.  390. 

Even  if  there  were  any  dangers  connected 
with  the  use  of  this  switch  automatically. 
they  were  obvious  dangers,  and  as  well 
known  to  Cook  as  to  anybody  else.  The 
whole  modus  operandi  of  the  switch  was  as- 
certainable at  a  glance.  It  was  all  open  to 
observation,  nothing  concealed,  and  nothing 
that  a  cliild  could  not  understand. 

The  servant  of  mature  age  and  of  experi- 
ence is  charged  by  law  with  knowledge  of 
obvious  dangers,  and  of  those  things  that  are 
within  common  observation  and  are  accord- 
ing to  natural  law. 

Mississippi  River  Logging  Co.  v.  Schnei- 
der, 34  U.  S,  App.  743,  74  Fed.  Rep.  197,  20 
C.  C.  A.  390. 

The  court  erred  in  deciding  the  case 
against  the  receiver  on  a  ground  ol  negli- 
gence not  raised  by  the  pleadings,  and  in  al- 
lowing the  intervener  to  file  her  third 
amended  petition  in  order  to  set  out  facts 
consistent  with  its  opinion  and  which  had 
not  been  alleged  in  any  of  her  previous  thre* 
petitions. 

Greer  v.  LouisviUe  <t  N.  K.  Co.  ■  94  Ky. 
109,  21  S.  W.  649;  Louisville  d  W.  R.  Co.  v. 
McQary,  20  Ky.  L.  Rep.  691,  47  S.  W.  440; 
Clyde  v.  Richmond  d  D.  R.  Co.  69  Fed.  Rep. 
394;  Qvlf,  C.  d  B.  F.  R.  Co.  v.  Beali  (Tex. 
Civ.  App.)  43  S.  W,  605;  Werbovlsky  v. 
Fort  Wayne  d  E.  R.  Co.  86  Mich,  236,  48  N. 
W.  1097  ;  Yomeli  v.  Honsoa  City,  Ft.  S.  & 
if.  R.  Go.  113  Mo.  G70,  18  L.  R.  A.  699,  21  S. 
W,  1 ;  McCain  v.  Louiamlle  &  'S.  B.  Co.  13 
Ky.  L.  Rep.  334. 

Cook,  the  yardmaster,  was  a  fellow  serv- 
ant of  Gray,  the  decedent. 

New  England  R.  Co.  v.  Conroy,  176  U.  S. 
323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  85. 

Where  a  master  furnisnes  appliances  such 
as  are  in  general  use  throughout  the  coun- 
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try  in  similar  busiuees,  and  etuptoys  th«m 
in  the  accustomed  manner,  he  is  not  liable 
far  an  injur;  caused  by  such  applianccB,  and 
it  13  not  negligent  for  him  U>  use  such  ap- 
pliances in  Bucb  mannei. 

ilissisiippi  RiEer  Logging  Co.  v.  Schnei- 
der, 34  U.  S.  App.  743,  74  Fed.  Rep.  105,  20 
C.  C.  A.  390;  Titua  v.  Bradford,  B.  d  K.  B. 
Co.  138  Pa.  618,  20  Atl.  517;  fritz  v.  Salt 
iMke  <£  0.  Gas  £  E.  L.  Co.  IB  Utah,  463,  6S 
Pac.  90:  Shadford  v.  Ann  Arbor  Street  B. 
Co.  Ill  Micb.  390,  09  N.  W.  861;  Loauuilte 
<f  X.  It.  Co.  V.  Allen,  78  Ala.  494;  Eekler  v. 
Sehtcenk,  144  Pa.  348,  13  L.  R.  A,  374,  22 
Atl.  filO;  Hagan  v.  Chicago,  D.  <t  0.  Q.  T. 
Junction  R.  Co.  86  Mich.  615,  49  N.  W.  SOS; 
SchroedfT  v.  Michigan  Car  Co.  66  Uicb.  132, 
22  5J.  W.  220. 

It  is  the  nature  of  the  dut;  performed  by 
the  Ecrvant,  and  not  the  rank  of  the  servant 
perfonning  it,  that  determines  tbe  liability 
of  the  master  for  the  art  of  one  scrvaiM,  to- 
irards  another. 

Oitlf,  C.  &  S.  F.  B.  Co.  V.  Schwabbe,  1  T*t. 
Civ.  App.  573,  21  S.  W.  706;  Baltimore  d 
O.  R.  Co.  V.  Baugh,  14B  U.  S.  388,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  614;  Chicago,  U.  &  St. 
P.  R.  Co.  V.  Ko»a,  112  U.  S.  377,  28  L.  ed.  787, 


Sup.  Ct.  Rep.  983;  Central  R.  Co.  r.  Keegan, 
1«0  U.  S.  250,  40  L.  ed.  418,  16  Bup.  Ct.  Rep. 
269 ;  Korthem  P.  R.  Co.  v.  Peterson,  182  U. 
8.  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843; 
Oakeg  V.  Masc,  18S  U.  S.  363,  41  L.  ed.  747, 
17  Sup.  Ct.  Rep.  345;  Ifartin  v.  Atchison, 
T.  d  8.  F.  R.  Co.  166  U.  S.  3B9,  41  L.  ed. 
1051,  17  Sup.  Ct.  Rep.  603;  WortAem  P.  R. 
Co.  V.  Poirier,  167  U.  8.  48,  42  L.  ed.  72,  17 
Sup.  Ct.  Rep.  741;  Alaalca  TreaduscU  Qold 
Mia.  Co.  V.  Wkelan,  188  U.  S.  86,  42  L.  ed. 
390,  IS  Sup.  Ct.  Rep.  40;  McOrath  v.  Texas 
d  P.  R.  Co.  23  U.  S.  App.  86,  60  Fed.  Rep. 
655,  9  C.  C.  A.  133 ;  St.  Louis,  /.  M.  d  S.  R. 
Co.  V.  ScerfAoM,  27  U.  S.  App.  227,  25  L.  R. 
A.  833,  63  Fed.  Rep.  107,  11  C.  C.  A.  58; 
Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Broien,  34 
U.  S.  App.  75B,  73  Fed.  Hep.  970,  20  C.  C.  A. 
147 ;  Batch  v.  Haas,  36  U.  S.  App.  893,  73 
Fed.  Rep.  074,  20  C.  C.  A.  IBl;  New  Eng- 
land B.  Co.  V.  Conroji,  175  U.  8,  323,  44  L. 
ed.  181,  20  Sup.  Ct.  Rep.  85. 

While  the  making  of  amendments  is  un- 
doubtedly a  matter  within  the  sound  discre- 
tion of  the  court,  yet  the  abuse  of  that  dis- 
cretion is  proper  matter  for  appeal. 

Wright  v.  HollingncOTth,  1  Pet.  165,  7  L. 
cd.  96  ;  Gormley  v.  Sunt/on,  138  U.  B.  623,  34 
L.  ed.  1036,  11  Sup.  Ct.  Rep.  453. 
On  petition  for  rehearing. 
The  second  amended  petition,  and  the 
third  amended  petition,  introduced  a  new 
cause  of  action,  and  therefore  one  that  was 
barred  by  the  statute  of  limitations. 

Union  P.  B.  Co.  t,  Wyler,  158  U.  S.  285, 
39  L.  ed.  flS3,  15  Sup.  Ct  Rep.  877 ;  1  Chitty, 
PI.  •674;  Gould,  PI.  pp.  423,  424;  Henries 
V.  Stiert.  8  N.  J.  L.  364;  State  v.  (himsley, 
1»  Mo.  171. 

The  cause  of  action  in  this  case  consisted 
of  ta-o  factors:  first,  the  duty  owing  from 
-»  L.  R.  A. 


the  defendant  to  Gray;  second,  the  delirt  of 
the  defendant  constituting  the  violation  of 
that  duty.  In  the  first  petition  the  delict 
of  the  defendant  was  the  negligence  of  Cook, 
Cook's  act  being  made  the  act  of  the  defmd- 
on  the  principle  of  ^ui  faj^i  per  alium 
^ocit  per  se,  while  in  the  last  petition  there 
was  no  negligence  at  al!  on  the  part  of  Cook 
his  act  was  perfectly  innocent,  but  the  delict 
of  the  defendant  was  the  failure  to  perform 
a  personal  duty  by  giving  information  to 
Cook,  and  prescribing  rules. 

Boa  V.  Chicago,  R.  I.  d  P.  R.  Co.  107  Iowa, 
iO,  78  N,  W.  694;  Badgers  v.  Mutual  En- 
dowment AeaeBsmcnt  Asuo.  17  S.  C.  407 ; 
Flatley  v.  Memphisd  C.  B.  Co.  0  Ueisk.  234; 
Httlchinaon  v.  Ainsicorlh,  73  Ca).  455,  15 
Pac.  82;  East  bine  d  B.  River  B.  Co.  v. 
Scott,  76  Tex.  84,  12  S.  W,  995;  Sicard  T. 
Davis,  6  Pet.  124,  8  L.  ed.  342;  Weldoa  y. 
Seal.  L.  R.  19  Q.  B.  Div.  394. 

The  rule  as  to  amendments  in  equity  is  the 
same  as  that  in  law,  »a  far  as  tHe  matter  of 

Buswell,  Limitations,  515;  Dudley  t. 
Price,  10  B.  Mon.  S8. 

Mr.  Edgar  W.  Cist,  with  Hessra.  O.  M. 
Cist  and  Harlan  ClBveland,  (or  appellee; 

The  duties  to  provide  a  safe  system,  adopt 
adequate  rules,  and  warn  employees  of  dan- 
gers ate  primary  duties  of  a  master. 

What  his  representative  orders,  or  does,  or 
leaves  undone  as  to  these  matters,  within  the 
apparent  scope  of  his  delegated  authority, 
are  the  orders,  acts,  and  omissions  of  the 
master  to  the  serrants  of  the  master.  If 
there  is  n^ligence  the  master  is  negligent. 

2  Sbearm.  &  Redf.  Neg.  5tb  ed.  H  203a, 
204;  Bailey,  Personal  Injuries  Relating  to 
Master  &  Servant,  p.  128 ;  Hough  v.  Texas  £ 
P.  B.  Co.  100  U.  S.  213,  26  L.  ed.  012;  {forth- 
ern  P.  B.  Co.  t.  Herbert,  116  U.  S.  642,  29  L. 
ed.  755,  6  Sup.  Ct.  Rep.  5B0;  Union  P.  B.  Co. 
V.  Daniels,  152  U.  S.  684,  sub  nam.  Union  P. 
R.  Co.  V.  Snyder,  38  L.  ed.  597,  14  Sup.  Ct. 
Rep.  756;  Baltimore  d  0.  B.  Co.  v.  Baugh, 
140  U.  S.  3G8,  37  L.  ed.  772,  13  Sup,  Ct.  Rep. 
914;  yorthein  P.  B.  Co.  v.  Peterson,  102  U. 
S.  353,  40  L.  ed.  997,  18  Sup.  Ct.  Rep.  843; 
lAttie  Rock  d  M.  R.  Co.  v.  Moaelcf/,  12  U.  B. 
App  514,  5C  Fed.  Rep.  1012,  6  C.  C.  A.  226; 
Ford  V.  Fitchburg  R.  Co.  110  Maua.  240,  14 
Am.  Rep.  598;  Louisville  d  N.  R.  Co.  v. 
Ward,  18  U.  S.  App.  683,  61  Fed.  Rep.  027, 
10  C.  C.  A.  180;  Pantiar  v.  Tilly  Foster 
Iron  if  in.  Co.  09  N.  Y.  368,  2  N.  E.  24;  Jfonn 
V.  Delatcare  d  H.  Canal  Co.  91  N.  Y.  495; 
Bailey  v.  Rome,  TV.  d  0.  B.  Co.  130  N.  Y. 
302,  34  N.  E.  918;  Pennsylvania  R.  Co.  t.  La 
Bue,  65  U.  S.  App.  20,  81  Fed.  Rep.  143,  27 
C.  p.  A.  363;  Smith  v.  Baker  [1891]  A.  C. 
325. 

It  1b  a  personal  duty  of  a  master  in  a  dan- 
gerous and  complicated  business  to  prescribe 
rules  sufficient  for  its  orderly  and  safe  man- 
agement, and  to  keep  his  servants  informed 
thereof  so  far  as  needful  for  their  guidance. 

Baiiimore  d  0.  R.  Co.  v.  Camp,  31  U.  8. 
App.  213,  65  Fed.  Rep.  952,  13  C.  C.  A.  233; 
Slater  v.  Jeicett,  85  N.  Y.  61,  39  Am.  Rep. 
627;   Sbearm.  t  Redf.  Neg.  Btll  ed.  |  202; 


«0 


Ukited  Statm  Circdit  Codbt  of  Atpbua 


Frost  T,  Oregon  Short  Line  £  U.  IT.  B.  Co. 
69  Fed.  Rep.  936;  Sorman  v.  Wabath  R. 
Co.  22  U.  S.  App.  50e,  02  Fed.  Rep.  727,  10 
C,  C.  A,  617;  Texat  A  P.  R.  Co.  v.  ArcKi- 
boW,  170  U.  S.  666,  42  L.  ed.  1188,  18  Sup. 
Ct  Bep.  777 ;  Bolman  v.  Kempe,  70  Minn. 
422,  73  N.  W.  180;  Maiher  r.  Rillston,  166 
U.  S.391,3&L.  ed.  464,  ISSup.  Ot.Rep.  404; 
WheeUr  t.  Waaon  Mfg.  Co.  136  Mass.  294; 
Lynch  r.  Allyn,  160  Mass.  248,  35  N.  E.  550. 

None  of  these  duties  can  be  so  delegated 
KB  to  relieve  the  master  tor  a  failure  on  the 
p«rt  of  his  subordinates  to  whom  the  duty 
ia  delegated  to  exercise  proper  care  for  their 
discharge. 

Baltimore  d  0.  X.  Co.  t.  Benthome,  43  U. 
S.  App.  113,  73  Fed.  Rep.  634,  19  C.  C.  A. 
623;  Bmith  v.  Hillaide  Coal  d  I.  Co.  186  Pa. 
28,  40  Atl.  287;  Alton  Fainng,  Bldg.  d  Fire 
Brick  Co.  v.  Hudson,  74  111.  App.  ei2;  Gov>- 
en  y.  Buth,  40  U.  S.  App.  349,  76  Fed.  Rep. 
340,  22  C.  Q.  A.  198;  Wabash  Western  R.  Co. 
V.  Brow,  31  U.  8.  App.  182,  05  Fed.  Rep.  Q41, 
13  C.  C.  A.  222. 

Gray  was  led  by  the  receiver  into  danger 
through  the  iustructioos  of  the  receiver's 
agent  acting  within  the  uope  of  his  author- 
ity. 

Ooicen  V.  Bush,  40  U.  8.  App.  349,  76  Fed. 
:Hep.  349,  22  C.  C.  A.  1B8. 

The  amendmenta  setting  up  additional 
grounds  of  n^Ligence  did  not  introduce  any 
new  cause  of  action,  and  the  action  of  the 
court  in  allowing  the  amendments,  as  well 
as  its  action  in  denying  the  petition  for  re- 
hearing, ie  discretionary,  and  not  assignable 
for  error. 

Smith  V.  Missouri  P.  R.  Co.  12  U.  S.  App. 
426,  66  Fed.  Rep.  458,  6  C.  C.  A.  B67 ;  Columb 
V.  Webster  Ufg.Co.60  U.S.  App.  264,  43  L. 
R.  A.  195,  84  Fed.  Rep.  692,  28  C.  C.  A.  225; 
CroM  T.  Evans,  52  U.  S.  App.  720,  86  Fed. 
Rep.  1,  20  C.  C.  A.  623;  Sherman  Oil  £  Cot- 
ton Co.  V.  Stcicart,  17  Tex.  Civ.  App.  58,  42 
8.  W.  241 ;  Orcer  V.  Louisville  d  S.  R.  Co. 
94  Ky.  160,  21  S.  W.  640;  Northern  P.  ft. 
Co.  T.  Craft.  20  U.  S.  App.  687,  69  Fed.  Rep. 
124,  10  C.  C.  A.  175, 

The  action  of  the  trial  court  in  allowing 
or  disallowing  amendments  is  discretionary, 
and  not  reviewable  on  appeal  or  error. 

BulUtt  County  v.  Washer,  130  U.  S.  142, 
32  L.  ed.  SSS,  9  Sup.  Ct.  Hep.  499 ;  Chapman 
T.  Barney,  120  U.  S.  677,  32  L.  ed.  800,  0  Sup, 
Ct.  Rep.  426;  Mandeville  v.  Wilson,  5 
Cranch,  16,  3  L.  ed.  23;  Sheehy  v.  Mande- 
ville, 6  Cranch,  253,  3  L.  ed.  215;  Walden  ex 
dem.  Denn  v.  Craig,  9  Wheat  576,  6  L.  ed. 
164;  Chirac  v.  Reinxcker,  1!  Wheat,  2B0,  6 
L.  ed.  474;  Wright  v.  Hollingsuiorth,  1  Pet. 
165,  7  L.  ed.  96;  Vnited  States  v.  Buford,  3 
Pet.  12,  7  L,  ed.  585;  Murphy  v.  Stewart,  2 
How.  263,  11  L.  ed.  261 ;  fiat  parte  Bradstreet, 
7  Pet.  634,  8  L.  ed.  810;  Oormley  v.  Bunyan, 
138  V.  8.  623,  34  L.  ed.  1086,  11  Sup.  Ct.  Rep. 
453;  Sheffield  d  B.  Coal,  I.  d  ft.  Co.  v.  New- 
man, 41  U.  S.  App.  766,  77  Fed.  R*p.  787,  23 
0.  C.  A.  469;  Nevada  Nickel  Sjfndicate  t. 
National  Nickel  Co.  86  Fed.  Bep.  491. 
AO  L.  R.  A. 


Etaiu,  District  Judge,  after  stating  tlw- 
facts  as  above,  delivered  the  opinion  of  th«- 

Frror  is  assigned  by  appellant  upon  th« 
action  of  the  oourt  below  in  permitting  th» 
flling  of  certain  amended  petitions,  but,  a*- 
these  were  matters  entirely  within  the  sound 
discretion  of  tlie  trial  court,  the  authorities- 
are  uniform  to  the  cSect  that  such  action  i»- 
not  reviewable  upon  appeal.  This  rule  ap- 
plies quite  as  forcefully  to  the  amended  pe- 
tition permitt'^d  to  be  filed  at  or  near  the- 
Anal  hearing  <if  the  case  as  to  the  others. 
Corrections  and  amendments  of  pleadings- 
are  liberally  allowed  in  order  to  subserve  the- 
ends  of  justice,  and  to  secure  a  thorough- 
presentation  o!  the  claim  or  defense,  ho  that. 
its  merits  maj  be  fully  disclosed.  There  was- 
therefore  no  reviewable  error  in  the  action, 
of  the  circuit  lourt  in  this  respect. 

After  the  juilgment  in  the  court  below  th*- 
appellant's  comsel  presented  a  petition  for 
a  rehearing,  which  was  denied,  and  error  is- 
afeo  assigned  upon  that  action  of  the  court. 
We  need  not  di>  more  than  say  that  the  easea. 
all  agree  that  the  action  of  the  trial  court, 
upon  petitions  of  this  character  and  upon 
motions  for  new  trials,  is  not  assignable  for 
error.  They  are  matters  of  discretion  en- 
tirely. It  is  unnecessary  to  cite  authoritiev- 
upon  this  point. 

Nor  do  we  think  that  the  Kentudiy  statute 
of  limitations  bars  the  claim  of  the  petition- 
er. The  claim  arose  when  the  injury  oc- 
curred, on  March  26,  1803.  The  ortginat 
petition  was  filed  September  IB,  1893,  much> 
less  than  the  required  one  year  after  the  in- 
jury. The  second  amended  petition  was  filed 
on  December  20,  1805,  a  former  one  not  ap- 
pearing in  the  record,  and  the  third  was,  hf 
express  leave  of  the  court,  filed  on  April  26, 
1899.  The  last  amendment  was  possibly  de- 
signed rather  to  malie  the  pleadings  conform 
to  the  proof  than  for  any  other  purpose.  li 
may  be,  and  doubtless  is,  true  that,  when  aib 
amended  petition  sets  up  an  entirely  new 
and  distinct  cause  of  action,  time,  under  the- 
statute,  will  not  cease  to  run  until  the  dat* 
of  filing  it.  Cecil  v.  Sowards,  10  Bush,  86  j 
Leatherman  v.  Times  Co.  88  Ky.  282,  3  L.  R. 
A.  324,  11  S.  W.  12.  But  this  rule  by  n» 
means  sppliea  to  a  case  such  as  we  have  be- 
fore us,  in  which  the  original  and  real  cause 
of  action,  namely,  the  negligence  by  whick 
Gray  was  injured,  was  never  departed  from 
nor  abandoned.  The  plaintiff  only  reBtat«d 
the  circumstances  of  the  injury  as  the  inves- 
tigation appeared  to  develop  them;  but  these 
were  the  particulars,  the  details  merely,  of 
the  substantive  daim,  stated  in  general 
terms,  that  the  injury  to  Gray  was  due  to  the- 
inculpating  negligence  of  the  receiver. 

The  action  itaelf,  to  recover  damages  for 
that  negligence  and  its  results,  was  the  prin- 
cipal thing,  whatever  may  have  been  the 
details  incident  thereto,  and  was  commenced 
within  one  year,  and  was  not  barred  by  the- 
statute  of  limitations  by  reason  of  the  sup- 
plying, by  amendment,  of  any  omission,  or 
by  correcting  any  error  in  the  original  state- 
ment of  the  petitioner's  claim  that  her  intce* 
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Uta  iraa  injnied  Irr  the  reeeiver'a  negligence, 
irhetfaer  tlie  detaAs  of  ita  happening  were 
one  way  or  uiother.  For  the  injuries  com- 
plained of  tbe  BUit  was,  without  aay  abjec- 
tion to  it»  form,  instituted  before  the  master 
in  tbe  waj  already  mentioned,  and,  although 
the  meana  and  manner  of  the  infliction  of 
these  injuria  were  variously  Bt«ted,  the  ap- 
pellee, as  we  have  seen,  always  relied  upon 
the  original  claim  that  her  intestate  wa«  in- 
jured by  the  negligence  of  the  receiver.  It 
does  Dot  appear,  therefore,  that  this  aaaign- 
ment  of  error  is  well  taken.  The  action  was 
brought  within  the  year  allowed  by  the  Ken- 
tucky statute.  It  hai  been  prosecuted  con- 
tinuously from  that  time  until  now,  and  the 
gen«ric  cause  of  action  has  always  been  the 

It  was  insisted  in  the  circuit  court,  as  it 
b  here,  that  Cook  was  Dot  a  fellow  servant 
of  Gray,  but  a  vice  principal,  and  that  his 
negligence  in  running  the  train  through  the 
switch  when  it  was  open,  and  bis  failure  to 
•ccuratcly  instruct  the  employees  of  the  re- 
oeiver  as  to  the  limitations  upon  its  use, 
were  not  the  negligent  acta  merely  of  a  fel- 
low servant  in  the  same  employment  with 
tlie  decedent,  but  were  those  of  the  master 
iiini!>elf.  in  whose  employ  as  vice  principal 
it  was  claimed  Cook  in  these  respects  stood. 
H'e  cannot  accept  this  view,  but  agree  with 
Ilic  learned  circuit  judge  in  his  opinion  that 
<'uok  wns  the  fellow  servant  of  Gray,  and 
tijat  no  liability  arose  out  of  what  he  did  at 
tbe  time  of  the  accident  nor  previously  in 
reference  to  the  switch.  This  conclusion 
seems  unavoidable  upon  the  authority  of 
many  cases.  Among  them  we  need  only  cite 
Xorthtm  P.  R.  Co.  v.  Peterson,  182  U.  S. 
346,  40  L.  ed.  094,  16  Sup.  Ct  Rep.  843 ;  Bal- 
timore it  0.  It.  Co.  V.  Baugh,  149  U.  S.  369, 
37  L.  ed.  ns,  13  Sup.  Ct.  Rep.  Q14;  Balti- 
more A  O.  R.  Co.  V.  Camp,  31  U.  S.  App.  23e, 
05  Fed.  Rep.  952,  13  C.  C.  A.  233- 

£n  accepting  a  voluntary  employment,  a 
•errant,  as  is  well  understood,  assumes  all 
the  ordinary  and  obvious  risks  of  such  em- 
ploymmt.  including  those  arising  frora  the 
negligence  of  bis  fellow  servants;  but,  in  the 
view  we  take  of  the  facts  of  this  case,  our 
decision  must  rest  upon  another  phase  of  it. 
As  w«  have  seen,  tbe  form  of  switch,  which 
is  called  automatic,  while  long,  successfully, 
and  safely  used  by  other  roads,  had  been  in 
use  in  the  yards  of  this  railroad,  when  Gray 
was  injured,  only  two  or  three  days,  and  it 
is  not  shown  that  he  personally  had  any  pre- 
vious knowledge  of  the  workings  or  opera- 
tions of  such  a  switch,  particularly  in  bo  far 
as  they  differed  from  the  old  one,  which  it 
had  replaced.  No  instructions  had  been  giv- 
«  by  the  receiver  explaining  the  uses  of  this 
bad  replaced.  No  instructions  had  been  giv- 
en of  the  possible  dangers  of  its  use  under 
certain  altogether  probable  circumstances; 
nor  had  any  regulations  whatever  been  pro- 
mulgated respecting  its  operations,  although 
in  some  important  respects  they  were  very 
different  from  those  of  the  old  one.  True, 
the  switch  cannot  be  regarded  as  dangerous 
per  se,  but  certainly  there  were  conditions 
SOL.  R.  A. 


upon  which  it  might  become  most  dangerous, 
and  these  were  unknown  to  Gray.  They  ex- 
isted, but  he  was  not  notified  of  it.     Though 

possibly  unfortunately  called  an  "automatic 
switch,"  it  was  not  intended  to  do  its  own 
work,  but  was  intended  always  to  be  set  by 
band,  though  its  automatic  feature  was  ex- 
pected to  be  a  useful  safeguard  in  any  time 
of  emergency  due  to  a  negligent  or  accident- 
al omission  to  set  it  by  hand.  In  this  sense, 
and  in  this  sense  only,  it  was  an  euiergency 
switch.  It  is  not  shown  that  Gray  hs^  no- 
tice of  these  facts.  On  the  contrary,  the  little 
information  he  had  about  the  operations  of 
the  awitch  tended  rather  to  show  him  that 
it  was  a  labor-saving  device,  which  was  de- 
signed to  avoid  the  work  of  setting  it  by 
Jiand,  and  leave  it  to  be  operated  upon  by  tbe 
force  of  moving  cars  and  engines  as  they 
came  upon  it,  thus  doing  its  own  work- 
It  is  true  that  the  general  purpose  and 
operations  of  an  ordinary  railroad  switch 
were  perfectly  understood  by  Gray,  and  that 
if  there  had  been  nothing  more  in  thia  case 
than  the  act  of  a  fellow  servant  in  running 
a  train  through  a  switch,  known  and  seen  to 
be  open,  there  would  not  be  the  slightest 
right  to  recover  for  the  injury  inflicted  in 
that  way.  But  here  there  was  a  new  kind 
of  switch,  very  recently  put  in.  The  methods 
of  its  operation,  particularly  wherein  they 
differed  from  those  of  the  former  switch,  had 
not  been  explained  to  Gray,  and  were  not  ob- 
vious. The  name  "automatic"  possibly,  and 
even  probably,  carried  an  idea  which  gave 
weight  to  the  general  yard  master's  state- 
ment to  the  employees  that  the  new  switch 
would  work  itself,  though,  in  fact,  tbe  re- 
ceiver never  intended  that  it  should  be  oper- 
ated in  that  manner.  No  notice  was  given 
that  put  the  employees  generally,  or  Gray 
especially,  in  poescasion  of  the  fact  that  the 
switch,  while  automiitic  in  name,  did  not 
operate,  and  was  not  intended  to  operate,  of 
itself,  nor  otherwise  than  in  such  manner  as 
required  it  always  to  be  set  by  band ;  nor  had 
there  been  made  or  published  any  general 
regulations  upon  the  subject  for  the  guidance 
of  the  servants  who  were  to  use  the  new 
switch.  It  is  by  no  means  certain  that  the 
name  or  description  of  the  new  switch  as 
"automatic"  was  not  so  far  misleading  and 
dangerous  as  to  give  stress  to  the  necessity 
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Upon  the  facts  shown,  we  think  it  is  not 
difficult  to  deduce  from  the  authorities  the 
rules  which  fix  the  duties  of  the  master  in 
cases  like  this,  and  determine  the  tests  of 
his  responsibilities  to  his  servants.  The 
considerations  which  demand  that  the  master 
shall  furnish  for  his  employees  reasonably 
safe  appliances  for  doing  the  work  imposed 
upon  them  necessarily  reach  to  and  include 
the  requirement  that  when  new,  and,  so  far 
as  they  differ  and  as  far  as  the  particular 
work  is  concerned,  unknown  and  untried,  ap- 
pliances are  substituted  for  old  ones,  he  shall 
give  full  and  plain  instructions  to  employees 
as  to  the  parts  of  such  appliances  which  are 
new  in  operation,  in  order  that  a  servant 
may  have  a  fair  opportunity,  before  incur- 
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ring  d&nger,  to    understand    the    difference 
which  might,  if  unknowD,  produce  it.     Thie 

obligation  on  the  master  ig  equally  as  strong 
when  appliances  are  put  in  which  differ  only 
in  some  respects  from  old  ones  for  which 
tiiey  are  substituted  as  it  is  when  there  is 
the  beginning  of  a  work  or  when  appliances 
*re  more  raoically  or  even  entirely  changed. 
And,  indeed,  this  duty  ■  '  ' 
emphasized  when  ienorai 
novelty,  either  of  design 
the  substituted  applianei 
volve  the  most  serious  ( 
ing  the  safety  and  lives  of  the  servants.  The 
obvious  fact  is  that  if  instruction  or  notice 
of  the  exact  situation,  in  respect  to  the  new 
switch  and  its  operations,  had  been  given  in 
this  case,  the  accident  would  not  have  oc- 
curred, at  least  in  the  way  it  did.  This 
illuEtrates  the  extreme  importance  of  the 
duty  of  the  master  in  regard  to  making 
known  the  difference  between  the  workings 
of  the  new  and  the  old  machinery,  especially 
where  that  difference  ia  the  one  which,  if  un- 
known, might  bring  about  dangerous  condi- 
tions or  consequences.  The  servant  in  such 
cases  is  entitled  to  notice  and  information 
upon  these  points,  and  it  ia  the  duty  of  the 
niBst«r  to  give  it.  His  failure  to  do  so  is 
negligence.  In  t^e  case  before  us  there  tvas 
negligence  in  this  respect,  and  we  do  not 
.  doubt  that  it  was  the  proximate  cause  of  the 
injury  to  Gray. 

In  speaking  of  the  general  rule  that  the 
master  is  exempt  from  liability  to  one  serv- 
ant for  Injuries  caused  by  the  negligence  of 
&  fellow  servant  in  the  same  employment, 
and  of  certain  exceptions  thereto,  the  Su- 
preme Court,  in  the  case  of  BotigK  v.  Texas 
it  P.  B.  Co.  100  U.  S.  217,  25  L.  ed.  013, 
said:  One,  and  perhaps  the  most  important, 
of  those  exceptions  arises  from  the  obliga- 
tion of  the  master,  whether  a  natural  person 
or  a  corporate  bod^,  not  to  expose  the  serv- 
ant, when  conducting  the  master's  huaineas, 
to  perils  or  hazards  against  which  he  may 
be  guarded  by  proper  diligence  upon  the  part 
of  the  master.  To  that  end  the  master  is 
bound  to  observe  all  the  care  which  prudence 
and  the  exigencies  of  the  situation  require  in 
providing  the  servant  with  machinery  or 
other  instrumcntAlities  adequately  safe  lor 
use  by  the  latter.  It  is  implied  in  the  con- 
tract between  the  parties  that  the  servant 
risks  the  dangers  which  ordinarily  attend  or 
are  incident  to  the  business  iu  which  be  vol- 
untarily engages  for  c(»npenaation,  among 
which  ia  the  carelessness  of  those,  itt  least, 
in  the  same  work  or  employment,  with  whose 
habits,  conduct,  and  capacity  he  has,  in  the 
course  of  his  duties,  an  opportunity  to  be- 
come acquainted,  and  against  whose  neglect 
or  incompetency  he  may  himself  take  such 
precautions  as  his  incltnaUon  or  judgment 
may  Buf^est.  But  it  is  equally  implied  in 
the  same  contract  that  the  master  shall  sup- 
ply the  physical  means  and  agencies  for  the 
conduct  of  his  business.  It  is  also  implied, 
and  public  policy  requires,  that  in  selecting 
such  means  he  shall  not  be  wanting  in 
proper  care.  Uia  negligence  in  that  regard 
60  Ii.  R.  A. 


is  not  a  hazard  usually  or  neeewarily  at- 
tendant upon  the  business.  Nor  is  it  one 
which  the  servant,  in  legal  contemplation, 
is  presumed  to  risk;  for  the  obvious  reaaoit 
that  the  servant  who  is  to  use  the  instru- 
mentalities provided  by  the  master  has,  ordi- 
narily, no  connection  with  their  purchase  in 
the  first  instance,  or  with  their  preservation 
or  maintenance  in  suitable  condition  after 
they  have  been  supplied  by  the  master." 

In  the  case  of  Mather  v.  Rillaton,  150  U. 
S.  39g,  39  L.  ed.  470,  16  Sup,  Ct.  Rep. '467, 
where  the  circumstances  were  such  as  to 
call  for  strong  and  emphatic  language,  the 
court  said;  "Indeed,  we  think  it  may  be 
laid  down  as  a  legal  principle  that  in  all  oc- 
cupations which  are  attended  with  great  and 
unusual  danger  there  must  be  used  all  ap- 
pliances, readily  attainable,  known  to 
science  for  the  prevention  of  accidents,  and 
that  the  neglect  to  provide  such  readily  at- 
tainable appliances  will  be  regarded  as  proof 
of  culpable  negligence.  If  an  occupation  at- 
tended with  danger  can  be  prosecuted  by 
proper  precautions  without  fatal  results, 
such  precautions  must  be  taken  by  the  pro- 
moters of  the  pursuit  or  emploj'ers  of  latior- 
ers  thereon.  Liability  for  injuries  follow- 
ing a  disregard  of  such  precautious  will 
otherwise  be  incurred,  and  this  fact  should 
not  be  lost  sight  of.  So,  too,  if  persons  en- 
gaged in  dangerous  occupations  are  not  in- 
formed of  the  accompanying  dangers  by  the 
promoters  thereof,  or  by  the  employers  of 
laborers  thereon,  and  such  laborers  remain 
in  ignorance  of  the  dangers  and  suffer  in  con- 
sequence, the  employers  will  also  be  charge- 
able for  the  injuries  sustained.  Both  of 
these  positions  should  be  borne  constantly  in 
mind  by  those  who  engage  laborers  or  agents 
in  dangerous  occupations,  and  by  the  labor- 
ers themselves  as  reminders  of  the  duty 
owing  to  them.  These  two  conditions  of  lia- 
bility of  parties  employing  laborers  in  haz- 
ardous occupations  are  of  the  highest  im- 
portance, and  should  be  in  all  cases  strictly 
enforced.  Further  than  this,  it  is  plain 
from  what  has  already  been  stated  that  the 
plaintiff  knew  nothing  of  the  special  dangpro 
attending  his  work,  or  that  he  was  at  all  in- 
formed by  the  defendants  on  the  subject. 
His  testimony  is  positive  on  this  point,  and 
is  not  contradicted  by  anyone.  With  that 
fact  shown,  there  was  no  ground  for  any 
charge    of    contributory  negligence    on    hia 

While  the  facta  of  that  case  were  quite 
different  from  those  in  the  case  before  us, 
the  general  principles  announced  as  to  the 
duty  of  the  master  may  well  find  application 
here  to  the  ei^tent,  at  least,  that  such  ap- 
plication is  called  for.  It  may  be  that  the 
principles  enforced  there  would  create  a  rule 
of  liability  beyond  that  demanded  in  thia 
case,  and  they  might  eatablish  a  test  of  duty 
for  the  master  much  more  exacting  than  ia 
required  in  the  operations  of  a  railroad 
where  the  dangers  to  experienced  employees 
are  much  less  than  those  shown  under  th« 
facts  in  that  case.  Still  those  principles  do, 
in  their  scope,  unbrace  eases  like  tke  pres- 


IKM). 


Cihcikhjlti,  N,  O.  &  T.  P.  R.  Co.  v.  OiiiT. 


S3 


tnt,  ivhera  the  master  ao  certainly  failed 
in  the  diicharge  of  hia  duty  in  tbe  respect 
«]  ready  indicated. 

In  Uie  case  o!  Nortliern  P.  R.  Co.  v.  Eer- 
bert,  11(1  U.  S.,  at  page  648,  29  L.  ed.  at  page 
738,  6  Sup.  Ct.  Kep.  SOS,  in  speaking  of  the 
correlative  duties  and  rights  of  master  and 
wTvant  ID  regurd  to  macbloery,  appliance^, 
ttc,  the  Supreme  Court  in  one  sentence 
epitomizes  a  phase  of  the  subject  in  this  lan- 
guage: "His  [the  servant's]  contract  im- 
plies tbat  in  regard  to  these  matters  his  em- 
ployer will  make  adequate  provision  that  do 
danger  shall  ensue  t«  him."  Doubtless  the 
dangers  alluded  to  were  unnecessary  or  un- 
known dangers,  but  this  statement  from  the 
court's  opinion  gives  a  clear  idea  of  the  mas- 
ter's duty  in  the  case  before  us.  The  master 
ihould  have  taken  adequate  measures  to 
make  known  the  dangers  which  persons 
ignorant  of  the  workings  of  the  new  switch 
might  incur  by  its  use. 

Many  other  cases  from  the  Supreme  Court 
mifrht  be  referred  to  illustrative  of  the  gen- 
eral principles  we  are  discussing,  but  we  will 
onlv  name  that  of  Texaa  i  P.  K.  Co.  v.  Archi- 
bald.  170  U.  S.  669,  42  L.  ed.  1188,  IB  Sup. 
Ct.  Kep.  777,  and  that  of  Chicago,  if.  d,  St. 
P.  a.  Co.  V.  Rott,  112  U.  S.  377,  28  L.  ed. 
7B7,  5  Sup.  Ct.  Rep.  184,  where,  on  page  382, 
112  U.  S.,  page  789,  28  L.  ed.,  and  page  166, 
5  Sup.  Ct.  Rep.  the  court,  after  alluding  to 
the  arguments  by  which  the  doctrine  that 
the  servant  assumes  the  known  and  ordi- 
Bsry  risks  of  his  employment  are  supported, 
said:  "But,  however  this  may  be,  it  is  in- 
dispensable to  the  employer's  exemption  from 
liability  to  his  servant  for  the  cbosequencea 
of  risks  thus  incurred  that  he  should  him- 
self be  free  from  negligence.  He  must  fur- 
nish the  servant  the  means  and  appliances 
trhich  the  servant  requires  for  its  elScient 
Bnd  safe  performance,  unless  otherwise  stipu- 
lated; and  if  he  fail  in  that  respect,  and  an 
injury  result,  he  is  as  liable  to  the  servant 
as  he  would  be  to  a  stranger.  In  other 
Kords,  while  claiming  such  exemption,  he 
must  not  himself  be  guilty  of  contributory 
negligence." 

In  1  Shearm.  &  Redf.  N^.  Sth  ed.  |  202, 
the  authors  say:  "A  master  who  employs 
servants  in  a  dangerous  and  complicated 
business  is  personally  bound  to  prescribe 
rules  sufficient  for  its  orderly  and  safe  man- 
ifiement,  and  to  keep  his  servants  informed 
of  these  rules,  so  far  aa  may  be  needful  for 
Uieir  guidance." 

And  they  amplify  the  principles  applica- 
ble to  this  case  in  9  203  in  the  following  lan- 
guage: "It  is  also  the  personal  duty  of 
Uie  master,  so  far  as  he  can,  by  the  ut 
ordinary  care,  to  avoid  exposing  his  servants 
to  extraordinary  risks  which  they  could 
reasonably  anticipate,  although  he  is  not 
bound  to  guarantee  them  against  such  risks, 
nor  to  guard  against  an  accident  which  is  not 
•t  all  likely  to  happen.  The  master  must 
therefore  give  warning  to  his  servants  of  all 

Krils  to  which  they  will  be  exposed,  of  which 
is  or  ought  to  be  aware,  other  than  such 
as  they  should.  In  the  exercise  of  ordinary 
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care,  have  foreseen  as  necessarily  incidental 
to  the  business  in  the  matter  and  ordinary 
course  of  affairs,  though  more  than  this  is 
not  required  of  him.  It  makes  no  difference 
what  is  the  nature  of  the  peculiar  peril,  or 
whether  it  is  or  is  not  beyond  the  master's 
control.  And  it  is  not  enough  for  the  mas- 
ter to  use  care  and  pains  to  give  such  no- 
tice. He  must  see  that  it  is  actually  given. 
If,  therefore,  be  fails  to  give  such  warning, 
in  terms  sufficiently  clear  to  call  the  atten- 
tion of  his  servants  to  a  peril  of  which  he  is 
or  ought  to  be  aware,  he  is  liable  to  them  for 
any  injury  which  they  suffer  thereby  with- 
out contributory  negligence.  Such  notice 
must  be  timely — that  is,  given  in  sufficient 
time  to  enable  the  servant  to  profit  by  it. 
It  is  therefore  the  duty  of  the  master  to  give 
adequate  and  timely  warnings  of  changes  in 
the  situation  involving  new  dangers." 

The  last  proposition  announced  in  the 
paragraph  just  quoted  is  supported  by  sev- 
eral cases,  such  as  Chicago  A  A.  R.  Co.  v. 
Kerr,  148  III.  806,  36  N.  E.  1117;  Donahoe 
V.  Old  Colony  R.  Co.  153  Mass.  358,  20  N.  E. 
868;  Btepheiuon  v.  Ravenscroft,  25  Neb. 
078,  41  K.  W.  062;  Mollie  Gibson  Conaol. 
Win.  d  Mill.  Co.  v.  Sharp,  5  Colo.  App.  321, 
38  Pac.  860.  Elliott,  in  his  work  on  Bail- 
roads  (vol.  3,  II  1288,  1Z72,  1273),  lays 
down  lie  recognised  general  propositions  in 
regard  to  the  duty  of  the  master  to  furnish, 
safe  appliances  and  safe  places  for  the  serv- 
ant to  work  in,  but  we  do  not  deem  it  neces- 
sary to  cite  other  authorities. 

We  conclude  that  while  the  railroad  track 
in  the  yard  at  Somerset,  and  even  the  new 
switch  itself,  were  in  good  physical  condition, 
and  while  it  ia  shown  that  the  reoeiver  used 
at  least  ordinary  care  to  have  them  so,  still 
that  the  existence  of  the  latent  dangers  con- 
nected with  the  operation,  by  ignorant  per- 
sons, of  the  new  forDi  of  switch  just  put,  in, 
must  have  been  known  to  the  receiver,  and 
that  such  information  must  have  been  ac- 
quired by  him,  when  he  was  purchasing  the 
switch  and  preparing  to  put  it  in  use  in  the 
yard.  At  al!  events,  that  he  must  he  charged 
with  having  such  information  we  cannot 
doubt.  If  this  is  true,  it  follows  that  it  was 
his  duty  to  give  notice  of  those  dangers  to 
Gray  by  explanation  in  some  form,  or  by 
rules  or  regulations  brought  to  his  atten- 
tion. There  does  not  seem  to  have  been  any- 
thing of  this  kind  done.  If  notice  in  any 
form  of  the  exact  facta  had  come  to  Gray  be- 
fore he  went  upon  the  train,  his  going  would 
then  have  been  at  his  own  risk,  and  his  not 
signaling  the  engineer  to  stop  the  train 
when  he  saw  that  the  switch  was  open  would 
then  have  been  his  own  folly.  Not  to  have 
endeavored  to  stop  the  train  under  such  cir- 
cumstances, and  if  he  had  known  of  the  dan- 
ger arising  from  the  switch  being  open, 
would  have  been  suicidal;  but  not  to  have 
made  an  effort  to  have  the  engineer  stop,  un- 
der the  actual  facts  as  disclosed  by  the  evi- 
dence, shows  the  utter  ignorance  of  Gray  of 
the  danger  about  which  the  master  should 
have  seen  tbat  he  was  accurately  informed. 

The  general   and   correct   propositions   of 
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Iftw  thftt  an  employer  does  not  insure  the 
safety  of  hit  employee;  that  if  the  Utter 
kuowB  of  rJBlcB,  and  voluntarily  subjects 
himself  to  them,  the  master  is  not  liable  for 
the  injury  tbereby  incurred;  and  that,  gen- 
erally, all  that  is  required  of  the  master  is 
to  provide  reasonably  safe  appliances  for  the 
use  of  his  employees  in  their  worlc,  and  rea- 
sonably safe  places  for  them  to  work  in, — 
are  in  no  wise  questioned.  The  sole  ground 
upon  which  we  rest  our  judgment  upon  this 
case  is  Uiat  there  was  a  latent  and  unappar- 
ent,  but  a  very  certain  and  material,  danger 
to  uninformed  employees,  accustomed  to 
operating  the  other  form  of  switch,  in  the 
use,  without  sufficient  knowledge,  of  tbe  new 
fio-called  "automatic  switch,"  under  the  eir- 
oumstances  of  this  case,  of  which  danger  it 
was  the  duty  of  the  receiver,  who  must  have 
known  of  it,  to  give,  in  some  way,  clear  and 
unmiEtAkable  information  to  his  employees, 
including  Qray.  The  failure  of  the  receiver 
to  do  this  by  regulation,  rule,  notice,  or 
otherwise  was  such  negligence  upon  his  part 
ag  renders  him  liable  for  the  injuries  to 
Gray,  who  was  evidently  subjected  to  a  great 
risk  and  hazard,  the  existence  of  which  he 
did  not  suspect,  but  which  could  have  been 
obviated  very  easily  by  DOtice  to  him  from 
the  better- informed  receiver. 
'  It  results  that  the  judgment  of  tke  Cir- 
euit  Court  mutt  be  affirmed. 

A  petiUon  for  rehearing  having  been 
filed,  the  following  response  was  handed 
down  on  June  II,  IQOO: 

In  an  elaborate  petition  the  court  has  been 
asked  by  the  appellant  to  rehear  this  case, 
mainly  upon  the  ground  that  the  statute  of 
limitations  barred  the  remedy  of  the  appellee. 
In  support  of  this  contention  he  relies  chiefly 
upon  the  opinion  of  the  Supreme  Court  in 
the  case  of  Union  P.  R.  Co.  v.  Wyler,  158  U. 
S.  285,  36  L.  ed.  983,  IE  Sup.  Ct.  Hep,  877. 
This  question  had  already  received  the  care- 
ful consideration  of  the  court,  and  there  is 
nothing  in  the  opinion  referred  to  which 
makes  it  neoesaary  for  us  to  change  our  judg- 
ment. In  that  action  against  the  railway 
company  for  damages,  the  plaintiff  based  his 
claim  upon  the  general  law  of  master  and 
servant  and  his  rights  thereunder.  During 
the  progress  of  the  suit  an  amended  petition 
was  filed,  by  which  a  cause  of  action  was  set 
up  growing  out  of  the  same  facts,  but  based 
upon  the  rights  and  liabilities  created  and 
existing  under  a  statute  of  the  state  of  Kan- 
sas. Tlie  statute  which  supported  the  claim 
made  in  the  amended  petition  had  created 
a  cause  of  action  entirely  different  tiom  the 
one  arising  at  common  law,  set  up  on  the 
original  petition.  The  court,  upon  that 
ground  alone,  held  that  there  was  a  depart- 
ure, and  that  tlie  plea  of  the  statute  of  limi- 
tations would  therefore  prevent  the  relief 
sought  by  the  amended  petition.  To  the  case 
before  us  that  ruling  cannot  apply,  because. 
If  for  no  other  reason,  there  was  do  depart- 
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ure.  The  principle  upon  which  tUs  c«M 
must  turn  is  very  different.  In  Tevat  dt 
F.  U.  Co.  V.  Cox,  145  U.  8.  603,  38  L.  ed. 
829,  12  Sup.  Ct.  Hep.  906,  the  original  pe- 
tition claimed,  as  appears  from  the  record, 
that  the  injury  resulted  "because  of  the  de- 
fective condition  of  the  crosH-ties  and  of  ths 
roadbed,  through  the  negligence  of  the  re- 
ceivera."  In  Uie  amended  petition  it  was 
averred  that  "Cox,  in  coupling  the  cars,  as 
it  was  his  duty  tj>  do,  was  injured  on  ac- 
count of  the  drawhead  and  coupling  pin  not 
being  suitable  for  the  purposes  for  which 
they  were  to  be  used,  he  being  ignorant  there- 
of, and  of  the  defective  condition  of  the 
track."  The  statute  of  limitations  being 
pleaded  to  the  amendment,  the  court  ad- 
judged that  it  did  not  apply.  The  facts  in 
the  case  before  us  do  not  seem  to  differ  in 
any  material  respect  from  those  in  the  Case 
of  Com,  just  referred  to,  so  far  as  our  de- 
cision must  depend  upon  then.  Here,  as  in 
the  Cox  Ca»e,  the  original  petition  specified 
certain  acts  of  n^ligence.  The  amended 
petition  specified  certain  others  which  con- 
tributed to  or  concurred  in  producing  the 
one  injury  complained  of,  namely,  the  death 

The  Kentucky  practice  is  quite  as  instruc- 
tive and  controlling.  In  Qrctr  t.  LouUvilie 
&  S.  R.  Co.  94  Ky.  16B,  21  8.  W.  649,  the 
only  negligence  alleged  in  the  originaJ  peti- 
tion relat^  to  the  act  of  driving  or  operat- 
ing the  train.  An  amended  petition  was 
tendered,  setting  up  as  additional  acta  of 
negligence  that  the  guard  rail  and  coupling 
pin  were  defective.  The  inferior  court  re- 
fused to  permit  the  flling  of  this  amend- 
ment, which  action  of  the  court,  under  the 
Kentucky  practice,  was  reviewable.  The 
court  of  appeals  held  that  it  was  error  to  re- 
fuse permission  to  file  the  amendment,  upon 
the  ip'ound  that  the  proposed  amendment 
was  not  a  departure,  inasmuch  as  the  cause 
of  action  was  not  (dianged,  and  as  the  al- 
leged acts  of  negligence  mi^  all  have  con- 
curred to  cause  the  injury. 

In  Smith  V.  MisgouH  P.  B.  Co.  6  C.  C.  A. 
557,  12  U.  S.  App,  426,  86  Fed,  Rep.  45S,  it 
was  held  by  the  circuit  court  of  appeals  of 
the  eighth  circuit  that  "where,  In  an  aeUon 
against  a  railroad  company  for  causing  the 
death  of  an  employee,  the  original  petition 
proceeds  entirely  on  the  ground  of  the  com- 
pany's negligence  in  employing  an  engineer 
of  known  Incompetence,  an  amendment 
which  allies  that  the  engineer  was  negli- 
gent, and  Uiat  he  and  the  deceased  were  not 
fellow  servants,  does  not  introduce  a  new 
cause  of  action,  but  is  only  an  amplification 
of  the  original  one,  and  is  a  proper  amend- 

The  circuit  court  of  appeals  for  the  fifth 
circuit,  in  Ctom  t.  Bvant,  52  D.  B.  App.  720, 
86  Fed.  Rep.  6,  29  C.  C.  A.  S23,  distioctly 
held  that  the  assigiunent  of  addiUona]  speci- 
ficatious  of  negligence  in  an  amended  pe- 
tition does  net  cre&te  a  new  cause  of  action, 
so  as  to  let  in  the  plea  of  limitation.  Under 
f  134  of  the  Kentiwky  Civil  Code  of  Practice 
amendments  are  moat   liberally   allowed   to 
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promote  the  «udfl  of  justice,  and  we  adhere  i      It  h  not  Deceisar;  to  notioe  Bpecifially  tha 
to    the    view,    iilready    expressed,  QmA    the    other  groundB  upon  which  the  rehearing  is 
■mended  petitions  filed  in  ths  cb«g  wer«  but   asked, 
jiinplificstiont  of  the  one  cause  of  action.        |      The  petition  is  diBmissed, 
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V4.  Am  ■neonstllatlonftl  ftltenpt  to  en- 
force n  prtv«te  cItII  eontrAct  b;  pesal 
leKlBlatlnn  la  not  mad*  b;  an  ordinance  pro- 
Tldlng  tbat  It  sball  be  a  mladeroeaiiDr  for  a 
ItaswDcer  to  give  awaj  or  aell  anr  strnt- 
rallwuj  tnumfer.  ilnce  Us  primarj  objnct  la 
to  iiromala  tbe  conTmlcnca  and  welfare  ot 
the  traiellnE  public. 

X.  Ah  «FillBBBe«  l> tended  to  prercnt  or 

tea  Is  a  l^tltnate  exercise  ot  tbe  power  ei- 
pressty  smnled  b;  Csl.  Civ.  Code.  1  603,  giv- 
ing dtle*  the  rlgbt  to  msks  reasonable  regn- 
U.tloii*  far  tbe  operation 
street  railways. 
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feiiBC  for  K1IT  pel 
Kntho  riled  con  dm 
■Ireet-rBllHav  companr  to  Issue,  deliv- 
er, give,  or  ull  SDy  trHnifer,  transfer  ebeek, 
or  ticket  Issued,  or  purporting  to  be  Issued, 
by  eucb  company  Js  not  UDConstltutlooal  as 
an  unlawful  dsprlvatlon  of  property,  since  It 
Interferes  wllb  no  ilgbts  enjoyed  by  tbe  pas- 
-wnger  under  bla  contract  wltb  tbe  railway 
company,  aa  tbe  transfer  la  given  to  bim  for 
tbe  purpose  of  enabllug  blm  to  contluae  bis 
Joaruef.  and  is  not  transferable  or  Bsalgnable 
to  anotber :  nor  is  It  a  deprivation  of  tbe 
personal  liberty  guaranteed  by  C.  S.  Const. 
14tb  Amend,  i  1,  and  Cal.  Const,  art.  1, 
I  1. 
^  The  ceaerAlltr  of  tke  IsnyiiKve  of 
KB  orfllnanee  malclBS  11  >  penal  of- 
feaac  for  any  person  except  a  duly  autbor- 
Ixed  conductor  or  agent  of  a  street- rail  way 
company  to  lasne,  deliver,  give,  or  sell  any 
transfer,  transfer  cbeck.  or  ticket  Isaned.  or 
purvartlng  to  be  Isaoed,  by  sucb  company, 
doea  not  make  tbe  uidlnance  Invalid  on  the 
ground  that  It  Is  unreasonable  and  oppresa- 
Ive  by  making  every  penou.  however  Inno- 
cent, who  aball  band  a  transfer  to  anyone 
otber  than  tbe  person  authorised  to  receive 
)t  gnllty  of  a  misdemeanor,  alnce  the  courts. 
In  coDstrnlng  the  ordinance,  will  look  to  Its 
essence  and  spirit,  and  will  apply  It  only  to 
acts  Id  tbelr  nature  Illegal  or  trsndtilent. 

iOanutU  wtd  ran  Dyk*,  33.,  Mienl.) 


APPLICATION  lor  a  writ  of  habeas  cor- 
pus to  obtain  the  release  of  petitioner 
fntm  autody  to  which  he  had  been  com- 

Note. — As  to  street-railway  transfers,  see 
-also  Heffron  v.  l>etrolt  City  B.  Co.  (Hlch,)  16 
L.  R.  A.  S46 ;  mne  v.  Bt.  Paul  City  E.  Co. 
<lflDtL)  1<  U  B.  A.  84T ;  Mabiuiey  v.  Detroit 
Street  R.  Co.  (Mich.)  18  L.  B.  A.  S35;  sod 
Oltooke  V.  Cittsena'  Street  B.  Cb.  CTenn.)  W 
1.  B.  A.  414. 
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mitted  for  violation  of  an  ordinance  forbid- 
ding the  disposition  of  street-car  trs.nsfers. 
Pcfittoncr  remanded. 

The  facta  are  stated  in  tbe  opinion. 

Mzaari.  James  O.  Magolre  and  Fr«d- 
eriok  MaeOregor  tor  petitioner. 

IIt.  Peter  F.  DamBe,  for  respondent ; 

The  general  term  "persons,"  used  in  the  or- 
dinance, must  be  construed  reasonablv,  but 
is  not  to  be  extended  to  every  imaginable  in- 
stance, however  remote  from  the  legislativ* 
intent,  which  may  fall  within  the  mere  let- 
ter of  the  ordinance. 

Pmfffli  SUtea  v.  Kwhy,  7  Will.  482.  19  L. 
ed.  278;  fluiledje  v.  Crow^ord,  91  Cal.  633, 
13  L.  R.  A.  701,  2T  Pac.  771);  Brewer  v. 
BloujrAer.  14  Pet  178,  10  L.  ed.  408;  Don- 
nell  v.  mate,  2  Ind.  658 ;  Stati  v.  Clark,  29 
N.  J.  L.  06;  Pijrtev  v.  TVestem  P.  R.  Co.  S8 
Cal.  183,  Ql  Am.  Dec.  023;  Halmei  ».  Ports, 
75  Me.  5Q1;  Sniifk  y.  People,  47  N.  ¥.  330; 
Itussell  V.  Farqvhar,  55  Tex.  359;  Electro- 
Magnelic  Jfiii.  it  Development  Co.  v.  Fan 
Auken,  9  Colo.  204,  11  Pac.  80;  Brotcn  v. 
Thompson,  14  Bugh,  G38,  29  Am.  Rep,  416; 
Com.  V.  Adcock,  8  Gratt.  681 ;  Taylor  v.  Taj/- 
lor.  10  Minn.  120,  Gil.  81;  DoUs  v.  Hiifon, 
48  Ark.  3G8,  3  S.  W.  193. 

It  is  not  necessary  in  ths  complaint  to 
negative  the  "existence"  not  within  the  leg- 
islative intent. 

United  States  v.  Kirbg,  7  Wall.  482,  19  L. 
ed.  278;  People  v.  Weal,  106  N.  Y.  207,  60 
Am.  Rep.  462,  12  N.  E.  810. 

Tbe  purpose  or  intent  on  the  part  of  the 
person  giving  away  a  transfer  ia  not  a  necea- 


People  T.  Wett,  106  N 
452,  12  N.  E.  610;  Poioell  v.  Fenntylva 
127  U.  S.  978,  32  L.  ed.  253,  8  Sup.  Ct  Rep. 
992,  1257;  People  v.  O'Srten,  90  Cal.  177,  31 
Pae.  45. 

There  is  no  incompatibility  between  tho 
character  of  the  same  act  as  a  breach  of  con- 
tract, and  its  character  as  a  crime. 

Be  Debs,  158  U.  8,  506,  39  L.  ed.  1002,  15 
Sup.  Ct.  Rep.  BOO. 

There  is  no  invsaion  by  ordinance  of  right 
of  property,  having  regard  to  the  nature  and 
purpose  of  the  transfer. 

Rilbard  v.  ffeio  York  d  B.  B.  Co.  15  N.  Y. 
406;  People  t.  West,  108  N.  Y.  2BT,  60  Am. 
Rep.  452,  le  N.  E.  610. 

The  control  of  the  subject-inatter  of  trans- 
fers, within  the  linea  of  the  ordinance,  is 
justified  by  police  power.  Analogies  are  af- 
forded by  "scalpers'  cases." 

Burdxck  V.  People.  149  111.  600,  24  L.  R.  A. 
1S2,  36  N.  E.  948 ;  Fry  v.  State,  5.1  Ind.  552, 
30  Am.  Sep.  238;  yaahviUe.  C.  it  St.  L.  It. 
Co.  T.  tfoC'onnell,  82  Fed.  Rep.  65;  State  v. 
Corbet!,  B7  Minn.  34G,  24  L.  R.  A.  498,  4  In- 
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ten.  Com.  lUp.  094,  59  K.  W.  317 ;  Peiuaeola 
A  A.  R.  Co.  V.  Florida,  25  Fla.  310,  3  L.  iX. 
A.  G31,  2  Inters.  Com.  Rep.  52fl;  T^eio  York 
Bd.  of  Trade  £  Tranaportatitm  v.  Penmylva- 
nia  It.  Co.  3  Inters.  Com.  Rep.  433. 

Henahaw,  J.,  deHrered  tbe  opinion  of  the 

The  petitioner  waa  convicted  of  the  viola- 
tion oi  a  penal  ordinance  in  the  city  and 
county  of  San  Francisco.  He  sued  out  this 
writ  of  habeas  corpus,  alleging  that  the  ordi- 
nance under  which  he  was  convicted  and 
sentenced  is  void.  The  ordinance  in  ques- 
tion IB  as  follows : 

Order  No.  2902.  Providing  regulations  in 
tbe  operation  of  street  railroads  and  pio- 
hibiting  the  issuance  or  delivery  of  trana- 
fers  to  passenEers  except  upon  or  within 
the  car  from  which  the  passenger  is  trans- 

The  people  of  the  city  and  county  of  San 
Francisco  do  ordain  as  follows: 

Section  1.  Every  person,  firm,  and  corpor- 
atioD  operating  street  cars  within  the  city 
and  county  of  San  Francisco  that  issue 
transfers  to  paMcnger*  to  euabls  them  to 
transfer  to  otler  cars  operated  by  the  same 
or  different  owner,  shall  issue  and  deliver 
■aid  transfers  upon  or  within  the  car  from 
which  tbe  plHsenger  is  transferred,  and  not 
elsewhere. 

Sec.  2.  Every  person,  firm,  and  corpora- 
tion operatinff  street  cars  within  the  city 
and  county  of  San  Francisco  that  receives 
transfers  as  fare  from  passengers  shall  take 
said  transfers  from  the  passengers  who  re- 
ceived the  same  within  or  upon  the  car  to 
which  the  passengers  are  transferred,  and 
not  elsewhere. 

See.  3.  No  person,  except  a  duly  authorized 
conductor  or  agent  of  a  person,  firm,  or  cor- 
poration operating  a  line  of  street  railroad 
within  the  city  and  county  of  San  Francisco, 
shall  within  said  city  knd  county  issue,  de- 
liver, give  or  sell,  or  offer  to  issue,  deliver, 
give  or  sell,  to  any  other  person  whatsoever, 
any  transfer,  transfer  check,  or  ticket, 
issued  or  purporting  to  be  issued  by  such 
person,  firm,  or  corporation  so  operating 
such  line  of  street  railroad,  for  passage  on 
any  street  railroad  car  or  !ine. 

Sec.  4.  Every  person,  firm,  or  corporation 
violating  the  provisions  of  this  order  shall 
be  deemed  guilty  of  a  misdemeanor,  and  up- 
on conviction  thereof  iihall  be  punished  by  a 
fine  not  exceeding  &ve  hundred  dollars,  ar 
by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both  such  line  and 
imprisonment. 

Lorenzen  was  charged  with  having  given 
■nd  disposed  of  a  transfer  in  violation  of  9 
S  of  the  ordinance. 

Against  the  validity  of  this  ordinance  it 
ti  urged  that  it  violates  the  guaranty  of  per- 
sonal libcrtv  contained  in  the  Constitutions 
of  the  United  States  and  of  the  state  of  Cali- 
fornia {V.  S.  Const,  .\mend.  14,  J  1;  Cat. 
ConsL  art.  1,  3  I)  ;  that  it  is  an  unconstitu- 
tional interference  with  a  right  of  private 
propertv;  that  it  is  arbitrary,  oppressive, 
60  L.  R.  A. 


and  unreasonable;  and  Anally,  that  it  is  an 
illegal  attempt  to  enforce  the  obligations  or 
assumed  obligations  of  private  civil  con- 
tracts by  penal  legislation. 

As  to  Uie  nature  of  the  "transfer,"  it  is 
well  recognized  nnd  admitted  that  the  street 
railroads  of  the  city  and  county  of  San  Fran- 
cisco have  provided  that  passengers  upon 
their  cars  who  have  paid  the  usual  fare  may 
receive  transfers  entitling  them  to  leave  the 
car  at  a  certain  designated  point,  and  there, 
within  a  limited  time,  and  without  further 

Sayment  of  fare,  hut  upon  presentation  and 
elivery  of  the  transfer  check,  pursue  their 
travels  upon  tbe  connecting  line.  It  is.  then, 
a  part  of  the  passenger's  contract  with  the 
company  that  he  may  thus  transfer  to  and 
ride  upon  the  connecting  road.  As  condi- 
tions of  this  privilege,  it  is  further  a  part  uf 
the  contract  that  the  passenger  shall  board 
the  cars  of  the  connecting  line  at  a  desig- 
nated point,  and  within  a  time  limit  after 
tbe  issuance  to  him  of  the  transfer  indicated 
by  a  punch  mark  upon  its  face,  and  that  the 
transfer  shall  not  he  transferable  or  assign- 
able to  another,  but,  if  used  at  nil.  shall  be 
used  by  the  person  to  whom  it  is  issued. 
The  paper  slip  or  ticket  designated  a  "trans- 
fer," when  in  the  hands  of  the  passenger, 
thus  serves  a  twofold  purpose:  First,  to 
the  pansenger,  as  an  evidence  of  bis  contract 
by  which  he  is  entitled  to  continue  his  jour- 
ney upon  the  connecting  road ;  and.  second, 
to  the  company,  as  a  means  of  identification 
afforded  to  its  conductors  and  servants,  by 
which  they  may  know  that  the  passenger 
presenting  the  transfer  is  entitled  to  ride 
without  further  payment  of  fare.  &u£h  be- 
ing the  nature  of  the  contract  between  the 
company  and  its  passenger,  consideration 
may  be  paid  to  the  objections  raised  against 
the  validity  of  this  ordinance. 

The  power  of  the  general  legislature  actinjr 
within  constitutional  limitations,  to  make 
penal  an  act  theretofore  indifferent  or  even 
innocent,  mav  not  be  doubted.  People  v. 
West,  100  N.  Y.  203,  00  Am.  Kep.  452,  12  N. 
E.  010.  This,  however,  is  not  a  statute  of 
the  general  legislature,  but  a  municipal  by- 
law; ond  while  it  is  true  that  article  11,  J 
11,  of  the  Constitution  of  this  state  express- 
ly confers  upon  a  city  the  power  to  make- 
and  enforce  within  its  limits  "all  such  local, 
police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  general  laws,"  this  lan- 
guage is  not  to  be  construed  as  enlarging  the 
powers  which  municipalities  theretofore  en- 
joyed in  these  respects,  but  it  is  merely  an 
express  grant  of  a  power  which  formerly 
they  possessed  by  implication.  People  ex  ret. 
WiUhire  V.  Xcicman.  90  Cal.  607.  31  Pac. 
564.  The  ordinance  in  question,  then,  is  to 
be  scanned  and  judged  like  any  other  munici- 
pal  ordinance.  So  judging  it,  regard  is  to 
be  had  to  the  end  sought  to  be  accomplished. 
— whether  that  end  be  a  reasonable  one,  and 
one  within  the  powers  of  the  municipality  to 
accomplish;  and  regard  is  also  to  be  had  to 
the  question  whether  the  mode  adopted  to 
accomplish  the  end  is  itself  reasonable  or  un- 
reasonable. Street-car  companies  are  pub- 
lic utilities,  which  ore  almost  necpwities  to 
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our  preaent  mode  of  life.  While  in  one  as- 
pect their  ownership  is  private,  and  thej  are 
operated  for  private  gaiu,  in  another  they  are 
aervaatB  of  the  people,  aad  the  lawmaking 
power*  reserve  and  freely  exercibe  the  right 
to  teguIaLe  and  control  them  in  their  opera- 
tions. It  is  upon  the  theory,  and  only  upon 
the  theory,  that  they  may  be  operated  for  the 
public  good,  that  a  franchise  permitting  their 
existence  may  be  given;  and  the  power  to 
paas  vcasonable  regulations  for  their  opera- 
tioD  and  management  is  expressly  granted  by 
i  5U3  of  our  Civil  Code.  It  is  strictly  with- 
in the  power  of  the  municipal  authorities  of 
the  city,  and  properly  within  the  exercise  ol 
their  duties,  to  pass  any  leationable  regula- 
tions affecting  street-car  lines,  to  remedy  a 
threateoed  or  actual  interferenca  with  the 
comfort,  convenience,  and  general  welfare  of 
the  traveling  public. 

It  is  urged  against  this  ordinance  that  it 
is  an  attempt  by  penal  legislation  to  enforce 
a  private  civil  contract;  in  otber  words,  that 
it  ia  an  attempt  to  compel  the  passenger 
who  has  receiveil  his  transfer  to  use  it  with- 
in the  limits  of  his  contract,  and  not  to  vio- 
late that  contract  by  giving  it  to  a  person 
who  may  make  improper  use  of  it.  Conld 
it  be  perceived  that  this  was  the  only  pur- 
pose, or  even  the  main  purpose,  of  the  ordi- 
nance in  question,  we  should  be  inclined  to 
hold  that  the  objection  was  fatal,  but  we 
cannot  perceive  that  its  main  object  or  de- 
sign was  to  accomplish  this  result.  Rather, 
we  think  it  clear  that  its  primary  object  is 
to  protect  and  advance  the  convenience  and 
welfare  of  the  traveling  public ;  for  if,  to  the 
legislative  mind,  an  abuse  of  the  transfer 
system  has  grown  up,  the  inevitable  result 
of  such  unrestricted  abuse  must  be  one  of 
two  things, — either  that  transfers  would  be 
discontinued  entirely,  to  the  material  injury 
of  the  community,  or  the  transfer  system 
would  be  hedged  and  safeguarded  by  oner- 
ous conditions  and  requirements  for  the  pro- 
tection of  the  company,  which  woiild  work 
great  inconvenience  to  the  passengers.  It 
wsB  certainly  right  for  the  supervisors,  it 
they  saw  or  anticipated  the  existence  of 
sach  an  evil,  to  destroy  or  avert  it  by  proper 
legislation  tending  to  correct  the  abuse;  and 
it  is  no  objection  to  the  validity  of  an  ordi- 
nance designed  for  this  purpose  that  it  may 
incidentally  tend  to  prevent  frauds,  and 
compel  men  honestly  to  abide  by  their  con 
tracts.  It  is  concluded,  therefore,  upon  thii 
point,  that  the  purpose  of  the  legislation,  t( 
promote  the  convenience  and  welfare  of  the 
traveling  public  in  regulating  the  business 
of  the  street-car  companies  of  San  Francisco 
in  their  dealings  with  their  passengers,  is 
legitimate,  and  within  the  scope  of  the  pow- 
ers expressly  granted  to  the  municipal  au- 
thorities. 

But  are  the  means  adopted  to  accomplish 
this  end  unreason  able  or  oppressive,  or  in 
violation  of  any  constitutional  rights  of  the 
citizen?  It  is  here  first  insisted  by  petitioner 
that  the  tronsfer  issued  to  him  by  the  com- 
pany is  his  property,  and  that  an  essential 
and  inalienable  right  to  the  enjoyment  of 
GO  L.  R.  A. 


property  is  the  right  to  sell,  give  it  away,  or 
otherwise  dispose  of  it.  This,  however,  ia 
but  partially  true.  A  man  may  not  be  de- 
prived of  his  property  or  of  his  property 
rights  for  any  private  considerations  what- 
ever, nor  for  considerations  of  public  good, 
without  compensation  drst  made;  but  the 
legislature  has  the  unquestioned  right,  and 
every  day  exercises  it,  of  restiicting  the  use 
to  which  private  property  may  be  put.  As 
is  said  in  Burdieh  v.  People,  149  111.  6Q0,  2t 
L.  R.  A.  162,  ao  N.  E.  fl48:  "The  franchises 
of  railroads  acting  under  charters  or  acts  of 
incorporation  are  of  a  public  nature,  so  far 
as  the  safety,  convenience,  and  comfort  of 
passengers  are  concerned.  The  reasonable 
regulations  affecting    the    conduct  of'  such 

fiublic  employments  are  fit  subjects  for  legis- 
itive  action.  The  lawmaking  power  nay 
provide  means  for  remedying  such  evils  as  ia 
its  opinion  may  exist  in  the  management  of 
these  public  agencies  of  transportation,  and 
in  doing  so  it  may  sometimes  impose  restric- 
tions which  are  deemed  to  he  necessary  upon 
the  use  and  enjoyment  of  property.  A  man 
is  not  deprived  of  his  property  unless  it  is 
taken  away  from  him  so  that  he  is  devested 
of  his  title  and  possession.  To  liniit  the  use 
and  enjoyment  of  property  by  legislative  ac- 
tion is  not  to  take  it  away  from  the  ovnier, 
when  the  property  whose  use  and  oijoyment 
are  so  limited  is  invested  in  a  business  af- 
fected with  a  public  use,  or  is  used  as  an  ac- 
cessory in  carrying  on  such  husinesa."  But, 
aside  from  this,  in  the  case  of  this  ordinance 
it  cannot  he  perceived  that  its  terms  limit  or 
circumscribe  any  of  the  just  and  legal  righto- 
which  a  passenger  receiving  a  transfer  there- 
tofore enjoyed.  In  receiving  it,  he  took  it 
under  the  conditions  above  set  forth.  It  was 
a  part  of  his  contract  that,  if  used,  he  alone 
would  use  it;  and  if  he  sold  it  or  assigned 
it,  or  gave  it  to  another,  to  the  end  that  that 
other  might  use  it,  he  clearly  violated  his 
contract,  and  put  a  fraud  upon  the  company. 
A  court  will  not  hear  with  much  patience 
one  insisting  upon  his  right  to  violate  his 
contract  and  consummate  a  fraud.  The  or-  ' 
dinance  in  question,  therefore,  so  far  as  the 
paasenger  is  concerned,  leaves  him  all  the 
rights  which  theretofore  he  enjoyed  under 
his  contract,  and  interferes  in  no  way  with 
any  legal  or  legitimate  use  which  at  any  time 
he  could  have  made  of  the  transfer.  At  the 
most,  so  far  as  he  is  concerned,  it  has  but 
made  penal  what  before  was  illegal  and 
against  good  morals. 

Finally,  it  is  urged  against  the  ordinance 
that  by  the  generality  of  its  terms  it  is  un- 
reasonable and  oppressive;  that  every  per- 
son who,  taking  a  transfer,  shall  hand  it  to 
anyone  other  than  the  person  authorized  to 
receive  it,  no  matter  how  innocent  the  act 
may  have  been  in  fact  or  intent,  is  guilty  of 
a  misdemeanor.  In  illustration  of  the  posi- 
tion it  is  said  that  if  the  conductor  should 
give  to  the  father  traveling  with  his  family 
three  or  four  transfers,  and  he  In  turn  should 
hand  thera  over  to  his  wife  and  children,  he 
would  at  once  become  amenable  to  the  ordin- 
ance; that  so,  too,  would  be  the  passenger 
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who  banded  his  tranafer  to  another  upon  tha 
car,  U>  be  delivered  to  the  conductor;  ao,  too, 
would  the  witneaa  in  court  who  gave  the 
transfer  to  the  Judge  for  inspection,  or  the 
judge  who  in  turn  might  deliver  it  to  the 
clerk.  To  some  of  the  objections  thus  pre- 
sented answer  maj  be  made  that  the  life  of 
the  transfer  ends  with  the  passage  of  the 
time  indicated  upon  its  face.  It  ceases  then 
to  be  a  transfer, — to  have  an;  value  at  all 
other  than  that  which  may  attach  to  it  aa  a 
bit  of  paper.  But  for  the  more  subatantial 
objection  that  the  ordinance,  bj  its  terms, 
would  oppress  and  lead  to  the  conviction  of 
persons  guilty  of  no  fraudulent  act,  it  is  to 
be  remembered  that  the  letter  of  a  penal 
statute  is  not  of  controlling  force  and  that 
the  courts,  in  construing  such  statutes,  from 
very  ancient  times,  have  sought  for  the  es- 
sence and  spirit  of  the  law,  and  decided  in 
aecordancB  with  it,  even  against  express  lan- 
guage; and  in  so  doing  tbcy  have  not  found 
it  necPHsary  to  overthrow  the  law,  but  have 
made  it  applicable  to  the  class  of  persons  or 
the  kind  of  acts  clearly  contemplated  within 
its  scope.  The  rule  waa  thus  early  expressed 
in  Bacon's  Abridgment  [p.  250] :  "A  statute 
ought  sometimes  to  have  such  an  equitable 
construction  as  is  contrary  to  the  letter." 
The  oft-cited  inatance  of  the  Bologna  law, 
which  enacted  that  whoever  drew  blood  in 
the  streets  should  be  punished  with  the  ut- 
most severity,  waa  wisely  held  not  to  apply 
to  the  barber  wbo  opened  the  veins  of  a  sick 
man  to  aid  in  hia  cure.  The  statute  of  Ed- 
ward II.,  declaring  guilty  of  a  felony  any 
person  who  broke  prison,  was  held,  upon  con- 
siderations of  the  most  ordinary  common 
sense,  not  to  apply  to  one  who  did  so  to  es- 
cape from  a  burning  jail.  The  law  declaring 
it  a  felony  to  lay  hands  upon  a  priest,  by  the 
same  principles  of  common-sense  reasoning, 
was  held  not  to  apply  to  one  who  did  so  by 
way  of  kindness  or  warning,  but  only  to  those 
wbo  acted  with  illegal  or  improper  intent. 
In  United  States  v.  Kirby.  7  Wall.  4B2,  19  L. 
ed.  2TB,  the  act  provided  "that  If  any  persons 
shall  knowingly  and  wilfully  obstruct  or  re- 
tard the  passage  of  the  mail,  or  of  any  driver 
or  carrier,"  etc.  ".  .  .  for  every  such  of- 
fense shall  pay  a  fine  not  exceeding  one  hun- 
dred dollara."  A  mail  carrier  was  arrested 
Ijy  a  state  ofBccr  on  an  indictment  for  mur- 
der. The  act  came  within  the  letter  of  tha 
law.  Mr.  Justice  Field,  delivering  the  opin- 
ion of  the  court,  discusses  the  exemption  of 
mail  carriers  from  detention  under  civil  pro- 
cess, but  declares  that  they  are  liable  to  ar- 
rest and  detention  under  criminal  process  for 
acts  mala  in  se.  Therefore,  notwithstanding 
the  fact  the  defendant  had  "knowingly  and 
wilfully"  retarded  the  mail  carrier,  it  is 
said:  "When  the  acts  which  create  the  ob- 
struction are  in  themselves  unlawful,  the  in- 
tention to  obstruct  will  be  imputed  to  their 
author,  although  the  attainmentof  other  ends 
may  have  been  his  primary  object.  The  stat- 
ute has  no  reference  to  acts  lawful  in  them- 
Eiplves.  from  the  execution  of  which  a  tem- 

{orary  delay  to  the  mails  unavoidably  fol- 
Mrs. "...  All  laws  should  receive  a  sen- 
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sible  construction.  General  terms  should  be 
so  limited  in  their  application  as  not  to  lead 
to  injustice  or  oppression  or  an  absurd  con- 
sequence. It  will  always  therefore  be  pre- 
sumed that  the  legislature  intended  excep- 
tions to  ita  language  which  would  avoid  re- 
sults of  this  character.  The  reason  of  the 
law  in  such  cases  should  prevail  over  its  let- 
ter." In  Donnell  v.  Btate,  2  Ind.  651,  a  etat^ 
ute  prohibiting  the  retailing  of  spirituous 
liquors  without  license  contained  no  excep- 
tion in  favor  of  a  druggist  selling  for  medici- 
nal purposes.  A  druggist  who  had  so  sold 
liquor  was  discharged  after  conviction,  aa 
being  clearly  excepted  from  the  intent, 
though  not  the  letter,  of  the  law.  In  Slats 
V.  Clark,  29  N.  J.  L.  96,  the  sUtute  made  it 
a  misdemeanor  for  anyone  to  wilfully  open, 
break  down,  injure,  or  destroy  any  fence.  It 
was  held  not  to  apply  to  the  destruction  of  a 
fence  by  one  who  was  in  its  lawful  posses 
sion,  and  it  is  said  that  the  literal  import 
of  the  terms  and  phrases  implied  will  be  con- 
trolled by  the  object*  which  the  act  was  de- 
signed to  reach.  In  Holmes  v.  Paria,  76  Me. 
559,  it  is  said:  "It  has  been  repeatedly  as- 
serted in  both  ancient  and  modern  cases  that 
judges  may  in  some  cases  decide  upon  a  stat- 
ute even  in  direct  contravention  of  its 
f«rma."  In  all  of  these  cases  the  apparent 
defect  of  tha  statute  is  cured  by  making  it 
apply  according  to  its  spirit  to  the  act  in  its 
nature  illegal  or  fraudulent.  So  here,  not- 
withstanding the  generality  of  the  language, 
no  lawful  or  innocent  use  of  the  transfer 
would  subject  the  passenger  to  the  penalties 
of  the  ordinance.  It  is  concluded,  therefore, 
that  the  ordinance  is  valid,  and  the  pHtoner 
remanded. 


I   dissent;     V«a  Djke,  J. 

Q«rontte,  J.,  dissenting; 

I  agree  with  a  great  many  of  the  views  ex- 
pressmi  by  Mr.  Justice  Henshaw,  but  must 
dissent  from  the  conclusion  declared,  and 
from  bis  construction  of  the  ordinance,  as 
evidenced  by  the  language  in  the  closing  por- 
tion of  his  opinion,  to  wit:  "In  all  of  ttiese 
cases  the  apparent  defect  of  the  statute  is 
cured  by  making  it  apply  according  to  its 
spirit  to  the  act  in  lU  nature  illejjal  or 
fraudulent.  So,  here,  notwithstanding  the 
generality  of  the  language,  no  lawful  or  in- 
nocent use  of  the  transfer  would  subject  the 
passenger  to  the  penalties  of  the  ordinance." 
Stripped  of  immaterial  matters,  the  ordi- 
nance declares  all  persons  guilty  of  a  misde- 
meanor, other  than  some  agent  of  the  com- 
pany, who  "should  deliver,  give,  or  sell,  or 
offer  to  deliver,  give,  or  sell,  to  any  other  per- 
son whatsover  a  transfer."  Now,  the  opin- 
ion says  no  innocent  or  lawful  use  of  the 
transfer  by  the  passenger  would  make  him 
guilty  of  a  misdemeanor.  In  other  words, 
as  construed  by  the  opinion,  the  ordinance 
reads  that  any  passenger  "who  gives  away  or 
sells  a  transfer,  with  Intent  that  it  shall  b« 
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peajH  to  me  to  be  perfectlj  valid,  but  this 
court  hai  no  right  to  frame  Buch  an  ordin- 
ance, even  by  eonatruetioD.  An  ordinance 
of  that  kind  would  be  entirelj  dissimilar  to 
tbe  one  passed  by  the  board  of  BuperviBora. 
In  auch  an  ordinance  this  particular  intent 
becomes  the  very  heart  of  tbe  act,  overshad- 
owing everything  else.  How  can  this  court 
say  that  the  lawmaking  body  passed  any 
each  an  ordinance?  Haw  can  tLis  court  even 
■aj  that  such  bodj  intended  to  pass  that 
kind  of  an  ordinance  T  We  only  know  what 
the  intention  of  the  board  of  supervisors  waa 
from  wbat  it  did,  and  this  court  can  only 
measure  and  test  tiiis  act  by  what  it  lays.  Ac- 
carding  to  the  main  opinion,  a  complaint 
against  a  paaceoger,  worded  in  the  language 
of  this  ordinance,  would  not  charge  an  of- 
fenae;  for,  as  there  said,  a  passenger  might 
do  all  the  things  forbidden,  and  still  be  in- 
nocent- It  thus  appears  that  a  complaint 
sufficient  to  sustain  a  cause  of  luction  must 
go  beyond  anything  found  in  the  ordinance, 
and  allege  tJiat  the  passenger  sold  or  gave 
sway  the  transfer  ''with  intent  that  it 
should  be  used  by  another  person."  There 
being  no  authority  in  the  ordinance  itself 
which  juEtiGcB  the  pleader  in  inserting  these 
words,  he  clearly  has  no  tight  to  '  "" 


port  this  lil>eral  construction  of  the  statute, 
notably  an  ancient  and  somewhat  celebrated 
«ase  which  arose  under  the  law  of  Bologna, 
— a  law  which  read  that  "whoever  drew 
blood  in  the  streets  should  be  punished  with 
the  utmost  severity;"  and  it  was  there  held 
that  this  law  did  not  apply  to  the  surgeon 
who  in  bis  professional  capacity  bled  a  sick 
man  in  the  streets-  I  find  no  fault  vrith  the 
decision  of  that  case,  to  the  end  that  the  sur- 
geon was  not  guilty,  but  do  dissent  from  the 
implication  foimd  in  the  opinion  here, — that 
certain  classes  of  persons  could  bt  legally 
convicted  of  violating  a  law  so  worded  if 
found  on  our  statute  books.  The  indefinite- 
ness  of  the  penalty  is  only  a  fair  illustration 
of  tbe  indenniteness  of  the  entire  act.  A  law 
so  worded  is  beyond  all  salvation  by  con- 
struction, and  that  case  is  not  valuable  as 
an  authority  here.  For  many  reasons  I  am 
quite  clear  that  such  a  law  in  these  times 
would  not  stand  the  test  of  judicial  scru- 
tiny for  a  second.  To  support  the  validity 
of  a  law  of  that  kind  at  the  present  time  tn^ 
construction  would  partake  rather  of  tbe 
characteT  of  Solomonic  justice,  as  adminis- 
tered by  that  great  King  in  the  celebrated 
trial  of  the  title  to  the  baby.  I  have  a  curi- 
ositv  to  know  what  decision  would  have  been 
renaered  by  the  Bologna  court  if  some  pub- 
lic-spirited citizen,  similar  to  those  we  have 
in  these  days,  for  the  purpose  of  testing  this 
law  had  drawn  blood  in  great  quantities  in 
the  street  by  slashing  the  throat  of  a  goat  or 
an  ox.  If  a  question  similar  in  principle  to 
the  one  here  presented  came  before  the  cadi 
who  sits  daily  upon  hfs  mat  in  front  of  the 
opening  of  his  tent,  administering  justice  un- 
der the  soothing  fumes  of  his  hookah,  from 
whose  decisions  there  Is  no  appeal,  and  who 
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acts  as  judge,  jury,  and  attorney,  nntram- 
meled  by  legislalurea  and  constitutions,  I 
have  no  doubt  but  that  he  would  enforce  the 
ordinance,  promptly  declare  the  prisoner 
guilty,  and  probably  a£Gx  the  penalty  at  a 
tine  of  five  goats  and  a  heifer,  and  do  it  all 
within  a  few  minutes;  for  be  administers 
justice  on  very  general  principles,  and  makes 
the  law  fit  the  case.  But  the  practice  and 
procedure  are  different  in  this  country.  In 
the  days  when  the  Bologna  case  waa  decided, 
in  that  and  similar  jurisdictions  such  a 
thing  as  the  invalidity  of  a  law  was  not 
known.  The  power  that  made  the  law  was 
supreme,  Every  law  was  a  constitution  un- 
to itself,  and  woe  betide  the  judge  who  would 
have  the  temerity  to  set  it  aside.  His  prob- 
able fate  would  be  to  be  "punished  with  the 
utmost  severity."  Things  in  these  days  and 
in  this  country  are  not  as  they  were  in  those 
days  and  in  those  countries.  The  Indiana 
case  cited  in  the  opinion,  as  to  the  selling  of 
liquor,  is  opposed  to  the  later  case  of  Com. 
v.  EimbaU,  24  Pick.  370,  where  Chief  Jus- 
tice Shaw  says:  "If  tbe  law  is  more  re- 
strictive in  ita  present  form  than  the  legisla- 
ture intended,  it  must  be  regulated  by  legie- 
lative  action."  I  fully  indorse  the  doctrine 
of  United  Statet  v,  iLirby.  7  Wall.  482,  19  L. 
ed.  278,  as  to  the  stoppage  of  the  United 
States  mails.  The  court  there  said;  "The 
statute  of  Congress  by  its  terms  applies  only 
to  persona  who  'knowingly  and  wilfully'  ob- 
struct or  retard  the  passage  of  the  mail  or  of 
its  carrier;  that  is,  to  those  who  know  that 
the  acts  performed  will  have  that  effect,  and 
perform  tbem  with  the  intention  that  such 
shall  be  their  operation."  I  Bad  nothing  in 
that  case  supporting  the  construction  given 
the  ordinance  in  this  case.  And  I  venture  to 
say  that  no  case  can  be  found  where,  by  ju- 
dicial construction,  a  specific  particular  in- 
tent has  been  placed  in  a  statute.  If  by  con- 
struction you  may  inject  the  words  into  this 
ordinance,  "with  intent  that  it  sbsll  bo 
used,"  then  it  seems  that  the  l^slature  has 
enacted  a  vast  mass  of  useless  legislation; 
for  by  the  language  of  a  hundred  different 
sections  of  the  Penal  Code  various  acts  are 
declared  to  be  either  felonies  or  misdemean- 
ors, when  done  with  a  certain  particular  in- 
tent. If  the  certain  intent  may  be  supplied 
by  construction,  it  was  idle  to  insert  in  it 
these  various  sections.  For  example,  f  3SS 
of  the  Penal  Code  reads:  "Every  person 
who  cuts  out,  alters,  or  defaces  any  mark 
made  upon  any  log,  lumber,  or  wood,  or  puts 
a  false  mark  thereon,  with  intent  to  prevent 
the  owner  from  discovering  its  identity,  is 
guilty  of  a  misdemeanor."  In  the  absence  of 
a  particular  intent  in  this  statute,  would  the 
court  legislate  a  certain  intent  into  itT  How 
would  a  court  know  what  intent  to  insert? 
Naturally,  I  should  have  supposed  the  intent 
to  be  inserted  in  this  statute  would  have  been 
an  intent  to  appropriate  the  '^og,  lumber,  or 
wood."  Yet  not  so,  for  the  intent  named  is  an 
intent"to  prevent  the  owner  from  discovering 
its  identity."  It  is  thus  plain  that  a  court 
cannot  do  tbeae  things,  for  the  reason,  among 
many  reasons,  that  it  does  not  and  cannot 
know  what  intent  thelegialaturehad  in  mind. 
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Randall  H.  WHITE,  Appt., 
Wilo  H.  WAGAR. 


1.  Lnbrla  ana  tr«)lrni«rkB  Kre  not  tbe 
subject  o(  forserr  at  commoni  l«w, — at 
least  wbere  the  iradeniBrk  or  label  cannot  be 
made  the  basis  for  a  suit  isalDSt  the  alleged 
luiuer  for  deceit  or  warranty. 

it.  Stm.tatorr  ontliarltr  to  luns  aearck 
i»iirr«inta  for  forged  bank  notei  or  other 
forged  Inatrumcats,  or  tbe  Cools,  macblner;, 
or  materials  lor  meking  them,  does  not  In- 
clude lorged  tradennrks,   labels. 


bottles 


r  the 


ichlnc 


making  thei 

\y  directs  the  bringing  of  the  property  before 
[be  olHcer  who  laaued  It,  wbece  Iha  statute 
provides  tbat  the  property  an«3  the  i>erBOQ  In 
n'base  paaaesalon  It  Is  found  shall  be  brought. 
4.  Cer*lar«rl  lies  to  review  Che  action  of  a 
Justice  of  the  pesce  without  Jurisdiction  Id  Is- 
suing a  search  warrant  not  authorised  by  stat- 
ata,  even  If  there  !a  a  remedy  bj  appeal. 
<Aprll  IT,  1800.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  bS- 
firming  a  judgment  of  the  Circuit  Court  for 
Cook  County  annulling  proceedinga  of  de- 
fendant, a  juBtice  of  the  peace,  in  issuing  a 
search  warr&nt.     Affirmed. 

Statement  by  Ci-ais,  J. ; 

This  is  an  appeal  from  a  judgment  of  the 
appellate  court  affirming  a  judgment  of  the 
CTicuit  court  df  Cook  county,  wherein  the 
circuit  court,  upon  the  petition  of  Milo  H. 
Wagar,  the  appellee,  for  a  writ  of  certiorari 
as  at  common  law,  entered  a  judgment  that 
"the  record  and  proceedings  brought  before 
it  in  the  case  of  the  people  of  the  etate  of 
Illinois  against  No.  265  Fifth  avenue,  Chi- 
cago, Cook  county,  Illinois,  before  Randall 
H.  White,  a  justice  of  the  peace  in  and  for 
the  town  of  South  Chicaj^o,  in  the  county  of 
Cook  and  state  of  Illinois,  are  manifestly  il- 
legal, erroneous,  and  void  in  law,  and  wholly 
without  effect,  and  that  such  proceedings  are 
hereby  vacated,  annulled,  and  set  aside." 
Randall  H.  White,  the  appellant,  was  the 
justice  of  the  peace  before  whom  the  judg- 
ment was  rendered  which  was  called  in  ques- 
tion by  the  petition  for  certiorari.  Tlie  com- 
plaint made  before  the  justice,  as  shown  by 
the  petition,  was  substantially  aa  follows: 
"William  M.  Copeland,  being  duly  sworn,  up- 
on bis  oath  deposes  and  says  that  certain 
forged  and  counterfeit  trademarks,  labels, 
bottles,  caps,  corks,  cases,  boxes,  dies,  stamps, 
stencils,  plates,  names,  and  signatures,  pur- 
porting to  be  the  true  and  genuine  trade- 
marks, labels,  bottles,  caps,  corks,  cases, 
~NoFBl^^On~"the  questf^?  'WbaTliiay~be  the 
subject  of  forgery? — see  note  to  People  v. 
Munroe  (Cal.)  El  L.  R,  A.  33:  slso  the  case  of 
State  v.  Evans  (UonC.)  28  L.  B.  A,  127.  on  the 
forgery  of  « 
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boxes,  dies,  stamps,  stencils,  plates,  natnesr 
and  signatures  of  James  E.  Pepper  i.  Co.,  of 
Lexington,  Kentucky;  the  same  as  to  J.  A. 
Gilka,  of  the  city  of  Berlin,  Germany;  also. 
Dr.  J.  G.  B.  Siegert  4,  Hijos,  of  Port  of  Spain, 
Island  oE  Trinidad, British  Westlndiea;  John 
De  Kuyper  &,  Son,  Kotterdam,  Holland  ;  Mar- 
teli  Sl  Co.,  of  Cognac,  France;  Benedictins 
Co.,  of  Fecamp,  France;  W.  A.  Gaines  A  Co., 
of  Frankfort,  Kentucky ;  Coates  4  Co.,  Ply- 
mouth, England;  Booth  &  Co.,  London,  Eng- 
land ;  Martini  &  Rossi,  Italy ;  Joseph  F.  Boll, 
of  Isere,  France;  John  Jameson  &.  Son.  Lim- 
ited, Dublin,  Ireland;  G.  H.  Mumm  t  Co., 
Reims,  France;  Edward  Pernod,  Couvet, 
Switzerland;  U.  Underberg-Albrecht,  lihein- 
berg,  Germany;  Field,  Son  t  Co.,  of  London, 
England;  Louis  Roederer,  of  Reims,  France; 
Paris,  Allen  &  Co.,  of  New  York  City;  Axel 
Bagge  &,  Co.,  of  Goteborg,  Sweden ;  Jorgen  B. 
Lyaholm,  of  Throndhjera,  Norway;  John 
Ramsay,  of  Port  Ellen,  Islay,  Scotland;  L. 
Gamier,  of  France;  E.  H.  Taylor,  Jr.,  &.  Co., 
of  Frankfort,  Kentucky;  Uiram  Walker  A. 
Sons,  Limited,  of  Canada;  E.  &  J.  Burke, 
Limited,  of  Dublin,  Ireland;  Cook,  Bern- 
heimer  &  Co.,  of  New  York  City;  also,  cer- 
tain tools,  machinery,  and  printing  presses, 
cuts,  type,  and  other  materials  used  for  mak- 
ing the  said  forged  and  counterfeit  trade- 
marks, labels,  bottles,  caps,  corks,  cases,  box- 
es, dies,  stamps,  stencils,  plates,  names,  and 
ei^atures,  which  said  forged  and  counter- 
feit trademarks,  labels,  bottles,  caps,  corks, 
cases,  boxes,  dies,  stamps,  stencils,  plates, 
names,  and  signatures,  and  the  tools,  ma- 
chinery, printing  presses,  cuts,  type,  and 
other  materials  for  making  the  same,  were 
forged  and  counterfeited,  and  used  for  the- 
unlawful  purpose  of  cheating  and  defrauding- 
some  person,  body  corporate,  by  some  person 
or  persons  unknown  to  this  affiant  And  he 
verily  believes  that  a  large  number  of  said 
forged  and  counterfeit  trademarks,  labels, 
bottles,  caps,  corks,  cases,  boxes, dies,  stamps, 
stencils,  plates,  names,  and  signatures,  and 
the  tools,  machinery,  printing  presses,  type, 
cuts,  and  other  materials  for  making  the 
same,  are  now  concealed  in  and  about  thft 
building  and  premises  of  No.  265  Fifth  ave- 
nue, and  the  basement  connected  therewitli, 
all  in  the  city  of  Chicago,  county  of  Cook, 
and  state  of  Illinois,  and  that  the  following 
are  some  of  the  reasons  for  such  belief: 
First,  that  one  of  the  agents  of  ssid  affiant 
reports  to  him  that  he,  said  agent,  saw- 
shipped  away  from  said  premises  on  the  ISth 
day  of  January,  ISOS,  about  twenty  cases  of 
counterfeit  and  bogus  Martini  t  Rossi  Ver- 
mouth, having  stamped  thereon  forged  marks 
and  signattires  purporting  to  be  the  true  and 
genuine  marks  and  signatures  of  Martini  & 
Rossi,  and  also  reports  that  he  saw  on  said 
date  a  large  number  of  forped  and  counter- 
feit cases,  purporting  to  he  the  true  and  gen- 
uine cases  of  James  Hennessy  i,  Co.,  stored 
on  said  premises." 

Upon  the  complaint  so  made  the  justie* 
issued  a  warrant,  which,  among  other  things. 
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con ta  i  ned  the  following ;  "We  therefore 
cqmniand  jou,  with  necessaiy  and  proper  re- 
sistance, to  enter  in  the  daftime  the  said 
premises,  and  there  diligently  search  loc 
said  goods  and  chattels,  and,  if  the  same  or 
any  part  thereof  be  found  on  such  search, 
that  you  bring  the  goods  and  chattels  so 
found  before  the  said  Juetice,  or,  in  case  of 
his  atisenee,  before  Botne  other  justice  of  the 
peace  in  sEud  Cook  county,  to  be  disposed  of 
according  to  law."  The  warrant  was  deliv- 
ered to  William  Breen,  a  conatahle,  and  by 
him  returned  on  January  20,  1B03,  with  the 
foDowiug  indorsement  thereon: 

Executed  the  within  writ  by  searching  the 
wichia-mentloned  premises  between  sunrise 
and  sunset  of  the  19th  da;  of  January,  1898, 
and  taking  therefrom  articles  found  in  the 
possession  of  M.  H.  Wagar,  to  wit:  Fifty- 
two  bottles  alleged  Hennessy  brandy,  having 
forged  and  counterfeit  labels  attached;  twen- 
ty-three bottles  alleged  Chartreuse,  having 
forged  and  counterfeit  labels  attached; 
one  case  alleged  Angostura  Bitters,  pint  bot- 
tles, as  described  in  ctHnplaint;  one  case  al- 
lied Angostura  Bitters,  quart  bottles,  hav- 
ing forged  and  counterfeit  labels,  as  shown 
in  the  complaint;  one  quart  bottle  alleged 
An^stura  Bitters,  having  forged  and  coun- 
terfeit labels  attached,  as  described  in  the 
complaint.  Dated  this  20th  day  of  January, 
1898.  Costa  and  expenses,  eight  men  and 
team,  $20.  William  BreeK,  Constable. 

The  articles  seized,  in  part,  having  been 
brought  before  the  justice  of  the  peace,  a 
hearing  was  had,  and  the  justice  adjudged 
the  labels,  tradetoarkg, names, and  signatures 
attached  to  certain  of  the  bottles  so  seized 
to  be  forged  and  counterfeit  labels,  trade- 
marks, names,  and  signatures,  and  direct- 
ed that  said  labels,  trademaike,  names,  and 
signatures  attached  to  said  bottles  so  pro- 
duced be  safely  kept  by  said  William  Breen 
HO  long  as  necessary,  for  the  purpose  of  be- 
ing produced  or  used  in  evidence  on  any  trial, 
and,  as  soon  as  might  be  afterwards,  to  be 
burned  or  otherwise  destroyed  under  the  di- 
rection of  the  said  justice  of  the  peace,  ap- 
pellant herein,  and  that  as  to  the  other  la- 
bels,  trademarks,  names,  and  signatures  at- 
tached to  the  articles  as  mentioned  in  said 
constable's  return,  adjudged  that  each  and 
all  were  forged  and  counterfeit  labels,  trade- 
marks, names,  and  signatures  attached  to 
bottles,  as  alleged,  and  found  upon  appellee's 
premises. 

Mettrt.  Randall  H.  WUte,  in  propria 
j>er#ona,  and  Obarltoa  4s  Oopelamd,  for 

appellant: 

The  writ  of  certiorari  should  not  have 
been  issned  in  this  case. 

Certiorari,  as  at  common  law,  is  an  ex- 
traordinary proceeding  in  our  practice,  and 
is  only  allowable  in  cases  where  there  is  no 
other  remedy,  and  where  the  injury  or  wrong 
complained  of  is  Irreparable  and  cannot  be 
prevented  or  compensated  for,  save  by  pro- 


it^  further,  and  by  setting  aside  and  annul- 
ling the  proceedings  had  therein. 

Mason  A  T.  Special  Drainage  Dist.  Comri. 
V.  Qrifpn,  134  111.  340,  26  N.  E.  995;  Hs/slop 
v.  Finch,  09  III.  171;  Union  Drainage  Diet. 
Comrt.  T.  Voifcc,  lfl3  111.  243,  45  N.  E.  415; 
Knnit  v.  Ennia,  110  Hi.  78;  People  ex  ret. 
SchuylerviUe  &  U.  B.  R.  Co.  v.  Betlg,  55  N. 
Y.  600;  Hamilton  v.  Barwood,  113  111.  154; 
Doolittle  v.  Qalena  £  C.  Union  R.  Co.  14  111. 
381;  Soatei  v.  Chicago  d  N.  IV.  R.  Co.  104 
III.  03;  Trustees  of  SchooU  v.  Shepherd,  139 
111.  114,  28  N.  E.  1073;  Wright  v.  CarroiJIon 
Hightcay  Comrt.  ISO  111.  138,  36  N.  E.  980; 
Harvey  v,  Dtan,  62  111.  App.  41. 

The  common-law  writ  is  not  a  writ  of 
ight,  but  issues  only  upon  proper  cause 

Trasteea  of  Schools  v.  Sohool  Direotora,  88 
1.  100;  ifoeon  &  T.  Special  Drainage  Dist. 

Comrs.  V.  Qriffin,  134  111.  330,  25  N.  E.  095; 

Board   of  Supers,  v.    ilagoon,    109   III.    142; 

Lees  V.  Drainage  Comrs.  24  111.  App.  487 ; 

Chapman  v.  Dist.  No.  3  Drainage  Comrs.  28 

"■   App.  17;  Hyslop  v.  Finch,  09  III.  171. 


t  court  of  the 
county. 

Hurd  (111.)  Stat.  chap.  79,  f  172,  p.  072; 
Com.  V.  Gaming  Implements,  119  Mass.  332. 

The  petition  or  affldavit  upon  which  the 
writ  issuee  serves  the  purpose  of  an  assign- 
ment of  errors,  and  no  irregularities  will  be 
considered  except  such  as  are  pointed  out 
therein,  although  they  are  apparent  of  rec- 

Slate  r.  Eirby,  6  N.  J.  L.  835;  Oriffith  T. 
West,  10  N.  J.  L.  350;  Neio  Jersey  R.  A 
Transp.  Co.  v.  Buydam,  17  N.  J.  L.  69. 

By  apptaring  and  going  to  trial,  irregu- 
larities in  respect  to  the  summons,  defecta  in 
the  warrant  upon  which  the  defendant  was 
apprehended,  and  errors  committed  in  ad- 
journing the  case,  are  waived. 

Clifford  v.  Overseer  of  Poor,  37  N.  J.  L. 
162. 

The  complaint  wa*  sufficient  to  give  juris- 
diction. 

The  property  to  be  seized,  considering  its 
nature  and  use,  was  sufficiently  described. 

Dwinnels  v.  Boynton,  3  Allen,  310;  State 
T.  Whiskey,  64  N.  H.  164. 

The  warrant  did  not  command  the  officer 
to  bring  any  person  before  the  justice,  but 
actual  notice  was  given  to  appellee,  and  he 
responded  in  person  and  by  his  attorneys. 
What  purpose  would  have  been  served  by 
bringing  him  into  court,  thai  was  not  served 
by  his  coming  as  be  did! 

Tewalt  V.  Irwin,  1B4  III.  592,  46  N.  E.  13; 
Ifaeon  i  T.  Special  Drainage  Dist.  Comrs.  T. 
Griffin,  134  111.  348,  25  N.  E.  995 ;  Boston  v, 
Clark,  112  111.  350;  Miles  v.  Ooodwin,  33  111. 
5S;  Baldwin  v.  ilurphy,  S2  111.  4S5;  jSco(( 
V.  People,  59  111.  App.  112;  Schofield  v.  Pope, 
104  III.  130. 

There  is  no  property  or  property  right  in 
and  to  the  sixtflen  forged  and  counterfeit  la- 
bels detained  by  the  order  of  the  justice. 

Langdon  v.  People,  133  ni.  383,  24  N.  B. 
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874;  Olenwm  t.  Britlon,  1S5  111.  232,  40  N. 
B.  5S4. 

Such  articIeB  are  evidence  belonging  to  the 
public  and  to  the  people,  to  be  used  against 
the  person  in  whose  poBBesaion  the;  are 
found,  in  any  trial  growing  out  of  a  Tiola- 
tion  of  tbe  statutes  prohibiting  the  poeses- 
■ion  of  such  article!. 

BCate  V.  Flynn,  36  N.  H.  64. 

Forged  labels,  trademarks,  namea,  and 
■ignaturea  are  covered  bj*  the  words  "forged 
Instruments,"  under  division  S  of  our  Crimi- 
nal Code. 

Langdon  T.  People,  133  111.  392,  24  N.  E. 
874;  Boyd  y.  United  Btatei,  IIS  U.  8.  616,  29 
L,  ed.  746,  6  Sup.  Ct.  Rep.  524;  Com.  v. 
Dana,  2  Met,  329;  Olennon  v.  Britton,  166 
111.  232,  40  N.  U.  6B4;  Atty.  Gen.  V.  Boston 
ifunioipal  Ct.  Jtutioet,  103  Mnss.  456; 
Spalding  v.  Pretton,  21  Vt.  9,  60  Am.  Dec. 
68;  Thomjiaon  Lumber  Co.  v.  Jfufuol  F.  Ins. 
Co.  flfi  m.  App.  201. 

At  common  law,  to  constitute  forger;  the 
instrument  need  not  be  such  as,  if  genuine, 
would  be  legally  valid. 

8  Am.  A,  Eng.  Enc.  Iaw,  p.  478 ;  Qarmire  v. 
State,  104  Ind.  444,  4  N.  E.  54 ;  Reed  v.  State, 
28  Ind.  396;  Shannon  v.  State,  100  Ind.  407, 
10  N.  E.  87 ;  Com.  v.  Ray,  3  Gray,  441, 

Any  writing  in  such  form  as  to  be  the 
means  of  defrauding  another  may  be  the  sub- 
ject of  forgery,  or  alterations  in  the  nature 
of  forgery. 

8  Am.  &  Eng.  Ene.  Law,  p.  476 ;  Berritford 
Y.  Btnte,  66  Ua.  63;  Arnold  t.  Coat,  3  Gill 
A  J.  210,  22  Am.  Dec.  302. 

When  a  trademark  or  label  can  be  made 
the  basis  of  a  suit  against  the  alleged  issuer 
in  an  action  for  deceit  or  warranty,  then  to 
falsely  appropriate  such  a  trademark  or  la- 
bel is  forgery. 

Whartoit,  Crim.  Law,  10th  ed.  |  690;  Reg. 
T.  Smith,  8  Cos,  C.  C.  32 ;  People  v.  Molina, 
7  N.  Y.  Crim.  Rep.  61,  10  N.  Y.  Supp.  130; 
Vogt  V.  People,  69  111.  App.  084;  Cohn  v. 
PeopU,  140  111.  486,  23  L.  K.  A.  821,  37  N.  E. 
60. 

When  the  precedent  words  exhaust  a  whole 
eenus  the  general  term  is  held  to  refer  to  a 
larger  class. 

McKeon  v.  Wolf,  77  III.  App.  325:  Maat- 
toefl  V.  People,  158  III.  254.  41  N.  E.  095; 
Langdon  v.  People,  133  III.  382,  24  N.  E.  874. 

Mesirt.  Oolllna  A  Fletober  tor  appellee. 

Crklc,  J.,  delivered    the  opinion   of    the 

A  justice  of  the  peeee'in  this  state  is  a 
court  of  limited  jurisdiction.  It  has  and  can 
exercise  no  powers  eieept  those  conferred  by 
the  statute,  and,  whenever  it  assumes  juris- 
diction in  a  case  not  conferred  by  the  stat- 
ute, its  acts  are  null  and  void.  Moore,  Jus- 
tice, i  36.  p.  18;  Robinson  v.  Harlan,  2  111. 
237;  Bowera  v.  Green,  2  III.  42;  Kuans  v. 
Pierce.  3  111.  468.  It  is  also  well  settled  that 
a  justice  of  the  peace  has  no  jurisdiction 
issue  a  search  warrant  except  in  cases  pro- 
vided by  law.  Moore,  Crim.  Law,  f  141 ; 
Cooley,  Const.  Lim.  6th  ed.  364.  It  therefore 
becomes  important  to  determine  what  power 
60  T,.  n.  A. 


has  been  conferred  upon  justices  of  tlie  peace 
to  issue  search  warrants.  The  authority  to 
issue  a  search  warrant  in  this  state  will  ha 
found  in  division  8  of  chapter  38  of  the  Crim- 
inal Code,  I  1  of  which  provides  that  a  war- 
rant may  issue  for  stolen  or  embezzled  goods. 
Section  2  provides  that  any  judge  or  justice 
may,  on  like  complaint  made  on  oath,  issue 
search  warrants,  when  satisfied  that  there- 
is  a  reasonable  cause,  in  four  instances:  (1) 
"To  seach  for  and  seite  counterfeit  or  spuri- 
ous coin,  forged  bonk  notes  and  other  forged 
instruments,  or  tools,  machinery  or  materi- 
als prepared  or  provided  for  making  either 
of  them;"  (2)  obocens  books;  (3)  lottery 
tickets,  etc.;  (4)  gaming  apparatus.  The 
appellant,  as  we  understand  the  argument, 
relies  upon  the  following  clause  of  the  stat- 
ute: "To  seach  for  and  seize  counterfeit  or 
spurious  coin,  forged  bank  notes  and  other 
forged  instruments,  or  tools,  machinery,  or 
materials  prepared  or  provided  for  making 
either  of  them," — as  conferring  the  power  to 
issue  the  search  warrant  in  question.  The 
contention  ia  that  forged  and  counterfeit 
trademarks,  labels,  caps,  corks,  cases,  bottles, 
boxes,  dies,  stamps,  stencils,  plates,  nameK. 
and  signatures,  together  with  tools,  machin- 
ery, printing  presses,  type,  cuts,  and  other 
materials  for  making  the  same,  are  embraced 
within  the  meaning  of  the  clause  "other 
forged  instruments,  and  it  is  insisted  that 
the  words  "other  forged  instruments"  are 
suOciently  comprehensive  to  include  such 
articles.  If,  however,  labels  and  trademarks 
are  not  properly  embraced  within  the  subject 
of  forgery,  then  they  will  not  fall  within  the 
designation  of  forged  instruments.  The 
weight  of  authority  seems  to  be  that  labels 
and  trademarks  are  not  the  subject  of  forg- 
ery at  common  law.  In  2  Bishop,  Crim. 
Law,  8tb  ed.  |  S36,  the  author  says:  In 
England  it  was  the  business  of  one  Berwick 
put  up  for  the  market,  inclosed  in  printed 


'Borwick's  Egg  Powders.'  Another  printed 
wrappers  of  his  own,  imitating  these,  and 
put  in  them  his  own  powders,  selling  them 
as  Borwick's.  For  this  be  was  indicted  aa 
for  forgery,  but  the  judges  deemed  that, 
though  he  was  probably  criminally  liable  tn 
another  form,  what  he  did  came  short  of  this 
offense.  And  plainly  not  so.  In  words  em- 
ployed by  the  learned  judges,  the  genuine  la- 
bel put  by  Borwick  upon  his  powders  could 
not  be  deemed  a  writing  of  legal  validity, 
however  useful  it  was  to  him  as  an  advertise- 
ment OT  a  trademark.  Reg.  v.  Smith,  8  Cox. 
C.  C.  32,  is  a  leading  case  on  the  question.  In 
the  decision  of  the  case,  Pollock,  C.  B.,  said : 
"The  defendant  may  have  been  guilty  of  ob- 
taining money  under  false  pretenses.  Of 
that  there  can  be  no  doubt.  But  the  real  of- 
fense here  was  the  issuing  of  a  false  wrapper, 
and  inclosing  false  stuff  within  it.  The  is- 
suing of  this  wrapper  without  the  stuff  with- 
in would  be  no  offense.  In  the  printing  of 
these  wrappers  there  is  no  forgery.  The  real 
offense  is  the  issuing  of  them  with  the  fraud- 
ulent  matter    in    them.     .     .     .     They    ar« 
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tDeretf  WTappers,  and,  in  their  present  BbKpe, 
1  doubt  whether  the;  are  onythicg  like  a 
dcwument  or  instnuDent  which  is  the  lubject 
of  forgery  at  common  law.  To  saj  that  they 
belong  to  that  class  of  instnimenti  ■eems  to 
me  to  be  confounding  things  which  are  ee- 
sentially  different.  It  might  as  well  be  said 
that,  if  one  tradesman  used  brown  paper  for 
wrappers  of  the  same  description  as  another 
tradesman,  he  could  be  accused  of  forging  the 
brown  paper."  Justice  Willoe  said:  "This 
is  not  one  of  the  diSerent  kinds  of  instru- 
ments  which  may  be  the  subject  of  forgery. 
It  is  not  made  the  subject  of  forgery  simply 
by  reason  of  the  assertion  of  that  which  is 
false.  In  cases  tike  the  present  the  rem- 
edy is  well  known.  The  prosecutor  may,  if 
he  pleases,  file  a  bill  in  equity  to  restrain 
the  defendant  from  using  the  wrapper,  and 
he  may  also  bring  an  action  at  law  for  dam- 
ages, or  be  may  indict  him  for  obtaining 
money  under  false  pretenses.  But  to  convert 
this  into  the  offense  of  forgery  would  be  to 
strain  the  rule  of  law."  As  establishing  a 
contrary  doctrine,  we  have  been  referred  to 
9  Am.  &  Eng.  Knc.  Law,  p.  48Q,  where  the  au- 
thor says:  "The  false  writing  of  any  instru- 
ment calculated  to  deceive,  and  which,  if  gen- 
uine, might  subject  the  person  signing  it 
to  damages,  is  forgery, — such  as  .  .  . 
trademark  or  label,  where  it  can  be  made  the 
basis  of  ao  action  for  deceit  or  warranty 
B^inat  the  alleged  issuer."  In  support  of 
the  doctrine  announced,  Reg.  v.  Smith,  S  Cox, 
C.  C.  32,  is  cited;  but,  at  has  been  seen,  that 
ease  lays  down  a  different  rule.  Wharton, 
Crim.  Id.w,  10th  ed.  i  690,  is  also  cited,  where 
the  author,  in  substance,  says  that,  when  a 
trademark  or  label  can  be  made  a  basis  for  a 
suit  against  the  alleged  issuer  in  an  action 
for  deceit  or  warranty,  then  to  falsely  appro- 

Sriate  such  trademark  or  label  is  forgery, 
ut  here,  whether  the  trademarks  or  labels 
are  of  the  character  named  by  the  author,  ao 
as  to  bring  them  within  the  rule  indicated  by 
him,  does  not  appear  from  the  proceedings 
before  the  justice.  As  we  understand  it, 
forgery,  at  common  law,  is  the  false  making 
or  materially  altering,  with  intent  to  de- 
fraud, of  any  writing  which,  if  genuine, 
might  apparently  be  of  legal  efficacy,  or  a 
foundation  of  Tei^I  liability.  2  Bishop,  Crim. 
I^w.  j  523.  The  trademarks  and  labels  in 
ijuestion  do  not,  as  we  understand  it,  fall 
within  the  definition  indicated. 

But  it  is  argued  that  the  articles  men- 
tioned in  the  complaint  upon  which  the 
search  warrant  was  Issued  may  be  and  are 
inclnded  within  the  words  of  the  statuto 
"other  forged  instnimenti,"  and,  hence,  if  the 
warrant  is  not  authorized  at  common  law, 
it  is  by  statute.  In  Shirk  t.  People.  121  HI. 
ei.  11  N.  E.  888,  following  a  well-established 
rale  of  the  construction  of  statutes,  it  was 
keld  that  under  a  statute  making  it  criminal 
to  make  or  pass  a  fictitious  bill,  note,  or 
dieck,  or  other  instrument  in  writing  for  the 
payment  of  money,  the  words  "other  instru- 
ments in  writing"  will  only  include  such  in- 
stnunenta  as  are  of  the  same  class  or  kind  as 
tbos«  enumerated,  such  as  money,  bonds,  due- 
bills,  and  other  instruments  in  writing  con- 
ML.  B.  A. 


tainim^  an  absolute,  unconditional  promise 
or  obligation  to  pay  a  sum  of  money  or  per- 
sonal property.  Tne  same  doctrine  was  re- 
iterated in  the  late  case  of  Oundliag  v.  Chi- 
cago, 170  111.  340,  48  L.  R.  A.  230,  52  N.  E. 
44.  The  same  rule  was  declared  in  Cecil  v. 
Green,  161  111.  266,  32  L.  R.  A.  6G6,  43  N.  K, 
1106;  and  Wilson  v.  Sanitary  Dist.  133  111. 
443,  27  N.  E.  203.  See  also  Sandiinan  v- 
Breach,  7  Bam.  A.  C  90.  Langdon  v.  People, 
133  111.  382,  24  N.  E.  874,  has  been  cited  as 
an  authority  sustaining  appellaat's  position. 
There  is,  however,  nothing  in  that  case  in 
conflict  with  the  auUiorities  above  cited. 
There  Langdon  was  indicted  for  forging  the 
signature  of  a  county  judge,  under  i  114  of 
division  1  of  tbe  Criminal  Code,  which  pro- 
vides that  "every  person  who  shall  .  .  . 
forge  or  counterfeit  the  signature  of  any  pub- 
lic officer  .  .  .  shall  be  imprisoned  in 
the  penitentiary,"  etc.;  and  it  was  held  that 
the  words  "other  forged  instruments"  wA'C 
broad  enough  to  cover  a  forged  certiiicate  of 
a  county  judge.  But  there  is  a  wide  differ- 
ence between  an  instrument  containing  the 
forged  signature  of  a  public  officer,  and  trade- 
marks and  labels.  A  person  found  guilty 
of  forging  the  former,  under  i  1 14  of  division 
1  of  the  Criminal  Code,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  one  year 
nor  more  than  twenty  years;  but  the  falsift- 
oation  of  the  latter  articles,  under  SS  115  and 
110,  is  not  forgery,  but  a  mere  misdemeanor. 
for  which  a  fine  not  exceeding  S200  may  be 
imposed.  We  find  no  provision  of  the  Crim- 
inal Code  that  the  simulation  of  trademarks 
and  labels  or  names  and  siftnnturea  is  torp- 
ery.  They  are  not  of  the  snuie  class  or  kind 
as  counterfeit  or  spurious  i-oin  and  forged 
bank  notes,  and  hence  they  cannot  be  regard- 
ed as  forced  instruments,  within  the  meaning 
of  the  statute.  In  the  Langdon  Co»e  the 
public  document  had  been  seize  J  and  taken 
from  the  possession  of  the  defendant  under  a 
search  warrant,  and  the  vital  question  was 
whether  it  should  be  admitted  in  evidence; 
and  in  the  decision  of  the  case  we  held  that. 
although  papers  may  be  illegally  taken  from 
the  poBsessitm  of  a  party  against  whom  they 
are  offered,  it  is  no  objection  to  their  admis- 
sibility, if  they  are  pertinent,  to  the  issue. 
The  court  will  not  take  notice  of  how  they 
were  obtained.  If,  therefore,  the  statute 
did  not  authorize  a  search  warrant  for  bogus 
trademarks,  labels,  names,  and  signatures,  as 
we  are  satisfied  it  did  not,  the  justice  of  the 
peace  had  no  jurisdiction  to  issue  a  search 
warrant,  and  his  action  was  void. 

There  is  another  fatal  defect  in  the  pro- 
ceeding. The  search  warrant  issued  by  the 
justice  directed  the  officer  to  diligently 
search  for  the  goods  and  chattels,  and,  if  the 
same  or  any  port  thereof  be  found,  to  bring 
the  same  before  the  justice  of  the  peace;  but 
the  warrant  nowhere  contains  a  direction 
that  he  shall  also  bring  with  him  the  person 
in  whose  possession  the  goods  are  found.  Sec- 
tion 3  of  division  8  of  the  Criminal  Code 
(Kurd's  Rev,  Stat.  1897)  expressly  provides 
that  the  warrant  shall  direct  the  officer  "to 
bring  such  stolen  property  or  other  things, 
when  found,  and  the  person,  in.  whose  po>- 
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session  thef  Are  found,  to  the  judge  or  justice 
of  the  peaxte  who  issued  the  warrajit."  Id 
Bishop,  New  Crim.  Proc.  )  243,  the  rule  is 
laid  down  that  a  search  warrant  must  con- 
tain everj  Bta,tutor7  requirement.  In  Cool- 
e7,  Const.  Lim.  €th  ed.  3G0,  it  is  eaid: 
"The  warrant  must  alqo  command  that  the 

Cda  or  other  articles  to  be  searched  for,  if 
nd,  together  with  the  partj  in  whose  cus- 
tody thej-  are  found,  be  brought  before  the 
magistrate,  to  the  end  that,  upon  further  ex- 
amination into  the  facts,  the  goods,  and  the 
partj  in  whose  custody  they  were,  may  be 
disposed  of  according  to  law."  In  State  ». 
Leach,  39  Me.  433,  under  a  statute  similar  to 
ours,  the  supreme  court  of  that  state  held 
that,  where  the  warrant  failed  to  require  the 
officer  to  bring  before  the  justice  the  person 
in  poBBCBsion  of  the  goods  seized,  the  proceed- 
ing was  illegal  and  void.  The  fact  that  the 
person  in  possession  of  the  articles  did  ap- 
pear will  not  cure  the  difficulty.  In  a  pro- 
ceeding of  this  character,  before  the  premises 
of  the  citizen  may  l>e  invaded  and  searched, 
a  strict  observance  of  the  requirements  of  the 
statute  must  appear  from  the  proceeding  it- 
self; otherwise  the  proceeding  will  be  void. 
Slate  V.  Whaien,  85  Me.  4B9,  27  Atl.  349. 

It  is,  however,  claimed   in  the  argument 
that  appellee  had  the  right  to  appeal  from 


the  judgment  of  the  justice,  and,  as  the  rtgbt 
of  appeal  eiiated,  the  writ  of  certiorari  cad- 
not  issue.  As  no  judgment  was  rendered 
against  appellee,  his  right  to  appeal  might 
well  be  doubted.  But  we  shall  not  stop  to 
consider  that  question,  as  this  court  has  neld 
in  numerous  cases  that  the  common-law  writ 
of  certiorari  may  be  awarded  to  all  inferior 
tribunals  and  jurisdictions,  where  it  appears 
that  they  have  exceeded  the  limits  of  their 
jurisdiction,  or  in  cases  where  they  have  pro- 
ceeded illegally,  and  no  appeal  is  allowed  or 
other  mode  provided  for  reviewing  their  pro- 
ceedings. People  eai  rei,  Loomia  v.  WHkin- 
aon,  13  III.  660;  Doolittle  v.  Galena  <£  C,  D. 
R.  Co.  14  111.  381;  Smith  v.  Highicay  Comra. 
150  111.  385,  38  N.  E.  987;  Byslop  v.  Finoh, 
09  III.  171.  In  the  last  case  named  it  is  laid 
(p.  184)  :  "There  are  two  classes  of  cases  in 
which,  according  to  the  previous  decisions  of 


this  o 


1  lie 


First,  whenever  it  is  shown  that  the  inferior 
court  or  jurisdiction  has  exceeded  its  juris- 
diction ;  second,  whenever  it  is  shown  that 
the  inferior  court  or  jurisdiction  has  pro- 
ceeded illegally,  and  no  appeal  or  writ  of  er- 

The  judgment  of  the  Appellate  Court  wilt 
be  aflirmed. 


INDIANA  SUPREME  COUHT, 


Frank  D,  BLUE,  Appt., 
Fannie  M.  BEACH  et  al. 


1*  It  l«  MOt  nec«HsiLrT  foF  Ibe  eovFt# 
decide  that  vaccination  Is  a  preventive  of 
smallpox.  In  order  lo  suslaln  an  order  at  a 
board  oF  health,  made  In  tbc  exercise  ol  pow- 
ers conferred  upon  It,  bj  which  vacclnatloD 
Is  tnsde  a  condition  ol  attending  school,  when 
there  is  danger  o(  an  epidemic  <£  smallpox. 
S.  The  exclusion  ot  iinvAcclnAtcd  pa- 
pUs  from  the  public  scIioalB.  la  the  ab- 
sence of  any  express  statute  making  vacclns- 
tlon  compulsory,  or  ImpoBing  It  as  a  condi- 
tion upon  the  privilege  of  attending  school, 
can  be  ]ustliled  on)?  ss  a  public  emergencj. 
under  rules  and  orders  of  the  boards  ot 
heslth  In  the  exercise  of  the  general  powers 
conferred  upon  them  by  stslute,  and  ca 
ccmtlnne  after  the  emergency  ceases. 

-J.  The  power  arrBnted  to  ■dmlnlntr*- 
tl-ve  boArd*  of  (he  nsture  ot  hoards  of 
health,  etc..  to  adopt  rules,  by-laws,  and 
regulations  reasonably  adapted  to  carry  out 
the  purpose  or  object  (or  which  they  are  cre- 
sted. Is  not  an  Improper  delegation  ot  leg- 
islative authority  In  vlDlatlan  ot  Const,  art. 
4.    i   1. 

-4.  The  BtatntorT  po^er  of  s.  faoRrd  of 
health  to  adopt  and  enforce  rules  and  regu- 
lations   oeceBSarr    to    preserve    the    public 

Mote, — As  to  right  to  require  compulsory  I 
-TBCclQStlon,  see  DufBeld  v.  Wllllamsport  School 
Dlst.  (Pa.)  2B  L.  R.  A.  1B2,  and  nole;  Rc\ 
Smith  (N.  Y.)  2S  L.  R.  A.  820:  Blasell  v.  Da- 
vison (Conn.)  29  L.  K.  A.  251;  State  ex  ret. 
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health,  and  to  prevent  the  spread  of  con- 
tagious and  Infectious  diseases.  Includes  the 
power  to  exclude  unvacclDated  children  from 
the  public  schools,  when  there  la  sn  emer- 
gency on  account  ot  the  dsnger  from  smsll- 
pox 

D.  The  exposnre  ot  a.  pnpll  to  umallpoz 
Is  not  a  necessary  condition  of  the  right  to 
exclude  him  from  school  until  he  Is  vacci- 
nated, where  the  people  In  the  community 
have   been  exposed  to   the  disease. 

6.  An  aiiTJLCcinittcd  pnpll  lit  not  sab- 
lected  to  a  penalty  by  being  excluded 
from  public  schools  daring  danger  of  an  epi- 
demic ot  smallpot.  under  an  order  ot  the 
board  ol  health. 

(February  1.  1900.) 

APPE.Uj  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Vigo  County  in 
favor  of  defendants  in  a  proceeding  to  en- 
join defendants  from  excluding  plaintiff's 
son  from  tha  public  schools.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stlmaon,  StlDison,  ft  Coadlt 
and  A.  M.  Hlgglni  for  appellant. 

Ur.  Merrill  Moorea,  with  Meears.  W.  A. 
XetobKm  and  WUIi*in  Ii.  Taylor,  for  ap- 

The  merit  of  vaccination  is  one  with  which 

this  court  has  nothing  to  do. 

Adams  V.  Burdge  (Wis.)  3T  L.  R.  A.  IDT :  Totts 
V.  Breen  (111.)  IB  L.  R.  A.  1G2 :  Uorrla  *. 
Columbus  (Ga.,  42  L.  R.  A.  176;  and  Wyatt 
V.  Rome  (Gs.)   42  L.  B.  A  ISO. 


,Coe>^lc 


Blub  t.  Bbach, 


CtetMlOMd,  0.  0.  rf  St,  L.  B.  Co.  T,  Backiu, 
133  IimL  542,  18  L.  R.  A.  729,  33  N.  E.  421 ; 
Baeen  t.  Etrong,  i  Vt.  432;  Jay  County 
Comr*.  T,  Fertich,  18  Ind.  App.  1,  43  N.  E. 

The  powBTB  of  ita.t«  boards  of  health  have 
alwafm  been  most  liberally  conatrued. 

Boards  of  Heaitk,  4  AtD.  &  Eng.  £nc  lAvr, 
2d  ed.  p.  597 ;  Farker  t  W.  Public  Health  A 
Safety,  E  79;  Gregory  v.  Afno  Yoi-fc,  40  N.  Y. 
2;U:  OokU  y.  Rocketter,  105  N.  Y.  46,  12  N. 
E.  275;  State  ex  ret,  Trenton  Bd.  of  Health 
T.  Uutchinaon,  39  N.  J.  Ea.  218;  Lafa«  Erie 
<t  IF.  A.  Co.  V.  Jamet,  10  lud.  App.  ^2,  35 
X.  E.  395,  38  N.  E.  192;  Prentice,  Pol.  Pow- 
ers, p.  105 ;  TiedeniAii,  Pol.  Power,  S  42. 

It  has  always  been  held  in  Indiana  that 
broad  powers  of  legislation  over  local  mat- 
ters could  be  delegated  t^  the  general  assem- 
tiiy  to  municipal  boards,  and  that  the  com- 
mon council  Mtd  trustee*  of  incorporated 
towns  possess  all  powers  of  locaJ  legislation 
which  may  be  delegated  to  tbem,  the  only 
limitation  being  the  limitation  of  the  grant 
itself. 

Pertioh  T.  Mtohma;  111  Ind.  480,  11  N. 
E.  S05;  Indianapolia  School  Camrt.  v.  State 
M  rel.  Bander,  129  lad.  34,  13  L.  R.  A.  147, 
28  K.  E.  Gl;  Bheehan  r.  Btwget,  53  Conn. 
-tMl ;  Elliott,  Railroads,  |  878;  Stale  e»  rel. 
liailroad  &  Woretutuw  Oommianon  v.  Chi- 
cago, U.  a  Bt.  P.  R.  Co.  38  Minn.  281,  37  N. 
W.  782;  Chicago,  M.  d  Bt.  P.  B.  Co.  v.  Mi^ 
nexota,  134  U.  S.  459,  33  L.  ed.  982,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct  Rep.  402,  702; 
Iiitcrstate  Commoroe  Commission  v.  Oiacin- 
atti,  X.  0.  d  T.  P.  R.  Co.  167  U.  S.  479,  42 
L.  ed.  243,  17  Sup.  Ct  Rep.  896;  Int«rttate 
Commerce  Commitiion  t.  Detroit,  G.  H.  £ 
SI.  R.  Co.  167  U.  S.  848, 42  L.  ed.  310,  17  Bup. 
CL  Rep.  310;  Woodruff  t.  New  York  i  N.  JS. 
R.  Co.  59  Conn.  70;  Siorr*  t.  Pmsacola  *  A. 
11.  Co.  2D  Pla.  622,  II  So.  226;  Atlantic  Kxp. 
Co.  T.  iVilmington  A  W.  R.  Co.  Ill  N.  C. 
472,  IS  L.  R.  A.  393, 4  Inters.  Com.  Rep.  894, 
10  S.  E.  393;  Qeorgin  R.  Co.  v.  Smith,  70 
Ga.  G04 ;  Jasper  County  Contra,  v.  Bpitler, 
13  Ind.  237;  Lafayette,  M.  d  B.  R.  Co.  r. 
OdgcT,  34  Ind.  223;  WeleK  t.  Bovsen,  103 
Ind.  255.  2  N.  E.  722;  Parley  t.  Hamilton 
County  Comrs.  126  Ind.  488,  26  N.  E.  174; 
Eagttaan  v.  Stale,  109  Ind.  278,  10  N.  E.  97, 
58  Am.  Rep.  400;  Madison  T.  Abbott,  118 
Ind.  339,  21  N.  E.  28;  State  ea  rel.  Clark  y. 
HaKOrth,  122  Ind.  462,  7  L.  R.  A.  240,  23  N. 
E.  848;  GUmeland,  C.  0.  d  St.  L.  ft.  Co.  v. 
Backus,  133  Ind.  522,  18  L.  R.  A.  729,  33  M. 
K  421. 

Boards  of  health  bave  power  to  make  rules 
and  regulations  having  the  force  of  laws. 

Sal«m  V.  Eaatem  R.  Co.  98  Mass.  431,  08 
Am.  Dec.  650;  Milne  v.  Davidmn,  5  Mart.  N. 
8.  409,  16  Am.  Dec.  189;  Gregory  v.  Sew 
Torb,  40  N.  T.  282;  Polinsky  v.  People,  73 
N".  Y.  65;  People  ea  rel.  Con  r.  flpootal  Ses- 
now  Ct.  Justices,  7  Hun,  214. 

The  state  board  of  health,  being  a  munici- 
pal corporation  authorized  to  adopt  rules 
and  by-laws  to  prevent  outbreaks  and  the 
*prrad'  of  contagious  and  infectious  diseases, 
i>iii1d  hare  the  power  to  adopt  by-laws  or 
50  L.  R,  A.  1 


ordinances  in  the  effectuation  <A  thii  pur- 
pose, which    would    ba.ve    the  same    tores 

throughout  the  state  which  a  city  ordinance 
has  throughout  the  corporate  limits  of  the 
city. 

Van  Wormer  v.  Albany,  15  Wend.  263; 
Meeker  V.  Van  Renaaelam;  15  Wend.  397; 
ffort  V.  Albany,  S  Wend.  571,  24  Am.  Dec. 
105. 

That  the  power  of  the  legislature  to  re- 
quire vaccination,  if  deemed  essential  to  pub- 
lic health,  is  within  the  police  power,  will 
not  be  disputed. 

Champer  v.  Oreencoslie,  138  Ind.  351,  24 
L.  E.  A.  768,  35  N.  E.  14;  Totonsend  v. 
State,  147  Ind.  624,  37  L.  R.  A.  294,  47  N.  E. 
10. 

To  say  that  tho  ordinance  is  unreasonable 
is  not  to  deny  its  validity,  if  the  city  council 
had  the  right  to  ordain  it. 

Shea  T.  iluncie,  148  Ind.  14,  46  N.  E.  140. 

School  authorities  may  exercise  the  power 
to  make  all  reasonable  rules  and  regulations 
for  the  health,  good  government,  and  proper 
instruction  of  the  pupils,  even  without  any 
statutory  delegation  whatever. 

Pertich  v.  iftcAener,  111  Ind.  480,  11  N. 
E.  SOS;  Indianapolis  Soliool  Comrs.  v.  8tat« 
C3>  rel.  Bander,  129  Ind.  34,  13  L.  R.  A.  147, 
28  N.  E.  61;  Bheehan  v.  Bturges,  53  Conn. 
481. 

California,  New  York,  and  Connecticst, 
and  for  that  matter  many  other  states,  in- 
cluding Massachusetts,  bave  enacted  laws 
requiring  vaccination. 

Abeel  V.  Clark,  84  Cal.  228,  24  Pac  333; 
Bitsetl  T.  Davison,  66  Conn.  183,  29  L.  R. 
A.  251,  32  Atl.  348;  He  Walters,  66  N.  Y.  S. 
R.  479,  32  N.  Y.  Supp.  322;  Duffield  v.  Wil- 
liamsport  School  Diet.  162  Pa.  478,  25  L. 
R.  A.  152,  29  Atl.  742;  Re  Rebenack,  62  Mo. 
App.  8;  State  v.  Nelson,  66  Hinn.  166,  34 
L.  R.  A.  318,  68  N.  W.  1066. 

The  right  to  enforce  vaccination  is  derived 
from  necessity. 

Jforru  T.  CoEumbM,  102  Oa.  792,  42  L. 
R.  A.  176,  30  S.  K  860;  Slate  v.  Nelson,  66 
Minn.  160,  34  L.  R.  A.  318.  68  N.  W.  1066; 
Catties  V.  Waters,  64  Ark.  809,  44  S.  W.  363; 
Burst  V.  Warner,  102  Mich.  244,  26  L.  R.  A, 
484,  60  N.  W.  440. 

Very  broad  powers  to  make  rules  and  regu- 
lations may  be  conferred  upon  administni- 
tive  boards  similar  to  the  board  of  health. 

Stale  etB  rel.  Port  Royal  Uin.  Co.  v.  Ha- 
good,  30  S.  C.  519, 3  L.  R.  A.  841,  9  S.  E.  8B6 ; 
PeopU  V.  Dunn.  80  Cal.  214,  22  Pac  140; 
Territory  ea  rel.  Smith  v.  Bcott,  3  Dak.  407, 
20  N.  W.  401;  iSlate  ea  rel.  Atiy.  Gen.  v. 
McGraw,  13  Wash.  319,  43  Pac.  176;  Carioit 
V,  St.  Francis  Levee  Dist.  60  Ark.  630,  27  S. 
W.  690;  Iforttn  T.  Witherspoon,  135  Mass. 
175 ;  Slate  ea  rel.  Atwood  v.  J?unler,  38  Kan. 
683,  17  Pac.  177;  Opinion  of  Juatiees,  138 
Mass.  001 ;  People  ea  rel.  Akin  v.  Kipley,  171 
III.  44,  41  L.  R.  A.  775,  4B  N.  E.  229 ;  People 
v.  Brooks,  101  Mich.  98,  59  N.  W.  444;  Slate 
T.  flarrtnjjer,  110  N.  C.  528,  14  S.  E.  781; 
feople  V.  Lang  Island  K.  Co.  134  N.  Y.  506, 
31  N.  B.  873;  Interstate  Commeroe  OommiS' 
eion  T.  Alabama  Midland  B.  Co.  168  U.  S.  , 
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144,  42  L.  ed.  414,  IS  Sup.  Ct  Rep.  46;  Chi- 
eago,  B.  d  Q.  B.  Co.  t.  Jonea,  149  111.  380,  24 
L.  K.  A.  141,  4  Inters.  Com.  Hep.  (183,  37  N. 
E.  247 ;  Ncm  York  d  W.  E.  R.  Co.  ».  BrUtol, 
«2  Conn.  527,  2C  Atl.  122;  PeopU  v.  Wela- 
leore  d  H.  Canal  Co.  32  App.  Div.  120,  52  N. 
Y.  Supp.  S50:  Railroad  Comra.  v.  Portland 
d  0.  Cent.  II.  Co.  63  Me.  2G0,  18  Am.  Rep. 
!08;  Field  v.  Clark,  143  U.  S.  049,  30  L.  ed. 
2B4,  12  Sup.  Ct.  Rep.  495;  fie  Kollock,  105 
U.S.  520,41  Led.  SI  3,  17  Sup.  Ct.  Rep.  444; 
Prathcr  t.  United  States,  9  App.  D.  C. 
87  ;  United  Etalet  v.  Ford,  BO  Fed,  Rep.  407 ; 
United  Blates  v.  Breen,  40  Fed.  Rep. 
402 ;  United  States  v.  Ormsbee,  74  Fed.  Hep. 
207;  United  Btatct  t.  MoUne,  82  Fed. 
Rflp.  6112;  Caha  v.  Untied  States,  la2  U.  S. 
218,38  L.  ed.  417,  14  Sup.  Ct.  Rep.  513; 
Rumaeji  v.  .Vtio  York  d  \.  E.  R.  Co.  130  N. 
i.  88,  28  N.  K.  7ti3;  Filsgerald  v.  State 
{Ttx.}   9  S.  W.  150. 

Jordkit,  J.,  delivered  the  opinion  of  the 

Appellant,  Frank  D.  Blue,  instituted  this 
ictioD  to  enjoin  the  appellees,  Fannie  M. 
Beaeh  and  Orville  E.  Connor  |tlie  former  be- 
ing a  teacher,  and  the  latter  the  euperin- 
tendent,  of  a  graded  public  school  in  the  city 
of  Terre  Haute),  from  excluding  his  son, 
Kleo  Blue,  from  attending  said  school.  Thei 
complSiint.  inter  alia,  discloses  that  appel- 
lant (plaintilT  below)  is  a  resident  t&jipayer 
of  tie  city  of  Terre  Haute,  Vigo  county,  In- 
diana, and  is  the  father  of  said  Kleo  Blue, 
and  Hint  the  latt«r  i*  a  well  and  health; 
child,  between  the  ages  of  si.x  and  twenty-one 
years,  unmarried,  residing  with  his  father  in 
the  school  district  wheiein  the  school  of 
which  appellees  are  in  charge  is  situated.  The 
complaint  further  charges  that  the  defend- 
ants have  excluded  said  Kleo  from  the  said 
public  school,  and  are  threatening  to  prevent 
bis  furtlicr  attendance  as  a  pupil  therein. 
Appellees  filed  an  anaiver  in  three  para- 
graphs; the  first  being  a  general  denial, 
which  subsequently  was  withdrawn.  By  the 
second  paragraph  they  sought  to  justify  the 
act  of  which  appellant  complained,  upon  the 
facts  therein  alleged  and  set  forth ,^that 
there  was  an  exposure  to,  and  danger  of  an 
epidemic  of,  the  disease  of  smallpox  within 
the  limits  of  the  city  of  Terre  Haute,  and 
that  the  board  of  health  of  the  state  of  In- 
diana had  in  1801,  in  pursuance  to  law, 
made,  adopted,  and  published  a  certain  rule 
OT  by-law,  numbered  11,  and,  further, that  the 
legally  organized  and  constituted  board  of 
health  of  said  city  had  made  and  adopted  a 
certain  order.  The  latter,  together  with  the 
above-mentioned  rule  of  the  state  board  of 
health,  is  incorporated  in,  and  made  a  port 
of,  the  answer.  It  ia  then  further  alleged 
that,  in  pursuance  to  and  in  accordance  with 
said  order  of  the  local  board  of  health,  the 
secretary  tliereof  had  notifled  and  directed 
the  board  of  school  trustees  of  said  city,  to- 
gether with  the  superintendent  of  its  public 
schools,  not  to  allow  or  permit  any  person 
whatever  to  attend  such  schools  unless  he  or 
she  had  been  vaccinated.  In  pursuance  of 
•aid  order  of  the  board  of  h«alth.  and  the 
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notice  given  by  said  health  officer,  said  bu- 
perintendent  of  schools  directed  appelieea- 
not  to  allow  or  permit  any  person  whatever 
to  attend  the  public  school  mentioned  in  the- 
complaint  unk'ss  such  person  had  been  vac- 
cinated. In  pursuance  of  such  order  and  di- 
rections, appellees  ^otified  appellant,  and. 
also  notified  his  son,  Kleo  Blue,  that  unlesa- 
the  latter  was  vaccinated  he  would  not  be 
permitted  to  attend  tiaid  school  as  a  pupil. 
Appellant  failed  and  refused  to  have  his  bod- 
vaccinated,  and  the  son  also  refused  to  be 
vaccinated;  and  by  reason  of  the  order  and 
directions  aforeaaid,  it  is  alleged,  appellees 
refused  to  permit  him  to  attend  said  school. 
The  third  paragraph  of  the  answer  is  sub- 
stantially the  ^anie  as  the  second,  except  that 
it  sets  out  and  incorporates  therein  an  or- 
dinance of  the  city  of  Terre  Haute,  adopted 
in  1881,  whereby  the  board  of  health  of  said- 
city  was  created  and  invested  with  certain 
specified  powers.  Rule  II  of  the  state  board 
of  health,  in  force  at  and  prior  to  the  time- 
of  the  order  made  by  the  local  health  board, 
and  made  a  part  of  the  answer,  ia  aa  fol- 
lows: "In  all  cases  where  an  exposure  to- 
amallpox  is  threatened,  it  shall  be  the  duty 
of  the  board  of  health,  within  whose  juris- 
diction such  exposure  shall  have  occurred,  or 
danger  of  such  an  epidemic  ensuing,  to  com- 
pel a  vaccination  or  r^accination  of  all  ex- 
posed pertione.  Al!  vaccinations  must  be- 
made  with  non-humanized  virus.  The  only 
exception  to  this  rule  that  is  recognized  by 
this  board  is  in  the  event  that  smallpox  is- 
prevalent  in  epidemic  form,  and  the  health 
ofTicer  should  certify  to  the  impossibility  of 
obtaining  such  virus  in  sufficient  quantity. 
and  also  as  to  the  purity  of  the  humanized 
virus  to  be  used  in  lieu  of  the  bovine  virus." 
The  order  mode  by  the  local  board  of  health, 
and  made  a  part  of  the  answer,  is  aa  fol- 
lows; "Whereas,  there  has  been  and  is  an' 
exposure  to,  and  a  danger  of  an  epidemic  of, 
smallpox  within  the  city  limits  of  the  city 
of  Terre  Haute,  Indiana;  and  whereas,  vac- 
cination is  the  only  preventive  of  the  disease 
of  smallpox,  and  the  only  preventive  of  the 
same  becoming  an  epidemic;  and  whereas,  it 
is  dangerous  to  allow  and  permit  persons  to 
attend  the  public  schools  within  the  limits 
of  said  city  without  being  vaccinated : 
Therefore,  be  it  adjudged,  decreed,  and  or- 
dered that  there  has  been  and  is  an  exposure 
to,  and  danger  of  an  epidemic  of,  smallpox 
within  the  limits  of  said  city  of  Terte  Haute, 
and  that  it  is  dajigerous,  and  would  cause 
an  exposure  to  and  an  epidemic  of  smallpox 
in  said  city,  to  allow  and  permit  persons  to 
attend  public  schools  witliin  said  city  with- 
out being  vaccinated,  therefore  no  persons 
shall  be  allowed  or  permitted  to  attend  any 
public  school  within  the  limits  of  said  city 
without  first  being  vaccinated  according  to 
law;  and  be  it  further  ordered  that  the  secre- 
tary of  this  board  notify  the  board  of  school 
trustees  and  the  superintendent  of  the  pub- 
lie  schools  of  this  order  and  judgment."  The 
ordinance,  pertaining  to  the  board  of  health, 
adopted  by  the  common  council  of  the  city  of 
Terre  Haute   in   December,   1381,  which,   aa 
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previDiuJjr  itated,  ma  nude  *  pSiit  of  ttte 
third  parifraph  of  the  answer,  among  other 
things,  provides  as  follows:  "The  board  ol 
health,  hereby  established,  shall  have  general 
sapervision  of  the  saoitary  condition  ol  the 
city,  and  is  hereby  invested  with  power  to 
estftblish  and  enforce  such  rules  and  regula- 
tions aa  they  may  de«n  necesBSJy  to  pro- 
mote, preserve,  and  secure  tbe  health  of  tlie 
city  and  to  prevent  the  introduction  and 
spreading  of  contagious,  infectious,  or  pesti- 
lential diseases."  A  demurrer  was  over- 
ruled to  each  paragraph  of  the  answer,  and 
plaintiff  replied  in  seven  paragraphs,  the 
Erst  of  which  is  a  eeneral  denial.  The  sec- 
ond paragraph  of  Uie  reply  set  out  several 
ralea  adopted  by  the  state  board  of  health. 
The  fourth  alJe^  that  tbe  local  board  of 
he«]th,  in  addition  to  the  order  mentioned 
in  the  answer,  had  by  another  rule  excepted 
all  children  from  said  order  who  presented 
B  certifieate  from  a  physician  to  the  effect 
that  they  were  in  fe^le  health,  or  were  sub- 
ject to  scrofulous  or  other  blood  diseases. 
The  sixth  paragraph  merely  averred  that  a 
local  board  of  health  had  been  organized  un- 
der an  ordinance  adopted  fay  the  city  of 
Terre  Haute  by  virtue  of  the  provisions  of 
the  general  law  of  the  state  of  Indiana.  By 
the  third  paragraph  of  reply  it  wa«  sought 
U>  show  that,  at  the  time  plaintiff's  son  vra« 
excluded  from  the  school  in  question,  the 
danger  of  an  epidemic  of  smallpox  in  the  city 
of  Terre  Haute  had  passed  away.  By  the 
Hfth  paragraph  it  is  averred  that  there  had 
been  no  exposure  to  smallpox  in  the  city  of 
Terre  Haute,  and  that  but  one  case  had  been 
reported  as  existing  in  the  state,  which  was 
at  the  city  of  Muncie.  By  the  seventh  para- 
graph plaintiff  alleged  and  sought  to  show 
that  vaocinatio?!  in  all  cases  produced  a 
inathsome  constitutional  disease,  which 
poisoned  the  blood  of  the  patient,  and  fre- 
quently resulted  in  deati,  and  that  vaccina- 
tion was  not  a  preventive  of  smallpox.  A 
demurrer  waa  sustained  to  the  second,  fourth, 
and  sixth  paragraphs  of  the  reply,  and  over- 
ruled as  to  the  third,  fifth,  and  seventh. 
Upon  the  issues  joined,  there  was  a  trial  by 
the  court,  which  resulted  in  a  judgment  in 
favor  of  appellees. 

The  evidence  is  not  in  the  record,  and  a  p. 
pellant  seeks  a  reversal  of  the  judgment  tie- 
low  upon  the  ruling  of  the  court  in  holding 
the  answer  sufScient  upon  demurrer,  and  in 
lustaining  the  demurrer  to  the  second, 
fonrth,  and  sixth  paragraphs  of  reply.  The 
contention  of  appellant's  learned  counsel  is 
that  each  paragraph  of  the  answer  is  bad, 
and  that  the  facts  and  matters  therein  dia- 
closed  will  not  justify  the  appellees  in  ei- 
Rluding  appellant's  son  from  the  public 
■shoots.  Their  iusistenee  may  be  said  to  em. 
brace  the  following  propositions:  Fir?it. 
The  exclusion  of  a  pupil  from  the  public 
schools  of  this  state,  who  is  "well  and 
healthy,"  as  the  complaint  discloses  was  tbe 
condition  ot  Kleo  Blue,  and  where  there  has , 
been  no  exposure  to  the  infection  of  small- 1 
pox,  cannot  be  sustained  merely  because  such 
pupil  refuses  to  be  vaccinated.  Second. 
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The  right  of  appellant's  son,  under  the  facts 
shown  by  tbe  eomplafnt,  to  attend  the  public 
school  in  question,  is  guaranteed  by  tbe  Con- 
stitution, and  tbe  qualifications  necessary  to 
tbe  exercise  of  this  privilege  are  prescribed 
by  statute;  and,  as  there  is  no  statute  pro- 
viding that  vaccination  of  a  pupil  shall  be- 
come a  condition  precedent  to  this  privilege, 
hence  it  is  contended  that  the  order  made  by 
the  local  board  of  health  was  without  author, 
ity  of  law.  Third.  It  is  further  insisted 
that  rules  or  by-laws  adopted  by  the  state 
board  and  local  boards  of  health  do  not  have 
the  force  of  laws  within  their  respective  ju- 
risdictions, and  that  the  power  of  the  state 
board  to  adopt  a  by-law  or  rule  of  the  na- 
ture of  rule  11  fs  legislative.  Therefore,  un- 
der article  4,  f  I,  of  the  state  Constitution, 
whereby  all  legislative  authority  is  lodged  in 
the  general  assembly,  the  power  to  make 
such  rules  cannot  be  delegated  by  it  to  boards 
of  health. 

Appellant,  in  the  course  of  his  argument, 
strenuously  insists  that  vaccination  is  in  no 
manner  a  preventive  of  smallpox,  and  that 
its  failure  in  this  respect  is,  as  he  contends, 
now  conceded  by  many  eminent  medical  au- 
thorities. In  the  objections  which  be  urgee 
against  vaccination,  he,  to  an  extent,  at  least, 
proceeds  upon  the  assumption  that  the  per- 
son who  is  subjected  thereto  will  thereby 
have  his  system  so  poisoned  by  tbe  vaccine 
virus  as  to  result  in  his  permanent  injury. 
It  is  true  that  bad  resulta  may,  and  possi- 
bly do,  follow  from  the  use  of  impure  virus, 
or  when  the  syBt«m  of  the  patient  is  itaelf 
in  a  diseased  condition;  hut  that  such  is  the 
result  in  all  cases  where  pure  virus  is  used, 
and  proper  care  and  skill  are  exercised,  is 
certainly  nothing  more  than  mere  assump- 
tion. With  equal  force  it  might  be  asserted 
that  in  all  cases  of  tbe  amputation  of  a  limb, 
by  a  skilful  and  experienced  surgeon,  the 
death  of  the  patient  will  necessarily  follow 
as  a  result  of  the  operation.  We  may  say, 
however,  in  answer  to  the  contention  of  ap- 
pellant upon  this  feature  of  the  case,  that 
our  decision  herein  does  not  in  any  manner, 
under  the  circumstances,  depend  upon  the 
proposition  that  vaccination  is  a  preventive 
of  smallpox.  In  addition  to  the  argument 
advanced  by  appellant,  we  have  been  fully 
supplied,  during  the  pendency  of  this  ap- 
peal, with  many  circulars  and  other  docu- 
ments denying  the  eSicacy  of  vaccination. 
With  the  wisdom  or  policy  of  vaccination,  or 
as  to  whether  it  is  or  is  not  a  preventive  of 
the  disesse  of  smallpox,  cour^,  in  the  de- 
cision of  cases  like  the  one  at  bar,  have  no 
concern.  It  is  a  question,  it  is  true,  about 
which  eminent  medical  men  differ, — a  large 
majority  of  whom,  however,  affirm  that  it 
serves  na  a  preventive  of,  or  a  protection 
against,  this  dread  scourge,  which  Macaulay 
denominated  "the  most  terrible  of  all  minis- 
ters of  death."  The  question  is  one  which 
the  legialature  or  boards  of  health,  in  the 
exercise  of  the  powers  conferred  upon  them, 
nmst  in  the  first  instance  determine,  as  tbe 
taw  affords  no  means  for  the  question  to  be 
subjected  t«  a  judicial  inquiry  or  detsriB)i^| ,  < 
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tion.  ConsequeDtlj,  in  our  bolding  in  this 
appeal,  it  cannot  be  said  that  we  ^rm  the 
ftrgumentB  of  those  who  disbelieve  in  the  ef- 
floacf  of  vaccination,  or  that  we  deuy  the 
argumenta  of  those  who  assert  that  it  ii  a 
failure,  and  an  outrage  upon  pergonal  liber- 
ty.  With  this  statement,  we  pass  to  the 
consideration  of  the  real  question  Involved. 
There  is  no  express  statute  in  this  state 
making  Taccination  compulsory,  or  impos- 
ing it  t,e  a  condition  upon  the  privilege  of 
children  attending  our  public  sdioolB:  and, 
in  the  absence  of  such  a  law,  the  act  of  ap- 
pellees in  excluding  Kleo  Blue  from  the  pub- 
lic schools  in  question  must,  under  the  facts, 
be  jUBtiQed,  if  at  all,  as  a  public  emergencv, 
under  the  rules  and  orders  of  the  respective 
boards  of  hea^ith  ae  set  out  in  the  answer,  in 
1S91  the  legislature  of  this  state  passed 
statute  creating  and  establishing  a  state 
board  of  taealtli,  and  investing  it  with  ceitain 
powers.  See  Burns's  Kev.  Stat.  1894,  §} 
6711  et  leq.  Bj  {  6  of  the  original  act 
(Burns's  Rev.  Stat,  f  6716),  this  board  is  ex- 
pressly authorized  and  empowered  to  adopt 
"rules  and  by-laws,  subject  to  the  provisions 
of  this  act  and  in  harmony  with  other  stat- 
utee  In  relation  to  the  public  health,  to  pre- 
vent outbreaks  and  the  spread  of  contagious 
and  infectious  diseases."  Section  6718  pro- 
vides that  it  Eba.ll  be  the  duty  of  local  boards 
of  health  to  protect  the  public  health  by  the 
removal  of  causes  of  disease,  when  known, 
and  in  all  cases  to  take  prompt  action  to  ar- 
rest the  spread  of  contagious  diseases,  to 
abate  and  remove  nuisances  dangerous  to 
.  the  public  health,  and  to  perform  such  other 
duties  as  may  from  time  to  time  be  required 
of  them  by  the  state  board  of  health,  per- 
taining to  the  healtii  of  the  people.  By  1 
6719  it  is  provided  that  "it  shall  be  the  duty 
of  county  boards  of  health  to  promulgate  and 
enforce  all  rules  and  regulations  of  the  state 
board  of  healtb,  in  their  respective  counties, 
which  may  be  issued  from  time  to  time  for 
the  preservation  of  the  public  healtb  and  for 
the  prevention  of  epidemic  and  contagious 
diseases.  And  the  secretary  of  any  board  of 
health,  who  shall  fail  or  refuse  to  promul- 
gate and  enforce  such  rules  and  regulations, 
and  any  person  or  persons,  or  the  officers  of 
any  corporation  who  shall  fail  or  refuse  to 
obey  such  rules  and  regulations,  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  one  hundred  dollars,  and  upon 
a  second  conviction  the  court  or  jury  try- 
ing the  cause  may  add  imprisonment  in  the 
county  jail,  for  any  period  not  exceeding 
ninety  days."  By  i  07Z6  the  governor  of 
the  state  is  empowered  to  draw  a  warrant 
upon  the  state's  treasury  for  money,  in  any 
sum  not  exceeding  £50,000,  to  be  expended  in 
preventing  the  introduction  into  the  state, 
and  the  spread,  of  cholera  and  other  conta- 
gious and  infectious  diseases.  Under  the  gen- 
eral law,  by  which  thecity  of  Terre  Haute 
is  governed,  the  legislature  expressly  con- 
ferred upon  its  common  council  the  power 
to  establish  a  board  of  health,  and  to  invest 
it  with  the  neceseaxy  power  to  attain  its  ob< 
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ject.  This  power  tbe  oommou  council  of  that 
eity  seems  to  have  exercised  by  establishing 
a  board  of  health,  under  the  ordinance  of 
1S81,  and  investing  it  with  autiiority  to 
make  and  enforce  such  rules  and  regulations 
as  the  board  might  deetn  necessary  "to  pro- 
mote, preserve,  and  secure  the  he^th  of  th« 
city,  and  to  prevent  the  introduotitm  and 
spreading  of  contagious,  infectious,  or  pesti- 
lential diseases."  Rule  11  of  the  state  board 
of  health,  which  appears  to  have  been 
adopted  and  promulgated  in  1891,  soon  afUr 
the  organization  of  that  board,  provides,  aa 
we  have  seen,  that,  in  all  case«  where  an  ex- 
posure to  smallpox  is  threatened,  it  shall  ba 
the  duty  of  the  board  of  health  within  whoM 
jurisdiction  such  exposure  shall  have  oc- 
curred, or  danger  of  such  epidsmie  ensuing, 
to  compel  the  vaccination  or  revaccinatjon 
of  all  exposed  persons.  Pursuant  to  this 
rule,  and  in  the  exercise  of  tbe  powers  with 
which  it  was  generally  invested,  this  local 
board,  after  expressly  finding  that  tjiere  had 
been  and  was  sji  exposure  to  and  danger  of 
an  epidemic  of  smallpox  within  the  limits 
of  the  city  of  Terre  Haute,  made  and  promul- 
gated the  order  in  controversy,  to  the  efl'ect 
that  no  person  be  allowed  to  attend  the  pub- 
lic schools  of  that  city  without  being  vac- 
cinated. In  obedience  to  this  ord^r,  it  ap- 
pears, the  superintendent  of  the  city's  public 
schools  directed  appellees  not  to  permit  any 
person  to  attend  the  school  over  which  they 
were  in  charffe  unless  such  person  had  been 
vaccinated.  'That  the  rule  or  by-law  adopted 
by  the  state  board  of  healtb,  and  the  order 
of  tbe  local  board,  were  each  intended  to  ae- 
oure  and  protect  the  public  health,  by  pre- 
venting the  spread,  in  its  virulent  form,  of 
th«  contagious  and  loathsome  disease  of 
smallpox,  there  certainly  can  be  no  doubt. 
That  the  preservation  of  the  public  healtli 
is  one  of  the  duties  devolving  upon  the  statp. 
as  a  sovereign  power,  cannot  be  successfulU 
controverted.  In  fact,  among  all  of  the  ob- 
jects to  be  secured  by  governmental  lawn. 
none  is  more  important  than  the  preserva- 
tion of  the  public  health;  and  an  imperativr 
obligation  rests  upon  the  state,  through  it- 
proper  instrumentalities  or  agencies,  to  take 
all  necessary  steps  to  promote  this  object- 
This  duty  finds  ample  support  in  tbe  police 
power,  which  is  inherent  in  the  state,  and 
one  which  the  latter  cannot  surrender.  In 
the  case  of  State  v.  Oerkardt.  145  Ind.  430, 
33  L.  R.  A.  313,  44  N.  E.  460,  on  page  451 
of  the  opinion,  and  page  473,  44  N.  E.,  in 
speaking  in  reference  to  the  police  power,  it 
is  said:  "The  police  power  of  a  state  is 
recognized  by  the  courts  to  be  one  of  wide 
sweep.  It  is  exercised  by  the  state  in  order 
to  promote  the  health,  safety,  comfort,  mor- 
als, and  welfare  of  the  public.  The  right  to 
exercise  this  power  is  said  to  be  inherent  in 
the  people  in  every  free  government.  It  ia 
not  a  grant  derived  from  or  under  any  writ- 
ten constitution.  It  is  not,  however,  with- 
out limitation,  and  it  cannot  be  invoked  so 
as  to  invade  the  fundamental  rights  ot  a 
citizen.  As  a  general  proposition,  it  may  be 
asserted  that  it  is  tlie  province  of  the  l^s- 
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lalure  to  decide  when  the  exigency  ezista  for 
t)it  eiLtrciw  of  this  power,  but  U  to  what  are 
the  sulijccu  which  come  within  it  is  erl- 
iltntly  a  judicial  queetioD."  See  also 
Ckiimper  V.  UreaxKutle,  138  Ind.  339,  £4  L. 
a.  A.  7G3,  35  N.  E.  14. 

in  order  to  aecure  and  promote  the  pul>- 
,'lc  hrdlth,  the  state  creates  boards  of 
hfiiUh,  as  an  inttrument«.Ut7  or  agency  for 
tliat  purpose,  and  invests  them  with  Hie 
pou'cr  to  adopt  ordinances,  by-laws,  rules, 
snd  regulations  QGcessary  to  secure  the  ob- 
jects of  their  orgaaliation.  While  it  it  true 
that  the  ehsrscter  or  nature  of  such  boards 
]»  administrativo  only,  still  the  powers  con- 
Ferred  upon  tbem  by  the  legislature,  in  view 
of  the  great  public  interest  confided  to  them, 
have  always  received  from  the  courts  a  lih- 
eial  eonstmction;  and  the  right  of  the  leg- 
islature  to  confer  upon  them  the  power  to 
make  reasonable  rules,  by-laws,  and  regula- 
tions is  generally  recof;nized  by  the  authori- 
ties. Parker  t  W.  Public  Health  t  Safety,  | 
TO:  4  Am.  A  Eng.  Enc.  L.  2d  ed.  p.  B97 ;  Lake 
Erir  A  IF.  B.  Co,  v.  Jamea,  10  Ind.  App.  660, 
33  N.  E.  395,  and  38  N.  B.  192.  When  these 
boards  duly  adopt  rules  or  by-laws  by  virtue 
of  legislative  authority,  such  rules  and  by- 
taws,  within  the  respective  jurisdictions, 
have  the  force  and  effect  of  a  law  of  the  leg- 
islature; and,  like  an  ordinance  or  by-law 
of  a  municipal  corporation,  they  may  be 
•aid  to  be  in  force  by  authority  of  the  state, 
Salem  v.  fioetern  ft.  Co.  98  Mass.  431,  90 
Am.  Dec.  650;  Metropolitan  Bd.  of  Health  v. 
Beiater.  37  N.  Y,  661 ;  Gregory  t.  Jfeui  York, 
40  N.  T.  273;  PoUnfky  v.  People,  73  N.  Y. 
65;  Dirgley  t.  Botton,  100  Mass.  644;  Bvtin- 
dttl  V.  etate  es  rel.  Maaey,  US  Ind.  153,  16S, 
33  L.  K.  A.  50,  42  N.  E.  528;  People  ex  rel. 
Cor  V.  Special  Sesiions  <Jt,  Justices,  T  Hun, 
214;  Parker  t  W.  Public  Health  ft  Safety, 
I  85;  4  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  599, 
ft  is  true  that  such  rules  and  by-laws  must 
be  reasonable,  and  boards  of  h^th  cannot 
enlarge  or  vary,  by  the  operation  of  such 
rales,  the  powers  conferred  upon  them  by 
the  legislature ;  and  any  rule  or  by-law 
which  Is  in  conflict  with  the  state's  organic 
law,  or  antagonistic  to  the  general  taw  of 
the  state,  or  opposed  to  the  fundamental 
principles  of  justice,  or  inconsistent  with 
the  powers  conferred  upon  such  boards, 
would  be  invalid.  Parker  ft  W,  Public 
Health  ft  Safety,  |  36.  As  a  general  propo- 
rtion, whatever  laws  or  regulations  are  nec- 
M°ary  to  protect  the  public  health  and  se- 
cure public  comfort  is  a  legislative  question, 
and  appropriats  measures  intended  and  cal- 
culatpd  to  accomplish  these  ends  are  not  sub- 
j»*t  to  judicial  review.  But  nevertheless 
such  meaFiures  or  means  must  have  some  re- 
Istion  to  the  end  in  view,  for,  under  the  mere 
iniise  of  the  police  power,  personal  rights 
snd  those  pertaining  to  private  property  will 
not  be  permitted  to  be  arbitrarily  invaded 
by  the  Ip«is1ative  department;  and  conse- 
quently its  determination,  nnder  such  cir- 
eumsISTiccs,  is  not  final,  but  is  open  to  re- 
ripw  hv  the  courts.  It  the  legislature,  in 
the  interest*  of  tlie  public  health,  enacts  a 
sn  I«  R.  A. 


law,  and  thereby  Interferes  with  the  person- 
al rights  of  an  individual, — destroys  or  im- 
pairs bis  liberty  or  property, — it  then,  under 
such  circumstances,  becomes  the  duty  of  the 
courts  to  review  such  legislation,  and  deter- 
mine whether  it  in  reality  relates  to,  and  is 
appropriate  to  secure,  the  object  in  view; 
and  in  such  an  examination  the  court  will 
lo<^  to  the  substance  of  the  thing  involved, 
and  will  not  be  controlled  by  mere  forms. 
Ke  Jacobs,  Q8  N.  Y.  98,  50  Am.  Rep.  63*1 ; 
Weil  V.  Ricord,  24  N.  J.  Eq.  109.  It  is  af- 
firmed by  the  authorities,  as  a  general  propo- 
sition or  rule,  that  no  one  has  a  right  t«  do 
any  act  which  will  cause  injury  to  the  health 
of  another,  or  which  will  disturb  his  bodily 
comfort.  Still,  this  right  of  security  to 
health  or  comfort  cannot  remain  absolute  in 
a  state  of  organized  society,  but  is  some- 
times required  to  give  way  to  the  demands 
of  trade  or  other  vital  public  interests- 
Tiedeman,  Pol.  Power,  |  16.  It  cannot  be 
successfully  asserted  that  the  power  of 
boards  of  health  to  adopt  rules  and  by-laws 
subject  to  the  provisions  of  the  law  by  which 
they  are  created,  and  in  harmony  with  other 
statutes  in  relation  to  the  public  healtji,  lit 
order  that  the  "outbreak  and  spread  of  con- 
tagious and  infectious  diseases"  may  b» 
prevented,  is  an  improper  delegation  of  leg- 
islative authority,  and  a  violation  of  article- 
4,  i  1,  of  the  Constitution.  It  fs  true,  beyond 
controversy,  that  the  legislative  department 
of  the  state,  wherein  the  Constitution  had 
lodged  all  legislative  authority,  wil!  not  be 
permitted  to  relieve  iUelf  of  this  power  by 
the  delegation  thereof.  It  cannot  confer  on 
any  body  or  person  the  power  to  determine 
what  the  law  shall  be,  as  that  power  is  one 
which  only  the  legislature,  under  our  Con- 
stitution, is  authorized  to  eitercise;  but  this 
constitutional  inhibition  cannot  properly  be 
extended  so  as  to  prevent  the  grant  of  leg- 
islative authority  to  some  administrative 
board  or  other  tribunal  to  adopt  rules,  by- 
laws, or  ordinances  for  its  government,  or 
to  carry  out  a  particular  purpose.  It  can- 
not be  said  that  every  grant  of  power  to  ex- 
ecutive or  administrative  boards  or  officials, 
involving  the  exercise  of  discretion  and  judg- 
ment, must  be  considered  a  delegation  of 
legislative  authority.  While  it  is  necessary 
that  a  law,  when  it  comes  from  the  lawmak- 
ing power,  should  be  complete,  still  there  are 
many  matters  relating  to  methods  or  details 
which  may  be  by  the  legislature  referred  to 
some  designated  ministerial  officer  or  body. 
All  of  such  matters  fall  within  the  domain 
of  the  right  of  the  legislature  to  authorize 
an  administrative  board  or  body  to  adopt  or- 
dinances, rules,  by-laws,  or  regulations  in 
aid  of  the  successful  execution  of  some  gen- 
eral statutory  provision.  Cooley,  Const. 
Lim.  114.  The  rule  in  respect  to  the  delega- 
tion of  legislative  power  is  admirably  stated 
in  Lockers  ApT>eal,  72  Pa.  401,  13  Am,  Rep. 
716,  »a  follows:  "Then  the  true  distinction, 
Qccive,  is  this:  The  legislature  cannot 
delegate  its  power  to  make  a  law,  but  it  csn 
make  a  law  to  delegate  a  power  to  determine 
some  fact  or  state  of  thing*  upon  which  tba 
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liLir  mitkeB,  or  intends  to  make,  its  own  ac- 
tion depend.  To  den;  this  would  be  to  stop 
the  wheels  of  government.  There  are  many 
tilings,  upon  which  wise  and  useful  legisla- 
tion must  depend,  which  caanot  be  known 
to  the  lawmaking  power,  and  must  therefore 
be  a  lubject  of  inquiry  and  determination 
outside  of  the  halls  of  legislation."  That 
the  power  granted  to  administrative  boards, 
of  the  nature  of  boards  of  health,  etc.,  to 
adopt  rules,  bj-laws,  and  regulations  rea- 
sonably adapted  to  carry  out  the  purpose  or 
object  for  which  they  are  created,  is  not  an 
improper  delegation  of  authority,  within 
the  meaning  of  the  coustitutional  inhibition 
in  controversy,  is  no  longer  an  open  ques- 
tion, and  is  well  settled  by  a  long  line  of 
authorities.  See  Jasper  County  Comra.  T. 
Spiller,  13  Ind.  235;  Welch  v.  Boiettn,  103 
Ind.  262,  2  N.  E.  TZ2;  Madison  v.  Abbott, 
lis  Ind.  337,  21  N.  E.  28;  Farley  v.  Hamil- 
ton County  Comrt.  126  Ind.  468,  28  N.  E. 
174;  Eastman  v.  State,  lOB  Ind.  278,  10  N. 
E.  97 ;  State  ea  rel.  Clark  v.  Haworth,  122 
Ind.  462,  7  L.  E.  A.  240,  23  N.  E.  940; 
Cleveland,  C.  C.  d  St.  L.  R.  Co.  v.  Backm, 
133  Ind.  623,  18  L.  R.  A.  72»,  33  N.  E.  421 ; 
State  ex  rel.  Railroad  <£  Warehouse  Commia- 
aion  V.  Chicago,  Jf.  £  St.  P.  B.  Co.  38  Minn. 
281,  37  N.  W.  782;  Chicago,  U.  d,  St.  P.  B. 
Co,  V.  Minnesota,  134  V.  S.  418,  33  L.  ed. 
970,  10  Sup.  Ct  Rep.  462,  702;  Interstate 
OommcToe  Commiaeion  v.  Cincinnati,  S.  O. 
d  T.  F.  R.  Co.  167  U.  8.  47B,  42  L.  od.  243,  17 
Sup.  Ct.  Rep.  896;  Woodrvlf  v.  Neto  York  d 
N.  E.  R.  Co.  58  Conn.  63.  20  AU.  17 ;  Storrs 
V.  Pensacola  d  A.  R.  Co.  29  Pla.  617,  11  So. 
226;  Atlantic  Emp.  Co.  v.  Wilmington  d  W. 
R.  Co.  Ill  N.  C.  463,  18  L.  R.  A.  393,  4 
Inters.  Com.  Rep.  204,  16  S.  E.  303;  Statv 
«3  rel.  Port  Royal  Kin.  Go.  v.  Bagood,  30  S. 
C.  51B,  3  L.  R.  A.  841,  9  S.  E.  686;  Field  v. 
Clark,  143  U.  S.  649,  36  L,  ed.  294,  12  Sup. 
Ct  Rep.  485. 

It  would  seem  that  the  power  of  the 
boards  of  health  of  this  state,  under  the 
laws  relating  thereto,  to  make  and  adopt  all 
reasonable  by-laws,  rules,  and  regulations  to 
carry  out  and  effectuate  the  great  intereata 
of  the  public  health  confided  to  them  by  the 
legislature,  is  so  well  affirmed  by  the  author- 
ities that  we  may  dismiss  this  feature  of  ap- 
pellant's contention  witbout  further  conaid- 
eratioQ.  In  the  light  of  the  firmly-settled 
principles  of  the  law  to  which  we  have  re- 
ferred, we  ma;  proceed,  under  the  facts,  to 
test  thereby  the  acts  of  appellees  in  exclud- 
ing Kteo  Blue  from  school. 

Under  the  ordinance  of  the  city'e  common 
council  establishing  the  local  board  of 
health,  the  latter  was,  as  we  have  seen,  in- 
vested with  power  to  ajlopt  and  enforce  such 
rules  and  regulations  as  it  might  deem  nec- 
essary to  secure,  promote,  and  preserve  the 
public  health,  and  \o  prevent  the  spread  of 
contagions  &nd  infeotdona  diseaaes.  By  the 
provisions  of  tlie  statute  creating  the  state 
board  of  health,  the  imperative  duty  to  pro- 
tect the  public  health  by  the  removal  of 
causes  of  diseases  when  known,  and  to  take 
prompt  action  to  •nest  the  spread  of  eon- 
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tagious  diseases,  and  to  perform  such  other 
duties  aa  may  from  time  to  time  be  required 
by  the  state  board,  are  expressly  enjoined 
upon  all  local  health  boards.  It  is  certainly 
evident  that  the  healUi  board  of  the  city  of 
Terre  Haute,  regardless  of  the  rule  of  the 
state  board,  had,  under  the  law,  ample  power 
to  protect  the  public  h^th,  and  to  prevent 
the  spread  of  contagious  and  infectious  dis- 
eases, and  for  such  purposes  bad  the  right 
to  adopt  such  appropriate  and  reasonable 
means  or  methods  as  its  judgment  dictated. 
This  being  true,  and  an  emergency  on  the 
account  of  danger  from  smallpox  having 
arisen,  and  the  board  believing,  as  we  may 
assume,  that  the  disease  would  spread 
through  the  public  schools,  and  further  be- 
lieving that  it  would  be  prevented,  or  its  bud 
efTects  leseened,  by  the  means  of  vaccination, 
and  thereby  afford  protection  to  the  pupils 
of  such  schools  and  the  community  in  gen- 
eral, it  would  certainly  have  the  right,  un- 
der the  authority  with  which  it  waa  in- 
vested by  the  state,  to  require,  during  the 
continuance  of  such  danger,  that  no  unvac- 
cinated  child  be  allowed  to  attend  the  pub- 
lie  schools;  or  the  board  might,  under  the 
circumstances,  in  its  discretion,  direct  that 
the  schools  be  temporarily  closed  during 
such  emergency,  regardless  of  whether  or  no 
the  pupils  thereof  refused  to  be  vaccinated. 
If  vaccination  was  the  most  effective  means 
of  preventing  the  spread  of  the  disease 
through  the  public  schools, — and  this  tlie 
local  board  aeeiOB  to  have  determined, — it 
then  became,  not  only  the  right,  but  the 
duty,  of  the  board  to  require  that  the  pupila 
of  such  schools  be  vaccinated,  as  a  sanitary 
condition  imposed  upon  their  privile^  of  at- 
tending the  schools  during  the  period  of  the 
threatened  epidemic  of  smallpox.  This  pow- 
er, as  previously  asserted,  under  the  circum- 
stances, was  lodged  in  the  local  board  of 
health,  irrespective  of  the  rule  of  the  state 
board.  The  rule  or  by-law  of  the  latter 
merely  emphasized  what  was  already  the 
duty  of  local  boards,  in  their  respective  ju- 
risdictions, in  times  of  danger  of  a  smallpox 
epidemic, — to  enforce  vaccination,  tf  that 
was  believed  to  be  the  best  and  most  effective 
method  or  means  known  of  arresting  or  pre- 
venting the  spread  of  the  disease.  That  this 
was  the  belief  of  the  state  board  when  it 
adopted  its  by-law,  and  also  of  the  local 
board  when  it  made  its  rule  or  order  in 
question,  is  certainly  evident.  It  is  declared 
in  the  order  of  the  latter  that  '"vaccination 
is  the  only  preventive  of  the  disease  of 
smallpox."  lie  local  board  did  not  attempt, 
under  its  order,  to  compel  appellant's  son 
to  be  vaccinated.  Under  a  reasonable  inter- 
pretation of  its  order,  the  board  simply  gave 
him  the  option  or  choice  to  be  either  vac- 
cinated, or  remain  out  of  school  until  the 
danger  of  smallpox  had  "passed.  The  facts 
alleged  in  the  answer  show  that  there  had 
been  an  exposure  in  the  community  to  small- 

fox,  and  that  there  was  danger  of  an  epidem- 
!  of  that  disease  within  the  city  of  Term 
Haute.  Evidently,  then,  under  the  eircum- 
stances,  prompt  action  upon  the  part  of  th* 
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faeaJUi  autlioritie«,  in  taking  stepB  to  arreat 
xa  prevent  the  kpread  of  Uie  diieaae,  was 
«6«eati«l.  The  first  step  taken  bj  the  boud, 
it  appeara,  waa  to  prevent  the  spread  there- 
of Uiroughout  tte  OKiununitjr  by  the  chil- 
dren nho  each  day  assembled  at  the  public 
Khoola  traia  all  parts  of  the  ciij.  It  is  a 
well-recognized  fact  that  our  public  achoola 
ia  the  past  have  been  the  means  of  spreading 
wntagioua  disease*  Uirooghout  an  entire 
oammunity.  Thej  have  been  the  source  from 
wbicfa  diphtheria,  eoarlet  fever,  and  other 
contagious  di Heaves  have  carried  distress 
and  death  inta  many  familiee.  Surely  there 
can  be  no  Buhstantial  argument  advanced 
-idverse  to  the  reasoaableneis  of  a  rule  or  or- 
der of  health  officials  which  is  intended  and 
calculated  to  protect,  in  a  time  of  danger,  all 
school  children,  and  the  fsjnilies  of  which 
they  form  a  part,  from  smallpox  or  other 
iofectious  diseases. 

In  several  of  our  sister  statea  laws  Iiave 
been  enacted  expressly  requiring  vaccina- 
tion,— some  requiring  it,  however,  only  as  a 
prerequisite  to  tiie  privilege  of  attending  the 
public  schools,  while  others  enforce  it  against 
all  persons.  In  the  case  of  Abeel  v.  02arfe, 
84  Cal.  226,  24  Pac.  333,  the  supreme  court 
of  that  state  upheld  the  oonatitutional  va- 
lidity of  a  statute  requiring  that  all  children 
attending  the  public  schools  should  be  vac- 
cinated. In  sustaining  the  act,  the  court,  in 
the  course  of  its  opinion,  said:  "The  act  re- 
ferred to  is  designed  to  prevent  Vbe  diBsemi- 
nation  of  what,  notwithstanding  all  that 
medical  science  has  done  to  reduce  its  se- 
verity, still  remains  a  highly-contaf^ous  and 
much- dreaded  disease.  While  vaccination 
may  not  be  the  best  and  safest  preventive 
posirble,  experience  and  observation,  the  test 
ol  the  value  of  such  discoveries,  dating  from 
the  year  1796,  when  Jenner  disclosed  it  to 
the  world,  have  proved  it  to  be  the  best 
meUiod  known  to  medicai  science  to  lessen 
the  liability  to  infection  with  the  disease." 
In  Biatell  v.  DavUon,  65  Conn.  1S3,  2B  L. 
R.  A.  251,  32  Atl.  348,  the  validity  of  a  law 
authorizing  school  trustees  to  make  vaccina- 
tion a  condition  upon  the  privilege  of  chil- 
dren attending  the  public  schools  was  sus- 
tained. The  court  in  that  appeal  said:  "The 
question  before  us  is  not  whether,  the  legis- 
lature ought  to  have  passed  such  a  law ;  it 
is  simply  whether  it  had  the  power  to  pass 
it.  In  no  proper  sense  can  this  statute  be 
■aid  to  contravene  the  provisions  of  t  1  of 
the  first  article  of  our  state  Constitution,  as 
claimed  by  the  plaintiff.  It  may  operate  to 
exclude  his  son  from  school,  but,  if  so,  it 
irill  be  because  of  his  failure  to  comply  with 
what  the  legislature  regards,  wisely  or  un- 
wisely, as  a  reasonable  requirement,  enacted 
in  f(0od  faith  to  promote  the  public  welfare." 
In  Dftjfield  v.  WiUMmtport  School  Diet.  102 
Pi.  47B,  25  L.  R.  A.  162,  29  Atl.  742,  appel. 
lant's  minor  son  had  been  excluded  from  the 
pahlie  schools  of  tlie  city  of  Williamspcrt. 
The  expnlsion,  it  appears,  was  under  the  au- 
tluHlty  of  an  ordinance  adopted  by  the  city 
iriifd)  provided  tiiat  "no  pupil  shall  attend 
the  sdioolB  of  this  city  except  they  be  vacci- 
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nated,  or  furnish  a  oertificate  from  a  physi- 
cian that  such  vaccination  has  been  per- 
formed." The  school  board  in  that  case  was 
notified  by  the  board  of  health  of  an  epidemic 
of  smallpox  prevailing  in  near-by  cities  and 
towns.  Upon  considering  the  communication 
from  the  board  of  health,  and  from  the  gen- 
eral alarm  arising  from  a  case  of  smallpox 
in  that  city,  the  school  board  adopted  a  reso- 
lution providing  ttiat  no  pupil  should  att«ld 
the  public  schools  unless  he  had  be«i  vacci- 
nated. The  power  to  exclude  appellant's 
SMI,  under  the  circumstances  in  that  case, 
was  upheld.  The  court,  in  passing  upon  tiia 
question  there  involved,  said:  "It  should  be 
borne  in  mind  that  there  is  no  effort  to  com- 
pel vaccination.  The  school  board  do  not 
claim  that  they  can  compel  the  plaintiff  to 
vaccinate  his  son.  They  claim  only  the  right 
to  exclude  from  the  schools  those  who  do  not 
comply  with  such  r^ulatioDs  of  the  city  and 
the  board  of  directors  as  have  been  thought 
necessary  to  preserve  the  public  health.  It 
would  not  be  doubted  that  the  directors 
would  have  the  right  to  close  the  schools 
temporarily  during  the  prevalence  of  any 
serious  disease  of  an  infectious  or  contagious 
character.  This  would  be  a  refusal  of  ad- 
mission to  all  the  children  of  the  district. 
They  might  limit  the  exclusion  to  children 
from  infected  neighborhoods,  or  families  in 
which  one  or  more  of  the  members  were  suf- 
fering from  the  disease.  For  the  same  rea- 
son, they  may  exclude  such  children  as  de- 
cline  to  comply  with  the  requirements  lott- 
ing to  prevention  of  the  sprrad  of  contagion. 
tirovided  these  requirements  are  not  positive- 
y  unreasonable  in  their  character."  In  Re 
Behenack,  62  Mo.  App.  8,  the  St.  Louis  board 
of  public  schools  ordered  that  all  unvacci- 
nated  children  should  be  excluded  from  the 
public  schools  of  that  city.  In  that  case  the 
charter  law,  under  which  the  board  ol  pub- 
lic schools  was  created,  provided  that  the 
president  and  directors  thereof  should  have 
the  power  "to  make  all  rules,  ordinances, 
and  statutes  proper  for  the  government  and 
management  of  such  schools,"  etc.,  "so  that 
the  same  shall  not  be  inconsistent  with  the 
laws  of  the  land."  The  court  in  that  ease 
held  that  the  school  board  has  the  right  to 
require  the  vaccination  of  children  in  attend- 
ance at  school,  and  to  exclude  those  there- 
from who  refused  to  comply  with  the  order. 
In  Morris  v.  Oolumbus,  102  Ga.  702,  42  L. 
R.  A.  175,  30  S.  E.  850,  the  supreme  court  of 
that  state  held  that  tlie  legislature,  in  the 
exercise  of  the  police  power,  may  confer  upon 
municipal  corporations  the  authority  to 
make  and  enforce  ordinances  requiring  all 
persons  who  may  be  within  the  limits  of  such 
corporations  to  submit  to  vaccination  when- 
ever an  epidemic  of  smallpox  is  existing  or 
may  be  ressonably  apprehended.  See  also 
Re  Walters,  85  N.  Y.  S.  R.  479,  32  N.  Y. 
Supp.  322.  In  Parker  k  W.  Public  Health 
&  Safety,  i  123,  the  rule  is  sUted  as  fol- 
lows :  "It  is  sometimes  provided  by  law  that 
persona  who  may  have  been  exposed  to  con- 
tagion, or  who  came  from  places  believed  to- 
be   infected,  and    particularly    children    at- 


tending  the  puUie  aehooli,  ah&ll  Bubmit 
vaccination,  under  the  direction  of  the 
health  autfaoritiea.  Thii  requirement  is  a 
conttitutional  exerciM  of  the  police  power 
of  the  statei  which  can  be  Bustaioed  as  a  pre- 
eautiooary  measure  in  the  interest  of  the 
public  health." 

In  the  case  of  PotU  v.  Brum,  187  111.  67, 
39  L.  R.  A.  162,  47  N.  E.  81,  it  ig  held,  in 
the  absence  of  an  expreii  authority  from 
tile  legislature,  that  a  rule  of  the  Btat«  board 
of  health  requiring  the  vaccination  of  chil- 
dren as  a  prerequisite  to  their  attending  the 
public  schools  is  unreasonable  when  small- 
pox does  not  exist  in  the  community,  and 
there  is  no  reasonable  ground  to  apprehend 
ita  appearance.  The  same  doctrine  is  reaf- 
flmed  in  the  case  of  Lawbavgh  v.  Dist.  Ho. 
£,  Bit.  of  Edu.  177  111.  S72,  52  N.  E.  S60.  In 
tbe  appeal  of  Slate  ex  rel.  Adams  t. 
95  Wis.  3M.  37  L.  R.  A.  167.  70  N.  W.  347, 
it  is  also  affirmed  that  in  the  absence  of  a 
statute  authorizing  compulsory  Taccination, 
or  making  it  a  condition  to  the  privilege  of 
attending  the  public  schools,  a  rule  of  the 
state  board  of  health  which  excludee  from 
the  public  and  oUier  schools  all  children  who 
do  not  present  a  certificate  of  vaccination  is 
unreasonable,  if  at  the  time  of  ita  adoption 
there  was  no  smallpox  epidemic  in  the  city, 
and  no  sufficient  cause  for  the  school  authori- 
ties to  believe  that  the  disease  would  become 
prevalent  in  the  city  where  the  rule  was 
sought  to  he  enforced.  The  court  in  that 
case,  speaking  in  respect  to  the  powers  of 
health  boardB,  said:     "It  cannot  be  doubted 


and  suppression  of  dangerous  and  contagi 
diseases,  authority  may  be  conferred  by  the 
legislature  upon  the  state  board  of  health  or 
local  boards  to  make  reasonable  rules  and 
regulations  for  carrying  into  effect  such  gen- 
eral provisions,  which  shall  be  valid,  and 
may  be  enforced  accordingly.  The  making 
of  such  rules  and  regulations  is  an  adminis- 
trative function,  and  not  a  legislative  power, 
but  there  must  first  be  some  substantive 
provision  of  law  to  be  administered  and  car- 
ried into  effect.  The  true  test  and  distinc- 
tion whether  a  power  is  strictly  legislative, 
or  whether  it  is  admiuistrative,  and  merely 
relates  to  the  execution  of  the  statute  law, 
'is  between  tbe  delegation  of  power  to  make 
tiie  law,  which  necessarily  involves  a  discre- 
tion as  to  what  it  shall  be,  and  conferring 
authority  or  discretion  as  to  its  execution, 
to  be  exercised  under  and  in  pursuance  of 
the  law.'  The  first  cannot  be  done.  To  the 
latter  no  valid  objection  can  be  made." 
Neither  the  holding  of  the  supreme  court  of 
Illinois  nor  Wieconain  In  the  cases  mentioned 
can,  under  the  fsota,  be  said  to  militate 
against  tbe  conclusion  which  we  reach  in  the 
case  at  bar.  In  fact,  there  is  much  asserted 
in  both  cases  which  may  be  aaid  to  be  in  har- 
mony with  our  holding  herein.  We  are  not 
call«l  upon,  however,  to  decide  whether  a 
rule  of  dther  the  state  board  or  local  board 
of  health  can  be  carried  beyond  the  limits 
of  the  facts  in  this  casa.  Appellant  otm- 
SO  L.  R.  A 
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tends  that,  undo'  Ae  order  of  the  locsd 
board,  bis  son  was  to  be  permanently  ex- 
pelled from  tbe  public  schools  of  the  city  of 
Terre  Haute  unleM  he  submitted  to  vaccina- 
tion. No  such  unreasonable  interpretation, 
can  be  placed  upon  the  rule  or  order  in  ques- 
tion. The  order  was  the  offspring,  as  we 
have  seen,  of  an  emergency  arising  from  a 
reasonable  apprehension  upon  the  board's 
part  that  smallpoi  would  become  epidemic 
or  prevalent  in  the  city  of  Terre  Hauta.  The 
rule  or  order  could  not  be  considered  as  hav- 
ing any  force  or  effect  beyond  the  exiBt«ac« 
of  that  emergency;  and  Kleo  Blue,  by  virtue 
of  ita  operation,  could  only  he  excluded  from 
school  upon  his  refusal  to  be  vaccinated,  un- 
til after  the  danger  of  an  epidemic  of  small- 
pox had  disappeared.  Any  otber  oonatruc- 
tion  than  this  would  render  the  rule  or  order 
absurd,  and  place  the  board  in  the  attitude 
of  attempting  to  usurp  authority.  Such  an 
interpretation  is  not  authorised  when  a 
more  reasonable  one  can  be  applied. 

It  is  true,  as  insisted,  that  the  privilege 
of  children  in  this  state  to  attend  the  public 
schools  is  guaranteed  by  the  Constitution. 
at  least  to  the  extent  that  tuition  shall  l>e 
free,  and  such  schools  shall  be  equally  open 
to  all.  Article  B.  f  1.  of  the  Constitution; 
Cory  V.  Carler.  48  Ind.  327.  17  Am.  Rep.  733. 
It  ia  equally  true,  however,  that  they  are 
frequently  denied  this  privilege,  by  reason 
of  their  refusal  to  submit  to  the  proper  rules 
of  school  discipline.  There  is  no  exprees  law 
in  this  state  authorising  the  expulsion  from 
school  of  boisterous  or  disobedient  pupils. 
That  a  rule  to  this  effect  upon  the  part  of 
school  olticials  or  teachers  may  be  enforced, 
no  one  will  controvert.  If  expulsion  can  re- 
sult from  the  violation  of  a  rule,  the  object 
of  which  is  to  promot«  the  morals  of  the 
scholars  and  the  efficiency  of  the  school  ia 
general,  certainly  one  which  is  intended  and 
calculated  to  promote  the  health  of  the 
scholars  ought  to  be  sustained. 

There  is  nothing  disclosing  that  appel- 
lant's son  was  in  a  condition  of  health 
which  would  exempt  him  from  the  require- 
ments of  this  order,  but,  upon  the  contrary, 
it  was  shown  that  he  was  "well  and 
healthy."  It  is  said  in  appellant's  brief  that 
there  was  no  investigation  upon  the  part  of 
the  health  authorities  to  ascertain  wheUier 
his  son  had  been  exposed  to  smallpox.  It 
appears,  however,  that  there  had  been  an 
exposure  upon  tbe  part  of  the  community  -. 
and  it  would  be  an  absurdity,  under  such 
circumstances,  to  require  the  health  officials, 
before  taking  action  to  prevent  the  spread 
of  the  disease,  to  investigate  in  order  to  de- 
termine the  degree  of  exposure  to  which 
every  person  in  the  community  had  been  sub- 
jected. The  question  as  to  what  ii  an  ex- 
posure to  smallpox,  so  as  to  be  affected  there- 
by, is  certainly  one  which,  in  the  main,  must 
be  left  to  the  sound  discretion  or  judgment 
of  the  health  officers.  Tbe  supreme  court  of 
Massachusetts,  in  Salem  v.  Eattem  R.  Co. 
98  Mass.  443,  96  Am.  Dec.  660,  In  speaking 
in  regard  to  the  right  of  boards  of  healtJi 
to  make  general   orders,  and  cnforea  than 


without  unnecesury  delay,  MJd:  "Their  ac- 
tion is  inteaded  to  be  prompt  and  Bummary. 
Thejr  are  clotJied  with  extraordilia.r;  powen 
for  the  protection  of  the  eommunit;  from 
Doxioiu  influences  affecting  tile  and  health, 
and  it  ia  important  that  their  proceedingi 
ihould  be  embarrataed  and  delayed  aa  little 
u  posaibte  by  the  neoeaaaiy  obeerrance  ot 
formalitin."  The  excluaion  of  appellant's 
BOD  was  not,  as  intieted,  io  the  nature  of  « 
penalty.  Neither  can  tiie  rule  or  order  in 
question  be  considered  aa  compelling  his  vac- 
cination. It,  as  previouBly  said,  wae  only  a 
prerequisite  to  his  attendance  at  school  dur- 
ing the  period  of  danger. 

Owing  to  the  public  importance  of  the 
questions  involvea  in  this  case,  we  have  giv- 
ra  them  much  consideration,  vid  perhaps 
ha%-e  unnecessarily  extended  this  opinion; 
but  under  the  facts,  when  tested  bj  the 
firmly- settled  legal  principles,  we  are  con- 
strained to  uphold  the  order  of  the  local 
board  of  health  of  the  city  of  Terre  Haute, 
as  a  valid  ezerdse  of  power  upon  its  part, 
and  we  therefore  conclude  that  appellees 
were  justified  in  excluding  appellant's  son 
from  the  public  schools  during  the  continu- 
snce  of  the  emergency  or  danger  from  small- 
pox. It  follows,  therefore,  Uiat  the  court 
did  not  err  in  overruling  the  demurrer  to 
each  paragraph  of  the  answer,  nor  in  sus- 
taining appellees'  demurrer  to  the  secood, 
fourth,  and   sixth   paragraphs  of  the   reply. 

The  judgment  U  affirmed. 


Edward  F.  CLAUSMEIER  et  al 
( ma ) 

1.  A  BkerlfT  ibbt  lawfallr  take  tfee 
pTiotoSEraiib  and  messarenieiita.  weight, 
Dime,  residence,  place  of  birth,  occupation. 
and  person  si  character!  at  !cb  of  sn  acenaed 
person  commuted  to  bla  caatod?  for  aale 
keeploK.  tr  In  bla  discretion  It  ia  necesiarT 
to  preTent  hla  eacapa,  or  to  Cacltltata  hia  re- 
capture In  t-aae  he  Bhaold  do  ao. 

1.  Tlie  olDdal  bond  of  k  alieFia  Is  not 
liable  for  hJa  act  In  sendlnE  out  ■  photo- 
tnrapb  and  description  of  a  peraon  committed 
to  bis  charge,  toeetber  witb  a  atatemeat  of 
Ibe  Bccuaatlon  against  bim,  In  vnch  a  man- 
ner  as  to  be  libelous 

(Uay  S9,  1900.) 

APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Allen  County  in  favor 
of  defendanta  in  an  action  brought  to  recover 


Nots.— Aa  to  ilablllCr  on  official  bonda  for 
iTcipaaaea  or  Daanthorlsed  acts  done  colors  of- 
Hell,  aee  HcLendon  v.  State  use  of  Kennedf 
(TeiiD.)  21  L.  B.  A.  738:  aiate  use  of  Cockinc 
•.  Wade  (Md.)  40  L.  R,  A.  628. 

Aa  Io  taking  money  or  property  from  a  prla- 
aner.  aee  Holker  v.  HenneaKy   (Mo.)    S9  L.  B. 

A.  I  as. 
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was  in  his  custody  under  indictjnent  for 
forgery.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

lietera.  Nlnda  ft  Bona  and  O.  BoldaK 
for  appellant. 

Maaara.  BCorrla,  Barrett,  *  Harris,  for 
appellees: 

If  Kaough,  Mohr,  and  McCulloch.  forced 
the  relator  from  hia  cell  to  the  jail  office  for 
an  illegal  and  wrongful  purpose,  and  there 
maltreated  him,  they  may  be  liable  for  any 
damages  thereby  done  to  him,  in  an  action 
for  trespass  for  an  assault,  or  assault  and 
battery,  but  not  for  a  breach  of  the  bond  sued 

Neither  Kaough,  Mohr,  nor  McCulloch 
owed  the  relator  any  duty.  As  the  bond  ia 
joint,  and  not  several,  nor  joint  and  several, 
it  follows  that  they, can  only  be  held  liable 
by  a  suit  against  them  for  such  wrong.  The 
wrong  thus  done  could  not  be  regarded  M  a 
breach  of  the  bond. 

Stats  ea  rel.  Harriton  v.  aalhraith,  1£S 
Ind.  601,  28  N.  E.  127 ;  B«  parte  Reed,  4 
Hill,  673 ;  People  e»  rel.  Kellogg  v.  flohuyler. 
5  Barb.  180;  Sloie,  Allen,  J^osecutor,  v.  Con- 
over,  28  N.  J.  L.  224,  7S  Am.  Dec.  64 ;  Blate 
uee  of  Butts  v.  Sroum,  33  N.  C.  ( 11  Ired.  L.) 
141 ;  Ocrti«r  *.  Aekley.  32  Wis.  233. 

The  photograph  of  a  person  is  as  just  to 
him  as  his  creator.  The  picture  can  do  no 
harm  or  wrong  to  the  original. 

It  is  the  sheriff's  duty  to  use  such  reason- 
able precaution  as  the  case  may  require  to 
Srevent  an  escape, — especially  in  arrests  for 
alony,  or  offenaes  of  magnitude. 

It  was  for  the  sheriff  to  determine  what 
precaution  was,  in  his  judgment,  reasonable. 

The  prisoner,  knowing  that  the  public.  In 
case  he  should  escape,   would  be  instantly 

E laced  in  poaseesion  of  bia  photograph,  would 
ardly  attempt  to  escape. 

Fireatone  v.  Riee,  71  Mich.  377,  3S  N.  W. 
886;  Dtert  T.  UaOon,  46  Neb.  121,  64  N.  W. 
722. 

If  the  sheriff  bad  no  right  to  take  Bruna's 
photograph,  but  waa  simply  a  joint  trespass* 
er  with  his  sureties,  no  suit  will  lie  on  the 
bond  sued  on  for  such  wrong. 

If  the  sureties  are  not  liable  on  the  bond, 
neither  is  the  sheriff  liable.  Neither  is  liable 
on  the  bond  unlesa  there  is  a  breach  of  it. 

Stale  en  re:.  Martin  v.  Long,  30  N.  C.  (8 
Ired.  L.)  416;  State  ea  rel.  Loganaport  Nat. 
Bank  v.  Kent,  G3  Ind.  112;  State  ea  rel.  Ar- 
nold v.  aimn,  46  Ind.  267. 

The  liability  of  the  sheriff  and  his  Bure- 
ttes on  this  bond  is  joint  and  the  same.  They 
are  liable  upon  it  as  one,  not  aa  aeveral.  It 
ia  contractual  and  must  be  atrictly  con- 
strued.    It  cannot  be  enlarged  by  conatrue- 

State  e»  r«I  Loganaport  Nat.  Bank  v. 
JTcnf,  53  Ind.  118;  People  itae  of  Logan 
County  V.  Toomey,  122  111.  308,  13  N.  E.  521. 

The  Buretiea  on  a  sheriff's  bond  are  not 
liable  for  false  imprisonment  not  done  wr- 
tute  officii. 

Euffman  v.  KoppeUutm,  B  Neb.  344 ;  Otien* 
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Indian*  Sui-beme  Court. 


Hat. 


«(em  T.  Alpaugh,  6  Neb.  240,  2  N.  W.  219; 
Scoff  V.  State  e»  rel.  Roberta,  46  Ind.  2(' 
Schost  T.  White,  16  CaJ.  65;  Bromley 
Hutchins,  8  Vt.  194,  30  Am.  Dec.  466  ;  Qerber 
V.  Ackley,  37  Wis.  44,  19  Am.  Rep.  761 ;  Peu- 
.ple  use  of  ilacon  Cownty  v.  Foster,  133  111. 
490,  23  N.  E.  615. 

Aasuming  that  the  aendiu^  of  Bcuns'e  pho- 
>tograph  and  the  accompBH^ine  description  of 
his  iJi'iaon  to  the  rogue's  gallery  would  be 
MTOiig.  the  aheriS  and  thoae  who  assistMl 
bim  in  making  auch  a  disposition  of  the  pic- 
ture of  Bruns  might  be  liable  individually  to 
him  for  such  wrong,  but  not  ofBcially,  for 
the  reason  that  there  ia  no  law  making  sueb 
a  distribution  a  part  of  the  sheriff's  duty. 
Therefore,  neither  he  nor  bis  sureties  are  li- 
able upon  the  bond  sued  on. 

Com.  use  of  Riekardton  v.  Cole,  7  B.  Mon. 
250,  40  Am.  Dec.  500;  Gerter  t.  Ackleg,  37 
Wi9.  44,  19  Am.  Rep.  761;  Corey  v.  State  ex 
rel.  Farley,  34  Ind.  105  *  State  ea  rel.  Arnold 
V.  (Titian,  46  Ind.  207 ;  State  ex  rel.  Logani 
port  Nat.  Bank  v.  Kent,  63  Ind.  110;  En 
parte  Reed,  4  Hill,  672. 

Monks,  J.,  delivered  the  opinion  of  the 

This  action  waa  brought  by  the  relator 
against  appellee  Clauameier,  on  hie  official 
bond  as  sheriff,  and  the  other  appelleea,  sure- 
ties on  said  bond,  to  recover  damagea  for  an 
alleged  breach  thereof.  A  demurrer  for  want 
of  facte  waa  sustained  to  the  complaint,  and, 
the  relator  refusing  to  plead  further,  judg- 
ment was  rendered  in  favor  of  appellees. 

It  is  alleged  in  the  complaint  that  while 
the  relator  waa  confined  in  the  jail  of  Allen 
eounty,  and  in  the  custody  of  said  Clauameier, 
as  sheriff,  on  a  charge  of  forgery,  said  Claua- 
meier, on  the  IStfa  day  of  November,  1896, 
"without  the  consent  and  against  the  wish 
■of  aaid  relator,  compelled  him,  by  force  of 
commands,  and  threatening  physical  compul- 
sion, to  come  forth  out  of  hia  cell  in  said  jail, 
into  the  office  of  aaid  jail,  and  then  and  there, 
intentionally,  wrongfully,  unlawfully,  and 
maliciously,  took  the  picture  of  aaid  relator, 
ajid  on  the  same  day,  without  the  consent 
and  a|:;ainBt  the  wiah  and  not  with  atanding 
theproteatof  relator,  said  Clauameier  weighed 
and  measured  aaid  relator,  and  by  obaerva- 
tion  of  the  body  of  said  relator,  and  by  in- 
quiry of  bim,  and  by  means  of  records  ob- 
tained a  personal  description  of  relator;" 
that  on  said  15th  day  of  November,  18B0, 
and  thereafter,  aaid  Clausmeier,  "maliciously 
Intending  to  ruin  the  relator's  fair  name  and 
reputation,   and   to  bring  said   relator  into 

fiublic  infamy,  disgrace,  and  scandal,  by  hold- 
ng  said  relator  up  to  scorn,  ridicule,  con- 
tempt, and  execration,  and  to  impair  his  en- 
joyment of  general  society  by  imputing  and 
implying  that  aaid  relator  had  committed  a 
crime  and  was  a  rt^ue  and  a  criminal,  by 
aeaociating  the  picture  of  the  relator  with 
the  pictures  of  criminals,  and  representing 
the  said  relator  as  a  criminal  and  aa  a  per- 
n  whom  the  police  ahould  watch,  and  whom 
~  ....  ..      |)]nu]d  Qif. 

than  said 


r  generally 
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officer!  and  said  police  do  mankind  generally 
who  are  not  known  as  criminals,  by  placing 
the  picture  of  said  relator  on  cards  which 
are  used  for  mounting  the  pictures  of  crimin- 
als, and  using  said  pictures  for  the  expreaa 
and  sole  purpose  of  holding  said  relator  forth 
as  a  criminal,  on  said  day  did  maliciously 
and  falseiy  make  and  publish  of  Euid  concern- 
ing the  relator  the  following  false,  scanda- 
lous, malicious,  and  defamatory  words,  and  , 
picture  of  said  relator  in  connection  there- 
with [the  description  of  the  relator,  and  the 
charge  against  him,  and  by  whom  he  waa  ar- 
rested, aa  shown  on  Uie  back  of  said  picture, 
are  set,  forth  in  the  complaint] ;  that  the 
pictures  of  persons,  taken  and  mounted  aa 
aforesaid  on  cards  of  that  style,  with  the 
words  and  combination  of  words  printed  and 
written  thereon,  as  a  whole,  when  exhibited 
and  used  aa  these  were,  have  a  definite  and 
well-known  meaning,  that  said  persons  are 
criminals  and  rogues,  and  that  said  pictures 
and  words  make  what  are  well  and  popular- 
ly known  aa  the  'Rogues'  Gallery';  that  said 
Clausmeier,  before  the  relator  had  any  oppor- 
tunity to  prove  his  innocence  of  the  charge 
for  which  be  was  committed,  wrongfully,  un- 
lawfully, and  maliciously  caused  targe  num- 
bers of  the  picture  of  said  relator,  and  aaid 
words  and  combination  of  words  on  the  re- 
verse side  thereof,  to  be  sent  and  placed  in 
the  police  department  of  the  city  of  Ft- 
Wayne,  and  to  divers  persona  to  the  relator 
unknown,  and  has  widely  published  the  libel 
here  complained  of ;  that  said  relator  waa  in- 
nocent of  aaid  charge,  and  was  afterwards 
honorably  acquitted  of  the  aaid  charge  placed 
against  him.  Whereby  and  by  means  of 
which  acts  aforesaid  said  relator  has  been 
greatly  prejudiced  in  his  credit  and  reputa- 
tion, and  brought  into  public  scandal,  in- 
famy, and  disgrace,  and  has  sufTered  in  hia 
good  name,  fame,  and  reputation,  and  has 
suffered  damage  thereby,"  etc. 

It  is  the  duty  of  a  sheriff  to  confine  in  jail 
and  safely  keep  all  persons  in  bis  custody, 
awaiting  trial  on  a  charge  of  crime,  until 
lawfully  discharged,  and,  if  they  eacape,  to 
puraue  and  recapture  them.  A  aheriff,  in 
making  an  arrest  for  a  felony  on  a  warrant, 
has  the  right  to  exercise  a  discretion,  not 
only  as  to  the  means  taken  to  apprehend  the 
person  named  in  the  warrant,  but  also  aa 
to  the  meana  necessary  to  keep  him  safe  and 
secure  after  such  apprehension  until  law- 
fully discharged;  and  he  has  the  right  to 
take  such  steps  and  adopt  auch  measures 
aa,  in  his  discretion,  may  appear  to  be  neces- 
sary to  the  identification  and  recapture  of 
persona  in  his  custody  if  they  escape.  Un- 
less this  discretion  is  abused  through  malice, 
wantonness,  or  a  reckless  disregard  for,  and 

aelUsh  indifference  to,  the  common  dictates 
of  humanity,  the  officer  is  not  liable.  Fire- 
atone  V.  Rice,  71  Mich.  377,  38  N.  W.  88S; 
Diert  v.  Mallon,  46  Neb.  121,  64  N.  W.  722. 
It  is  the  duty  of  the  said  officer  to  search  tha 
person,  and  take  from  him  all  money  or  other 
articles  that  may  be  used  aa  evidenca 
against  him  at  the  trial.  Ruahar  t.  State, 
47  Am.  St.  Rep.  I7S,  and  note  on  page  IBO, 


IHO. 
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M  Ga.  343,  21  B.  E.  6B3.  And  be  maj  take 
fiom  him  U17  (UngerouB  weapons,  or  anj- 
thing  else  that  aaid  offlcer  may,  in  his  dia- 
nstion,  deem  necessary  to  hia  own  or  the 
jiuhlic  isfetj,  OT  for  tJie  safe  keeping  of  the 
priHmer,  and  to  prevent  his  escape;  and  such 
property,  whether  goods  or  money,  he  holds 
nbject  to  the  order  of  the  court.  Cloason  v. 
Morrison,  47  N.  H.  48Z,  93  Am.  Dec.  469; 
Canmenkal  Back.  Bank  t.  McLeod,  66  Iowa, 
«S,  54  Am.  Rep.  36,  19  N.  W.  32B,  22  N.  W. 
919;  Beifgnyder  v.  Lee,  44  Iowa,  101,  24  Am. 
Rep.  733)  Holker  v.  Benneiaey,  64  Am.  St. 
Rtp.  S24,  632,  and  note  p.  637,  141  Mo.  527, 
540,  39  L.  R.  A.  166,  42  S.  W.  1090;  Gillett, 
Crim.  L.  2d  ed.  S  1S8.  In  Gloason  t.  morri- 
•on,  47  N.  H.  482,  93  Am.  Dec.  469,  and  Bolk- 
tr  T.  BenneMey,  S4  Am.  St  Bep.  624,  632, 
ud  note  p.  637,  141  Mo.  627,  S40,  39  L. 
fi.  A.  165, 42  5.  W.  1090,  it  was  held  that  aaid 
officer  might  not  only  take  any  deadly  weapon 
he  might  find  on  the  person,  but  also  money 
or  other  articles  of  value  found  upon  tbe  per- 
ain,  though  not  connected  with  the  crime  for 
which  be  was  arrested,  and  could  not  be  used 
II  evidence  on  the  trial  thereof,  by  means  of 
ohich,  if  left  in  his  poBsesaion,  he  might  pro- 
cure his  eBCape.or  obtain  tools,  impleineDts,  or 
weapons  with  which  to  cSect  his  escape.  It 
would  seem,  therefore,  if,  in  the  discretion  of 
the  BheriS,  he  should  deem  it  necesBary  to  the 
iafe-keeping  of  a  prisoner  and  to  prevent  his 
ficape,  or  to  enable  him  the  more  readily  to 
make  the  prisoner  if  he  should  escape,  to 
take  his  photograph,  and  a  meaaurement  of 
his  height,  and  ascertain  his  weight,  name, 
residence,  place  of  birth,  occupation,  and  the 
color  of  bis  eyes,  hair,  and  beard,  aa  was  done 
in  this  case,  he  could  lawfully  do  so.  The 
complaint  does  not  charge  that  any  physical 
force  waa  us^  to  induce  the  relator  to  have 
bis  negative  taken,  or  to  fumiah  the  aheriiT 
the  iaKirmatioD  above  mentioned  not  obtain- 


able by  observation.  It  is  evident  that  the 
aubataniial  cauae  of  action  set  forth  in  the 
complaint  is  an  alleged  libel  of  the  relator  by 
the  appellee  Clauameier,  in  the  publication  ol 
said  pictures  and  the  writing  on  the  badci 
thereof,  by  sending  the  same  to  the  polio* 
department  of  Ft.  Wayne,  and  to  divers  per- 
Bona  to  the  relator  unknown.  Conceding, 
without  deciding,  that  if  a  sheriff  commit  an 
assault  and  battery  upon  a  person  in  his  cus- 
tody, or  fails  to  use  ordinary  care  to  protect 
him  against  acts  of  violence  from  otbers,  be 
and  his  aursties  are  liable  on  hia  official  bond 
to  such  person  therefor,  yet  it  does  not  fol- 
low that  a  sheriff  and  hia  aureties  are  liable 
on  his  official  bond  for  libeloua  words  pub- 
lished by  said  sheriff  of  and  concerning  a  per- 
son in  bis  custody.  If  a  sheriff  have  a  per- 
son in  hia  cuatody  on  a  charge  of  crime,  and 
orally  or  in  writing,  uaea  language  concern- 
ing aaid  person  which  ia  alanderous  or  libel- 
oue  per  ae,  while  he  may  be  liable  to  an  ac- 
tion therefor,  there  is  no  liability  on  his  of- 
ficial bond  on  account  thereof.  A  peraim 
who  is  a  sheriff,  in  speaking  or  writJng  such 
language  under  auch  circumstances,  is  not 
guilty  of  any  misfeasance  or  nonfeaaanoe  as 
auch  officer.  He  is  neither  performing  an 
official  duty  in  a  proper  or  improper  manner, 
nor  doing  any  act  whatever  as  an  offlcer.  It 
is  evident  that  said  Clauameier,  in  sending 
aaid  photographs  with  the  writing  on  the 
backa  thereof,  was  not  acting  either  virttit* 
officii  or  oolorc  officii.  Under  auch  cireum- 
atancea  there  is  no  liability  on  an  official 
bond.  State  ea  rel.  Arnold  v.  Qivan,  46  Ind. 
207 ;  Slate  e»  rel.  Loganaport  Hat.  Bank  v. 
Kent,  63  Ind.  112.  It  is  unnweaaary,  there- 
fore, to  determine  whether  or  not  the  photo- 
)^Hpha  and  the  worda  thereon  were  libelous, 
when  considered  in  connection  with  the  other 
allegations  of  the  complaint. 
Judgment  affirmed. 
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Tbli  note  Is  not  Intended  to  cover  cases  In 
wtikb  Ibe  check  or  bill  was  loat  or  stoJen  after 
ddlrerr  to  the  trae  payee,  iiul  then  cashed  or 
nctotlated  upon  a  forged  Indorsement ;  nor,  el- 
egit Incldentallr  to  point  dlstlnctlona,  any 
CUM  In  which  the  check  or  bill  was  stolen  be- 

Theory  of  actuai  intent. 

The  view,  adopted  b;  the  prevaJUng  aplnian 
Id  the  principal  case,  that  the  ttank.  In  paying 
tbe  check  apon  the  Indorsement  of  the  impostor 
nDdet  the  asaamed  name,  carried  oat  the  in- 
WL.R.  A. 


bank  to  recover  hack  the  proceeds  on  the 
theory  that  the  collecting  tiank  had  Eusr- 
nuteed  the  Indoraement,  when  the  drswee 
had  drawn  the  checic  on  ItMlf,  and  delivered 
It  to  a  person  wbo  falsely  personated  the 
payee  nametl  therein,  tor  money  to  be  loaned 


PayaieBtta  ■  eolleetlns-liaiik  ota  cbecli 
hearlBK  «  forv^d  iBdttraement  of  the 
payee's  name    does    not    entitle  the  drawee 


tentlon  with  which  the  drawer  lasued  the 
check,  altbongh  that  Intention  was  Induced  by 
a  tn^aCake  cd  fact  as  to  the  Impoator's  Identity, 
has  been  quite  generally  taken  by  the  courla  In 
cases  preaentlng  a  similar  stale  ol  tacts,  not- 
withstanding that,  In  order  to  attribute  such 
an  Intention  to  the  drawer.  It  la  necessary  to 
eliminate,  as  a  part  ot  It,  his  belief  that  the 
pavee  Is  the  person  who  really  bears  the  name 
used  In  the  check,  and  who  really  owns  the  con. 
sideratlon  for  which  the  check  la  exchanged. 
There  baa  been  a  slugulsr  □clformlty  In  the 
scope  and  general  details  of  the  tnetboda  em- 
ployed In  perpetrating  frauda  of  the  character 
of  that  Involved  In  the  principal  case ;  but  It 
li  apparent  that  s  very  slight  Tarlatlon  will 
anlSce   to  render  the  theory   ol   actual   Intent 
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APPEAL  hj  defeodaiit  from  b.  judgment 
ot  the  Court  of  Ccfmmon  Ple&i,  No.  2,  for 
Philadelphia  County,  in  favor  of  plaintiff  in 
a.D  action  to  recover  the  smoust  of  a  check 
which  pluintiS  paid  to  defendant  when  it 
bore  s  forged  indorsement.     Reversed. 

The  factB  are  Bt^ted  in  the  opinion. 

il  etara.  Blohard  O.  Dale  and  Alfred 
Moore   for  appellant. 

lir,  John  G.  JoIu»*o>,  for  appellee: 

In  the  use  of  a.  draft  paj^ble  at  a  bank  to 
the  order  of  a  particular  person,  the  bank  ia 
entitled  to  charge  its  depoBitor,  the  acceptor 
of  Buch  draft,  with  the  amount  thereof  only 
in  case  it  paid  upon  a  genuine  indorsement. 

Robartt  V.  Tucker,  16  Q.  B.  560. 

Bank  of  England  v.  Vagliano  Bros.  [1891] 
A.  C.  107,  did  nothing  more  than  decide  that 
because  of  the  directions  of  the  English  stat- 

tnappllceble.  Thus,  It  does  not  appl;  It  tbe 
ImpoBIor,  Instead  at  Bssumlng  the  name  by 
wbluh  the  pajee  li  dracrlbed  In  tbe  check,  bb- 
BDmes  merelf  to  be  the  agent  ol  a  peisoi 
that  name.  Nor  doe*  It  apply  nbere  the  di 
er  Is  not  complete!;  decelvn]  bb  to  the  Identity 
ot  tbe  person  to  whoro  he  de'lvers  the  cl 
but  delivers  It  to  him  In  tbe  fsltb  that.  I 
Is  not  the  person  he  represents  himself  to  be. 
the  bank  will   refuse   pijnient  ot  the  check 


nta  the  draft  to  the  order  of  Petridi  was 
really  payable  to  bearer.  Proper  credit  fol- 
lowed from  a  payment  by  the  bank  of  a  geiiu- 
ina  acceptance  by  its  customer  payable  to 
bearer,  ordered  by  him  to  be  paid. 

Money  paid  by  a  bank  upon  a  forged  in- 
dorsement of  a  check  to  order  can  be  recov- 
ered hy  it  if  it  proceeds  promptly  upon  tlis- 
covery  of  the  fact  of  the  forgery, 

MoContgky  v.  Kirk,  M  Pa.  200;  Cham- 
bers V.  Union  Nat.  Bank,  78  Pa.  205 ;  Iron 
City  Nat.  Bank  v.  Fort  Pitt  Nat.  Bank,  159 
I'a.  48,  23  L.  R.  A.  816,  28  Atl,  195;  Turn- 
bull  V.  Bowyer,  40  N.  Y.  466,  100  Am.  Dec. 
523  J  Btate  Bank  v.  Fearing,  16  Pick.  533,  28 
Am.  Dec.  266;  Bovie  t.  Jferrill,  fi  Cueh,  80; 
Bylei,  Bills,  7th  ed.  p.  224;  Ogden  v.  Bena». 
L.  R.  9  C.  P.  613. 

reeentatlon  that  he  waa  the  secretary  and  Ibe 
payee  tbe;  delivered  him  a  check  purporting  on 
Ita  face  Co  be  payable  to  the  order  of  such 
secretary.  It  appeared  that  tbe  amount  stated 
In  the  warrant  had  beeo  raised,  and  tbe  plain- 
tiffs were  finally  compelled  to  repay  tbe  amount 
hl;h  It  iras  raised ;  and  It  also  appeared 


that  t 


whom  the  check  was  deJIv- 


blm,  I 


L    his 


Id  tbe  following  eases,   which.  It  will 
served,   are    in    tbeir    essential   teatnrei 
much  like  the  principal  case,  the  courts 
mined  the  rights  of  the  respective  parties  upon 
tbe  theory  of  actual  Intent. 

In  Dnlted  States  v,  Katlcaal  Eicb.  Bank, 
Fed.  Itep.  133.  an  Impostor  had  procured  pos- 
session of  poatattlce  orders  payable  to  aoolhe 
person.     By    fraudulent   representaclons   he    Ir 
duced  a  person  to  believe  that  he  was  the  ma 


that 


The 


>  the 


dorsed  tbe  check  in  tbe  latter's  name  without 
authority.  The  plalntitTs  sued  tbe  bank  tor 
having  paid  the  rheck  on  such  Indorsement. 
Tbe  case  was  decided  against  plaintiffs  on  the 
suthorlty  ol  the  earlier  esse  of  Smith  v.  Mo- 
chsnlcs'  &  T,  Bank.  8  La.  Ann.  610.  infra.  Tbe 
plaintiffs  attempted  to  dlstlDgulsh  It  from  that 
case  an  the  ground  that  In  the  present  case  l< 
appeared  It  was  the  plaintiffs'  custom  to  make 
checks  paj-abte  to  [he  payees  of  the  warranis 
'   said  that  (he  plain- 

n  sgalnat   their 


bsQk  bad  failed  t 


r  gave 


poslnr  a  check  Id  which  the  payee 
scribed  by  tbe  itame  borne  by  tbe  payee  ot  the 
orders.  The  same  person  Identified  the  Impos- 
tor blm.  The  United  States  brought  an  action 
■gainst  the  bank  tn  recover  Ibe  anwunt  of  the 
check,  which  had  been  charged  up  to  It.  The 
court  held  that  the  plalDtltF  could  not  recover. 
Tbe  opli^ot)  says :  "The  question  for  the  bank 
Is,  'For  whom  was  this  money  Intended  by  tbe 
dravrerV — and 
determlDli^  that  question.  .  .  .  Without 
doubt  tbe  postmaster  would  have  paid 
instead  of  a  check.  If  he  had  bad  It 
rather  than  In  bank.  Ir  be  would  not,  It  would 
be  very  good  evidence  ot  neglect  to  deliver  a 
check  to  a  party,  and  put  It  In  bis  power  to 
draw  the  money  on  a  forged  Indorsement  In 
circumstances  where  the  postmaster  would  not 
hsve  been  setlslled  to  part  with  tbe  cash.  Al- 
lowing the  drawer  and  drawee  to  be  equally  In- 
nocent, the  loss  should  faH  upon  that  one  who, 
by  his  act.  has  been  the  occasion  of  the  loss 
wblch  In  this  case,  I  think,  was  the  depart- 
ment. Though  there  may  have  been  no  ei- 
s  negligence  on  the  pa         "    "         ~ 


the  P 


I.  It  1 


0  dellve 


check  to  a  person  not  entitled  to  It,  and  that 
mlstsfce  has  been  the  occasion  ot  the  loss." 

In  Levy  v.  Bank  of  America,  S4  La.  Ann.  2S0, 
IS  Am.  Rep.  124.  tbe  plaintiffs,  brokers,  pur 
Chased  from  a  stranger  s  state  warrant  drawn 
to  the  order  ot,  and  Indorsed  by.  the  seccstary 
ot  tbe  Stat*  eenata.  Upon  the  stranger's  rsp- 
60L.  R.  A. 


denied  In  04  III.  App.  230.  an  officer  of  a 
poratlon  Introduced  to  a  banker  a  stranger  who 
had  aasume*]  tbe  name  of  a  real  person  who 
had  no  connection  with  tbe  transaction.  The 
bank  discounted  a  note  made  by  the  corpora- 
tion, and  at  the  request  of  the  officer  drew  a 
check  payable  to  the  order  of  the  stranger  un- 
der tbe  assumed  name.  The  check,  purporting 
(o  bear  the  Indorsement  of  the  payee,  was  de- 
posited by,  a  nil  credited  to.  the  account  of  the 
corporation  In  another  bank.  The  latter  bank 
collected  It  from  the  drawee  bank,  but  subae- 
quently.  upon  the  claim  that  tbe  Indorsement 
was  forged,  reimbursed  the  drawee  and  sued 
Its  own  depositor  (tbe  corporation).  The 
amount  of  tbe  check  bad  been  refunded  to  the 
drawer  by  the  drawee  bank,  but  It  does  not  ap- 
pear whether  the  note  bad  been  returned  to 
IIS  maker  by  tbe  drawer  ot  tbe  dieck.  The 
opinion  takes  tbe  position  that  tt  does  not 
appear  but  that  tbe  person  to  whom  tbe  cheik 
was  delivered  Indorsed  It.  and  If  be  did  there 
was  no  forgery,  Since  It  waa  Intended  that  he 
should  Indorse  It.  and  It  made  no  difference 
whether  the  check  was  made  payable  to  and 
Indorsed  by  him  In  his  real  name  or  In  an  sa- 
sumed  name.  Eliminating  the  non-easentlBl 
features,  the  original  rights  of  the  drawer  and 

tlon  of  the  rights  of  tbe  parties. 

It  will  be  observed  In  tbia  case,  however, 
that  the  use  of  an  assumed  name  did  not  barm 
the  drawer  ot  the  check,  since  tbe  conaldera 
tlou  for  tbs  check  waa  the  nots  ot  the  eorpo- 
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llie  action  of  the  appellant  vaa  not  in- 
duced bj  anything  known  to  it,  done  bj  the 
«ppeUee. 

Fell,   J^  delivered   tlie  opinion  of   the 

The  fraudulent  tfanuction  which  gave 
rise  to  this  litigation  may  be  briell;  aUtedi 
Dr.  Herman  8.  Biesey  wu  the  owner  of 
premises  No.  2352  North  Broad  street,  Phili 
aJelphiA,  which  he  wished  to  sell,  A  man 
wlio  gave  his  name  as  Ashley  called  on  Dr. 
Itissej',  and,  under  the  pretense  of  desiring 


ol  the  property.  The  conveyancer,  believ- 
ing the  man  to  be  Dr.  Biseey  and  the  owner 
of  the  premises,  negotiated  the  loan.  The 
mortgagee,  desiring  title  insurance  by  the 
Land  Title  &  Trust  Company,  deposited  witn 
it  the  amount  of  the  toau,  to  be  paid  to  the 
mortgagor  when  a  valid  mortgage  should  be 
executed.  When  the  matter  was  ready  for 
settlement,  Ashley  went  with  hia  convey- 
ancer to  Uie  otSce  of  the  company,  and  was 
'here  introduced  to  the  settlement  clerk  as 
Dr.  Bissey.  He  signed  the  mortgage,  "Her- 
man S.  Bissey,"  acknowledged  it  before  a  ' 
notary  connected  with  the  company,  and  re- 
ceived from  the  clerk  the  company's  clieck, 
drawn  on  itself  to  the  order  of  Herman  B, 
Biasey.  This  check,  indorsed,  "Herman  S. 
Bissey,"  was  deposited  in  the  Nortbneetem 
National  Bank  by  a  person  who  had  opened 
an  account  with  it  as  O.  B.  Rogers,  and  was 


In  Emporls  Nat.  Bank  v.  Shotwell,  SB  Ssn. 
3tiO.  97  Am.  Rep.  ITI,  11  Psc.  141,  SD  Impostor. 
br  isaumlnc  tbe  naoie  ot  the  owner  ot  prop- 
erty, procured  a  loan.  The  proceeds  were  sent 
br  mall  In  the  rorm  ot  a  draft.  In  which  Che 
paree  was  described  by  the  name  of  the  owner 
at  the  pro|>ert7.  The  lender  (the  purchaser  of 
[be  draft)  took  an  assignment  ot  the  draft, 
■nd  the  rlxht  to  receive  psTinent  thereot.  tram 
the  owner  of  the  property,  and  from  the  tisnk 
Irom  which  he  had  purchased  the  draft,  and 
brought  an  action  agalust  the  bank  on  which 
lit  draft  was  drawn,  and  which  paid  it  on 
lilt  Indorsement  of  the  Impostor.  Tbe  conrt 
bfld  that  the  lender,  rather  than  the  drawee 
t>uik,  must  bear  the  loss,  becaose  he  Intended 
[be  draft  to  be  aeELt  lo  the  partj  who  executed 
Ibe  notes  and  martgBgea.  and  Intended  It  to 
bf  paid  to  tbe  person  Co  whom  ha  sent  It,  and 
wlio[n  he  dealgnated  b;  the  name  of  the  owner 
of  tbe  property,  because  that  was  the  name 
■htch  be  assumed  In  eiecuCIng  the  notes  and 
UMriKSKea.  and.  therefore,  the  bank  was  pro- 
tected IB  paying  the  dielt  to  Che  very  peraon 
wliDm  tbe  leader  Intended  to  designste  bj 
[bit  name.  It  was  claimed  that  tbe  bank  did 
sot  use  suBclent  care  and  diligence  In  having 
the  pajee  of  the  draft  identified,  bat  the  court 
held  that  that  was  not  Important  In  view  of 
(be  Intention  of  the  lender. 

In  Crlppen  v,  American  Mat.  Bank,  Gl  Uo. 
App.  508,  an  Impostor,  assuming  tbs  nsme  of 
[be  owner  ot  certain  property,  procured  a  loan 
Dpon  It.  The  proceeds  Of  the  loan  were  re- 
loltted  by  a  draft  payable  to  the  order  of  the 
lender's  agent.  The  agent  Indorsed  tbe  same 
to  the  person  who  had  procured  tbe  loan,  and 
lit  latter  Indorsed  It,  In  the  assumed  nsme.  to 
t  bank,  which  collected  It  from  the  drawee. 
The  icClon  was  by  the  lender  against  the  bank 
on  vhlch  the  draft  was  drawn.  The  court 
btid  that  tbe  loss  must  fall  on  the  plaintiff, 
rather  than  on  defendant.  The  conrt  took  Che 
pDiitlai)  that  "the  Indorsement  was  the  genu- 
ine Indorsement  of  the  person  to  whom  tbe 
loan  had  been  made  and  tor  whom  tbe  draft 
wit  Intended."  holding  that  the  case  was  dla- 
llneulshable  from  one  where  a  draft  by  ac- 
cident falls  Into  the  bands  of  s  person  not 
estllled  thereto,  for  which  tbe  Injured  party  Is 
oat  reqK>nalble.  The  coart  said  that  In  such 
1  niH  ihe  Injured  party,  being  In  no  fault, 
■slRbl  be  entitled  to  relief  against  the  pur- 
'-hiser  of  the  atolen  draft,  bnt  that  In  tbe  case 


.,  n.  A. 


,  but  » 


dorsed  and  sent  to  the  very  person  who  re. 
celTcd  and  negotiated  It;  and  the  loss  occa- 
sioned by  the  fraud  ot  tbe  Impostor  must  logl- 
callj  and  Justly  be  cast  npon  the  plaintiff,  bnt 
for  whose  negligence  It  woald  not  have  been 
likely  to  bappen. 

In  Meridian  Nat.  Bank  v.  First  Nat.  Bank. 
T  Ind.  App.  S22,  S8  N.  B.  247,  34  N.  B.  608, 
a  check  In  payment  of  cattle  was  delivered  to  S 
person  who  had  stolen  them.  He  had  glTen  a 
fletltlouB  name,  and  the  payee  was  described 
by  that  name.  The  action  was  by  a  bona  Hds 
purchaser  ot  the  check  npon  an  Indorsement 
made  by  the  Impostor  agalnsc  the  drawee.  The 
case  was  decided  tor  the  plslntHPnpon  the  the- 
ory  that  the  Indorsement  of  tbe  check  by  the 
peraon  to  whom  It  was  actually  delivered,  and 
by  whom  the  drawer  Intended  that  the  money 
should  be  received,  was  an  effectual  Indorse- 
ment. The  court  said:  "It  Is  the  Identity  of 
the  person,  and  not  of  tbe  name,  which  con- 
trols." In  this  cass,  however,  as  remarked 
In  the  opinion,  even  the  drawer  did  not  have 
In  his  mind,  as  the  payee,  any  other  or  differ- 
ent person,  whom  he  erroneoDsly  believed  the 
person  to  whom  be  delivered  the  check  to  be. 

In  Uobertson  v.  Coleman,  141  Uaas.  231,  SS 
Am.  Rep.  471,  4  N.  E.  OlS,  ft  atnoger,  falsely 
assuming  tbe  name  of  a  real  person,  took  stolen 
goods  to  the  defendant,  who  sold  them  for  bim 
and  gave  bIm  a  check  In  which  tbe  psyee  was 
described  by  tbe  assumed  name,  the  defendant 
believing  that  to  be  his  name.  The  Impostor 
Indorsed  Che  check  In  that  name,  and  IC  cams 
to  the  hands  of  plaintiff,  a  bona  fide  hold- 
er, who  sued  the  drawer  after  the  latter  had 
stopped  paymenL  The  court,  In  deciding  tor 
plaintiff,  said :  "The  name  ot  a  person  Is  the 
verbal  deslgnstlon  by  which  he  Is  known,  but 
tbe  visible  presence  of  a  peraon  affords  surer 

?ans   ot   Identifying    him     than     his   nsme;" 


again 


"It  li 


I  that,  al- 


though the  defendants  may  have  been  mistaken 
In  the  sort  of  man  tbe  person  tbey  dealt  with 
was,  this  person  was  the  person  Intended  by 
them  as  Che  payee  ot  the  check,  designated  by 
the  nsme  he  was  called  In  the  transaction,  and 
that  hla  Indoraement  of  It  was  the  Indorsement 
of  the  payee  ot  the  check  by  that  name.  The 
contract  ot  the  defendants  was  to  pay  tbe 
amount  of  the  check  to  this  person  or  hia  order, 
and  be  has  ordered  It  paid  to  tbe  plaintiff.  If 
this  person  obtained  tbe  checlc  from  the  defend- 
ants by  traadulent  representation  a  tbe  plain- 
tiff took  It  In  good  faith  and  for  value." 

In  American  Bicb.  Bank  v.  City  Bank,  S 
N,  Y,  Legal  Oba.  18  (an  action  by  the  In- 
dorses  of  tbe  cheek  against  the  drawee  bank). 


n 


Penhsyltania  Bupkbms  Coubt. 


lUt, 


collected  bj  the  bank  of  tbe  truat  company 

i>  the  usual  course  of  buainesa.  Whether 
Ashley  and  Rogers  were  the  seme  person,  or 
different  persons  who  had  conspired  to  de- 
fraud the  truat  compati;,  and  had  opened  an 
account  witli  the  bank  as  a  means  to  that 
end,  or  whether  Rogers  was  a  person  who 
was  iuDOceiit  in  the  matter,  did  not,  appear 
at  the  trial.  Dr.  Biasey  had  no  knowledge 
of  the  mortgage  until  called  on  six  months 
later  for  the  interest.  All  of  the  partiea  to 
the  transaction,  except  Ashlej,  and  possibly 
Rogers,  if  he  were  a  different  person,  acted 
in  good  faith,  and  in  that  reliance  on  the 
good  faith  of  others  which  is  usual  in  such 
matters.  Ashlej  hj  aome  mean*  induced  a 
well- known  and  reputable  conveyancer  to 
believe  that  he  was  Dr.  Bisaey.  The  busi- 
ness followed  the  usual  routine  by  which 
hundreds   of  such   transactions   are   carried 


on  every  day,  and  nothing  occurred  during 
its  course  to  put  tbe  other  parties  on  their 
guard.  On  discovering  the  fraud  which  had 
been  practised  upon  it,  the  trust  compaiy 
no  titled  the  t>ank,  and  demanded  the  return 
of  the  money  paid  on  tbe  check,  and,  on  the 
refusal  of  the  bank,  brought  this  euit.  At 
the  trial  a  verdict  was  directed  for  the 
plaintiff. 

Tbe  caae,  as  presented  by  the  plainiilfV 
declarataon,  is  that  of  the  payment  by  the 
plaintiff  of  a  check  drawn  on  it  by  a  de- 
positor  to  the  order  of  a  third  person,  whote 
indorsement  was  forged;  the  payment  hav- 
ing been  made  in  rdiance  upon  the  subse- 
quent indorsement  of  the  defendant;  the 
ground  of  liability  being  that  the  defendant, 
by  its  indorsement  and  presentation,  war- 
ranted tbe  genuineness  of  the  indorsement  of 
the  payee,  Herman  S.  Biasey.     While  by  this 


tlie  court  said  tbat  tbe  bolder  was  not  gollt; 
at  DegJIgence  In  telllnB  to  inquire  as  to  the 
indoiMment,  and  that,  since  tbe  [ndorsement 
was  mode  br  tbe  person  to  whom  ibe  cbeck 
was  given,  and  to  whom  It  was  Intended  Co  be 
given,  the  bank  sbauld  pa;  It.  altbougb  tbs 
name  was  actllloua 

In  addition  to  tbe  foregoing  cases  In  wblch 
the  doctrine  was  expressly  applied.  It  wss  rec- 
OSDiied  In  first  Nat.  Bank  v.  Farmara-  &  M. 
Bank,  S6  Neb.  149,  76  N.  W.  4S0,  tnfn,  al- 
though Its  application  was  denied.  In  tbat 
case  the  local  correspondent  of  a  trust  corn- 
pan;  forwarded  to  II  an  application  for  a  loan 
purporting  to 'be  made  br  tbe  owner  of  certain 
property.  Tbe  trust  company  accepted  the  ap- 
plication, and  sent  to  Ita  correspondeaC  a 
check  In  which  the  payee  was  described  by  tbe 
nume  of  the  owner  of  the  property.  The  check 
waa  presented  to  tbe  bank.  Indorsed  in  the 
name  oit  tbe  payee,  and  also  Id  tbe  name  of  tbe 
correspondent.  It  proved  tbat  the  owner  did 
not  algn,  or  aathorlie  anyone  to  alga,  the  ap- 
plication for  him.  The  drawee  bank,  after 
learning  of  the  supposed  forgery,  credited  the 
amount  of  tbe  check  back  to  the  drawer,  and 
brought  anlt  against  tiauk*  which  had  Indaraed 
It  before  it  waa  paid.  It  Is  apparent  that.  If 
tbe  Impoalor'a  Indoraement  could  be  deemed 
a  genuine  indorsement,  tbe  plalntlS  must  (all 
In  tbe  action.  Tbe  decision  waa  In  favor  of 
the  plaintiff  ttbe  drawee),  but  was  placed  upon 
tbe  ground  that  It  showed  tbat  the  forgery  of 
the  appllcBtioQ  was  hy  the  correspandent  of 
the  drawer,  and  tbat  tbe  check  also  was  forged 
by  him.  and  tbat  there  was  no  third 


In    tbe 


action 


check   1 


auBtalnlng  a  charge  of  the  trial 
court,  tbat  If  aomeane  oilier  than  the  correspond- 
ent, or  even  someone  In  collualon  with  him, 
bad  falsely  pretended  to  own  tbe  land,  eiecuted 
the  bond  and  mortgage,  and  Indorsed  tbe  check, 
the  Indoraement  would  not  be  forged 
be  by  the  person  to  whom 
terms  payable ;  the  ta'se  repi 
ersblp  of  the  land,  and  tbe  aasumpllon  of  a 
false  name,  would  be  merely  steps  lo  defrauding 
the  trust  company,  but  the  crime  would  not  be 
forgery  1  If  tbe  correapondent  himaelf  executed 
the  previous  papers  and  Indorsed  the  check,  the 
Indorsement  was  a  forgery  because  he  was  not 
the  one  Intended  as  the  payee,  nor  waa  he  de- 
acrlbed  as  such.  This  case  Illustrates  the  fact 
already  alluded  to,  that  a  very  slight  change  of 
elrcumatances  renders  the  doctrine  Inapplicable. 
Tbe  doctrine  seems  also  to  be  recognized  by 


CO  L.  R.  A. 


1  EidL  Bank,  i 


I  Ohio  St.  1. 


In  tbat  case  an  Impostor  bad  nbtalued  posses- 
sion of  a  certlBcate  of  Indebtedaesa  due  from 
tbe  nolted  States,  and  presented  It  to  a  pay- 
master, who  drilvered  him  a  check  In  which 
the  payee  waa  deacrlbed  by  tbe  name  of  tbe 
pemn  to  wboaa  order  the  certificate  waa  pay- 
able. 'The  action  was  by  tbe  true  owner  of 
the  certlflcate  agalnat  the  bank  on  which  the 
check  waa  drawn,  and  which  paid  the  same. 
The  court  aald  ttiat  "the  defendant  had  a  rlgbt 
to  show.  It  it  could,  that  tbe  person  to  irhom 
the  check  was  delivered  waa.  In  fact,  tbe  per- 
son whom  the  drawer  Intended  to  deal  gnat  e 
by  tbe  name"  used  in  the  che<^ ;  and  held 
that,  for  that  purpose.  It  might  ahow  tbe  cir- 
cumstances under  wblch  tbe  check  was  drawn, 
tbe  representations  of  the  party  to  wbom  the 
check  waa  delivered,  and  the  action  of  tbe 
diawer  thereupon,  with  his  accompanying  dec- 
larations ;  but  also  held  that  the  trial  court 
erred  In  excluding  the  portion  of  a  statement 
of  facta  tending  to  show  tbat  the  check  wai 
delivered  to  the  impostor  only  on  bis  promise 
and  assuranoe  that  he  could,  and  would.  Iden- 
tify himself  St  the  bank  as  tbe  person  whow 
name  was  given  la  tbe  check.     Tbe  opinion   la 

ordinary  position  of  holding  that  If  the  drawer 
Is  completely  deceived  the  bank  will  be  pro- 
tected, upon  tbe  theory  that  In  paying  the 
check  It  has  merely  carried  out  bis  Intention, 
ahlle.  If  he  Is  not  completely  deceived,  but  In- 
teods  to  devolve  the  duty  upon  tbe  tiank  of 
•eelng  tbat  the  check  la  paid  to  the  proper  per- 
son,  the  bank  must  bear  (he  loss,  at  least  un- 
less tbe  loBa  can  be  thrown  upon  the  drawer, 
because  of  bis  negligence.  Upon  a  previous 
appeal  In  that  case,  however,  a  majority  of  the 
court  held  tbat.  aa  It  was  competent  tat  the 
drawer  to  make  hla  check  payable  to  tbe  order 
of  the  owner  of  the  certlflcate,  and  devolve  the 
duty  upon  the  bank  of  paying  only  on  his  gen- 
uine order,  tbe  liability  of  the  bank  could  not 
be  affected  or  discharged  by  any  act  or  omia- 
alon  of  the  drawer  In  Issuing  the  cheek,  of 
which  the  banks  had  no  notice  and  which  Id 
no  way  loOuenced  Its  conduct:  citing  itohnrla 
V.  Tucker.  18  Q.  B.  660,  3  Kngllsh  Bullng  Casea. 
CSO.  in/ro. 

Smith  V.  Mechanics'  &  T.  Bank.  6  La.  Ann. 
610.  carries  tbe  theory  of  actual  intent  fur- 
ther than  any  at  tbe  foregoing  csacs.  In  tbat 
COBS  a  broker  discounted  for  a  stranger,  with- 
out Inquiry,  a  bill  purporting  to  be  accepted 
by  a  Brm  well  known  to  him.  He  delivered  a 
check  to  the  stranger,  but  evidently  for  the 
purpose  of  making  It  neceaiary  for  him  to  ob- 
tain   their    Indoraement,    befoia     cashing    the 


IKML 
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■Utement  of  the  case  the  tiust  companj  iB 
conaidered  as  a,  banker  odIj,  whereaa  in 
fact  it  was  botli  the  banker  and  the  drawer 
of  the  check,  it  fairlj  preeents  the  funda- 
menUJ  quefltion  involved.  A  recovery  must 
be  had  on  the  srouad  alleged,  or  not  at  all. 
Generally  a  bank  ia  not  bound  to  know 
the  aignature  of  the  indoraer  of  a  check,  and, 
if  it  paya  a  check  on  a  forged  indoraement, 
it  can  recover  the  money  of  the  party  to 
whom  it  was  paid,  if  it  proceeds  promptly 
on  discovery  of  the  fraud.  Tbia  it  upon  tbe 
principle  that  the  indorBement  of  a  check 
ii  an  implied  warranty  of  the  genuineness 
of  the  previous  indoraementa.  But,  in  or- 
der that  a  bank  may  recover,  it  muat  4ppe«r 
that  it  has  eustAined  a  loaa.  If  it  can  charge 
tbe  payment  to  tbe  account  of  the  depositor, 
it  has  lost  nothing,  and  has  no  cause  of  ac- 
tion.    The    question    is,    then,    tbe    aame, 

cbeck.  made  It  pajable  to  tbe  order  of  tbe  Arm 
which  bad  accepted  tbe  bllJ.  It  proved  tbat 
tbe  acceptance  waa  forged,  and  the  firm's  In- 
dorsement was  also  torged,  and  the  cbeck 
caihed  bj  the  bank  on  which  It  vaa  drawn. 
Tbe  action  waa  by  the  broker  against  the  bank- 
er for  the  balance  of  bli  account  without  de- 
dnctlng  tbe  Check.  The  declelon  ot  the  court 
ia  agalnat  tbe  plaintiff  (tbe  draver),  notwlth- 
itandlDg  that  the  prevailing  Dpinioa  aaja  that 
"tbe  payment  of  tbe  cbeck  muat  tw  eooceded 
to  bave  been  sroas  negligence  on  the  part  of 
the  clerk  of  the  baah."  (It  appeared  that  the 
taii»t7  was  a  rery  bad  one,  the  name  of  one 
of  the  memt>era  o-I  tbe  firm  being  badly  mla- 
■pelled.)  This  decision  la  the  original  opinion 
appears  to  rest  upon  the  ground  that,  notwltb- 
■tandlng  the  gross  neglect  of  the  bank,  tbe 
arsi  taalt  was  committed  b;  the  plalntltt  In 
taking  a.  forged  bill,  and  therefore  be  aught  to 
bear  tbe  loasi  bat  tbe  opinion  dellrered  on  a 
motloD  tor  rehearing  puts  It  upon  the  ground 
that  the  person  to  whom  the  check  was  deliv- 
ered was  tbe  real  payee,  and  that  the  firm  waa 
only  Ibe  nomloal  payee.  That  oploloa  saya 
that  II  Ibe  Drm  bad  tKen  the  real  payeetbebank 
might  have  been  liable.  Again:  "Taking  the 
tacta  aa  ihey  were  before  ua.  and  limiting  the 
derlBlon  to  the  caae  In  hand,  we  held  [on  the 
form^  argument]  that,  aa  It  waa  no  part  ot 
Ibe  contract  between  plaintiff  and  the  bank 
tbit  be  should  have  the  right  to  draw  checks 
IB  that  form,  the  bank  might  go  behind  tbe 
check  and  Juallfy  the  payment  by  showing  that 
It  bad  been  made  to  the  creditor  whom  the 
plaintiff  Intended  to  pay,  ...  The  fact 
that  the  signature  ...  [of  the  firm!  Is  a 
oiaiiifeat    forgery,    la  Immaterial  ;    If   there   had 

payment,  would  not  bave  been  debarred  of  Ibe 
right  ot  proving  the  simulation,  and  of  ahow- 
Ing    that    the    payment    was    made   to    tbe    real 

It  woald  aeem  that,  unless  the  groas  oegll- 
geoce  of  tbe  Itank  would  offset  the  fault  of  tbe 
drawer,  the  declalon  Id  favor  of  tbe  bank  might 
Bfcty  have  been  plained  on  tbe  ground  of  tbe 
drawer's  a^Ugence ;  bat,  apart  from  tbe  ques- 
tion of  negligence.  It  does  not  seem  that  the 
bank  ought  to  be  allowed  to  Ignore  the  payees 
whom  the  druwer  named,  and  whom  be  intend- 
ed to  name :  and  the  dlascntlng  opinion  takes 
that  view. 

In  Maloney  T.  Clark,  S  Kan.  83,  an  Impostor 
rent  to  an  attorney.  Impersonated  the  plnln- 
tilTi  brother,  and  employed  the  attorney  to 
write  a  letter  to  the  plaintiff  requesting  bim  to 
remit  money.  Tbe  attorney  Id  good  fa  I  lb 
50  L.  R.  A. 


whether  we  consider  the  check  as  having 
been  drawn  by  an  ordinary  depositor  in  the 
trust  company,  or  as  having  been  drawn,  as 
it  was,  by  the  rea]-eatat<  depEutment  of  the 
company,  on  the  banking  departmoiL 
While,  as  between  the  hank  and  the  trust 
company,  as  a  banker,  the  former  ia  bound 
by  its  implied  warranty  of  the  indorsement, 
still  there  ia  no  cause  of  action  imleas  the 
payment  of  the  check  was  not,  as  against 
the  diawer  of  the  check,  a  good  payment. 
The  reason  of  the  rule  that  when  a  bank, 
pays  a  depositor's  check  on  a  forged  indorse- 
ment, or  a  raised  check,  it  ia  held  to  have 
paid  it  out  of  ile  own  funds,  and  cannot 
charge  the  payment  to  the  depositor's  ac- 
count, is  that  there  is  an  implied  agreement 
by  tbe  bank  with  its  depoeitor  that  it  will 
not  disburse  the  money  standing  to  his  cred- 
it,  except   on  his   order.     The   rule  appliet- 

■rrote  tbe  letter,  snd  the  plaintiff  forwarded 
to  the  attorney  drafts  made  out  to  the  order 
of  his  brother,  and  the  attorney  delivered  them 
to  the  impoator.  The  drafts  were  purchased 
In  good  faith  by  the  defendants  from  the  im- 
postor, wbo  waa  IdentlQed  to  them  aa  tbe  payee 
by  tbe  attorney,  Tbe  court  beld  that,  as  bc- 
tw«eD  tbe  plaintiff  and  tbe  defendants,  the 
loaa  must  fall  upon  the  former.  This  decision 
la  put  upon  tiic  broad  ground  that  Inasmuch  as 
tbe  attorney  muat  be  deemed  tbe  plalntllTa 
■gent,  the  mlatake  which  resulted  In  tbe  frauit 
was  the  plalntllT'a  mistake,  and  he  ought  to 
bear  the  loaa. 

It  aeemi  scarcely  aattefactory  to  dispose  of 
tbe  question  in  that  manner  without  Indicat- 
ing tbe  reaaon  why  the  mistake  abould  affect 
the  rlghta  ol  tbe  parlica.  If  tbe  mistake  op- 
eratea  to  Impose  the  loss  upon  the  drawer.  It 
would  aeem,  since  tbe  questlm  ot  negligence  Is 
eliminated.  It  must  be  either  because.  In  con- 
sequence of  It.  tbe  drawer  really  made  the  im- 
poator the  payee  under  tbe  assumed  name,  or 
tKcauae  he  la  estopped  to  deny  that  he  did 
so.  Unless  one  or  Ibe  other  of  these  theories 
be  adopted.  It  Is  dlfflcult  to  see  bow  the  draw- 
er's mistake  affects  the  cbeck  or  the  rights 
of  the  parties  under  It. 

In  Famous  ilboe  &  Cloth  Co.  v.  Crosswhlte. 
124  Uo.  34,  20  L.  It.  A.  SeS,  2T  S.  W.  3»T.  a 
thief,  wbo  had  stolen  two  mulea.  sold  them  to 
defendants  and  received  a  cbeck  In  which  the 
payee  was  described  by  an  assumed  name.  He 
Indorsed  the  check  under  that  name,  and  aold 
It  to  plaintiff,  who  took  It  bona  fide.  The  de- 
dal on  was  In  favor  of  plaintiff.  The  exact 
ground  of  the  declalon  doea  not  appear,  but  the 
court  said.  In  reply  to  the  argument  of  the  de- 
tendanls  that  they  relied  on  tbe  custom  of  tbe 
bank  to  require  persons  presenting  checks  to 
be  Identified,  that  such  custom  did  not  affect 
the  rights  of  tbe  plaintiff,  but  related  alone  In 
tbe  IdentlQcatloD  of  persons  who  present  checl"< 
to  banks  for  payment,  and  Is  no  more  than  th" 
usual  precaution  which  bonks  adopt  for  the'r 
own    protection.      It    doea    nut    appear    In    tbi> 

owner  of  tbe  mules,  or  that  the  plaintiff  suf- 
fered any  Injury  from  the  asaumption  of  that 
name,  undistinguished  from  the  fact  that  the 
mulea  had  been  stolen;  and  therefore  he  could 
scarcely  deny  that  the  person  to  wham  be  de- 
livered the  check  was  the  real  payee,  although 
described  by  an  assumed  name 

Flore  V.  Ladd,  22  Or.  202.  29  Pac.  4SS,  held, 
upon  the  assumption  that  a  certificate  ot  de- 
posit, made  out  In  the  name  of  the  actual  own- 
er ot   the  money   deposlied,   was  delivered   t» 
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Mat. 


wh«r«  a  cbeck  baa  been  loBt  or  •tolen  and 

the  payee's  name  hu  kfUriTU-ds  been 
forged;  but  it  does  not  protect  a  depositor 
irho  is  in  fault,  aa  in  intruating  a,  check  to 
one  who  be  baa  reoaoa  to  suppose  will  make 
a  fraudulent  use  of  it,  or  in  ao  careleaal; 
flUing  up  a  check  that  it  may  readily  be  al- 
tered, or  in  iatuing  a  check  to  a  fictitioua 
£:rBon.  It  ia  confined  to  cases  in  which  the 
ipoeitor  baa  done  nothing  to  increase  the 
risk  of  the  bank.  It  ahould  not  apply  when 
the  check  ia  iasued  to  one  whom  tlie  drawer 
intenda  to  deaignate  as  the  payee:  First. 
Because  in  auch  a  case  the  risk  is  not  the  or- 
dinary risk  aasumed  by  the  bank  in  ita  im- 
filied  contract  with  it<  depositor,  but  a  large- 
f-increased  risk,  aa  it  follows  that  a  cbeck 
thua  fraudulently  obtained  will  be  fraudent- 
ly  used.  The  bank  is  deprived  of  the  pro- 
tection afforded  by  the  fact  that  a  bona  fide 


holder  of  a  check  will  exercise  care  U>  pre- 
serve it  from  losB  or  theft,  which  ai-e  the  or- 
dinary risks.  There  is  thrown  upon  the 
bank  the  risk  of  antecedent  fraud  practised 
upon  the  drawer  of  the  check,  of  which  it 
baa  neither  knowledge  nor  means  of  knowl- 
edge. Secondly.  Because  in  sucb  a  cas« 
the  intention  with  which  the  drawer  issued 
the  check  haa  been  carried  out.  The  person 
has  been  paid  to  whom  he  inteniicd  pay- 
ment sbould  be  made.  There  has  been  no 
mistake  of  fact,  except  the  mistake  which 
he  made  when  he  issued  the  check,  and  the 
loss  is  due,  not  to  the  bank's  error  in  fait- 
iug  to  carry  out  his  intention,  but  primarily 
to  his  own  error,  into  which  he  was  led  by 
the  deception  preWoualy  practised  npon  hitn. 
It  ia  somewhat  surprising  that  ute  ques- 
tion presented  by  thia  case  has  not  arisen 
more  frequently.     There  are  but  few   deci- 


snotber  peraoa  who  accompsuled  the  latter  to 
Che  bank  SDd  slgueil  his  name  Id  the  slgiiature 
book  apparentJ:!  aa  his  own,  the  bonk  waa  jui- 
llOed  in  pB^lDg  (he  ume  to  bLm  upon  his  In- 
dorsing the  name.  The  court  Mid  that  the 
question  was:  With  whom  did  the  bank  deal, 
snd  who  was  Intended  as  the  pajee? 

A  bank,  nblcb,  under  general  authority  to 
psj  it*  cuatomer's  accepted  bills,  pars  ■  bill 
besrinx  the  forged  Indorsement  ot  the  payee 
accepted  bj  the  customer,  cannot  chance  the 
same  up  ssalnst  the  latter,  although  the  in- 
dorsement waa  an  the  bill  wben  It  was  accept- 
ed, and  notwithstanding  that  the  acceptor  was 
accnstomed  to  Iske  precautions,  before  accept- 
la|>  bills,  to  verll;  the  Indorsement*,  where 
that  custom  was  never  eommucicated  to  the 
banker,  and  there  I*  no  evidence,  direct  or  Iq- 
dlracC.  of  an;  communication  te  Che  banker 
from  which  an  authority  to  pa;  the  bill  with- 
out examination  could  be  Interred.  Bobaits  t. 
Tucker,  le  Q.  B.  MO,  8  English  Knllng  Cases, 
flSO. 

The  tact*  InTOIveil  In  this  case  are  lo  differ- 
ECit  from  tboM  Involved  In  the  cases  pre- 
Tloualy  cited,  that  It  cannot  be  considered  ss 
■  direct  anthorlt;  against  the  theor;  of  actual 
Intent  adopted  by  them  ;  but  the  case  does  seem. 
soEuewhaC  analogous,  since  the  acceptance  of 
the  bill.  In  view  of  the  arrai^ement  with  the 
bank,  was  not  unlike  drawing  a  check  on  the 
bank  for  tbe  amount  of  the  bill,  parable  to  the 
person  who  held  Che  bill  under  the  forged  In- 
dorsement*. In  this  case,  the  bill  was  pre- 
sented tor  acceptance  by  a  aubseqaent  Indorsee, 
and  not  by  the  person  vho  forged  the  ladorae- 
ment.  Tbe  analoej  would  be  closer  If  tbe  lat- 
ter had  presented  the  bill. 

In  Bank  of  England  t.  yscllsno  Bros.  [1891] 
A.  C.  10T-1T2,  60  L.  J.  Q.  B.  N.  S.  1«,  178,  8 
English  Bnllng  Casea.  SfiB.  a  clerk  forged  the 
name  of  a  correspondent  of  his  employers  to  a 
bill  porportlng  to  be  drawn  on  them  by  the 
correspondent,  snd  psysble  to  the  order  of  s 
,  nrm  with  which  tbey  bsd  deellDg*.  bat  which 
had  no  connection  with  the  transacCIob,  and 
sent  It  to  Che  firm,  which  accepted  It.  He  aft- 
erwards obtained  pouesslon  of  It,  and  procured 
the  money  on  It  at  the  acceptor's  hank.  The 
-court  denied  the  right  of  the  acceptor  to  re- 
cover from  the  bank,  distinguishing  the  case 
from  Itobart*  t.  Tucker,  10  Q.  B.  GdO,  3  Eng- 
lish Ruling  Cases.  680.  mpra,  upon  tbe  ground 
that  while  the  acceptors  did  not  guarantee  the 
genuineness  of  tbe  ludornement,  they  did  guar- 
antee the  geculDeness  of  tbe  drawer's  signa- 
ture, and,  by  reason  thereof,  tbe  bank  took  an 
SO  L.  R.  &. 


Increased  risk  when  It  pajd  the  bill  without 
verifying  tbe  purported  Indorsement  of  tbe 
payee. 

Tbe  case  of  Palm  t.  Watt,  7  Hnn.  81T.  Infra. 
does  not  seem  to  deny  tbe  doctrine  that  at- 
tributes to  the  drawer  of  a  cbeck  who  Issue* 
It  to  the  wrong  person  sn  Intent  to  make  such 
person  the  payee.  It  will  be  observed  that  the 
court  In  that  case  took  the  view  that,  though 
the  cbeck  was  mailed  In  pursuance  of  s  re- 
quest by  Che  Impostor,  and  was  received  from 
blm  through  the  mall,  It  «as  not  sent  to  him. 
but  to  the  person  whose  naoie  he  had  assumed  ; 
tbat  there  waa  no  delivery  of,  nor  Inten- 


tion 


lellve 


the  c; 


f>nii0(ti>r  oMiumtt^  to  oat  oi  agant  «f  paysa. 

In  the  following  eases  the  fraudulent  scheme 
waa  easentlally  tbe  same  as  that  Involved  In 
the  cases  previously  cited.  In  which  the  loaa 
was  Imposed  upon  the  drawer,  except  that  the 
Impostor,  to  whom  the  check  vss  delivered,  as- 
sumed to  be  the  ageait  of  the  person  by  whose 
name  tbe  payee  waa  described  In  the  cbeck  :  and 
the  courts  held  that  as  between  Che  drawer 
and  drawee,  tbe  loss  must  fall  upon  tbe  drawee  ; 
Atlanta  Nat.  Bank  v.  Burke,  81  Ga.  GOT,  2  I.. 
R.  A.  SS,  T  B.  E.  738 ;  Qerman  Bar.  Bank  T. 
Cltlsena'  NaL  Bank.  101  Iowa,  530,  TO  N.  W. 
76a:  First  Nat.  Bank  v.  Pease,  168  III.  48,  48 
N.  B.  160,  Affirming  68  III.  App.  662  :  Uechsn- 
Ici-  Nat.  Bank  v.  Barter  (N.  J.  L.)  14  Atl.  71S : 
Armatrong  V.  National  Bank.  46  Ohio  St.  G12. 
6  L.  R.  A.  e2S.  22  N.  E.  866 :  Enhn  v.  Frank. 
10  Am.  li.  Record,  622,  S  Ohio  Dec.  Beprint, 
1142;  Brlzen  v.  Deseret  NaL  Bank,  S  Llah. 
G04,  18  Pac  4S. 

See  also  First  Nat.  Bank  v.  Farmers'  A  U. 
Bank,  66  Neb.  140,  76  N.  W.  430.  itipm. 

In  this  class  of  case*,  L  e.,  when  the  Impostor 
sssumes  to  act  as  sgent,  aa  before  remarked, 
the  doctrine  of  actual  Intent  does  not  spply. 
becauw  the  drawer  did  not  regard  the  Individ- 
ual to  whom  he  delivered  the  check  as  tbe 
payee,  but  merely  as  the  agent  of  the  payee. 
It  would  seem  tbat  the  circumstances  might  be 
such  that  the  delivery  to  an  ImpoaCor  assuming 
to  act  aa  ageat  of  a  real  or  flctltlous  person 
would  constitute  such  negligence  as  to  throw 
the  loss  upon  the  drawer ;  but  there  do  not 
seem  Co  be  any  esses  tbat  decide  against  tbe 
drawer  on  thsC  ground  when  tbe  check  or  draft 
was  delivered  Co  a  purported  agent.  In  Atlan- 
ta Nat  Bank  v.  Burte,  81  Oa.  697,  2  L.  B.  A. 
96,  7  S.  B.  T38,  nothing  was  ssid  sbout  negli- 
gence, bat  tbe  court  ssId  that  the  fact  tbat  the  ' 
drawer  himaelf  was  deceived  did  not  eatop  him. 


Lun>  TtTLB  &  Tbdctt  Co.  v.  Nobthwbstbbn  Nat.  Bank. 
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sione  upon  it,  and  none  in  thia  stat&  But 
Ihe  views  which  we  have  eipreaaed  are  in  en- 
tire harmony  with  the  principlei  which  we 
tiHTe  rec<^nized  aa  governing  the  decision 
of  caaea  arising  from  the  lorgetj  ot  cLOtes 
and  checks,  aad  involving  kindred  questions.' 
Among  the  more  recent  of  theee  il  Iron  City 
.Vat.  Bank  v.  Fort  Pitt  Vat.  Bank,  159  Pa. 
47. 23  L.  B.  A.  ai5,  28  Atl.  197,  in  which  the 
i-aiM  are  reviewed  by  our  brother  Mitcheli, 
acd  it  is  said  by  him:  "It  ie  always  a  good 
•]«feliBe  that  the  loss  complained  of  is  the 
mult  of  the  complainant's  own  fault  or  neg- 
lect: and  it  would  require  a  atatute  in  rer;^ 
explicit  terms  to  do  away  with  so  universal 
a  rule  of  law,  founded  on  so  incontestable  a 
principle  of  juatice."  In  Bank  of  England 
y.  Vagliano  Bros.  [IBQl]  A.  C.  107,  the  bank 
hid  been  induced  to  pay  by  notice  from 
Vagtiano  Bros,  of  tlie  drawing  and  accept- 


ance ot  the  draft,  and,  as  the  ease  diffvs 
from  this  in  that  important  particular,  it 
caunot  be  cited  as  a  precedent.  But  the 
opinions  of  the  lords  are  instructive  on 
the  questions  involved  in  this  case,  and  the 
principles  announced  by  them  would  settle 
the  contention  in  favor  of  the  defendant. 
I/>rd  Selborne  aaidi  "It  is  not  (as  I  un- 
derstand) disputed  that  there  might,  as  be- 
tween banker  and  customer,  be  circumstances 
which  would  be  an  answer  to  the  prima 
facie  case  that  the  authority  was  only  to  pay 
to  the  order  of  the  person  named  as  payee 
upon  the  bill,  and  that  the  banker  can  only 
charge  the  customer  with  payments  made 
pursuant  to  that  authority.  Negligence  on 
the  customer's  part  might  be  one  of  those 
circumstances;  the  fact  that  there  was  no 
real  payee  might  be  another."  There  are, 
however,  decisions  in  other  states  which  are 


Tbe  court,  In  Eriien  v.  Deseret  Nat.  Bank,  B 
Ctih,  &M,  la  Pac.  43,  held  that  tbe  drawer 
«u  not  negllKCDt  In  dellverlns  the  check, 
whkb  represented  the  proceeds  of  a  loan,  to  a 
f*il-*nate  agent,  whose  charaeler  was  good, 
(or  the  parfioBe  ol  baTing  [t  dellrered  to  the 
faftt  named  tberelo.  whOM  name  had  been 
(orged  to  an  application  tor  a  loan  and  to  the 
oongege  papera. 

Id  ArpiEtrong  v.  National  Bank,  46  Ohio  St. 
SI2.  8  L.  R  A.  e2C.  22  N.  B.  Bflfl,  It  was  louud 
bj  tbe  trial  court  that  the  drawer  was  not  care- 
less or  negligent,  but  the  appellate  court  said 
ttut.  even  though  the  circumstances  were  cal- 
culated to  arouse  auspUloa  on  the  plalutlfTs 
Vart.  that  fact  would  not  modify  the  dulf  re- 
qolnd  of  the  bank  In  tba  matter  of  pajlDg  or 
not  pajlug  tbe  check.  It  was  also  foand  iy 
the  trial  court  that  the  bank  made  the  usual 
biqulrles  respecting  the  Identlt;  of  the  person 
•ho  presented  the  tbeck,  aad  Id  other  respects 
WIS  ordlnarll;  careful  and  prudent ;  but  the 
appellate  coart  said  that  flndlug  must  be  taken 
In  connection  with  tbe  furCber  [act  that  he  was 
aot  (be  payee  of  the  check,  and  tbat  his  In- 
donement  without  the  genuine  Indorsement  ot 
tbe  pB^ee  muld  confer  no  title  apoa  the  holder 
of  the  check,  or  anj  Interest  In  It  as  sgalnst 

In  KuhD  V.  Frank.  10  Am.  L.  Record,  622, 
«  Ohio  Dec.  Beprlnt.  1142,  the  court  said  that 
If  Che  drawer,  by  any  negllgeuce  or  by  any 
course  of  dealing  between  him  and  the  drawee, 
bid  Induced  or  contributed  to  the  payment  of 
tbe  check,  he  woald  lose  the  right  to  recover 
from  the  latter;  but  held  that,  although  the 
drawer  was  deceived  by  tbe  Impoatar,  be  was 
net  negligent. 

Check  or  MH  sent  by  motl. 

It  seems  difficult  to  distinguish  upon  princi- 
ple a  caae  where  the  check  or  draft  Is  mailed 
immiaot  to  communications  from  the  Impostor 
and  delivered  to  him  through  the  malls,  from 
a  case  where  the  check  Is  delivered  to  the  Im- 
fostor  In  person  by  the  drawer,  or  the  laCter's 

And  tn  Emporia  Nat.  Bank  v.  Bbotwell.  35 
Km.  SCO.  57  Am.  Rep.  ITl.  11  Fae,  141.  (upra, 
the  drafts  were  sent  In  a  letter  addressed  In  the 
uaoie  the  Imposter  had  given  (which  was  the 
name  of  the  owner  of  the  property),  and  the 
aurt  beld  tbat.  notwlthstaodlug  that  fact,  the 
Tlilntltr  who  bsd  succeeded  to  tbe  rights  of  the 
drawer  of  the  drafts,  must  bear  the  loss  rather 
than  the  drawee  bank  whieb  paid  It  on  tbe  In- 
dorsement of  the  Impostor. 
«  L.  E.  A.  ( 


lu  Palm  V.  Watt,  7  Hun,  817.  however,  tbe 
court  took  a  cuntrBrT  view.  In  that  case  an 
Impostor  assumed  the  name  of  a  former  com- 
panion, and  by  that  name  wrote  letters  to  tbe 
relatives  of  tbe  latter  asking  for  seal  stance  to 
enable  him  to  return  home.  The  Impostor  bid 
learned  from  the  man  whose  name  he  bad  as- 
sumed such  particulars  respecting  bli  family 
as  enabled  him  to  deceive  tbe  latter  witb  re- 
spect to  bis  Identity.  Induced  by  the  frandu- 
lent  statements  In  the  letter,  the  motber  of  the 
person  whose  name  was  assumed  purchased  of 
the  defendants  a  check  payable  to  the  order  of 


tor.  who  Indorsed  tbe  cbeck  I 
name,  end  the  cbeck  afterwards  came  Into  tba 
hands  ot  the  plalntllf.  a  bona  fide  holder.  Be- 
fore tbe  cbeck  was  presented  tor  payment  the 
fraud  had  been  discovered  and  payment 
stopped.  The  plalntllf  sued  tbe  defendants 
(the  drawers},  but  the  court  held  that  be  could 
□ot  recover  because  he  acquired  no  title  to  the 
check,  and  because  the  defendants  reualned 
tbe   real    payee.     Tba 


liable  on    the 

courts  said  that  the  ciimlnal  fraud  of  tl 
post  or  Induced  the  defendants  to  send  their 
check,  not  to  him,  but  to  tbe  person  wboae  name 
he  assumed,  and  to  whom  It  was  made  payable. 
There  was  no  delivery  of,  or  Intention  to  deliv- 
er, tbe  check  to  the  Impostor,  and  no  authority 
covferrcd  upon  him  to  Cake  the  letter  Inclosing 
It  from  the  postolBc*,  or  make  any  disposition 
of  the  cbeck.  His  act  In  receiving  and  opening 
tbe  letter  was  tn  Itself  a  criminal  offense,  and 
when  be  bad,  by  the  crime  ot  false  personatloo, 
obtained  possession  of  ths  check,  be  acquired 
no  authority  to  dispose  of  or  Indorse  It.  His 
act  In  Indorsing  It  was  a  palpable  forgery  for 
which,  upon  the  facts  disclosed,  he  could  with- 
out dcubt  have  been  convicted  of  that  crime. 
The  defendsnts  were  guilty  of  no  negligence 
which  led  to  the  Imiiostor's  possession  of  the 
property.  They  did  not  deliver,  nor  Intend  to 
deliver.  It  to  him.  It  la  simply  a  case  where, 
by  criminal  fraud  committed  by  a  stranger,  lbs 
defendants  were  Induced  to  send  by  letter,  to 
the  person  whose  name  was  assamed.  addressed 
to  him,  a  check  payable  to  bis  order;  and  tbe 
guilty  person  who  thus  Induced  them  to  do 
that  act  got  possession  of  the  check  by  another 
crime,  and  then  committed  forgery  by  Indorsing 
It.  It  was  urged  tbat  tbe  possession  of  the  letter 
which  Inclosed  the  check,  and  whlcb  was  ad- 
dressed and  written  to  tbe  person  whose  nams 
the  Impostor  bad  assumed,  enabled  the  latter 
more  easily  to  personate  the  farmer,  and  tbns 
deceive  tbe  person  to  whom   he  Indorsed  t' 
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directly  in  point.  In  Emporia  Nat.  Bank 
V.  Sholwmll,  36  K&D.  300,  11  Atl.  141,  the 
facU  are  ^mrat  identical  with  those  in  this 
cSiae.  An  unknown  person,  who  represented 
himself  to  be  Guernesj,  who  was  the  owner  of 
A  quarter  section  of  land,  obtained  from 
Shotwell  a  loan  secui'ed  bj  mortgage  on 
OuemeBy's  land,  and  received  ffom  Shot- 
well  in  payment  a  draft  drawn  to  the  order 
of  Quernesy.  He  indorsed  GuemeBj's  name 
on  the  draft,  and  sold  it  to  the  bank.  In  an 
action  by  Shotwell  to  recover  of  the  bank  the 
amount  received  by  it  on  the  draft,  it  was 
held  that,  although  Shotwell  was  deceived  in 
the  transaction,  the  person  with  whom  he 
dealt  was  the  person  intended  bv  him  at  the 

ej-ee  of  the  draft,  designated  oy  the  name 
assumed  in  obtaining  the  loan,  and  that 
hit  indorsement  was  the  indorsement  of  the 
payee    named.     It    is  said    in  the    opinion: 

cbecfe.  The  court  said  tbst  that  was  qo  more 
true  than  it  would  be  In  the  case  of  an;  thief 
Wlio  had  stoten  a  letter  addreaaed  to  a  third 
party  Inclosing  a  check  to  the  order  o(  such 
part;,  and  who  brought  the  check  to  a  bank 
with  such  itolen  letter  as  Che  eTldence  of  his 
Identity.  In  auch  a  caae  ver;  clearly  the  bank 
paylDK  the  check  to  the  lorger  would  be  respon- 
sible lor  the  genulneaesB  of  the  ladorsement, 
and  any  Intermediate  buyer  occupies  the  aame 
position.  It  was  also  held  tbBt  the  fact  that 
the  Impoator  had  a  short  time  before  obtalued 
by  the  same  criminal  procpss  a  cbeck  upon 
wblch  he  bad  forged  tbe  Indorsement  and  ob- 
tained money  thereon  from  the  same  person  to 
whom  he  sold  tbe  check,  and  that  the  cheek  on 
reaching  the  drawees  had  been  paid,  does  not 
alTect  the  case,  because  no  knowledge  of  the 
fraad  or  forgery  In  the  flrst  check  aod  Its  ne- 
KOtlatloD  was  brought  home  to  the  defendants 
before  Bending  the  check. 

The  foregoing  case  Is  almost  Identical  In  Its 
facta  tilth  Maloney  v.  Clark,  e  Kan.  83.  attpra, 
eie«pt  that  In  that  caae  the  drafts  were  sent 
to  an  attorney  and  by  him  delivered  to  the 
Impoator.  Tbe  court  beJd  that  the  attorney. 
In  delivering  the  drafts,  acted  aa  the  ageat  of 
the  person  wbo  sent  them, 

Tbe  five  cases  neiC  cited  are  dlellngulshable 
from  Emporia  Nat.  Bank  v.  Shotwell.  35  Kan, 
800,  57  Am.  Kep.  171,  II  Fac.  341 :  Maloney  v. 
Clark,  S  Kan.  83  ;  and  Palm  v.  Wstt,  T  Hun, 
817. — supra,  by  the  fact  that  tbe  letters  In- 
cto^ng  the  checks  or  bills  were  not  sent  In  pur- 
se ance  of  communication  a  from  the  Impostor, 
aa  was  tbe  fact  In  those  ca^s- 

Graves  v.  American  Eich.  Bsnk,  17  N.  Y. 
20B.  waa  an  action  by  the  payee  of  a  bill  of  ex. 
change  against  the  drawee  bank  for  the  can- 
verslm  of  the  bill.  The  payee  had  dlrec^ted  hli 
debtor  In  another  state  to  send  him  the  amount 
of  the  debt  by  a  check,  or  In  any  other  safe 
way.  Tbe  letter  incloslag  the  draft  was  di- 
rected to  tbe  wrong  postolllce,  but  tbe  mistake 
was  corrected,  and  It  w«s  sent  to  tbe  proper 
posCofflce.  from  which  it  waa  delivered  to  a 
peruin  of  tbe  same  name  as  the  payee,  but  who 
had  no  right  to  the  draft.  This  person  In- 
dorsed the  draft,  and  It  was  (iDally  paid  by  the 
drawee  bank  after  It  bad  been  Indorsed  by 
other  persons.  The  decision  waa  In  favor  of 
the  plaintiff,  and  rests  upon  tbe  ground  tbst 
tbe  draft,  at  least  upon  reaching  the  proper 
postofflce,  tkecame  the  property  of  the  person 
to  whom  It  was  directed,  and  for  whom  It  waa 
Intended.  It  appeared  that  the  person  to 
wham  the  draft  was  delivered  by  the  postoffice 
authorities  waa  at  tbe  place  to  which  the  M- 
§Q  I.  R.  A. 


"The  vital  point  in  this  case  is  that  Shot- 
well  intendwi  the  draft  to  be  sent  to  the  par- 
ty executing  the  notes  and  mortgage,  and  in- 
tended it  to  be  paid  to  the  person  to  whom, 
he  sent  it,  and  whom  he  designated  by  the- 
name  of  Daniel  Guemeay  because  that  was- 
the  name  he  assumed  in  executing  the  notes, 
and  mortg;a£Gs;  and  therefore  the  national 
bank  is  protected  in  payins  the  draft  to  the 
very  person  whom  Shotwell  intended  to  des- 
ignate by  the  name  of  Daniel  Guernesy." 
In  Maloney  v.  Clark,  6  Ean.  S2,  the  plaJntiK' 
was  induced  to  send  a  draft  drawn  to  the  or- 
der of  his  brother  to  a  stranger,  who  in  the 
correspondence  liad  personated  his  brother. 
Tbe  stranger  indorsed  the  name  of  the  plain- 
tiff's brother  on  the  draft,  and  sold  it  to  the 
defendants,  who  were  baii^ers.  It  was  held' 
that  under  tieae  facta  the  plaintiff  could  not 
recover.     In    ifobert*on     v.     Coleman,     141 

ter  waa  addressed,  altbough  tbe  letter  was  de- 
livered to  him  from  tbe  other  noalofllce.     A  dis- 
senting opinion    takes 
payee  occupied 


the  foTH 
Ing  tbe 


tloD  that  the 
on  than  the- 
id~  that,  aa  between  tbe  drawer  and 
e  bank,  the  loss  ought  to  fall  upou 
because  of  bis  mistake  In  mlsdlrecC- 


Nat.  Bonk  v.  Holtaclaw,  SB  lod. 
S5.  a  check  had  been  mailed  to  plalnCiff.  bnt 
was  misdirected,  and  csme  to  the  hands  of  an- 
other person  of  the  same  name,  wbo  forged  tbe 
Indorsement  and  sold  It  to  a  back-  The  court 
held  that  the  plalntlET  might  malnlnlu  an  ac- 
tion against  the  latter  bank,  such  bank  havlne- 
recclved  tbe  money  upon  it. 

In  ShsfTer  v.  McKee,  16  Ohio  St.  528,  a. 
draft  payable  to  the  order  of  plaintiff  wn» 
mailed  to  her.  It  was  stolen  from  the  malla 
and  the  IndorseiaeDt  forged,  and  the  draft  sold: 
to  defendant,  who    collected    the    amount.      It 
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App,   flfll,   I 
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ved  far  bis  use. 
Ginoccblo.  2T  Mo. 
t  lodoraed  by  the- 
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Ing    his 


addressed  to  bim  at  Kansas-. 
Ibout  any  addition  Indlcat- 
1.  profession,  residence,  or 
ras  received  by  another  per- 
son of  tbe  same  name,  and  Indorsed  and  negotl- 
nted  by  blm  for  value,  and  waa  finally  par- 
chased  by  plaintiff.  The  drawee,  pursuant  to 
Instructions,  refused  tbe  payment,  and  the 
plaintiff  brought  an  action  for  negligence 
iigslnat  the  payee,  proceeding  upon  the  tbeory- 
tbat  the  draft  was  of  no  value  whatever.  The- 
court  decided  against  tbe  plaintiff  upon  the 
gruund  that  the  defendant's  negligence.  If  any, 
was  not  the  proximate  cause  of  the  loss. 

In  Talbot  V.  Bank  of  Rochester,  1  IllII,  295. 
the  owner  of  a  certlBcale  of  deposit  Indorsed  It 
to  a  certain  firm,  and,  without  their  knowledge, 
mailed  It  to  them.  It  waa  stolen  from  tbe  malt, 
and  the  Indorsement  forged,  sud  It  was  then  ac- 
quired by  a  bona  fide  person,  who  collected  It. 
The  court  held  that  the  owner  could  malnt-1- 
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for  money  had  and  received. 
AppHeaWily  of  r 


r  for  c 


t  to  flclittout  poueei. 

Tbe  rule  that  a  check  payable  to  a  ficti- 
tious person  Is,  In  effect,  payable  to  bearer, 
would  ordinarily  be  sufficient  to  throw  the  lose- 
upon  a  drawer  wbo  Issues  a  check  to  an  Im- 
poator, at  least  where  the  payee  named  Is  Be. 
tlUous,   but  for  ths  fact  that  It  Is  Kenerall|> 


1900. 
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Uus.  231,  S5  Am.  Hep.  471,  4  N.  E.  SIS,  % 
penoD  who  aaaumed  the  name  of  Barney 
took  to  Cclemau,  bb  auctioneer,  a  stolen 
horse  and  buggy,  to  be  sold.  Before  MllinK 
them,  Coleman  made  inquirj,  and  receivra 
n  favorable  report  of  the  standing  of  the 
real  o.wner  of  the  assumed  name.  After  tiie 
uie  he  gave  a  check,  drawn  to  the  order  of 
Baine}',  to  the  person  for  whom  he  sold  the 
Ifiin,  who  indorsed  it  and  parted  with  it  for 
taJue.  Payment  of  the  check  having  been 
{lopped,  Buit  was  brought  by  the  nolder 
ij^'ainst  Coleman,  and  a  recovery  had.  In 
ibe  opinion  it  was  said :  "It  is  clear  from  the 
facts  that,  although  the  defendants  may  have 
been  mistaken  in  the  sort  of  man  the  person 
thvy  dealt  with  was,  this  person  was  .  .  . 
intended  by  thran  »t  the  payee  of  the  check, 
deaigoated  by  the  name  be  was  called  in  the 
innsaction,  and  that  hia  indorsement  of  it 

held  not  to  appl;  irhere  the  drawer  anppoaei 
iti?  pa^ee  to  tw  b  real  Deraon ;  and  In  the  caiea 
preilouslr  cited  the  drawer,  of  course,  sup- 
>iecd  that  the  p>7ee  named  woa  a  real  person. 

In  Kobn  t.  WatkliiK.  2fl  Kan.  esi,  40  Am. 
Kep.  340,  howeTcr,  the  rule  was  applied  to 
dnCta  which  id  Impostor,  bj  ilguliis  Bctltloui 
hbdius  to  appllcatloas  for  loans,  Induced  de- 
ftudants  to  draw  to  the  order  ot  Sctltlons  paj- 
'c*,  the  drawer  believing  them  to  be  real  per- 
tvna.  The  court  beld  that,  ai  between  the 
dnirer  and  a  bona  flde  holder,  the  drafts  must 
t«  tc«ated  as  IF  payable  to  bearer,  and  the 
drancr  must  bear  the  loss.  There  were  othe 
dnfiB  drawn  payable  to  the  order  of  real  per 
fiDa,  and  forwarded  to  the  Impostor,  wbo  bi 
Eiimed  to  be  the  agent  of  such  persons.  The 
piaUitlft  contended  that,  inasmuch  as  such 
ntions  had  no  knowledge  of,  or  interest  In. 
itie  droits,  the;  must  tie  deemed  fictitious  per- 
nns  for  the  purposes  of  the  transaction,  bot 
Ihi!  court  held  that  the  rule  did  not  appl;  as 
:g  (hose  drafts,  because  the  payees  named  were 
real  persoDs,  and  were  preaent  to  the  drawer's 
mlBd.  when  he  drew  the  drafts,  aa  the  parties 
ID  Khoae  order  they  were  to  be  paid. 

Clutton  T.  Attenboroogh  (18971  A  C.  90.  S6 
I.  J.  Q.  B.  N.  8.  122,  76  L.  T.  N.  8.  556,  4B 
ICeek.  Rep.  276.  also  held  that  a  check  payable 
19  tbe  order  of  a  person  wbo  did  not  eiist, 
allhougb  the  drawer  supposed  be  did.  was  with- 
in ihe  Bngllsh  statute  providing  that  where 
The  payee  Is  a  dctltlous  or  aoneilatluK  person 
Ihe  bill   may  be  "treated  as  a  bill   payable  to 

Id  Phillips  V.  Mercantile  Nat.  Bank,  140  N. 
Y.  550.  23  L.  n.  A.  584.  35  N.  K.  8B2,  AOIrro- 
log  U7  Hun,  3TE,  22  N.  1'.  Supp.  254,  also,  the 
rule  was  applied.  In  that  esse  a  check  wai 
<Irsa-n  by  the  cashier  of  a  l>ank  In  Its  name 
upon  another  bank  for  tbe  pnrpose  of  specu- 
ittlng  Id  stocks,  without  the  kaawledge  of  the 
oDlcers  of  his  bank,  tbe  Dames  of  the  payees 
king  actual  cnstomers.  but  such  customers 
hiring  no  knowledge  of  the  checks  or  coimec- 
MoD  with  tbe  transaction.  The  court  held  that 
tbe  payees  must,  tor  tbe  purposes  of  tbe  check 
In  qncsllon.  lie  deemed  fictitious.  Tbe  courc 
below  held  that  the  cssbler's  knowledge  that 
[he  payees  named  did  not  represent  real  per- 
•ons  was  chargeable  to  bis  bank,  and  that  view 
wu  probably  taken  by  the  coort  of  appeala. 
:i|th»ugh  that  point  Is  not  dlBCuased. 

In  Chlsm  v.  First  Nat.  Bsnk,  66  Tenn.  841. 
S2  L.  a.  A.  778.  36  S.  W.  387,  the  court  held 
[hat  a  drawee  bank  which  paid  a  draft  relying 
on  s  forged  iDdorsement  thereon  ot  (be  name 
ot  a  fictitious  person  to  whom  tbe  payee  had 
SOL.R.  A. 


was  the  indorsement  of  the  payee  of  th« 
checlc  by  that  name."  It  would  follow, 
under  this  reasoning,  that  if  the  check  had 
been  paid  by  the  bank  it  would  have  been  a 
good  payment.  In  the  cose  of  United  State* 
V.  Natiunal  Each.  Bank,  46  Fed.  Rep.  163, 
decided  by  the  circuit  court  of  tbe  United 
States  for  the  eastern  district  of  Wisconsin, 
it  waa  held  that  a  bonk  was  not  liable  lor 
the  payment  of  a  check  on  a  forged  indorae- 
ment  where  the  person  who  committed  the 
forgery  and  received  the  money  was  in  fact 
the  person  to  whom  the  drawer  delivered  the 
check,  and  whom  he  believed  to  be  the  payee 
named.  Shunian  had,  by  fraud,  obtained 
possession  of  a  postoIGce  money  order  drawn 
in  favor  of  Erben,  on  which  he  forged  Br 
ben's  indorsement,  and  in  payment  of  the 
order  received  a  clieck  from  tbe  postmaster, 
drawn  on  the  bank  defendant,  to  the  order 

Indorsed  IE  honestly  as  the  result  of  a  fraud 
practised  upon  blm.  Is  not  thereby  relieved 
From  liability  (o  the  payee.  The  court  bold. 
contrary  to  tbe  view  taken  Id  Rohn  v.  Watklns, 
28  Kan.  8U1,  40  Am.  Bep.  336.  and  Clutton  v. 
Attenborough  [18871  A.  C.  M,  66  L.  J.  Q. 
B.  N.  H.  122,  75  L.  T.  N.  S.  GS6.  4G  Week. 
Rep.  276.  that  tbe  rule  with  refuence  to  flc- 
(ItloUB  Indorseea  did  not  apply,  because  ths 
payee,  when  he  indorsed  tbe  check,  believed  In 
tbe  existence  ot  tbe  indorsee. 

So,  also,  Shlpman  v.  Bank  of  State,  128  N. 
Y.  S18,  12  L.  R.  A,  791.  27  N.  B.  371.  infro, 
holds  tbe  rule  does  not  apply  where  tbe  drawer 
of  the  check  balleves  that  the  name  ot  the  pay- 
ee represents  a  real  person. 

For  notes:  ^rooilable  paper;  uie  of  flcti- 
tious  naiHBs. — see,  Armstrong  v.  Fomeror  Nat 
Rank  (Ohio)  6  L.  B.  A.  625 :  Via  of  flotltieiu 
name  m  alTectlfifr  vaUdity  of  Imtrument — •«• 
Wlehl  V.  Robertson   (TeCQ.)  39  L.  E.  A.  423. 

Theory  at  ettoppel. 

in  Forbes  v.  Espy.  21  Ohio  Bt.  474,  a  per- 
BOD.  For  the  purpose  ot  smuggling  gnods.  bsd 
assumed  a  false  name.  Be  sold  some  ot  the 
smuggled  goods  to  a  firm,   which.   In  payment, 

sent  him  a  bonk  draft  purporting  to  be  payable 
to  his  order  under  tbe  assumed  name.  He  In- 
dorsed It  and  sold  It  to  plain tllF.  The  pay- 
ment of  tbe  bill  was  stopped,  and  tbe  plslntlll 
brought  an  action  against  tbe  bank  which  drew 
Ike  draft.  The  parties  who  purcbaaed  tbe  goods 
were  compelled  to  pay  the  duty  of  which  the 
government  bad  been  defrauded.  Tbe  opinion 
says  the  qitestlOD  Involved  In  the  ease  Is  wheth- 
er tbe  defendant  could  set  up  ss  against  the 
plaintiff  (a  bona  flde  holder)  the  fraud  prac- 
tised upon  the  firm.  It  was  conceded  that  they 
could  If  the  purchasers  themselves  could  do  so, 
nod  it  was  also  conceded  that  If  tbe  legal  title 
to  the  bill  was  In  tbe  plaintiff  the  defense  contd 
□ot  be  sustained.  The  court  passed  over  the 
queetloa  whether  the  legal  title  was  really  In 
the  plalntlir,  and  decided  in  plalntilTs  favor, 
upon  tbe  ground  that  the  purchasers  were  es- 
topped from  denying  that  the  lexal  title  was  In 
him. 

Tbe  adoption  of  the  theory  of  estoppel  In- 
stead ot  that  of  actual  Intention  would  seem  Co 
avoid  the  difficulty.  Inherent  In  tbe  latter  theory, 
of  truthfully  attributing  to  the  drawer  of  the 
check  an  Intention  that  tbe  person  to  whom  he 
delivers  It  shall  be  the  payee,  notwithstanding 
that  the  check  itselF  describes  the  payee  by  the 
Dame  of  another  person  From  whom  the  con- 
sideration purports  to  come,  and  alio  aTolda 
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of  Erben,  on  wbich  be  forged  Brbeo'B  iodoTBe- 
men^  and  it  wau  paid  by  tbe  baiik.  This 
deciBioD,  as  the  otht>ra  cited,  JB  put  upon  the 
ground  that  the  intention  of  the  drawer  of 
th«  check  was  that  it  ehoutd  be  paid  to  the 
person  to  whom  be  delivered  it.  There  are 
a  number  of  other  casea  which  more  or  leee 
directly  recognize  the  principle  ou  wliich 
these  deciBJons  are  baBed,  but  in  which  there 
la  no  direct  ruling  onthesubject,  and  wehave 
found  none  whicli  express  a  contrary  view. 
I'ba  faclE  of  this  cat.e  do  not,  we  think, 
bring  it  within  tbe  rule  that  a  bank  paying 
a  check  to  order  on  a  forged  indorsement 
may  not  charge  the  payment  to  the  drawer'a 
acuount,  for  tba  reason  that  the  check  was 
iieued  to  the  person  whom  the  drawer  in- 
tended to  designate  se  tbe  payee.  If  not 
within  tbe  rule,  the  plaint  iff  has  no  stand- 
ing whatever.  It  is  a  perverted  atatemcnt 
of  the  whole  transaction  to  say  that  the 
check  was  intended  for  Dr.  Herman  S.  Bii- 
sey,  and  that  he  alone  was  entitled  to  receive 
payment.  Dr.  Bissey  had  no  more  right  to 
the  check  than  had  Ashley.  He  had  given 
nothing  for  it.  No  one  was  entitled  to  it, 
and,  had  the  truth  been  known,  it  would  not 
have  been  issued.  Under  the  supposed  facts 
on  which  tbe  trust  company  acted,  Ashley 


was  the  owner  of  the  property,  ha  had  exe- 
cuted a  mortgage,  and  was  entitled  to  pay- 
ment. Tbe  clear  intention  was  to  pay  him, 
although  there  was  a  mistake  as  to  the  facts 
on  which  the  intention  was  baeed.  Nor  is 
the  solution  of  the  question  involved  to  be 
sought  in  detenuining  whether  the  bank  was 
negligent  in  dealing  with  its  depositor,  lUig- 
ers.  This  was  suggedted  at  tbe  argument, 
but  mainly  as  a  makeweight.  The  case  was 
not  presented  or  argued  on  that  ground,  and 
in  vifew  of  the  principles  by  which  tbe  ques- 
tion of  liability  must  be  determined,  and  of 
the  facts  as  shown  at  the  trial,  it  could  not 
have  been.  The  true  ground  of  liability,  if 
any  existed,  was  that  the  bank  collected  of 
the  trust  company  a  check  drawn  to  order, 
on  which  tbe  indorsement  was  forged.  Be- 
tween the  banic  and  tbe  trust  company,  as 
the  drawer  of  the  check,  no  relation,  con- 
tractual or  otherwise,  existed.  The  drawer 
of  a  check  caimot  maintain  an  action  against 
one  who  collects  it  on  a  forged  indorsement 
from  the  bank  on  which  it  was  drawn,  al- 
though the  bank  paying  the  check  may.  The 
remedy  of  the  drawer  is  against  the  bank 
which  pays  his  check,  and  the  bank's  remedy 
is  against  the  person  to  whom  it  paid.  The 
liability  of   the   party  collecting  the  check 


the  obvlaua  at>surd1t;  ot  the  posltloD,  laken, 
Implledl;  at  lease.  In  Dodge  v.  National  Eich. 
Bank.  3D  Ohio  St.  1,  Kupra,  of  Impoilng  the 
loiB  upon  the  drawer,  wbere  he  was  compleCelT 
deceived,  and  relieving  him  from  It  whers  he 
was  Dot  campletelj  deceived,  but  Intended  to 
devolve  upon  tbe  bank  tbe  dntj  of  having  the 
person  to  whom  tbe  check  was  delivered  Iden- 
'  tilled  as  tbe  peraan  whose  name  li  given  In  tbe 
check.  It  ma;,  perbaps,  be  urged  that  there 
can  be  no  estoppel  In  such  a  cssCt  because  tbe 
bank  at  the  time  tt  cashes  tbe  check  la  not 
aware  that  tbe  check  was  delivered  to  the  Ini- 
poacor  rather  tban  to  tbe  person  whose  name 
■t  bears,  and  that  tbe  appearance  to  the  twnk 
wben  the  check  Is  presented  Is  exactly  tbe  same 
as  It  would  be  If  tbe  check  had  Id  fact  been 
orlglnallf  delivered  to  the  payee  named  therein. 
and  had  then  been  stolen  b]t  the  Impostor  and 
the  Indorsement  forged,  in  which  case,  con- 
cededly,  the  bank  wonld  be  liable.  The  (ollov- 
Ing  considerations  are  inggested  In  reply  to  that 
arguini>nC :  When  the  bank  pays  a  check  opon 
a  forged  Indorsement  It  does  so  In  tbe  belief 
that  the  person  who  Indorsed  It  was  the  per. 
BOD  whom  Che  drawer  Intended  to  designate  as 
payee,  and  this  Ib  ao  whether  tbe  check  was 
orlglnal'ly  delivered  to  the  impostor,  or  stolen 
by  blm  alter  delivery  to  the  true  payee.  This 
belief  Ib  largely,  end,  when  tbe  person  who 
presentB  the  check  Is  not  IdeatlBed,  Is  solely, 
Induced  by  Ihe  fact  that  tbe  check  is,  or  was, 
at  tbe  time  the  Impostor  Indorsed  It.  In  bis 
possession ;  and  tbe  bank  in  either  case  acts 
on  the  appearance  created  by  that  fact.  But 
when  the  check  Is  originally  delivered  to  tbe 
tme  payee,  and  Is  then  stolen  and  tbe  Indone- 
■nent  forged,  tbe  appearance  created  by  the  fact 
that  the  check  has  been  In  the  possession  of 
the  person  who  Indorsed  It  lE  not  due  to  any 
act  OD  tbe  part  at  the  drawer,  and  therefore 
tbere  Is  do  estoppel  against  him  ;  but  when  tbe 
drawer  delivers  tbe  check  to  the  Impostor  Id 
the  belief  that  be  li  the  perioD  named  as  payee, 
that  appearance  Is  due  to  tbe  act  of  the  drawer, 
and.  therefore.  If  tbe  other  elements  ot  an  es- 
tofipel  are  present.  It  Is  not  apparent  why  an 
estoppel  cannot  be  successfully  asserted.  Sup- 
S0  L.  K.  A. 


pose  a  retail  merchant  sets  up  an  estoppel 
agalDst  a  wholesale  firm  to  deny  that  a  certain 
person  represented  It,  as  Its  travellag  saleaman. 
and  relies  upon  the  fact  that  tbe  firm  had  In- 
trusted blm  witb  tbe  usual  outfit  furnished  Its 
aalesmen :  wonld  IC  be  necessary  for  the  mer- 
cbant.  In  order  to  establlsb  an  estoppel,  to  show 
tbat  be  knew  at  tbe  time  be  acted  on  tbe  ap- 
pearance created  by  the  fact  that  tbe  person 
was  In  possession  of  tbe  outfit,  tbat  the  same 
had  been  Intrusted  to  LIm  by  the  firm,  end  that 
he  had  not  obtained  possession  of  It  In  any 
□tber  wayT  True,  the  outfit,  for  aught  ttie 
merchant  knew,  may  have  bem  stolen.  But 
tbe  fact  Is^  the  firm  Intrusted  It  to  the  supposed 
salebman,  snd  by  so  doing  created  the  appear- 
ance by  which  tbe  merchant  was  deceived.  Of 
course,  It,  as  a  matter  of  fact,  the  outfit  had 
been  stolen,  there  would  be  no  basis  for  an  es- 
toppel, because,  although  the  appearance  to  the 
merchant  was  just  as  deceptive.  It  was  not  dne 
to  an  act  of  tbe  Qrm. 

Whatever  the  true  theory  may  be,  It  la  ap- 
parent from  tbe  foregoing  coses  tbat  tbe  drawer 
of  a  check,  draft,  or  bill  of  eichange.  who  de- 
livers It  to  an  Impostor,  supposing  him  to  be 
the  person  whose  name  he  has  sasumed,  must, 
as  against  the  drawee  or  a  bona  fide  bolder, 
bear  tbe  loss  where  the  Impostor  obtains  pay- 
ment of,  or  negotiates,  the  same.  On  the  other 
band,  If  the  check,  draft,  or  bill  Is  delivered 
to  an  Impostor  who  has  assumed  to  be  (he  agent 
of  tbe  person  named  as  payee,  the  loss  will  not 
fall  on  tbe  drawer,  at  least  If  he  was  tree  from 
negtlgenee.  and  tbere  waa  a  real  persoa  bearing 
tbat  name,  whom  he  iDtsDded  to  designate  as 
payee. 

Of  course,  even  where  a  drawee  bank  !s  prl. 
marlly  llsble  for  tbe  loss,  tbe  drawer  may.  by 
reason  of  bis  subsequent  n^llgence  In  eiamlD- 

come  liable,  and  thus  relieve  the  bank.  For  a 
note  on  duty  of  depositors  In  respect  to  totted 
checks  charged  to  him  by  the  bank,  see  note 
to  First  Nat.  Bank  v.  Allen  (Ala.)  ST  L.  R.  A. 
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■TiHB  from  hii  implied  wuranty  of  the  in- 
dorKment.  This  liability  ia  founded  on  con- 
tracl,  and  not  on  negligence,  ftnd  it  eziits, 
if  Bt  all,  whethv  there  was  negligence  or 
DoL  But  if  we  consider  the  question  in  this 
light  the  p!H.intia  hu  no  case.  The  fraud 
v(s,  in  effect,  consummated  when  the  check 
ins  delivered  to  Ashley.  Ue  would  have  re- 
ceived money  instead  of  a  check  it  he  had 
aiked  for  it,  or  he  could  have  drawn  the 
amuey  in  the  bAQlcing  department,  in  an  ad- 
joining room.  Any  right  of  the  trust  com- 
pany to  recover  must  rest  on  the  aesumpLion 
of  its  entire  good  faith  and  innocence,  and, 
if  it  gave  a  cheek  to  Ashley  with  any  reser' 
ration  or  doubt  as  to  his  honesty  in  the 
tiaasaction,  it  is  estopped  by  the  fact  that 
it  gave,  to  one  of  whom  it  had  reason  to  be 
fUEpiciouB,  the  means  of  perpetrating  a 
fraud  on  others.  The  officers'  of  the  trust 
company,  of  course,  had  no  doubt.  They 
acted  in  entire  good  faith,  and,  it  may  he 
toDceded,  with  ordinary  prudence;  but  the 
loaa  was  occasioned  by  their  error,  and  there 
is  DO  reason,  legal  or'equitable,  why  it  should 
be  shifted  to  anotber. 
The  judgment  it  reverted. 

Deam,  J.,  dissenting: 

A  man  representing  himself  as  John  Ash- 
ley called  upon  Dr.  Herman  S.  Bissey,  at  his 
residence,  i*o.  1G30  North  Sixteenth  street, 
in  the  city  of  Philadelphia.  He  was  entire- 
ly unknown  to  Bissey,  out  pretended  that  he 
desired  to  purchase  a  house  and  lot,  No.  2352 
North  Broad  street, — a  property  owned  by 
Bissey,  and  which  he  wanted  to  sell.  They 
a^eed  on  the  terms,  and  Ashley  got  from 
Bissey  his  deed  for  the  premises,  on  the  ptf- 
tinse  that  he  wanted  to  have  it  examined, 
snd  took  it  away  with  him;  Grst,  however, 
paying  S5  on  account.     With  the  deed  in  his 


The  pretended  Bissey  then  foi^^  the  Bam« 

of  Heritian  8.  Bissey  on  the  bock  of  the  check, 
and  followed  this  with  the  indorsement  of 


tioned  good  character,  and,  representing 
himself  as  Dr.  Herman  S.  Bissey,  the  grantee 
in  the  dred,  opened  with  him  negotiations 
lor  a  loan  of  $5,000  on  a  mortgage  of  the 
property.  Bissey  was  unknown  to  Middle- 
ton,  and  the  latter,  assuming  the  truthful- 
ness of  the  representations,  introduced  Ash- 
Icy  to  the  Land  Title  k  Trust  Company,  this 
pfaintilT,  ss  Bissey,  the  grantee  in  the  deed, 
thst  he  might  procure  a  title  insurance  pol- 
icy on  the  premises,  and  also  as  a  party  who 
might  place  for  him  the  mortgage  loan.  Bis- 
Hv'  1VRS  wholly  unknown  to  the  ofBcers  of 
the  company.  The  title  was  insured,  and 
the  loan  granted.  The  "title  department" 
of  the  company  took  the  mortgage,  and  de- 
lirerpd  to  the  pretended  mortgagor,  Bissey, 
its  check,  as  follows: 

Philadelphia,  Nor.  1,  1897. 
The  Ijind  Title  and  Trust  Company: 
Pay  to  the  order  of  Herman  8.  Bissey  four 
thousand  nine  hundred  and  twenty-two  and 
K,  dollars,   pro.    of   mtg.  on   No.  2352    N. 
Btoad  St. 

William  R.  Nicholson,  President. 
J.  Lord  Rigby,  Settlement  Ulerk. 
S4.0ZZ.25. 
SOUR.  A. 


G.  B.  Rogers,  and  presented  i 
posit  to  the  account  of  the  latter  at  Iha 
Northwestern  National  Bank,  this  appel- 
lant. The  bank  accepted  it,  indorsed  it  for 
collection,  and  by  ita  messenger  sent  it  baok 
to  the  title  company,  by  whom  it  was  paid 
in  the  ordinary  course  of  business.  The  man 
who  assumed  the  name  of  Rogers  soon  after, 
by  checks  on  the  national  bank,  drew  out 
the  money.  In  about  six  months  thereafter 
the  title  company  discovered  the  forgery  of 
Bissey's  name,  and  the  worthlessness  of  the 
mortgage.  Demand  for  payment  being  re- 
fused by  the  national  bank,  this  suit  was 
brought.  Tliere  was  no  dispute  as  to  tha 
facts.  The  court  below  directed  the  jury  to 
And  for  plaintiff,  and  we  have  this  appeal 
by  the  national  lunk,  defendant,  assigning 
for  error  the  peremptory  instruction  of  the 
court  below. 


put  the  case  wholly  upon  the  principle  or 
rule  that,  where  one  of  two  innocent  person* 
must  suffer  by  the  wrong  of  a  third,  he  shall 
stand  the  loss  whose  fault  or  neglect  made 
the  loss  possible.  Now,  notice  the  facta,  aa 
concerns  the  Land  Title  Company:  It 
transacts  business  of  millions  of  dollars  an- 
nually in  a  large  city,  insures  titles,  and 
places  mortgages.  Probably  not  one  tenth 
of  those  who  deal  with  it  are  personally 
known  to  its  oRicerB.  How  shall  it  identify 
them,  and  thus  guard  against  swindlersl  It 
seems  to  me,  the  only  practicable  way  is  to 
have  its  customers  introduced  by  reputable 
business  men,  who  are  known  to  the  officers. 
That  was  the  method  pursued  here.  Mr. 
Middleton,  well  known  to  the  bank,  who  hod 
himself  been  imposed  upon,  introduced  the 
swindler  to  the  title  company  as  Dr.  Her- 
man S.  Bissey,  the  owner  of  premises  No. 
2352;  and  this  pretended  Bissey  had  the 
deed  in  bis  possession.  Shall  the  company 
call  in  other  reputable  business  men  to  cor- 
roborate one  whose  prudence  and  integrity 
are  unquestioned!  The  company,  in  the  er- 
ercLBB  of  all  the  care  that  any  reasonable 
rule  of  law  or  huainess  conduct  required,  nec- 
essarily assumed  that  Mr.  Middleton  repre- 
sented the  truth  when  he  said  to  them,  in 
effect,  "This  man  is  Dr.  Herman  S.  Bis- 
sey, the  owner  of  premises  No.  2352  North 
Broad  street."  It  is  argued  that  if  the  title 
company  had  paid  in  bank  bills,  instead  of 
by  check,  it  would  have  been  the  loser.  A 
BufTicient  answer  to  this  is  that  it  did  not  pay 
in  bank  bills,  but  by  check.  A  conjecture  as 
to  what  might  have  been  the  case  on  some 
other  state  of  facts  helps  us  not  in  determin- 
ing the  issue.  We  may  conjecture  that  if, 
without  being  identified  by  one  well  known 
to  it,  the  title  company  had  assumed  the 
identity  of  Bissey  from  the  mere  possession 
by  him  of  the  deed,  the  lose  would  have  been 
its  own.  But,  to  impose  the  penalty,  we 
must  assume  some  degree  of  fault  or  neglect 
on  part  of  the  title  company.     The  proof  ia 
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undiaputedly  the  other  way.  It  did  not  pay 
the  Bivindler  the  money.  It  did  not  deliver 
to  him  itB  check  until  hii  identity  wag 
Touched  for  by  one  in  every  way  worthy  of 
belief.  The  pretended  Bisae^  h»d  the  check. 
He,  with  very  rare  exeeptiona,  could  not 
have  drawn  the  money  at  any  bonk  teller's 
window  in  thia  city  without  proof  of  iden- 
tity; that  ia,  that  he  was  Dr.  Herman  S. 
Bisaey,  the  payee.  It  ia  argued  that  if  the 
Rwindler  had  gone  from  the  "title  depart- 
ment" to  the  company's  paying  teller,  in  the 
same  building,  it  would  have  been  cashed 
without  proof  of  identity.  If  he  had  done 
■o,  and  received  the  money,  that  would  have 
been  the  fault  of  the  paying  teller;  and,  of 
course,  the  title  company  would  have  had  to 
bear  the  loss.  But  he  did  not  present  it 
to  the  paying  teller  of  the  drawer.  Whyl 
Because,  it  ia  fair  to  asaume,  he  wanted  no 
questions  asked  by  one  who  might  know  the 
real  Bissey,  or  require  that  aomeone  vouch 
for  him  aa  the  real  Bissey.  In  fact,  he  had 
concocted  and  prepared  a  plan  to  cheat  the 
defendant  bank, — one  by  which  he  could  ^et 
the  check  cashed  without  identification.  We 
take  the  testimony  of  defendant's  cashier. 
He  saya  the  check  drawn  November  1  in  fa- 
vor of  Bissey  was  received  by  bim  on  deposit, 
November  3,  from  George  B.  Rogera,  it  hav- 
ing been  previously  indorsed  by  Bissey.  Be- 
ing the  second  indorser,  the  cashier  had  a 
right  to  assume  that  Rogers  guaranteed  the 

Senuineneas  of  Biasey's  signature,  the  payee; 
ut  who  was  Rogers,  who  guaranteed  the 
genuineness  of  the  indorsement  of  the  payee 
in  a  $5,000  check!  The  cashier  says:  A 
man  repreaenting  himself  to  be  Rogers 
called  at  the  bank,  with  his  wife,  less  than 
three  weeks  before,  and  rented  a  safe-deposit 
box,  with  instructions  that  his  wife  waa  to 
have  access  to  it.  He  had  no  introduction, 
but  said  he  lived  in  the  neighborhood,  and 
told  a  "pretty  straight  atory."  The  bank 
designated  a  box  tor  him.  The  assumed 
Rogers  then  came  several  times,  and  appar- 
ently used  the  box;  then,  on  November  3,  as 
we  have  said,  leas  than  three  weeks  after- 
wards, deposited  the  Land-Title  check;  in 
about  four  weeks  more,  drew  it  all  out,  but 
25  cents.  The  bonk  had  not  heard  of  or 
known  him  before  the  renting  of  the  box.  It 
has  not  heard  of  him  aince  be  drew  the  laat 
check.  Whether  his  real  name  was  Rogers, 
except  from  the  "pretty  straight  story"  he 
told  the  cashier,  no  one  knows,  for  the  bank 
made  no  further  inquiry.  Whether  be  ever 
did  buninesa  in  Philadelphia,  or  resided  in 
the  neighborhood  of  the  bank,  no  one  knows, 
for  inquiry  since  has  resulted  in  no  infor- 
mation. Yet  this  defendant  bank,  on  the 
guaranty  of  a  total  stranger,  accepts  as  gen- 
uine the  forged  indorsement  of  Bissey,  and, 
in  collecting  the  check,  represents  to  the 
Land  Title  Company,  by  its  own  indorse- 
ment, that  the  preceding  ones  are  genuine. 
It  could  not  have  got  the  money  out  of  which 
it  waa  defrauded,  unleaa  it  had  done  so.  On 
theee  facts, — and  not  a  single  one  of  them  is 
disputed, — whose  neglect  enabled  the  wrong- 
doer to  auccesafully  perpetrate  the  cheatt 
SO  li.  R.  A. 


The  title  company  did  not  accept  a  "pretty 
straight  atory"  from  him.  Middletou  had 
to  introduce  and  vouch  for  him.  He  did  not 
present  the  check  to  the  paying  teller  of 
that  company  when  he  had  possession  of  it; 
for,  as  stated  by  Mr.  Nicholson,  the  presi- 
dent, that  oEEcer  had  nothing  whatever  to 
do  with,  or  knowledge  concerning,  the  oper- 
ations of  the  real-estate  deportment.  The 
wrongdoer  believed  or  feared  identification 
would  be  required  there.  He  preferred  the 
bank,  which  believed  a  total  stranger's 
"pretty  straight  story;"  and  the  result 
shows  that,  while  his  conduct  was  crooked, 
his  judgment  was  correct,  £^'eryone  con- 
nected with  this  transaction  waa  deceivid 
by  the  pretexts  of  the  swindler,  except  the 
li.nd  Title  Company, — the  one  now,  by  the 
judgment  of  this  court,  made  to  suffer.  Dr. 
Bissey,  allured  by  the  prospects  of  •  sale, 
trusts  a  total  stranger  with  possession  of  his 
deed.  Mr.  Middleton  believes  he  is  Dr.  Bis- 
sey, bec&use  he  says  eo  and  exhibits  Bis- 
sey's  deed.  The  defendant  believes  he  ia 
Rogers,  because  he  says  so,  rents  bim  a  box, 
opens  with  him  an  accotint,  and  accepts  hia 
say-so  as  to  the  genuineness  of  Bissey's 
forged  signature,  undoubtedly  forged  by  him- 
self. The  title  company  believes  nothing  he 
saya.  It  doea  believe  what  Mr.  Middleton 
says,  for  it  could  not  do  otherwise  without 
practically  stopping  business.  The  frau>1 
waa  only  posaible,  in  view  of  the  undisputed 
facts,  because  of  the  chtldish  credulity  and 
consequent  neglect  of  the  most  ordinary  busi- 
ness precautions  by  defendant.  I  would  af- 
firm the  judgment. 

OreeB,  Cb.  J:  I  concur  in  the  foregoing 
dissenting  opinion. 

A  petition  to  amend  the  judgment  hav- 
ing been  filed,  the  following  Per  OnrlMin 
opinion  was  handed  down  May  21).  1900: 

fn  re  petition  to  amend  the  judgment  of 
the  supreme  court  by  adding  thereto  th« 
words  "and  a  venire  faoias  de  novo  shall  is- 
sue." Judgment  amended  by  granting  new 
venire  as  prayed  for. 


David  W.  COTTEREL,  Appi. 

Edward  R.  WOOD  et  al.,  Appte,, 

Willium  S.  VARE. 

(IM  Pa.  614.) 

A.  tax  iav«Q  Ten'en  of  mcFebaiidlae, 


Notn. — As  to  aeceaslty  or  unlfDrmltr  in  li- 
cense or  privilege  tax.  see  Cbaddoek  v.  Dar 
(Mich.)  4  L.  K.  A.  SOD.  and  note;  Slmrall  v. 
COTlnffton  <Kr.|  0  L.  B.  A.  966:  Hagenaa  *. 
Fremont  (Neb.)  9  L.  E.  A.  T86 ;  Sajre  ».  rhll- 
llps  {Ps.)  16  L.  R.  A.  4D:  Ea  parte  WlJllama 
{Tex,  Crim.  App.)  21  L.  R.  A.  TS3 :  Denver 
CICt  R.  Ca.  V.  Denver  (Colo.)  29  L,  B.  A.  608; 
OttnmwK  V.  Zekind    (Iowa)    29  I..   B.  A.   T«4 ; 


EKIiKLt  T.  COTTKREL. 


BT 


cr«dii*t«4  accord  Ins  to  the  amount  of  annual 
•alca,  la  not  uuronscitutlaaaJ  for  want  of 
nnlloniiltri  eveD  it  It  la  regarded  aa  a  tax 
OD  propertr. 

^  A  tAX  fM  Bot  i^itoacd  apeclAcKlly  on 
propepty,  but  on  tbe  buslDCW  of  selUag, 
«liea  It  la  imposed  on  dealere  In  mercbaudlaa. 
■ad  graduated  according  to  the  amount  of 
their  annual  nalca. 

-S.  Tke  clusal  Heat  Ion  of  denlera  of  mer- 
ebtmdlae  Into  relall  and  wholeaale  dealera 
and  dealers  at  anf  eichaoge  or  board  ot 
trade,  and  the  Imposition  at  taiea  upon  these 
tlaaacE  at  different  rates,  do  not  violate  the 
constitutional  ceqalrement  of  anltormltr, 

-4.  Tke  vrneTBlltr  at  a,  tax  law,  tbe 
mala  provlaloaa  of  Tvhick  are  aal- 
forn  and  applicable  over  all  the  stale,  la 
not  destroyed  \ij  meialr  Incidental  differ- 
ences In  the  number  and  mode  of  appoint- 
ment of  appraisers  In  tbe  counties  generally 
and  In  cities  of  Che  flrst  cIbk.  so  as  to  malie 
tbe  law  conflict  with  Conat.  art.  »,  f  1,  re- 
qalrlns  a  tai  law  to  be  "general,"  or  art,  3. 
f  T,  prohibiting  local  or  special  laws  regu- 
lating tbe  affairs  of  couuCles  and  cltlea,  or 
prescribing   the   powers   and   dntiea   of    their 

3.  A  provlaloa  In  a  alatnto  tbat  certain 
Hatters  shall  remain  as  now  ased  by 
ezlstluK  taw,  when  It  might  have  been 
omitted  without  any  effect  wbaCever,  di 
not  make  the  statute  offend  against  a  ei 
■titntlonal  proTlslon  that  all  lawa  revived, 
amended,  or  extended  shall  be  re-enacted 

■«.  The  IndlTldnnl  Ilbertr  of  the  eltia 
Is  not  Invaded,  In  violation  of  his  com 

totlonal  rights,   by  a  atsCute  taxing  venders 
according  to  the  amount  of 


Allcntaam  t.  Qroat,  132  Pa.  319,  16  Atl. 
260 ;  WilliaTnaport  y.  Wenner,  172  Pa.  173, 
"  All.  544. 

This   oourt  plainly  and  directly  declared 

WiUiamsport  v.  Wenn«r,  172  Pa.  173,  35 

Atl.  E44,  that  a  license  tax  graduated  by  the 

amount  of  annual  sales  is  a  tax  on  property, 

eetim&ted  by  the  volume  of  annual  aales. 

This  was  a  reutterance  of  the  decision  in 
the  case  of  AlUntovm  v.  Orosa,  132  Pa.  31S, 
le  &a.  2S9. 

As  a  property  tax  it  is  fatally  defective  be- 
cause it  lacks  constitutional  uniformity. 

The  distinction  made,  which  is  legisla- 
tively regarded  ae  tbe  justiScation  for  this 
arbitrary  taxation,  is  solely  a  diflerence  in 
thepergons  to  whom  that  vending  is  done. 

This  ia  not  a  uniform  method  of  classify- 
ing property  for  taxation. 

Another  feature  of  illegal  tax  discrimina- 
tion which  this  statute  propoees  to  intro- 
duce depends  exclusively  and  arbitrarily 
upon  the  place  where  the  aales  are  made,  ir- 
respecUve  of  those  who  participate  in  them, 
either  as  venders  or  as  vendees. 

Where  tbe  parts  of  a  statute  are  so  mater- 
ially connected  and  dependent  as  to  warrant 
a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that  if  atl  could  not  be  car- 
ried into  effect  the  legislature  could  not  pas* 
the  residue  independently,  if  some  parts  are 
unconstitutional  and  void,  all  the  provisiona 
which  are  thus  dependent  are  void. 

Warren  v.  Ckarle«tou>n,  2  Gray,  84;  Com. 
ex  Tel.  Alt}/.  Gen.  v.  Potla,  79  Pa.  164;  Phil- 
adelphia V.  Barber,  160  Pa.  123,  28  Atl.  844. 
It  waa  tbe  purpose,  and  it  has  been  the  ef- 
fect, of  the  9th  article  of  tbe  Constitution  to 
forbid  the  continuance  and  prevent  tbe  repe- 
tition of  the  unjust  system  of  taxation  which 
prevailed  before  the  adoption  of  the  consti- 
tution. 

As  a  property  tax  it  is  fatally  defective 
because  it  is  not  levied  and  collected  under  a 
■general  law  as  required  by  tiie  lat  section  of 
the  9th  article  of  the  Constitntion. 
Wheeler  v.  Philadelphia.  11  Pa.  338. 
The  exclusion  of  the  merchandise  vmdera 
of  the  city  of  Philadelphia  from  certain  pro- 
visions of  this  statute  makes  the  act  in  ques- 
tion a  local  law. 

MorriaoH  v.  Bachert,  112  Pa.  322,  5  Atl. 
730 ;  WciiimoB  v.  WHkinsbarg  &  E.  L.  Pa»$. 
R.  Co.  118  Pa„  192,  12  Atl.  288;  Ai/ara'a  Ap- 
p-^1,  122  Pa.  208,  2  L.  R.  A.  577,  16  Atl.  350; 
rte  Kuan  Street,  132  Pa.  257,  7  L.  R.  A.  193, 
10  Atl.  210;  Re  Wyoming  Street,  137  Pa. 
494,  21  Att.  74;  Pittaburgh'*  Petition,  138 
Pa.  401,  21  Atl.  757,  701 ;  ficranfon  v.  Whj/tit, 
148  Pa.  419.  23  AU.  1043;  Safe  DepoHl  & 
T.  Co.  V.  Fricfce,  152  Pa.  233,  28  Atl.  630; 
P/iiladelphia  v.  Wcstininater  Cemetery  Co. 
162  Pa.  105,  29  Atl.  349;  Ghalfant  v.  Ed- 
tca'da,  173  Pa.  240,  33  Atl.  1048. 

The  act  of  aaserably  of  May  2,  1899,  ia  on- 
constitutional   because  it  is  in  violation  of 

State  »  rel.   Tol  v.   French    (Mont.)    30  L.   R.  {  Uanta  v.  Chicago  (III. J  40  L.  It.  A.  Sll :  State 

A.  41S.  with  itDfe  on  limit  of  amount  of  license  V.   Gardner   (Ohio)   41   L.   It.   A.  6S» ;   rhtenli 

ttta:  Carrollton  v.  Baiiette  {III.)   31  L.  It.  A.  Assur.    Co.    v.    Fire    Department    of    Uontgom- 

BZ2:  Be  Haskell  (Cal.)  32  h.  B.  A.  62T ;  Stats  ery  |Ala.)  42  L.  B.  A.  468:  Fleetwood  v.  Read 

V.  Harrington    (Vt,)    34   L.   B.   A.  100:   Singer  (Wash.)    4T   L.    E.   A.   205;   and   SUte   ea  ret. 

tag.   Co.   V.   Wright    (Ga.)    8D    L.    B.    A.   497;     Wyatt  T    ^    '"' 

■SOL.  R.  A. 


tbelr 


(July    11,   IBOO.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleat  for  Dauphir 
'County  in  favor  of  plaintiff  in  an  actior 
brought  to  enforce  a  license  tax  on  mer 
«haiita.     Affirmed. 

APPEAL  by  plaintiffs  from  a  decree  of  tb( 
Court  of  Common  Pleas,  No.  2,  for  Phil 
adelpbia  County  in  favor  of  defendanta  in  a 
aiiit  brought  to  enjoin  the  enforcement  of 
-the  mercantile  license  tax  act  of  May  2,  1899. 
Affirmed. 

The  facts  are  stated  in  tbe  optnioa. 

Jfr.  Lyman  D.  Oilliert,  lor  appellant 
■CotUrel: 

The  ad  of  aasembly  of  May  2,  1899,  is  i: 
constitutional  in  the  taxing  method  it  pi 

The  said  act  of  assembly  taxes  the  pre , 
er^of  the  appellant,  and  is  unconstitutional 
because  it  is  in  violation  of  |  1  of  article  9 
of  the  Constitution  of  Pennsylvania,  provid- 
ing that  "all  taxes  shall  be  uniform  upon  the 
•ame  claaa  of  subjects,  within  the  territor- 
ial limits  of  the  authority  levying  the  tax, 
and  shall  be  levied  and  collected  under  gen- 
cral  laws." 


r.  Ashbrook  (Uo.)  48  L.  B.  A.  SSC. 


PUINBTLTABIA  SOTKBHK  OODBT. 


JULT, 


tha  7tli  Mction  of  ftrtiele  3  ot  th«  Constitu- 
tion, providing  that  "tie  general  asBembl; 
■hall  not  pa«B  anj  local  or  special  lawj  regu- 
lating tbe  aSairs  of  eountlGB,  cities,  town- 
ships, wards,  boroughs,  or  school  districts; 
creating  ofGceii,  or  prescribing  the  powers 
and  duties  of  offlceri  in  counties,  cities,  bor- 
ouglis,    townships,    election    or    school    dia- 

This  law  disr^rds  tbe  provisions  of  the 
ConsUtution,  in  that  it  locally  regulates  the 
affairs  ot  counties,  and  is  therefore  uncon- 
stitutional. 

Ifomson  V.  Bachert,  112  Pa.  322,  S  Atl. 
739  i  Wheeler  v.  Philadelphia,  77  Pa.  333; 
Re  Ruan  Street,  132  Pa.  257,  7  L.  R.  A.  193, 
10  Atl.  219;  Re  Wyoming  Btreel,  137  Pa. 
494,  21  Atl.  74;  Weinman  v.  Wilkinthurg  d 
E.  L.  Pasa.  R.  Co.  116  Pa.  ISZ,  12  Atl.  28^; 
Ayare*  Appeal,  122  Pa.  266,  2  L.  R.  A.  577, 
IS  Atl.  356;  Pittsburgh's  Petition,  138  Pa. 
401,  21  Atl.  757,  781;  Borantott  y.  WAyte, 
14S  Pa.  419,  23  Atl.  1043 ;  Safe  Depotit  d  T. 
Co.  V.  Frioke,  152  Pa.  233,  26  Atl.  S30; 
Philadelphia  v.  WestmiTutcr  Cemetery  Co. 
162  Pa.  105,  29  AU.  349;  Chalfant  y.  Ed- 
tcordi,  :73  Pa.  246,  33  Atl.  I04S. 

ileaart.  Al«»Bd<iT  Simpson,  Jr.,  and 
M.  B>mpton  Todd  for  appellants  Wood  et 
al. 

ileetra,  John  P.  Elkln,  Attorney  Gen- 
eral, Frederlo  W.  Helta,  M.  E.  Olnisted, 
and  A.  C.  Sta,mm,  for  appellees: 

The  act  ot  1899  does  not  offend  against  the 
constitutional  requirement  as  to  uniformity. 

The  subjects  of  ta.^ation  are  "persons, 
property,  and  business." 

State  Taw  on  Foreign-held  Bonda,  15  Wall. 
300.  21  L.  ed.  ITS. 

The  tax  in  question  Ireing  measured  by 
"each  dollar  of  the  whole  Tolume,  gross,  of 
business  transacted  annually,"  it  is,  of 
course,  a  ta\  upon  business. 

Duraok'a  Appeal,  62  Pa.  494. 

The  pmv«r  of  classificaUon  for  licenae-tai 
purpoaes  haa  always  bem  exercised  in  Penn- 
sylvania. 

The  manner  in  which  sales  are  made  haa 
likewise  always  been  a  consideration  for 
clasait)  cation. 

Com.  V,  Delaicare  Division  Canal  Co.  123 
Pa.  594,  2  L.  R.  A.  788,  16  Atl.  584;  Kit- 
tanning  Coal  Co.  V.  Com.  70  Pa.  104;  Com. 
V.  Delaicare  d  11.  Canal  Co.  43  Pa.  295. 

Treated  as  a  tax  on  property,  there  is  no 
objection  to  the  classification  provided  in  tha 
act.  The  tax  on  capital  stocli  is  a  tax  on 
property. 

Com.  v.  Standard  Oil  Co.  101  Pa.  110; 
Com.  V.  Xew  York,  P.  d  O.  R.  Co.  188  Pa. 
169,  41  Atl.  594. 

And  yet  the  property  of  some  manufactui- 
ing  companies  is  bixed,  while  that  of  others 
is  untaxed. 

Com.  V.  Delatcare  Division  Canal  Co.  123 
Pa.  504,  2  L.  R.  A.  798,  16  Atl.  584;  Com. 
V.  Xorthei-n  Electrio  Light  d  Poicer  Co.  145 
Pa.  105.  14  r*  R.  A.  107,  22  At).  839;  Com. 
V.  nermania  Breicing  Co.  145  Pa.  83,  22  At], 
240;  Cermania  L.  Ins.  Co.  v.  Com.  85  Pa. 
513;  Fox's  Appeal,  112  Pa.  337,  4  Atl.  149. 
60  L.  R.  A. 


The  act  of  1S99  is  not  pr<Aibited  class  leg- 
islation. 

Com.  V.  Delaware  Division  Canal  Co.  12» 
Pa.  594,  2  L.  R.  A.  798,  16  Atl.  684;  Com. 
V.  Martin.  107  Pa.  185;  Com.  v.  Philadelphia* 
County.  157  Pa.  531,  27  Atl.  648. 

The  act  does  not  violate  the  rights  of  per- 
sona or  property. 

Wtohell,  J.,  ddivered  the  opinion  of  tli» 

These  two  cases  may  conveniently  be  con- 
sidered together,  as  both  raise  the  same  ques- 
tion of  the  constitutionality  of  the  act  of 
May  2,  1809  (P.  L.  184),  "to  provide  revenue 
by  imposing  a  mercantile  license  tax  on  v^i- 
ders  of  or  dealers  in  goods,"  etc.  The  act  i» 
tranlity  and  professedly  a  revenue  act,  and 
therefore  we  nave  no  complication  with  ques- 
tions under  the  police  power.  The  act  pro- 
vides that  "each  retail  vender  of  or  retail 
dealer  in  goods,  wares,  and  merchandiae  shall 
pay  an  annual  mercantile  license  tax  of  two- 
dollars,  and  all  persana  so  engaged  shall  pay 
one  milt  additional  oo  each  dollar  of  tbe 
whole  volume,  grosa,  of  business  transacted 
annually.  Each  wholeaate  vender  ot  or  - 
wholesale  dealer  in  goods,  wares,  and  mer- 
chandise shall  pay  an  annual  mercantile  li- 
cense tax  of  three  dollars,  and  all  persons  aa 
engaged  shall  pay  one-half  mill  additional 
on  each  dollar  of  the  whole  volume,  gross,  of 
business  transacted  annually.  Each  dealer 
in  or  vender  of  goods,  wares,  or  merchandise 
at  any  exchan^  or  board  of  trade  shall  pay 
a  mercantile  license  tax  of  twenty-flve  centa 
on  each  thousand  dollars'  worth,  gross,   of 

goods  BO  Bold." 

1.  The  Urat  and  most  strenuous  objection 
made  is  that  the  act  violates  }  1  of  artide 
9  of  the  Constitution,  requiring  that  "all 
taxes  shall  be  uniform  upon  the  same  elaas 
of  subjects,  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws,"  and 
that  it  does  ao  because,  being  a  tax  upon 
property,  it  taxes  property  at  different  rates 
as  against  retailers  and  against  wholesalers, 
and  again  as  against  those  dealing  through 
an  exchange  or  board  of  trade.  The  objec- 
tion is  thus  clearly  summed  up  with  great 
compactness  in  the  argument  of  the  distin- 
guished counsel  for  appellant  in  the  first 
case:  "The  distinction  here  made,  which  is 
legislatively  regarded  aa  the  justification  for 
this  arbitrary  taxation,  is  not  the  amount  of 
the  property  ot  merchandise  venders,  not  a 
dilTerence  in  the  amount  ot  the  property 
vended,  not  a  difference  in  the  manner  of 
vending  it,  not  a  difference  in  the  persons 
vending  it,  but  solely  a  difference  in  the  per- 
sons to  whom  that  vending  ia  done,"  And  it 
is  ndded  that  the  provision  in  reference  to 
dealeiR  at  an  exchange  is  open  to  the  further 
objection  that  it  is  baaed  "exclusively  and 
arl>itrarily  upon  the  place  where  the  salea 
ari"  made,  irrespective  of  those  who  partici- 
pate in  them,  either  as  venders  or  a*  ven- 
dees." The  foundation  on  which  this  argu- 
ment rests,  it  will  be  perceived,  is  that  the 
tax  is  laid  speciGcally  upon  property.  Con- 
ceding for  present  purposes  that  this  is  its 


Ekibblt  t.  CoirrKHEL. 


trae  character,  does  tli*  consequence  neces- 
sarily follovrthat  itia  EO  wanting  in  uniform- 
ity as  to  tranagreaa  tha  conBtitutional  re- 
ig?     Agsuming  it  to  t«  intended 


kept  for  sale  bj  re^lar  deaJer*  in  the 
of  their  business,  and  the  tax  wu  graduated 
and  classified  by  the  amount  and  method  of 
the  sales.  The  purpose  for  which  property 
ii  kept  or  used  nas  long  been  a  recoRniEed, 
and  to  some  extent  a  favorite,  tiaeis  for  dis- 
tinction in  taxation-  Thus,  household  and 
kitchen  furniture  in  private  um  have  been 
exempted,  while  the  same  aJticlee  an  stock  in 
trade  have  been  taxed.  Carriages  kept  for 
pleasure  nnd  watches  for  privste  use  have 
been  taxed  as  such,  while  carriage*  in  livery 
stables  and  watches  in  a  jeweler's  stock  have 
been  exempted  or  taxed  in  a  different  man- 
ner or  at  a  different  rate.  Other  examples 
might  be  given,  and  the  very  tax  in  contro- 
versy here,  upon  dealers,  distjn^ished  into 
retailers  and  wboIssaleTB,  has,  in  one  form 
or  another  closely  analogous,  been  on  the 
statute  books  so  long  that  it  is  one  of  the 
most  familiar  in  the  history  of  our  taxation. 
Thia  subject  will  be  further  considered  la^ 
ter  on,  but  enough  has  been  aajd  here,  we 
think,  to  show  that,  even  as  a  tax  on  prop- 
erty, it  is  not  unconstitutional  for  want  of 
uniformity.  But  another  and  even  clearer 
ground  upon  which  this  act  can  be  sustained 
is  that  the  tax  imposed  is  not  specifically  on 
property,  but  on  tne  business  of  selling. 

Tbe  argument  that  the  tax  is  upon  prop- 
erty is  based  on  two  cases  in  this  court: 
AUtntOTOiiy.  Orosa,  132  Pa.  319,  19  Atl.  289, 
and  Williatntport  v.  Wmner,  172  Pa.  173,  33 
Atl.  544, — and  not  upon  the  decisions  them- 
selves, but  upon  language  supposed  to  indi- 
cate the  ratio  decidendi.  Both  were  per  cur- 
iam opinions,  in  which  the  grounds  of  deci- 
sion were  not  discussed  further  than  by  ap- 
proval of  the  judgments  of  the  court  below. 
It  is  neeeesary.  therefore,  to  examine  just 
what  such  approval  involves.  In  Allentoicn 
r.  Orosa.  an  ordinance  had  been  passed  im- 
posing a  tax  upon  al!  dealers,  graduated  ac- 
cording to  the  amount  of  their  gross  annual 
sales,  and  snotber  ordinance  providing  for 
the  issue  of  licenses,  inter  alia,  to  hotel  and 
restaurant  keepers.  The  report  of  the  case 
does  nift  give  the  latter  ordinance,  further 
than  the  statement  that  the  license  was  to 
be  "at  certflin  specified  rates,"  presumably 
b>sed.  a.r  urder  the  prior  ordinance,  on  the 
gross  annual  sales.  The  defendant  (appel- 
lant) was  assessed  as  a  restaurant  keeper  in 
cinns  8.  His  contention,  as  stated  by  the 
leimed  judge  below,  was  "that  the  grading 
of  th>  license  tax  according  to  the  amount  of 
the  ^OBB  sales  is  illegal,  because  it  is  not 
aniforni ;  that  all  liquor  sellers  should  be  re- 
quired to  pny  the  same  amount ;  and  that, 
by  making  the  amount  of  sales  a  basis,  it  is 
in  effect  an  income  tax.  But  this  is  not  a 
taxing  of  the  person  of  the  liquor  seller,  but 
of  bis  properly,  estimated  by  the  volume  of 
the  annual  sales."  This  last  sentence  is  the 
expression  on  which  appellant  bases  his  ar- 
gument that  the  tax  now  in  controversy  is  a 
eo  L.  R.  A. 


tar  upon  property.  But  it  Is  api)arcnt  that 
the  learned  judge  there  had  in  nis  mind  no 
sucb  distinction  as  that  between  the  tAX  on 

Jroperty  as  such,  and  property  as  an  ind- 
ent of  business  measurable  by  the  amount 
of  Baled.  It  had  been  held  in  Banger't  Ap- 
peal, 109  Pa,  79,  cited  by  the  judge  in  con- 
nection with  the  language  above  quoted,  that 
a  tax  on  occupations,  graduated  according 
to  the  amount  earned  by  each  individual, 
was  an  income  tax  not  authori::ed  by  law. 
This  was  what  the  judge  referred  to,  and  the 
distinction  in  his  mind  was  that  between  a 
tax  on  the  person  of  the  licensee,  as  an  oc- 
cupation or  income  tax,  and  a  tax  directly 
or  indirectly  upon  property.  The  language 
must  be  read  lu  connection  with  the  facts 
to  which  it  was  applied,  and  so  read  it  has 
no  iiearing  on  the  present  quesUon,  The  de- 
cision, however,  is  exactly  in  point  in  favor 
of  the  present  judgment;  for  what  it  actu- 
ally decides  is  that  a  tsx  upon  venders  of 
merchandise,  graduated  according  to  the 
amount  of  annual  sales,  is  not  unconstitu- 
tional for  want  of  uniformity.  The  other 
case  relied  on  by  appellant  {Witliaituiport 
v.  Wmncr,  172  Pa.  173,  33  Atl.  5441  raised 
a  very  similar  question.  The  city,  by  ordi- 
nance, had  imposed  a  license  tax  on  all  per- 
sons "doing  business,"  and,  after  fixing  a 
deOnite  sum  for  each  kind  of  a  large  num- 
ber of  specified  occupations,  it  grouped  to- 
gether "merchants  of  all  kinds  .  .  . 
butchers     .  .     produce   or    merchandise 

venders,"  etc.,  classified  them  by  the  amount 
of  annual  sales,  and  graduated  the  tax  ac- 
cordingly. The  court  below,  in  sustaining 
the  tax,  used  some  expressions  that  it  was  a 
tax  on  property;  but^  as  in  the  other  case, 
clearly  with  reference  only  to  the  argument 
made,  that  it  was  a  personal  license  or  occu- 
pation tax,  and  therefore,  under  Banger'a 
Appeal,  109  Pa.  79,  not  subject  to  variation 
in  amount.  This  court  affirmed  the  decision, 
as  already  said,  in  a  per  curiam  opinion,  and 
what  it  really  decided  was  that  the  grading 
of  the  tax  on  dealers  according  to  the  amount 
of  sales  did  not  make  it  void  for  want  of 
uniformity.  This  court,  as  thus  appears, 
has  not  decided  that  a  tax  such  as  now  be- 
fore us  is  ft  tax  upon  property,  requiring  uni- 
formity in  the  rate.  On  the  contrary, 
though  the  question  in  its  present  aspect 
has  never  been  directly  discussed,  it  has  iu 
effect  been  twice  decided  in  favor  of  the  va- 
lidity of  the  tax. 

As  already  said,  even  regarding  it  as  a  tax 
upon  property  directly,  it  could  be  sustained 
as  ft  classification  acconling  to  the  use  and- 
purpoai!s  for  which  the  property  is  held. 
But  an  e-tamination  of  the  details  of  the 
provisions  of  the  present  act  makes  it  clear 
that  the  tax,  as  held  by  the  learned  judge 
below,  is  upon  the  business  of  vending  mer- 
chandise, and  that  the  classification  is  based 
on  the  manner  of  sale,  and  within  each  class 
the  tax  is  graduated  according  to  the  gross 
annual  volume  of  business  transacted.  This 
is  apparent  from  the  fact  that  the  amount 
of  the  Ux  over  the  small,  fixed  license  fee 
is  determined  in  every  case  by  the  volume 
of    business,  measured    in    dollars,  and    I 
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rste  at  which  it  is  to  be  levied  U  according 
to  the  mtinner  of  B&le.  The  act  divides  vend- 
ers of  merchandise  into  four  clagseg,— retail- 
ers in  general,  wholesalers  in  general,  re- 
tailers at  an  exchange  or  board  of  trade, 
wholesalers  at  an  exchange  or  beard  of  trade. 
For  each  of  these  clasaea  a  uniform  rate  ia 
fixed  per  dollar  of  biiaincss  transacted.  Such 
a  tax  is  "uniform  upon  the  same  ctaaa  of 
Bubjecta,"  within  the  requirements  of  the 
CoQatitution.  It  is  not  nccesaai-y  at  this 
late  day  to  enter  on  a  defense  of  classifica- 
tion. In  reference  to  subiects  of  taxation  it 
Jias  alwajB  exiated,  and  the  power  is  explic- 
itly recognized  in  the  section  of  the  Conati' 
tution  which  requires  uniformity.  In  Dur- 
-ach'a  Appeal,  82  Pa.  491,  it  was  said  by 
Sbarswood,  J,, — certainly  aa  atrict  a  con- 
structionist as  ever  sat  on  this  bench:  "In 
the  legitimate  exercise  of  the  power  of  taxa- 
-tion,  persons  and  things  always  have  been, 
and  may  constitutionally  l>e,  classified.  No 
one  has  ever  denied  this  proposition."  In 
€om.  V.  Delaicare  Dityiaion  Canal  Co.  123  Pa. 
594,  G20,  2  L.  R.  A.  79a,  16  Atl.  584,  our  late 
brother  Clark  said;  "The  new  Constitution 
does  not  withdraw  the  power  of  classifica- 
tion from  the  legislature.  .  .  The 
power  to  impose  taxes  for  the  support  of  the 
government,  subject  to  the  limitations  of 
the  Constitution,  stilt  belongs  to  the  legisla- 
ture. The  selection  of  the  subjects,  their 
c  loss  ill  cation,  and  the  methods  of  collection 
arc  purely  legislative  matters."  And  in  Sea- 
bolt  V.  NorthumberUlnd  Count;/  Comri,  187 
Pa.  313,  41  Atl.  22,  it  ia  said:  "Claasiflca- 
tion  is  a  legislative  question,  subject  to  ju- 
dicial revision  only  so  far  as  to  Bee  that  it  is 
founded  on  real  distinctions  in  the  subjects 
classified,  and  not  on  artificial  or  irrelevant 
ones  used  for  the  purpose  of  evading  the  con- 
stitutional prohibition.  If  the  distinctions 
"    "   genuine,  the  courts  cannot  declare  the 


not  wisdom,  but  good  faitli  in  the  classifica- 
tion." The  division  of  venders  into  whole- 
sale and  retail  is  perhaps  the  most  obvious 
and  familiar  that  could  be  made.  It  is 
founded  on  a  known  or  presumed  diflerence 
in  the  percentage  of  profit  to  bulk  of  sales, 
and  has  been  on  our  statute  books  for  more 
than  a  century.  It  is  equally  dear  that  the 
subclass  ill  cation  of  dealers  tt  an  exchange  or 
board  of  trade  is  not  based  merely  on  loca- 
tion, as  complained,  but  on  the  mode  of  sale. 
Such  dealers  are  not  supposed,  in  the  ordin- 
ary course  of  their  business,  to  carry  an  ac- 
tual stock  of  goods  in  a  store  or  defined  lo- 
cation, with  its  accompaniments  of  rent, 
clerk  hire,  expenses  of  delivery,  etc.,  but  to 
deal  largely,  if  not  entirely,  on  samples,  or- 
ders, bills  of  lading,  warehouse  receipts,  etc., 
by  which  title  passes  without  actual  hand- 
ling of  the  goods.  If  such  differences  in  ths 
manner  of  transacting  the  business  exiat, 
they  are  a  legitimate  basis  for  classification, 
and  whether  they  do  in  fact  exist  is  a  ques- 
tion for  legislative  determination.  We  are 
unable  to  see  that  the  classification  in  the 
act  before  us  violates  the  constitutional  ro- 

-quirement  of  uniformity. 
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2.  The  further  objection  is  made  that  the 
tax  is  not  to  be  "levied  and  collected  under 
a  general  law,"  as  required  by  I  1,  art.  9. 
This  objection  is  founded  on  those  sections 
of  the  act  which  provide  for  a  difference  in 
the  number  and  mode  of  appointment  of  the 
appraisers  in  the  countiee  generaJly  and  in 
cities  of  the  first  class.  In  the  counties  they 
are  to  be  appointed  annually  by  the  county 
commissioners,  while  in  cities  of  the  first 
class  they  are  to  be  appointed  by  the  auditor 
general  and  the  city  treasurer  jointly,  are 
to  be  five  in  numtier,  to  bold  office  for  three 
years,  and  not  all  to  be  of  the  same  politica.1 
party.  Certain  variations  in  the  duties  of 
the  treasurers  in  hearing  appeals,  etc.,  are 
involved  in  these  differences  in  regard  to  ap- 
praisers. These  differences,  however,  are  all 
merely  incidental  to  the  purpose  of  the  stat- 
ute,— to  provide  revenue.  All  the  provi- 
sions relating  to  the  tax  itself,  the  clasaea 
of  persons  subject  to  it,  and  its  amount  in 
each  case,  the  mode  of  assi'ssment  and  the 
duties  of  assesBors  in  relation  to  it,  and  tlie 
right  of  ultimate  appeal  by  the  citizen  to 
the  court,  are  uniform,  and  prescribed  by  a. 
genera]  law  applicable  alike  over  all  the 
state.  The  sole  variations  are  in  the  num- 
ber and  mode  of  appointment  of  tlie  apprais- 
ers. The  generality  of  the  law  is  not  de- 
stroyed by  such  alight  dilTerencea  in  its  ma- 
chinery of  applicotion.  In  Com.  v.  Dela- 
ware Division  Canal  Co.  123  Pa.  504.  2  L.  R. 
A.  708,  IC  Atl.  584,  already  cited,  the  act  of 
1885  had  classed  loans,  money  at  interest, 
etc.,  together  at  a  uniform  rate  of  taxation, 
and  it  was  objected  (see  p.  616,  123  I'a.  and 
p.  802,  2  L.  K.  A.  and  p.  686,  16  Atl.l  .that  all 
other  subjects  are  valued  and  taxed  by  the 
local  assessors,  while  corporate  loans,  with- 
out being  valued,  are  directed  to  be  a^sessnl 
by  the  treasurer  of  the  corporation  which  is- 
sued them.  But  this  court  held  that  "• 
mere  diversity  in  the  methods  of  assesnment 
and  collection  violates  no  rule  of  constitu- 
tional right,  if  when  they  are  applied  there 
is  substantial  uniformity  in  the  rei:ult." 
There  are  counties  of  large  population  and 
business  where  the  work  of  assessment  ia 
necessarify  greater  in  amount  and  im)>or~ 
tance  than  in  the  average  counties  of  the 
commonwealth.  The  legislature  might  have 
recognized  the  necessity  for  a  somewhat  dif- 
ferent system  of  assessment  in  such  cases, 
and  claasified  them  accordingly.  But  it 
found  a  classification  of  cities  already  made. 
well  suited  to  the  requirements  of  the  occa- 
sion, and  adopted  it  pro  tanio  for  the  pur- 
poses of  the  act.  It  was  entirely  competent 
to  do  so.  The  basis  of  classification  of  citiea 
is  entirely  germane  to  such  use.  They 
are  divided  into  classes  for  the  purpose  of 
legislation  with   reference  to  their  munici- 

Cai  end  governmental  functions,  and  the 
ighcst  of  these  is  taxation, — the  power  of 
taking  the  property  of  the  citizen  without 
his  consent  for  purposes  he  may  or  may  not 
approve.  The  city  of  Philadelphia,  the  only 
present  city  of  the  first  class,  has  alwayn, 
both  before  and  since  the  Constitution  «f 
1874,  had  its  own  special  system  of  munici- 
pal   taxation;    and    the   state  might   well 
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•dopt  ft  •peeial  •jitom  for  the  asaeaBment 
and  colleetian  of  its  own  tax  from  the  same 
population  in  the  aame  territoiy  without 
thereby  destroying  either  the  uniformity  of 
the  tax  or  the  generality  of  the  law. 

3.  It  is  further  objected  that  the  act  vio- 
lates the  prohibition  in  {  7  of  article  3 
against  local  or  special  laws  "regulating  tbe 
aaairs  of  counties,  cities,"  etc.,  or  "prescrib- 
ing the  powers  and  duties  of  officers  in  coun. 
ties,  cities,"  et«.  What  has  already  been 
esid  in  the  discussion  of  the  claasi Section  by 
the  act  practically  disposea  of  this  objection. 
The  "atlairs"  which  are  r^ulated  are  not  the 
alfairs  of  the  city,  but  of  the  state.  The 
rights  of  the  citizens  are  not  made  any  dif- 
ferent in  cities  from  those  in  counties.  Both 
are  assessed  at  the  same  rate  in  the  same 
classes,  by  single  assessors,  from  whom 
there  is  an  appeal  Brst  to  the  asseesor,  with 
others,  BO  that  he  may  not  sit  alone  in  judg- 
ment on  his  previous  action,  and  linally  to 
the  courts.  The  fact  that  in  one  case  the 
first  appeal  is  to  the  assessor  and  the  county 
treasurer,  and  in  the  other  to  the  board  of 
five  assessors,  makes  no  substantia]  variation 
in  the  citizen's  rights,  any  more  than  the 
fact  that  bis  further  appeal  is  to  a  court  of 
common  pleas,  with  a  greater  number  of 
judges.  In  r^rard  to  prescribina  duties  of 
officers  in  cities,  that  provision  relates  to  the 
duties  of  such  ofHcers  in  their  municipal  ca- 
pacity. There  is  no  prohibition  to  the  state 
to  impOBo  additional  duties  to  itself  on  city 
officers  virtute  officii.  The  state  may  ap- 
point its  own  agents  to  collect  its  own  tax, 
«ven  though  such  agent  be  also  for  the  other 
purposes  a  municipal  officer,  and  his  duties 
as  state  agent  will  not  necessarily  blend  or 
become  part  of  his  duUes  as  a  city  ofGcer. 
Thin  was  practically  decided  in  Philadelphia 
T.  Martin,  125  Pa.  5S3,  17  Atl.  507,  where  it 
was  held  that  the  compensation  of  the  city 
treasur<?r  of  Philadelphia  in  the  collection 
of  the  state  license  fees  from  venders  of  mer- 
chandise, etc.,  was  due  to  him  as  a  separate 
agent  of  the  state,  and  was  not  required  to 
be  paid  by  him  into  the  city  treasury.  In 
commenting  on  that  case  in  Schunlkill 
Cuunfy  V.  Pepper,  182  Pa.  13,  37  Atl.  836, 
our  brother  Dean  stated  the  nile  thus;  "The 
state  may  by  law  appoint  any  county  officer 
its  agent  for  the  transaction  of  its  business, 
and  as  such  state  officer  or  agent  he  may  be 
-entitled  to  fees  for  such  services;  but  for  the 
performance  of  any  and  every  duty  as  a 
county  officer  the  fees  must  be  paid  into  the 
.countv  treasury."  And  I  cannot  close  this 
brancti  of  the  subject  better  than  by  a  quo- 
tation from  an  opinion  of  an  eminent  jurist, 
M'hose  decisions  on  constitutional  questions 
-iluring  his  long  and  honorable  career  on  the 
lien  eh  deri>'ed  additional  weight  from  his 
|ju-vioua  distin^ished  service  in  the  halls 
of  Congress  during  the  most  critical  period 
in  the  history  of  the  nation.  la  Bartley  v. 
fvtton,  10  Phila.  496,  on  this  exact  point 
then  arising  under  the  similar  act  of  1SS7, 
Tliayer.  P.  J.,  said:  "The  particular  provi- 
«iou  objected  to  relates  to  the  subject  of  tax- 
.ation,  the  appointment  of  mercantile  ap- 
praisers, and  the  publicatimi  of  the  lists 
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and  dassiScation  prepared  by  them.  Tha 
act  enacts  that  the  appraisers  shall  be  ap- 
pointed by  the  county  comtnissi oners,  except 
in  cities  of  the  first  class,  in  which  they  are 
to  be  appointed  by  tbe  auditor  general  and 
the  dty  treasurer.  In  cities  of  the  first 
class  five  such  appraisers  are  to  be  ap- 
pointed, whereas  in  the  other  counties  of  the 
state  only  one  is  appointed  for  each  county. 
.  .  .  The  truth  is  that,  this  being  a  law 
relating  to  state  taxation,  it  was  perfectly 
competent  for  the  legislature  to  provide  for 
the  appointment  of  one  set  of  agents  to  at- 
tend to  the  levying  and  collection  of  this  tax 
in  one  part  of  tbe  state,  and  another  set  of 
agents  to  attend  to  it  in  another  part.  In- 
deed, it  appears  to  me  that  it  would  have 
been  eutirely  competent  for  the  Ic^slature 
to  do  this  by  an  enactment  in  direct  terms, 
without  resorting  to  the  expedient  of  putting 
the  provision  which  is  objected  to  in  the 
form  of  an  enactment  for  cities  of  the  first 
class;  for  the  object  of  the  law  is  not  to  pre- 
scribe the  powers  and  duties  of  city,  borough, 
and  county  ofhcers,  but  simply  to  designate 
what  persons  shall  act  as  the  agents  of  the 
state  m  the  collection  of  the  tax,  and  the 
fact  that  some  of  the  agents  selected  are 
state  officers,  some  county  officers,  and  some 
city  officers,  affords  no  pretext  to  say  that 
the  Constitution  is  violated  by  any  infrac- 
tion of  the  provision  already  quoted.  There 
is  no  such  infraction.  The  legislature  could 
appoint  whatever  agents  it  chose  for  this 
purpose,  and  the  state  would  be  in  a  sorry 
plight  it  they  could  not." 

4.  Another  objection  made  is  that  the  10th 
section  of  the  act,  providing  that  the  rate  of 
commissions,  mileage,  etc.,  shall  remain  the 
same  as  now  fixed  by  existing  law,  offends 
against  I  G  of  article  3  of  the  Constitution, 
which  requires  that  all  laws  revived, 
amended,  or  the  provisions  thereof  extended 
or  conferred,  shall  be  re.enacted  at  length. 


be  read  as  if  it  said:  "This  act  shall 
not  be  held  to  repeal  by  implication  any  ex- 
isting law  relating  to  commissions,  fees,  or 
mileage."  No  act  can  be  rendered  unconsti- 
tutional by  a  section  which  makes  no  change 
whatever  in  the  law  as  it  was  before,  and 
which  might  have  been  omitted  without  any 
effect  whatever. 

5.  The  last  objection,  evidently  thrown  in 
as  a  makeweight,  is  that  the  provisions  of 
the  act  are  an  invasion  of  the  individual 
liberty  of  the  citizen,  contravening  the  bill 
of  rights  of  our  own  Constitution,  and  the 
4th,  5th,  and  14th  Amendments  to  the  Con- 
stitution of  the  United  States.  When  these 
irrelevant  and  overworked  generalities  are 
thus  called  in,  it  may  be  safely  assumed  that 
the  advocate  has  little  confidence  in  his 
more  definite  and  substantial  arguments. 
The  learned  judge  below  said  that  "this  ob- 
jection seems  to  be  somewhat  belated,"  and 
he  might  truly  have  said  that  it  was  not  only 
belated,  but  exceedingly  ftimsy.  All  taxes 
and  nietliods  of  collecting  them  are  interfer- 
ences with  the  natural  man  and  his  individ- 
ual rights,  but  he  must  give  up  something  ot 
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thciD  when  h«  eomet  into  iocietr  under  an 
orderly  government.  Universal  experience 
luts  shown  that  the  average  citizen  auea  out 
come  forward  voluntarily  and  make  frank 
disclosura  of  his  taxable  property,  and  the 
state  must  be  conceded  authority  and  ade- 
quate ineana  of  discovering  it  in  invitum. 
In  Bdl's  Gap  It.  Co.  v.  Pentuylvanut,  134  U. 
S.  232,  33  L.  ed.  802,  10  Sup.  Ct.  Kep.  E33,  it 
was  said  bv  Mr.  Justice  Bradley:  "The  pro- 
vision in  tne  14th  Amendment  that  no  state 
shall  deny  to  any  person  within  its  Jurisdic- 
tion thn  equal  protection  of  the  laws  was  not 
intended  to  prevent  a  state  from  adjusting 
its  system  of  taxation  in  all  proper  and  rea- 
sonable ways.  It  may,  if  it  chooses,  exempt 
certain  classes  o(  property  from  any  taxa- 
tion at  all,  .  .  .  may  impose  dilTerent 
specific  taxes  upon  different  trades  and  pro- 
fessions, and  may  vary  the  rates  of  excise 
upon  various  products.  .  .  .  All  such 
regulations,  and  those  of  like  character,  so 
long  as  they  procead  within  reasonable  lim- 
its and  ircnenil  usage,  are  within  the  discre- 
tion of  the  state  l^islature,  or  the  people  of 
the  state  in  framing  their  Constitution. 
Sut  clear  and  hostile  discriminations  against 
parUcular  persons  and  classes,  especially 
such  as  are  of  an   unusual   character,   un- 


known to  the  practice  of  our  govemmenf , 
might  be  obnoxious  to  the  constitutional  pro- 
hibition.  It  would,  however,  be  impracti- 
cable and  unwise  to  atte»ipt  to  lay  down  any- 
general  rule  or  definition  on  the  subject  that 
would  include  all  cases.  Thev  must  be  de- 
cided as  they  arise.  Wo  think  that  we  are 
safe  in  saying  that  the  I4th  Amendment  was 
not  intended  to  compel  the  state  to  adopt  an 
iron  rule  of  equal  taxation.  If  that  were 
its  proper  construction,  it  would  not  only 
supersede  all  those  constitutional  provisions 
and  laws  of  some  of  the  states  whose  object 
is  to  secure  equality  of  taxation,  and  which 
are  usually  accompanied  with  qualifications 
deemnd  material,  but  it  would  render  nuga- 
tory those  discriminations  which  the  best  in- 
terests of  society  require,  which  are  neces- 
sary for  the  encouragement  of  needed  and 
useful  industries  and  the  discouragement  of 
intemperance  and  vice,  and  which  every 
state,  in  one  form  or  another,  deems  it  ex- 
pedient to  adopt."  After  this  explicit  de- 
cision by  the  supreme  authority  on  the  sub- 
ject, even  the  enthusiastic  ingenuity  of 
counsel  might  have  consideied  the  qui-stion 
HS  settled. 

Juiijmcnts  affirmed. 


IOWA  SUPREME  COURT. 


John  Y.  FERRY  et  aL 
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KoTB. — As  to  coDStltutlODSlIt;  of  Inberltnnce 
tax.  see  State  en  ret.  DavldsoD  v.  GormsD 
(Minn.)  2  L.  R.  A.  TOl :  Re  Howe  (N.  Y.I  2  X.. 
B.  A.  H2B,  and  not«;  Wallace  v,  Myers  (C.  C. 
B.  D.  N.  Y.)  4  h.  R.  A.  171.  and  note:  State  v. 
Flamlln  (Me-)  !S  L.  R.  A.  632:  Mlnot  v.  Win- 
throp  (Mass.)  26  L.  R.  A,  290:  State  v.  Alston 
60  L.  R.  A. 


APPEAL  by  detendonta  from  a  judgment 
of  the  District  Court  for  I'otlawatlamie 
County  in  favor  of  plaintilTs  in  an  action 
brought  to  enjoin  the  enforcement  of  an  in- 
heritJLnce  tax  upon  the  estate  of  Frank  C. 
Stewart,  deceasM.     Reoeraed. 

Statement  bj  Deemer,  J. : 
Suit  in  equity  to  enjoin  defendants  from 
collecting  an  inheritance  tax  upon  the  prop- 
I  erty  of  tiie  estate  of  Frank  C.  Stewart  on  the 
!  ground  that  chapter  28  of  the  Acts  of  the 
26th  general  assembly,  and  the  re-enactment 
thereof  in  the  Code  of  18H7,  are  in  contraven- 
tion of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  Sutes,  and  of  fj  B,  art. 
1,  of  the  Constitution  of  this  state.  Defend- 
ants demurred  to  the  petition,  but  their  de- 
murrer was  overruled,  and  decree  was  en- 
tered for  plaintiffs  as  prayed.  Defendants 
appeal. 

Messrs.  Hilto»  Bemley,  Attorney  Gen- 
eral, and  C.  G.  SannderB,  for  appellants: 

No  one  has  a  natural  or  constitutional 
right  to  the  property  of  a  decedent.  The 
right  of  inheritance  is  a  statutory  right  only. 

The  state  has  an  absolute  power  to  dispose- 
of  the  property  left  by  one  deceased.  It  may 
claim  it  all  for  the  state,  or  any  part  there- 

(Tpnn.)  28  L.  B.  A.  ITS :  State  ex  rcl,  Scbwarti 
y.  Ferris  (Ohio)  30  L.  R.  A.  218;  State  M  rei. 
fielstborpc  v.  t'urnell  (Monl.)  38  L.  R.  A,  170  : 
Slaie  r>  rel.  Garth  v.  Swltiler  (Mo.)  40  L.  R. 
A.  2S0.  Kocbcrspericer  v.  Drake  (III.)  41  L.  R. 
A,  446;  Re  Cope  (Fa.)  45  L.  H.  A.  316;  and 
Drew  V.  Tint  iJIlnn.)   4T  L.  R.  A.  S25. 


1900. 


FtRBT  T.  Campbbu., 


B8 


of,  or  it  mtj  by  law  determine  to  what  per- 
aons  or  class  of  persons  the  property  shall 
paes  or  belong. 

If  the  right  of  succession  or  inheritance  is 
bv  law  giren  to  certain  individuals,  the  state 
may  attach  conditions  to  the  right  aa  it 
det^aia  best,  or  give  the  right  to  inherit  only  a. 
part  to  the  individual,  the  state  retaining  a 
part  for  itself. 

United  Stole*  v.  P«rkin»,  163  U.  8.  625,  41 
L.  ed.  287,  18  Sup.  Ct,  Rep.  1073;  Untied 
States  V.  Fox,  94  U.  S,  315,  24  L.  ed.  192; 
itager  v.  Orima,  8  How.  493,  12  L.  ed.  1170; 
Stinde  V.  Com.  52  Pa.  161;  Dob  Passos,  Col- 
iat«ral  Inheritance  Tax  Law,  2d  ed.  S  27. 

The  inheritance  tax  is  an  excise  or  tax 
upon  the  succession,  and  is  not  a  personal 
«fa«irge  against  the  heir  or  against  his  prop- 

3tager  t.  Orima,  8  How.  4B0,  12  L.  ed. 
I16S;  Re  McPhergon,  104  N.  Y.  306,  58  Am. 
Rep.  602;  BeStoift,  137  N.  Y.  77,  18  L.  R.  A. 
700,  32  N.  E.  10B6;  Be  Knoedler,  140  N.  Y. 
377,  35  N.  E.  601 ;  Wallace  t.  Uyeri,  38  Fed. 
Rep.  184,  4  L.  R.  A.  171 ;  State  v.  Dalrympte, 
70  Md.  294,  3  L.  H.  A.  372,  17  Atl.  82;  Tj/son 
V.  Stole,  28  Md.  577 ;  Eyre  v.  Jacob,  14  Qratt 
422,  73  Am.  Dec.  387 ;  Pullen  v.  Wake  Coan- 
ty  CoaiTi.  88  N.  C.  381 ;  Jfinot  v.  Winthrop, 
162  Mass.  113,  26  L.  R.  A.  259,  38  N.  E.  612; 
Strode  v.  Com.  52  Fa.  181 ;  United  States  t. 
Perkina,  183  U.  S.  826,  41  L.  ed.  287,  16  Sup. 
Ct.  Bep.  1073. 

These  plaintiffs  stand  in  this  court,  not  as 
owners,  not  as  persons  whose  toil  has  ac- 
quired this  property,  but  rather  as  persons 
who  are  permitted  to  take  what  the  sta.t« 
has  chosen  to  relinquish  to  them.  Who  shall 
dictate  the  termB,~~tbe  one  that  relinquishes, 
or  the  one  that  receives? 

Magoun  v.  Illinois  Tratt  di  Bav.  Bat^,  170 
U-  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct  Rep. 
5B4. 

Tbe  heir,  tbrouftb  the  notice  given  by  the 
executor,  has  at  least  constnictiTC  notice 
that-  the  appraisement  will  be  filed.  He  may 
appear  and  resist  if  he  bo  desires. 

The  right  of  succession  does  not  attach  uti- 
til  the  condition  has  been  complied  with. 
One  accepting  the  property  takes  it  with  the 
burden,  or  upon  the  terms,  which  the  law  im- 

The  amendment  to  the  statute  is  retro- 
active; the  law  may  be  made  to  apply  to  es- 
tates not  distributed. 

<7iirpAi(er  v.  Pennsylvania,  17  How.  4S6, 
IS  I-.  ed.  127;  Cooley,  Taxn.  2d  ed.  376;  En- 
ni«  T.  Smith,  14  How.  400,  14  L.  ed.  472;  Re 
Btoin,  1  Cromp.  k  J.  151;  Latcrenee  v.  Kit- 
teridge,  21  Conn.  677,  56  Am.  Dec.  335. 

This  curative  act  requires  that  the  court, 
in  any  event,  modify  Uie  decree  so  that  the 
treasurer  of  the  state  and  the  executor  may 
proceed  under  the  act  as  amended  by  the  27th 
general  assembly. 

Clinton  T.  Walliktr,  98  Iowa,  6S6,  68  N.  W. 
431 ;  TuttU  T,  PoIJb,  84  Iowa,  12,  60  N.  W. 
36;  RiehmanY.  Uuseatxne  County  Supers. 
11  Iowa,  613,  4  L.  R.  A.  445;  4E  N.  W.  422; 
Huff  T.  Cook.  44  Iowa,  639 ;  Iowa  Bav.  d  L. 
Asto.  T.  Eeidt.  107  Iowa,  287, 43  L.  R.  A.  689, 
77  N.  W.  1050. 
»0  L.  R.  A. 


While  one  is  to  be  protected  in  his  interest* 
by  the  law  of  the  land,  he  has  a  right  to  the 
judgment  of  his  peers  only  in  those  cases  in 
which  it  has  immemoriaJly  existed,  or  in 
which  it  has  been  expressly  given  by  law. 

Cooley,  Tftxn.  2d  ed.  18;  Cooley,  Const. 
Lim.  010,  note  3;  San  Mateo  County  v. 
Southern  P.  R.  Co.  8  Sawy.  238,  13  Fed.  Rep. 
722;  Hare,  Am.  Const.  Law,  871. 

Where  the  statute  fixes  a  time  when  com- 
plaints may  be  heard  in  regard  to  the  as- 
sessment, such  statute  is  a  sufBcient  notice. 

Ho;7ar  v.  Reclamation  Dist.  «o.  108,  111 
U.  S.  701,  28  L.  ed.  689,  4  Sup.  Ct.  Rep.  663; 
MoMillen  v.  Anderson,  95  U.  S.  37,  24  L.  ed. 
335. 

The  time  for  the  meeting  of  a  board  of  re- 
view at  which  complaints  of  erroneous  or 
unjust  assessments  may  be  heard,  being  fixed 
by  law,  no  further  notice  is  required. 

Qatch  V.  Dm  Moinet,  83  Iowa,  718,  18  N. 
W.  310. 

Ueasra.  Fvsmk  Bhlttn  and  Stoae  ft  Tin- 
ley,  for  appellees; 

In  statutes  which  take  the  property  of  the 
individual  for  public  purposes  there  must  be 
machinery  provided,  giving  him  an  oppor- 
tunity to  be  heard  upon  the  question,  and  no- 
tice of  the  time  and  place  when  and  where 
such  opportunity  will  be  presented. 

Stuart  V.  Palmer,  74  N.  Y.  188,  30  Am. 
Rep^  289;  1  Hare,  Am.  Const.  Law,  314-316. 

The  laws  of  Iowa,  by  a  uniform  course, 
have  always  provided  for  this  opportunity 
to  be  heard. 

Qatck  V.  Des  Moines,  63  Iowa,  718,  IB  N. 
W.  310. 

Many  cases  involving  the  doctrine  of  an 
opportunity  to  be  heard,  and  notice  thereof, 
have  been  decided  by  the  Supreme  Court  of 
tbe  United  States,  in  every  one  of  which  this 
constitutional  right  was  recognised. 

Davidson  v.  Wcw  Orisons,  96  U.  S.  97,  24 
L.  ed.  616;  Wurts  v.  Soagland,  114  U.  S.  606, 
29  L.  ed.  229,  6  Sup.  Ct  Rep.  1086;  Kentucky 
R.  Taa>  Cases,  116  U.  S.  321,  «ub  notn.  Ctnoin- 
noii,  S.  0.  d  T.  P.  R.  Co.  v.  Kentucky,  29  L. 
ed.  414,  6  Sup.  Ct.  Rep.  S7;  Ha^ar  v.  Reeta- 
motion  Dist.  No.  108,  111  U.  S.  701,  28  L.  ed. 
669,  4  Sup.  Ct.  Rep.  663 ;  Paulsen  v.  Port- 
land, 149  U.  S.  30,  37  L.  ed.  837,  13  Sup.  Ct 
Rep.  750;  Pittsburgh,  C.  C.  £  8t.  L.  R.  Co. 
V.  Backus.  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct  Rep.  1114;  WaUton  v.  Kevin,  128 
U.  S.  578,  32  L.  ed.  644,  9  Sup.  Ct  Rep.  192; 
Bell'i  Cap  R.  Co.  v.  Pennsylvania,  134  U.  8. 
232,  33  L.  ed.  892,  10  Sup.  Ct  Rep.  633; 
First  Sat.  Bank  v.  Kentucky,  0  Wall.  353, 
19  L.  ed.  701. 

The  power  to  open  or  vacate  judgments  Is 
essentially  judicial.  Therefore,  on  the  great 
constitutional  principle  of  separation  of 
powers  and  functions  of  the  three  depart- 
menta  of  government  it  cannot  be  exercised 
by  the  legislature. 

An  act  declaring  what  judgments  shall  in 
tbe  future  he  subject  to  be  vacated  would  be 
unconstitutional  and  void  on  two  grounds: 
First,  because  it  would  unlawfully  impair 
the  fixed  and  vested  rights  of  the  successful 
litigant;  second,  because  it  would  be  an  un- 


Iowa  Sdpbeue  Cooht. 


wftTranted  invasion  of  the  province  ol  the  ju- 
dicial department. 

1  Black,  Judgm.  ed.  1891,  |  2SB. 

The  legislative  action  cannot  be  made  to 
retroact  upon  paat  eontroveraies,  and 
ver&a  decisions  which  the  courts,  in  t 
ercise  of  their    undoubted    authoritj,    have 

Gootey,  Const.  Lim.  Cth  ed.  p.  113,  uid 
CMftE  cited.  2  Hare,  Am.  Const.  Law,  ed. 
1889,  847 ;  People  ex  rel.  Butler  v.  Baginavi 
Counti/  Sapera.  20  Mich.  21;  Hart  v.  Hen- 
derson, 17  Mich.  218;  Ratoliffe  v.  Anderson, 
31  Gratt.  105,  31  Am.  Rep.  719;  Be  Bandleg, 
16  Utah,  212,  49  Pao.  829. 

When  litigation  bas  proceeded  to  a  judg- 
ment which  determines  the  controversy  on 
tbe  merits  it  is  beyond  the  power  of  legiala- 
tion  to  alter  or  control. 

Martin  v.  South  Salem  Land  Co.  94  Vs.  28, 
26  S.  E.  691 ;  Skinner  v.  Bolt,  B  S.  D.  427,  69 
N.  W,  S95. 

The  statute  of  1896  woe  wholly  void  from 
the  date  of  its  enactment,  and  has  ever  since 
continued  to  be.  It  could  not  be  revived  by 
an  allusion  to  it  in  an  alleged  amendatory 
Oct  passed  by  a  later  general  assembly. 

An  amendatcry  act,  to  be  valid  as  such, 
must  relate  to  an  existing  statute,  and  not  to 
one  which  is  nonexistent,  or  has  been  repealed 
or  declared  unconstitutional. 

23  Am.  t  Eng.  Enc.  Law,  p.  277. 

Deemer,  J.,  delivered  the  opinion  of  the 

The  Ist  section  of  the  act  in  question  reads 
as  follows:  "All  property  within  the  juris- 
dictioD  of  this  state,  and  any  interest  therein, 
whether  belonging  to  the  inhabitants  of  this 
state  or  not,  and  whether  tangible  or  intan- 
gible, which  shall  pass  by  will  or  by  the  stat- 
utes of  inheritance  of  this  or  any  other  st&te. 


joyment  after  the  death  of  the  grantor  or 
donor,  to  any  person  in  trust  or  otherwise, 
other  than  to  or  for  the  use  of  the  father, 
mother,  husband,  wife,  lineal  descendant, 
adopted  child,  the  lineal  descendant  of  an 
adopted  child  of  a  decedent,  or  to  or  for  char- 
itable, educational,  or  religious  societies  or 
institutions  within  this  state,  shall  be  sub- 
ject to  a  tax  of  live  per  centum  of  its  value, 
above  the  sum  of  one  thousand  dollars,  after 
the  payment  of  all  debts,  for  the  use  of  the 
state;  and  all  administrators,  executors,  and 
trustees,  and  any  such  grantee  under  a  con- 
veyance, and  any  such  donee  under  a  gift, 
made  during  the  grantor's  or  donor's  life, 
shall  be  respectively  liable  for  all  such  taxes 
to  be  paid  by  them,  respectively,  except  as 
herein  otherwise  provided,  with  lawful  inter- 
est, as  hereinafter  set  forth,  until  the  same 
shall  have  been  paid.  The  tax  aforesaid  shall 
be  and  remain  a  lien  on  such  estate  from  the 
death  of  the  decedent  until  paid."  Acts  2Gtli 
Gen.  Assem,  chap.  28.  This  is  followed  by 
provisions  requiring  the  executor  to  make 
and  Ble  a  separate  inventory  of  the  real  es- 
tate subject  to  the  tax,  an  appraisement  of 
■aid  real  estate  by  appraisers  approved  by 
the  clerk,  the  filing  of  the  appraisement,  and 
60  Jj.  R.  A- 


the  manner  ot  estimating  the  tax  ta  b» 
paid  on  tbe  property.  Section  3  ol  that  act 
provides,  in  substance,  that  the  real  estate  of 
the  deceased  subject  lo  the  tax  shall  be  ap- 
praised within  thirty  days  next  after  the  ap- 
pointment of  the  executor,  and  that  the  taiL 
thereon,  calculated  on  the  appraised  value, 
shall  be  paid  within  fifteen  months  after  the 
approval  of  the  appraisement-  The  appraisi;- 
ment  made  of  the  personal  property  by  the 
regularly  appointed  appraisers  seems  to  be 
made  the  basis  for  levy  of  the  tax  on  that 
kind  of  property.  No  notice  to  the  heirs. 
legatees,  or  devisees  is  provided  for  or  re- 
quired. For  this  reason  'it  is  said  that  the 
act  is  unconstitutional,  because  it  results  in 
a  deprivation  of  property  without  due  proc- 
ess of  law.  What  is  due  process  of  law 
within  the  meaning  of  Federal  and  state  Con- 
stitutions is  not  clearly  defined.  As  said 
by  Justice  Miller  in  Davideon  v.  A'eio  Or- 
leans, DB  U.  S.  07,  24  L.  ed.  610:  "If,  there- 
fore, it  were  possible  to  define  what  it  is  for 
a  state  to  deprive  a  person  of  life,  liberty,  or 
property  without  due  process  of  law  in  terms 
which  would  cover  every  exercise  of  power 
thus  forbidden  to  the  Btat«,  and  exclude  those 
which  are  not,  no  more  useful  construction 
could  be  furnished  by  this  or  any  other  court 
to  any  part  of  the  fundamental  law.  But, 
apart  from  the  imminent  risk  of  a  failure  te 
give  any  dellnition  which  would  be  at  once 
perspicuous,  comprehensive,  and  satisfactory, 
there  is  wisdom,  we  think,  in  the  ascertaining 
of  the  intent  and  application  of  such  an  im- 
portant phrase  in  the  Federal  Constitution 
by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  de- 
cision shall  require,  with  the  reasoning  on 
which  such  decisions  may  be  founded."  Mr. 
Webster's  dejtnition  in  the  Dartmouth  Col- 
lege Case  [i  Wheat  618,  4  L.  ed.  629],  ban 
been  more  generally  followed  than  any  other. 
Among  other  things,  he  said:  "It  was  a 
law  which  hears  before  it  condemns;  which 
proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial.  The  meaning  is  that  e\ery 
citizen  shall  hold  his  life,  liberty,  property, 
and  immunities  under  the  protection  of  the 
general  rules  which  govern  society.  Every- 
thing which  may  pass  under  the  form  of  an 
enactment  is  not.  therefore,  to  be  considered 
the  law  of  the  land."  As  a  general  rule,  con- 
fiscation of  property  without  a  judicial  hear- 
ing after  due  notice  is  not  due  process  of  law. 
There  are,  of  course,  exceptions, — as,  for  in- 
stance, where  it  becomes  necessary  to  de- 
stroy private  property  to  prevent  the  spread 
ot  fire  or  pe.itilence  in  a  city,  or  the  advance 
of  an  army, — but  these  exceptions  are  due  to 
overruling  necessity.  In  Oatch  v.  Oes 
Moines.  83  lowo,  718,  18  N.  W.  310,  these 
questions  were  very  fully  considered,  and  it 
was  there  held  that  the  legislature  could  no 
more  impose  an  assessment  for  which  prop- 
erty may  be  taken  and  sold  than  it  can  reader 
I  judgment  against  a  person  without  hear- 
ng ;  that  notice  of  proceedings  in  such  cases, 
and  an  opportunity  for  a  hearing  of  some  de- 
er iption  were  matters  of  constitutional 
ight,  and  that  a  special  assessment  for  the 
cost  of  improving  streets  could  not  lawfully 
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be  impueed  upon  abutting  propertf  without 
Dotice  to  the  owner,  uid  an  opportimitj  to  be 
beard  in  oppositiOD  thereto.  In  that  c&ae  cer- 
tain exceptions  were  noted  as  fallows:  "It 
is  trne  that  there  are  aome  apeciea  of  taxes 
to  CTfaich  the  rule  ia  not  applicable.  They 
embrace  a  poll  tax,  licenae  tax,  a  tt.x  upon 
occupations,  and  the  like,  where  the  tax  iB 


to  the  rule,  because  a  hearing  would  be  of  no 
possible  avail.  In  such  cases  the  Uw  fixes 
the  amount,  and  there  is  nothing  left 
quire  into  and  determine."  The  attorney 
general  frankly  concedes  that,  if  the  ta 
question  is  a  property  tax,  the  demurrer 
properly  sustained,  because  of  the  fact  that 
neither  the  statute  nor  the  rules  of  C( 
that  time  provided  for  notice.  But  he 
that  the  tax  is  upon  the  right  of  su~~ 
is  a  succession  tax ;  in  fact,  that  the 
the  ri^ht  to  impose  such  taxes  ns  a  condition 
upon  the  privilege  of  inheritance,  and  that  no 
notice  of  the  appraisement  is  required.  Such 
taxes  ss  are  imposed  by  the  act  under  consid- 
eration have  been  almost  universally  denomi- 
nated succeBsion  taxes,  and  they  have  been 
upheld  on  the  theory  that  the  richt  to  suc- 
reeJ  to  property  upon  the  death  of  the  owner 
i«  the  creation  of  law,  and  that  the  state, 
which  creates  thia  right,  may  regulate  it; 
that  is,  it  may  say  how  and  to  what  extent 
the  euccegsion  may  go,  may  impose  condi- 
tions and  burdens  thereon,  and  may,  to  a  cer- 
tain extent,  fix  the  situs  of  property  for  the 
furpose  of  taxation.  See  Clymer  v.  Com.  52 
a.  187;  Strode  v.  Com.  62  Pa.  181;  Re 
Swifl,  137  N.  Y.  77,  IS  L.  R.  A.  709,  32  N.  E. 
1096;  Mitlerv.  Com.  27  Gratt.  117;  Magoun 
V.  tltinoU  Tru»t  d  Bav.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594.  The 
history  of  such  taxes  is  a.  most  interesting 
study,  but  is  entirely  too  long  to  be  consid- 
ered in  this  opinion.  See,  as  hearing  on  the 
question.  State  v.  Alston,  94  Tenn.  674,  28  L. 
R.  A.  178,  30  S.  W.  750;  Dowell,  Hist.  Tax'n 
Eng.  148 ;  Review  of  Reviews,  Feb.,  1893. 
Wills,  and  therefore  testaments,  and  rights 
of  inheritance  and  succession,  are,  as  Black- 
ftone  says,  "all  of  them  creatures  of  the  civil 
or  municipal  law,  and  accordingly  are  in  all 
re«pe<^ta  regulated  hy  them."  This  is  funda- 
mental doctrine,  and  it  is  no  doubt  true  that 
there  is  notbii^  in  our  fundamental  law  to 
prevent  the  legislature  from  taking  away  or 
limiting  the  right  of  testamentarydisposition 
or  of  inheritance,  or  imposing  such  condition 
on  its  exercise  as  it  may  deem  best  for  the 
public  good.  See  Onited  States  v.  Perkins, 
1(13  U.  S.  625,  41  L.  ed.  297,  16  Sup.  Gt.  Rep. 
1073;  United  State*  v.  For,  94  U.  S.  315,  24 
,1^  ed-  192:  Mager  v.  Orima,  8  How.  490.  12 
-l.ed.  1168;  Eyre  v.  Jacob,  14  Gratt.  427,  73 
■Am.  Dec.  367. 

These  nell-settled  propositions  do  not,  as 
we  view  it,  settle  the  question  raised  by  the 
demurrer.  The  statute  says  that  "all  the 
propertv  within  the  jurisdiction  of  the  state 
which  shall  pass  by  will  or  by  the  statutes  of 
inheritance  of  this  or  any  other  state  .  .  . 
vhall  be  subject  to  a  tax  of  five  per  centum 
of  its  value  ...  for  the  use  of  the  state, 
60L.R.A. 


.  .  .  and  all  administrators,  executors," 
etc.,  shall  be  liable  for  all  such  ts.xeB  lo  be- 
paid  hy  them,  .  .  .  and  the  tax  afore- 
said shall  be  and  remain  a  lien  on  such  es- 
tate from  the  death  of  the  deeedent  until 
paid."  Section  3  of  the  act  provides  that  all 
real  estate  subject  to  the  tax  shall  be  ap- 
praised within  thirty  days  aftor  the  appoint- 
ment o(  the  executor,  and  the  tajc  calculated 
thereon  upon  tlie  appraised  value  shall  be 
paid  by  the  person  entitled  to  said  estate,  and 
in  default  thereof  the  court  shall  order  the 
same,  or  bo  much  thereof  as  may  be  necessary 
to  pay  the  tax,  to  be  sold.  It  will  thus  be  seen 
that  the  right  of  testamentary  disposition  or 
of  inheritance  as  it  had  theretofore  existed 
is  recognized  by  this  statute.  The  property 
passes  to  the  heir,  devisee,  or  legatee  just  a» 
it  did  prior  to  the  enactment  of  this  law;  but 
a  lien  is  imposed  upon  it  under  certain  con- 
ditions, in  virtue  of  the  right  of  the  state  to 
tax  successions,  and  the  amount  of  the  lien 
or  tax  is  to  be  determined  by  an  appraise- 
ment of  the  property.  If  the  statute  pro- 
vided that  thereafter  certain  persons  shoulcb 
not  be  permitted  to  take  by  will  under  the 
statute,  except  on  condition  that  they  pay  a 
tax  fixed  by  an  appraisement  of  the  property, 
there  would  be  more  reason  for  saying  that 
such  a  tax,  being  strictly  upon  the  right  of 
Euccession,  and  not  upon  property  in  which 
the  heir  or  legatee  had  an  interest,  might  be 
levied  and  collected  without  notice  to  the 
parties  in  interest.  But  such  is  not  the  case. 
The  property,  whether  disposed  of  hy  will  or 
descending  under  the  statutes  of  the  state, 
became  the  property  of  the  devisee,  legatee, 
or  heir  immediately  upon  thedeathof  thetes- 
tator  or  ancestor;  and  the  measure  of  lia- 
bility for  the  tax  is  fixed  by  an  appraisement 
of  the  property,  made  after  the  teetator'a 
death.  Sustaining  the  proposition  that  an 
heir  has  a  vested  interest  in  the  property  of 
his  ancestor  upon  the  death  of  such  ancestor, 
see  Weaver  v.  State  (filed  at  the  present 
term)  81  N.  W.  603,  and  3foore  v.  Gordon,  24 
Iowa,  15B.  The  col  lateral -inheritance  tax 
statute  imposes  a  burden  upon  this  intereEt 
which  is  li:ted  and  determined  by  an  appraise- 
ment of  the  property,  and  no  provision  for 
notice  to  the  heir  or  devisee,  or  for  opportun- 
ity to  be  heard,  is  made.  Call  this  tax  what 
you  will,  it  is  evident  that  it  deprives  or  may 
deprive  a  citizen  of  his  property  withont  no- 
tice and  opportunity  to  be  heard.  Doubtlcas 
it  is  not  a  property  tax  in  the  strict  sense  of 
that  term,  but  the  amount  is  not  fixed  and 
certain,  as  it  is  where  a  specific  license  or  oc- 
cupation tax  is  imposed.  In  such  cases,  as 
said  in  the  Gatch  Cote,  there  is  nothing  left 
to  inquire  into  and  determine.  Special  as- 
BCflsmcnts  for  improvements  are  not, 'strictly 
speaking,  taxes,  but  it  is  held  that  notice  of 
proceedings  in  such  cases,  and  opportunity 
for  a  hearing  of  some  description,  are  mat- 
ters of  constitutional  right.  As  said  by 
Judge  Cooley  in  hie  work  on  Taxation,  at 
pages  256,  256:  "It  is  not  to  be  presumed 
that  constitutional  provisions  carefully 
framed  for  the  protection  of  property  were 
intended  or  could  be  construed  to  sanctioit 
legislation  under  which  otScers  might  strictly 
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aBBew  one  for  any  amount  in  their  discre- 
tion without  giving  an  opportunity  to  con- 
test the  justice  of  toe  asseasment.  When  the 
assessment  ia  based  upon  value  or  benefit, 
whether  it  be  a.  tax  on  property  or  tuccession 
tax,  and  that  value  is  to  be  ascertained  by  ap- 
praisement, assessors,  or  other  tribunal 
which  involves  inquiry,  notice  and  an  oppor- 
tuoity  for  hearing  are  essential  to  the  valid- 
ity of  the  proceedings."  Hagar  v.  Reclama- 
tion DUt.  No.  108,  111  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Ken.  663,  28  L.  ed.  fie9;  Stu- 
art V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289. 
X  of  the  state  of  New  York 


'.  321,  as  Am.  Rep. 
502,  10  N.  E.  68fi',  tbe  Supreme  Court  of  that 
state  said;  "This  tax  is  imposed  according 
to  the  value  of  the  legacy  and  collateral  in- 
heritance liable  to  be  taxed,  and  hence  there 
must  be  some  method  of  ascertaining  that 
value ;  and  for  that  purpose  judicial  action  is 
requisite  at  some  stage  of  the  proceeding  be- 
fore the  liability  of  tbe  taxpayer  becomes 
finally  fixed.  Ue  must  have  some  kind  of  no- 
tice of  the  proceedings  against  him,  and  a 
hearing,  or  an  opportunity  to  be  beard,  in 
reference  to  the  value  of  hia  property  and 
the  amount  of  the  tax  which  is  thus  to  be  im- 
posed. Unless  he  has  these,  his  constitution- 
al richt  to  due  process  of  law  has  been  in- 
vaded,"— citing  cases  heretofore  referred  to. 
The  attorney  general  contends,  however, 
that  the  tax  is  simply  a  claim  against  the  es- 
tate, and  that  no  notice  of  the  filing  or  hear- 
ing of  such  claims  is  required  to  be  given  to 
the  heirs  or  legatees.  The  difficulty  with  this 
proposition  is  that  the  claim  is  not  against 
the  estate ;  surely  not  against  the  estate 
alone.  Indeed,  it  may  never  pans  through 
the  hands  of  an  administrator,  for,  as  a  rule, 
the  administrator  ha«  nothing  to  do  with  the 
real  estate.  A  large  part  of  the  Stewart  es- 
t«.te  was  real  estate  situated  in  Pottawatta- 
mie county.  The  tax  was  made  a  lien  on  this 
real  estate,  and  under  the  provisions  of  the 
act  in  question  the  devisee  was  authorized  to 
pay  the  tax  directly  to  the  state  treasurer, 
and  the  treasurer  was  authorized  to  collect 
the  same  by  suit.  Again,  it  is  said  that  by 
the  provisions  of  S  16  of  the  act  the  district 
court  has  jurisdiction  to  hear  and  determine 
all  questions  relating  to  said  tax  that  may 
arise  affecting  any  devise,  legacy,  or  inherit- 
ance, subject  to  appeal,  as  in  other  cases,  etc., 
and  that  this  affords  such  hearing  as  avoids 
the  constitutional  objection.  We  do  not 
think  this  is  true.  The  proceedings  referred 
to  in  this  section  are  such  as  may  arise  upon 
appearance  of  the  parties.  The  tax  is  fixed 
by  the  appraisement,  of  which  no  notice  is  re- 
quired: and  the  section  itself  does  not  con- 
template notice.  It  merely  gives  the  court 
jurisdiction  to  bear  certain  contests  that  may 
arise  relating  to  the  tax,  and  affecting  any 
devise,  legacy,  or  inheritance.  Without  this 
provision  it  is  no  douht  true  that  the  district 
court  would  have  Jurisdiction  to  determine 
any  question  relating  to  the  tax  that  was 
properly  brought  before  it,  and  the  statute 
simply  gives  that  court,  acting  as  a  court  of  | 
probate,  jurisdiction  of  the  matter.  It  in  no 
fiO  L.  R.  A. 


manner  cures  the  constitutional  objection. 
We  ara  abindingty  convinced  that  the  acts  oi 
the  26th  genersl  assembly  are,  for  the  reasoD 
stated,  contrary  to  the  provisions  of  both  tA« 
Federal  and  state  Constitutions. 

2.  The  27th  general  assembly  passed  an  act 
known  as  'chapter  37,  Amendatory  Act,'  pro- 
viding for  notice  to  all  parties  interested  of 
the  appraisement  of  the  property.  It  is  ar- 
gued by  the  attorney  general  that  this  cured 
the  defect  in  the  law,  and  that,  as  the  caae 
is  triable  de  novo  in  this    court,    we    have 

Sower  to  modify  the  decree  entered  by  the 
istrict  court,  and  hold  the  property  subject 
to  the  tax.  By  |  2  of  that  act  the  law  was 
made  retroactive,  and  it  is  claimed  that  the 
decree  should  be  reversed  in  view  of  this 
subsequent  legislation.  A  succession  tax 
may  be  imposed  on  property  not  yet  distrib- 
ut«l.  Carpenter  v.  Pennaylvania,  17  How. 
456,  16  L.  ed.  127 ;  Cooley,  Taxn.  2d  ed.  376. 
And,  if  the  original  act  was  cured  by  the 
amendatory  act,  we  see  no  reason  why  it 
should  not  he  made  to  apply  to  estates  undis- 
tributed at  the  time  the  amendatory  act  went 
into  effect.  The  original  act  imposed  a  tax 
upon  the  property  of  the  testator,  and  de- 
clared that  it  should  be  a  lien  on  the  estate 
from  the  death  of  tbe  decedent  until  paid. 
The  rate  per  cent  is  also  fixed,  and  appraise- 
ment WHS  necessary  simply  to  flx  the  value 
of  the  property  in  order  that  the  tax  might 
be  computed.  There  is  no  valid  objection  to 
the  levy  of  such  a  tax;  that  is  to  say,  it  is 
not  an  illegal  or  unauthorised  tax.  It  is  in- 
valid simply  because  the  legislature  did  not 
provide,  for  notice  of  the  proceedings  by 
which  the  amount  of  the  tax  was  to  be  as- 
certained. That  the  legislature  may  cure 
such  defects  is  fundamental.  See  loica  R, 
Land  Co.  v.  Soper,  39  Iowa,  112;  Iovm  Sav. 
d  L.  Atso.  V.  Heidt.  107  Iowa,  297,  43  L.  R. 
A.  689.  77  N.  W.  1060;  Buff  v.  Coofc,  44  Iowa, 
639;  ifiohmnn  v.  Uuacatine  Couaty  Bupert.' 
77  Iowa,  613.  4  L.  R.  A.  446,  42  N.  W.  422; 
Tuttlt  ¥.  Polk,  84  Iowa,  12,  60  N.  W.  .18 ; 
Clinton  v.  Waltiker,  98  Iowa,  666,  68  X.  \V. 
431.  Appellees'  counsel  say,  however,  li..it 
the  estate  vested  on  tbe  death  of  the  testator, 
and  that  any  charge  made  thereon  by  the  leg- 
islature after  his  death  is  unconstitutional 
and  void.  As  to  real  estate  this  is  true,  per- 
haps, although  it  is  best  that  we  do  not  de- 
cide the  point  on  the  arguments  before  us. 
As  to  the  personal  estate  the  rule  seems  to 
be  different,  however.  While  the  distributive 
share  is  a  vested  interest, — that  is,  vesta  in 
point  of  right  at  the  time  of  the  death  of  the 
intestate, — yet  the  persons  who  take  and  the 
amount  to  be  received  must  be  ascertained 
and  determined  by  the  probate  court.  So 
long  as  the  estate  remains  unsettled,  the  leg- 
islature may  cure  any  defects  in  the  law  cre- 
ating a  lien  thereon,  and  the  act  may  he  made 
retroactive.  The  cases  heretofore  cited  so 
firmly  settle  this  principle  that  we  need  do 
no  more  than  refer  to  them.  A  re-enactment 
of  the  whole  statute  was  unnecessary.  Thp 
amendatory  act  simply  removed  an  impedi- 
ment to  the  enforcement  of  the  tax,  and, 
when  that  impediment  was  removed,  the  or- 
isinal  act  waa  effectual,  and  capable  of  en- 
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Again,  it  is  said  that  a,  judgment  is  a  con- 
tract,  and  tfaat  the  obligation  thereof  ean 
no  more  be  disturbed  by  subsequent  legiBla- 
tion  than  the  obligations  of  a  mutual  agree- 
ment. A  judgment  is  not  of  it«elf  a  con- 
tract in  a  constitutional  sense.  If  it  be  bawd 
on  contract,  the  obli^tion  thereof  cannot  be 
impaired  by  subsequent  legislation,  but  if 
upoD  tort  or  other  cause  of  action  not  en- 
titled to  protection  as  a  contract,  then  the 
judgment  may  be  imposed  without  violating 
'the  constitutional  inhibition.  Sprott  v. 
Reid,  3  G.  Greene,  489;  Qarriaon  v.  iVew 
>'ort,  21  Wall,  106,  22  L.  ed.  812;  Freeland 
V.  Williams,  131  U.  S.  405,  33  L.  ed.  193.  0 
Sup.  Ct.  Rep.  763;  Louisiana  ex  rel,  FoUom 
V.  .Vcui  Orleans,  109  U.  S.  285.  27  L.  ed.  938, 
3  Sup.Ct,  Rep.  211. 

Moreover,  while  the  judgment  in  this  case 
uTDs  conclusive  and  binding  between  the  par- 
ties from  the  time  it  was  rendered,  if  not 
superseded  as  provided  by  law,  yet,  in  view 
of  tlie  ttppeal,  It  was  subject  to  modification 
or  reversal  so  long  as  this  court  bad  ii 
diction  of  the  ease.  Surely,  this  court  le 
estopped  by  any  constitutional  provi 
from  rendering  any  jud^nient  it  may  se 
on  appeal,  and  we  may,  in  so  doing,  especial- 
ly in  equity  cases,  consider  the  law  as  it  eX' 
iats  Bt  the  time  we  are  called  upon  to  act. 
This  is  elementary  law,  sustained  by  some  of 
the  authorities  a'lready  cited.  While  it  ic 
true  that  the  original  act  was  unconstitu' 
tionol  because  it  did  not  provide  for  notice, 
that  defect  has  now  been  cured,  and  we 
decide  the  case  on  appeal  in  tbe  light  of  the 
law  as  it  now  exists.  That  the  case  was 
heard  in  the  trial  court  on  demurrer,  and 
wiLS  presented  to  ue  on  assij^iment  of  error, 
does  not  qualify  this  rule.  The  facts  are  ad- 
mitted, and  it  is  simply  a  question  of  law  to 
be  determined  by  this  court  on  the  agreed  stAt*'- 
ment  of  the  facts.  The  loaa  Land  Company 
Cote  was  tried  on  demurrer,  and  yet  tbe  deci- 
sion was  rendered  under  the  law  as  it  existed 
at  the  time  the  case  was  heard  in  this  court. 
No  new  fact  is  introduced.  We  are  con- 
strained to  bold  that,  in  view  of  the  subse- 
■<]uent  legislation,  the  judgment  of  the  trial 
court  should  be  reveroed.  and  the  cause  re- 
manded for  further  proceedings  in  harmony 
with  this  opinion.  But  it  should  not  be  un- 
derstood from  this  holding  that  any  of  the 
property  Js  subject  to  the  tax.  That  question 
must  be  determined  from  the  facts  as  shown 
upon  a  trial  on  the  merits.  It  may  be  that 
no  tax  can  be  collected  from  the  real  estate. 
On  that  point  we  express  no  opinion.  And 
it  may  further  appear  that  the  personal  es- 
tate was  distributed,  in  whole  or  in  part,  at 
the  time  the  amendatory  act  was  passed,  and 
that  no  tax  should  be  imposed  on  the  per- 
sonal property.  That  question  is  left  open 
for  further  consideration.  The  parties  will 
e  half  the  costs  of  this  appeal. 


,  Ch.  J.,  not  sitting. 
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J.  E.  STOUT,  Sheriff,  et«.,  Appt. 

I Iowa ) 

A  »latitle  nulclBB  II  a  crlaie  for  a  Hftaa 
to  niKrrr  a  wonau  Tor  the  purpose  dI  es. 
csping  B  prasecutloD  for  seducCloD,  and  after. 
wards  to  desert  her  wUhoiit  just  cause.  Is 
not  Id  vlolBIloD  of  Const,  an.  I,  |  S,  recjulr- 

uDirorm  aiieratlon.  at  It  Eimpl;  Imposes  a 
liability  tor  the  doing  at  speclflc  acts,  aiid 
everj  aiaa  so  doing  comes  wlibin  Us  opera. 

(April  8.  isea.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Polk  County  dis- 
charging plaintiff  from  the  custody  of  de- 
fendant to  which  he  bad  l>een  committed 
while  under  indictment  for  violation  of  a 
statute  prohibiting  desertion  of  their  wives 
by  persons  who  marry  under  compulsion. 
lie  versed. 

Statement  by  Granser.  J.: 

Tlio  plaintilf  was  arrested  on  pretiminary 
inforniation,  and  at  tite  examination  he  was 
held  for  appearance  to  answer  the  action  of 
the  grand  jury  on  a  charge  of  violating  the 
provisions  of  section  4764  of  the  Code.  A 
warrant  of  commitment  issued  to  the  defend- 
ant sheritT,  commanding  him  to  detain  the 
plaintiir  in  the  jail  of  the  county  until  le- 
gally discharged  by  due  course  of  law.  The 
plaintitT  piesented  his  petition  to  Uie  dis- 
trict court,  reciting  facts  and  charging  the 
restraint  as  illegal,  and,  in  accord  with  the 
prayer,  a  writ  of  habeas  corpus  issued;  and 
the  defendant  made  return  thereto,  showing 
the  facts  under  wliich  plaintiff  was  held  in 
custody,  and  presented  a  demurrer  to  tbe 
petition,  which  the  court  overruled,  sustain- 
ing the  writ  and  discharging  the  plainliff. 
The  defendant  appealed. 

Messrs.  Milton  Bemler.  Attorney  Gen- 
eral, and  James  Nnseut,  for  appellant: 

A  law  is  not  objectionable  where  it  applies 
with  equal  force  to  all  the  persona  who  may 
fall  within  its  operation. 

foico  R.  Land  Co.  r.  8oper,  39  Iowa,  112; 
McAiivich  V.  Uitai»»ippi  A  U.  A.  Co.  20 
Iowa,  3?I8 ;   Cooley,  Const.  Lim.  pp.  480  et 

Mesara.  Bowen  &  BTa«k«tt,  for  appel- 

The  designation  of  persons  who  shall  be 
affected  by  a  statute  must  be  a  reasonable 
and  natural  classiRcatina 

Cooley,  Const.  Lim.  pp.  481  «t  »eq.;  Suth- 
erland, Stat  Constr.  f  127,  p.  162. 

Ts  it  reasonable  and  natural  that  the  law- 
making branch  of  the  government  should  se- 
lect from  deserting  husbands  those  who  mar- 
ried partly  or  wholly  from  the  motive  of  es- 


NoTH. — At  to  marriage  to  escape  prosecution 
tor  seduction,  see  State  v.  Otis  (Ind.)  21  L. 
R.  A.  TS3 :  and  Henneger  v,  Lomaa  (IBS  )  13 
L.   R.   A.  B48. 
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oipiDg  >  proaecution,  and  denounce  them  U 
crimmkU,  while  others  in  preciBdv  "the  like 
■ituftUon"  (unleu  the  inoUTe  ox  the  mar- 
ria^  makes  it  different)  are  given  immu- 
nitjl 

The  "good  eaiue"  which  would  justiff  de- 
•ertiOQ  under  this  statute,  as  under  our  di- 
vorce law,  must  meet  the  test  that  the  act 
or  acta  relied  on  amount  to  a  ground  for  di- 

Taylor  v.  Tat/lor,  80  Iowa,  29,  46  N.  W. 
307;  Pieroe  v.  Pi^ce,  33  Iowa,  240;  Del- 
riok'i  Appeal,  117  Pa.  452,  II  Atl.  882;  Lone 
T.  Lane,  67  Iowa,  78,  24  N.  W.  801. 

Tb&t  the  classification  of  persons  to  be 
subjected  to  given  laws  must  be  natural  and 
reasonable,  aee — 

Schmale  v.  Wooiet,,  SO  N.  J.  Eq.  640,  39 
Atl.  639;  State  v.  Pott,  55  N.  J.  L.  264,  28 
Atl.  683;  State  ea  rel.  Randolph  v.  Wood, 
*9  N.  J.  L.  66,  7  Atl.  286;  Ea  parte 
JentMch,  112  Cal.  46S,  32  L.  R.  A.  664,  44 
Pac.  B03;  Taooma  v.  KreoK,  16  Wash.  2B6, 
34  L.  R.  A.  68,  46  Pac.  255;  Earding  v.  Peo- 
ple. 180  111.  469,  32  L.  H.  A.  446,  43  N.  E. 
624;  Braceville  Coal  Co.  v.  People,  147  III. 
66,  22  L.  R.  A.  340,  36  N.  E.  62;  Frorer  t. 
People  -use  of  School  Fund,  141  III.  171,  16 
L.  R.  A.  492,  31  N.  E.  396;  Sutton  v.  State, 
86  Tenn.  890,  33  L.  R.  A.  589,  36  B.  W.  607 ; 
Strotion  Claimante  v.  Uorria  Claimants,  89 
Tenn.  407,  sub  nom.  Dibrell  v.  Lanier,  12  L. 
I.  A.    70,  15  B.  W.  B7. 

Mt.  Id.  Klnkead  alio  for  appellee. 

Oraacer,  J.,  delivered  the  opiaion  of  the 

The  only  question  presented  by  the  ap- 
peal is  Lbe  const ittitiontUity  of  our  law  mak- 
ing it  a  crime  for  a  man  to  marry  a  woman 
for  the  purpose  of  escaping  a  proaecutioti  for 
seduction,  and  afterwards  deserUng  her 
without  just  cause.  Section  4762  of  the 
Code  deHnes  the  crime  of  seduction,  and  pre- 
scribes the  penalty  for  it.  The  next  two 
sections  are  as  foUowsi 

"Sec.  4783.  If  before  judgment  upon  an 
indictment,  the  defendant  marry  the  woman 
thus  seduced,  it  ii  a  bar  to  any  further  pros- 
ecution tor  the  offense. 

"Sec.  4784.  Every  man  who  shall  marry 
any  woman  for  the  purpose  of  escaping  pros- 
ecution for  seduction,  and  shall  afterwards 
desert  her  without  good  cause,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  accordingly." 

The  district  court  held  1  4764  vulnerable 
to  article  1,  f  6,  of  the  Constitution,  which 
provides  that  "all  laws  of  a  general  nature 
shall  have  a  uniform  operation."  This  law 
is,  no  doubt,  of  a  general  nature.  The  ques- 
tion then  is,  Does  it  fail  to  be  of  uniform 
operation,  within  the  constitutional  mean- 
ingT  This  court  has  said,  speaking  of  this 
same  constitutional  provision,  that  "if  the 
law  operates  upon  every  person  within  the 
relations  or  circumstances  provided  for,  it 
is  BufEoient  as  to  uniformity."  It  is  said 
they  are  to  be  "uniform  in  their  operation 
npon  all  persons  in  the  like  situation."  Ue- 
AunicK  V.  Mi*ai»»ipp%  &  Jf.  R.  Vo.  20  Iowa, 
00  L.  R.  A. 


338 ;  Baakel  v.  Bwlmatott,  30  Iowa,  232 ;. 
fotMi  R.  Land  Co.  v.  Boper,  30  Iowa,  112. 
This  rule  Is  not  questioned,  but  the  thoughl 
seems  to  be  that  the  act  in  question  em- 
braces, not  husbands  generally,  but  a  par- 
ticular class  of  husbands,  and  that,  hence,, 
there  is  no  uniformity  in  its  operation.  We 
do  not  find  that  a  law  like  ours  has  beeu- 
enacted  in  any  of  the  other  states,  but  many- 
of  them  have  a  law,  that  we  do  not  have, 
which  makes  husbands  criminally  liable  for 
abandoning,  for  deserting,  and  for  neglect- 
ing to  provide  for  their  wives  when  able  so- 
to  do.  Laws  of  such  sharact«r  are  to  be 
found  in  Connecticut,  Missouri,  Colorado^ 
Pennsylvania,  New  York,  Massacbusetta,. 
Alabama,  New  Jersey,  and  Wisconsin.  It 
is  true,  those  taws  are  general  as  to  all  hus- 
bands. We  have  the  law  provided  in  |  4763^ 
that,  if  a  man  criminally  charged  with  se- 
duction shall  marry  the  woman  Eeduced,  hi» 
act  of  marriage  shall  bar  a  further  prosecu- 
tion; and  in  the  same  connection,  and  on  th«- 
same  subject,  the  further  provision  that  if 
he  shall  desert  the  woman  so  married,  with- 
out good  cause,  he  shall  be  punished  crim- 
inally. That  law  is  applicable  to  all  men 
who  marry  to  avoid  prosecution.  The  law- 
has,  in  effect,  classified  men  who  marry  un- 
der such  conditions.  The  state  has  waived' 
its  charge  of  criminality,  because  of  an  un- 
dertaking to  discharge  the  obligations  of  ik 
husband;  and  the  waiver  is  conclusive,  re- 
gardless of  the  fact  of  guilt.  The  law  im- 
poses upon  the  state  and  upon  the  man  th(^ 
obligations  of  good  faith;  and  nothing  neeft 
be  clearer  than  that  such  a  breach  of  the' 
marital  vows  by  desertion  would  go  beyonti 
the  ordinary  breach  of  such  vows,  for  it  robs 
the  law,  under  which  the  prosecution  wa» 
waived,  of  the  very  inducement  for  its  enact- 
ment. The  law,  as  a  whole,  simply  says  to. 
the  man  who  thus  marries,  "You  shall  not 
assume  the  obligations  of  a  husband,  to 
avoid  prosecution  for  a  crime,  and,  after  tak- 
ing the  benefite  to  yourself,  disregard  your 
sssumed  obligation  with  impunity."  If  an 
ordinary  desertion,  without  cause,  could  be 
made  criminal,  which  no  one  seems  to  deny,. 
why  may  not  the  ssme  act  with  the  added 
fact  of  having  married  to  avoid  proseoutionT 
It  is  a  mistake  to  say  that  the  law  has  refer- 
ence, in  its  operation,  to  one  man  more  tbai> 
to  another.  It  Axes  the  facts  that  will  con- 
stitute the  crime,  and  any  man  who  does  the- 
prohibited  acts  is  guilty  of  the  crime.  One 
fact  to  appear  is  that  there  is  a  charge  of 
seduction;  another,  that  the  person  charged 
married  to  escape  prosecution;  and  another. 
that  he  afterwards  deserted  the  woman  thn» 
married,  without  good  cause.  Tbe  crlmB- 
consists  of  the  desertion,  but  other  condi- 
tions are  essential  to  make  the  law  applica- 
ble, and  all  who  come  within  the  condition* 
are  amenable  to  the  law.  It  is  said  that 
there  is  no  connection  between  the  felony 
(the  seduction)  and  the  misdemeanor.  Why- 
need  there  be,  to  make  the  desertion  a  crime* 
The  felony  is  excused.  The  charge  of  crimcr 
is  excused,  and  the  misdemeanor  consists  in 
assuming  an  oMIgation  to  hare  it  excused. 
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tnd  thni  betrajring  the  obligation.  It  i* 
klso  tbougbt  that  tiiere  iB  no  infriiigemeat 
of  tlie  public  intereat,  in  luch  a  cose  of  de- 
tertton,  not  found  in  anjt  other  d««ertioQ  bf 
1  busbtiad.  If  that  b«  true,  what  does  it 
lipifjt  It  might  go  to  the  propriety  or 
faViej  of  such  a  diBcriminatioD,  but  not  to 
the  caliditf  of  the  latr,  from  a  constitutional 
point  of  view;  for  the  law  might  include  alt 
desertions  hj  a  husband.  If  BO,  it  could 
turel;  make  crimiiial  those  differing  from 
otheri  in  matters  of  fact.  In  the  state  of 
WiBbington  an  ordinance  prohibited  barbers 
from  pursuing  tbe  calling  on  Sunday,  and 
the  set  nas  held  invalid  as  special  legisla- 
lioD,  it  not  applying  to  other  laborers.  It 
it  ^d  that  one  class  is  singled  out,  and  de- 
nied rights  not  denied  to  otber  olasses.  Sec 
r«niiRa  T.  Krech,  Ifi  Wash.  396,  34  L.  R.  A. 
6S,  46  Pac  255.  The  some  holding  was  had 
in  Ex  parte  Jentxaah,  112  Csl.  408,  32  h.  R. 
i.  604,  44  Psc.  803.  Tbe  holdings  are  that 
one  class  of  persons  cannot  alone  be  denied 
eights  which  it  is  entitled  to  enjoy  in  com- 
mon with  other  classes.  Such  a  rule  baa  no 
tpplication  to  this  case.  Tbis  law  involves 
no  denial  of  rights.  It  simply  imposes  a  lia- 
bility for  tlie  doing  of  specil!c  acts,  and  every 
nun  so  doin^  comes  within  its  operation. 
Other  authorities  cited  by  appellee  are  alike 
rithout  application- 

The  demurrer  to  the  petition  should  bare 
leen  sustained. 

Keserted. 


Jane  JOHNSON,  Appt., 


(lt>S  towa,  708.) 

Tke  eonTCFaton  of  a,  lite  poller  Into  a 

Bitarorfeltnble  pald-ap  poller    tor    m 

■icd  trmi  on  a  OeFault  In  tbe  payment  of 
a  premium,  b;  virtue  of  the  provislani  of  s 
new  policy  modifying  the  orlginsl  pontrsct  at 
tbe  request  of  the  Insured,  who  falls  to  de- 
nund.  after  the  default,  a  relailatement  of 
tbe  policy  or  a  paid-up  policy  for  a  smaller 
nm,  as  be  had  an  option  to  do,  malies  It 
nDneeessnry,  In  case  of  his  deatb  sfter  the 
aplradon  o(  the  stipniated  term,  (or  the 
Iflsutvr  to  Kive  tbe  notice  required  by  N.  Y. 
Uwi  ISTT.  chap.  321.  i  1,  as  a  basis  for  de- 
ciarlng  a  fortelture  or  lapae  of  the  policy  for 
nonpayment  of  premlom.  since  there  la  nel- 
(ber  a  forfeiture  nor  a  lapse  where  the  term 
Mplree  for  which  the  risk  is  taken,  although 
nbatanllally  the  same  extension  o(  the  ar!g- 
InsI  poHey  would  have  been  given  blm  wlth- 
eat  tbe  new  contract  by  tbe  New  York  net 
reserve  atatnts  (N.  Y.  Lsws  1892.  chap.  e»D. 
I  SS|,  the  operation  of  which  would  not  have 


with  the  notice  required  far  tor- 


(Apill   8,    18S9.) 


County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  life  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ur.  Jobn  P.  Breen  for  appellant. 

Mr.  JsuDOB  H.  MclBtosh,  for  appellee: 

When  Johnson  died,  he  had  no  policy  with 
the  defendant. 

Johnson's  policy  was  a  nonforfeitable  pol- 
icy. On  failure  to  pay  the  premium  it  '!'A 
not  thereby  become  either  void  or  voidable, 
forfeited  or  forfeitable,  but  stood  as  insur- 
ance for  a  specific  term,  which  expired  befora 
Johnson  died. 

The  clause  of  this  accumulation  policy,  by 


,000  will  be  extended  to  May  11,  1890," 
is  certainly  very  clear  and  unambiguous. 
Whatever  tbe  rule  may  be  as  to  the  construc- 
tion of  doubtful  t«rros  in  the  policy,  the  con- 
tract, where  its  meaning  is  clear  and  unam- 
biguous, is  to  be  construed  by  the  same  rules 
of  construction  as    apply    to    other    instru- 

Umveraal  L.  Ins.  Co.  v.  Devore,  88  Va.  778, 
14  S.  E.  532;  Imperial  F.  Ins.  Co.  v.  Coos 
County,  151  U.  S.  452,  38  L.  ed.  231,  14  Sup'. 
Ot.  Rep.  37Bj  Leans  v.  United  States,  92  U. 
S.  613,  23  L.  ed.  613;  Dioight  t.  Qermania 
L.  Im.  Co.  J03  N.  Y.  341,  57  Am.  Eep.  729,  9 
N.  E.  854;  Brady  v.  Oaasidy,  104  N.  Y.  147, 
10  N.  E.  131  (  Powers  v.  «or(A  Eastern  Mut. 
Life  Asao.  50  Vt.  630. 

When  this  notice  law  was  originally 
passed  in  1S76  it  bad  always,  down  to  that 
time,  been  the  practice  of  the  New  York 
courts  strictly  to  enforce  the  condition  in  in- 
surance policies  that  they  should  become 
forfeited  and  void  if  the  premiums  were  not 
paid  when  due. 

lioekner  v.  Knickerbocker  L.  In».  Co.  03 
N.  Y.  160;  Atty,  Qen.  v.  Continental  L.  Ins. 
Co.  93  N.  Y.  70. 

At  the  time  this  notice  law  was  first 
passed,  all  life  insurance  policies  usually 
stipulated,  first,  for  the  payment  of  prem- 
iums, second,  for  their  prompt  payment  on 
a  day  certain,  and,  third,  for  the  forf^tnro 
of  the  policy  in  default  of  punctual  payment. 

When  Johnson's  policy  was  converted  into 
an  accumulation  policy,  the  two  flrst  stipu- 
lations above  referred  to  were  retained,  but 
the  third  of  said  stipulations  was  annulled, 
and  for  it  was  substituted  a  provision  that 
in  ease  be  failed  to  pay  the  premium  when 
due  his  policy  should  be  extended,  and  con- 
tinue in  force  for  a  specific  period  of  time. 


Note. — As  to  neoesalti'  of  ootlce  before  for- 
feiting iDcnranee  policy,  see  Baxter  v,  Brook- 
lyn L.  !na  Co.  (N.  Y.)  7  L.  R.  A.  203:  Bury 
V.  Rtandard  Life  &  Acd.  Ins.  Co.  (Tenn.)  10  I.. 
R.  A.  534:  Helnleln  v.  Imperial  L.  Ina  Co. 
(Mi.'h.)  25  L.  a.  A.  62T:  Bncbannsn  v.  8u- 
pr.-[ae  Conclave  I.  O.  ot  U.  (Pa.)  84  L.  B.  A. 
*V:  ■  Rosenplanter  v.  Provident  8s*  Life 
»  L.  R.  A. 


Assnr.  aoc.  (C.  C.  A,  Bib  C.)  48  L.  R.  A,  473: 
Mutual  L.  Ina.  Co.  v.  IIIll  (C.  C.  A.  Dtb  C.)  iO 
L.  R.  A.  127;  and  Mutual  L.  Ins.  Co.  v.  Dlng- 
ley   (C.  C.  A.  9tb  C.)   49  L.  It.  A.  132. 

The  decision  In  Mutual  L.  Ins.  Co.  v.  Hill 
was  terersed  by  the  Supreme  Court  of  tbo 
United  Slates  on  writ  of  certiorari  In  ITS  U. 
B.  34T,  44  L.  ed.  109T. 


gle 


100 


Iowa  Supbimc  Oodrt. 


Hence,  it  cannot  be  that  the  notice  law  ol 
New  York  was  inUadcd  to  apply  to  a  policy 
like  this. 

In  tiiiB  policy  the  waiver  of  notice  con- 
tained in  the  policy  was  effectual  for  that 
purpose. 

A  party  of  full  age,  and  acting  ant  juris, 
can  waive  a  statutory,  or  even  a  conatitu- 
tional,  proviBioD  in  his  favor  affecting  dim- 
ply hia  property  or  alienable  rights,  and  not 
involving  considerations  of  public  policy. 

Fhsfe  V.  A'imcr,  43  N.  Y.  lOZ;  Tombi  t. 
Bochcgtur  &  H.  R.  Co.  18  Barb  k"?  ;  ,-=op(e 
V-  Quigg,  58  N.  Y.  83 ;  Ke  ieio  York,  L.  <t  W. 
R.  Co.  98  N.  Y.  447 :  Farmers'  <t  D.  Ina.  Co. 
V.  Curry,  13  Bush,  312,  2(1  Am.  Bep.  1S4. 

A  contract  is  not  Toid,  as  against  public 
policy,  unless  it  is  injurious  to  the  interests 
of  the  public,  or  contravenes  some  established 
intcrost  of  society.  Public  policy  has  been 
aptly  described  as  "an  unruly  horse, .and 
when  once  you  get  astride,  you  never  know 
where  it  will  carry  you." 

Griawold  V.  lUinou  C.  R.  Co.  90  Iowa,  265, 
24  L.  R.  A.  047,  57  N.  W.  843. 

The  distinction,  in  respect  to  the  question 
of  waiver,  between  forfeitable  policies  in  the 
usual  form,  and  nonforfeitable  policies  in 
which,  in  case  of  nonpayment  of  premium, 
the  insured  was  given  a  fair  equivalent  for 
his  money  paid,  was  recogniied  in  Caffery  v. 
John  Hancock  Mat.  L.  Ina.  Co.  27  Fed.  Kep. 
2S, 

Dcsmairca  v.  Mutual  Ben.  h.  Ina.  Co.  19 
Alb.  L.  J.  220,  Fed.  Cas.  No,  3,821 ;  Farmer^ 
A  D.  Ing.  Co.  V.  Curry,  13  Bush,  312,  26  Am. 
Rep.  104. 

Watermao,  J.,  delivered  the  opinion  of 
the  court: 

There  is  but  little  controversy  between  the 

tisrties  as  to  the  facts;  none  as  to  the  fol- 
owing  matters:  On  December  27,  1890,  the 
defendnnt  company  issued  to  one  Frank  C. 
Johnson  its  policy  of  insurance  on  his  life 
for  the  sum  of  J25.000.  This  policy  was  as- 
signed to  plaintilT  in  the  year  1895,  and  on 
September  26,  1806,  .Tohnson  iJied.  The  an- 
nual premium  provided  for  in  the  contract 
was  $1,000,  and  it  was  payable  in  advance 
on  the  1 1th  day  of  November  in  each  year. 
The  policy  contains  the  usual  provisions  for 
forfeiture  in  cose  the  premiums  are  not  paid 
when  due.  Johnson  paid  the  premium  due 
on  November  11,  1892,  and  thereafter  made 
no  payments.  After  Johnson's  death,  and 
on  the  20Lh  day  of  February,  1897,  plaintiff 
tendered  to  defendant    the    amount   of    the 

Sast-due  premiums,  with  interest  to  that 
ate,  which  it  declined  to  accept.  Thereaft- 
er this  action  was  brought.  The  defendant 
company  was  duly  incorporated  under  the 
laws  of  the  state  of  New  Y'ork,  and  the  pol- 
icy wss  issued  in  that  state,  and  by  the  terms 
of  the  application  the  contract  was  to  be 
construed  by  the  laws  thereof.  It  was  there- 
fore a  New  York  contract.  Way  man  v. 
Southard,  10  Wheat.  48,  8  L.  ed.  264;  Cen- 
tral Nat.  Bank  v.  ffume.  128  U.  S.  195,  32 
L.  ed.  370,  9  Sup.  Ct.  Rep.  41. 

2.  Plaintiff  claims  that  the  policy  in  suit 
WAS  not  forfeited  by  the  failure  of  the  as- 
(10  L.  R.  A. 


after  November  11,  1802,  and  before  John- 
son's death,  for  the  reaaon  that  at  and  prior 
to  the  time  of  the  issuance  of  such  policy 
there  was  in  force  in  the  state  of  New  York 
a  statute  (Laws  IS77,  chap.  321,  {  1),  which 
provided:  "No  life  insurance  company  do- 
ing business  in  the  state  of  New  York  shall 
have  power  to  declare  forfeited  or  lapsed  any 
policy  hereafter  issued  or  renewed  by  reason 
of  nonpayment  of  any  annual  premium  or 
interest  or  any  portion  thereof  except  as 
hereafter  provided."  We  shall  not  set  out 
the  law  in  terms.  It  is  enough  to  say  that 
after  default,  in  order  to  declare  a  forfeiture, 
it  requires  the  company  to  mail  a  written  or  . 
printed  notice  to  the  assured,  at  his  last- 
known  poBtoOice,  stating  the  amount  due, 
and  the  place  where,  and  the  person  to  whom, 
it  is  payable,  and,  furtlier,  that,  if  the 
amount  due  is  nut  paid  within  thirty  days 
after  mailing  the  notice,  "the  policy  and  all 
payments  theieon  will  become  forfeited  and 
void.  In  case  the  payments  demanded  by 
such  notice  shall  be  made  within  thirty  days 
limited  therefor,  the  same  shall  be  taken  to 
be  in  full  compliance  with  the  requirements 
of  the  policy,  in  respect  to  the  payment  of 
said  premium  or  interest,  anything  therein 
contained  to  the  contrary  notwithstanding. 
But  no  such  policy  shall  in  any  case  be  for- 
feited or  lap^  until  the  expiration  of 
thirty  days  after  the  mailing  of  such  notice: 
Provided,  however,  that  a  nottee  stating 
when  the  premium  will  fall  due,  and,  if  not 
paid,  the  policy  and  all  payments  thereon 
will  become  forfeited  and  void,  serveil  in  the 
manner  herein  provided,  at  least  thirty  and 
not  more  than  sixty  days  prior  to  the  dny 
when  the  premium  is  payable,  shall  have  the 
same  eflect  as  the  service  of  the  notice  here- 
inbefore provided  for."  In  Boater  v.  Bronl;- 
Jvn  L.  Ini.  Co.  119  N.  Y.  454,  7  L.  R.  A.  2113. 
23  N.  E.  1040,  the  court,  in  speaking  of  this 
statute,  and  its  effect  upon  the  policy  of  life 
insurance  issued  under  it,  said:  "This  slot- 
ute  was  a  part  of  the  contract  in  question, 
and  governed  the  rights  and  liabilities  of  the 
parties  in  precisely  the  same  way  and  to  the 
same  extent  as  if  all  its  terms  and  conditions 
had  been  actually  incorporated  into  the  pol- 
icy." In  that  ease  the  defendant  was  claim- 
ing ft  forfeiture  of  the  policy  for  nonpay- 
ment of  the  premium  when  due.  It  was  not 
shown  that  the  notice  required  by  law  had 
been  given.  The  court  continues  as  follows: 
"There  was  no  proof  given  at  the  trial  by 
either  party  to  show  whether  this  notice  [the 
one  required  by  statute]  was  served  or  not. 
It  is  obvious  that  this  statute,  when  im- 
ported into  the  contract,  modified  its  condi- 
tions in  very  material  respects.  The  dui-n- 
tton  and  validity  of  the  policy  is  not  then 
dependent  upon  payment  of  the  prcmiiiin 
on  the  day  named  therein,  but  upon  the  pay- 
ment within  thirty  days  after  the  notice  hull 
been  given.  .  .  .  Tlie  statute  prescrilies 
this  notice  as  a  necessary  condition  ol  for- 
feiture, and,  unless  it  was  served,  the  in- 
sured was  not  in  default,  because  payment 
within  thirty  days  after  notice  is  to  be  tak- 
en as  a  full  compliance  with  the  conditions 
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a>  [o  payment  of  pranium.  .  .  .  Before 
the  defeodant  coiud  raise  any  question  in 
itstrd  to  tbe  non  payment  of  Uie  August 
premium,  it  was  necessary  for  it  to  show 
Ihit  it  had  complied  witb  the  statute  by 
serving  the  notice,  as  this  step  was  eBsentisl 
in  order  to  put  tbe  insured  in  default,  or 
Id  raise  any  point  based  on  his  omission  to 
pay  the  last  quarterly  premium."  See  also 
De  Frece  v.  National  L.  ins.  Co.  138  N.  Y, 
151,  3Z  N.  E.  556;  PheUm  V.  tlorthwettern 
Hut.  L.  Ins.  Co.  113  N.  Y.  147,  20  N.  E.  827. 
In  Griffith  V.  A'rai  York  L.  Ins.  Co.  101  Cal. 
i;^:,  31i  Phc.  113,  the  same  statute  is  consid- 
ittd,  and  the  interpretation  given  it  by  tbe 
courts  of  New  York  is  adopted.  We  do  not 
undrrstand  that  the  general  principles  an- 
nounced in  these  cases  are  disputed  by  ap- 
pellee. Its  contention  is  that  tbey  have  no 
application  to  tbe  eontraet  here  involved,  be- 
aiise  the  policy  sued  upon  was,  at  the  re- 
quMt  of  the  assured,  converted  into  a  paid- 
up  policy  for  a  fixed  terra,  which  term  ex- 
pired bsfore  the  assured  died.  Several  fur- 
tier  defenses  are  urged,  but  the  conclusion 
le  resell  on  tbe  one  just  stated  renders  it  un- 
necessary that  we  consider  the  others. 

In  order  to  present  intelligibly  the  points 
made  by  the  parties,  and  particularly  by  ap- 
pellant, it  may  be  well  to  say  something  fur- 
llier  as  to  the  sUtutes  of  New  York  on  the 
lubject  of  life  insurance,  and  with  relation 
to  »onie  other  terms  of  the  policy  in  suit. 
TKere  was  in  force  in  that  state,  when  this 
contract  was  made,  a  statute  which  we  ahall 
•tjle  the  '■nol^reserve  law,"  giving  to  holders 
of  life  insurance  policies,  which  had  been  ' 
Torce  three  full  years,  the  benefit  of  the  i 
reserve  on  tbeir  lapsed  or  forfeited  policicn, 
by  extending  the  life  of  the  policy  beyond 
llie  time  of  the  default,  in  this  way:  The 
rtterve  on  such  policies,  "computed  acoord- 
rng  to  the  American  Experience  Table  of 
Mortality,  at  the  rate  of  iy^  per  cent  per 
amum,  shall  on  demand  made,  with  surren- 
"*r  of  tbe  policy  within  six  months  after 
tnch  lapse  or  forfeiture,  be  taken  as  a  sin- 
eje  premium  of  life  insurance  at  the  pub- 
lished rates  of  tbe  corporation  at  the  time 
the  policy  was  issued,  and  shall  be  applied, 
M  Shall  have  been  agreed  in  the  application 
or  policy,  either  to  continue  the  insurance  of 
the  policy  in  force  at  the  full  amount  so 
long  as  such  single  premium  will  purchase 
lemporary  insurance  for  the  amount,  at  the 
»p  of  the  insured  at  the  time  of  the  lapse 
w  forfeiture,  or  to  purchase  upon  the  game 
'"*  at  the  same  age  paid-up  insurance. 
1  ■  ■  "  Laws  1879,  chap.  347,  f  1 ;  Laws 
18M,  chap.  690,  f  88.  By  the  terms  of  the 
"•tnte  these  provisions  could  be  waived  by 
a  proper  indorsement  on  the  policy.  Such 
an  Indorsement  was  made  on  the  policy  in 
"lit,  in  these  words:  "Notice.  In  consid- 
eration of  the  stipulations  in  case  of  lapse 
"pecitied  in  tbe  policy,  the  provisions  of 
fbapter  347  of  the  I.aws  of  187B  of  the  SUte 
of  New  York  have  been  waived  in  the  appli- 
ealion  for  this  policy."  According  to  the 
lermi  of  the  original  policy  in  suit,  in  ease 
«  Up«e  or  forfeiture  thereof  after  the  pay- 
'"I'nt  of  three  full  premiums,  the  assured 
MLR.  A. 


was  entitled  to  a  paid-up  policy,  tbe  amount 
of  which  was  to  be  estimated  upon  a  cerl&in 
basis,  as  therein   stated. 

3.  We  now  come  to  tbe  change  made  in  the 
contract  by  which,  as  appellee  claims,  it  was 
converted  into  a  nonforfeitable,  paid'Up  pol- 
icy for  a  certain  fixed  term.  On  December 
10,  1892,  Jobtison,  in  writing,  requested  de- 
fendant to  extend  to  his  policy  "tbe  benefits 
of  its  accumulation  policy."  In  risponse  to 
this,  the  company  issued  and  delivered  to 
him  a  policy  or  certificate,  the  naterial  part 
of  which,  so  far  as  conoerns  the  issues  here, 
is  in  these  words: 

Mew  York  Life  Insurance  Company. 
•  346  Broadway,  New  York. 
This  certifies  that  in  compliance  with 
the  request  of  the  legal  holders  of  policy 
No.  385,048,  issued  on  the  life  of  Frank  U. 
Johnson,  the  benefits  of  the  Accumulation 
policy  plan  of  the  New  York  Life  Insurance 
Company  are  hereby  ent^nded  to  said  policy, 
as  staled  on  the  next  page.  It  is  understood 
and  agreed  that,  except  as  herein  expressly 
modified,  the  terms  of  said  policy  No.  385,048 
remain  unchanged.  .  .  .  This  policy  Is 
not  subject  to  aoy  conditions  or  restrictions 
as  to  travel,  residence,  occupation,  or  man- 
ner of  death.  After  this  policy  shall  have 
been  in  force  three  full  years,  in  case  of  non- 
payment of  any  premium  subsequently  due, 
and  upon  the  payment  witb  in  thirty  days 
thereafter  of  any  indebtedness  to  the  com- 
pany on  account  of  this  policy ;  ( 1 )  The  in- 
surance will  be  extended  for  the  faoe 
amount,  as  provided  in  the  table  below;  or 
(2)  on  demand  made  within  six  months  aft- 
er such  nonpayment  of  premium  dues  with 
surrender  of  this  policy,  paid-up  insurance 
will  be  issued  for  the  reduced  amount  pro- 
vided in  said  tabic;  or  <3)  the  policy  will 
he  reinstated  within  the  said  six  months 
upon  payment  of  the  overdue  premium,  with 
interest  at  the  rate  of  five  per  cent  per  an- 
num, if  the  insured  is  shown  to  the  company 
to  be  in  good  health,  by  a  letter  from  a  pfay- 
sician  in  good  standing. 

Table  of  Gaarantles  If  Payment  lA  Premiums 

is  DIsconllniled. 
['roTlded  Tbere  Is  N»  Endebtedneas  SKBlnst  the 
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Policf«*  tontinued  in  force  beyond  the  &c- 
cumulatioQ  period  will  be  entittM,  in  cose  ol 

nonpayment  of  any  premium  aubaequentl; 
due,  to  extended  iuBUrance,  or  reduced  paid- 
up  insurance,  on  tlie  eame  baiis  aa  that  on 
which  the  above  table  it  constructed. 


Whi.t  was  the  effect  of  this  flew  contracll 
If  it  converted  Johnson'i  policy  into  a.  con- 
tract for  paid-up  t«rm  inaurajice,  then  no 
notice  was  uecessar;.  The  notice  is  for  the 
benefit  of  tiie  aiaured.  It  would  avail  him 
nothing,  when  no  act  of  hie  would  enable 
him  to  continue  the  policy  in  force.  The 
langua^  of  the  statute  is  plain  enough  on 
this  point-  Notice  is  required  only  ae  a  ba- 
sis far  declaring  a  forfeiture  or  lapse  of  a 
policy  for  nonpayment  of  premium  or  inter- 
est. Where  the  term  expires  for  which  the 
risk  is  taken,  there  is  neither  a  forfeiture 
nor  a  lapse.  Looking  now  to  the  language 
of  the  accumulation  certiBcate,  we  find  that 
its  provigions  were  to  become  a  part  of  the 
contract  between  these  parties;  that  the 
clause  of  the  original  policy  providing  for 
its  forfeiture  for  the  nonpayment  of  pre- 
miums was  BO  far  modified  and  changed 
that  upon  such  failure  the  policy  became  a 
paid-up  contract  for  the  amount  of  the  orig- 
inal insurance,  for  a  certain  and  definite 
t«rm.  On  demand  of  the  assured  within  a 
fixed  period  after  default,  he  was  given  cer- 
tain other  options  J  but  in  default  of  such 
demand  the  term  insurance,  as  stated,  took 
effect.  No  such  demand  was  made  by  John- 
«on.  There  was  no  forfeiture  of  Johnson's 
life  contract,  ae  appellee  insists.  By  the 
terms  of  the  agreement  which  he  nmde,  bis 
life  contract,  upon  bU  default  in  the  pay- 
ment of  the  premium  due  November  11.  1893, 
became  traoBmuted  into  a  paid-up  policy  for 
a  term  ending  May  11,  1806,  But  appel- 
lant argues  that  the  accumulation  certificate 
gave  to  the  original  policy  jiothing  hut  what 
was  bestowed  by  the  net-reserve  statute, 
mentioned  above,  upon  all  policies  in  which 
its  benefits  are  not  waived,  and  that  the  no- 
tice law  would  apply  in  such  cases;  and  it 
ia  said  the  beneflti  of  the  net-reserva  stat- 
ute were  not  all  waived  here,  because  of  the 
express  reservation  in  the  contract,  to  which 
we  have  referred,  by  which  the  assured  was 
entitled,  upon  default,  to  a  paid-up  policy. 
We  do  not  think  the  provisions  of  this  net- 
reserve  statute  had  the  effect  to  dispense 
with  the  notice,  but  there  ia  a  material  dis- 
tinction, which  seems  to  have  been  over- 
looked b^  counsel  for  appellant,  between  the 
application  of  the  law  and  of  an  accumula- 
tion certificate  to  a  prior  policy.  The  bene- 
fits of  that  statute  were  given  oniy  to  poli- 
cies which  had  lapsed  or  been  forfeited  for 
nonpayment  of  premium,  debt,  or  interest; 
and  the  notice  had  to  be  given,  to  effect  this 
forfeiture  or  fix  luoh  lapse.  After  tie  de- 
fault, the  life  contract  continued  in  force 
until  it  was  determined  according  to  the 
statute.  In  such  case,  if  the  assured  died 
after  default,  but  before  notice,  his  benefi- 
ciary would  he  obliged  to  pay  the  past-due 
premiums,  in  order  to  recover.  In  the  case 
at  bar,  under  the  modifled  contract,  imme- 
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diately  <m  default  In  payment  of  tl>e  pre- 
mium of  1993  the  policv  became  a  paid-up 
contract  for  a  term;  ana,  if  the  assured  had 
died  within  such  term,  plaintiff  could  recov- 
er without  payment  of  the  defaulted  pre- 
miums. Here  the  life  contract  did  not  run 
beyond  the  default  day.  No  act  of  the  com- 
pany was  necessary  to  put  the  term  insur- 
ance in  force.  It  went  into  effect  by  reaaoil 
of  the  contract.  It  is  true  that  plaintiff 
couid  have  reinstated  the  life  contract  on 
payment  of  the  defaulted  premium  within 
six  months,  and  upon  proof  of  health;  but 
he  did  not  do  this,  and  therefore  the  t«rn) 
policy,  which  began  immediately  upon  the 
default,  was  never  altered  or  annulled. 
Adopting  an  illustration  of  the  learned  trial 
judge,  if  Johnson  had  died  on  May  10,  I8B0, 
plaintiff  could  have  recovered  the  full  face 
of  this  policy,  without  any  further  payment 
being  required  of  her.  But,  on  defendaat'B 
theory,  if  he  had  died  on  May  12th,  one  day 
after  the  term  had  expired,  he  could  still  re- 
cover, but,  in  order  to  do  so,  would  hare  to 
tender  all  past-due  premiums.  This  pay- 
ment would  thus  be  required  for  ■  single 
day's  insurance.  Counad  for  appellant  re- 
sponds to  this  with  a  counter  illustration, 
lie  does  not  deny  thia  anomalous  feature  of 
the  contract,  as  he  claims  it  to  be,  but  aays 
that  if  Johnson  had  lived  until  May  12, 
1806,  and  then  tendered  the  amount  due  for 
premiums,  he  would  have  saved  his  life  eon- 
tract.  This,  he  asserts,  shows  an  inconaiBt- 
ency  in  the  interpretation  given  by  the  trial 
court  to  the  contract  As  counsel  thinks, 
this  was  holding  that  "the  policy  was  good 
if  Johnson  lived,  but  no  good  if  he  died." 
Whatever  right  Johnson  had  to  reinstate  the 
life  contract  after  his  default  in  the  pay- 
ment of  premiums  was  given  him  by  his  new 
policy.  The  life  policy  oould  have  been  re- 
vived in  such  case,  not  because  the  term  in- 
surance had  not  gone  into  efifect,  not  becauaa 
the  character  of  the  contract  had  not  been 
changed  in  its  terms,  but  for  the  reason  that, 
by  a  provision  of  tbis  very  agreement,  the 
old  contract  might,  under  certain  circum- 
Btancea,  be  made  to  supersede  the  new.  We 
do  not  think  he  poaseased  any  such  right  aft- 
er the  expiration  of  six  months  from  tlie 
time  of  his  default  in  the  payment  of  the 
premium.  The  life  contract  did  not  continue 
alive  and  in  force  after  such  default.  A  pie- 
soribed  act,  within  a  certain  time,  on  the 
part  of  the  assured,  was  required,  to  give  it 
vitality;  and  this  act  waa  never  performed. 
In  Wie  meantime,  without  afBrmative  action 
of  either  party,  the  term  insurance  went  in- 
to effect.  Answering  an  argument  of  oonn- 
ael  for  appellant,  we  will  say  that  we  do  not 
tbink  the  accumulation  certifloata  has  any 
added  force  or  virtue  because  it  was  aepa- 
rately  issued.  The  contract  would  have 
been  the  sajne,  and  Uie  rights  of  the  parties 
not  different,  if  the  terms  of  that  instru- 
ment had  been  incorporated  in  the  original 
policy.  Aa  coimael  construes  the  notice 
law,  the  assured  cannot  be  deprived  of  the 
terms  most  favorable  to  him,  in  a  policy  con- 
taining a  provision  for  alternative  benefits, 
without  notice  being  given  him.     Bat  this 
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ii  not  the  Uw.  The  notice  is  required  only 
when  it  is  sought  to  declaTe  the  contract  for- 
Intfd  or  lapsed.  Neither  was  done  here. 
^Ve  do  not  regard  the  waiver  in  the  policy 
o(  the  benefits  of  the  net-reserre  Ian  as  of 
aoy  special  tigniflcance,  though  appellee,  in 
argument,  claims  something  for  it.  Our 
holding  would  be  the  same  if  no  lueb  waiver 
h«d  bmi  mado. 


Out  conclusion  ia  that  this  waa  n  poli^ 
for  a  term  that  expired  Ijefore  Johnson* 
death,  and  therefore  plaintiff  has  no  right 
of  recovery.  The  other  questions  discuasod 
are  rendered  immaterial  1^  this  finding. 

Affirmed. 

Bebearing  denied. 


KANSAS  SUPREME  COURT. 


Waltar  DENNING  «t  al.,  Plfft.  in  Err., 
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"■l.    That  pKrt  of  I  B,  cl»v.  1,  ScB.  Stat. 

1SS7.  which  pcovldea  that  the  repeal  ol  a 
■titnte  does  not  affect  anj  right  accrued, 
dntf  loiposed,  or  penal C;  Incurred  there- 
mder,  has  no  application  lo  eltr  ordlnancea 
3.  Real-eatKte  asenla  were  denied 
the  rlcht  to  recover  eouiKlHloBB  lor 
e  laJe  ot  land  upoa  Ihe  ground  that  their 


rried    c 


dlj  ordinance  requiring  the  pajmei 
llncw  tax,  with  the  provlalons  ot  which 
the;  bad  failed  to  complj.  Pending  a  uilt 
(o  recover  such  commlssloDB,  the  ordinance 
vu  repealed,  wlthoac  a  saving  clause.  Held, 
(hat  the  repesbl  did  not  act  relroapectlvel;, 
nor  did  it  have  the  effect  ot  giving  valldlt; 
lo  a  tranaaotlM>  which  was  Dnlawtol  at  the 
beginning. 

(Jnlj  T.  1000.) 

EBROR  to  Ihe  Court  of  Appeal^  BoutJt- 
em  Department,  Central  Division,  to 
TCTJew  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Cowley  County  in  ' 
Tor  of  defendant  in  an  action  brought  to 
fMt«  eommisaioDs  for  services  in  selling  real 
eitate.    Affirmed. 

The  {acts  are  stated  in  the  opinion. 

Veurs,  McDeraott  A  Johnaon  and  F. 
</.  JahBaoB,  for  plaintiffs  in  error: 

The  district  court  and  the  court  of  appeals 
<ried  in  their  judgment  by  deciding  that  the 
UTing  clause  of  the  general  statjitcs  oper- 
ates as  a  saving  clause  to  a  city  ordinance. 

Kan.  Gen.  Stat.  1697,  chap.  1,  |  8;  1 
B(acb,  Pub.  Corp.  528,  note  4;  Naylor  v. 
(laUtbarg,  66  HI.  28S;  Illmoit  d  M.  Canal 
V.  Ckfoo^o,  14  111.  334. 

Where  the  consideration  of  the  contract 
<iRlared  void  by  statute  is  morally  good,  a 
repeal  of  the  aUtute  vrill  validate  the  oon- 
trsct 

Uitl«  Roek  T.  MerohanW  Nat.  Bank,  98 
V.  8.  30a,  25  L.  ed,  108;  Cooley,  Const  Lim. 

'Retdnotes  by  Smith,  J. 


469;  Etcell  v.  Daggt,  108  U.  S.  I4S,  ZT  L. 
ed.  682,  2  Sup.  Ct.  Kep.  408. 

The  effect  of  a  repealed  statute  is  to  ob- 
literate the  statute  repealed  as  completely 
if  it  had  never  existed,  except  for  the  pur- 
pose of  those  actions  wbich  were  commenced, 
prosecuted,  and  concluded  while  it  waa  an 
existing  law. 

Gordon  V.  State  ea  rel.  Border,  4  Kan. 
490;  HaylOT  f.  Ualeshurg,  56  III.  28 J;  Firat 
National  Bank  v.  Henderson,  101  Cal.  307, 

35  I'ac.  699 ;  Key  v.  Goodwin,  4  Moore  ft  P. 
341. 

The  repeal  of  an  ordinance  not  only  biota 
out  oSeaeea,  but  also  blots  out  forfeiture* 
incurred  by  individuals. 

I  Beach,  Pub.  Corp.  526;  17  Am.  &  Eng. 
Enc.  Law,  pp.  246,  24Q;  Kanta*  v.  Clark,  68 
Mo.  588. 

Where  the  suspension  of  a  general  law 
within  a  municipality  results  from  a  city 
ordinance  passed  in  pursuance  to  law,  tha 
repeal  of  the  ordinance  will  leave  the  gen- 
eral law  in  force  within  the  city. 

«n  V.  Blate,  14  Colo.  228,  23  Pac 
995  i  United  Btatea  v.  Philbriok,  120  U.  8. 
S2,  30  L.  ed.  65B,  7  Sup.  Ct.  Eep.  413. 

A  repealed  law  without  any  reservation 
takes  away  remedies  given  by  the  repealed 
law.  All  tuitfi  must  stop  where  the  repeal 
finds  them. 

Bouth  Carolina  v.  Oaxllard.  101  U.  S.  433. 

36  L.  ed.  937 ;  Bchoepflin  v.  Catkina,  5  MiB& 
159,  2B  N.  y.  Supp.  696. 

The  repeal  of  the  city  ordinance  without  ■ 
a  saving  clause  deprived  the  defendant  in 
error  of  his  defense. 

Butler  V.  Palmer,  1  Hill,  325;  Welch  t. 
Wadtirorth,  30  Conn.  149,  7B  Am.  Dec.  236; 
Danville  v.  Pace,  25  Oratt.  1,  18  Am.  Rep. 
663 ;  if ecAanics'  i  W.  M,  ITut.  Ban.  Bank  d 
Bldg.  Asso.  v.  Allen,  2S  Conn.  97;  Andreto* 
V.  Ruaaell,  7  BUckf.  474;  Parmelee  v.  Law- 
rence, 48  III.  331;  Cur(i#  v.  Leavitt,  17 
Barb.  309;  Lev>it  v.  McElvain,  16  Ohio,  347; 
Btate  IMC  of  Baltimore  v.  Norwood,  12  Md. 
IBS;  Eitep  v.  Eutohman,  14  Serg.  A  R.  435; 
NeiD  Orleans  r.  Clark,  95  U.  S.  644,  24  L.  ed. 
521;  Menard  Count  J/ V.  Kinoaid,  11  111.688; 
Munn  V.  IlUnoit,  94  U.  B.  113,  24  L.  ed.  77; 
Cooley,  Const  Lim.  373,  374,  3T8 ;  Gibson  t. 
iHibbard,  13  Mich.  216;  Harris  v.  Rutledgt, 


"oia — For  effect  ot  (allure  to  procure  II- 1 
cut  lor  buslnesa.  on  valldltT  ot  contract* ' 
Utnla.  Ke  Bndcle;  v.  Hnmaaan  (Ulnn.)  10 
^  R.  A.  4Z3,  and  itete;  Falrlr  v.  Wappoo  Kilts 
«  L  R.  A. 


8.  C.)  39  L.  R.  A.  216:  Vermoot  Loan  A  T. 
:o.  V.  Hoffman  ( Idaho  1  ST  L.  R.  A.  COS:  Itan- 
lall  V.  Taell  (Me.)  88  L.  R.  A.  143 ;  and  Smltlti 
'.  Robertson   IKj.)  46  L.  B.  A.  SIO.  )0|(. 


IM 


EAHua  BurBBMK  Coobt. 


JULT^ 


19  loira,  3Sg,  S7  Am.  Dec  441 ;  Johnson  t. 
Bentley,  lU  Ohio,  97 ;  Lycoming  County  ». 
Union  County,  Is  Pa.  lUU. 

On  petition  for  rehearing. 

The  deciaioii   is  contrarj   to   the  law  de- 

clB.red   in  the  following  actiouB  decided   by 

this  court,  which  were  not  submitted  to  this 

Oilleland  v.  Schuyler,  B  Kan.  SQS;  Jen- 
nca»  V.  Culler,  12  Kan.  bOO;  State  v.  Boyle, 
10  Kan.  113;  State  v.  Crawford,  11  Kan.  32; 
Troy  V.  Atckiaon  d  *.  R.  Co.  II  Kan.  532; 
Chatlits  V.  I'arker,  11  Kan.  304;  School  Dist. 
Ko.  13  V.  Slate,  16  Kan.  A;  OordenWre  ». 
ilitckell,  21   Kan.  88;  Jookera  v.  Borgman, 

20  Kan.  113,  44  Am.  Rep.  635;  Gordon  v. 
A'laf0  ea  rc2.  Boder,  4  Kan.  469;  jState  v. 
Showers,  34  Kan.  209,  8  Pac.  474;  Magon  v. 
Speiicer,  35  Kan,  512,  11  Pac.  402;  Raberi 
V.  UUsouri,  K.  d  T.  R.  Go.  43  Kan.  103,  22 
Pac.  lOOO;  Gregory  v.  German  Bank,  3  Colo. 
332,  25  Am.  Rep.  760;  Eweil  v.  Daggs,  108 
U.  S.  143,  27  L.  ed.  082,  2  Sup.  Ct.  Rep.  408; 
Coole;,  ConsL  Lim.  4th  ed.  376,  at  note  1, 
p.  370 ;  Sedgw,  Stat,  ft  Conel,  Law,  111 ;  "Sor- 
na  V.  Crocker,  13  How.  429,  14  L.  ed.  210; 
Oaul  V.  Brown,  63  Me.  496 ;  Curtia  v.  Leov- 
itt.  16  N.  Y.  162;  l^ichola  v.  Squire,  5  Pick. 
lliS;  Bay  City  rf  E.  8.  R.  Co.  v.  Austin,  21 
Mich.  301. 

Ueaaia.  Pollook  ft  Iiaffartr,  for  defend- 

Tlie  law  in  this  case,  having  be«n  deter- 
mined by  tliis  court  upon  its  former  bearing, 
is  conclusive  in  this  case,  and  is  also,  not 
onlj  the  law  of  this  state,  but  is  the  law  as 
laid  down  by  the  couits  of  last  resort  in  oth- 

Bvckley  v.  Hvmason.  50  Minn.  195,  IC  L. 
R.  A.  423,  52  N.  W.  3S5. 

Where  a  contract  is  unlu^vful  and  void 
because  made  in  violation  of  a  posi 

upon  such  contract;  and  the  repeal  of  the 
ordinance  or  statute  does  not  render  the  con- 
tract valid  or  permit  a  recovery  to  be  had 
under  such  contract.     It  remains  void. 

The  repeal  of  the  ordinance  could  not  and 
did  not  affect  the  case  at  bar. 

If  plaintiffs  below  did  perform  thi 
for  which  they  claim  commission  and  upon 
which  they  base  their  claim  of  recovery 
agsjast  the  defendant,  not  having  paid  the 
tax  and  procured  the  license  to  so  act,  they 
acted  in  violation  of  this  positive  law,  and 
their  act  in  ho  doing  was  unlawful,  and  no 
recovery  could  be  had  upon  the  same;  and 
such  act  cannot  be  mode  the  basis  of  a  valid 

Jonet  V.  Blacklidge,  9  Kan.  502,  12  Am. 
Rep.  503 ;  Yount  v.  Denning,  52  Kan.  620,  35 
Pac.  207;  2  Benjamin,  Sales.  4th  Am.  ed. 
818;  Bolt  V.  Oreen,  73  Pa.  198,  13  Am.  Rep. 
737;  Dillon  v.  Allen,  46  Iowa,  299,  26  Am. 
Rep.  146;  lUcConnell  v.  Kitchens,  20  S.  C. 
430,  47  Am.  Eep.  845 ;  Woods  v.  Armstrong, 
64  Ala.  150,  25  Am.  Hep.  671;  Johnton  v. 
Bulings,  103  Pa.  498,  49  Am.  Rep.  131; 
mine  V,  Davidson,  5  Mart.  N.  S.  586,  16  Am. 
Dec.  189  ;  Johnson  v.  Simonton,  43  Cal.  242  ; 
Buckley  v.  Humason.  50  Minn.  106,  16  L.  R. 
A.  423,  52  N.  W.  385. 
60  L.  B.  A. 


The  act,  unlawful  and  void  when  done  be- 

use  done  in  violation  of  positive  law,  it. 
not  affected  by  the  repeal  of  the  law. 

23  Am.  &  Kng.  Enc.  Law,  p.  501 ;  Lawson,. 
Contr.  S  270;  2  Paraons,  Contr.  i  674;  Suth- 
erland, Stat.  Constr.  H  336,  480;  BUhop,. 
Statutory  Crimes,  f  1030;  Endlich,  Inter- 
pretation of  Statutes,  i  488;  5  Lawsou, 
Rights,  Rem.  &  Pr.  f  2393 ;  Clarlc,  Contr.  p. 
o07;  Bishop,  Contr.  {  479;  Roby  v.  West,  4 
N.  U.  285,  17  Am.  Dec.  423 ;  Biutey  v.  Uogg, 
4  Denio,  00;  Woods  v.  Armstrong,  54  Ala. 
150,  25  Am.  Rep.  671;  Bandy  v.  St.  PauC 
Globe  Pub.  Co.  41  Minn.  188,  4  L.  R.  A.  46e.. 
42  N.  W.  B72;  Puckelt  v.  Alexander,  102  N. 
C.  95,  3  L.  R.  A.  43,  8  S.  E.  767;  Hughet  v. 
Boone,  102  N.  C.  137,  9  S.  E.  286;  United 
Statci  V.  Trana-Uitsouri  Freight  Asso.  IfiS 
U.  S.  290,  41  L.  ed-  1007,  17  Sup.  Ct,  Bep- 
540. 

A  valid  city  ordinance  has  within  the  city 
the  same  force  and  effect  as  statute  law. 

Yount  v.  Denning,  52  Kan.  629,  35  Phc. 
207 ;  Bvokley  v.  Hvnuiaon,  50  Minn.  195,  16- 
L.  R.  A.  423,  52  N.  W.  385;  Johnaon  v.  Sim- 
onton, 43  Cal.  242. 

The  rule  for  the  construction  of  city  or- 
dinances is  the  tame  ai  for  the  conBtruetion 
of  state  statu tea. 

17  Am.  &  Eng.  Enc.  Law,  p.  204;  Re  Yick 
Wo,  68  Cal.  294,  68  Am.  Rep.  12,  0  Pac.  139. 

Xmltli,  J.,  delivered   the  opinion  of   tbft- 

Walter  Denning  and  Mahlon  E.  Johnsoiv 
brought  suit  against  Gteorge  W,  Yount  be- 
fore a  justice  of  the  peace,  alleging  that 
they  were  partners  engaged  in  business  as 
real-estate  agents,  and  that  defendant  was 
indebted  to  them  in  the  sum  of  £205  for  coni- 
mission  on  a  sale  of  land  negotiated  by 
them.  Defendant  denied  liability,  and 
among  other  defenses  set  up  an  ordinance  of 
the  city  of  Winfleld,  by  tlie  provisions  of 
which  it  was  made  unlawful  for  any  person, 
firm,  or  company  to  carry  on  in  that  city  the 
business  of  real-estate  and  loan  agents  or 
brokers  without  paying  a  semi-annual  li- 
cense tai  of  510.  It  was  conceded  that  tlie- 
plaintiffs  had  not  complied  with  such  ordi- 
nance. They  obtained  judgment  in  that 
court,  which  was  reversed  here.  Yount  v. 
Denning,  52  Kan.  62B,  35  Pac.  207.  This 
court  decided  that  the  failure  of  Dennin<T 
and  Johnson  to  pay  the  license  tax  imposed 
by  Che  municipality  where  they  conducted 
the  real-estate  business  rendered  the  prose- 
cution of  that  calling  by  them  unlawful,  and 
that  no  recovery  could  be  had  for  the  com- 
mission claimed  by  tfiem  on  the  >(ale  of  said 
property.  This  decision  wns  made  at  the- 
January  term,  1804,  and  the  enuse  remanded 
to  the  district  court  for  a  new  trial.  After 
the  case  was  docketed  for  another  trial  in 
the  court  below,  the  city  oviiinance  above  re- 
ferred to  was  repealed,  without  any  saving 
clause.  Upon  a  second  trial  it  was  contended 
that  such  repeal  gave  the  plaintiffs  below 
the  right  to  recover  to  the  Kame  extent  as  it 
theordinanee  never  existed.  The  trial  court, 
however,  did  not  take  this  view  of  the  law,. 
and  plaintiffs  were  not  permitted  (o  recover. 


Dbumiko  ¥.  YouNT. 


IM 


which  judgment  WM  kffirmcd  b^  the  court  of 
■ppeala,  &nd  the  judgnieiit  of  Uiat  court  haa 
bKD  certified  bere  Tor  review.  While  the 
judgment  of  the  district  court  tauat  be  ftf- 
Grmnl,  we  cvmot  Kgree  that  the  affirmance 
ibould  be  based  upon  the  reasone  given  by 
Ue  court  of  appeals.  The  eyllabuB  of  the 
cue  by  that  court  is  as  follow^:  "(1)  The 
Rpeal  of  a  et«.tute  does  not  affect  any  rigbb 
whieb  accrued,  any  duty  imposed,  any  pen- 
ilty  ineurred,  nor  any  proceeding  com- 
menced, under  or  by  virtue  of  the  statute  tc- 
petled.  See  State  v.  Soyle,  10  Kan.  113; 
nbdirision  1,  |  8,  chap.  1,  Qen.  SUt.  1897. 
(i)  The  rule  for  the  construction  of  ordi- 
iinces  is  the  same  as  for  the  I'onstruction 
cf  itstute«.  See  17  Am.  &  Eng.  Enc.  Law,  p. 
KM."  [(Kan.  App.)  GO  Pac.  10D2.]  The 
taction  of  the  statute  cited  is  applicable  to 
legiilative  acts,  and  not  to  ordinances,  wiiich 
sre  mere  by-laws  of  a  municipal  corporation. 
1b  Humboldt  V.  MoCog,  23  Kan.  249,  it  was 
beid  that  the  constitutjonal  provision  that 
"^  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  GApreased  in  its 
title."  has  no  application  to  city  ordinances. 
Again,  in  New  Eiowa  v,  Cravi-n,  40  Knn. 
114,  26  Pac.  42U,  it  was  decided  that  a  sec- 
tion of  the  statute  concerning  county  jailn 
bid  DO  application  to  city  prisons  or  jails. 
While  the  rules  of  construction  of  statutes 
snd  ordinancea  may  be  the  same,  yet  it  does 
sot  follow  that  a  statutory  provision  con- 
cerning the  effect  of  the  repeal  of  a  law  can 
br  extended  to  include  city  ordinan<;ea. 

The  real-eitate  agents  were  ciigaged  in  an 
unlawful  vocation  at  the  time  they  made 
the  sale  of  the  real  estate  for  which  they 
eliim  a  commission.  There  was  no  right  of 
recovery  of  this  connniHsion  at  the  time  the 
ale  of  the  land  was  made,  and  the  authori- 
ties are  almost  unanimous  to  the  effect  that 
>  subsequent  repeal  making  the  act  lawful 
will  not  act  retrospectively,  so  as  to  render 
that  lawful  which  was  done  in  violation  of 
the  law.    SutbWland,  Stat.  Constr.  It  336, 


4S0.  In  LawsoD,  Contr.  |  270,  it  is  said: 
"Where  a  contract  made  in  violation  of  a 

statute  Is  void,  the  subsequent  repeal  of  the 
statute  does  not  make  it  valid."  2  Parsons, 
Contr.  i  674,  states  the  proposition  thus; 
"But  if  one  agrees  to  do  what  is  at  the  time 
unlawful,  a  subsequent  act  malcing  the  act 
lawful  cannot  give  validity  to  the  agreement, 
because  it  was  void  at  its  beginning."  See 
also  Endlich,  Interpretation  of  Statutes,  S 
488  ;  Clark,  Contr.  507  ;  Bishop,  Contr.  S  470 ; 
fio^  V.  Wci(,  4  N.  H.  285,  17  Am.  Dee.  423. 
llie  case  of  Bailey  v.  Uo^g,  4  Denlo,  G0-<>2,  is 
in  point.  It  is  there  said:  "But,  while  the 
Revised  Statutes  were  in  force,  he  could  not 
compel  payment  for  his  services  as  an  unli- 
censed physician  whatever  remedies  might 
have  been  prescribed  and  adminiatered.  Such 
was  the  law  in  1840,  when  the  services  were 
rendcied,  and  as  to  his  case  it  was  the  same 
in  1845,  when  the  cause  was  tried.  The  re- 
peal of  the  previous  prohibitory  laws  by  the 
act  of  1844  had  no  effect  upon  cases  which 
arose  before  that  act  was  pai^aed."  Woodt 
V.  Armslrony,  ,i4  Ala.  150,  25  Am.  Rep.  071 ; 
Handy  v.  .'*(.  I'aul  Otobe  Fub.  Co.  41  Minn. 
188,  *  I,.  R.  A,  406,  42  N.  W.  872;  Pui-Uctt 
¥.  Alrx'ander,  102  N.  C.  95,  3  L.  R.  A.  43,  8 
S.  v..  767. 

Caaea  cited  by  counsel  for  plaintiffs  in  er- 
ror, holding  that  no  sentence  can  be  pro- 
nounced for  violation  of  a  criminal  statute 
which  has  been  repealed  without  a  saving 
cinuse,  are  not  in  point;  nor  decisions  to  the 
effect  that  procedure  in  pending  actions 
must  be  govevneti  by  the  law  as  it  stands  at 
the  time  of  trial,  not  when  the  action  is 
brought.  In  15  Am.  &  Eng.  Enc.  Law,  p. 
942,  and  note,  a  large  number  of  authorities 
are  collected  upon  the  principal  question. 

The  judgment  of  the  Court  of  Appcala 
will  6e  affirmed. 

All  the  jHEtices  concur. 

Rehearing  denied. 


KENTUCKY  COURT  OF  APPEALS. 
Chsrlei  P.  WEAVER,  Mayor  of  Louisville, 


Sterling  B.  TONEY. 
( Kj.  . 
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1-  A  writ  of  vroklktlloB  to  sta;  [iroceed- 
IrRB  Ijt  bd  [Dierlor  tribunal  la  eiceas  of  <ti 
lurisdlrtloQ  m»T  be  granted  bj  the  Kenluckr 

I.    A  BiaiidatorrlnlniaEllanopderwliti-h 

t  obtainable  IQ  tbe 


■ull,  and  obe 
or  tbe  UtlRst: 


hicb  « 


tlce,  iincliT  Civ.  Cofle  Prac.  1  27«. 
Laws  Mi^i.  |).  301.  aod  cnnnoC  ) 
SB  a  mere  temporary  reiirnlDlng 
I.  Irrriiarable  lii|ary  (hat  n 
from  the  delKr 
Idk  of  notice  lor  an  inliinflion 
■afflclent  (o  JustKj  (he  t.illure  to 
wbeo   there  la  no  eicuse   for  n» 

aoCice. 
A  ruction  of  ■  political  pa 

dlallnct   political 


.  In  Itself  a 
-Dtltled  lo 
nder  Slat,  i 


void  If  Issued  wltboal  no-    B-     The   H«ht  to   havi 


NcTK— As  to  Injunction  to  protect  political  i  4tb  C.)  30  L.  B.  A.  »0 ;  Fesl*r  v. 
rtghti,  Bee  Fleminc  v.  Guthrie  (W.  Va.)  3  L.  R.  33  L.  II.  A.  STB;  State  rx 
A.  S3 :  Alderson  v.  Kanawba  Conol;  Ct.  Comra  Thorson  (S.  D.)  33  U  R.  A.  382 :  Kel 
(W.  Tr.)  b  L.  ».  A.  334  :  Fletcher  v.  Tuttle  Howley  (I'a.)  42  L,  R.  A.  2^5  ;  and  State 
(111.)  26  L.  B.  A.  MS;  Oreen  v.  Ultls  (C.  C.  A.  >  McCnlferj  v.  Aloe  (Mo.)  47  I..  R.  A.  39S. 

MLR.  A. 


jgic 


Erittdcxt  Coubt  or  Aftkau, 


Dkc.^ 


(ke  volla.  who  li  appointed  bj  tbe  executive 
committee  of  ■  political  put;,  la  a  political 
rlgbt  which  cannot  be  enforced  In  ■  court  ot 
•qoltr. 

(December  9,  1899.) 

PETITION  for  &  writ  of  prohibition  t«  re- 
atraiu  defendaDt  from  punishing  de- 
fendants in  a  prooeeding  to  compel  the  ad- 
miuiou  of  inapectoTs  to  Totiog  plaeea  for 
(sontempt.     Writ  granted. 

Tbe  lacti  are  stated  in  the  opinion. 

Metsri.  Kahn,  Baird,  ft  BplMdle  and 
Z»ok  Plielpa  for  plaintiffe. 

Itiestn.  HflltH,  BTno«,  ft  Holai  for  de- 
fendant 

HuelrlCCt  Ch.  Jq  delivered  tbe  opinion 
of  the  court: 

At  about  middaj  of  Uonday,  November  T, 
1SU9, — the  daj  of  the  recent  state  election, 
— the  Honorable  Jolin  Young  Brown,  the 
gubernatorial  candidate  of  the  Honest  Elec- 
tion Democratic  party,  flled  his  petition  in 
equity  in  the  Jefferson  circuit  court,  law  and 
equity  division,  against  Charles  F.  Weaver, 
mayor  of  the  city  of  Louisville;  Lyons,  Tier- 
ney,   and   tSuter,   members  of   the   board   of 

fiublic  safety;  Jacob  H.  Maager,  chief  of  po- 
ice;  and  some  760  other  defendanla,  who 
were  olTicers  of  election  at  the  various  vot- 
ing precincts  in  Louisville  on  the  day  in 
question.  The  purpose  of  the  suit  was  to 
have  an  injunction  commanding  the  election 
ofHcera  to  admit  to  the  voting  places  as  soon 
as  the  polls  should  close,  at  4  o'clock,  one 
person  as  inspector  at  each  voting  place,  as 
representative  of  the  Honest  Election  Dem- 
ocratic party.  The  vital  ground  of  com- 
plaint  was  that  the  county  board  of  election 
commissioners  for  Jefferson  county,  acting 
by  a  majority,  had  theretofore  (that  is,  pri. 
or  to  Nnvember  8,  1890,  as  the  petition  waa 
sworn  to  on  that  date)  issued  written  in. 
structious  to  the  officers  of  election  to  the 
effect  that  inspectors  or  representatives  of 
the  Honest  Election  Democratic  party  were 
not  to  be  admitted  to  the  polls,  and  that 
unless  controlled  by  the  order  of  tbe  court 
the  oftlcers  of  election  would  obey  these  in- 
structions. Tbe  plaintiff  further  averred 
that  he  feared  and  charged  that  the  mayor, 
board  of  public  safety,  and  chief  of  police 
either  had  issued,  or  would  issue  or  cause  to 
be  issued  and  enforced,  unless  restrained  by 
the  court,  instructions  to  the  police  not  to 
allow    such    inspectors  to  enter    the   voting 

S laces,  and  to  arrest  any  who  attempted  t« 
0  80.  It  was  further  averred  that  irrepar- 
able injury  would  result  to  plaintilT  from 
the  delay  in  ^ving  notice  of  the  application 
for  the  injunction,  and  a  temporary  order 
nim  therefore  prayed  for,  embodying  the  re- 
lief sought  in  the  petition:  tbe  temporary 
order,  indeed,  embodying  the  whole  of  the 
relief  sought.  Such  orders  were  thereupon 
at  once  issued,  signed  by  the  judge  of  the 
«ourt  mentioned,  commanding  the  election 
officers  to  admit  at  the  close  of  the  polls  the 
inspectors  of  the  party  named,  provided  they 
presented  a  certiHeate  from  one  Wright, 
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chairman  of  the  committee  of  the  Honest 
Klection  Democratic  party,  and  commanding 
the  mayor  and  board  of  safety  not  to  give  to 
any  policeman  of  the  city  any  order  to  in- 
terfere with  such  inspectors,  and  command- 
ing tbe  chief  of  police  to  instruct  the  police- 
men that  such  inspectorB  had  the  right  to 
enter  the  voting  places  and  witness  and  in- 
spect the  counC  The  orders  thus  obtained 
further  recited  that  on  November  14,  1899 
(time  and  place  stated),  tbe  plaintiff  would 
move  the  court  to  grant  an  injunction  pur- 
suant to  the  prayer  of  hie  petition.  Sutt- 
seq^uent  to  the  granting  of  the  temporary 
writ,  and  prior  to  the  day  on  which  the  iu- 

iunctionproper  was  to  be  aaked,on  complaint 
f  certain  inspectors  of  theparty  named  in  th« 
order,  who  had  been  refused  admittance  to 
the  voting  places,  rules  of  contempt  were  is- 
sued by  the  judge  who  hod  issued  the  writ 
of  tbe  7th  against  certain  of  tbe  defendants 
in  the  Brown-Weaver  action,  and  certain 
others,  requiring  them  to  appear  and  show 
cause  why  they  should  not  be  punished  for 
disobeying  the  order  of  the  7th  of  November. 
Thereupon  the  persons  so  ruled,  together 
with  other  defendant  in  the  Brown-Weaver 
suit,  filed  their  petition  in  this  court  on  No- 
vember 15  for  an  order  prohibiting  tbe  judge 
of  the  court  aforesaid  or  that  court  from 
proceeding  further  with  the  trials  for  con- 
tempt. A  temporary  stay  was  granted,  and 
a  day  set  fgr  lull  hearing,  which,  having 
been  had,  after  answer  filed  by  tbe  judge 
aforesaid,  the  case  is  now  out  for  decision. 

The  first  question  raised  is  as  to  the  ju- 
risdiction of  this  court  to  make  the  order. 
The  case  has  been  presented  by  counsel  &s 
one  involving  solely  the  jurisdiction  of  the 
lower  court  to  issue  the  mandatory  order  of 
tbe  7th  of  November,  and  for  the  present  we 
shall  so  consider  it.  Assuming,  then,  pre- 
liminarily, that  the  lower  court  had  no  ju- 
risdiction to  enter  such  an  order,  the  ques- 
tion remains,  Has  this  court-podmittedly  one 
of  appellate  jurisdiction  only — power  to  con- 
trol inferior  courts  when  acting  outside  of 
their  jurisdiction  T  laPrettonv. Fidelity  Trust 
d  Bsfety  Vault  Co.  94  Ky.  296,  22  S.  W. 
318;  tjoldamitk  v.  Oiccn,  96  Ky.  420,  2G  S. 
W.  8,  and  LouiavilU  Bav.  Loan  it  Bldg.  Aaao. 
V.  Harbeson,  21  Ky.  L.  Rep.  278,  51  S.  W. 
787,  the  power  of  this  court  to  issue  writ* 
of  prohibition  seems  to  have  been  assumed, 
rather  than  in  terms  asserted ;  the  writa 
sought  being  denied  because  it  did  not  ap- 
pear that  the  interior  courts  were  proceed- 
ing out  of  their  jurisdiction.  All  theae 
cases  present  very  persuasive  evidence  in 
support  of  the  jurisdiction.  And  in  Hind- 
man  v.  Tones,  ^1  Ky.  413.  30  S.  W.  1000, 
this  court  expressly  settled  the  question,  and, 
on  the  petition  of  Hindman,  granted  a  writ 
prohibiting  one  of  tie  circuit  judges  of  Jef- 
ferson county  from  passing  on  the  case, 
which  properly  had  been  assigned  to  another 
division  of  that  court.  And  the  writ  w*a 
awarded,  it  may  be  said  here,  although  by 
express  statute  (Ky.  Stat,  i  1028)  no  pro- 
ceedings in  a  cose  were  to  be  invalid  becaus* 
prosecuted  in  the  wrong  branch  of  tiie  Jef- 
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tenou  drcQJt  oontt.  It  was  hardly  a  quei- 
tion  of  jurUdiction  in  the  tower  court,  there- 
fore, but  rather  a  question  of  preventiug  con- 
fusioa  and  coiiQict  in  the  conduct  of  busi- 
ne^a  in  the  four  branch^B  of  tbat  court.  It 
was  held  in  that  cage  that  this'  court,  hav- 
ing' a,  diacretion,  ought  not  generally  to  issue 
writs  of  prohibition,  when  ad«qua,t«  relief 
<an  li«  aflorded  complainants  by  resort  to 
the  "reviaory  power,  — menniag  the  appel- 
late jurisdiction  of  this  court.  In  view  of 
ibesc  cases,  it  most  be  regarded  as  settled 
]in-  that  in  proper  casea,  where  the  inferior 
tribunal  ia  proceeding  out  of  its  jurisdiction, 
the  power  of  this  court  may  be  invoked  to 
stay  the  exercise  of  such  jurisdiction;  and 
it  would  also  seem,  in  certain  classes  of  cases, 
that  e^en  where  tbe  inferior  tribunal  has  ju- 
li^ictioD  this  court  may  likewise  interfere, 
if  the  remedy  by  appeal  is  not  entirely  ade- 
quate, or  if  tbe  court,  in  the  exercise  of  its 
discretionary  powers,  shall  deem  it  neces- 
sary to  so  interfere. 

Looking  at  the  case  for  the  presmt  in  the 
light  of  the  way  it  has  been  presented  (that 
is,  as  involving  tbe  jurisdiction  of  the  lower 
onurt),  we  find  it  to  be  contended  first  that 
that  tribunal  is  without  power  to  inflict  pun- 
ishment for  disobedience  of  its  order  of  the 
Tth  of  November,  because  that  order  was 
made  without  notice  to  any  of  the  parties 
to  be  affected  hy  it.  It  is  conceded  that  the 
order  was  issued  without  notice,  and  it  is 
clear  that,  if  notice  was  necessary,  disobe- 
dience of  it  would  not  be  punishable  eon- 
tempt.  That  notice  is  necessary  is,  we 
think,  equally  clear;  otherwise,  there  would 
be  judgment  entered,  flnal  in  its  character, 
and  decisive  of  Uie  whole  question  before  the 
court,  without  citaUon  or  opportunity  of- 
fered to  the  parties  interestea  to  resist  the 
application.  To  proceed  without  notice 
would  be  a  Snal  adjudication  upon  and  a 
deprivation  of  a  right,  without  due  process 
of  law.  Under  general  law,  as  well  as  un- 
der our  statute,  there  must  be  notice  in  man- 
damus proceedings  before  such  an  order  can 
he  granted.  And  this  is  equally  true  when 
the  proceeding  is  for  an  injunction.  The 
statute  is  explicit,  and  declares  that  "an  in- 
junction shall  be  granted  only  upon  reason- 
able notice,  in  writing,  to  the  party  sought 
to  be  enjoined,  of  the  time  and  place  of  the 
application  therefor,  and  of  the  court  or  of- 
ficer to  whom  the  application  is  to  be  made." 
Civil  Code  Prac  |  2T8,  amended  hy  Laws 
1894,  p.  201.  Where,  however,  the  court  or 
officer  to  whom  the  application  for  an  in- 
•auction  is  made  "shall  be  satisfied  by  the 
facts  set  forth  In  the  affidavit  of  the  appli- 
cant, or  by  other  evidence,  that  irreparable 
injury  will  result  to  the  applicant  from  the 
delay  of  giving  notice,  the  court  or  officer 
may  enter  a  temporary  order  restraining  the 
act  or  arts  sought  to  be  enjoined,  or  it  may 
be  mandatary  in  its  nature,  if  the  case  so  re- 
quire." This  provision  for  a  temporary  re- 
straining order  has  no  application  to  the 
rase  at  hand.  The  order  is  not  a  mere  tem- 
porary restraining  order,  mandatory  in  its 
nature.  The  relief  sought  and  granted  is 
the  whole  relief  obtainable.  When  the  order 
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is  obeyed  the  end  of  the  litigation  is  reached. 
There  is  no  mere  temporary  stay,  with  reser- 
vation of  the  rights  of  parties  until  they  can 
be  heard.  If  a  railroad  is  about  to  stop 
operating  a  road  it  is  under  a  contract  to 
operate,  it  may  he  enjoined  from  stopping, 
and  be  commanded  to  continue  the  operation 
temporarily.  This  may  result  in  some  tem- 
porary inconvenience  or  pecuniary  loea,  but 
the  subject-matter  of  the  litigation  is  left 
for  future  investigation,  and  the  rights  of 
the  parties  are  reserved.  This  is  a  fair  il- 
lustration of  what  this  provision  meana. 
And  so  it  is  further  provided  in  the  section 
supra  that  the  court  or  judge  "shall  set 
forth  a  reasonable  time  and  place  not  to  ex- 
ceed ten  days  from  the  day  upon  which  the 
order  is  made,  at  which  the  applicant  shall 
move  the  court  or  judge  to  grant  the  injunc- 
tion," etc  II  we  attempt  to  apply  these 
Code  provisiona  to  a  case  where  the  act  com- 
manded to  be  dona  is  not  of  a  mere  tempo- 
rary matter,  hat  is  practically  a  finality,  and 
the  sum  total  of  tbe  relief  sought  by  the  ap- 
plicant, we  must  appreciate  at  once  the  in- 
applicability of  the  section.  Imagine  the 
applicant  in  this  case  applying  to  the  judge 
on  November  14  for  an  injunction  command- 
ing the  election  officers  to  admit  the  Brown 
inspectors  to  the  voting  places  on  Noveinber 
7  I  Tbe  order  made  to  admit  the  inspectors 
is  B  peremptory  mandamus,  and  "where  a 
peremptory  mandamus  is  granted  without 
tbe  service  of  notice  the  mandamus  is 
void,  and  a  respondent  who  has  not  been 
served  with  notice  cannot  be  punished 
for  contempt  for  not  obeying  the  writ."  13 
Enc.  PI.  &  Pr.  TG9,  citing  State  m  rel. 
A'icolm  T.  Scoll  Counly  Comr».  42  Minn.  284, 
44  N.  W.  64 ;  Jonet  V.  McMahan,  30  Tex. 
719;  United  State*  v.  Labette  County,  7  Fed. 
Rep.  318.  "When  a  court  of  chancery  li 
without  authority,  its  injunction  is  a  nul- 
lity, and  it  is  not  contempt  of  court  to  dis- 
rt^ard  it."  Ex  parte  Wimherly  (Miss.; 
1880)  1  Ky.  L.  Rep.  127.  This  so-called  tem- 
porary restraining  order  is  in  substance  im- 
peratively mandatory,  and  we  must  look  at 
the  Bubefance,  and  not  the  shadow,  of  things. 
In  the  second  place,  even  the  law  author- 
izing a  temporary  restraining  order  with- 
out the  service  of  notice,  if  irreparable  in- 
jury may  result  from  the  delay  of  giving  no- 
tice, does  not  apply  here,  because  no  such 
condition  of  fact  is  shown  to  exist.  Tbe  pe- 
tition was  sworn  to  on  November  fl,  ISSS, 
and  the  averment  is  that  the  election  com- 
missionera  had  issued  written  instructions 
to  the  precinct  officers  not  to  admit  the 
Brown  inspectors,  and  that  unless  restrained 
the  precinct  officers  would  obey  their  instruc- 
tions. Manifestly,  on  this  showing,  the  ap- 
plicant, on  November  6tb,  and  even  before 
that  day,  was  as  fully  aware  of  the  expected 
obedience  of  tbe  precinct  officers  to  the  writ- 
ten instructions  of  tbe  commissioners  as  he 
wasat  noonon  the7th;  and  he  had  tbe  same 
grounds  on  the  6th,  and  before  that  day,  for 
the  belief  that  they  would  obey  these  instruc- 
tions, as  he  hadon  the  7th.  He  could  not, 
therefore,  wait,  in  order  to  get  an  «b  porfe 
order,  until  he  oould  technically  and  per- 
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hnpB  truthfullj  say  he  would  luffer  irrepar- 
ftbte  injury  from  the  iJetay  of  gifing  notice. 
Thus,  an  Indian*  statute  provided  that  no 
injunction  should  be  granted,  except  in  cbbgb 
of  emergency,  until  the  adverse  party  had 
had  previous  notice,  etc.  In  Vance  v.  Work- 
man, 9  Blackf.  30e,  a  bill  wae  .Bled  to  re- 
strain the  defendants  from 'selling  certain 
land  upon  execution;  and,  although  the  bill 
was  filed  on  tbe  game  day  the  sale  was  to 
take  place,  it  was  held  not  to  be  a  case  of 
emergency,  the  court  saying:  "True,  the 
bill  nai  filed  on  the  day  on  which  the  sale 
which  the  injunction  was  to  prevent  was  to 
take  place;  but  no  excuse  ia  offered,  do  rea- 
son asaigned,  why  it  wag  not  filed  earlier, 
nor  for  the  failure,  if  there  was  a  failure,  to 
give  the  ten-days'  notice  of  the  intention  to 
file  it."  In  Indiana  G.  R.  Co.  v.  Slate.  3 
Ind.  424,  a  railroad  company  commenced  tbe 
construction  of  its  road  on  the  land  of  the 
complainant,  and  was  making  excavations 
thereon,  and  preparing  to  lay  down  its  track, 
when  complainant  obtained  an  eir  parte  writ 
to  enjoin  the  company.  The  court  beld  there 
waa  not  a  caae  of  emergency,  wiUiin  the 
meaning  of  the  statute.  In  referring  to  the 
VaHce-Workman  Case,  the  court  said:  "The 
principle  here  aseerted  is  that  the  complain- 
ing party  mnst  not  only  show  that  an  im- 
mediate injury  is  about  to  be  inflicted,  but 
also  that  he  could  not  reasonably  have  antic- 
ipated it  in  time  to  give  the  requisite  no- 
tice. Otherwise,  the  complainant  might  al- 
ways make  a  case  of  emerjjency,  by  waiting 
until  the  act  he  desires  to  have  restrained  is 
upon  the  point  of  being  done."  In  the  case 
nt  hand,  the  applicant  for  the  injunction,  at 
a  date  when  there  was  apparently  still  am- 
ple time  to  give  the  reasonable  notice  re- 
ijuired  by  the  law,  is  found  saying  that  he  is 
in  possession  of  facts  which  cause  him  to  be- 
lieve that  he  will  be  irreparably  injured  from 
the  delay  ol  giving  notice.  If  there  was  in 
fact  not  time  to  give  notice  on  the  6th,  the 
petition  ought  to  have  diselopcd  the  fact.  Itj 
IS  not,  therefore,  a  ease  where  notice  can  be  j 
dispensed  with;  but,  on  the  contrary,  it  is  a 
case  where  the  face  of  the  spplicotion  shows  ! 
that  notice  was  demanded  by  the  very  terms 
of  the  statute,  and  where,  therefore,  the 
court  waa  without  stjilutory  authority  to  is. 
sue  the  writ,  except  after  notice.  It  may  be 
admitted  that,  if  the  order  was  in  fact  and 
in  substance  a  mere  temporary  restraining 
order,  the  question  of  whether  irreparable 
injury  might  result  from  the  delay  in  gir- 
in^  notice  would  be  addressed  to  the  chan- 
cellor's discretion,  and  his  order  would  ha 
merely  an  error,  if  he  abused  his  discretion. 
Itut  when  the  order  ia  final  in  its  character 
the  quei<tion  becnineB  in  a  measure  a  juris- 
dictional one.  Ab  we  have  seen,  the  writ  of 
prohibition  may  go,  in  a  certain  class  of 
CBBCB,  even  if  the  inferior  tribunal  may  have, 
in  general,  jurisdiction  of  the  subject-matter 
of  the  litigation.  Such  was  the  situation  in 
the  Bindnian-Tonej/  Case.  So,  in  St.  Louis, 
K.  A  8.  It.  Co.  V.  Wear,  135  Mo.  230,  sub  nom. 
Slate  ex  rel.  Bt.  Louif.  K.  d  B.  R.  Co.  33  L. 
n.  A.  34»,  36  S.  W.  363,  the  chancellor  was 
held  to  have  jurisdiction  in  vacation  wit^- 
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out  notice  to  appoint  a  receiver  of  a  railroad 
company.  But,  because  the  time  for  hear- 
ing was  put  some  three  months  in  llie  future, 
the  court  held  it  was  an  arbitrary  exercise- 
of  judicial  power,  and  granted  a  writ  of  pro- 
hibition slaying  the  execution  of  the  order 
for  the  receiver.  The  court  held  that  an  ex- 
cessive and  unauthorized  application  of  ju- 
dicial force,  although  in  a  case  otherwise 
properly  cognizable  by  the  court  or  judge  in 
question,  may  be  prevented  by  prohibition, 
and  that  "no  temporary  receivership  can 
rightly  be  set  up,  to  last  three  months,  with- 
out aiTording  lirat  a  hearing  to  tbe  party 
whose  posseasion  of  property  ia  determined 
by  such  an  order." 

Before  leaving  this  branch  of  the  caae,  it 
is  proper  to  notice  that,  while  we  have 
treated  the  order  of  the  7th  of  November  a« 
a  command  to  admit  the  Brown  inspectors, 
and  therefore  as  purely  mandatory  in  char- 
acter, still  that  order  may  be  r^arded  as  one 
likewise  preventive  in  character,  and  as  for- 
bidding the  defendant  officers  from  interfer- 
ing with  the  admission  of  the  inspectors  to 
the  polls.  But,  whether  the  order  he  re- 
garded aa  of  the  one  or  the  other  character, 
it  IB  a  final  order,  in  all  essential  respects, 
and  Dot  a  merely  temporary  one. 

Issues  are  also  joined  in  the  pleading*  on 
the  question  whether  the  Brown  party  wa» 
entitled  to  inspectors.  This  is  a  matter 
which  might  eventually  be  raised  on  appeal. 
But  as  yet  there  ia  no  final  order  or  judg- 
ment from  which  an  appeal  can  be  taken,  and 
may  never  be.  There  is  certainly  no  occa- 
sion toT  further  order  in  the  lower  court  re- 
specting this  question,  the  former  order  hav- 
ing fullv  accomplished  the  object  sought  in 
the  petition.  Barring  the  views  already  pre- 
sented, there  would  seem,  therefore,  to  be  no 
adequate  remedy  for  those  about  to  be  ijp- 
prisoned  under  what  is  claimed  to  be  an  er- 
roneous decision,  unless  the  question  is  con- 
sidered on  this  application.  We  think, 
therefore,  the  question  Is  fairly  raised  on  the 
record.  If  we  are  right,  however,  on  the 
matters  heretofore  discussed,  little  need  be 
said  on  this  last  question.  From  the  aver- 
ments of  the  pleadings,  the  exbibits  filed,  and 
such  of  the  current  history  aa  we  may  fairly 
take  into  consideration,  we  are  of  opinion 
that  the  Honest  Election  Democratic  party 
is  a  part  and  parcel  and  faction  of  the  r^- 
ular  Democratic  party;  differing  from  the 
r^iilar  party  in  some  of  the  locnl  and  state 
issues,  but  indorsing  the  utterances  of  the 
platform  and  principles  of  the  regular  Dem- 
ocratic party  as  expressed  in  its  last  nation- 
al convention.  We  do  not  think  it  is  a  dia- 
tinct  political  party,  nor  do  we  think  it  has 
ever  claimed  so  to  be,  or  so  regarded  itself. 
And  while  it  may  or  may  not  be  true  that 
only  such  political  partiea  aa  cast  2  per  cent 
of  the  vote  at  the  previous  election  are  th« 
political  parties  entitled  to  inspectors  under 
the  statute,  we  think  Jt  reasonably  clear  that 
right  is  conferred  on  such  a  body  or  party 
BB  constitutes  a  distinct  political  party.  In 
the  UfKinlf-y-Citizena  Party  Gate.  B  Pa. 
Dist.  R.  109  [10  Am.  ft  Eng.  Enc.  Law,  2d 
ed.  p.  641],  it  is  said:     "Id  order  to  couati- 
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tute  «  body  of  eleeton  ft  political  putj,  it ' 
must  Lave  dUtinct  aima  and  purpoaes,  beiog 
united  in  apposition  to  other  bodies  in  the 
(.■ommuuit;  within  which  it  exista.  A  mere 
fdi'Iion  of  an  established  party  will  not  con- 
stitute a  diatinct  political  partj,"  etc.  Our 
»t;itul<s  (subsection  3,  par.  1600)  provide 
tl:at  the  county  board  shall  appoint  two 
Judges,  one  clerk,  and  one  sheriff  at  each 
voting  precinct,  and,  "so  long  aa  there  are 
two  distinct  political  parties  in  this  com- 
monwealtb,  the  judges,  clerii,  and  sheriff  of 
election  .  .  .  shall  b«  so  selected  and  ap- 
(Hiintcd  as  that  one  of  tJie  judges  at  each 
place  of  voting  shall  be  ot  one  politJcat 
{larty,  and  tbe  other  judge  of  a  different 
party;  and  there  shall  be  the  liiie  difference 
at  each  voting  place  between  the  sheriff  and 
(.■lerk.  of  election,"  etc  And  further;  "Each 
political  party  may  appoint  one  challenger 
for  «ach  precinct,  ivho  shall  lie  entitled  (o 
st&7  ID  the  room,  or  at  the  door  thereof." 
Ky.  SUt.  {  U70.  And  again :  "The  county 
executive  committee  ot  each  party  having 
a  ticket  to  be  voted  at  an  election  may  des- 
ignate a  suitable  person  to  be  present  at,  wit- 
ness, and  inspect  the  counting  of  the  vote  in 
each  precinct,  who  shall  be  admitted  to  said 
voting  place."  Id.  |  1481.  The  law  does 
not  confer  this  right  to  have  inspectors  on 
any  individual,  or  group  or  party  of  indi- 
vidnala,  as  such,  but,  as  we  think,  on  each 
political  party.  And  not  on  it,  unless  it  had 
a.  ticket  to  be  voted  at  the  election.  A  single 
individual  mi^ht  have  his  name  placed  on 
the  official  ballot,  by  petition  or  otiierwise, 
*s  the  sole  representative  of  a  Itnown  politi- 
-cal  party;  if  ao,  bia  parly  is  entitled  to  in- 
?pectora;  or  a  group  of  candidates  might 
have  their  names  so  placed,  and,  as  rcpre- 
*cntative»  of  their  political  party,  they 
would  be  entitled  to  inspectors ;  or  it  may  be 
that  a  new  political  party  may  be  formed. 
with  distinctive  aims  and  purposes,  and  not 
allied  with  any  ot  the  existing  parties,  and 
he  entitled  to  such  inspectors.  But  in  every 
rtise  the  right  niiint  rest  on  the  fact  that  the 
individual  or  group  or  list  ot  candidates  is 
the  representative  of  a  diatinct  political 
party,  and  not  the  representative  morely  of 
a  part  or  faction  of  an  existing  political 
party.  We  think,  therefore,  without  elab- 
oratinfr  the  point  further,  that  candidate 
Brown  was  not  entitled  to  have  the  inspec- 

An  important  matter  urged  by  counsel  for 
the  plaintiff  in  the  application,  and  to  which 
we  shall  now  refer,  it  that  the  rinht  of  the 
candidate  Brown  to  have  admitted  to  the 
polls  an  inspector  who  is  appointed  by  the 
executive  committee  of  his  party  is  a  polit- 
ical rijrht.  and  therefore  not  one  enforceable 
In  a  court  of  equity.  This  contention  ia  sop- 
ported  bv  the  elementarv  writers,  and  by 
numerous  dei'isions  in  the  courts  of  other 
states,  as  well  ss  bv  several  of  this  court. 
«>  note.  Hmnnff  othpr  ens^s,  that  of  FlrtrhfT 
V,  Tutllr.  1.^1  T11.  41,  2.^  T,.  R.  A.  146.  37  N. 
E.  flfl3.  where  the  dnctrine  is  thus  apftv 
jfal«d:  "The  question  then  is  whether  the 
assertion  and  protection  of  political  riffhta. 
«s  judicial  power  is  a^'portioned  in  this  state 
50  L.  R,  A. 


diction.     We 
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ter  of  judicial  solicitude  and  protection,  and 
that  the  appropriate  judicial  tribunal  will 
not,  in  proper  cases,  give  them  prompt  and 
efficient  protection,  but  we  think  they  do  not 
come  within  tbe  proper  cognizance  of  courts 
ot  equity."  And  in  Sheridan  v.  Colvin,  73  III. 
237,  the  same  court  approved  the  doctrine  an- 
nounced in  Kerr,  Inj.  H  1-3,  that  "it  is  ele- 
mentary law  that  the  subject-matter  of  the 
jurisdiction  of  the  board  of  chancery  is  civil 
property.  The  court  is  conversant  only  with 
questions  of  property  and  the  maintenance 
of  civil  rights.  Injury  to  property,  whether 
actual  or  prospective,  is  the  foundation  on 
which  the  jurisdiction  rests.  The  court  has 
no  jurisdiction  in  matters  merely  criminal 
or  merely  immoral,  which  do  not  affect  any 
right  to  property.  Nor  do  matters  of  a  po- 
litical character  come  within  the  jurisdiction 
ot  the  court  of  chancery.  Nor  has  the  court 
of  chancery  jurisdiction  to  interfere  with  the 
[public  duties  of  any  department  of  govern- 
,  m^nt,  except  under  special  circumstances.  - 
and  where  nesessary  tor  the  protection  ol 
rights  of  property."  In  Alderton  v.  Kan- 
aioha  Countft  Comrs.  32  W.  Va.  640,  5  L.  R. 
A.  334.  9  S.  E.  8G8,  it  was  held  that  elections 
are  pfsentially  political,  and  courts  have  no 
jurisdiction  by  injunction  to  interfere.  In 
Re  Sotrj/jT.  124  U.  S.  200,  31  L.  ed.  402.  8 
Sup.  Ct.  Rep.  492.  it  was  held  that  a  court 
of  equity  has  no  jurisdiction  of  crimes,  or 
any  matters  political,  or  of  any  matters 
purelv  administralive  in  their  nature.  So, 
in  Peck  V.  Wcddell,  17  Ohio  St.  283,  it  was 
said  that  a  court  of  equity  had  no  jurisdic- 
tion to  enjoin  an  election  officer  from  record- 
ing an  abstract  of  a  vote,  although  the  vote 
about  to  be  rei^orded  was  charged  to  be  fraud- 
ulent; that  the  only  mode  of  purging  an 
election  of  fraud  was  by  a  contest,  and  by  ex- 
ecuting the  criminal  laws.  See  also  High, 
Inj.  ii  131Z-131S.  Our  own  decisions  are 
no  less  emphatic,  where  the  question  has 
been  considered.  In  Common  Bchool  Di»t. 
Tio.  88  V.  Garvey.  80  Ky.  164.  the  principal 
objection  urged  af^inst  the  validity  of  an 
election  in  a  common-school  district,  with 
reference  to  the  imposition  ot  a  tax,  was,  as 
the  court  said,  "as  to  the  manner  in  which 
the  judge  ot  the  election  wss  chosen,"  and  it 
was  said ;  "It  is  not  pretended  that  the  law 
did  not  authorize  the  imposition  of  such  a 
tax.  or  that  the  property  levied  on  was  ex- 
empt from  taxation ;  so  there  is  nothing  in 
the  record  that  will  authorise  the  chancel- 
lor to  Hdjndgc  the  election  void  and  the  tax- 
ation illr^^al.  And,  although  this  is  not 
strictly  an  election,  the  door  of  a  court  of 
equity  will  not  be  opened  to  those  whose  only 
purpose  is  to  invite  the  chancellor  to  super- 
vise the  action  of  judges  of  an  election. 
.  .  .  and.  if  so.  to  declare  the  election 
void,  or  some  other  person  than  the  one 
chosen  f  ss  jud^e  ot  the  election]  to  have  been 
elected."  And  the  court  held  that  whether 
nn  action  aeainst  the  judge  ot  th»  election 
for  usurpation  of  office  co'iI4  be  maintained. 
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«T  proceediDga  b;  i]uo  varTuiU)  be  instituted, 
was  a  question  not  necessarf  to  decide,  but 

that  "it  ia  certain  t^at  the  chancellor  will 
not  exercise  Buch  a  jurisdiction;"  citing 
Cooley,  Const  Lim.  p.  770,  In  Clarke  v. 
Rogers,  81  Ky.  47,  Judge  Pryor,  for  the 
court,  eaid:  "A  court  of  equity  is  asked,  in 
effect,  to  hold  another  election  for  the  pur- 
pose of  determining  who  were  legal  voters, 
and  to  purge  the  polls  by  striking  from  the 
list   of  recorded    votea     '  '  "    """'    ~~ 


_  .1  to  vote  is  asked  to  be  weighed  by  the 
chancellor,  and  determined  from  the  testi- 
mony. A  court  of  equity  should  neither  in- 
vito nor  claim  such  a  jurisdiction,"  And 
the  court  said  further  that  "it  would  be  en- 
larging the  field  of  equity  jurisdiction  to 
deteruiine  that  it  is  the  duty  of  the  chancel- 
lor to  investigate  the  rights  of  the  citizen  at 
the  ballot  bor  in  the  election,"  eto. 

It  ia  claimed  that  a  number  of  recent  cases 
hold  to  the  contrary.  We  do  not  so  find. 
Several  agreed  cases  have  been  considered 
where  the  object  sought  was  to  lest  the  con- 
stitutionality of  certain  statutes,  and  this 
court  has  considered  the  cases  on  their  mer- 
ita.  No  reference  in  the  court  below  or  in 
this  court  was  made  to  the  question  of  chan- 
cery jurisdiction.  In  Berry  v.  iScCollotigh, 
94  Ky.  247,  22  S.  W.  78  (a  case  also  relied 
on  by  the  defendants),  the  question  of  the 
power  of  the  cbancellor  to  entertain  the 
question  involved  was  made  by  the' appellee; 
but  the  court  eicpresaly  waived  the  point, 
and  decided  the  case  for  the  appellee  on  oth- 
er grounds.  But  it  may  be  noted  that  in 
that  case  appellant,  the  actual  incumbent  of 
the  otiice,  diarged  that  the  appellee  was  an 
intruder,  and  was  embarrassinf;  the  plain- 
tJS  in  the  discbarge  of  his  public  duties. 
This  was  also  true  in  the  Bopkins-Swift 
Ca»e,  100  Ky.  14,  37  S.  W.  165.  And  tliese 
averments  are  held  generally  to  confer  ju- 
risdiction on  courts  of  equity.  2  High,  Inj. 
%  ICI-'i.  It  ia  said,  however,  that  in  these 
cases,  tried  below  in  equity,  and  heard  here 
on  appeal,  the  judgments  below  must  have 
been  treated  as  wholly  void,  unleaa  we  had 
regarded  the  chancellor  as  having  jurisdic- 
tion, because  neither  the  parties  nor  the 
court  could  waive  the  question  of  jurisdic- 
tion. If  by  "juriadiction"  reference  is  had 
solely  to  the  power  of  the  court  to  entertain 
tbs  question  presented,  then  there  could  be 
no  waiver  or  agreement  conferring  juriadic- 
tion. But,  when  we  speak  of  lack  of  power 
or  jurisdiction  in  a  court  of  equity  to  con- 
sider other  than  questions  of  civil  rights, 
we  have  reference  solely  to  the  occasion  for 
the  eitprcise  of  the  court's  power.  Thua,  in 
People  €x  rel.  Oaynor  v.  McK^ane,  78  Hun, 
164,  28  N.  Y.  Supp.  081,  the  distinction  was 
pointed  out  between  the  use  of  the  term  "ju- 
risdiction" as  referring  to  the  power  of  the 
court  to  hear  and  determine  the  application 
for  the  injunction,  and  the  use  of  that  term 
as  referring  to  the  occasion  for  the  exercise 
of  the  court's  power,  which  ia  "equitable  ju- 
risdiction," the  court  saying!  "This  dis- 
tinction, while  clearly  pointed  out  in  the 
6U  L.  R.  A. 


best  works  on  equity  jurisprudence,  has  not 
always  been  observed  in  judicial  opinions; 
and  the  expression  'jurisdiction'  has  been 
used  when  the  writers  meant  only  to  inquire 
whether  the  facts  before  the  court  presented 
a  case  for  the  proper  exercise  of  the  power 
of  a  court  of  equity."  While  in  this  stAt«, 
as  in  New  York,  legal  and  equitable  actions 
are,  in  a  measure,  blended  a«  to  form,  prin- 
ciples remain  the  same,  and  the  chancellor, 
unless  he  is  so  empowered  by  statute,  will 
not  interfere  by  injunction  where  previous 
to  our  Code  he  could  not  do  so.  See  ftlso 
Woodt-uif  V.  Fither,  17  Barb.  2Z4.  Ths  lit- 
igants may  therefore  waive  objection  to  the 
form  of  the  action,  and  the  judgment  will 
not  be  so  wholly  void  that  it  may  be  attacked 
in  a  collateral  proceeding.  Still,  as  we  have 
already  seen,  as  in  the  Missouri  case  cited, 
a  writ  of  prohibition  may  be  applied  for  t^ 
sta;y  the  chancellor  if  proceeding  beyond  his 
equitable  jurisdiction. 

It  is  said,  however,  that  the  remedy  by 
mandamus  is  wholly  inadequate  in  cases  of 
this  kind,  because  there  can  be  no  such  writ^ 
issued  until  there  has  been  a  refusal  or  omis- 
sion to  do  the  act  required  of  the  delinquent, 
and  to  wait  until  after  this  refusal  or  omis- 
sion would  be  to  wait  until  the  wrong  was. 
done.  That  such  a  writ  will  not  be  awarded 
ordinarily  until  after  demand  or  refuaal  ia 
true;  but  when  the  act  required  to  be  done 
involves  the  discharge  of  a  public  duty  the 
rule  seems  not  ao  strict,  but  Uie  writ  may  go, 
if  the  conduct  and  statemente  of  the  delin- 

?uent  show  tbat  he  does  not  intend  to  per- 
orm  his  duty.  Thus,  In  Morton  v.  Comptrol- 
ler General,  4  B.  C.  N.  S.  431,  It  was  held 
that,  where  an  ofScer  charged  by  law  with 
performance  of  a  duty  on  or  before  the  day 
fixed  by  law  gives  notice  that  he  does  not 


if  the  rule  is  otherwise,  and  mandamus  may 
not  be  granted  in  anticipation  of  a  supposed 
omission  of  duty,— and  this  view,  it  may  be 
admitted,  is  supported  by  the  weisht  of  au- 
thority (High.  Extr.  Legal  Rem.  312).— stil! 
there  could  rarely  be  cases  of  serious  hard- 
ship. The  presumption  is  that  officers  wilt 
ordinarily  perform  their  duties,  and  especial- 
ly so  when  heavy  penalties  are  prescribed  for 
failure  to  do  so.  The  right  of  the  judiciary 
to  interfere  with  the  administrative  proc- 
esses provided  by  law  for  the  conduct  of  an 
election,  if  it  exisite  at  all,  ought  to  be  rare- 
ly exercised.  The  law  has  imposed  on  cer- 
tain executive  and  administrative  oFRcers  thft 
duty  of  conducting  elections,  and  It  is  of  the 
utmost  importance  that,  in  the  exercise  of 
the  powers  and  the  discharge  of  the  duties 
and  responsibilities  confided  to  such  officers, 
they  should  not  he  controlled  or  interfered 
with,  at  leAst  while  engaged  in  the  actual 
duty  of  holding  the  election.  Moreover,  in- 
stances of  such  interference  will  tie  the 
rarer,  because  generally  the  performance  of 
the  various  duties  imposed  on  the  ofTicers 
will  be  found  to  involve  the  exercise  of  in- 
telligent discretion  and  judgment,  and  this 
quasi-judicial  fnnction  is  confessedly  with- 
out the  sphere  of  judicial  Interference.    In 
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the  cB.8«  at  bar  the  )^p«i  eoiutriictioii  ot 
the  law  aa  to  inapectora  may  not  ba  the  sab- 
ject-matter  of  auch  discretion,  but  whether 
the  claim  of  the  Honut  Election  Democratic 
party  that  it  ia  a  party  within  the  meaning 
of  the  BtaLutea,  and  ie  therefore  entitled  to 
inepectora,  is  well  founded,  depends,  not 
merely  on  a  proper  conatruction  of  the  law, 
but,  as  we  have  Been,  ou  the  exieteiice  of  im- 
portant facta  making  or  not  making  it  a 
"party,"  within  the  meaning  of  the  etatutea, 
and  which  facta  must  be  investigated  and 
passed  on  by  the  precinct  offlcera.  Thus,  in 
Taylor  T.  Kolh,  100  Ala.  603,  13  So.  779.  it 
was  held  that  a  court  haa  no  jurisdiction, 
even  by  mandamus,  to  compel  election  offi- 
cers to  name  election  inspectors  under  a  atat- 


ute  providing  that  such  inspectors  weie  to 
be  appointed  from  opposing  political  parties. 
In  Dalton  v.  Btate  ex  rel.  Ricliardion,  43 
Ohio  St.  052,  3  N.  £.  683,  it  was  held  that 
a  court  haa  no  jurisdiction,  even  by  man- 
damus, to  compel  election  otticere  to  certify 
or  reach  certain  results.  The  doctrine  ia 
fully  enunciated  in  High,  Extr.  Legal  Bern. 
li  42-16. 

Od  the  whole  case,  we  conclude  tliat  tha 
chancellor  was  without  jurisdiction  to  con- 
trol or  direct  the  plaintifTs  in  the  manner 
sought,  and  therefore  the  tcrit  of  ptohibitioit 
heretofore  temporarily  granted  is  noio  mada 
parpetvaL 

Petition  for  rehearing  overruled. 


MISSISSIPPI  SUPREME  COITRT. 


Sophie  MURPHY,  A.ppt., 

INDEPENDENT  ORDER  OP  THE  SONS 
AND  DAUQHTER8  OF  JACOB  OF 
AMERICA. 


I.     PrwTisiona 


I  kr-lamra  of  a  matBal 
LttoB,  I  bat  an  J  member 
three  ipoatlii  In  arrears  ihall  be  declared 
nonflnanclel.  and  that  any  member  lalilns 
to  Tisit  the  lodge  ahall  itand  auapended  until 
a  prearrltied  One  Is  paid  unless  he  baa  a 
lawful  ezcuK,  da  not  make  a  member  non- 
flnanclal  for  tallnre  to  par  dues  until  be  Is 
three  moDtbs  In  arrears  and  be  has  been  de- 
clared DonQnanclat. 
2.  PiilTnre  to  par  asB«*aBieBts  will  not 
subject  a  member  of  a  mntaal  benefit  saclety 
to  auspeDtloQ  witbout  notice  of  tbe  arrearage. 


wbere  the  bj-lawi  require  each  member  to  b» 
notified  Bi  to  Brrears. 

3.  Wtlfnl  fallare  of  the  lodKe  oOleera 
to  do  tbelr  dntr  towards  collecting  a 
deitb  claim  of  a  member  of  a  mutual  benefit 
Bocietj  will  not  forfeit  tbe  rlgblB  of  tbe  bene- 
ficiary who  has  done  all  she  cao  In  compli- 
ance with  tbe  rales  of  the  Bssoctatloa. 

4.  Pallare  of  a  Babordlnate  lodce  of  a 
mutual  benefit  society  to  remit  on  asteasmeDt 
to  the  grand  lodge  will  not  forfeit  the  rigbts 
of  a  member,  altbougb  tbe  by-laws  pmtlde 
that  tbe  grand  lodge  sbsll  oot  be  beld  tor  neg- 
lect o(  duty  of  subordinate  lodgea. 

(April  3.  1»00.) 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Court  for  Hinds  County 
dismissing  a  complaint  filed  to  compel  pay- 
ment of  the  amount  alleged  to  be  due  under 
a  mutual  benefit  certificate.     Reveraed. 


Aa  ahown  by  tbe  opinion  In  tbe  principal 
ease,  the  conclusion  there  reached  upon  tbe 
qoestlon  suggested  by  the  title  of  tbe  note  has 
the  direct  aapport  of  Supreme  Lodge,  K.  of  P. 
r.  Withers.  ITT  D.  S.  ZflO,  44  L.  ed.  T6S,  20 
Sup.  Ct.  Uep.  611 :  and  Schunek  v.  Qegenseltl- 
eer  Wlttwen  and  Walaen  Fond.  44  Wis.  373, 
and  Austerllts  v.  Order  cf  Chosen  Friends,  14 
Kat.  Corp.  Kep.  030. 

Ia  the  former  case  tbe  United  States  Su- 
preme Court  holds  that  the  failure  of  the  see- 
retarr  of  a  lubordlnate  branch  or  section  of  tbe 
Knights  of  Pythias  to  transmit  to  the  general 
board  of  control  witbin  the  time  specified  by 
tbe  general  laws  of  tbe  order  moneys  paid  to 
him  In  due  time  by  a  memlier  will  not  be  ground 
(or  the  forfeiture  of  tbe  policy,  since  tbe  sec- 
retary'B  negligence  la  not  chargeable  to  the 
member,  liut  Is  tbat  of  an  agent  of  the  order, 
Botwlth standing  a  provision  In  the  geaeral  laws 
of  the  order  to  the  effect  that  be  Is  to  be  re- 
garded as  tbe  agent  of  the  member  and  not  of 
the  order,  wliers  tbe  general  laws  also  require 
tbe  meml>er  to  pay  duei  to  such  secretary  only, 
sad  provide  tbat  the  secretary  shell  transmit 
lomediatelj  after  tbe  tenth  of  each  montb  all 
Boneys  collected  by  him.  snd  tbst  tbe  local 
biancb  shall  be  responsible  to  the  board  of  con- 
trol for  all  aacli  moneys  collected  by  tbe  secre- 
MI    R.A. 


tary.  The  court  dlspoBCB  of  the  obstacle  pre- 
sented by  express  proFlslon  that  the  secretary 
Is  to  bo  regarded  as  the  agent  ot  tbe  member 
■nd  not  of  tbe  order  by  boldlcg  that,  as  sppllcil 
to  the  payment  of  dues,  It  Is  opposed  to  the 
facts  of  tha  case,  and  that  the  secretary  Is  In 
reality  tbe  agent  of  the  Supreme  Lodge  from 
the  time  he  receives  tbe  payments,  and  Ibat  tbe 
Insured  Ib  cot  reapoUBlble  for  his  failure  to  re- 
mit. Q'be  court  cmpbsslEea  the  fact  that  under 
tbe  laws  of  the  order  tbe  memtrer  Is  bound  to 
pay  bis  dues  to  the  secretary,  and  has  no  means 
of  enforcing  tbe  letter's  duty  to  remit  tbe  same 
to  the  Supreme  Lodge. 

Tbe  court  In  that  eaie,  as  does  the  court  la 
tbe  prlQclpal  case,  cited.  In  support  of  its  posi- 
tion, a  number  of  cases  dealing  with  the  gen- 
eral question  as  to  tbe  elTect  of  provisions  la 
policies  of  Insurance,  that  the  person  procuring 
tbe  Insurance  shall  be  deemed  tbe  agent  of  tbe 
insured,  and  not  of  the  Insurer. 

A  Judge  o(  the  superior  court  of  Illinois,  in 
an  oral  opinion  In  Austerllts  v.  Order  of  Chnsea 
Friends,  reported  Id  14  Nat.  Corp.  Bep.  U30. 
also  beld  tbat  tbe  oIBcera  of  the  eubordlnate 
lodge  of  a  benefit  order  were  the  agents  of  tbe 
supreme  council,  rather  than  of  tbe  members 
of  tbe  lodge,  with  reference  to  tbe  dnty  en- 
Joined  upon  them  by  a  by-law  requiring  the  sec- 
retary of  tbe  sulrordinate  council  to  certify  ta 
it*  treasurer  the  amouot  due  on  each  s 
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SUtcment  bf  Whltfleld,  J.: 

In  December,  1890,  Delia  Murphj'  joioed 
the  Independent  Order  of  the  Sons  and 
Daughters  of  Jacob  of  Amerii^,  a.  benevolent 
institution,  and  received  a,  benefit  certificate 
showing  that  she  was  a  member,  and  that 
upon  her  death  the  bcDeflciarjr  therein,  her 
mother,  would  be  entitled  to  a  sum  of  money 
equal  to  25  cents  for  each  member  in  good 
standing  in  the  order.  At  the  tAme  time 
she  received  a  meinbership  card,  upon  which 
all  payments  of  durs,  nsBesBinents.  etc..  were 
entered.  Delia  died  in  Maj,  laSS.  The  or- 
der refused  to  pay  anything  on  the  certifl- 
'Cate  held  by  her,  and  her  mother,  Sophie 
Murphy,  filed  the  bill  in  this  case  in  the 
cbani^ry  court  of  Hinds  county,  seeking  to 
recover  the  amount  due  on  it,  and  asking  die- 
'Covery  as  to  the  number  of  members  in 
good  standing,     She  alleges  in  her  bill  that 


Delia  Murphy  wai  accepted  si  a  member  in 
the  defendant  company,  and  complied  with 

all  the  rulee  and  regulations  thereof  until 
her  death,  and  had  paid  all  the  assessments, 
dues,  and  fines  up  to  and  including  the  month 
of  June,  1897  ;  that  in  the  early  part  of  June, 
18'J7,  she  met  with  a  serious  accident  bv 
stepping  on  a  nail,  from  the  effects  of  which 
she  was  prostrated  on  a  bed  of  sickness,  and 
from  which  she  never  recovered ;  that  she 
promptly  notified  the  officers  of  Madison 
Lodge,  No.  21B,  of  said  order,  located  in 
Jackson,  Misaisaippi,  the  local  lodge  in  which 
she  held  her  membership;  that  she  wa«  very 
poor,  and  it  became  the  duty  of  the  subordi- 
nate lodge  to  which  she  belonged,  under  thei 
constitution  and  by-laws  of  the  order,  to  pro- 
vide for  and  care  for  her  during  her  sicl;- 
nese,  and  that  the  proper  officern  of  said 
lodge  promised  and  agreed  to  do  so  to  the 
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own  membfrB,  iluce  ttaere  would  bi 
why  a  subordinate  coUDcI)  should  t> 
for  nonpajmctit  or  failure  to  torv 
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□cipil  c£Be  Is  also  lapponed  bj  Wblte- 

^     clave,  I.  O,  of  II    62   ted. 

was   held    ihnt    un    acency 


Ab  pointed  out  b;  the  opinion  in  Supreii 
Lodge,  K.  Dt  P.  V,  Withers.  177  U.  8.  2(M).  ■ 
t,.  ed.  702,  20  Sup.  Ct.  Rep.  eil.  the  deelsli 
in  Campttell  v.  Supreme  Lwlgp.  K.  of  ['.  ct  11 
World,   108  Mass.  3»T,  47  X.  E.  100.  la  not  i 


The   defend- 
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HllreeloTy  dues  promptly  paid  by  theiDembersdld 
not  opeiate  to  forfeit  or  suspend  the  right  of 
the  members.  notwlthstandlnR  a  provision  of 
ibe  eoDBtltution  that  "everyone  whoie  assesB- 
ment  la  not  paid  by  his  grove  to  the  directory 
within  thirty  days  after  demand  made,  forfeits 
bla  clalma  to  the  Insurance  lum.  and  be  Is  not 
restored  la  his  rights  untii  thirty  days  after 
payment  of  all  arrears  Is  made."  Tbe  court  ad- 
mitted the  difficulty  of  placing  s  construction 
DpoD  the  constitution  and  by-iaws  of  tbe  order 
that  would  entirely  barmonite  all  provisions, 
tint  held  that  construing  sucb  provisions  In  tbo 
view  of  the  benevaient  character  of  tbe  order. 
It  could  not  have  been  Its  Intention  Ibat  a  mem- 
ber who  had  paid  all  dues  ahould  forfeit  his 
rights  In  tbe  fund  because  of  a  default  of  his 
grove,  for  whose  acts  he  wai  In  no  way  respon. 
slble.  It  does  not  appear  Id  this  case  Ibat 
there  was  an  express  provlBton  like  that  In  the 
principal  cBse.  snd  In  Bupreme  hoUgt.  K.  of  P. 
T.  Wltbera.  ITT  V.  8.  260,  44  L.  ed.  T02,  20 
Hup.  Ct.  Rep.  Oil,  purporting  to  malie  the  sub. 
ordinate  grove  tbe  agent  of  its  members  and 
not  of  tbe  order.  But  It  would  aeem  Ibat  tbe 
eipreBB  provision  quoted  above  furnlabed,  at 
least,  as  difficult  an  obstacle  to  the  preaervs- 
tion  of  tbe  member's  rlgbte.  since  It  la  by  Its 
lerms.  only  applicable  to  tbe  payment  of  assess- 
ments by  the  subordinate  grove,  and  tbe  de- 
nial to  It  rrf  any  edect  for  that  purpose  deprives 
It  of  all  effect  whatever,  while  the  general  pro- 
vlBiOQ  with  reference  to  agency  may.  perhaps, 
be  rfTectual  for  other  purpoaea.  even  If  Ita  ellect 
tor  tbe  particular  parpose  In  gueatlon  be  de- 
vled. 
50  l..  R.  A. 


oageu 


!!•  involved.  In  Campbell  v.  Supreme  Lodge. 
of  r.  of  Ibe  World,  however.  It  was  admliied 
at  a  nuspeusion  of  membership  and  forfeit- 
e  occurred  by  reason  of  tbe  default  of  the 
rrcTory  of  the  local  Bccllon  In  forwarding 
e  moDihiy  payments  and  dues  to  tbe  board  of 
ntroli     and     the     only    guest  Ion    ralaed    was 

instated   at    tbe   time   a    letter   remitting    the 


action 


int  b 


pended,  ahall  regnln  ail  rlgbta  as  a  aectlon,  and 
any  surviving  member  thereof  shall  regain  full 
riglits  and  proDts  held  previous  to  such  for^ 
felture.  If,  wllbin  thirty  days  from  the  sus- 
pension of  warrant,  the  section  shall  pay  to  tha 
board  of  control  the  amount  of  alt  monthly 
payments,  aaseaaments.  or  dues  accruing  upon 
aald  members.  Tbe  member  In  question  died 
between  the  date  of  Ibe  mailing  and  the  rereipt 
by  the  board  of  control  of  tbe  letter  contelii- 
Ing  the  duea.  The  court  decided  against  the 
benedclary  upon  the  ground  that  the  assesa- 
mrnts  am)  duea  Were  not  paid  to  tbe  board  at 
control   until  It  had   received   tbnn, 

Tbe  decision  In  Peel  v.  Great  Camp.  K.  or 
M.  of  the  World.  83  Mich,  02.  47  N.  W.  119. 
however,  aeems  to  be  opposed  to  those  cas^a. 
Id  that  case  a  subordinate  lent  bad  been  sus- 
pended because  of  tbe  failure  of  Ibe  Qnanelal 

to  notify  the  Great  Camp  of  tbe  names  of  the 
members  who  failed  to  pay  the  assessment.  It 
was  admitted  that  Ibe  suspension  at  the  sub- 
ordinate tent  was  proper  and  legal  under  tha 
law*  of  the  Order,  which  also  provided  that  lbs 
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-extent  of  fl  per  week  during  her  Biekaeit, 
but  that  the  fod^  bad  n^lect«d  and  failed 
t»  perform  its  Mid  dutj,  and  never  paid  her 
anything;  that  Delia  had  paid  ali  her  dues, 
6nfS,  and  aasessmentB,  and  had  lullj  com- 
plipd  witii  ali  her  obligations  ««  a  member 
up  to  the  time  ehe  got  sick,  and  her  Bickoeu 
was  not  of  a  »ei:ual  nature,  or  connected 
witlt  childbirth,  and  that  she  was,  under  the 
conatitution  and  bj-laws,  then  and  there  en- 
-titled  to  said  lick  benefit;  that  under  the 
constitution  and  bj-lawa  it  became  the  dut7 
and  privilege  of  the  said  local  lodge  to  de- 
dutrt  from  the  amount  of  said  aick  duee  the 
■mount  of  the  dues,  flues,  and  assessments, 
and  that  the  amount  of  this  sick  benefit  ez- 
■ceMled  the  dues,  fines,  and  aBsessments  she 
was  required  to  pay;  that  said  Delia  wai 
never  suspended  as  a  member,  and  was  never 
■declared  "non financial,''  and  was  never  so  in 


fact;  that,  in  consequence  of  the  repeated 
promises  ot  the  officer  of  aaid  lodge  during 
the  illness  of  Delia  to  paj  her  the  sick  bene- 
6t,  no  effort  was  made  by  her,  or  anyone  for 
her,  to  pay,  or  to  see  that  the  dues,  fines, 
and  HSBBsaments  were  paid,  otherwise  than  by 
deducting  them  from  the  amouot  due  ber; 
that  after  the  death  of  Delia  it  was  the  duty 
of  the  ofTjcers  of  said  Madison  Lodge,  No.  21S, 
to  make  aSidavit  of  her  death,  and  furnish 
the  same  to  the  grand  scribe  and  officers  of 
the  defendant  company,  whose  duty  it  was  to 
notify  the  grand  master,  another  officer  of 
said  defendant,  who  is  required  to  make  an 
assessment  to  pay  the  amount  due  complain- 
ant under  said  certificate,  but  that  the  ofii- 
cere  of  said  Madison  Lodge,  No.  218,  neg- 
lected and  refused  to  make  the  affidavit  or 
comply  in  any  way  with  the  by-laws  in  that 
respect,  and  that  the  defendtuit  failed  and 


(UBpensloD  ot  ■  sotHirdlnate  tSDt  should  opersCs 
(o  suspend  ihe  m^nbets  thereof  unless  tbeji 
applied  to  the  record  keeiier  of  tbe  Great  Camp 
vrlthln    thirty    days   of   surh    suspension 


It    1 


□ed     that 


t   oijeratlve   scalnst   th< 
craaed   member,   because  he  was  not  [n   fault, 

■uapensloD  of  Ibe  subordinate  teut.  Tbe  order 
had  adopted  a  resolution  to  tbe  effect  thai  the 
subordinate  tent   should  be  deemed  tbe  agent 

and  Bssessnienis  to  tbe  Great  Csmp.  and  tbst 
tbe  GresL  Camp  should  la  no  cssebeliabletorde- 
-faalt  or  Degllgetice  on  tbe  pact  of  a  subordinate 
teat  or  Its  officers  in  sucb  transmission,  or  Ihe 
aervlng  ot  notices  ot  assessmeats  or  suspensions. 
Tbe  courl  held  that  notwithstanding  that  this 
rcacluilon  was  adopted  alter  the  deceas«d 
Joined  the  order.  It  was  binding  upon  him,  and 
that  his  estate  could  not  recover,  he  never  hav- 
Inc  aoplled  (or  a  special  certlflcate. 

So  also,  the  oplolou  In  yonnK  t.  Grand  Lodge 
of  the  Order  "Sons  at  Progress,"  S  Pa.  DIat. 
a.  209.  S4  W.  N.  C.  100  (Banned  In  173  Pa. 
302.  33  AC1.  1038.  on  the  opinion  below)  takes 
tbe  view  that  a  provlaloa  of  (he  coDstltutlOD  to 
tbe  effect  that  'odges  In  default  shall  forfeit 
their  claim  on  (be  endowment  fund  operates  to 
deprive  tbe  members  of  their  right  to  partici- 
pate In  the  endowment  fond  when  there  has 
been  a  suTpenslou  of  the  subordlDste  lodge  ae- 
cording  to  the  rules,  forniatltlea,  and  methods 
required  by  the  constltntlon,  but  holds  that 


t    to   show   t 


t   defen 
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B  been  a  suepensloa  Id  accordance 


Id  defaart.  but  tbat  It  Is  slao  neceaaarj  to  show 
that  ther 

The  conrt  In  O'Couuell  v.  Supreme  Conclave 
K.  of  D.  102  Oa.  143,  38  8.  Fl.  282.  said  that 
whether  tbe  act  of  an  officer  of  a  aubordlnate 
lodge  ot  a  given  order  Is,  In  a  particular  In- 
stance, binding  upon  the  Supreme  Conclave  ot 
the  order,  depends  upon  the  relation  of  the 
lonoer  to  the  latter  as  dedaed  by  its  constitu- 
tion and  by-laws,  and  upon  what  is  therein  pro- 
vided :  and  bence  tbat  It  coold  not.  In  the  ab- 
sence ot  necesanry  information  on  those  polnta. 
be  Intelligently  determined  wbetber  or  not  tbe 
paynient  of  an  asseaament  to  an  officer  of  the 
subordinate  lodge  would.  In  legal  coutempla- 
tlan.  be  a  paymeut  Co  the  Supreme  Conclave, 

The  reluctance  ot  the  courts  to  hold  that  tbe 
default  of  tbe  subordinate  lodge,  or  Its  officers 
operates  to  extinguish  tbe  rights  of  the  members 

or  their  bcneflclaries  Is 
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lowing  cases,  which  avoid  auch  a  result  by  con- 
Btrulng  the  rules  or  orders  of  the  assoclaclo* 
favorably  to  them. 

Supreme  Lodxe,  K.  of  H.   v.   Abbott   (Ind.) 
11  Ina.  L.  J.  807,  held  that  an  order  mad    ■ 


J  for 


a  the 


lodge 


treasur;  wlthlu  thirty  days 
notice  should  stand  suspended,  "and  that  If  a 
death  should  occur  In  aald  lodge  during  said 
suspension  no  death  beneOt  should  be  psid." 
only  operated  to  luspead  payment  during  de- 
fault of  the  subordinate  lodge,  and  that  after 
the  relnitstement  of  the  lodge  recovery  could 
be  bad  upon  the  certldcste  ot  a  member  wbo 
died  In  the  Interval  between  the  soapenslon  and 
tbe  reinstatement. 

So.  also,  WssblngtoD  Camp  v.  Funeral  Bee. 
Asso,  8  Pa.  Dlst.  Bep.  IBS.  held  that  a  by-law 
providing  tbat  any  Camp  neglecting  to  pay  as- 
aessmentB  tor  thirty  days  after  notice  "sbalt 
be  flued  ten  cents  for  each  and  every  member 
on  their  roll,  and  be  suspended  and  debarred 
from  all  participation  In  the  fund  until  alt 
arrearages  and  does  shall  be  paid,  and  should 
the  refuaal  or  neglect  continue  tor  the  space 
of  thirty  days  additional,  shall  be  dropped  from 
the  roll,"  only  Imposed,  as  a  penally  for  delay. 
the  One  of  ten  cents  pec  member  and  the  delay 
of  payment   ot   any   beneflts    until    the    neglect 

off  tbe  rigbts  of  heneHclarles  ot  members  dying 
during  the  additional  period  of  thirty  days. 

And  Supreme  Lodge  Nat.  Iteserve  Asao  v. 
Turner,  ID  Tei.  Civ.  App,  348,  47  8.  W.  44. 
beld  Chat  Ihe  auspenalon  ot  a  aubordlnate  lodge 
□(  a  benefit  society  under  a  by-law  providing 
that  any  subordinate  lodge  may  be  suspended 
and  members  under  It  deprived  ot  all  beneflts 
from  tha  death-benellt  fund  by  the  aupreme 
president,  whenever  auch  subordinate  lodge 
shall  refuae  or  deglect  to  pay  Its  aasesamenCs  to 
the  general  or  death-benefit  fund  within  the 
legal  time.  Old  not  operate  to  suspend  tbe  mem- 
bers of  the  lodge,  but  merely  fixed  a  penalty 
upon  the  members  of  a  suspended  lodge  by  re- 
fuilQg  to  permit  a  member  of  such  lodge  to 
participate  In  the  death  benefit  during  aucb 
auapenalon :  and  that  It  was  not  neceasary  tot 
the  Individual  members  to  apply  tor  relnstate- 

Thla  review  of  the  esses  In  which  (he  eisct 
question  suggested  by  the  title  of  the  note  Is 
decided  shows  that  tbe  weight  of  authority  sup- 
ports tlia  conelnsloit  reached  In  tbe  principal 
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refused  to  make  ao  aaaesBment,  or  take  anj 
Htepa  towards  the  payment  of  the  amount 
due  complainant;  that  three  diEinberegted 
members  of  said  Madison  Lodge,  No.  218, 
made  an  affidavit  of  the  death  of  Delia,  and 
of  her  good  standing  in  the  order,  and  that 
said  affidavit  was  delivered  to  the  grand 
master  of  the  defendant  company.  The  bill 
prajH  that  the  defenda.nt  be  compelled  to 
state  the  number  of  its  members  subject  to 
assessment,  and  that  an  assessment  be  made 


a  exhibit  to  the  bill.  Tbi 
contained  the  following  stipulations:  Art. 
3,  f  6 :  "Each  member  shall  pay  in  his  lodge 
treasury  not   more   than   seventj-Bve   cents 

Eer  mouth  dues,  and  do  member  shall  allow 
is  dues  to  exceed  three  successive  months." 
Section  7:     "Each  and  every  member  shall 

Say  their  aaaessmenta  within  thirty  days 
rom  date  of  notice  if  issued  under  the  taw 
for  collecting  after  the  death  of  a  member, 
but,  if  issued  under  the  advance  assessment 
taw,  within  sixty  days,  or  stand  suspended." 
Art.  5,  (  7:  "Any  member  who  is  three 
months  in  arrears,  including  dues,  fines, 
taxes,  etc.,  shall  be  declared  nonjinancial." 
Section  8;  "Any  member  allowing  himself 
to  become  four  months  in  arrears,  including 
dues,  fines,  taxes,  etc.,  is  hereby  declared  sus- 
pended." Section  '20:  "They  shall  visit 
their  lodge  at  least  on  each  regular  monthly 
meeting,  otherwise  they  shall  be  fined  no  less 
than  five  cents,  and  stand  suspended  until 
paid,  unless  they  have  a  lawful  cieuse." 
Art.  7,  (  1;  "Every  subordinate  lodge  shall 
care  and  provide  for  its  sick  members  who 
are  financial;  provided  said  sickness  ig  not 
of  a  sexnal  nature,  or  sister  in  childbirth. 
If  an  assessment,  monthly  dues,  or  taxation 
notice  is  befoie  the  lodge  while  a  member  is 
sick  sjid  receiving  aid  from  the  lodge,  the 
W.  S.  shall  deduct  the  same  from  the  amount 
given  to  said  memher,  and  the  sick  commit- 
tee shall  notify  said  sick  member  of  the 
same."  Section  5;  "When  an  allowance  is 
made  to  a  sick  member  the  P.  R.  or  S.  C. 
shall  draw  the  allowance;  after  paying  any 
amount  due  by  the  member  to  the  order,  pay 
the  remainder  to  the  sick  member."  Art. 
10,  I  IS:  "If  a  memher  is  nonfinancial,  and 
gets  sick,  he  cannot  be  allowed  a  sick  benefit, 
and,  by  taking  credit  for  the  benefit,  or  any 
part  thereof,  straighten  himself.  No  mem- 
ber, nonilnanciel  or  suspended,  when  he  gets 
lick,  can  straighten  himself  while  sick,  and 
no  member  who  is  straight  when  he  gets  sick 
can  become  nonfinancial  or  suspcndcil  while 
sick,  unless  his  lodge  becomes  nonfinancial,  or 
lails  to  pay  its  assessments."  Art.  7,  8  18 : 
■"The  officers  of  subordinate  lodges,  encamp- 
ments, and  royal  houses  shall  be  held  as  offi- 
cers only  of  the  bodies  that  elect  them,  and 
the  grand  lodge  shall  not  be  held  for  any 
neglect  or  omission  of  duty  of  said  officers." 
The  defendant  answered  the  bill,  denying 
tDost  of  the  material  allegations,  and  relying 
principally  on  the  following  defenses:  Delia 
eo  L.  E.  A. 


was  not  "straight"  with  the  lodge  when  tha- 
accident  occurred  or  when  she  died.  The  ac- 
cident did  not  result  in  permanent  injury, 
hut  she  was  able  U>  work,  and  did  work, 
after  the  accident.  The  death  did  not  result 
from  the  accident.  The  proper  proof  of 
death  was  not  furnished,  and  the  order  is  not 
bound  by  the  acta  of  the  officers  of  the  lodge 
to  which  Delia  belonged  in  not  furnishing 

froof  of  death.  The  opinion  states  other 
lets.  A  great  deal  of  testimony  was  taken 
in  the  cause,  and  on  final  hearing  a  decree 
wes  rendered  dismissing  complainant's  MIli- 
and  from  that  decree  she  appealed. 


Wbitfiald,   J.,  delivered   the  opinion   of 

the  court: 

Delia  Murphy  was  not  "nonfinancial " 
within  the  meaning  of  i  7,  art,  5,  and  I  20  of 
same  article,  taken  together,  and  construed. 
strictly  against  forfeiture,  for  two  reasons: 
First,  she  was  not  shown  to  be  "three  months 
in  arrears"  as  to  fines;  and  second,  she  had 
not  been  declared  nonfinancial.  Two  provi- 
sions of  a  similar  order,  strikingly  like  these, 
were  construed  not  to  work  a  forfeiture  with- 
out a  "declaration''  to  that  end  in  Scheufter 
V.  Grand  Lodge,  A..  O.  V.  W.  45  Minn,  261, 
47  N,  W,  798,  She  was,  then,  being  "flcan- 
cial"  when  the  injury  occurred,  entitled  to 
the  sick  benefit  of  $1  per  week,  as  provided  in 
i  1,  art.  6,  g  5,  art  6,  and  9  12,  art  10,  Her 
lodge  was  notified  of  her  condition,  but  neg- 
lected her. 

It  is  said  that  she  did  not  herself  pay  as- 
sessments Nos,  20,  21,  and  22.  There  is  no 
evidence  at  all  satisfactory  that  she  waa  eve- 
notified  of  these  aascssmenta.  The  last 
clause  of  i  1,  art  10,  expressly  made  it  the 
duly  of  the  worthy  scribe  of  the  subordinate^ 
lodge  "to  notify  each  member  as  to  his  ar- 
rears." It  is  necessary  that  such  notice- 
should  be  given.  This  is  in  accordance  with 
all  the  authorities.  McCorkle  v,  Texas  Ben- 
ev.  Asw.  71  Tex.  Ifil,  8  S.  W.  516;  Supreme 
Lodge  K.  of  H.  of  the  WorJd  v.  Johnson.  7S- 
Ind.  110.  A  contract  oould,  of  course,  be  so- 
framed  as  to  dispense  with  it;  but  it  is  heru 
required. 

it  is  said  that  the  proof  of  death  was  not 
made  by  the  proper  officers,  nor  in  the  proper 
mode.  The  appellant  did  all  she  could.  'The 
ofTicers  required  by  the  constitution  to  make 
it  oiit  and  forward  it  refused  to  do  so.  It 
cannot  he  that  a  wilful  failure  of  these  offi- 
cers to  do  their  duty  in  the  matter  can  cause 
a  forfeiture  of  appellant's  rights,  she  not  be- 
ing in  fault;  and  it  is  so  expressly  held  in 
young  V.  Qrand  Council,  A.  0.  of  A..  63  Minn. 
600,  65  N.  W.  933.  That  case  properly  holds 
that  the  subordinate  lodge  is,  ss  to  this,  tliQ 
agent  of  the  grand  lodge,  which  doctrine  is 
well  settled.  I  Uacon,  Ben.  Soc.  5!  118,  144. 
It  is  there  said  that  the  subordinate  lodge  is 
the  agent  of  the  grand  lodge,  and  not  of  the 
plaintifi!',  in  all  that  relates  to  the  collecting- 
of  the  assessments  for  death  b^iefits.  etc 

Finally,  it  is  said  that  the  subordinats- 
lodge  did  not  pay  the  grand  lodge,  even  it 
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Delift  Murph;  esn  be  regarded  as  not  delin- 
quent in  not  having  paid  tag  subordinate 
lodge,  bectiiiBe  not  notided  of  aBaessments 
>Ios.  20,  21,  and  22,  and  tbat  S  18,  art  7,  is 
conclusive,  in  tbis  view,  of  nonliabilitf ,  Tb« 
hidden  purpose  of  aaid  section  seema  to  be  to 
niAke  the  subordinate  lodge  the  agent  oi  the 
assured  in  all  things,  and  to  provide  that  its 
negligence  shall  not  bind  the  grand  lodge  a« 
principal.  We  say  "hidden,"  because  it  is 
not  clearly  ao  expressed.  But,  as  shown,  the 
subordinate  lodge,  under  tbe  conetitution 
and  by-laws,,  taken  as  a  whole,  and  the  gen- 
eral law  applica.ble  to  them,  as  to  the  facts  of 
tbis  case,  is  the  agent  of  the  grand  lodge  as 
to  the  payment  and  collection  of  aeaeaa- 
ments.  It  was  expresslj'  held  in  Bchunek  v. 
Grgerueitiger  Wittvien  und  Waiten  Fond,  44 
Wis.  3T5,  that  the  grand  lodge  cannot  escape 
liability  by  reason  of  the  failure  of  the  sub- 
ordinate lodge  to  do  its  duty  in  remitting  to 
the  grand  lodge  the  assessmenL  Says  the 
court:  "The  grove  [the  subordinate  lodge 
here]  surely  acts  for  and  represent!  the  de- 
fendant [tbe  grand  lodge]  in  making  the  con- 
tract with  the  member,  unless  we  adopt  aa 
ooirect  the  idea.  .  .  that  tbe  member,  by 
tome  one-sided  arrangement,  makes  a  contract 
with  himself  through  his  own  agent.  It 
seems  to  us  that  any  such  position  as  that 
the  grove  is  tbe  sole  agent  of  tbe  member  in 
effecting  the  insurance  or  collecting  tbe  as- 
sessments ia  untenable."  It  may  be  admit- 
ted in  this  case,  as  in  that,  that  tbe  provi- 
sions of  the  constitution  and  by-laws  are 
difficult  to  reconcile  with  each  other,  being 
very  inartificial ly  drawn.  But  the  great 
supervening  principles  in  the  light  of  which 
they  are  to  be  construed .^that,  aa  against 
forfeitures,  strict  construction  must  be  had, 
so  as  to  prevent  a  forfeiture  if  reasonably 
possible,  and  that  in  dealing  with  these 
benevolent  orders  liberal  construction  in 
favor  of  the  insured  is  to  be  indulged, — ap- 
plied here,  satisfy  us  that  the  appellee  is 
iUble. 

Since  writing  the  above  opinion,  the  Su- 
preme Court  of  the  United  States,  in  8u- 
jrreme  Lodge  K.  of  P.  v.  Withers,  177  U.  S. 
•  260,  44  L.  ed.  TQ2,  20  Sup.  Ct.  Rep.  611,  has 
decided  exactly  that  same  point  as  we  have. 
That  opinion,  delivered  by  Mr.  Justice 
Brown,  is  so  luminous  and  cogent  in  its  rea- 
soning that  we  quote,  to  adopt,  the  follow- 
ing: "There  seems  lo  have  been  an  attempt  ] 
on  the  part  of  the  defendant  to  invest  Mr. 
Chndwick  with  the  power  and  authority  of 
an  agent,  and  at  the  same  time  to  repudiate 
hi*  agency.  But  the  refusal  to  acknowledge 
him  as  agent  does  not  make  him  the  less  so 
if  the  principal  assume  to  control  his  con- 
duct. It  is  as  if  a  creditor  should  instruct 
his  debtor  to  pay  his  claim  to  a  third  per- 
■on,  and  at  the  same  time  declare  that  such 
third  person  was  not  his  agent  to  receive  tbe 
money.  It  would  scarcely  be  contended, 
however,  that  such  payment  would  not  be  a 
good  discharge  of  the  debt,  thoi^h  the  third 

erson  never  accounted  to  the  creditor ;  much 
«  that  it  would  not  be  a  good  payment  as  ; 
of  a  certain  daj',  tliougb  tbe  remittance, 
SB  T^  R.  A. 


through  the  fault  of  the  person  receiving  it, 

did  not  reach  the  creditor  until  the  following 
day.  The  position  of  the  secretary  must  be 
determined  by  his  actual  power  and  authori- 
ty, and  not  by  the  name  which  tbe  defendant 
chooses  to  give  bim.  To  invest  bim  with  the 
duties  of  an  agent  and  to  deny  his  agency  is 
a  mere  juggling  with  words.  Defendant  can- 
not thus  play  fast  and  loose  with  its  own 
subordinates.  Upon  its  theory  tbe  policy 
holders  bad  absolutely  no  protection.  They 
were  bound  to  make  their  monthly  payments 
to  the  secretary  of  the  section,  who  was 
bound  to  remit  Uiem  to  the  board  of  control ; 
but  they  could  not  compel  him  to  remit,  and 
were  thus  completely  at  his  mercy.  If  he 
chose  to  play  into  the  bands  of  the  company, 
it  was  possible  for  him,  by  delaying  his  re- 
mittance until  after  the  end  of  the  month,  to 
cause  a  suspension  of  every  certificate  with- 
in its  jurisdiction ;  and,  in  case  such  remit- 
tance was  not  made  within  thirty  days  from 
such  suspension  (f  OJ,  apparently  to  make  it 
necessary,  under  f  4,  for  each  policy  holder 
to  regain  his  membership  by  making  a  new 
application,  surrendering  his  forfeited  cer- 
tificate, making  payment  of  the  required 
membership  fee,  undergoing  a  new  medical 
examination,  and  paying  a  premium  deter- 
mined by  his  age  at  tbe  date  of  the  last  ap- 
plication. In  other  words,  by  the  failure  of 
the  secretary,  over  whom  he  had  no  control, 
to  remit  within  thirty  days,  every  member  of 
the  section  might  lose  bis  rights  under  hia 
certificate,  and  stand  in  the  position  of  one 
making  a  new  application,  with  the  forfeit- 
ure of  all  premiums  previously  paid.  .  .  . 
It  could  not  thus  clothe  the  secretaries  of  the 
sections  with  the  powers  of  agents  by  au- 
thorizing them  to  receive  monthly  payments, 
and  instructing  them  to  account  for  and  re- 
mit them  to  tSe  supreme  lodge  at  Chicago, 
and  in  the  same  breath  deny  that  they  were 
agents  at  all.  The  very  definition  of  an 
agent  given  by  Bouvier,  as  'one  who  under- 
takes to  transact  some  business,  or  manage 
some  affair,  for  another,  by  the  authority  and 
on  account  of  the  latter,  and  to  render  an 
account  of  it,'  presupposes  tbat  the  acts  done 
by  the  agent  shall  tie  done  in  the  interest  of 
the  principal,  and  that  he  shall  receive  his 
instructions  from  him.  In  this  case  the 
agent  received  bis  instructions  from  the  su- 
preme lodge,  and  his  actions  were  at  least  as 
much  for  the  convenience  of  the  lodge  as  for 
thst  of  the  insured.  If  the  supreme  lodge 
intrusted  Chadwick  with  a  certain  authority, 
it  stands  in  no  position  to  deny  that  he  was 
its  agent  within  the  acope  of  that  authority. 
The  reports  are  by  no  meana  barren  of  cases 
turning  upon  the  proper  construction  of  this 
so-called  'agency  clause,'  under  which  the  de- 
fendant seeks  to  shift  its  responsibility  upon 
the  insured  for  the  neglect  of  Cbadwick  to 
remit  on  the  proper  day.  In  some  jurisdic- 
tions it  is  held  to  be  practically  void,  and  of 
no  effect;  in  others,  it  ia  looked  upon  ai  a 
species  of  wild  animal,  lying  in  wait,  and 
ready  to  spring  upon  the  unwary  policy 
holder  \  and  in  al!  it  is  eyed  with  suspicion, 
and    construed    with    great   atrictneas.     We 
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Uiink  it  should  not  be  given  effect  when  ntan- 
ifeetly  contrar]'  to  the  fucta  of  the  case,  or 
opposed  to  the  interests  of  justice.  Wher- 
ever the  agency  clause  is  inconsistent  with 
the  other  clauses  of  the  policy  conferring  pow- 
er and  authority  upon  the  agent,  he  is 
treated  as  the  agent  of  the  company,  rather 
than  of  the  policy  bolder.  The  object  of  the 
clause  in  most  cases  is  to  transfer  the  re- 
sponsibility for  his  acts  from  the  party  to 
whom  it  properly  beloDKS  to  one  who  gener- 
ally has  no  knowledge  of  its  existence.  It  is 
usually  introduced  into  policies  in  connec- 
tion with  the  application,  and  for  the  pur- 
pose of  making  the  agent  of  the  company  the 
agent  of  the  party  making  the  application, 
with  respect  to  the  statements  therein  con- 
tained. It  was  formerly  held  in  New  York 
iRohrbaeh  v.  Qermania  F.  Int.  Co.  62  N.  Y. 
47,  20  Am.  Rep.  4SI,  and  Alexander  v.  Qer- 
mania F.  In*.  Co.  66  N.  Y.  464,  23  Am.  Eep. 
76),  that,  where  the  insured  had  contracted 
that  the  person  who  bad  procured  the  intur- 
BRce  should  be  deemed  bis  agent,  he  must 
abide  by  bis  agreement;  and  where  such  per- 
son had,  through  fault  or  mistake,  misstated 
in  the  application  to  the  company  the  decia- 
rations  of  the  assured,  the  latter  must  suffer 
for  the  error  or  wrong;  but  in  a  suljsequent  I 
case.  W'hilBd  v.  Germania  F.lna.  Co.  76  N.Y. ' 
415,  32  Am.  Rep.  330,  this  doctrine  was  held 
to  be  limited  to  such  acts  as  the  agent  per- 
formed ID  oonnection  wibb  the  original  appli- 
cation, and  that  in  a  renewal  of  the  policy 
such  party  was  treated  as  the  agent  of  the 
defeodant,  for  whose  acts  it  was  bound;  and 
that  it  was  within  his  power  to  make  a  valid 
waiver  of  the  conditions  of  the  policy.  Said 
the  court  in  its  opinion;  'That  he  was  the 
agent  of  the  defendant  it  would  be  fatuous  to 
deny,  were  it  not  for  a  clause  in  the  policy 
[the  agency  clause],  upon  which  the  defend- 
ant builds.  .  .  .  But  if  the  insured  is  to 
be  now  bound  as  having  thus  contracted, 
there  must  be  mutuality  in  the  contract. 
No  man  can  serve  two  masters.  If  the  pro- 
curer of  the  insurance  is  to  he  deemed  the 
agent  of  the  insured,  ...  he  may  not  be 
taken  into  the  service  of  the  insurer  as  its 
agent  also;  or,  if  be  is  so  taken,  the  insurer 
must  he  bound  by  his  acta  snd  words,  when 
he  stands  in  its  place,  and  moves  and  speaks 
as  one  having  authority  from  it;  and,  pro 
hoc  vice,  at  least,  he  does  then  rightfully  put 
off  his  agency  for  the  insured,  and  put  on 
that  for  the  insurer.  .  .  .  Nor  will  it 
hold  the  plaintiff  so  strictly  to  the  contract 
he  made  as  to  permit  the  defendant  to  ignore 
it,  and  take  his  agent  as  its  agent,  and  yet 
make  him  suffer  for  all  the  shortcomings  of 
that  person  while  acting  between  them,  and 
while  under  authority  from  the  defendant  to 
act  for  it.'  So,  in  Bpragve  v.  Holland  Par- 
chase  Ins.  Co.  66  N.  Y.  128,  the  insured 
signed  a  blank  form  of  application,  which 
was  filled  up  by  the  company's  agent  without 
any  knowledge  or  dictation  of  the  insured. 
There  were  false  statements  therein,  occa- 
sioned by  the  mistake  or  inadvertence  of  the 
~"  'icy    contained    the    agency 
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plication must  be  made  out  by  the  defend- 
ant's authorised  agent;  and  it  was  held,  us- 
ing the  language  of  the  court  in  the  Whited 
Cote,  that  tJie  latter  clause  'swallowed  down' 
the  former,  and  that  there  was  no  warranty 
binding  upon  the  plaintiff.  In  Fatridge  v. 
Commeroioi  F.  Ina.  Co.  17  Hun,  95,  it  was 
said  of  the  agency  clause:  'This  is  a  provi- 
sion which  deserves  the  condemnation  of 
courts  whenever  it  is  relied  upon  to  work  out 
a  fraud,  as  it  is  in  this  case.  The  policy 
might  as  well  say  that  the  president  of  the 
company  should  be  deemed  the  agent  of  the 
assured.  .  .  .  Buch  a  clause  is  no  pait 
of  a  contract.  It  is  an  attempt  to  reverse 
the  law  of  agency,  and  to  declare  that  a 
party  ie  not  bound  by  his  agent's  acts. 
Whether  one  is  an  agent  of  another  is  a 
question  of  mixed  law  and  fact,  dependin;^ 
on  the  authority  given  expressly  or  implied- 
ly. When  a  contract  is,  in  fact,  made 
through  the  agent  of  a  party,  the  acts  of  that 
agent  in  that  respect  are  binding  on  his  prin- 
cipal.' In  }iassauer  v.  Susquehanna  Uut.  F. 
ins.  Co.  108  Pa.  SOS,  under  a  by-law  provid- 
ing that  'in  all  cases  the  person  forwarding 
applications  shall  be  deemed  the  agent  of  the 
applicant,'  it  was  held,  under  the  circum- 
stances of  the  case,  that  the  agent  of  the 
company  soliciting  insurance  was  not  the 
agent  of  the  applicant,  and  that  such  by-lnw 
was  not  binding  upon  him.  Although  the 
insured  in  supposed  to  know  at  his  peril  the 
conditions  of  the  policy,  that  will  not  bind 
him  to  a  provision  which  is  not  true,  and 
one  which  the  company  had  no  right  to  in- 
sert therein.  'We  do  not  assent,'  said  the 
court,  'to  the  proposition  that  the  offer' 
(that  the  agent  made  hie  own  valuation  of 
the  property)  'was  incompetent,  because 
I.nubsch  was  the  agent  of  the  assured  in 
filling  up  the  application  and  forwarding 
it  to  the  company.  He  was  not  the  agent  of 
the  assured.  The  latter  had  not  employed 
him  for  any  purpose.  He  was  the  agent  of 
the  defendant  company,  and  as  such  called 
upon  the  assured  and  solicited  a  policy,  and, 
having  obtained  his  consent,  proceeded  to  fill 
up  the  application  for  him  to  sign.  As  to  alt 
these  preliminary  matters  the  person  soliciting 
the  insurance  is  the  agent  of  the  company." 
The  court,  speaking  of  the  agency  clause, 
observed:  'Iliit  court  in  the  case  above 
cited,  Cotumbia  Int.Co.v.  Cooper,50  Pa.331. 
characterized  a  somewhat  similar  provision 
as  a  "cunning  condition."  The  court  might 
have  gone  further,  and  designated  it  as  a  dis- 
honest condition.  It  was  the  assertion  of  a 
fsJsehood,  and  an  attempt  to  put  that  falsehood 
into  the  mouth  of  the  assured.  It  formed 
no  part  of  the  contract  of  insurance.  That 
contract  consists  of  the  application  and  the 
policy  issued  in  pursuance  thereof.  In  point 
of  fact,  the  assured  does  not  see  the  policy 
until  after  it  is  executed  and  delivered  to 
him.  In  many  instances  it  is  laid  away  by 
him,  and  never  read,  especially  as  to  the 
elaborate  conditions  in  fine  print.  Grant 
that  it  is  his  duty  to  read  it,  his  neglect  to  do  so 
can  hind  him  only  for  what  the  company  bad 
a  right  to  insert  therein.     He  was  not  bound 
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to  suppose  that  the  eompan;  would  falsely 
assert  either  by  direct  language  in  the  policf 
or  by  referecce  to  a  by-law,  that  a  man  was 
his  agent  who  had  never  been  his  agent,  but 
who  was,  ou  the  contrary,  the  ageat  of  the 
company.  Notwithstanding  this  was  a  mu- 
tual company,  the  assured  did  not  berome  a 
member  thereof  until  after  the  insurance  was 
effected.  Ilence  a  by-law  of  the  company, 
of  which  he  had  no  knowledge,  and  by  which 
he  was  bound,  could  not  anect  him  in  mat' 
ters  occurring  before  the  granting  of  the  pol- 
icy. And  even  a  by-law  of  a  mutual  com- 
pany, which  declares  that  black  is  white, 
doei  not  necessarily  make  it  so.'  Similar 
CHses  are  those  of  Eilenbcrger  v.  Protective 
Utit.  F.  Ins.  Co.  89  Pa.  464 1  Susquehanna 
ilttt.  F.  fns.  Co.  V.  Cunck,  106  P».  157 ;  and 
Kiater  t.  Lebanon  Mut.  Ina.  Go.  128  Fa.  663, 
S  L.  R.  A.  646,  18  At!.  447.  The  case  of  Ly- 
coming y.  Int.  Co.  T.  Word,  90  111.  545,  re- 
sembles the  case  under  consideration.  In 
that  case  it  was  held  that,  where  the  as- 
sured contracts  with  one  as  the  agent  of  the 
insurer,  believing  him  to  be  such,  and  does 
not  employ  such  supposed  agent  to  act  (or 
him  in  obtaining  insurance,  such  person  has 
no  power  to  act  for  or  bind  the  insured, 
though  the  policy  may  provide  that  the  per- 
son procuring  the  insurance  shall  be  deemed 
the  agent  of  the  insured,  and  not  of  the  com- 
pany. PlaintitT  paid  the  premium  to  the 
person  with  whom  she  contracted  for  the  in- 
surance, and  of  whom  she  obtained  the  poli- 
cy. It  was  held  that,  such  person  assuming 
to  be  the  agent  of  the  company,  the  payment 
was  binding  upon  the  company,  whether  he 
paid  the  money  over  or  not.  In  that  case 
the  person  to  whom  the  money  was  paid  was 
not  in  reality  an  agent  of  the  company,  al- 
though plaintifl'  believed  him  to  be  such,  hut 
only  a  street  insurancxi  broker,  who  represent- 
ed himself  to  be  the  agent  of  the  company. 
Said  the  court:  'Under  such  circumstances, 
who  should  bear  the  loss  arising  from  the 
fraud  committed  by  the  street  broker^ 
Should  it  fall  upon  the  plaintiff,  who  was  an 
innocent  party  in  the  transactioD,  or  should 
it  fall  upon  the  company,  who  alone  enabled 
Puschman  to  successfully  consummate  the 
contract  of  insurance  by  placing  in  his  bands 
the  policy  for  deltveryT  The  street  broker 
was  not  U:e  agent  of  the  plaintJfT  for  any 
purpose.  If  the  evidence  be  true,  he  had  no 
authority  to  act  for  her,  or  bind  her  in  any 
manner  whatever,  by  what  be  might  do  in 
the  premises;  and  while  he  may  not  have 
been,  in  fact,  the  agent  of  the  company,  still 
the  company,  by  placing  the  policy  in  the 
hands  of  the  street  broker  for  delivery,  is 
estopped  from  claiming  that  the  payment 
made  to  him  upon  delivery  of  the  policy  is 
not  binding  upon  the  company.'  In  Indiana 
it  is  also  held  that  a  recital  in  the  policy  that 
the  broker  obtaining  an  insurance  is  the 
agent  of  the  insured  is  not  conciusive  upon 
that  subject.  Indiana  Ina.  Co.  v.  Barltoell, 
100  Ind.  660.  In  North  British  d  M.  Ina. 
Co.  V.  Crutcfc/ieU,  108  Ind.  618,  9  N.  E.  458, 
the  agency  clause  was  held  to  be  absolutely 
void  as  applied  to  a  local  agent  upon  whose 
60  L.  K.  A. 


Aoetoher  r.  Hauikeye  Ina.  Co.  47  Iowa,  253, 
it  was  held  that,  if  the  assured  had  the  right 
to  believe  the  soliciting  agent  was  the  agent 
of  the  company,  the  insertion  of  a  clause  in 
the  policy  providing  that  he  was  the  agent 
of  the  assured  constituted  a  fraud  upon  the 
latter,  of  which  the  company  could  not  take 
advantage.  Speaking  of  the  agency  clause 
in  Continental  Ina.  Co.  v.  Pearce,  39  Kan. 
396,  18  Pac.  291,  it  said:  'This  is  but  a  form 
of  words  to  attempt  to  create  on  paper  an 
agency  which  in  fact  never  existed.  It  is 
an  attempt  of  the  company  not  to  restrict 
the  powers  of  its  own  sfent^  but  an  effort  to 
do  away  with  that  relation  altogether  by 
mere  words,  and  to  make  him  in  the  same 
manner  the  agent  of  the  assured,  when,  in 
fact,  such  relation  never  existed.  We  do  not 
believe  the  entire  nature  and  order  of  this 
welt -established  relation  can  he  so  complete- 
ly subverted  by  this  ingenious  device  of 
words.  The  real  fact  as  it  existed  cannot 
be  hidden  in  this  manner)  much  tens  can  it 
be  destroyed,  and  something  that  did  not  lo 
reality  exist  be  placed  in  its  stead.  The 
substance  is  superior  to  the  mere  drapery 
of  words  with  which  one  party  wishes  to 
bring  into  existence  and  clo^ie  eui  unreal  au- 
thority.' See  also  Kauaal  v.  Minnesota 
Farmer'a  Hut.  F.  Int.  Aaao.  31  Minn.  17,  16 
N.  W.  430,  in  which  the  act  of  an  insurance 
agent  in  making  out  an  incorrect  application 
was  held  chargeable  to  the  insurer,  and  not 
to  the  insured,  notwithstanding  the  insertion 
of  an  agency  clause  in  the  policy.  In 
Pfonlera'  Ina.  Co.  r.  iiyera,  BS  Miss,  479,  30 
Am,  Rep.  621,  an  agency  clause  in  a  policy 
of  insurance  was  held  to  be  void,  as  involv- 
ing a  legal  contradiction.  The  applicant 
made  truthful  answers  to  certain  interroga- 
tories propounded  by  the  agent,  who  stated 
certain  things  that  were  not  true.  They 
were  held  not  to  be  binding  upon  the  insuved. 
Speaking  of  the  agency  clause,  it  is  said: 
'The  verbiage  of  this  condition  is  not  candid. 
It  seems  to  have  been  used  with  studied  de- 


to  escape  notice.  It  is  not  written  or  printed 
on  the  face  of  the  policy.  It  is  not  bo  much 
as  alluded  to  in  the  application;  nor  is  the 
agent  in  his  printed  instructions  enjoined  to 
inform  those  with  whom  he  treats  of  it. 
.  .  .  Its  inevitable  effect  is  to  greatly 
weaken  the  indemnity  on  which  the  assured 
relied.  It  is  inconsistent  with  the  acts  and 
conduct  of  the  insurance  companies  in  send- 
ing abroad  all  over  the  land  their  agents 
and  representatives  to  canvass  for  risks.  It 
is  an  effort  by  covenant  to  get  the  benefits 
and  profits  which  these  agents  bring  them, 
and  at  the  same  time  repudiate  the  relation 
they  sustain  to  them,  and  to  set  up  that  re- 
lationship with  the  assured,  and  that,  too, 
without  their  knowledge  and  consent.  It  ia 
not  a  limitation  or  restriction  of  power,  but 
the  dissolution  of  the  relationship  with  them- 
selves and  the  establishment  of  it  between 
other  parties-'     The     case    of    Bdnmok    v. 
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HiBflissippi  Sdfsbke  Court. 


Apr., 


Oegenseitiger  WUtuien  und  WtUien  Fond,  44 
Wis.  369,  IB  KlmoBt  precisely  like  the  inBtant 
case.  The  constitution  of  tbe  defenduit 
corporation,  whose  governing  body  or  di- 
rectory WBB  elected  by  the  several  'grovcH' 
(corresponding  to  the  Bectioni  in  this  CflBe) 
of  the  United  Ancient  Order  of  DruidB,  de- 
clared that  every  member  whose  assesii 
WBB  net  paid  by  hit  grove  to  the  directory 
within  thirty  days  after  demand  made  for- 
feited his  claim  to  have  a  certain  gum  in  the 
nature  of  life  insurance  paid  to  his  widow 
or  heirs  after  his  death.  It  was  held  that, 
in  view  of  all  the  provieiona  of  such  co: 
tution,  the  benevolent  object  of  the  corpora- 
tion, and  the  fact  that  the  several  groves  are 
at  least  as  much  its  agents  to  collect  and  pay 
over  the  dues  of  their  members  as  they  are 
agentB  of  the  latter,  in  case  of  a  member 
whose  dues  have  been  fully  paid  to  his  grove 
at  the  time  of  his  death  tbe  amount  of  in- 
surance might  be  recovered,  notwithstanding 
a  default  of  the  grove  in  paying  over  such 
dues  to  the  defendant.  The  agency  clause 
was  also  once  before  this  court  in  the  case 
of  Orace  v.  American  Cent.  laa.  Co.  100  U. 
8.  278,  27  L.  ed.  B32,  3  Sup.  Ct.  Rep.  207,  in 
which  a  clause  in  the  policy  that  the  person 
procuring  the  insurance  to  be  taken  should 
be  deemed  tbe  agent  of  the  assured,  and  not 
of  the  company,  was  held  to  import  nothing 
more  than  that  the  person  obtaining  the  in- 
surance was  to  be  deemed  the  agent  of  the 
insured  in  the  matters  immediately  con- 
nected with  the  procurement  of  the  policy, 
and  that,  where  his  employment  did  not  ex- 
tend beyond  the  procurement  of  the  insur- 
ance, bis  agency  ceased  upon  the  execution 
of  the  policy,  and  subsequent  notice  to  him 
of  its  termination  by  the  company  was  not 
notice  to  the  insured.  In  the  following 
cases  the  officers  of  the  subordinate  lodge 
or  conclave  were  treated  as  the  agents  of 
the  supreme  conclave  in  the  matter  of  grant- 
ing extenBiona  of  time  for  the  payment  of  as- 
seismentB:  Whiteside  v.  Supreme  Conclave 
I.  0.  of  B.  SS  Fed.  Rep.  275j  Knights  of 
Pythias  of  the  World  v.  Bridget,  16  Tex. 
Civ.  App.  196,  39  S.  W.  333.  .  .  .  The 
decisive  consideration  is  this:  Chadwick 
was  the  agent  of  the  defendant,  and  of  tbe 
defendant  only,  after  the  receipt  of  the 
money  from  Withers.  Under  section  10  he 
then  became  responsible  for  it  to  the  board 
of  control.  In  rendering  his  monthly  ac- 
counts and  paying  over  tiie  money  he  acted 
solely  for  tbe  defendant.  From  the  time  he 
paid  the  money  to  Chadwidc  the  insured  had 
no  control  over  him,  and  was  not  interested 
in  its  disposition.  Unless  we  are  to  hold  the 
insured  responsible  for  a  default  of  this 
agent,  which  he  could  not  possibly  prevent, 
we  are  hound  to  say  that  his  payment  to  this 
agent  discharged  his  full  obligation  to  tbe 
defendant.  That  it  should  have  the  power 
of  declaring  that  the  default  of  Chadwick  by 
so  much  as  one  day  (and  it  did  not  exceed 
four  days  in  this  case)  to  pay  over  this 
money  should  cause  a  forfeiture  of  every 
certiSeate  within  his  jurisdiction  is  a.  prac- 
tical injustice  too  gross  to  be  tolerated. 
GO  L.  E.  A. 


Without  indorsing  everything  that  is  said  in 
tbe  cases  above  cited,  we  should  be  running 
counter  to  an  overwhelming  weight  of  au- 
thority were  we  to  hold  that  the  agency 
clauae  should  be  given  full  effect,  regardless 
of  other  clauses  in  the  certificate  or  tbe  by- 
laws indicative  of  an  intention  to  make  the 
olBcers  of  subordinate  lodges  agents  of  the 
supreme  or  central  authority.  We  should 
rather  seek  to  avoid,  as  far  as  possible,  any 
injustice  arising  from  a  too  literal  intor- 
pretation,  and  only  give  the  clause  such  ef- 
fect as  is  conaistent  with  the  other  by-lawa, 
and  with  the  manifest  equities  of  the  case. 
We  are  therefore  of  opinion  that  in  this  case 
the  secretary  of  the  section  was  in  reality 
the  agent  of  the  supreme  lodge  from  the  time 
he  received  the  monthly  payments,  and  that 
the  insured  was  not  responsible  for  his  fail- 
ure to  remit  immediately  after  tbe  t«ntb  of 
the  month." 

Reversed,  and  decree  here  for  appellant. 


A.  McDANIBL  et  ol. 


.  .Miss. . . 


The  anretl*!  on   the   oUcIbI  bosA   •(  n 
unroF  are   IJable   for  his  act   In   caaslnE  a 

person's  arrval  nittiout  a  warrant,  and  trr- 
!ne.  ranvIctlnK.  and  Beatenclng  blm  tor  an 
offense  not  made  punishable  bT  the  ordlo- 
o(  the  cltr  nnder  authority  of  wblch 
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APPEAL  by  relator  from  a  judgment  of  the 
Circuit  Court  for  Jones  County  in  favor 
of  defendants  in  an  action  brought  to  recover 
damages  for  false  imprisonment.     Reversed, 

Statement  by  Wbltfleld,  Cb.  J.: 
This  is  a  auit  for  damages  for  false  im- 
prisonment by  appellant,  plaintiff  below, 
against  A.  McDaniel,  mayor  of  the  village 
01  Sandersville,  Mississippi,  and  others  of 
the  defendants  in  the  lower  court,  appellees 
here,  as  sureties  on  the  bond  of  said  Mc- 
Daniel.  The  declaration  alleges  that  iu 
May,  18Q7,  A.  McDaniel  was  appointed,  by 
the  governor,  mayor  of  the  village  of  Sandcrs- 
'illc,  and  qualified  as  such  by  taking  tbe 
oath  of  office  as  required  by  law,  and  by  giv- 
ing bond,  with  other  of  the  appellees  as  sure- 
ties; that  in  the  month  of  October,  1897, 
while  said  McDaniel  was  still  mayor  of  said 
village  of  Sandersville,  he  caused  the  mar- 
sbal  of  said  village  to  arrest  and  take  into 
bis  custody  the  usee  herein,  H.  C.  McLauren  ; 
tiiat  said  arrest  was  not  made  on  any  war- 

<TE.— As  to  llsbllltr  of  suretli-s  on  omrlal 
for  UDButhorlBed  acta  done  colore  offlrti, 

IcLendon  v.  State  nse  of  Kenned;  (Tenn.i 
21   L.  R.  A.  TSS.  and  note:  State  DSe  of  Cock- 

'.  Wade  (Md.)  40  L.  It.  A.  628:  State  use 
at  Wilson  *.  Powler  (Mdl  42  L.  S.  A.  84S :  ani 
CISTton  T.  Benderaon  (K7.)  44  L.  B.  A.  4T4. 
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State  ex  rd.  HcLadrbh  t.  HcDanul. 
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Tmnt  or  writ,  and  without  my  affidavit  or 
charge  of  any  kind  filed  againat  said  uiee, 
nor  waa  aaid  usee  taken  ia  the  coinmiaBion 
of  M17  offense  or  crime ;  that  said  McUaniel 
«aiu«d  Baid  usee  to  be  brought  before  him, 
and,  without  having  any  affidavit  or  charge 
againat  said  usee,  and  against  his  will,  pro- 
ceeded to  and  did  impose  a  fine  of  $5  against 
]iim,  without  ever  having  any  trial  or  pre- 
tended trial  of  said  usee,  for  the  offense,  as 
said  JlcDaniel  claimed,  of  cruelty  to  ani- 
-mals;  that  about  four  days  after  said  usee 
waa  arrested  as  aforesaid  said  McDaniel  is- 
sued an  illegal  mittimus,  not  founded  on  any 
judgment  of  conviction,  but  on  the  pretended 
illt^  proceedings,  caused  the  said  marshal 
ia  arrest  the  usee,  and  to  imprison  him  in  the 
village  prison,  and  there  kept  him  for  sev- 
eral hours  until  an  appeal  bond  was  made; 
and  that  he  was  put  to  great  expense  in  the 
matter;  and  that  all  the  acts  of  the  said  Mc- 
Daniel were  wilful  and  malicious,  there  be- 
ing no  ordinance  of  the  said  village  o(  San- 
dersville  under  which  said  usee  could  have 
been  tried  for  cruelty  to  animals.  The  de- 
fendants demurred  to  the  declaration  of 
plaintiff,  assigning  the  following  causes  for 
-demurrer:  (1)  Because  the  bond  sued  on 
in  this  cause  was  a  voluntary  bond,  and  not 
required  by  law  to  be  executed;  (2)  because 
the  declaration  shows  no  cause  of  action 
a^inst  defendants;  (3)  because  the  dectara- 
-tton  is  ineufiicient  in  law.  On  the  trial  of 
the  cause  the  demurrer  was  sustained,  and 
plaintiff'!  suit  dismissed,  and  this  appeal 
was  prosecuted. 

Mesmrt.  Havtflcld  ft  MaXiftvrev  tor  ap- 

llessra.  Hardr  ft  Howell,  for  appellees : 

Without  complaint  or  information  being 
TDade  by  anyone  the  conviction  was  utterly 
null  snd  void. 

HcDaniel's  acts  were  not  those  of  a  judge, 
but  of  a  mere  trespasser. 

Bighnm  v.  Stale,  59  Miss.  629;  Wilcom  v. 
WiUiomson,  61  Miss.  310. 

"Die  sureties  on  art  officer's  bond  are  not  li- 
able for  his  wrongful  acts  under  void  process, 
or  no  process  at  all. 

MeLcndon  v.  State,  92  Tenn.  520,  21  L.  R. 
A.  738,  22  S.  W,  200;  Slate  we  of  Cocking 
T.  Wottc,  a?  Md.  52B,  40  L.  R.  A.  628,  40  Atl. 
104. 

An  officer  is  not  liable  in  an  action  on  his 
oOtcial  bond  in  the  name  of  the  state,  for 
his  acts  done  under  void  process,  or  no  proc- 


WUtfield,  Ch.  J.,  delivered  the  trillion 
of  the  court: 

On  the  authority  of  Bigham  v.  State,  59 
His*.  629,  and  Wileom  v.  Williamson,  61 
Hits.  310,  the  appellee  McDaniel  must  be 
lield  liable.  In  Orove  r.  Tan  Duyn,  44  N.  J. 
L.  SM,  43  Am.  Rep.  412,  given  at  length  in 
42  Am,  Bep.  648-650,  note,  Chief  Justice 
Beaaley,  speaking  for  the  court,  while  de- 
JW  L.  R.  A. 


daring  that  "the  jurisdictional  test  as  the 
measure  of  judicial  responsibility  should  be 
rejected,"  yet  said  that  the  magistrite  would 
be  liable  on  another  ground  in  a  case  lika 
this;  saying  (p'.  050)  :  "It  would  be  no  legal 
answer  for  the  magistrate  to  assert  that  ha 
had  a  general  cognizance  over  criminal  of' 
fenses,  for  the  conclusive  reply  would  be  that 
the  particular  oase  was  not,  by  any  form  ol 
proceeding,  put  under  his  authority."  What 
the  magistrate  does  colore  officii,  his  sureties 
are  liable  for.  They  are  not  liable,  by  the 
terms  of  their  bond,  for  independent  wrong* 
committed  by  the  magistrate  acting  wholly 
as  an  individual,  and  not  at  all  colore  0/- 
ficii.  The  acts  of  this  magistrate  here  in 
question  were  done  colore  o/ficii,  and  not  at 
all  as  an  individual.  He  was  not  acting  nor 
purporting  to  act  in  any  mere  individual 
capacity,  as  any  private  citizen  would  be. 
He  expressly  claimed  to  be  acting  as  mayor, 
in  the  exercise  of  olTicial  authority  as  such; 
and  it  is  plain  that  this  ia  the  true  character 
of  hie  acta.  His  action  was  in  excess  of  his 
jurisdiction,  or,  at  all  events,  he  had  no  au- 
thority to  try  that  particular  case  except  in 
the  manner  required  by  law;  but,  neverthe- 
less, what  be  did  wa«  done  colore  offieii,  and 
his  sureties  are  liable.  We  approve  the  rea- 
soning in  the  cases  of  Clancy  v.  Kenteorthjf, 
74  Iowa,  740,  35  N.  W.  427,  and  Turner  v, 
Siston,  137  Mass.  191,  cited  in  the  note  to 
ifcLcndon  v.  Slate  uae  of  Kennedy  (Tenn.) 
21  L.  R.  A.  738.  Says  the  court  in  74  Iowa, 
at  page  743,  35  N.  W.,  at  page  423;  "But 
it  is  insisted  that,  as  the  constable  is  shown 
to  have  had,  no  lawful  authority  to  arrest 
plaintiff,  his  act  was,  therefore,  not  done  in 
the  line  of  his  duty.  In  truth  his  act  waa 
in  the  line — direction — of  official  duty,  but 
was  ilUgat,  because  it  was  in  excess  of  his 
duty.  In  the  discharge  of  official  functions 
he  violated  his  duty,  and  oppressed  the  plain- 
tiff. This  is  all  there  is  of  it  If,  in  ex- 
ercising the  functions  of  his  office,  defend- 
ant is  not  liable  for  acts  because  they  are 
illegal  or  forbidden  by  taw,  and  for  that  rea- 
son are  trespasses  or  wrongs,  he  cannot  be 
held  liable  on  the  bond  at  all,  for  the  reason 
that  all  violations  of  duty  and  acts  of  op- 
pression result  in  trespasses  or  wrongs.  For 
lawful  acts  in  discharge  of  his  duty  he,  of 
course,  is  not  liable.  It  follows  that,  if  dft- 
fendant's  position  be  sound,  no  action  can  be 
maintained  upon  the  bond  in  any  case."  Say 
the  court  in  137  Maas.  191,  192:  "By  an 
official  act  is  not  meant  a  lawful  act  of  the 
officer  in  the  service  of  process;  if  so,  the 
sureties  would  never  be  responsible.  It 
means  any  act  done  by  the  officer  in  bis  offi- 
cial capacity,  under  color  and  l^  virtue  of 
his  office."  See  also  State  ea  rel.  Conley  v. 
Flian,  3  Blackf.  72.  23  Am.  Dec.  380,  and  ee- 
peciallv  Broton  v.  Weaver,  76  Mlts.  7,  42  li. 
R.  A.  423,  23  So.  383,  as  reported  in  71  Am. 
St.  Rep.  612,  and  the  note  thereto.  We  think 
the  sureties  are  liable.  Murfree,  Sheriffs, 
S60- 

Judgment  it  reverted,  demumr  ovsrmied, 
and  cause  remanded.  (  \~ii1(tIi^ 
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1.  Ah  •■preu  BonCltloM  !■  a  *»»*  tlut 
tli9  grantee,  bli  heln  and  anliDl,  iball  naTer 
•race  aiur  buUdliiK  neajar  tba  street  thao  > 
bulldlDg  then  itBDdlnB  tbereon  cre&tca  a 
coodltloDal  fee,  wltli  the  right  oC  rCTerler  In 
the  gratitar.  bia  helri  or  deTlaeea. 

S.  A  merelT  peraoaaJ  rlsht,  KBd,  not  ■■ 
enaemeBt  appnrteiiBBt,  waa  cecal ed  br 
ao  ei[ireaa  condition  in  a  deed  tbat  the  grao- 
tea,  bla  heJra  and  aaalgne,  ahould  neTW  erect 
a  building  nuLrer  tbe  atreet  tbu  the  one 
then  ataodlng,  where  Che  grantor,  irha  then 
occupied  adjoining  premlaea  aa  a  homestead, 
naa  an  Invalid,  who  uauallj  aat  at  a  wlndoi* 
from  vhlcb  ha  had  a  good  Tiew  of  tbe  atreet, 
and  be  bad  declared  daring  tbe  negotlatlona 
that  be  did  not  wlah  hla  rlew  of  tbe  atreet 
from  tbat  wlodow  cat  oD,  and  ahould  have 
a  clBuaa  In  tbe  deed  to  prevent  It. 

iUorton,  XnoicltoH,  and  LatltTop,  JJ.,  dlumt.) 

<JODa  20,  1800.) 

APPEAL  by  plaintifT  from  a  decree  of  the 
Superior  Court  for  Worcester  County  in 
favor  of  defendanta  in  an  action  brouehl  to 
enjoin  the  erection  of  a  building  in  violation 
of  a  covenant  in  the  title  de«da.     Affirmed. 

The  facts  are  atated  in  the  opiuiou. 

Ifr.  Charlea  A.  Babbitt,  for  appellant: 

The  condi(jf«i  in  the  deed  of  Eaton  to  de- 
fendanta is  a  reetriction  in  the  nature  of  a 
■ervitude,  the  benefit  of  which  would  attach 
to  the  adjoining  estate,  and  paaa  with  it  as 
an  appurtenance. 

Whitney  v.  Onion  B.  Co.  11  Gray,  859,  71 
Am.  Dec.  716;  Jeffriet  v.  Jeffries,  117  Mass. 
IBS)  Adanu  V.  Valentine,  33  Fed.  Rep.  1; 
farker  v.  nightingale,  S  Allen,  341,  83  Am. 
Dec.  632. 

The  words  "and  this  conveyance  ig  made 
upon  the  express  condition,"  in  defendant's 
deed,  are  sufficient  to  create  a  condition  the 
breach  of  which  would  forfeit  the  estate,  un- 
less it  appeara  from  the  whole  deed  the  id- 
"tention  was  Dot  so  to  do. 

Episcopal  City  Mitaion  t.  Appleton,  117 
Mass.  321);  Skinner  v.  Skepard,  130  Mass. 
180. 

The  intention  was  "to  reserve  forever  to 
his  neirs  and  a.asigns,"  as  the  condition 
States,  the  right  of  light  and  prospect  to  the 
adjoining  lot. 

LoTcell  Innl.  for  Savings  v.  Loioell,  1S3 
Mass.  533,  27  N.  E.  518;  Peek  v.  Conteay, 
110  Masa.  646;  Dennis  v.  Witson,  107  Mass. 
062. 

"When,  therefore,  it  appears,  by  a  fair  in- 
terpretation of  the  words  of  a  grant,  that  it 
■was  tbe  intent  of  the  parties  to  create  or  re- 
"NOTi.^^For  easements  appurtenant,  see  note 
to  lingerer  v.  Lee  (N.  J.  L.)  SO  L.  B.  A.,  on 
page  636 :  also  PeabodT  Helghta  Co.  *.  Wlllaon 

(Md.)  se  L.  R.  A.  ses. 
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aerre  a  riebt  iu  the  nature  of  a  aerrittide  oi 
easement  In  tbe  property  granted,  for  the 
benefit  of  other  land  owned  by  the  grantor, 
and  originally  forming,  with  the  land  con- 
veyed, one  parcel,  auch  right  will  be  deemed 
appurtenant  to  Uie  land  of  the  grantor,  and 
binding  on  W-^i.  conveyed  ta  the  grantee;  and 
the  right  and  burden  thus  created  will  re- 
spectively pass  to,  and  be  binding  on,  all  sub- 
aequent  grantees  of  the  respective  lots," — is 
the  well-settled  law  of  this  state. 

Whitney  v.  Union  R.  Co.  11  Gray,  359,  71 
Am.  Dec.  715;  Beala  v.  Com,  138  Masa  140. 

The  owner  of  adjacent  lots  may  insist  up- 
on a  condition  when  it  is  apparent  that  the- 
condition  was  annexed  to  a  grant  for  the  pur- 
pose of  rendering  more  beneficia!  and  advan- 
tageous the  use  of  the  adjoining  estate. 

,/etz<eU  V.  Lee,  14  Allen,  146,  02  Am.  Dec. 
744;  Badger  v.  Boardman,  16  Gray,  659. 

Tbe  value  of  the  granted  lot  will  be  in- 
creased if  defendants  should  get  rid  of  the 
oonditioQ,  which  was  a  material  part  of  the- 
title  they  purchased  and  accepted,  and  they 
would  acquire  a  larger  title  than  their  de^ 
gave  them,  and  tbe  plaintiff  would  have  less 
than  he  had  a  ric;ht  to  suppose,  having  had- 
notice  of  the  condntion. 

Dorr  V.  Harrahan,  101  Mass.  634. 

The  retained  land  has  been  built  upon.  In 
place  ol  the  dwelling  houae  is  a  large  block, 
with  large  windows  that  would  be  of  little- 
value  if  t^e  condition  was  not  complied  with. 
These  acts  of  the  parties  tend  to  show  tbat 
all  parties  considered  the  condition  as  a  re- 
striction. 

Ayling  v.  Kramor,  133  Mass.  13;  Keeninff 
V.  Ayling,  126  Mass.  404. 

If,  in  view  of  these  facts,  equity  can- 
not be  done  by  a  perpetual  injunction,  the- 
plaintiff  should  be  equitably  entitled  to  sub- 
stantial damaf^B. 

Jack»on  v.  SIcveneon,  158  Mass.  496,  31  K. 
E.  691. 

The  condition  in  Eaton's  deed  to  defend* 
ants — "this  conveyance  is  made  upon  the  ex- 
press condition."  etc.- — certainly  creates  a 
reservation  equally  as  strong  as  the  words, 
"with  the  express  reservation." 

Peck  V.  Conway,  110  Mass.  540. 

Mr.  Hamilton  Mayo,  for  appellees: 

A  restriction  in  the  form  of  a  common-law 
condition  may  be  enforced  by  forfeiture  if 
there  is  nothing  in  the  context  of  the  de«d 
which  warrants  any  other  than  the  ordinary 
meaning  of  the  technical  words  of  condition 
employed,  and  nothing  in  the  attending  cir- 
cumstances showing  the  parties  did  not  in- 
tend that  the  words  employed  should  hava 
their  ordinnry  meaning. 

Gray  v.  Bl'anchard,  9  Pick.  284. 

Where  the  terms  of  the  instrument  are 
plain  and  unambiguous  there  is  no  hesita- 
tion in  enforcing  tbe  actual  contract  made  by 
the  parties. 

Jones,  Real  Prop.  chap.  743. 

The  cases  where  "conditions,"  »o  eallad, 
are  hp|d  to  have  been  intended  as  restrictions 
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u  [0  the  use  of  luid  or  lt«  cajoymest  are 
(sus  wbere  there  wu  a  general  icheme  of 
improvement. 

ij/ling  V.  Kramer,  133  Mosa.  12;  Parker 
T.  Sigklingale,  6  Allen,  341,  83  Am.  Dec. 
SSi-.Jeffriet  V.Jeffries,  117  Mass.  184;  Bam- 
tt»  V.  Wenier,  144  Maai.  396,  II  N.  E.  684. 

if  thit  clause  ii  a  condition,  thia  bill  can- 
not br  maintained,  for  a  failure  to  perform  a 
moditiOD  can  only  be  taken  advantage  of  by 
entry  for  forfeiture  bf  the  grantor  or  bii 
heirs,  or  auit  for  recovery  of  poasession. 

Dana  v.  WKnIworth,  HI  Mats.  291. 

Tliii  condition  will  be  regarded  as  personal 
DnleSB  an  intention  to  the  contrary  appear* 
or  may  be  presumed. 

Badger  v.  Boardman,  16  Gray,  550;  Jeio- 
<U  Y.  Lte,  14  Allen,  145,  62  Am.  Dec.  744; 
Sknrp  *.  Ropes,  1 1 0  Mass.  38 1 ;  Beala  v.  Cast, 
133  Mass.  138;  Lowell  Inst,  for  Saoings  t. 
ioacU,  153  Mass.  530.  27  N.  B.  618. 

It  is  always  a  question  of  the  intent  of  the 
parties,  and  in  order  to  make  the  rule  appli- 
oLIe  it  must  appear  from  the  terras  of  the 
grant,  or  the  situation  and  surrounding  cir- 
cuRietunces.  that  it  was  the  intention  of  the 
pintor  to  create  a  servitude  or  right  which 
should  inure  to  the  plaintifTs  land,  and 
ibould  be  annexed  to  it  as  an  appurtenance. 

Badger  v.  Boardman,  10  Gray,  G5E) ;  Jtwell 
V.  I.ft,  14  .41lcn,  145,  92  Am.  Dec.  744;  BcaU 
r.  rase,  138  Mass.  140;  Sharp  v.  Ropes,  110 
llsss.  381. 

And  the  burden  of  proof  is  on  the  plaintiff 
to  ahow  such  intention. 

I/ovell  Inst,  for  Savings  v.  Lowell,  153 
Mass.  530,  27  N.  E.  518;  Beah  t.  Case,  138 
Maei.  138. 

For  aught  that  appears  in  tlie  deed,  the 
condition  might  have  been  intended  for  the 
Iwnefit  of  the  grantor  only  bo  long  as  he  re- 
nal Ded  the  owner  of  the  remaining  land. 

Badger  v.  Boardman,  16  Gray,  650. 

In  the  absence  of  any  words  to  the  effect 
that  the  condition  was  intended  to  benefit 
Eton's  other  land,  or  any  reference  to  a 
plan  ihowing  a  general  scheme  of  improve, 
■aent,  the  defendants  toolc  their  estate  with- 
out iny  notice,  express  or  constructive,  that 
the  restriction  was  intended  for  the  benefit 
of  the  adjoining  estate. 

Skinner  \.  Sh«pard,  130  Mass.  180. 

When  the  intention  of  a  person  is  relevant, 
Uiat  intent  may  be  shown  l^  his  declarations 
It  the  time  of  the  acta.  They  are  part  of  the 
n'  gtsta;  they  accompany  tbe  act,  the  ns- 
lare,  object,  or  motive  of  which  is  tlie  proper 
nbjeet  of  inquiry. 

1  Greenl.  Ev.  f  101,  and  notes;  Soott  t. 
Berkahirs  County  8av.  Bank,  140  Mass.  1S7, 
i  N.  E.  92S. 

HaKMoad,  J.,  delivered  the  opinion  of 
the  court: 

This  case  turns  upon  t^e  legal  force  and 
tifeet  of  this  clause  m  the  deed  from  Eaton 
to  the  defendants,  namely:  "And  this  con- 
'efance  is  made  upon  the  express  condition 
that  said  Wilder  and  Hills,  their  heirs  and 
*>si^s,  shall  never  erect  any  building  near- 
er the  street  than  the  store  building  thera- 
MLR.  A. 


on."  The  Btst  question  Is  whether  this  Is  a 
common-law  condition.  The  deed  is  in  the 
ordinary  form  of  a  warranty  deed  in  general 
use  in  this  commonwealth,  is  carefully 
drawn,  and  bears  upon  its  face  evidence  that 
the  draftsman  understood  the  meaning  of 
the  l^al  terms  used.  It  conveys  in  apt  lan- 
guage the  land  now  owned  by  the  defendants, 
and  creates  also  in  express  terms  two  ease- 
ments, one  of  which  ia  a  right  of  way  over  a 
strip  of  land  6  feet  wide  on  the  grantor's 
land  next  southerly  of  and  adjoining  the  land 
conveyed,  and  the  other  is  the  right  to  main- 
tain a  drain  from  the  store  building  aa  con- 
veyed to  tbe  arautor  by  a  prior  deed;  and  it 
reserves  a  right  of  way  ov?-  a  strip  of  land 
upon  the  southerly  side  of  the  land  conveyed, 
making,  in  connection  with  the  right  of  way 
above  conveyed  to  the  defendants,  a  passage- 
way 16  feet  wide,  to  be  used  in  common ;  and 
also  the  right  to  maintain  a  certain  drain 
from  the  cellar  of  the  house  where  the 
grantor  resides  to  the  cellar  under  said  store 
building.  Up  to  this  point  the  grantor  bas 
used  language  apt  to  create  easements  and 
reservations.  He  desires  to  do  one  thing 
more,  and  that  is  to  prevent  the  erection  of 
any  building  within  a  certain  distance  of  tbe 
street.  Everything  else  has  been  provided 
for.  Here  the  language  changes,  and  as  to 
this  one  thing  the  deed  ia  upon  the  express 
condition  that  this  provision  be  complied 
with.  The  language  is,  "upon  the  express 
condition,"  an  emphatic  form  of  the  expres- 
sion "on  condition."  Whatever  may  be  the 
force  of  this  language  in  a  will  {see  Atty. 
Gen.  V.  Wcw  Chandters'  Go.  L.  R.  B  H.  L.  1 ; 
Bradstreet  v.  Ciort,  21  Pici;.  38it),  there  can 
be  no  doubt  of  its  usual  meaning  in  a  deed. 
The  phrase  tub  oonditionc,  or  "on  condi- 
tion, is  one  of  the  three  phrases  by  which, 
without  more,  a  conditional  estate  may  be 
created.  It  is  the  first  one  named  by  Little- 
ton, and  Coke  says  of  it:  "This  is  the  most 
ex pr esse  and  proper  condition  in  deed,  and 
therefore  our  author  beginneth  with  it"  2 
Co.  Litt.  203  (a)  iHawaon  \. School  Dist.  So. 
5.  7  Allen,  125,  83  Am.  Dec.  670,  and  authori- 
ties cited.  In  the  deed  before  us  it  applies 
to  one  single  thing  perfectly  plain  and  sim- 
ple. The  common  law  as  to  the  creation  of 
conditional  estates  has  always  been  consid- 
ered a  part  of  our  common  law.  If  we  are 
to  have  such  estates,  it  is  important  that 
there  should  be  the  least  possible  uncertain- 
ty as  to  the  form  of  the  language  to  be  used 
in  cresting  them ;  and  when  we  find  in  a  deed 
an  intensified  form  of  the  phrase,  which  from 
the  earliest  timed  has  been  regarded  as  "the 
most  expresae  and  proper"  phrase  by  which 
to  create  such  an  estate,  it  is  to  be  assumed, 
in  the  absence  of  anything  appearing  in  the 
deed  to  the  contrary,  that  the  phrase  is  used 
for  its  proper  legal  purpose,  namely,  to  cre- 
ate such  an  estate,  and  that  such  an  estate 
is  thereby  created.  No  doubt  there  is  a  dis- 
position among  courts  to  look  for  something 
in  the  deed  which  shall  modify  the  severity 
of  the  language;  and  sometimes  consider- 
able astuteness  has  been  exercised  in  thia 
direction  [Post  v.  Weil,  115  N.  Y.  361,  5  L 
J'" 
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R.  A.  422,  22  N.  E.  145  j  and  no  doubt  the 
language  is  sometimes  used  when  from  the 
whole  deed  it  suflicientlf  ftppears  that  It 
could  not  have  been  intended  in  its  full  tech' 
nical  sense,  and  in  such  cases  k  restriction, 
tiud  not  a  technical  condition,  is  the  result. 
Thus,  in  Sokier  v.  trinity  Church,  109  MaaB. 
1,  19,  the  expression  "In  trust  nevertheleBs, 
and  upon  condition  alfraji,"  was  held  not 
to  create  a  condition,  because  "the  grantors 
were  merelj  a  committee  who  had  taken 
their  title  in  trust  for  the  society,  and,  if  it 
were  to  come  back  to  their  heirs  bj  forfeit- 
ure, it  must  be  held  by  them  in  trust  for 
the  society,  and  thus  would  merely  be  turned 
into  a  trust  estate."  In  Episcopal  City  Mia- 
non  V.  AppUton,  117  Mass.  326,  the  words 
"upon  and  subject  to  the  condition"  preceded 
one  paragraph,  and  the  words  "and  also  up- 
on the  further  condition"  preceded  the  next 
paragraph,  and  they  were  held  not  to  create 
conditions.  As  stated  by  the  court,  there 
was  no  reason  for  giving  to  the  first  phrase 
any  difTerent  meaning  than  that  given  to  the 
other;  and  both  clauses  could  not  be  con- 
strued as  conditions,  because  "upon  that 
construction  a  breach  of  the  first  would,  up- 
-on  entry  by  the  grantor  or  hia  heirs,  forfeit 
the  whole  estate,  and  leave  nothing  in  the 
grantee  to  which  the  last  part  of  the  second 
clause  could  apply."  The  second  clause 
could  "therefore  have  effect  only  by  way  of 
~eetTiction,  and  the  first  clause  must  have  a 
like  interpretation  and  effect."  So,  also, 
where  a  conveyance  is  subject  to  several  con- 
ditions of  varying  importance  regulating 
the  mode  in  which  the  grantee  may  use  and 
enjoy  the  land,  and  it  appears  that  they  are 
imposed  as  a  part  of  the  general  scheme  of 
improvement,  and  therefore  enforceable  in 
equity  by  the  owners  of  tlie  estates  for  whose 
-benefit  they  were  imposed,  they  may  be  con- 
sidered restrictions,  especially  if  one  of  them 
be  of  such  a  nature  as  to  be  r^arded  as  a 
personal  stipulation.  Bkinner  v.  8hepard, 
130  Mass.  180;  Ayling  v.  Kramer,  133  Mass. 
12.  So,  also,  a  deed  reciting  that  the  prem- 
ises are  conveyed  subject  to  a  condition  con- 
-tained  in  a  prior  deed,  and  reciting  Uie  con- 
dition, may  be  construed,  not  as  reimposing 
the  condition  by  the  grantor,  but  as  convey- 
ing the  title  the  grantor  had  received  from 
his  predecessor.  Nor  is  the  case  of  Casatdy 
*.  Moson,  171  Slass.  507,  60  N.  E.  1027,  to  be 
understood  as  extending  this  doctrine  fur. 
ther  than  as  stated  in  these  two  paragraphs. 
Ayling  T.  Kramer,  133  Mass.  12,  See  Locke 
T.  Bale,  166  Mass.  20,  42  N.  £.  331.  The 
case  at  bar  does  not  come  within  any  excep- 
tion to  the  genera!  rule  as  to  the  legal  mean- 
ing of  the  phrase  "upon  the  express  condi- 
tion." As  stated  by  Parkes,  Ch.  J.,  in  Oray 
y.  Blanehard,  B  Pick.  284,  288:  "The  words 
'this  conveyance  is  upon  the  condition'  can 
mean  nothing  more  or  less  than  their  natural 
import.  ...  It  would  be  quite  as  well 
to  say  that  the  words  mean  nothing,  and  so 
ought  to  be  rejected  altogether."  It  must  be 
held,  therefore,  that  the  deed  from  Eaton  to 
the  defendants  conveyed  a  conditional  fee, 
and  that  the  right  of  reverter,  remaining  in 
.CO  L.  R.  A. 


the  grantor  up  to  the  time  of  his  death,  went 
to  hia  heirs  or  devisees.  Gray  v.  Biaitohord, 
8  Pick.  284,  288;  All^n  v.  ffotce,  105  Maas. 
241;  Ouild  v.  Richards,  16  Gray,  322;  Bay- 
den  T.  BtoughtOH,  6  Pick.  528 ;  Austin  t. 
Cambridgejiort,  21  Pick.  215;  Pub.  Stat, 
chap.  127,  I  1. 

"nie  next  quesUon  is  whether  this  condi- 
tion was  imposed  for  the  benefit  of  the  land 
now  held  by  the  plaintiff.  If  it  was,  then  it 
is  immaterial  whether  it  be  in  the  form  of  a 
condition  or  restriction,  ao  far  as  respects 
the  right  of  this  plaintiff.  Whitney  v.  Un- 
ion R.  Co.  11  Gray,  369,  71  Am.  Dec.  716; 
Hopkins  V.  Smith,  162  Mass.  444,  38  N.  E. 
1122,  and  eases  therein  cited.  Upon  this 
question  the  ease  comes  to  us  in  a  singular 
way,  and  ft  is  somewhat  difficult  to  under- 
stand the  terms  of  the  report.  Upon  the  rec- 
ord before  us  there  is  an  agreed  statement  of 
facts,  end  it  would  seem  that  the  case  was 
submitted  to  tlie  superior  court  upon  that. 
The  trial  judge  ruled  that  the  clause  in  dis- 
pute is  a  restriction,  then  "found  from  the 
terms  of  the  deed  and  aurroundiug  circum- 
stances and  situation  that  it  was  not  intend- 
ed by  the  grantor  to  create  a  servitude  for 
the  benefit  of  plaintiff's  land,"  and  then,  by 
consent  of  counsel,  reported  the  case  to  thia 
court  upon  the  bill,  answer,  agreed  facts,  and 
his  "findings."  If  bis  so-called  "finding"  ta 
to  be  r^rded  as  a  finding  of  fact,  and  that 
flndinK  is  to  stand,  then  there  is  no  case  for 
the  plaintiff.  The  parties,  however,  have 
treated  the  matter  as,  in  substance,  a  ruling 
in  law,  and  we  therefore  assume  it  was  in- 
tended as  such,  and  that  the  case  is  before 
us  upon  the  bill,  answer,  and  agreed  facts. 
The  burden  is  upon  the  plaintiff  to  show  that 
the  condition  in  the  deed  to  the  defendants 
created  a  servitude  or  right  in  the  nature  of 
an  easement,  which,  by  implication,  is  made 
appurtenant  to  his  land.  The  rule  is  stat^ 
in  Wfiilney  v.  Union  R.  Co.  11  Gray,  35R,  71 
Am.  Dec.  716,  to  be  that,  when  "it  appears  by 
a  fair  interpretation  of  the  words  of  a  grant 
that  it  was  the  intent  of  the  parties  to  create 
or  reserve  a  right  in  the  nature  of  a  servi- 
tude or  easement  in  the  property  granted  for 
the  benefit  of  other  land  owned  by  the  gran- 
tor, and  originally  forming,  with  the  land 
conveyed,  one  parcel,  such  right  will  be 
deemed  appurtenant  to  the  land  of  the  gran- 
tor, and  binding  on  that  conveyed  to  the 
grantee;  and  the  right  and  burden  thus  cre- 
ated will  respectively  pass  to  and  be  binding 
on  all  subsequent  grantees  of  the  respective 
lots  of  land."  But  whether  the  condition 
was  intended  to  create  merely  a  personal 
right  or  an  easement  appurtenant  to  some 
other  land  is  always  a  question  of  intent.  As 
stated  in  Beala  v.  Case,  13S  Mass.  133:  "It 
is  always  a  question  of  the  intention  of  the 
parties;  and,  in  order  to  make  this  rule  ap- 
plicable, it  must  appear  frwn  the  terms  of 
the  grant  or  from  the  situation  and  sur- 
rounding circumstances  that  it  was  the  in- 
tention of  the  grantor  in  inserting  the  re- 
striction [condition]  to  create  a  servitude  or 
right  which  should  inure  to  the  benefit  of 
the  plaintiff's  land,  and  should  be  annexed 
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to  it  as  ui  appurten&nce."    There  is  no  Un- 

giii^e  in  the  deed  expresaly  stating  that  this 
lODdition  was  inserted  for  the  benefit  of  the 
lemaining  lajid.  It  would  have  been  easy  to 
say  tliat  it  was  so  inserted  if  that  bad  been 
the  intention  of  the  grantor.  This  omia- 
sion  ia  rendered  more  signiflcant  when  it  is 
observed  that  the  right  of  way  which  is  re- 
serred  in  the  deed  ig  "to  be  used  in  common 
bj  the  owners  of  the  estate  on  either  aide 
(hereof,"  thereby  showing  that  when  the 
gnu  tor  intended  to  make  a  reservation  for 
the  benefit  of  his  remaininK  iot  be  appreeiat- 
«d  the  importance  of  malting  that  intention 
clear,  and  Icnew  how  to  do  it.  We  must 
therefore  look  into  the  situation  and  attend- 
ant cirfrumstances.  It  is  not  a  case  wbere 
ihe  owner  of  land  adopts  a  scheme  or  ph 
(or  ita  improvement,  dividing  it  into  house 
lots,  and  inserting  in  the  various  deeds  uni- 
form restrietions  as  to  the  purposes  for 
which  the  land  may  be  used,  such  restrictions 
npOD  each  being  intended  for  the  benefit  of 
the  other  lots,  and  is  therefore  not  included 
in  the  class  of  cases  of  which  iVkitney  v.  Un- 
ion B.  Co,  11  Gray,  359,  71  Am.  Deo.  719, 
and  BopkiTU  v.  Smith,  162  Mass.  444,  38  N. 
E.  112Z,  are  examples.  And  the  case  is  stilt 
further  distinguishable  from  many  of  these 
eases  by  the  fact  that  in  tbem  there  is  ex- 
press language  in  the  deeds  showing  an  in- 
tention to  create  the  easement  for  the  benefit 
of  other  land.  And  the  case  is  unlike  Peek 
T.  Conicay,  llS  Mass.  646.  In  that  cass 
there  was  a  reservation,  and  not  a  condition, 
and  the  grantor  could  have  no  interest  in  tbe 
rreervatioD  other  than  as  connected  with  his 
remaining  land.  In  this  present  case  the 
grantor  retained  an  interest  in  the  land  sold 
to  the  defendants,  and  after  the  sale  of  the 
remaining  land  the  right  of  reverter  in  the 
defendant's  land  still  remained  in  his  heirs 
or  devisees.  It  appears  that  the  grantor 
VBB  an  invalid,  and  that  he  usually  sat  at  a 
window,  from  which  be  had  a  good  view  of 
tbe  street;  and  that  while  negotiations  were 
pending  between  him  and  the  defendants, 
and  prior  to  tbe  delivery  of  tbe  deed,  he  told 
tbem  that  if  he  sold  the  property  to  them 
he  did  not  wish  his  view  of  the  street  from 
that  window  cut  aft,  and  he  should  have  some 
dause  inserted  in  the  deed  to  prevent  this; 
■sd  when  the  deed  was  delivered  he  told  the 
defendants  he  had  put  tn  a  clause  so  that  his 
view  of  the  street  from  the  window  should 
not  be  cut  off.  He  was  sick,  and  desired  to 
have  the  view  from  the  window  remain  un- 
impaired so  long  as  he  should  live  where  he 
thrn  lived.  He  was  looking  out  for  his  per- 
ronal  comfort  while  in  occupancy  of  the 
house,  but  tiiat  purpose  is  perfectly  consist- 
ent with  the  view  that  he  was  not  making 
iny  provision  for  the  future  occupant.  It 
may  b«  admitted  that  it  would  be  for  the 
brnetit  of  the  plaintiff's  land  to  have  the  con- 
dition observed,  hut  the  real  question  is.  Was 
it  the  intention  of  tbe  grantor  that  the  right 
to  have  it  thus  observed  should  be  an  appur- 
tenance to  that  landt  On  this  question  we 
may  properly  take  into  consideration  the 
manner  in  which  be  protected  himself.  In 
tbe  ease  of  a  restriction  or  reservation  the 
ML.B.  A. 


person  who  creates  tbe  restriction  stands  as 
a  rule,  absolutely  indifferent  to  ita  observ' 
ance,  except  as  be  may  be  interested  as  own- 
er of  some  adjoining  land.  But  it  is  other- 
wise in  the  case  of  a  condition.  The  owner 
of  the  right  of  reverter  has  an  interest  in  the 
land  conditioned  entirely  independent  of  the 
benefit  of  other  land  owned  by  him  or  any 
other  person.  It  ia  a  right  personal  to  bim 
and  his  heirs  or  devisees.  Indeed,  in  ancient 
times  conditions  were,  as  a  rule,  of  such  a 
nature  that  their  observance  or  violation  was 
of  no  iienefit  or  damage  whatever  to  any  oth- 
er land  than  that  upon  which  the  condition 
was  iniposed,  and  the  only  persons  interested 
were  the  owners  of  the  defeasible  estate  on 
the  one  hand  and  tbe  owner  of  the  right  of 
reverter  on  the  other.  See  note  B4  Butl.  Co. 
Litt.  201(a).  In  this  very  case  the  owner 
of  the  right  of  reverter  could,  in  any  event, 
enter  for  breach  of  condition,  and  bold  the 
land  free  from  condition  as  of  his  original 
estate  as  against  the  whole  world,  unless,  in- 
deed, an  exception  be  made  in  favor  of  the 
plaintiff.  The  only  circumstances  here  re- 
lied upon  as  showing  that  the  grantor  in- 
tended to  create  this  conditional  estate  for 
the  benefit  of  his  remaining  land  is  that  he 
was  occupying  it  as  a  bomeetead  at  the  time 
of  tbe  grant,  and  that  it  would  be  benefited 
by  the  observance  of  the  condition.  But 
these  facts  are  just  as  consistent  with  the 
idea  tbat  the  grantor  intended  that  this  re- 
maining land  should  have  the  benefit  of  tiie 
condition  only  so  long  as  be  pleased,  whether 
occupied  by  him  or  not,  and  that  at  all  times 
the  right  of  reverter  should  remain  unim- 
paired in  him  or  his  heirs.  Upon  full  con- 
sideration of  this  whole  deed  in  the  light  of 
the  attendant  circumstances,  we  think  that 
the  plaintiff  has  failed  to  show  that  this  con- 
dition was  created  for  the  beneSt  of  tbe 
plaintiff's  land.  We  are  aware  that  in  other 
states  there  have  been  decisions  that  may 
seem  to  be,  and  perhaps  are,  in  connict  with 
this  decision,  although  we  are  inclined  to 
think  tbat  upon  full  examination  tbe  differ- 
ence may  be  more  seeming  than  real,  and 
that  the  difference  of  result  arises  rather 
from  a  difference  in  the  facts  than  from  any 
difference  as  to  well-recognized  l^al  or  equi- 
table principles.  See  Clark  v.  Uartin,  49 
Pa.  ZS9;  Watroiu  v.  Allen,  57  Mich.  362,  68 
Am.  Rep.  363,  24  N.  W.  104;  Poat  v.  Weil, 
115  N.  Y.  301,  5  L.  R.  A.  422,  22  N.  E.  146. 
But,  however  that  may  be,  we  think  a  deci- 
sion for  the  plaintiff  on  the  facts  of  this  case 
would  be  extending  the  doctrine  of  Whitney 
V.  Union  R.  Co.llGray,  360,  71  Am.  Dee.  716, 
and  of  similar  cases  in  this  commonwealth, 
beyond  ita  legitimate  scope,  and  much  fur- 
ther than  it  ought  to  go.  The  case  is  rather 
to  be  classed  with  such  cases  as  Badger  v. 
Boardman,  IB  Gray,  550;  Jewell  y.  Lee,  14 
Allen,  145,  92  Am.  Dec.  744 ;  Sharp  v.  Rope», 
110  Mass.  381;  Dana  v.  Wentuiorth,  111 
Mass.  201.  It  seems  to  us  that  in  all  these 
cases  it  is  better  to  get  at  tbe  intention  of  the 
grantor  from  the  language  of  tbe  deed  inter- 
ted  in  the  light  of  the  attending  circum- 
nces  than  to  conjecture  the  intent  from 
the  circumstances,  and  then  to  make  the  Ui^,.yl  ,^ 
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guage  of  the  deed  bend  to  that     The  dec1ar&- 
tiocH  of  Eaton  after  the  deliverf  of  the  deed 
were  properly  excluded. 
Bill  diamwed. 

Ho  r  ton,  J.,  di  Men  ting: 

There  is  no  doubt  that  there  are  words  in 
the  clause  in  question  eipreaa  and  apt  to  crc 
ate  a  condition  at  common  law,  and  that  es- 
tates upon  condition  are  a  well-known  form 
of  estate.  But  that  doee  not  assist  us  much 
in  the  construction  of  the  clause.  There 
never  has  been  an^  hard  and  fast  rule  that 
words  express  and  apt  to  create  a  condition 
at  commDo  law  in  a  deed  should  alwajs  be 
•o  construed.  From  the  time  ol  Lord  Coke, 
if  not  before,  such  words  have  received  a 
different  construction  when  required 


iMi's  Caae,  2  Coke,  TO;  Shep.  Touch.  122; 
2  Bl.  Com.  Sharawood's  ed.  f  161,  note  1. 
The  converse  has  been  equally  true.  Words 
not  apt  to  create  a  condition  in  a  deed  at 
common  law  have  been  construed  as  cresting 
one  when  such  appeared  to  be  the  intention 
ol  the  parties,  and  the  language  admitted  of 
such  a  construction.  Shep.  Touch.  123. 
Neither  does  the  law  look  with  especial  favor 
upon  estates  on  condition.  "Conditioni  sub- 
sequent." it  is  said  by  Chancellor  Kent,  "are 
not  favored  in  law."  4  Kent,  Com.  Sth  ed. 
i  129.  They  are  strictly  construed  against 
parties  seeking  to  enforce  them,  and  equity 
affords  relief  in  various  cases  from  forfeiture 
for  a  breacli  of  them,  Bradityeet  v.  Clark, 
21  Pick.  3S9 ;  Merrifield  v.  Cobleigh,  4  Gush. 
178;  Lundin  v.  Schoeffel,  IQ7  Maas.  405,  470, 
4S  N.  E.  933,  and  cases  cited;  LiUey  v.  Fifty 
Asaociatet,  101  Mass.  432.  These  doctrines 
have  been  long  and  welt  settled.  And  they 
have  led  this  court  and  other  courts  fre- 
quently to  construe  so-called  "conditions" 
not  according  to  the  strict  meaning  of  the 
words  used,  but  in  such  a  manner  as  to  carry 
out  the  intentions  of  the  parties  as  nianl- 
fented  by  a  fair  interpretation  of  the  lan- 
guage when  viewed  in  the  light  of  the  attend- 
ant circumstances.  If  it  appeared  that  the 
parties  intended  to  create  an  estate  upon 
condition,  effect  has  been  given  to  the  inten- 
tion. If  it  appeared  that  aome  other  right 
or  obligation  was  intended  to  be  created,  the 
language  has  Ix^n  construed  accordingly. 
The  matte-  has  been  regarded  as  one  of  sub- 
stance, rather  than  of  form  ;  and  the  cardinal 
rule  of  construction  has  been,  not  to  ascer- 
tain the  effect  in  regard  to  estates  upon  con- 
dition, but  to  ascertain  and  enforce  the  in- 
tention of  the  parties  ao  far  as  it  could  be 
done  consistently  with  established  rules.    In 

words  apt  to  create  a  condition 
law  in  a  deed  have  been  interpret 
ing  something  else, — limitations. 
restrictions,  easements,  servitudes,  .ind 
trusts, — because  it  wss  thought  that  such  a 
construction  would  best  conform  to  and  car- 
ry out  the  intention  of  the  parties.  Cassidy 
v.  Mason,  171  Mass.  507,  50  N.  E.  1027 ;  Bap- 
Una  V.  Smith,  102  Mais.  444,  38  N.  E.  1 122 ; 
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Ayling  v.  KTamer,  133  Mass.  12;  SJeiimer  T. 
Skepard,  130  Mass.  ISO;  Jeffries  v.  Jeffries, 
117  Maes.  184;  £pt«cofiaI  Cily  Mission  v. 
AppUton,  117  &lass.  320;  Bohier  v.  Trinity 
Church,  100  Mass.  1,  10;  Chapin  v.  Harris, 
8  Allen,  5»4;  Farkvr  v.  nightingale,  6  Allen, 
341,  83  Am.  Dec.  632;  Post  v.  Weil.  113  N. 
Y.  301,  6  L.  R.  A.  422,  22  N.  K.  145;  Aver;, 
V.  ft'aw  York  C.  &  H.  B.  It.  Co.  106  N.  Y.  142. 
12  N.  E.  Oig ;  Clark  y.  Martin,  40  Pa.  289 ; 
Watrous  v.  Allen,  S7  Mich.  302,  58  Am.  Rep. 
303,  24  N.  W.  104;  Lake  Erie  &  W.  R.  Co.  t. 
P,-i«si,  131  Ind.  413,  31  N.  E.  77 ;  ffierv.Sim- 
mons,  55  Wis.  037,  13  N.  W.  873;  Fuller  ». 
Amia,  45  Vt.  400;  MilU  v.  Davison,  54  N.  J. 
Eq.  059,  35  L.  R.  A.  113,  35  AtL  1072; 
T^eely  v.  Hoskins,  64  Me.  380,  24  Atl.  9S2. 
The  decisions  in  which  this  has  been  done 
have  not  been  confined  to  any  particular  class 
of  cases,  such  as,  for  instance,  building 
schemes  and  plans  of  general  improveiiieiit ; 
but  the  rule  has  been  applied  in  other  eases. 
and  has  been  recognized  in  cases  where  it  was 
not  applied.  It  is  on  application  to  condi- 
tions in  deeds  of  the  rule  adopted  in  rej;aid 
to  other  written  instruments,  namely,  to  so 
construe  them  as  best  to  promote  to  obvious 
intent  and  purpose  of  the  parties.  Mvrri- 
field  V.  Cvbleigh,  4  Gush.  178.  It  is  the  same- 
principle  which  has  led  to  the  construction  of 
a  deed  intended  to  take  effect  in  future,  aa  & 
covenant  to  stand  seised  (Trafton  v.  Hatoes. 
102  Mass.  G41,  3  Am.  Rep.  494),  and  is.  I 
think,  a  sound  and  sensible  rule,  and  one  cal- 
culated to  do  justice  between  parties.  The 
question,  then,  is,  it  aeems  to  me.  How  shall 
this  clause  be  construed  in  the  light  of  ad- 
judged cases  in  this  and  other  courts,  and  irt 
the  light  of  the  attendant  circumstances  at 
the  time  of  the  execution  of  the  deed?  The 
latest  case  in  this  court  in  which  the  con 
atruction  of  a  condition  in  a  deed  hns  been 
considered  is  Cassidy  v.  Mason,  171  Mass. 
507.  60  N.  E.  1027.  There  were  three  deeds. 
each  having  a  clause  that  contained  Isngua^ie 
apt  to  create  a  condition  at  common  law.  In 
the  first  deed  the  language  was,  "Provided. 
that  no  building  shall  be  erected  on  said  lots- 
of  land,  or  either  of  them,  within  10  feet  of 
the  atreeta  as  exhibited  on  said  plan."  In 
the  second  it  waa,  *'On  condition  that  no 
building  shall  ever  be  erected  onsaidlotwitfa- 
in  10  feet  of  said  plan  [sie}  as  laid  down  nit 
said  plan."  And  in  the  third  it  waa,  "Thp 
premises  are  sold  subject  bo  the  condition 
that  no  building  shall  ever  be  erected  on  ttie- 
grants!  premises  within  less  than  10  feet 
from  sa!d  street."  It  will  be  seen  that  the 
object  of  each  provision  waa  the  same  aa- 
here,  namely,  to  prevent  the  erection  of  build- 
ings within  a  certain  distance  of  the  street, 
and  that  words  the  most  apt  to  create  a  con- 
dition at  common  law  were  used,  namely. 
"provided,"  "on  condition,"  and  "subject  to- 
the  condition,"  There  is  nothing  in  the  i-ase 
as  reported  or  in  the  papers  on  file  that  shows 
that  the  provisions  were  inserted  as  part  of 
a  general  scheme  or  plan  of  improvonient. 
and  the  opinion  does  not  purport  to  go  on 
that  ground.  All  of  the  justices  sitting  con- 
cnrrM,  so  far  as  appears,  in  the    opinion. 
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which  waa  written  by  the  laU  chief  jutUce. 
It  was  held  that  the  proviaioui  should  be  con- 
etrued  as  reBtrictioDi,  aod  not  as  conditiocs. 
It  is  Dot  really  attempted,  as  1  understand 
it,  to  distinguish  that  case  from  this.  It 
vould  seen  Uiat  the  remarli  of  Lord  BIJen- 
borough  in  pTopri«lor$  of  Liverpool  Water- 
itorkt  V.  Atkinson,  8  EiLst,  607,  was  applica- 
ble: "With  a  decided  case  exactly  in  point, 
it  would  be  extraordinary  if  we  were  to  ap- 
ply a  dilTerent  rule  of  construction."  In 
Bepkina  v.  Smith,  162  Mass.  444,  SB  N.  E. 
1122,  the  proTision  that  was  the  subject  of 
coD&ideration  was  expressed  in  the  form  of  a 
amdttiou  with  what  was  in  effect  a  clause  of 
forfeiture  and  reverter,  but  the  court  held 
that  it  constituted  a  restriction  for  the 
beneSt  of  the  purchasers  of  other  lots.  This 
ase,  with  Ciugidy  v.  Maaon,  aupra,  ilLus- 
trates  the  tendency  of  this  court,  and 
shows  the  extent  to  which  it  has  gone  in 
recent  deeisiona  in  the  construction  of  so- 
called  "conditions."  In  iyling  t.  Kramer, 
133  Mass.  12,  a  condition  that  "the  front 
line  of  the  building  which  may  be  erected  on 
the  said  lot  shall  be  placed  on  a  line  parallel 
with  and  10  feet  back  from  said  Newton 
street"  was  held  to  constitute  a  restriction. 
Tlie  decision  was  put  on  the  ground  that  the 
oiDdition  was  imposed  as  a  part  of  a  gen- 
eral scheme  of  improvement.  But  conditions 
ire  construed  as  restrictions  in  such  cases, 
not  because  courta  have  an^  special  fondness 
for  or  leaning  towards  building  sehr"-"-  — 
plans  of  general  improvement,  but 
it  would  be  inequitable  and  unjust,  aaagainst 
the  owners  of  adjoining  and  neighboring  es- 
tates, to  construe  them  otherwise,  and  to  per- 
mit a  party  taking  an  estate  with  notice  of 
a  valid  agreement  respecting  its  mode  of  use 
and  occupation  towards  such  estates  to  avoid 
it.  HAUney  v.  Union  R.  Co.  11  Gray,  35B, 
71  Am.  Dec.  715;  Porter  v.  Hightinnalf,  6 
Allen,  341,  S3  Am.  Dec.  632.  It  is  difficult 
lo  see  why  such  reasoning  does  not  apply  as  \ 
well  between  two  as  between  twenty,  or  why, 
if  it  is  inequitable  and  unjust  to  permit  a 
party  to  avoid  bis  agreement  when  there  are 
ten  estates  to  be  alTected,  it  is  not  also  in- 
tquitable  and  unjust  when  there  is  only  one 
estate  to  be  affected.  See  also  Jeffrieg  v. 
Jeffnea,  117  Mass.  134,  in  which  the  clause, 
"provided,  that  the  roof  of  the  aforesaid 
stable  ahall  never  he  raised  more  than  13  feet 
above  Olive  street,"  in  each  of  three  deeds  of 
three  adjacent  lots  from  a  common  grantur, 
»u  held  to  constitute  a  restriction  on  each 
lot  in  favor  of  the  other  two.  In  Skwinar  v. 
Hkepard,  130  Mass.  180,  and  Epiaoopal  CHy 
IfuMon  V.  Appleton,  117  Mass.  328,  there 
was  no  building  scheme  or  plan  of  general  im- 
pTOvcment.  The  respective  deeds  contained 
building  limitations  in  the  form  of  condi- 
tiona.  They  were  construed  as  restrictions, 
for  reasons  there  given.  See  also  Parker  v. 
Poit  V.  Weil,  115  N.  Y.  391,  5  L.  R.  A.  422, 
and  MerrifUld  v.  Cohieigh,  4  Oush.  178.  In 
Past  V.  Weil,  115  N.  Y.  361,  5  L.  R.  A.  422, 
22  N.  E.  145,  the  owners  of  two  adjoining 
farms  conveyed  one  subject  to  this  provision: 
"Provided,  always,  and  these  presents  are 
50L.R.A. 


upon  this  express  condition,  that  the  afore- 
said premises  shall  not,  nor  shall  any  part 
thereof,  .  .  .  be  at  any  time  hereafter 
coupled  as  a  tavern  or  public  place 
of  any  kind.  It  was  held  that  the  provi- 
sion constituted  a  restriction  for  the  benefit 
of  the  adjoining  property.  See  also  Avery  v. 
tieu!  York  C.  £  H.  R.  B.  Go.  106  N.  Y.  142,  12 
N.  E.  618.  In  CJorA  v.  Martin,  40  Pa.  aS!), 
ler  of  two  adjoining  lota,  who  resided 
.  conveyed  the  other  "upon  this  express 
condition,  nevertheless,  that  the  said  .  .  . 
their  heirs  or  aastgns,  shall  not  build  or 
.  .  on  any  part  of  the  hereby 
granted  lot  of  ground,  beyond  the  distance 
of  66  feet  from  the  said  Eighth  street,  any 
buildings  whatsoever,  other  than  privies, 
milk  or  bathing  houses,  and  walls  or  fences 
not  exceeding  the  height  of  10  feet  from  the 
level  of  the  ground."  It  was  held  that  it  was 
the  duty  of  the  defendant  not  to  build  in  vio- 
lation of  the  condition,  and  that  this  duty 
was  reserved  to  the  original  grantor,  not  as  a 
mere  personal  obligation,  but  for  the  benefit 
of  tha  adjoining  land;  Chief  Justice  Lowrie, 
who  wrote  the  opinion,  saying,  "Common 
sense  cannot  doubt  its  purpose," — meaning 
the  purpose  of  the  condition,  and  that  it  waa 
to  benefit  the  adjoining  land.  In  Watroua 
V.  Allen.  67  Mich.  362,  58  Am.  Rep.  363,  24 
N.  W.  104,  the  deed  was  upon  "the  express 
condition"  that  if  the  grantees,  their  heira 
and  assigns,  should  at  any  time  sell  or  keep 
for  sale  spirituous  or  intoxicating  liquors, 
the  title  of  the  premises  should  thereupon 
cease  and  revert  to  the  grantor,  bis  heirs 
and  assigns,  and  it  should  be  lawful  for  them 
to  enter  and  expel  the  grantees  and  their 
heirs  and  assigns.  It  appeared  that  the 
grantor  was  the  owner  of  a  large  amount  of 
real  estate  in  the  vicinity  of  and  contiguous 
to  the  granted  premises,  and  that  the  same 
bad  been  platted  ;  but  it  did  not  appear  that 
any  of  the  other  lots  had  heen  sold,  or  that, 
if  sales  bad  been  made,  the  deeds  contained 
provisions  uniform  with  that  above  referred 
to.  It  wag  held  that  the  condition  could  be 
enforced  in  equity  asanagrccmentbyone  who 
had  succeeded  to  the  title  of  the  original 
grantor  to  the  adjoining  and  neighboring 
land  against  one  who  had  succeeded  to  tha 
title  of  the  original  grantee.  See  also  Fuller 
V.  Arms,  45  Vt.  400:  Lake  Erie  &  VI.  R.  Co. 
V.  Priest,  131  Ind.  413,  31  N.  E.  77;  Wter  v. 
Bimvions,  55  Wis.  637,  13  N.  W.  873. 

It  seems  to  me  that  the  case  of  Uasaidi/  v. 
Uaaon,  171  Mass.  507,  50  N.  E.  1027,  and  the 
other  cases  to  which  I  have  jeferred,  are  de- 
cisive of  this.  In  the  present  case,  at  the 
time  of  the  conveyance  to  the  defendants, 
their  grantor  owned  and  occupied  as  a  home- 
stead the  premises  now  belonging  to  the 
piaintiflT,  and  adjoining  on  the  north  those 
of  the  defendants.  The  premises  were  both 
situated  on  the  eaaterly  side  of  Central 
street,  in  Leominster.  On  the  premises  con- 
veyed td  the  defendants  the  only  building,  so 
far  as  appears,  waa  a  store  two  stories  high 
and  22yj  feet  from  the  street  line.  On  those 
retained  by  the  defendants'  grantor  was  the 
dwelling  house  occupied  by  him.    This  "™" 
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coDBiderably  nearer  the  street  thui  the  store, ' 
and  was,  as  appears  from  the  ecule  to  which 
the  plan  is  drawn,  about  35  feet  south  of  the 
store.  Xt  appears — though  I  doubt  whether 
it  U  of  imiwrtance — that  the  defendant's 
grantor  was  an  invalid,  and  from  the  window 
at  which  he  usually  sat  there  was  a  good 
view  of  Central  street,  which  was  the  main 
Btreet  of  I,eoiniDst«r.  The  defendants  have 
built  out  to  the  street  line,  although  they 
were  notified  by  the  plaintiffs  not  to  do  so, 
and  though  their  deed  prohibits  them  from 
doing  so.  1  lay  on  one  side  the  declarations 
of  defendants'  grantor  made  before  and  after 
and  at  the  time  of  the  execution  and  delivery 
of  the  deed^  They  do  not  serve  to  identify 
the  subject-matter,  or  to  explain  the  situa- 
tion of  the  parties  and  the  attendant  circum- 
atancea  when  the  deed  was  executed,  and  de- 
livered. They  are  declarations  by  the  grant- 
or respecting  his  purpose  in  having  the 
clause  inserted,  and  as  such,  it  seems  I'D  me, 
are  clearly  inadmissible.  Harlotp  v.  Thom- 
M,  15  Pick.  66 ;  Noble  v.  Bosuiorth,  19  Picii. 
314;  Davie  v.  Ball,  6  Cush.  605.  63  Am.  Dec. 
53;  ililler  v.  Woshftum,  117  Mass.  371;  Si- 
manovxch  v.  Wood,  145  Mass.  180,  13  N.  E. 
301;  Lilienthal  v.  Suif oik -Brewing  Go.  154 
Mass.  185,  12  L.  E.  A.  821,  ZB  N.  E.  151; 
Adama  V.  Morgan,  ISO  Mass.  143,  22  N.  E. 
708;  Sirk  v.  Eia,  163  Mass.  3B4,  40  N.  E. 
IBS.  It  is  plain  that  the  object  of  the  so- 
called  "condition"  was  to  prevent  the  defend- 
ants from  doing  what  they  have  done,  and 
to  prevent  them  from  doing  it  at  any  time, 
either  during  the  grantor's  life  or  after- 
wards. The  language  is,  "that  said  Wilder 
and  Hills,  their  heirs  and  assigns,  shall  never 
erect  nny  building  nearer  the  street  line," 
etc.  The  prohibition  expressly  extends,  not 
only  to  Wilder  am)  Hills,  but  to  their  heirs 
and  assigns,— to  all  who  shall  taice  through 
them.  When  Wilder  and  Hills  took  their 
de^d.  they  thereby  agreed  for  themselves  and 
their  heirs  and  aisigns  that  they  would  never 
build  any  nearer  the  street  lino  than  the 
store  then  was.  The  right  and  obligation 
thus  created  were  not  limited  to  the  Uvea  o[ 
the  grantor  and  grantees,  and  were  not  tem- 
porary in  character,  but  were  to  continue  in- 
definitely, and  were  permanent.  Which 
then.  Is  the  more  reasonable,  that  they  were 
created  for  the  benefit  of  the  adjoining  es- 
tate, or  for  the  persona!  benefit  of  the  grant- 
or? It  is  possible,  perhaps,  to  think  of  the 
grantor  as  sppculating  upon  possibilities  of 
reverter  and  rights  of  re-entry,  and  as  paus- 
ing to  consider  the  differences  between  reser- 
vations and  conditions,  but  it  is  not  liitely 
that  he  did  BO.  It  must  have  been  plain  to 
him,  as  to  everyone  else,  that  no  one  could 
have  as  much  Interest  in  having  the  space 
between  the  store  and  the  street  kept  open  as 
the  owner  and  occupant  of  the  adjoining 
premises,  and  that  his  interest  would  consist 
in  the  fact  that  be  was  such  owner  and  occu- 
pant. This  would  apply  to  the  grantor  as 
well  as  to  his  successors  in  title.  The  gran- 
tor was  not  thinking  of  a  personal  right  or 
privilege.  He  was  dealing  with  property  and 
rights  of  property,  not  with  personal  rights. 
50  L.  R.  A. 


That  is  shown  by  what  was  coiive7ed,  and 
by  the  rpservntiona  of  the  rights  of  way  and 
drainage.  It  is  fair  to  assume  that  the  scriv- 
ener who  drew  the  deed  knew  that  rights 
could  be  created  for  the  benefit  of  an  adjoin- 
ing estate  as  well  in  the  form  of  a  condition 
as  in  the  form  of  a  reservation  or  restriction. 
To  assume  otherwise  would  be  to  suppose 
that  he  was  ignorant  of  numerous  casi'ii  in 
which  this  court  has  so  held,  and  of  long-es- 
tablished rules.  The  change  from  Ibe  lan- 
guage of  reservation  to  that  of  condition  was 
not  for  the  purpose  of  altering  the  nature  of 
the  right,  but  to  express  in  the  strongest 
terms  that  the  estate  which  he  was  convey- 
ing should  remain  subject  forever  to  an  ens<'- 
ment  of  light,  air,  and  prospect  in  favor  of  the 
other  estate.  He  does  this  by  malcing  tlie 
conveyance  upon  the  express  condition  that 
the  grantees,  their  heirs  and  assigns,  shouiil 
never  build  nearer  the  street  line  than  the 
store  then  was.  The  reasoning  of  the  court 
in  Feck  v.  Convoy,  119  Maes.  54G,  wliere  the 
grantor  occupied  as  a  homeatead  a  lot  adjoin- 
ing that  which  he  conveyed,  seems  to  me  ap- 
plicable. "It  is  difficult."  says  the  court,  "to 
see  how  he  [the  grantor]  would  have  any 
interest  in  restricting  the  use  of  the  land 
sold  except  as  owner  of  the  bouse  lot  which 
he  retained.  The  nature  of  the  restriction 
also  implies  that  it  was  intended  for  thn 
benefit  of  this  lot.  A  prohibition  against 
building  on  the  land  sold  would  be  obviously 
useful  and  beneficial  to  this  lot,  giving  it  the 
benefit  of  better  light  and  air  and  pro'^pect 
(this  is  its  apparent  purpose)  ;  while  it 
would  be  of  no  appreciable  advantage  for  any 
other  purpose.  The  fair  inference  is  that 
the  parties  intended  to  create  this  eanement 
or  servitude  for  the  benefit  of  the  adjoinin;^ 
estate."  It  is  true  that  in  that  ciise  the 
right  was  created  by  reservation.  But  n<i 
stress  was  laid  on  that  fact,  and  persionnl 
rights  may  be  created  as  well  by  reservation 
or  restrictions  as  by  conditions.  The  ques- 
tion was  whether  the  right  was  a  personal 
right  or  was  appurtenant  to  the  adjoining; 
land,  and  the  court  was  led,  from  the  situa- 
tion and  manner  of  occupation  of  the  two  es- 
tates, to  hold  that  the  right  was  not  a  per- 
sonal right,  but  constituted  an  easement  in 
favor  of  the  adjoining  estate. 

It  is  to  be  noted  atso  that  there  are  no 
words  of  re-entry,  reverter,  or  forfeiture  in 
the  clause  which  we  are  considering.  Such 
words  are  not  necessary  to  constitute  an  es- 
tate upon  condition.  But,  if  the  grantor  had 
intended  to  create  a  personal  right  in  him- 
self and  his  heirs  and  devisees  in  distinction 
from  the  rights  of  way  and  drainage  created 
by  reservation,  it  is  not  improbable,  to  say 
the  least,  that  he  would  have  added  words  so 
characteristic  of  estates  upon  condition.  The 
cases  of  Badger  v.  Boardman,  IS  Gray,  560 ; 
Jewell  V.  Lee,  14  Allen,  145,  02  Am.  Dec. 
744;  Sharp  v.  Ropea,  110  Mass.  381;  and 
Dana  T.  Wentworlh.  Ill  Moss.  291,— are 
clearly  distinguishable  from  this.  This  is 
a  case  as  in  Peek  t.  Conway,  119  Mass.  640, 
and  Clark  v.  Martin,  49  Pa.  280,  of  a  grantor 
owning  and  occupying  a  homestead,  and  own- 
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tug  and  canveying  an  adjoining  lot  subject 
to  >  building  limitation.  Naturally  the  lim- 
itation would  be  intended  for  the  bene&t  of 
the  homestead.  In  Peok  v.  Oonicay,  1 19  Masa. 
HS,  the  adjoining  lot  was  vacant.  In  Clark 
I.  MaTtin,  49  Pa.  289,  there  waa  a  house  up- 
DD  it.  In  the  present  case  there  was  a  store 
upon  it,  which  stood  further  back  from  the 
itreet  than  the  homeste&d  occupied  by  the 
grantor,  thereby  giving  the  homestead  in- 
creaeed  ligbt,  air,  and  prospect,  which  it  was 
the  manifest  object  of  tlie  condition  to  re- 
tain. In  neither  Badger  t.  Boardman,  Jew- 
ell T.  Lee,  Sharp  v.  Ropet,  nor  Dana  v.  Went- 
Korth,  were  the  circumBta.nces  surrounding 
the  parties  when  their  deeds  were  made  at 
all  similar  to  those  surrounding  the  parties 
when  the  deed  in  this  case  was  made.  I  thiuk, 
therefore,  that  whether  the  provision  is 
called  a,  "condition"  or  a  "restriction,"  the 
plaintiff,  aa  owner  of  the  adjoining  pi 
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A  blorcle  la  >ot  wltHln  tke  m»Bliis  of 
a  ■lalntc  pSBsed  In  1786,  requlrLcB  h[gli- 
vajs  to  be  kept  reawmabl;  ufe  tor  carrlagea. 

(June  21.  leoo.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  tor  Essex  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al. 
leged  to  have  l>een  received  through  a  defect 
in  the  highway  which  resulted  in  a  judg- 
ment in  plaintifT's  favor.     Buxtained. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  P.  HonltOD  for  plaintiff. 

itr.  Dknlel  N.  Crowley  for  defendant. 

Latlirop,  J.,  delivered  the  opinion  of  the 

The  plaintiff,  while  riding  a  bicycle 
highway  which  the  defendant  was  Iraund  to 
keep  in  repair,  encountered  a  depressio 
the  way,  and  fell  from  bet  wheel  and  wa 
jured.  The  jury  returned  a  verdict  in 
(sTor,  and  the  case  comes  before  us  on  si 
■I  exceptions  to  the  exclusion  of  evidi 
and  to  the  refusal  of  the  court  to  rule  that 
a  bicvde  is  not  a  carriage,  within  the  mean- 
ing o'f  Pub.  Stat.  chap.  52,  i  I.  The  statute 
in  question  provides  that  bighnsTs  and  oth- 
tr  wBjs  named  shall  be  kept  in  repair,  at 
the  expense  of  the  town,  city,  or  place  where 
they  are  situated,  "so  that  the  same  may  hs 

KoTE. — For  law  as  to  bicycles,  see  Tsjl 
CqIoil  Traction  Co.   (Pa.)  47  L.  R.  A.  2SS,  and 

A«  to  t>lcjcle  paCbs.   see   State  v.  Brai 
(UlDB.)  it  L.  B.  A.  144. 
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reasonably  aaia  and  convenient  for  travelers, 
with  their  horses,  teams,  and  carriages  at  all 
seasons  of  the  year."  This  statute  was  en- 
acted in  1TS6,  and  has  been  in  force  ever 
since.  Stat.  1786,  chap,  91,  5  1 ;  Eev.  Stat, 
chap.  25,  i  1 ;  Gen.  Stat.  chap.  41,  G  1 ;  Stat. 
1877,  chap.  234.  The  question,  then,  is 
whether  a  bicycle  is  a  carriage,  within  the 
meaning  of  this   term  in  the  statute.     We- 
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bicycle  may  be  considered  a  vehic. 
riage.  It  may  he  lawfully  used  on  the  high- 
way, and  is  subject  to  the  law  of  the  road. 
atate  V.  Collins,  le  R.  I.  371,  3  L.  R.  A.  394, 
17  Atl.  131;  Myera  v.  Eind»,  110  Mich.  300, 
33  L.  R.  A.  350,  88  N.  W.  158;  Taylor  v. 
Union  Traction  Co.  184  Pa.  405,  40  Atl.  139; 
Thompson  v.  Dodge,  58  Minn.  555,  28  L.  R. 
A.  608,  flO  N.  W.  545.  So,  under  a  law  pro- 
hibiting a  person  from  riding  or  driving  any 
sort  of  carriage  furiously.  Taylor  v.  Gooa- 
icin,  L.  R.  4  Q.  B.  Div.  228.  So.  under  laws 
or  ordinances  prohibiting  driving  on  the 
sidewalk,  tieg.  v.  Juatin,  24  Ont.  Rep.  327 ; 
i/erctT  V.  CorUn.  117  Ind,  450,  3  L.  R.  A. 
'"  "\  N.  E,  132;  Com.  v.  Forrest,  170  Pa. 
_.,  __  L.  R.  A.  305,  32  Atl.  652.  Under  k 
law  permitting  the  collection  of  tolls  on  a 
turnpike,  a  bicycle  was  held  to  be  a  carriage. 
Geiger  v.  I'erkiomen  d  R.  Tump.  Road,  167 
Pa.  583,  28  L.  R.  A.  458,  31  Atl.  918.  The 
opposite  was  held  in  Williams  v.  Ellis,  L.  R. 
5  Q.  B.  Div.  175,  and  in  ifur^n  v.  Detroit  d, 
E.  Pi.  Road  Co.  113  Mich,  675,  38  L.  R.  A. 
198,  71  N.  W.  1108.  And  in  Scotland,  in  an 
action  on  a  policy  of  insurance,  it  was  held 
that  a  person  riding  a  bicycle  waa  not  "trav- 
eling as  a  passenger  in  an  ordinary  vehicle.'* 
Mcidillan  v.  Insurance  Co.  4  Scots  L.  T.  96. 
The  EtAtute  in  question  was  passed  long  be- 
fore bicycles  were  invented,  but  although,  of 
course,  it  is  not  to  be  confined  to  the  same 
kind  of  vehicles  then  in  use,  we  are  of  opin- 
that  it  should  be  confined  to  vehicles 
ejusdem  generis,  and  that  it  does  not  extend 
to  bicycles.  This  view  is  favored  by  the  pro- 
vision in  Pub.  Stat.  chap.  52,  g  18,  which 
provides  that  no  damage  shall  be  recovered 
"by  a  person  whose  carriage  and  the  load 
thereon  exceed  the  weight  of  fi  tons."  The 
words  last  quoted  were  Srst  added  by  St^t. 
1838.  chap.  104.  It  seems  to  us  that  the  leg- 
islature, by  the  use  of  the  word  "carriage," 
had  in  view  a  vehicle  which  could  carry  pad- 
Ecnsers  or  inanimate  matter,  not  to  exceed, 
with  its  load,  more  than  6  tons.  As  wa« 
said  in  Btate  ea  rel.  Bettis  v.  Missouri  P.  R. 
Co.  71  Mo,  App.  385,  383:  "While  the  terma 
in  question  are  flexible,  and  may  include  the 
new  uses,  falling  within  the  legitimate  scope 
of  their  meaning,  which  arise  in  the  growth 
of  society,  we  are  not  warranted  in  giving 
them  a  new  meaning  so  as  to  cover  ditferent 
subjects,  not  within  the  principle  upon 
which  they  are  founded.  To  do  this  would 
be  judicial  legislation."  A  bicycle  is  more 
properly  a  machine  than  a  carriage,  and  so 
it  is  defined  in  Murray's  Dictionary.  It  is 
also  BO  considered  in  Stat.  18B4,  chap.  470, 
which  is  an  act  to  r^ulate  the  use  of  bicy- 
cles and  similar  vehicles,  and  in  the  amenda- 
tory act  of   189B    (Stat   1808,  chap.   ISI). 
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A  bi^de  ia  of  but  litUe  uae  in  wet  ve&ther 
or  on  froMU  ground.  Its  great  value  con- 
■iits  in  the  pneumatic  tire,  but  this  is  easilj 
punctured,  euid  no  one  who  uaea  a  wheel 
tbinkB  of  taking  a  ride  of  any  distance  with- 
ont  having  his  kit  of  tools  with  him.  A 
faard  tut,  a  sbarp  stone,  a  bit  of  coal  or  glase, 
or  a  taclc  in  the  road  may  cause  the  tire  to  be 

fiunctured,  and  this  may  cause  the  rider  to 
all  and  sustain  an  injury.  It  would  im- 
Eoae  an  intolerable  burden  upon  towns  to 
old  them  bound  to  keep  their  roads  in  such 
a  state  of  repair  and  imoothneM  that  a  bi- 
cycle could  go  oT«  them  with  assured  safety. 


It  is  because  ordinary  roads  are  not  consid- 
ered suitable  for  bicycles  that  cities  ami 
towns  are  given  the  power  by  Stat.  1898, 
chap.  351,  to  lay  out,  construct,  and  main- 
tain paths  for  biuycles.  And  StaL  1S99, 
chap.  474,  makes  it  a  misdemeanor  to  tres- 
pass upon  a  cycle  path  by  driving  thereon 
with  a  none  or  other  animal,  except  to  cros* 
the  same.  We  are  therefore  of  opinion  tbnt 
a  bicycle  ii  not  a  "carriaKe,"  within  the 
meaning  of  that  term  in  Pub.  Stat.  chap. 
62,  S  1.  This  view  of  the  case  renders  it  un- 
necessary to  consider  the  other  exceptions. 
Exceptions  sustained. 
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Village  of  RGEO  CITY,  Appt. 
< KIcb ) 

flvbulBsloB  of  KBthorltlee  to  ku  Arbi- 
trator after  close  of  the  Cestlmoor,  where 
It  la  eipressi)'  acreed  that  neltber  part;  Is 
to  be  represented  b;  counsel,  Is  a  violation 
ol  the  spirit  of  the  sulimlsslon,  wblcb  will 
avoid  the  award. 

(Ua7  2.  1900.) 

APPEAL  by  defendant  from  a  decree  of  the 
Circuit  Court  tor  Osceola  County  in 
favor  of  complainant  in  a  proceeding  to  set 
aside  an  award,     Afflrmcd, 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  A,  Wltber   for   appellant. 

Messrs.  Smnrtliiralte  A  Fowler  and 
Mlcliael  Brown,  with  Mr.  Walter  W. 
Drew,  for  appellee: 

Every  reasonable  presumption  will  be  in- 
dulged in  by  the  courts  lor  the  purpose  of 
upholding  an  award,  to  give  it  effect  and  ac- 
complish the  ends  of  justice. 

Clement  v.  Comgtock,  2  Mich.  359;  Bwh  v. 
Davia,  34  Mich.  190;  IFood  v.  Treleven,  74 
Wit.  677,  43  N.  W.  4B8;  Morse,  Arbitration 
A  Award,  411. 

No  mistake  appears  upon  the  face  of  the 
award  or  submission  in  this  case,  that  is 
material  to  the  findings  and  award  made; 
therefore  in  no  event  should  that  award  be 
set  aside. 

Siceet  V.  Mon-iaon.  116  N.  Y.  19.  22  N.  E. 
270;  Fudickar  v.  Ouardian  Mut.  L.  Ins.  Co. 
€2  N.  ¥.  392 ;  Ualstt^ad  v.  Eeaman,  52  How. 
Pr.  415 ;  VnderhUl  v.  VanCortUtndt,  2  Johns. 
Ch.  339;  WiitsUp  v.  Jewett,  1  Barb.  Ch. 
173;  Conger  v.  James,  2  Swan,  213;  Boloson 
V.  Carson,  8  Md.  208 ;  Hartskome  v.  Cu(- 
(refi,  2  N.  J.  Eq.  207 ;  Ryan  v.  Blount,  18  N. 
C.  (1  Dev,  Eq.)  383;  Valle  v.  North  Mis- 
souri It.  Co.  37  Mo.  450;  Anderson  v.  Dar- 
ccy.  18  Ves.  Jr.  447;  Story,  Eq.  Jur.  |1 
1463,  1457;  2  Pom.  Eq,  Jur,  349. 

NoTE.^ — On  the  mtDcondnet  of  arbitrators,  see 
also  llarltard  F.  Ins.  Co,  v.  Btmiier  Mercantile 
Co.  (C.  C,  D,  Mont,)  11  L.  R,  A.  aS3,  and  note, 

50  L.  R.  A. 


One  seeking  to  set  aside  an  award  on  tha 
ground  of  mistake  must  show  that  the  award 
would  have  been  different  had  the  mistake 
not  occurred. 

Qorham  v.  Uillard,  50  Iowa,  554 1  DeCaa- 
tro  V.  Brelt,  50  How.  Pr.  484;  HaUtead  v. 
Seaman,  52  Uow.  Pr.  415;  6  Wait,  Act.  A 
Def.  554. 

Hontsomery,  Cb.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  filed  to  set  aside  an  award. 
Complainant  was  injured  by  reason  of  a  de- 
fective sidewalk  of  the  village.  A  claim  was 
presented  to  the  common  council,  and  after 
a  period  of  negotiation  an  agreement  was 
reached  to  submit  the  matter  in  controversy 
to  Hon.  James  B.  McMabon.  as  arbitrator. 
A  hearing  was  bad  before  the  arbitrator, 
testimony  produced  pro  and  con,  and  an 
award  made  in  favor  of  the  village.  The 
bill  io  this  case  contains  charges  of  over- 
reaching, mude  against  the  village  attoin'.y 
and  the  president  of  the  village,  and  also 
alleges  that  complainant  was  not  permitted 
to  produce  her  proofs  before  the  arbitrator. 
We  are  not  only  convinced  that  these  charges 
are  not  sustained  by  a  preponderance  of  the 
evidence,  but  we  deem  it  only  just  to  the  put- 
ties concerned  to  say  that  t^e  charges  oii):lit 
not  to  have  been  made.  There  is  nothing  to 
indicate  any  misconduct  or  overreaching  on 
the  part  of  Mr.  Withey,  the  village  attor- 
ney, or  Mr.  SloBBon,  the  village  president. 
Complainant  had  employed  counsel  to  pre- 
sent tier  claim  to  the  village  authorities,  was 
aided  by  the  advice  of  her  husband,  and,  w« 
have  no  doubt,  understood  the  matter  to  he 
submitted;  nor  have  we  any  doubt  that  she 
was  permitted  to  adduce  all  testimony  which 
she  deemed  necessary.  The  only  question 
which  has  given  us  any  doubt  arises  out  of 
the  mistaken  conduct  of  the  village  presi- 
dent in  furnishing  the  arbitrator,  after  the 
testimony  was  closed,  a  memorandum  of 
caees  or  authorities.  Just  what  these  cases 
related  to  doea  not  clearly  appear,  as  the 
memorandum  is  not  produced,  and  the  recol- 
lections of  Judge  McMabon  and  Mr.  Slosson 
differ.  The  rule  is  very  strict  in  excluding 
any  communication  to  an  arbitrator,  made 
em  parte  after  the   case   ia   submitted;    and 
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-when  Buch  commuDicaUon,  which  may  affect 
the  result,  is  made,  it  la  not  usual  to  enter 

into  aa  inquiry  as  to  whether  the  arbitrator 
was  in  tact  influenced  by  it  or  not.  Walker 
V.  FrobUher,  6  Ves.  Jr.  70;  Strong  v.  Strong, 
9  CuBb.  500;  Catletl  v.  Dotigherli/,  114  111. 
o68,  2  N.  E.  600 ;  Jenkins  v.  Litton,  13  Gratt 
535 ;  2  Adi.  &  Eng.  Enc.  Law,  2d  ed.  p.  646.  It 
is  CDQtendfd  that  this  rule  should  not  be  ap- 
plied to  the  present  case,  as  all  that  occurred 
nas  a  mere  citation  of  authorities;  but  it  ie 
to  be  kept  in  mind  that  the  arbitrator  is 
judge  of  the  law  as  well  as  of  the  facts,  and 
in  this  case  the  parties  expresely  agreed  that 
neither  was  to  be  represented  by  counsel, 
thereby  stipulating  to  eidude  all  legal  argu- 
ments or  briefs.  It  cannot  be  denied  that 
the  purpose  of  any  citation  must  have  been 
to  inQuence  the  mind  of  the  arbitrator  on 
a  queation  of  law.  We  hold,  with  some  re- 
luctance,  that  this  is  a  violation  of  the  spirit 
-of  the  terms  of  the  submission.  Judge  Mc- 
Mahon  himself  teaUfied  that  the  banding  of 
this  memorandum  to  him  was,  to  use  his  lan- 
guage, the  most  unsatisfactory  thing  con- 
necUd  with  the  transaction.  If  we  felt  at 
liberty  to  determine  the  case  upon  the  ques- 
tion of  whether  the  result  was  probably  in- 
fluenced by  this  representation,  we  would 
have  little  difficulty,  as  the  high  character 
and  unquestioned  ability  of  the  arbitrator 
would  furnish  ample  assurance  that  he  was 
-not  unduly  influenced  in  the  matter;  hut,  aa 
this  is  the  first  time  that  the  question  has 
been  presented  to  the  court  in  this  exact  way, 
we  are  concerned  in  laying  down  a  rule  easy 
to  follow,  and  which  will  afford  protection 
in  all  cases,  and  we  think  the  safer  rule  is 
for  the  court  to  enter  into  no  examination 
as  to  whether  the  arbitrator  is  iu  any  way 
influenced  by  em  parte  communications. 

In  applying  that  rule  to  this  case,  and  in 
view  of  the  stipulation  that  neither  party 
should  l>e  represented  by  counsel,  we  are  con- 
strained to  hold  that  the  arbitration  should 
be  set  aside.  This  was  the  conclusion  reached 
by  the  learned  circuit  judge,  and  his  de- 
■«ree  icili  be  affirmed,  with  costs. 

Hie  other  Justices  concur. 


Katherina    SHINQLEMEYEB 
Oliver  A.  WBIOHT,  Ptff.  in  Brr. 
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I-  A.  atalcaiant  of  fRota  In  av|i«IIstnt'ii 

kFl«f,  wbleb  Is  conceded  to  be  corrvct.  will 
be  BO  regarded  by  tbe  court,  and  an  Independ- 
cat  statemeDt  In  appellee's  brief,  o(  facta 
wblch  he  considers  neceasarj  to  a  full  nn. 
derataodlng  ol  Ibe 


bT 


Note. — Aa  to  prlTllesed  commun  lea  Clous  In 
legal  proceedings,  see  (for  words  In  pleadlDg) 
Sandall  t.  Bamllton  (La.)  22  L.  R.  A.  649,  and 
Hta;  Sherwood  t.  Powell  (Minn.)  S9  L.  R.  A. 
IC3 ;  (ui  to  defamatorr  testimony)  Cooper  t. 
Pblpps  (Or.)   22  L.  R.  A.  836,  and  oats;  and 


wblch  provides  (bat  the  atatemsnt  by  appel- 
lant Bball  be  deemed  accurate,  nnleii  the  op- 
roB[te  party  points  out  wberela  It  la  InsufU- 
<:lent  or  inaccurate. 

regard  to  larLfny,  and  a  statement  of  tbe 
auaplclon  that  a  certain  peraon  la  tbe  thief, 
with  the  reason,  for  such  suspicion,  are  priv- 
ileged. 
S.  PrivllcKed  connuvnloatlatia  wbleh 
csnnot  tbemaalvc*  fortn  the  bAsla  far 
an  action  of  slander  are  not  adm>.rflble  for 
the  purpose  of  sliawing  malice  In  other  com- 

4.  The    niBzln    Volenti    bob    flt    InJarlB 

■pp)les  to  alleged  slanderous  statements 
Diode  lu  tbe  presence  of  an  otBcer,  where  tbe 
subject  of  the  atatemenls  ao II cited  them 
and  sent  tor  tbe  officer  for  tbe  express  pur- 
pose of  bavlag  tbe  statements  repeated  In 
bis  presence. 

5.  One  who  chBrffeii  BBOther  ^Ith 
crime  la  Bot  llnbie  for  false  Imprison- 
ment oD  account  of  aa  arrest  made  by  an 
offirer  without  any  request  from  him.  and 
when  the  person  arrested  sent  for  the  offi- 
cer for  the  express  purpose  of  having  tbe 
accusation  rep^ed  In  his  presence. 

(Msy   18,   lOOD.) 


judgment  i: 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  alleged  slander  and  false  im- 
prisonment.    RBMeraed. 

Statement  by  Lane  3.: 

This  is  a  suit  by  one  Katherina  Shingle- 
meyer  asainst  Oliver  A.  Wright  by  capias 
for  an  alleged  slander  claimed  to  have  been 
uttered  by  defendant  to  one  Uenry,  a  police- 
man, upon  the  16th  of  July,  1898,  and  for  a 
false  imprisonment  which  the  plaintiff 
claims  to  have  suffered  upon  the  same  day  at 
the  hands  of  the  said  Henry,  acting  under 
the  instructions  of  the  said  defendant. 

The  plaintiff's  testimony  was  to  the  fol- 
lowing effect;  That  previous  to  April,  18B8, 
she  had  had  trouble  with  George  Wright,  a 
brother  of  the  defendant,  living  at  Colum- 
bus; that  in  April,  1S9B,  she  caused  the  said 
George  Wright  to  be  arrested  upon  a  charge 
of  bastardy,  upon  which  charge  he  was  put 
under  bond,  and  had  also  sued  him  for  breach 
of  promise  of  marriage.  It  is  tbe  claim  of 
the  plaintiff  that  some  time  in  the  fall  of 
18U7  or  the  spring  of  1803  George  Wright 
came  to  the  place  where  she  was  working, 
and  borrowed  822  from  her,  and  that  Oliver 
Wright,  the  defendant,  was  with  him,  and 
stood  outside  of  the  door.  She  stated  upon 
cross-examination  that  she  had  only  seen 
Oliver  Wright  once  before,  and  that  was  in 
Delaware,  Ohio,  and  that  she  did  not  know 
Oliver  Wright  well  enough  to  say  whether  it 
was  Oliver  Wright  who  called  with  Georgo 
Wright  that  night  or  not.  Upon  the  3d  day 
of  July,  1898,  the  plaintiff  came  to  Detroit, 
where  Oliver  Wrigbt  resided,  and  upon  the 
witness  stuid  claimed  that  her  purpose  was 
to  get  the  $22  which  she  claimed  George 
''Vrigbt  had  borrowed  for   defendant's 
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8ha  «lw  lUted  that  tbe  raoTing  cause  for 
ber  coming  to  Detroit  was  to  see  Qeorge 
Wright.  Plaintiff  claims  she  went  to  a 
boarding  house  on  Henry  street,  aild  re- 
maitied  there  about  three  days,  having  ar- 
rired  on  Sunday;  and  then  went  to  work  for 
}Sn.  Goldberg,  doing  general  housework. 
The  following  Sunday,  the  10th  of  July,  she 
went  to  the  residence  of  defendant,  and  asked 
for  George  Wright  ■  She  testified  that  she 
wae  informed  by  defendant  that  George 
Wright  was  not  Uiere;  that  she  stated  who 
she  was,  and  that  she  was  asked  upstairs; 
that  she  asked  for  the  money  which  she 
elaiined  George  Wright  got  from  her,  and 
that  Oliver  Wright  denied  that  he  knew  any- 
thing about  it;  that  Oliver  Wright  at  that 
time  advised  her  to  let  the  court  settle  her 
difficulties  with  his  brother,  hut  she-stated 
that  she  could  not  wait  longer,  and  had  to 
have  something  right  away.  She  testified 
further  that  at  the  time  Oliver  Wright  told 
ber  to  come  up  to  his  office  in  the  Chamber 
of  Commerce,  and  that  he  would  talk  the 
matter  over  with  her;  that  at  that  time  he 
made  no  threats  whatsoerer,  uid  told  her 
that,  if  his  brother  was  guilt?  of  the  offense 
u  charged  by  her,  she  could  establish  his 
guilt  without  quesUon;  that  she  had  no  rea- 
son to  believe  that  Oliver  Wright  had  any 
malice  towards  her  at  that  time,  except  be- 
cause Oliver  seemed  to  think  that  she  had 
not  let  George  have  any  money.  Plaintiff 
claims  that  upon  the  16th  day  of  July — the 
Saturday  following  the  interview  with  Oli- 
ver Wright  at  his  residence — she  went  to  hi* 
office  in  the  Chamber  of  Commerce  Building 
at  about  3  o'clock  in  the  afternoon.  George 
Wright  was  in  the  general  office,  which  wag 
situated  between  the  private  office  of  Oliver 
A.  Wright  and  the  private  office  of  R.  R. 
Baines,  both  of  whom  used  the  general  otSce 
in  common.  George  Wright  went  from  the 
general  office  into  the  one  marked  "Mr. 
Baines,"  and  immediately  thereafter  Oliver 
Wright  came  into  the  office  from  the  room 
into  which  George  had  gone.  PlaintifT  claims 
that  Oliver  VVright  said,  "Did  you  bring  my 
wheel  back!"  and  that  she  said,  "1  ain't  got 
your  old  wheel;"  and  heiaid,  "Yes,  you  have 
■tolen  my  wheel,"  and  said  tiiat  he  could 
prove  it.  At  the  time  of  this  conversation 
there  was  no  one  present  besides  plaintiff  and 
the  defendant.  She  also  claims  that  he 
stated  that  he  would  have  a  warrant  out  for 
her  if  she  did  not  leave  his  office.  There- 
upon she  went  to  the  telephone,  and  called 
up  the  central  police  station,  and  asked  them 
to  send  over  an  officer.  She  stated  that,  il 
she  had  left  the  office  before  she  had  tele- 
phoned, there  was  no  danger  of  her  having 
been  arrested,  or  a  warrant,  or  anything  of 
that  sort,  but  that  ehe  was  not  going  to  have 
him  stand  there  saying  that  she  was  a  thief, 
and  that  ehe  had  made  up  her  mind  that  she 
was  going  to  make  him  prove  it.  After  she 
called  up  the  central  police  etatjon,  she 
waited  for  the  police  to  come  over  for  a  long 
while,  and  made  no  effort  to  leave  the  ol- 
flee.  No  policeman  appearing,  she  called  UD 
the  police  station  a  second  time,  and  t 
theqi  again  to  aend  over  a  policeman.  She 
SO  UK.  A. 


claimed  that  Mr.  Wright  wsj  present  wheik 
she  telephoned  the  second  time,  and  that  she- 
could  have  left  the  office  at  that  Ume  if  she- 
had  desired.  The  officer  did  not  come  the- 
second  time  she  called,  so  she  waited  half  an 
hour,  and  called  up  the  police  station  a  third< 
time,  and  told  them  to  send  over  an  officer. 
The  plaintiff  claimed  that  at  some  time  after 
she  bad  called  up  the  police  station  the  first: 
time  she  tried  to  get  out  of  the  office,  but 
could  not  do  so.  She  at  first  said  it  was  aft- 
er she  had  telephoned  the  second  time. 
Again,  she  testified  that  she  called  up  the- 
second  time  because  she  wanted  the  police- 
to  hurry  up,  and  she  did  not  know  whether 
she  was  locked  up  at  that  time  or  not;  that. 
at  one  time,  while  she  was  in  the  office,  the 
police  department  called  up  Mr.  Wright's  of- 
fice, and  Mr.  Wright  answered  the  telephone : 
that  while  he  was  at  the  telephone  she  could. 
have  left  the  office  if  she  had  wanted  to,  and. 
that  she  stayed  because  she  wanted  to. 
Finally,  she  stated  that  she  did  not  try  to- 
leave  t^e  office  until  she  had  called  up  the- 
last  time. 

Q.  As  a  matter  of  fact,  you  did  not  try  to 
get  out  before  the  eecond  time  [you  tele- 
phoned] ! 

A.  I  don't  believe  I  did. 

Q.  You  are  certain  of  tbatT 

A.  Yes,  I  am  certain. 

Q,  As  a  matter  of  fact,  you  did  not  calV 
up  the  police  department  the  second  time  be- 
cause you  could  not  get  out! 

A.  No,  I  think  that  the  reason  I  called  up 
the  second  time,  or  the  third  time,  was  be- 
cause I  wanted  them  to  hurry. 

After  she  had  called  up  the  police  station 
the  third  time,  and  no  ofHcer  had  come,  she 
left  the  office  without  any  interference  upon 
the  part  of  the  defendant,  went  down  th& 
elevator,  and  near  t^e  door  met  the  police- 
man Henry.  She  testified  that  there  was- 
nothing  to  prevent  her  going  to  the  Gold- 
bergs', or  any  other  place,  at  that  time.  In- 
stead of  that,  she  brought  the  policeman  back 
to  Mr.  Wright's  office,  and  herself  stated  to- 
the  policeman  that  Mr.  Wright  accused  ber 
of  stealing  his  wheel,  and  that  she  wanted 
to  see  whether  he  could  do  so.  The  police- 
man went  into  Mr.  Wright's  private  office, 
and  said  something  which  the  plaintiff  did 
not  hear ;  and  witness  testified  that  there  wa* 
nothing  to  prevent  her  leaving  the  office  at 
that  time  if  she  bad  wanted  to.  She  also- 
testified  that  Mr.  Wright  sUted  that  she  did 
steal  the  wheel,  and  that  be  (Mr.  Wright) 
wanted  her  to  be  taken  over  and  lockeo  up. 
She  testified  that  the  policeman  told  her  that, 
she  had  to  go  along  with  him.  There  is  no 
evidence  in  tlie  case  that  Mr.  Wright  was 
present  when  any  such  thing  was  said  to  the 

Slaiutiff,  if  it  was  said.  The  plaintiff  testi- 
ed  that  she  went  over  to  the  poiiee  station 
with  the  officer,  and  was  asked  a  few  ques- 
tions there,  and  then  was  taken  down  by  the 
two  detectives  to  the  Brush  Street  Depot,  to 
be  identified;  that  the  baggageman  at  the 
[Lake  Shore  station  said  ihe  was  not  the  wo- 
man who  had  checked  a  man's  wheel  ta  To- 
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ledo  on  tha  evening  of  the  IQUi,  and  thftt  the 
detective*  then  put  her  on  the  car,  and  ahe 
vent  home.     Upon    the   following    daj   the 

SileintilT  testifiea  that  she  went  up  to  the  de- 
endant'e  residence,  with  a  rubber  hoee,  and 
that  she  woe  going  to  thrash  him;  that  she 
did  not  start  to  thraah  Oliver,  but  did  start 
to  thrksb  Ueorge;  that  she  commenced  to 
thrneh  him  without  Bajing  a  word,  and 
George  took  the  rubber  hose  away  from  her, 
vritbout  using  any  more  force  than  was  nec- 
esury.  FlaiuUIT  testified  that  she  on  that 
day  (Sunday)  told  Oliver  Wright  that  he 
had  accused  her  of  stealing  bis  wheel,  and 
that  she  wae  going  to  make  it  mighty  hot 
for  him  some  time.  She  testified  that  Oli- 
ver Wright  told  her  that  if  she  would  go  to 
Columbus  he  would  Sx  everythiDg  all  right, 
and  that  they  would  come  for  her  that  night, 
and  that  they  did  so.  She  Uatitied  that  they 
came  up  to  see  her  that  same  evening,  and 
that  she  agreed  to  go  to  Columbus  the  next 
morning.  She  went  down  to  the  station  the 
next  morning,  but  did  not  have  the  money 

Cy  her  fare;  that  neither  the  defendant  n 
I  brother  had  the  money  to  give  her  to  buy 
a  railroad  ticket,  and  that  she  thereupon 
went  bade  to  the  defendant's  office,  where  he 
gave  her  (4  and  stated  that  he  would  loan  it 
to  her,  and  she  gave  a  receipt  for  it  as  a 
loan;  that  she  left  that  afternoon  for  Colum- 
bus, and  stayed  there  just  one  week.  Plain- 
tiff claimed  that  at  one  time  defendant  had 
called  her  "a  craty  old  thing,"  but  when  that 
was,  or  in  whose  presence  it  was  uttored,  she 
did     not     know.     Plaintiff    testified,     when 


ney  the  2d  of  January,  1899,  that  she  wanted 
to  get  it  started  before  she  went  home;  that 
she  had  thought  of  it  all  aloi^,  but  that  she 
was  not  ready.  She  wag  then  asked  the 
question  when  she  bad  flrst  made  up  her 
mind  to  begin  the  suit,  and  she  answered,  "1 
had  it  in  my  mind  all  the  time."  Subse- 
quently she  was  asked  whether  she  intended 
to  bring  this  suit  before  the  let  of  October, 
1898,  to  which  she  replied,  "X  meant  to  sue 
him  from  the  first  time."  After  the  occur- 
rences which  we  have  narratod  fully,  witneRs 
testiBed  that  she  told  several  people  that  she 
«ss  Oliver  Wright's  sister-in-law;  that  she 
had  a  child  three  yeArs  old;  that  she  bad  a 
suit  in  Cleveland,  where  she  waa  suing  ber 
hupband  for  divorce;  and  that  none  of  the 
statemento  were  true. 

Thomas  Henry,  the  officer  who  It  was 
claimed  by  plaintiff  was  the  person  to  whom 
the  alleged  slander  had  be«i  uttered,  and 
who  was  the  person  who  made  the  alleged 
arrest  complained  of,  testified:  That  on  the 
inth  of  July  be  was  sent  over  to  the  Cham- 
ber of  Commerce  Building,  and  met  the 
plaintiff  in  the  lobby  of  that  building.  That 
she  spoke  to  him  first,  and  told  him  that  Mr. 
Wright  accused  her  of  stealing  bis  wheel, 
and  had  locked  her  in  his  odice.  That  he 
persuaded  her  to  go  upstairs  with  him,  but 
did  not  compel  her  to  go.  That  when  he  en- 
tered the  office  be  asked  what  the  trouble 
was.  That  Ur.  Wright  said:  "This  girl  is 
ML.B.A. 


coming  around  here,  and  raising  a  disturb- 
ance, and  trying  to  make  trouble  for  my 
brother.  From  what  1  can  learn  she  is  a 
loose  woman,  and  not  tlie  kind  of  a  woman 
the  police  want  in  Detroit."  Witness  testi- 
fied that  Miss  Sbinglemeyer  was  the  first 
person  who  said  that  sbe  had  been  accused 
of  stealing  the  wheel.  Witness  testified  that 
the  plaintiff  said  first,  "He  accuses  me  of 
stealing  his  bicycle,  and  says  1  am  a  thief, 
and  I  am  going  to  make  him  prove  it."  Wit- 
ness also  testified  that  the  defendant  said  De- 
tectives High  and  Larkins  were  looking  for 
her,  and  that  he  (defendant)  had  learned 
that  a  woman  had  checked  a  man's  wheel 
from  Detroit  to  Toledo  by  the  I^Jce  Shora 
baggageman.  Witness,  although  pressed  by 
leading  questions,  did  not  testify  that  the 
defendant  asked  him  to  arrest  the  plaintiff. 
He  testified  further  that  he  walked  with  the 
plaintiff  over  to  the  central  station,  and 
turned  ber  over  to  Detectives  High  and  Lar- 
kins. Detectives  High  and  Larkins  were 
called  as  witnesses  for  the  plaintiff.  They 
testified,  under  (Ejection  and  exception,  that 
they  had  called  over  to  the  defendant's  office 
on  the  morning  of  the  lltb  of  July;  tiiat  the 
defendant  told  them  that  he  had  had  bia 
wheel  stolen,  and  suspected  some  woman  with 
whom  his  brother  had  trouble  in  Columbus; 
that  he  did  not  know  her  name,  but  that  he 
could  find  it  out,  and  let  them  know.  They 
testified  further  that  they  went  over  to  bis 
office  again  upon  the  16th,  in  response  to  a 
telephone  meB9age,and  that  he  told  them  tJiat 
he  knew  who  the  party  waa  who  stole  bia 
wheel;  that  her  name  was  Kittie  Shingle- 
meyer,  and  that  she  lived  on  South  Fourth 
street,  in  Columbus,  Ohio,  witb  her  brother; 
that  he  was  positive  she  stole  the  wheel,  as 
he  had  the  description  of  a  woman  answer- 
ing her  description  who  checked  the  wheel 
from  the  Lake  Shore  to  Toledo;  that  he  had 
written  a  letter  to  the  chief  of  police  of  Col- 
umbus; that  the  defendant  had  said  that  he 
did  not  know  bow  the  officers  felt  about  a 
woman  of  that  character,  but  that  she  was 
not  the  kind  of  a  woman  that  he  thought  the 
police  department  wanted,  and  that  she  was 
a  bad  woman;  that  plaintiff  was  brought 
down  to  the  station  in  the  afternoon  of  the 
IClh  of  July,  in  the  custody  of  the  police- 
man Henry;  that  they  took  her  in  charge; 
took  her  down  to  the  Lake  Shore  baggaga 
room,  and  that  the  night  baggageman,  after 
seeing  her,  said  she  was  not  the  party  that 
checked  the  wheel.  The  defendant  was 
called  to  the  stand  by  the  plaintiff,  and  tes- 
tified that  he  had  written  a  letter  to  the 
chief  of  police  of  Columbus,  The  letter,  and 
the  testimony  of  witnesses  High  and  Larkins 
were  admitted  by  the  court  under  objection 
and  exception  that  they  were  privileged,  and 
were  not  counted  upon  in  the  declaration. 
The  letter  reads  as  follows: 

Detroit,  Michipin,  July  16,  1898. 
Superintendent  of  Police,  Columbus,  Ohio 

Dear  Sir: 

A  day  or  two  ago  I  wrote  you  concerning 
my  bicycle,  which  was  taken  from  my  reai- 
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dence  last  Sunday  eveniog.  I  itated  that  I 
9U8pect«d  a  party  wboee  uome  is  in  Colum- 
buB,  Obio,  of  having  committed  the  theft. 
My  EuapicioDB  are  now  confirmed.  We  have 
been  able  to  trEuie  the  wheel  to  the  IjakeSbore 
Dtpot,  where  it  was  checked  last  Sunday 
night  to  Toledo.  It  left  Detroit  about  Bi40. 
The  woman  wbom  I  euapect  it  Kittie  Shingle- 
meyer.  She  probably  recbecked  tbe  wheel 
for  Columbus.  We  have  been  able  to  trace 
it  thua  far  from  the  unusual  circumBtancea 
uf  a   u'oman  checking  a  gentleman'!  wheel. 

I  cannot  learn  on  what  road  she  left  Toledo, 
but  you  might  be  able  to  get  some  informa- 
tion which  would  be  of  use  to  you  in  finding 
the  wheel  at  either  tba  Union  Depot  or  the 
Ohio  Central  Depot  at  Columbus.  Mi  as 
Shinglemeyer  haa  a  brother  living,  1  think, 
on  South  Fourth  street,  Columbua.  If  I  am 
not  mistaken,  ahe  makes  her  borne  with  faer 
brother.  1  nhall  probably  be  in  Columbua 
Monday  to  look  after  tbe  matter  peraonally. 

II  in  tbe  meantime  you  are  able  to  recover 
tbe  wheel,  1  eball  be  very  glad  to  reward 
the  one  to  whom  such  reward  would  be  due. 

Tbe  testimony  of  tbe  defendant  and  hja 
witnesses  was  upon  alt  material  questions 
diametrically  opposed  to  Uiat  of  the  plaintiff. 

Veura.  8«llliig  A  H*tok,   for   plaintiff 

Plaintiff,  even  were  her  story  true,  hae  no 
right  to  complain  of  an  act  of  wbich  she  her- 
self was  the  chief  cause. 

The  maxim  Volenti  non  fit  injuria  can  ap- 
ply in  no  case  with  greater  applicability  than 
in  this  one. 

While  to  recover  In  aucb  an  action  as  this 
it  may  not  be  necessary  for  a  plaintiff  to  do 
everything  in  her  power  to  avoid  the  slan- 
der or  imprisonment,  sbe  ought  certainly 
not  to  be  permitted  to  recover  when  she  did 
ber  utmost  to  give  publicity  to  the  false  ac- 
cusation, and  to  get  herself  arrested. 

Uoore  V.  Tkompion,  02  Mich.  468,  52  N. 
W,  1000;  IrUh-Ameritxin  Bank  v.  Bader,  59 
Minn.  329,  01  N.  W,  328;  Beller  v.  Boirard, 
11  HI.  App.  554;  Fonviile  v.  MeHeasc,  1 
Dud.  L.  303,  31  Am.  Dec.  566;  King  v.  War- 
ing, 5  Esp.  14;  Smith  v.  Wood.  S  Campb. 
323 ;  Floyd  V.  Stale,  12  Ark.  43.  54  Am.  Dec. 
260;  Sutton  V.  Smith,  13  Mo,  120;  Sayne» 
V.  LelaHd,  29  Me.  233;  Folkard's  Starkie, 
Slander  !l  Libel,  i  067,  4th  Eng.  ed.  p.  086. 

A  person  who  receives  a  letter  containing 
what  he  considers  a  false  statement  about 
bimgelf.  and  thereupon  shows  the  tetter  to 
others,  cannot  recover,  regardless  of  any 
question  of  e^ipress  malice,  for  be  Is  the  one 
who  has  published  the  allied  litwl. 

Kansat  City,  M.  £  B.  R.  Co.  v.  Delaney, 
102  Tenn.  289,  45  L.  R.  A.  602,  52  S.  W.  161 ; 
Wilcox  V.  «Don,  64  Vt.  450,  15  L.  R.  A.  780, 
24  Atl.  244 ;  Sylvit  v.  Uiller,  OS  Tcnn.  94,  33 
S.  W.  621. 

A  privileged  communication  not  counted 
upon  cannot  be  used  to  show  express  malice 
in  a  suit  brought  on  another  privileged  com- 
munication. 

13  Am.  ft  Eng.  Ene.  Law,  p.  42S. 
O0L.R.A. 


MeMTi.  FrMak  C.  Cook  and  B.  B.  Vwb 

■yokla,  for  defendant  in  error: 

The  privilege  arising  from  a  communica- 
tion made  to  a  puUic  officer,  or  in  answer  to 
an  invitation  from  the  plaintiff,  is  simply  a 
qualified  privilege  wbicb  may  be  overthrown 
by  proof  of  actual  malice. 

Odgers,  Libel  A  Slander,  p.  229;  Newell, 
Defamation,  Slander  A,  Lilie!,  2d  ed.  p.  515; 
13  Am.  &  Eng.  Enc.  Law,  p.  422;  Folkard's 
Stsjkie,  Slander  t  Libel,  f  291;  Taylor  v. 
Hatckina,  L.  R.  18  Q.  B.  Div.  308,  15  Jur. 
740,  20  L.  J.  Q.  B.  N.  S.  313;  llicharda  v. 
Bioharda,  2  Moody  &  R.  657 ;  Force  v,  War- 
ren, 15  C.  B.  N.  S.  808;  n'<irr  v.  Jolly,  6  Car. 
4  P.  497;  Qriflilha  v.  Lewis,  7  Q.  B.  61,  ff 
Jur.  370,  14  L.  J.  Q.  B.  N.  E.  798;  Crietman 
V.  Crittman,  38  III.  App.  674;  Pretton  v. 
Frey,  81  Cal.  107,  27  Pac.  533;  Wright  v. 
Woodgate,  2  Cromp.  M.  A  R.  673;  BiUing* 
V,  Fairbanka,  139  Mass.  66,  29  N.  E.  544 ; 
Gam  V.  Lookard,  108  Mich.  198,  65  N.  W. 
764;  Wieman  v.  Mabee,  45  Mich.  484,  8  N. 
W.  71. 

In  order  to  remove  or  destroy  the  privi- 
lege arising  from  an  occasion  qualifiedly 
privileged,  the  plaintitT  may  show  actual 
malice,  or  malice  in  fact,  maia  fides;  that  is 
that  the  occasion  waa  made  use  of  colorably, 
or  as  a  pretciLt  for  wantonly  injuring  the 
plaintiff. 

BoTcard  v.  Dickie,  6  Det.  L.  N.  104,  79  N. 
W.  101;  LiBingston  v.  Bradford,  115  Mich. 
143,  73  N.  W.  13o ;  Bacon  v.  Michigan  U.  R. 
Co.  CO  Mich.  IGO,  33  N.  W.  ISl. 

Malice  may  be  shown  by  any  statements  or 
acts  made  or  done  by  the  defendant  with 
reference  to  the  plaintiff, 

Odgers,  Libel  A  Slander,  233;  13  Am.  A 
Eng.  Knc.  Law,  p.  431 ;  Hoicard  v.  Dickie,  6 
Dct.  L.  N.  104,  70  N.  W.  191. 

Or  the  circumstances  under  which  tl'o 
publication  took  place. 

Gam  V.  Loekard.  108  Mich.  196,  65  N.  W. 
764;  Baeon  v.  Uiehigan  C.  R.  Co.  66  Mich. 
108,  33  N.  W.  181. 

Or  repetitions  of  the  same  charge  made  to 
others,  but  not  counted  on. 

Botaford  V.  Chase.  108  Mich.  432.  66  N.  W. 
325;  Benetcay  v.  Thorp,  77  Mich.  ISl,  43  N. 
W.  883;  miia  V.  Whitehead,  65  Mich.  105, 
54  N,  W.  762. 

Iiant,  J.,   delivered    the   opinion   of    the 

1.  The  above  statement  of  facts  is  taken 
from  appellant's  brief.  It  is  a  full  com- 
pliance with  rule  40,  with  references  to  the 
record  to  support  the  statements.  Counsel 
for  appellee  concede  the  correctness  of  the 
Etatement,  but  they  eav:  "As  several  itema 
contained  in  the  record  do  not  appear  in  tbe 
statement  in  appellant's  brief,  and  are  neces- 
sary to  a  full  understanding  of  the  questions 
raised,  we  desire  to  submit  this  short  state- 
ment of  facts."  Five  papes  of  their  brief 
are  then  occupied  with  a  statement.  This  is 
not  a  compliance  with  the  rule,  which  rends 
as  follows:  "The  brief  of  a  party  bringing 
a  cause  into  this  court  .ihall  contain  a  clear 
and  eonciae  statement  of  the  fads  of  the 
ease,  distinct  from  argument,  and  of  the  er- 
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rQrt  upon  which  he  reliM,  the  questionB  in- 
volved, and  the  nuniier  in  which  they  are 
raised.  The  court  will  consider  Buch  atate- 
ment  aulScient  and  accurate  unless  the  op- 
poBile  party  ahaJl  point  out  in  his  hrief 
Khereiu  the  statement  is  insufficient  or  in- 
iccurate."  Counsel  for  appellee  cannot  make 
ft  sta-tement  of  fact*  from  their  point  of 
view,  and  leave  this  court  to  examine  the  rec- 
ord and  bath  statements,  and  determine 
which  is  correct.  Under  this  rule  it  is  the 
dutv  of  the  appellee  to  point  out  what  es- 
sential statements  are  omitted,  and  t<i  state 
ihem  as  an  addition  to  plaintiff's  statement, 
with  references  to  the  record.  We  must 
therefore  take  the  statement  made  by  ap- 
pellant's counsel  as  correct.  The  references 
given  by  them  to  the  record  fully  sustain  it. 
2.  The  court  was  in  error  in  admitting  the 
above  letter  and  the  statement  made  by  de- 
fendant to  the  two  detectives  High  and  Iat- 
kins  in  regard  to  the  larceny  of  hie  wheel. 
These  were  privileged  communications. 
They  were  introduced  and  admitted  for  the 
purpose  of  showing  malice.  The  trial  judge 
was  in  doubt  as  to  their  competency,  hut 
finally  admitted  them.  Privileged  conimuni- 
eatioDs  cannot  be  used  for  that  purpose.  De- 
fendant's property  was  stolen,  and  it  wag 
Eiot  only  his  privilege  and  right,  but  bis  duty, 
to  give  to  the  detectives,  who,  in  this  case, 
were  specially  appointed  for  the  purpose,  all 
information  he  had,  and,  if  he  had  suspic- 
ions of  any  person,  to  state  who  the  person 
was,  and  the  reasons  for  suspecting  him. 
Such  communications  are  made  in  the  strict- 
rat  confidence,  and  are  as  sacred,  in  the  eye 
of  the  law,  as  the  communications  tietween 
client  and  lawyer,  or  patient  and  physician. 
To  be  evidence  of  malice,  these  communica- 
tions must  in  themselves  have  been  mali- 
cious, and  would  therefore  form  the  basis 
themselves  for  an  action  for  slander.  If  this 
be  tlie  Inw.  no  person  would  be  safe  from  pros- 
ecution Id  communicating  to  police  officers, 
whose  duty  it  is  to  examine  into  the  case 
and  hunt  for  the  criminal,  his  suspicions  or 
slatementa  which  might  tend  to  implicate  a 
person.  Public  policy  forbids  the  adoption 
o[  such  a  rule.  These  detectives  were  un- 
der l^al,  as  well  as  moral,  obligations  to 
keep  these  communications  secret  They 
fnt  not  made  for  publication,  and  the  of- 
Rers  had  no  right  to  divulge  them  to  others. 
It  is  very  doubtful  if  these  detectives  could 
be  compelled  to  disclose  in  court  such  privi- 
leged communications.  Such  officers,  es- 
pecially in  large  cities,  are  entitled  to  know 
from  the  citizen  against  whom  a  crime  has 
been  committed  all  his  suspicions  and 
knowledge,  both  in  regard  to  the  person  sus- 
pected, and  also  in  r^ard  to  his  character 
and  habits.  The  defendant  did  not  make 
thtee  statements  for  repetition.  He  made 
them  for  the  exclusive  use  and  beneHt  of  the 
trusted  and  sworn  officers  of  the  law.  They 
should  have  been  forever  locked  in  their 
breasts,  and  never  disclosed;  otherwise,  few 
persons  would  dare  to  disctoae  to  an  officer 
the  name  of  a  suspect,  or  anything  he  had 
learned  about  his  character. 
50  L.  R.  A. 


3.  In  regard  to  the  statement  by  defend- 
ant in  the  presence  of  the  officer  Henry,  it 
was  not  a  publication  for  which  the  law 
gives  a   rem^y.     She  herself   solicited   the 

statement,  and  sent  for  the  officer  for  the  ex- 
press purpose  of  having  the  defendant  re- 
peat IJie  statement  in  his  presence.  It 
would  not  have  bemi  stated  to  him  except  by 
tation.  She  might  have  left  the  re- 
spondent's office.  She  waited  some  time  for 
the  officer  to  come,  and  then  left,  and,  meet- 
ing the  officer  as  she  emerged  from  the  build- 
ing, eame  back  with  him  for  no  other  pur- 
pose than  to  ask  him  to  repeat  the  state- 
ment in  his  presence.  In  CrUtman  v.  Crist- 
man,  36  111.  App.  567,  plaintiff  was  suspected 
of  an  asaault  with  intent  to  murder.  The 
defendEint  suspected  the  plaintiff,  And  so 
stated  to  an  officer.  Plaintiff  took  one  King 
with  him,  and  went  to  defendant's  house. 
King  asked  her,  in  the  presence  of  plaintiff, 
if  she  had  any  idea  who  did  it,  to  which  de- 
fendant replied :  "There  is  only  two  mean 
enough  to  do  it,  and  Johnnie  is  one  of  them. 
.Tohnnie  is  the  only  one  that  would  do  it,  and 
he  is  the  one  that  did  do  it."  Held  that 
plaintiff  could  not  recover.  Where  one  re- 
ceived a  letter  containing  libelous  state- 
ments, and  himself  read  the  letter  to  others, 
held  that  he  could  not  recover.  Sylvia  v. 
ililler.  BO  Tenn.  B4,  33  S.  W.  921.  There  is 
no  difference  In  principle  between  reading 
a  letter  to  another  and  soliciting  a  person  to 
make  a  similar  verbal  statement.  Where 
one  sought  from  the  superintendent  of  a  rail- 
road company  a  letter  of  recomirendBtion 
for  his  friend,  which  letter  was  givira,  con- 
taining a  statement  that  the  person  had  left 
the  service  of  the  company  during  a  strike, 
held  that  this  was  not  publishing  a  libel. 
Eanaai  City,  U.  <l  B.  R.  Co.  v.  Detanty,  102 
Tenn.  289,  45  L.  E.  A.  BOO,  52  S.  W.  161. 
The  following  cases  sustain  the  same  doc- 
trine: Irish-American  Bank  \.  Bader,  50 
Minn.  329,  61  N,  W.  328;  Heller  v.  Howard, 
11  111.  App.  554;  Fonville  V.  McNease,  1 
Dud.  L.  303,  31  Am.  Deo.  658;  King  v.  War' 
ini},  5  Esp.  14;  Smith  v.  IFoorf,  3  Campb. 
323 ;  Haijnea  V.  Leland,  29  Me.  233. 


tiff  repeatedly  t 
for  the  policeman  to  se 
wheel,  and  that  she  wa 
it     The  maxim, 


stifled  that  she  sent 
if  she  did  steal  his 
going  to  make  him 
Volenti  non  fit  in- 
juria, applies. 

4.  Plaintiff  was  put  under  no  restraint  in 
the  defendant's  office  by  him  prior  to  the  ar- 
rival of  the  officer.  She  sought  the  inter- 
view, could  have  left  at  a:iy  time,  and  final- 
ly did  leave  of  her  own  accord,  and  volun- 
tarily returned  with  the  officer.  She  is  the 
sole  witness  to  testify  that  the  defendant 
said  he  wanted  her  locked  up.  The  officer 
does  not  testify  that  defendant  said  he 
wanted  her  arrested,  and  defendant  express- 
ly denies  it.  Whatever  restraint  the  officer 
placed  upon  her,  if  any,  is  not  shown  to  have 
been  at  the  request  of  the  defendant.  The 
officer  testified  that  he  said  to  her:  "'Un- 
der the  circumstances,  I  guess,  as  he  accuses 
you  of  stealing  his  bicycle,  you  will  have  to 
go   to   the  station.'     At   first   she   said   she 
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would  not  go,  and  I  wid,  'You  better  go 
easily,  because  be  accuses  you  of  stealing  hi* 
bicycle.' "  Whether  this  was  said  in  the 
presence  of  defendant  does  not  appear.  She 
then  went  to  the  station  with  the  officer, 
where  she  met  the  detectives  High  and  I^r- 
kiuB,  and  went  with  tbem  to  the  depot  to 
see  if  die  could  be  identifled  as  the  woman 
who  checked  a  wheel  to  Toledo.  The  per- 
son checking  the  wheel  failed  to  identify  her, 
and  she  then  went  to  her  residence.  Under 
the  uncontradicted  testimony,  the  defendant 
could  not  be  held  liable  for  false  imprison- 
ment. If  she  was  illegally  restrained  of  her 
liberty,  the  officer  alone  is  responsible  for  it. 
lie  was  there  at  her  request,  and  was  acting 
for  her,  and  not  for  defendant. 
Judgment  reverted,  and  no  new  trial  or- 

The  other  Justices  concur. 


Marietta  IVES,  Sppt^ 

George  M.  EDISON  et  oL 

( Ulch ) 

An  InJanctlOB  to  eowiiel  the  FeateFatloB 
at  m  stftlrirar  will  be  Kianted  In  fBTor  of 
the  owner  ol  an  eswment  In  tbe  aan  of  It, 
where  defend  an  l.  atler  a  refusal  of  permls- 
■loD  to  change  Cbe  location  of  Ibe  stalrwar, 
and  during  Cbe  pendency  of  an  appeal  from 
a  declalou  denying  an  InJOQctlon  to  restrain 
the  threatened  lnvaalon  of  coDtplHlnant'a  ease- 
men  C,  has  proceeded  to  make  the  change,  with 
full  knowledge  of  complalnsnt's  rights  and 
tbe  pendency  of  Cbe  appeal,  although  the  cost 
of  restoring  Che  building  to  Its  former  condi- 
tion may  be  greacer  than  cbe  Injury  to  com- 
plainant. 

IHooker  and  Long,  JJ.,  dittent.) 


APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Kent  County  in 
favor  of  defendants  in  a  suit  to  enjoin  tbe 
moving  of  a  stairway  in  which  complainant 
bad  an  easement.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr.  ChBrles  E.  \Pard,  for  appellant: 

When  an  easement  is  granted  in  a  partic- 
ular place,  or  when  it  is  granted  without  def- 
inite location,  and  afterwards  it  is  located 
by  actual  use,  it  can  be  changed  by  neither 
party,  and  this  without  reference  to  whether 
it  would  be  more  convenient  or  less  burden- 
some to  either  in  some  other  locality. 

10  Am.  t  Eng.  Enc.  Law,  2d  ed.  p.  42B; 
Power*  V.  Barlotc.  S3  Mich.  613,  61  Am. 
Rep.  154,  19  N.  W.  257;  Manning  v.  Port 
Reading  R.  Co.  G4  N.  J.  Eq.  48,  33  Atl.  802  j 
Jennimm  v.  Walker,  11  Gray,  423;  Bannon 

■ee  McBryde  v.  Sayer  (Ala.)  3  L,.  R,  A.  861; 
caaea  In  note  to  Church  t.  Portland  (Or.)  6  U 
B.  A.  OD  page  202  ;  and  Carpeacer  *.  Capital 
Electric  Co,  (lU.)  43  L.  R.  A.  645. 
60  I..  R.  A. 


V.  Angier,  2  Allen,  128;  Smith  T.  Lee,  14 
Gray,  473 ;  Chandler  v.  Jamaica  Pond  AqM»- 
duet  Corp.  125  Mass.  550;  Marsh  v.  Eaver- 
hill  Aqueduct  Co.  134  Mass.  lOS;  Jaqui  v. 
■Johnaon,  27  N.  J.  Eq.  626;  Johnson  v.  Jaqui, 
27  N.  J.  Eq.  552;  Jones  v.  Percival,  5  Pick. 
485,  16  Am.  Dec.  415;  Wynkoop  v.  Burger, 
12  Johns.  222;  Ritchey  v.  Welsh,  149  Ind. 
214,  40  L.  R.  A.  105,  48  N.  E.  1031 ;  Goddard, 
Kasem.  Bennett's  ed.  348 ;  Washb.  Eaaem. 
&.  Servitudes,  8d  ed.  p.  223,  i  10;  Comyns' 
Dig.  Chimin.  D,  5;  Oregon/ v.  Nelson,  41  C«1. 
273;  Kent  Furniture  Mfg.  Co.  v.  Long.  HI 
Mich.  3B3,  60  N.  W.  657 ;  Uamillon  v.  White, 
4  Barb.  60. 

The  rights  of  parties  in  private  property 
cannot  be  destroyed  upon  considerations 
such  as  that  complainants  objections  are  ar- 
bitrary and  unreiiBonable ;  that  to  change  the 
easement  will  but  slightly  damage  the  com- 
plainant; that  her  damages  are  greatly  dis- 
proportionate to  the  injury  caused  defend- 
ants; and  that  complainant  will  really  be 
benefited  by  tbe  change.  Proprietors  are  en- 
titled to  the  protection  of  the  law,  and  it  is 
the  dut^  of  the  courts  to  afford  them  this 
protection. 

Allen  V.  San  Joai  Land  &  Water  Co.  92 
Cal.  138,  16  L.  B.  A.  S3,  28  Pac.  215 ;  Shaffer 
V.  State  Sal.  Bank,  37  La.  Ann.  242;  Kater 
V.  Beaman,  4S  Me.  207;  Noyea  v.  Hemphill, 
68  N.  H.  636;  Evaru  v.  Dana,  7  R.  I.  30ti ; 
Greqory  v.  JieUon,  '41  Cal.  27S;  Ballard  v. 
Butler,  30  Me.  94;  Merritt  v.  Porter,  1  N, 
J.  L.  460;  Johnston  v.  Hyde,  32  N.  J.  Eq, 
455;  Ho*(e(i  v.  Shepherd,  86  Mich.  165,  48 
N.  W.  633 ;  TiIIof«on  v.  Smith,  32  N.  H.  90, 
64  Am.  Dec.  355;  Diotcenton  v.  Orand  >f unc- 
tion Canal  Co.  16  Beav.  260. 

Tbe  owner  of  land  has  the  right  to  re- 
move a  trough  erected  thereon  by  the  owner 
of  an  easement  at  a  place  where  the  land 
has  not  been  previously  flowed,  although  be 
suffers  no  damage  from  the  trough. 

Miller  v.  Brittol,  12  Pidi.  550;  Dewey  v. 
Bellows,  0  N.  K  282. 

An  injunction  will  be  granted  to  restrain 
the  doing  of  that  which  would  destroy  or  in- 
jure an  easement. 

10  Am.  t  Eng.  Enc.  Law,  Ist  ed.  p.  847  ;  1 
High.  Inj.  8d  ed.  S  B49;  Miller  v.  Lj^neh.  M» 
Pa.  460,  24  Atl.  80;  Walker  t.  Emerson.  89 
Cal.  4S6,  26  Pac  9«S;  Olotoet  v.  Stafford- 
shire Potteries  Waterworks  Co.  L.  R.  8  Ch. 
125;  Haslett  r.  Shepherd,  86  Mich.  16.->, 
48  N.  W.  633;  lothrop  v.  Eisner,  S3  Mich. 
599,  63  N.  W.  791 ;  Wait  v.  Wal*,  101  Mich. 
167.  59N.  W.  431. 

Where  an  emoement  is  interfered  with, 
equity  will  protect  the  owner  of  the  ease- 

HaU  v.  Netter.  6  Det  L.  N.  672,  80  N.  W. 
982. 

Injunction  is  the  remedy  for  the  protec- 
tion of  rights  in  easements. 

Stallard  v.  Cushing,  76  Cal.  472,  18  Pac. 
427;  Fliekinger  v.  Shaw,  87  Cal.  126,  11  1_ 
R.  A.  134,25  Pac.  268;  Ch-imshou)  v.  Belcher, 

88  Cal.  217,26  Pac  ai;Walker  v.  Emerson, 

89  Cal.  456,  26  Pac,  908;  State  em  rel.  Yale  v. 
Duffel,  41  La  Am.  516,  6  Bo.  512;  Shaffer 
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V.  Slate  Nat.  Bank,  37  I*.  Add.  242 ;  Otimey 
V  ford,  2  Allen,  576;  Dovming  v.  DintPi4di«, 
132  Mo.  92,  33  a  W.  470,  &7G;  Webber  T. 
«ajie,  39  N.  H.  182;  EarUy't  Appeal,  121  Pa. 
4Se,  15  Atl.  002i  iftller  v.  Lynck,  149  Pa. 
460,  24  Atl.  80;  Bchwoerer  v.  BoyUlon 
Market  Also.  B9  Mass.  29S;  Whitney  t. 
Uniini  R.  Co.  11  Gray,  366,  71  Am.  Dec.  715; 
JaektonviOe  v.  Ja«ktonmlt«  fi.  Oa.  67  III. 
.544. 

The  owner  of  an  euement  may,  ai  a  gen- 
.cral  proposition,  not  only  seek  tedres*  for  an 
infringement  of  hii  right  to  the  ume 
through  a  court  of  equity,  but  may  preveat 
"the  ukme,  when  threatened,  by  an  applica- 
tion to  that  court  for  an  injunction  to  that 
<flret. 

Wasbb.  Easem.  &  Servitudes,  p.  747 ;  2 
Slorv.  Eq.  Jur.  Redf.  ed.  H  927,  027o,- 
SariiBtll  V.  Ame»,  22  Pick.  332;  Bteeent  v. 
Steemt,  11  Met  2S1,  46  Am.  Dec.  203; 
Hardner  v.  Hevihtirgh,  2  Johns.  Ch.  162,  7 
Am.  Dee.  526;  Wetter  v.  Qage,  39  N.  H. 
182;  BilU  V.  Miller,  3  Paige,  254;  Eulme  t. 
Shreve,  4  N.  J.  Eq.  116;  Seymour  v.  McDon- 
■ali,  4  Sandf.  Ch.  502;  Stoek  v.  Jefferson 
Tup.  114  Uich.  357,  38  L.  R.  A,  355,  72  N. 
"W.  132;  Campbell  V.  Kent  Circuit  Judge,  111 
Mich.  575,  70  N.  W.  141 ;  ffetooyjo  M/'y.  Co. 
-T.  C&tcaiTO  d  W.  ».  A.  Co.  64  Mich.  114,  30 
N.  W.  910;  AiedtM^er  t.  Margu«(te  d  W.  B. 
<Jo.  152  Mieh.  29,  28  N.  W.  775. 

CoDiplainant  has  as  good  a  right  to  insist 
upon  the  full  width  as  she  baa  to  the  original 
location. 

IPelc*  T.  WOoom,  101  Maaa.  163,  100  Am. 
Dee.  113;  BoUehury  v.  Andretea,  10  Pick. 
250. 

The  dissolution  of  the  injunetiou  gave  de- 
lendants  no  right  which  they  did  not  have  be- 
fore. They  did  not  begin  the  building  of  the 
new  stairway  until  Pefaruary  23,  over  forty 
•daya  after  t^e  eervice  of  the  claim  of  appeal, 
and  six  days  after  the  caee  had  been  settled 
by  the  trial  court  and  filed,  and  two  days 
after  the  appeal  bond  was  approved  and  Sled. 

If  under  these  circumstances  this  court  is 
to  lay  they  must  not  be  disturbed  because 
they  have  completed  the  work,  the  reward  of 
the  expeditious  trespaaaer  ii  indeed  both 
great  and  certain. 

Coming  v.-  Troy  Iron  d  Xail  Factory,  40 
S.  Y.  191 ;  Barl  v.  DeHart,  12  N.  J.  Eq. 
2Sa,  72  Am.  Dec  395;  Boland  v.  St.  John's 
Ifchooh,  103  Mass.  229.  39  N.  E.  1035; 
Ivnck  V.  Union  Intt,  for  Savings,  169  Maes. 
3(W,  20  L.  E.  A.  842,  34  N.  E.  364;  Bom  v. 
Metropolitan  West  Side  Elev.  R.  Co.  63  U. 
S.  App.  642,  39  L.  R.  A.  711,  82  Fed.  Rep. 
857;  Stock  v.  Jefferioa  Twp.  114  Mich.  357, 
38  L.  R.  A.  356,  72  N.  W.  132;  Riedinger  v. 
Marguette  d  W.  B.  Co.  62  Mich.  29.  28  N. 
W.  T7S;  Wilmarlh  t.  Woodoook,  GB  Mich. 
482,  25  N.  W.  475;  MoMorran  v.  Fitxgerald, 
106  Mich.  es3,  B4  N.  W.  SG9;  Krehl  v.  Bur- 
rdl.  L.  R.  7  Ch.  Div.  651;  High,  Inj.  |  890. 

Meters.  KMppem  *  Klelnb*na,  for  ap. 
Ttllees: 

The  theory  that  a  court  of  equity  will  re- 
-■train  any  interference  whatever  with  an 
■easement,  as  a  matt«r  of  course  and  with- 
al U  B.  A. 


oat  any  examination  into  the  etrenmatanee*, 

is  fundamentally  wrong. 

The  proposed  changes  are  not  only  slight 
and  easily  understood,  hut  absolutely  with- 
out injury  to  complainant. 

Wouds  V.  Early,  95  Va.  307,  28  S.  E.  374; 
JohfUton  T.  Byde,  32  N.  J.  Eq.  463 ;  Lak»- 
nan  v.  Hannibal  A  8t.  J.  R.  Co.  36  Ho.  App. 
373;  3  Pom.  Eq.  Jur.  i  1295,  note;  Mc- 
Bryde  v.  jSayre,  86  Ala.  458,  3  L.  R.  A.  861, 
5  So.  791;  Columbia  Collets  v.  Thacher,  87 
N.  Y.  311.  41  Am.  Rep.  366;  Btarkie  v. 
Biohmond,  166  Mass.  188,  39  N.  B.  770. 

Injunction  will  be  isaued  in  the  discretion 
of  the  court,  only  when  there  is  threatened 
( 1 )  an  irreparable  injury,  or  (2)  a  continu- 
ing treBpase  or  injury  which  cannot  be  com- 
pensated by  damages  in  a  suit  at  law. 

And  in  the  exercise  of  this  discretion  the 
court  will  examine  into  all  the  circumstan- 
ces of  the  case,  and  if  it  ia  apparent  that  tha 
relief  sought  is  disproportionate  to  the  na- 
ture and  extent  of  the  injury  sustained,  or 
likely  to  be.  or  if  the  injunction  will  cost  the 
defendant  many  times  more  loss  than  the 
complainant  will  suffer,  the  court  will  not 
interfere. 

Pouxrs  V.  Harlow,  63  Mich.  613,  SI  Am. 
Rep.  154.  IB  N.  W.  257 ;  Kent  Furniture 
Mfg.  Co.  V.  Long,  111  Mich.  383,  09  N.  W. 
657;  Hasletl  v.  Shepherd,  SS  Mich.  165,  48 
N.  W.  633;  Lathrop  v.  Eisner,  93  Mich.  699, 
53  N.  W.  791 ;  Wale  v.  TFok,  101  Mich.  167, 

59  N.  W.  431;  Hall  v.  Hester,  6  Det.  L.  N. 
6T2,  80  N.  W.  982;  Hall  v.  Rood,  40  Mich. 
40,  29  Am.  Rep.  528;  /'otter  v.  Saginaa 
Union  Street  H.  Co.  83  Mich.  297,  10  L.  R. 
A.  176,  47  N.  W.  217 ;  Tallon  v.  Hoboken,  60 
N.  J.  L.  212,  37  Atl.  895;  Detroit  City  R. 
Co.  v.  Wilis,  85  Mich.  634,  48  N.  W.  1007. 

Interests  will  not  be  destroyed  by  injunc- 
tion where  such  destruction  will  create  hard- 
ship upon  the  defendants,  and  where  injury 
to  the  parties  is  disproportionate. 

Fox  T.  Boleomb,  32  Mich.  494;  rumer  t. 
Hart,  71  Mich.  128,  38  N.  W.  8B0;  Big 
Rapids  V.  Comstock,  05  Mich.  78,  33  S.  W. 
811;  EdwanU  v.  Allouez  Min.  Co.  38  Mich. 
46,  31  Am.  Rep.  301;  Leader  \.  Moody,  L. 
R.  20  Eq.  146;  Lexington  City  Hat.  Bank  v. 
Gwjnn,  6  Bush,  486;  Toledo,  A.  A.  d  N.  U. 
R.  Co.  V.  Detroit,  h.  d  Ji.  B.  Co.  63  Mich. 
646,  30  N.  W.  696. 

Complainant's  remedy  at  law  is  ample  and 
complete,  and  she  should  be  remitted  to  such 
legal  remedy. 

Fot)  T.  Holoomb,  32  Mich.  494;  MiUer  t. 
Comwell,  71  Mich.  270,  38  N.  W.  912;  Blak« 
v.  Cornipell,  65  Uich.  467,  32  N.  W.  803; 
Comtoctl  Mfg.  Co.  v.  Swift,  89  Mich.  603, 

60  N.  W.  1001. 

On  petition  for  rehearing. 

We  ask  that  the  record  be  remanded  to  the 
circuit  court,  with  direction  to  take  inquiry 
of  complainant's  damages,  with  provision 
that  upon  payment  thereof,  if  any  are  ascer- 
tained, the  reatoration  need  not  be  made. 

Fox  T.  Hotcomb,  32  Mich.  494;  Blake  v. 
Oomwell,  06  Mich.  478,  32  N.  W.  803;  Ifillar 
v,   CoriHcell,  71  Mich.  270,  38  N.  W.  912t 
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Moar«,  J.,  delivered  th«   opinion   of   the 

Prior  to  May,  1888,  tliere  wai  a.  four-story 
brick  blocic,  Icnown  as  tlie  "McReynolds 
Block,"  at  ttie  corner  of  Lyon  and  Canal 
streeta.  in  the  city  of  Grand  Rapids.  The 
block  had  a  frontage  of  about  80  feet  on 
Canal  street,  and  90  feet  on  Lyon  street.  The 
north  half  of  the  block  is  now  owned  by 
the  Richmond  estate.  The  south  half  was 
then  owned  by  Edison  &  Tollord.  In  the 
center  of  the  block,  leading  from  Canal 
Btreet,  there  was  a  stairway  about  sy,  feet 
wide,  rasching  to  the  second  story  of  the 
block.  This  stairway  was  one  half  on  the 
south  half,  and  one  half  on  the  north  half, 
of  the  block.  The  only  access  to  the  upper 
three  stories  of  the  block  from  Canal  street 
was  up  this  stairway.  On  the  second  story 
of  the  block  was  a  rotunda  reaching  across 
the  entire  width  of  the  two  center  stores. 
Immediately  in  front  of  the  stairway  from 
Canal  street,  but  at  the  further  side  of  the 
rotunda,  was  a  stairway  leading  to  the  third 
story  of  the  building.  A  gallery  running  all 
around  the  rotunda  enabled  one  to  reach  the 
rooms  surrounding  the  rotunda  in  the  third 
story.  A  flight  of  stairs  on  each  side  of  the 
second  stairway  reached  from  the  third  to 
the  fourtb  floor  of  the  building,  where  there 
was  a  similar  gallery  to  the  one  in  the  story 
below.  The  rotunda  was  lighted  from  the 
roof.  In  May,  1886,  Calvin  L.  Ives  bought 
the  south  store  in  this  block,  subject  to  a 
mortgHge  of  $0,000.  for  the  sum  of  $16,000, 
and  a  deri  was  executed  and  delivered  to  him 
on  the  lOth  day  of  that  month.  The  deed, 
in  addition  to  conveying  the  south  19  feet 
and  9  inches  of  the  block,  contained  the  fol- 
lowing provisions:  "Granting  and  convey- 
ing, also,  for  the  consideration  aforesaid,  un- 
to the  party  of  the  second  part,  hia  heirs, 
executors,  administrators,  and  assigns,  the 
further  right  and  privilei^e,  in  case  said 
block  Rhall  ever  he  destroyed  by  tire,  of  build- 
ing, on  the  preroiscE  imnipdiatcly  north  of 
the  premises  hereby  conveyed,  a  stairway, 
both  in  front  and  rear,  suitable  for  the 
building  or  buildings  to  he  erected  or  rebuilt 
on  the  premises  hereby  conveyed,  and  nest 
immediately  north  thereof,  the  center  line 
of  which  said  front  and  rear  stairway  lor 
oases)  shall  be  exactly  over  and  upon  the 
north  line  of  the  premises  hereby  conveyed, 
which  front  and  rear  stairways  shall  be  built 
and  perpetually  maintained  at  the  mutual 
and  proportional  expense  of  the  party  of  the' 
second  part  hereto,  and  George  M.  Edison, 
hi9  heirs,  executors,  administrators,  and  as- 
signs; hereby  conveying  an  easement  to  the 
said  party  of  the  second  part  hereto  in  the 
premifles  north  of  the  premises  hereby  con- 
veyed, for  the  purpose  above  stated,  and  re- 
serving to  the  said  George  M.  Edison,  his 
heirs,  executors,  administrators,  and  as- 
signs, a  like  casement  and  privilege  in  the 
premises  hereby  conveyed,  upon  a  like 


Rarty  of  tbe  second  part  hereto,  for  »U> 
ludable  and  legitimate  purposes,  the  free, 
perpetual,  and  uninterrupted  use,  for  him- 
self, family,  friends,  cuatomers,  and  lessees, 
of  the  stairs  and  stairways  now  leading  into 
the  block  of  buildings  known  as  the  'Mc- 
Reynolds  Block,'  in  the  said  city  of  Grand 
Rapids,  both  front  und  rear,  and  all  other 
stairs  and  stairways  accessible  from  what  ia- 
called  the  'rotunda'  in  said  building  or  block, 
with  a  like  perpetual  use  for  a  passageway, 
and  for  light  of  said  so-called  'rotunda' 
aforesaid,  and  the  passageways  thereto  and 
therefrom,  except  sucb  passageways  as  lead 
to  the  private  apartments  in  said  building 
or  block,  as  belong  to  tne  parties  owning  tb« 
premises  north  of  the  premises  conveynl  in 
this  deed.  Also,  hereby  conveying  the 
privilege  and  right  to  hang,  place,  and  sus- 
pend signs,  pictures,  etc.,  at  the  foot  of  said 
two  flights  of  stairs  hereinbefore  mentioned, 
— Baid  right  to  hang  and  place  pictures, 
signs,  etc.,  to  be  used  in  such  a  manner  bb- 
Dot  to  interfers  with  or  obstruct  the  travel 
up  and  down  said  stairs, —  with  a  like  right 
and  privilege  to  suspend  signs  and  pictures 
in  the  soutb  half  of  said  rotunda  aforesaid 
in  said  building  or  block.  Reserving  to- 
Gcorge  M.  Edison,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  the  right  of  use 
in  common  of  the  front  entrance  to  tjie  base- 
ment of  said  block,  so  that  he,  his  lessees,  hia- 
heirs,  executors,  and  administrators,  ^all 
and  may  have  a  right  of  access  to  pass  to  and 
from  the  basement  of  the  store  next  north  of 
the  premises  hereby  conveyed,  and  known  as 
-No.  20  Canal  Street.' "  After  this  deed  waa 
delivered,  Mr.  Ives  took  possession  of  the 
property;  renting  the  first  story  as  a  store,. 
and  the  upper  rooms  for  ot!ices  and  for  other 
purposes.  When  this  bill  was  flied,  August 
30,  18D9,  the  one  fourth  of  the  block  next- 
north  of  Mr,  Ives  was  owned  by  the  defend- 
ant Edison.  The  defendant  Itlsy  was  a  ten- 
ant of  the  Richmond  estate,  and  occupied  tha 
north  half  of  the  first  story  as  a  double  store. 
fie  also  rented  the  store  owned  by  Mr.  Edi- 
son. He  desired  to  take  out  the  partition 
wall  between  this  store  aod  the  double  store 
then  occupied  by  him,  making  one  large  room 
of  the  three  stores,  and  to  take  out  the  center 
stairway,  so  that  he  would  have  but  one  en- 
trance and  a  continuous  front  He  got  tha- 
consent  of  Mr.  Edison  to  remove  the  stair- 
way from  the  center  of  the  block,  Mr.  May 
proposing  to  put  one  somewhat  narrower,, 
just  adjoining  the  party  wall  between  Mr. 
[ves  and  Mr.  Edison;  the  whole  of  it  to  be 
upon  the  property  owned  by  Mr.  Edison. 
He  sought  the  consent  of  Mr.  Ives  but  the 
latter  refused  to  give  it.  Mr.  Ives  learned 
that  Mr.  May  proposed  to  remove  the  stair- 
way after  be  had  refused  his  consent  to  its- 
removal,  and  filed  this  bill  on  the  30th  ot 
August,  180B,  to  prevent  his  tearing  out  the 
center  stairway.  After  it  was  flled,  Mr. 
Ives  died,  and  Mrs.  Ives  is  now  his  represen- 
tative in  the  proceeding.  December  30,. 
18»9,  after  a  hearing,  the  bill  was  dismissed, 
with  costs  against  complainant.  An  ap- 
peal was  promptly  token  by  complainant 
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ASttr  tbe  decree  wm  entered  in  the  oourt 
bclov,  the  defendant  treated  the  case  aa 
though  it  waB  finally  adjudicated  in  his 
fat~or,  and,  aa  appeara  from  afBdavits  Sled 
with  the  briefs,  hai  torn  out  the  center  atair- 
nj  entirelj,  And  has  put  id  the  stairwa;  as 
already  indicated.  The  proof  taken  before 
the  circuit  judge  waa  contradictory  as  to 
whether  the  proposed  change  would  aeriously 
injure  the  coraptainnnt  or  not.  It  ia  urged 
here  that,  while  defendant  may  not  have  had 
the  legal  right  to  do  what  he  has  done,  the 
ebange  is  a  beneficial  one  to  ttie  couiplain- 
ant,  and,  in  any  event,  has  not  done  her  such 
an  irreparable  injury  as  to  entitle  her  tji  the 
aid  of  a  court  of  chancery,  and  her  relief,  if 
UT,  is  in  a  court  at  law;  citing  Woodt  v. 
&irly,  95  Va.  307,  28  S.  E,  374;  Johmton  v. 
Byde,  32  N.  J.  Eq.  453 ;  UcBryde  T.  8ayr«, 
S6  Ala.  458,  3  L.  R.  A.  Bei.  5  So.  701; 
Columbia  College  v.  Thacher,  87  N.  Y.  311, 
41  Am.  Rep.  3<J5;  Btarkie  v.  Riohmond,  ISS 
Mass.  188,  2D  N.  E.  770.  We  da  not  place 
the  same  interpretation  as  do  the  Bolicitora 
fcr  the  defendant  upon  tbe  caae  of  Wood*  v. 
Karly,  95  Va.  307,  28  8.  E.  374.  In  that 
nction  was  granted  by  the  court, 
ion  the  following  language  waa 
.  Justice  Story  aaya:  'Where 
r  servitudes  are  annexed  by  grant 
or  otherwise,  to  private  estates, 
the  due  enjoyment  of  them  will  be  protected 
(gainst  encroachments,  by  injunction.'  2 
Story,  Eq.  Jur.  f  B2T.  It  was  aaid  by  Judge 
Barka  in  Staiderlin  v.  Baxter,  76  Va.  305,  44 
Am.  Rep.  165:  'Damages  in  repeated  suits 
would  not  compensate  in  such  a  ease.  The 
isjary  is  irreparable,  and  calls  for  a  pre- 
renttve  remedy,  such  as  a  court  of  equity 
only  can  furnish.  That  court  constantly  in- 
terposes by  injunction  where  the  injury  is 
of  that  character.  By  the  terms  'irrepara- 
ble injury'  it  is  not  meant  that  there  must  be 
M  physical  poesibility  of  repairing  the  in- 
jury; all  that  is  meant  is  that  the  injury 
would  be  A  grievous  one,  or  at  least  a  mater- 
ial one,  and  not  adequately  reparable  in  dam- 
ages.'  See  also  Kerr,  loj.  p.  199,  chap.  16, 
I  1;  Mancheattr  Cotton  Mills  v.  Manohester, 
25  Grntt  825.  828 ;  Bwiteer  v.  MeCulloeh.  76 
Va.  777  ;  Anderson  ».  Harvey,  10  Gratt  380, 
JOS;  Rakea  v.  Ruslin  Hand,  Min.  &  Mfg.  Co. 
(Va.)  22  S.  E.  498,  499."  In  Jo\jiston  t. 
Byde.  32  N.  J.  Eq.  448,  cited  by  the  counsel, 
tbe  court  granted  an  injunction,  and  stated  ^ 
"Mr.  Johnston  declares  bimself  willing  to 
put  down  through  his  grounds  a  culvert  of 
nch  dimensions  as  the  court  shall  direct. 
But  without  the  consent  of  Mr.  Hyde,  and 
in  the  absence  of  any  estoppel  by  acqui- 
escence, the  court  cannot  compel  him  to  ac- 
cept the  substitution  of  a  covered  aqueduct 
for  an  open  raceway."  In  the  notes  to  this 
e*M  is  a  collection  of  authorities  holding 
that  the  easement  cannot  be  changed  without 
the  consent  of  both  the  parties  interested, 
even  though  the  change  would  be  beneficial, 
and  in  nearly  all  of  the  cases  relief  by  in- 
junction was  granted,  Merrill  v.  Parker,  1 
!<.  J.  L.  400;  Tillotton  v.  Smith,  32  N.  H. 
>0.  U  Am.  Dec.  355;  tfulme  v.  Bhreve,  4  N. 
SOUR.  A. 


J.  Eq,  tlQ;  Dmoey  r.  SeUouK,  9  N.  H.  282; 
Dickentojt  t.  Qratid  Junction  Canal  Co.  15 
Beav.  260.  In  McBryde  v.  Soyre,  89  Ala. 
458,  3  L.  R.  A.  801,  S  So.  791,  It  waa  made 
to  appear  that  complainants  had  changed 
tbe  use  ol  the  easement  very  materially  from 
what  it  was  when  granted,  and  that  the 
change  was  harmful  to  the  dominant  estate. 
The  court,  under  tbe  oirc  urns  tan  cea,  declined 
to  grant  the  writ  of  injunction,  and  left  the 
parties  to  their  remedy  at  law.  In  the  case 
of  StarkU  v.  hicKmond..  155  Mass.  188,  29  N. 
E.  770,  the  plaintiff  did  not  move,  after 
learning  of  the  proposed  trespitHs  upon  the 
passageway,  until  it  was  consummated  by 
the  erection  of  an  expensive  building.  The 
court,  under  such  circumstances,  declined  to 
interfere,  but  intimated  pretty  clearly  that, 
if  plaintiff  had  applied  seasonably,  the  court 
would  have  compelled  the  moving  of  th* 
building. 

Counsel  say  the  proposition  is  universally 
recognized  that  an  injunction  will  be  iaaned, 
in  the  discretion  of  the  court,  only  when 
there  is  threatened  an  irreparable  injury,  or 
a  continuing  trespass  or  injury  which  can- 
not i>e  compensated  by  damages  in  a  suit  at 
law.  "and,  in  the  exercise  of  this  discretion, 
the  court  will  examine  into  all  the  circum- 
stances of  the  case,  and  if  it  is  apparent  that 
the  relief  sought  is  disproportionate  to  tbe 
nature  and  extent  of  the  injury  sustained, 
or  likely  to  be,"  or  "if  the  injunction  will 
cost  the  defendant  many  times  more  loss 
than  the  complainant  will  suffer,  tbe  court 
will  not  interfere;"  citing  Hall  v.  JZood,  40 
Mich.  46,  29  Am.  Rep.  528;  Potter  v.  Sagi- 
naw Union  BIreet  R.  Co.  S3  Itfich.  297,  10  L. 
R.  A.  176,  47  N.  W.  217 ;  Bentley  v.  Root,  IB 
R.  I.  205,  32  Atl.  918 ;  Wood  v.  SuJcHfffl,  2 
Sim.  N.  S.  163;  Chapin  v.  Broicn,  15  R.  I. 
579,  10  Atl.  639;  Vamei/  v.  Pope,  60  Me. 
192;  Wcllon  v.  Martin.  7  Mo.  307 1  MoBlroy 
V.  Qobie,  e  Ohio  St  187;  2  Beach,  Modern 
Eq.  Jur.  {713;  and  other  ca«es.  An  exam- 
ination of  these  eases  will  show  that  each 
of  them  differs  in  some  essential  particular 
from  the  case  at  bar.  In  some  of  them  tha 
easement  was  not  a  private  one  created  by 
deed.  In  others  the  injured  party,  after 
knowledge  of  the  proposed  trespass,  re- 
mained inactive,  and  allowed  a  large  expendi- 
ture of  money  to  be  made  before  invoking  the 
aid  of  the  court.  In  each  of  them  it  waa 
made  to  appear  that  it  would  lie  inequitable 
for  the  equity  court  to  interfere.  But  what 
are  the  facts  in  this  case?  Mr,  Ives  bought 
a  valuable  piece  of  property,  and,  as  a  part 
of  the  purchase,  he  obtained  an  easement 
that  he  and  his  grantor  regarded  aa  essential 
for  him  to  possess.  In  the  same  deed  which 
conveyed  to  biro  the  title  in  fee  to  the  store, 
there  was  granted  to  him  the  easement.  Tb» 
deed  was  promptly  recorded,  thus  giving  no- 
tice to  the  world  of  what  his  rights  were. 
He  entered  upon  the  use  of  the  easement,  and 
continued  lo  use  it  for  nearly  thirteen  years. 
The  defendant  Edison  joined  in  the  deed  to 
Mr.  Ives,  and  received  part  of  the  considera- 
tion paid  therefor.  The  defendant  May 
knew  what  the  rights  of  Mr.  Ives  were.    H*i 
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iought  to  obtain  hl«  eaosent  to  a  relinquiih- 
ment  of  his  easement.  Failing  to  obtain 
this,  with  tbe  eonseat  of  Mr.  Edison,  he  de- 
termined to  take  awaj  the  easGnient  of  Mi. 
Ivei,  and  lubstitute  another  in  the  place  of 
it.  Learning  of  his  diepoBition  to  do  this, 
the  complainant  invoked  the  aid  ot  the  court- 
While  tlie  caee  was  awaiting  a  flnat  deter- 
mination, the  defendant  saw  fit  to  ignore 
the  rights  of  the  complainant,  and  to  ignore 
the  legal  pioceedings,  and  proceeded  to  re- 
move the  stairway  and  to  BubBtitute  another 
in  the  place  of  it.  To  accomplish  thii  wrong 
has  cost  the  defendant  a  large  sum  of  mon^. 
To  restore  the  easement  thus  arbitrarily 
taken  will  cost  another  large  sum  of  monej, 
the  aggr^ate  of  which  aums  is  so  large  that 
it  is  now  said  it  will  be  entirely  dispropor- 
tionate to  ths  injury  done  the  complainant, 
and  for.  that  reason  the  court  should  not 
grant  relief.  If  such  a  contention  is  to  pre- 
vail, then  indeed  is  tbe  chancery  court  shorn 
of  its  power  to  protect  persons  in  their  right 
of  property.  If  this  doctrine  is  to  be  sanc- 
tioned, the  person  engaged  in  targe  enter- 
prises may  seize  upon  rights  of  leas  magni- 
tude than  his  own,  and,  if  an  appeal  is  made 
to  the  law  for  protection,  be  may  ignore  the 
right  of  the  injured  and  tbe  pendency  of  the 
legal  proceeding;  and  if  he  will  put  money 
enough  into  the  new  enterprise  before  a  final 
decree  is  entered,  so  that  it  will  cost  him 
much  more  to  restore  tbe  right  be  has  wrong- 
fully taken  uhan  a  jury  may  regard  t^e  right 
as  worth,  he  may  prevent  the  entering  of  any 
decree  whatever  against  himself,  and  may 
mulct  the  person  who  has  appealed  to  the 
courts  to  protect  hia  rights,  in  costs.  This 
does  not  appeal  to  our  sense  of  justice.  The 
easement  possessed  by  tbe  complainant  waa 
created  by  deed.  It  imposed  a  servitude 
upon  Mr.  Sdison'i  land  for  the  benefit  of 
the  estate  of  complainant,  which,  under  the 
statute  of  frauds,  could  not  be  assigned, 
granted,  or  surrendered,  unless  by  a  writ- 
ing or  by  operation  of  law.  Wash  bum, 
Rasem.  &  Servitudes,  4tb  ed.  p.  300.  It  was 
taken  for  granted  by  defendant  May  that  he 
could  not  move  this  stairway  without'  the 
permission  of  Mr,  Edison,  who  was  the  owner 
in  fee  of  one  half  of  it,  but  the  title  in  fee 
was  DO  more  sacred  than  tbe  easement  held 
t)y  the  complainant,  created  by  a  deed  for 
which  payment  had  been  made.  It  is  diffi- 
cult to  avoid  the  conclusion  that  if  tbe  ease- 
ment to  which  complainant  is  entitled  can 
be  taken  without  her  consent  simply  because 
defendant  May  will  be  benefited  more  than 
she  will  be  damaged,  for  a  lilie  reason  the 
title  owned  by  Mr.  Edison  may  be  ignored. 
It  is  doubtless  true  that  the  parties  ought 
to  have  been  able  to  arrive  at  an  amicable 
agreement,  but  In  the  absence  of  such  an 
agreement  the  defendant  bad  no  more  right 
to  remove  this  stairway  than  he  would  have 
had  to  trespass  upon  any  other  portion  of 
complainant's  estate  in  such  a  way  as  to  de- 
prive her  of  its  use,  and  then  say  to  her  that 
he  had  provided  for  her  another  estate  just 
as  valuable,  and  with  which  she  should  be 
satisfied.  I  know  of  no  law  which  will  jnsti- 
M  L.  B.  A. 


fy  such  an  invasion  of  tbe  rights  of  property 
belonging  to  one  person,  to  serve  the  conven- 
ience or  necesBitiea  of  another.  It  ia  the 
duty  of  the  courts  to  protect  persons  in  their 
right  of  pronerty,  even  though  the  holdings 
may  be  small,  instead  of  justifying  a  tres- 
pass, or  compelling  the  owner  of  ths  prop- 
erty to  accept  something  else  in  the  place  of 
it  Gregory  r.  Nel»on,  41  Cal.  278;  Ritcheif 
V.  Welth.  140  Ind.  S14,  40  L.  R.  A.  105,  48  N. 
E.  1031.  In  this  case  a  deflnite  agreement 
was  made  between  tbe  complainant  and  her 
grantors  for  the  use  of  this  easement  in  tha 
place  it  was  then  located.  It  is  for  her  to 
say  whether  the  agreement  shall  be  preserved 
in  its  Int^p'ity,  and,  before  it  can  ba 
changed,  her  consent  must  be  obtained. 
Dickimon  v.  Grand  /unction  Canal  Co.  15 
Beav.  271 ;  Billt  v.  MilUr,  3  Paige,  254.  In 
the  case  of  Btoek  v.  Jefferson  Ttop.  114  Mich. 
357,  38  L.  R.  A.  366,  72  N.  W.  132,  the  same 
argument  was  used  that  is  urged  by  the  so- 
licitors for  the  defendant  in  dia  case.  The 
court  said:  "It  Is  the  claim  of  the  defend- 
ants that  the  loss  to  tbe  complainant  caused 
by  the  diversion  of  the  water  is  trivial,  while 
tbe  damage  tbe  defendants  would  sustain  if 
a  permanent  injunction  is  granted  would  be 
very  great,  and  that  therefore  the  injunction 
ought  not  to  be  allowed;  citing  Potter  v. 
Saginavi  Union  Street  B.  Oo.  83  Mich.  298, 
10  L.  R.  A.  178,  47  N.  W.  217,  and  case-,  there 
cited ;  Torrey  v.  Camden  i£  A.  ft.  Co.  18  N.  J. 
Eq.  2Q3;  10  Am.  t  Eng.  Enc.  Law,  p.  79», 
and  note;  Logantport  v.  Ukl,  99  Ind.  53», 
60  Am.  Rep.  112.  None  of  these  authoritiea 
establish  the  doctrine  that,  where  one  tres- 
passed against  acta  promptly  after  notice  of 
the  trespass,  equity  will  not  interfere,  where 
the  trespass  is  of  a  continuing  nature  and  is 
irreparable  in  its  character.  An  examina- 
tion of  these  cases  will  show,  either  that  it 
was  doubtful  if  any  damage  would  be  done, 
or  the  complainant  bad  not  acted  promptly 
in  appealing  to  equity.  It  does  not  appeal 
to  one's  sense  of  justice  to  say  that  the  ex- 
ercise of  a  right  possessed  is  not  of  as  much 
benefit  to  the  posaeasor  as  the  taking  of  that 
right  from  the  owner  would  be  to  tbe  tres- 
passer, and  therefore  the  trespasser  should 
be  allowed  to  continue  his  trespass.  Tbe  de- 
fendants knew  the  complainant  was  opposed 
to  what  they  did.  He  forbade  their  acta,  and 
when  they  continued  them  be  caused  a  copy 
o,f  a  decree  made  more  than  forty  years  ago 
in  favor  of  his  grantors  to  be  served  upon 
them,  and,  when  Uiey  paid  no  attention  to 
all  this,  without  unreasonable  delay  he  ap- 
pealed to  the  court  If  they  have  expended 
considerable  sums  of  money  in  committing 
this  trespass,  it  is  their  own  fault,  and  they 
must  lose  it.  It  is  urged  very  earnestly  by 
counsel  that  Mr.  Stock's  right  to  maintain 
bis  dam  and  to  use  the  water  that  would 
naturally  come  to  his  mill  must  give  way  to 
tbe  right  of  the  public  to  improve  the  high- 
ways, to  drain  lands,  and  to  generally  im- 
prove the  country.  It  is  sufScient  reply  to 
this  argument  to  say  that  it  has  long  been 
the  fundamental  law  of  the  land  mat  a  man 
is  not  to  be  deprived  of  bis  property  without 
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HUM  T.  Blodgett,  70  Mich.  610,  3B  N. 
A49;  fioiileft  T.  Bh^herd.  85  Mich.  105,  4B 
N'.  W.  633;  Lathrop  v.  EUner,  B3  Mich.  599, 
S3  N.  W.  791 ;  Waiz  v.  ffofa,  101  Mich.  1B7, 
aB  h',  W.  431 ;  Kent  furniture  Ufg.  Co.  v. 
Long,  111  Mich.  383,  69  N.  W.  657;  Bail  v. 
Sater,  S  Det.  L.  N.  072,  80  N.  W,  882;  1 
High,  Inj.  1  t)U4;  Coming  v.  Troy  /ron  (£ 
.Vmi  factory,  40  N.  Y.  191;  JoDC«,  Easem. 
i  218;  tlregoty  t.  JVe[«rm,  41  Cal.  278;  Jaqui 
r.  JoAiMon,  27  N.  J.  £q.  G2(t ;  Johnton  t. 
JiK]ui,  27  N,  J.  Sq.  662;  Vanning  v.  Port 
Reading  R.  Co.  64  N.  J.  Eq.  46,  33  Atl.  802; 
JiKcAey  V.  WetoA,  149  Ind.  214,  40  L.  R.  A. 
105,  48  N.  E.  1031 ;  Wuhb.  Euem.  i.  Serri- 
tndet,  4th  ed.  p.  300;  10  Am.  A  Eng.  Eiic 
L>v,  Zd  ed.  42U. 

rie  cirtniil  ^ud^a  tAouId  hare  granted  the 
u^anelion  a«  prayed.  It  is  doubUcM  true  it 
>U1  cost  the  defendant  s  good  deal  to  restore 
U  the  complainant  the  easement  as  it  ez- 
iat«d  when  the  suit  was  brought,  but  the  de- 
fadant  ftlone  u  to  blame  tor  the  iitiwtion. 
ill  tbe  wotIc  done  in  the  removal  of  this 
■Uirwaj  haa  been  done  since  this  proceed- 
ing was  begun.  The  defendant  preferred  to 
let  without  waiting  for  the  court  to  detei- 
nUne  the  controveraj.  In  doing  so  he  acted 
it  his  peril,  and  is  justlj  chargeable  with 
itte  (ODBequences.  He  should  be  required  to 
rtttore  the  easement  as  it  existed  when  this 
bill  was  filed.  A  decree  will  be  entered  in 
ucordanee  with  this  opinion  with  costs  of 
Mh  courta. 


Huoker,  J.,  dissenting; 

The  complainant  owns  a  bvilding  in  Grand 
Rspids,  to  the  second  atorj  of  which  access 
liu  beretofoTe  been  had  through  a  stairway 
located  in  the  middle  of  the  front  of  an  ad- 
joiaing  block  of  Btorea  owned  b;  the  defend- 
ants. Complainant  lutd  an  esBement  over 
<aid  stairway.  In  remodeling  their  build- 
n%,  defendants  proposed  to  ctiange  the  loca- 
tion of  the  stairway  to  a  point  adjoining  the 
fonplainant'a  building,  theret^  obtaining 
one  laTge  Btore  front^  unbroken  by  the 
tUin;  but  the  complainant  refused  assent, 
led  Sled  the  bill  in  this  cause  to  enjoin  such 
utioQ,  The  cause  was  heard,  and  the  bill 
vw  diBniiased.  Hereafter  the  change  was 
nude.  While  it  was  being  done,  the  com- 
pliiaant  appealed,  and  now  insists  that  the 
•inirt  sliall  compel  the  defendants  to  restore 
the  premises  to  their  former  condition.  To 
<1d  k)  would  be  to  entail  a  great  loss  upon 
Ibc  dtfendanta,  while  to  deny  the  relief 
Mnight  would  result  in  coi^aratlvely  small 
losi  to  the  complainant.  Undoubtedly  she 
^1  a  l^al  right  to  have  the  stairs  main- 
ttined  until  the  end  of  time,  unless  the  build- 
ing should  be  burned,  in  which  case,  under 
tlx  terms  of  her  contract,  they  could  only 
Itt  rebuilt  at  the  place  where  defendants 
biTC  put  them.  No  matter  how  great  the  in- ' 
"HyrmeaoB  to  the  defendants,  and  how  lit- 
MUHA. 


tie  she  would  be  injured  l>y  tbe  change,  she 
may  insist  upon  her  "pound  of  flesh.''  To 
obtain  it,  however,  she  must  go  to  a  court  of 
law;  for  it  is  not  the  province  of  a  court  of 
equity  to  grant  injunctions  to  enforce  strict 
legal  rights  of  this  character,  when  full  com- 
pensation san  be  given  in  an  action  at  law, 
and  where  tbe  remedy  by  injunction  would 
be  a  much  greater  hardship  upon  the  defend- 
ants than  the  change  would  be  to  ber.  A 
number  of  coses  sustain  the  propositions 
that  an  injunction  is  a  matter  of  grace,  not 
of  right;  that  it  issues  only  when  irrepar- 
able injury  is  threatened,  and  never  when 
there  is  a  plain  and  adequate  remedy  at  law. 
Again,  a  court  of  equity  may  deny  such  re- 
lief in  any  ease  where  the  injunction  vrill 
bear  with  especial  severity  upon  a,  defend- 
ant, while  the  complainant  will  be  a  oom- 
paraUvely  light  sufferer  if  it  be  denied,  as 
the  rules  ap^icable  to  specific  performance, 
to  which  this  case  is  analogous,  show.  Ifc- 
Bryde  v.  Sayre,  86  Ala,  458,  3  L.  R.  A.  861, 
5  So.  791 ;  Columdio  College  v.  Thaeher,  87 
N.  V.  311,  41  Am.  Rep.  306;  BlarkU:  v.  Bich- 
Tnond,  165  Mass.  188,  2B  N.  E.  770;  Clarke 
v.  Clark,  L.  R.  1  Ch.  10;  DureU  v.  Pritehard, 
L.  R.  1  Ch.  260;  Ediearda  v.  ^llouez  Jfin.  Co. 
38  Mich.  4G,  31  Am.  Rep.  301 ;  Hall  v.  Rood, 
40  Mich.  46,  29  Am.  Rep.  628;  Potter  v.  8ag- 
inaio  Union  Street  B.  Co.  83  Mich.  2S7,  10 
L.  R.  A.  176,  47  N.  W.  217 ;  3  Pom.  Eq.  Jut. 
)  1296,  note.  In  the  light  of  these  cases,  we 
cannot  say  that  at!  invasions  of  easementa 
are  remediable  by  injunction.  It  is  not  the 
character  of  the  act  or  motive,  but  the  na- 
ture of  the  injury,  that  determines  the  right 
to  injunctive  relief.  When  we  find  that  there 
is  a  plain  and  adequate  remedy  at  law,  the 
Injunction  should  be  denied,  especially  if  to 
grant  it  would  lie  to  impose  a  i^sproportion- 
ato  burden  upon  the  defendant.  It  is  said 
that  the  cases  cited  may  be  distin^ishcd 
from  the  present  case.  That  is  true  in  this, 
viz.,  that  the  wroiig  was  committed  with  full 
knowledge  of  complainant's  rights  and  ob- 
jections, and,  though  after  her  bill  had  been 
dismissed,  it  was  commenced  while  the  right 
to  appeal  existed.  But  the  fact  that  one  case 
is  distinguishable  from  another  is  only  nega- 
tive auUiority,  at  best,  and  the  danger  in 
concluding,  from  the  possibilitj'  of  a  distinc- 
tion, that  an  opposite  rule  applies  to  all  oth- 
er cases,  cannot  be  kept  too  steadily  in  view. 
The  principle  of  the  cases  cited  governs  this 
case,  unless  the  aistinction  should  take 
it  out  from  tbe  class  of  cases  to  which  they 
apply.  To  do  that,  we  think  that  the  prin- 
ciples already  mentioned  must  be  subverted. 
We  do  not  say  that  the  defendants  had  a  le- 
gal right  to  change  this  stairway,  but  that 
equity  is  under  no  obligation  to  be  lavish 
with  its  extraordinary  remedies  in  cases 
where  the  defendant  is  more  likely  to  suffer 
irreparable  injury  if  the  injunction  ia  grants 
ed,  than  the  complainant  will  be  if  it  is  with- 
hdd.  The  circuit  judge,  nrho  saw  the  wit- 
nesses, and  doubtless  was  familiar  with  the 
premises,  found  that  the  change  in  the  loca- 
tion of  the  easement  would  be  no  substantial 
injury  to  the  complainant,  and  « 
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aanie  opinion.  We  should  not,  therefore,  re- 
quire defendant  to  restore  the  premiseB  to 
their  former  condition,  but  ehould  lea.ve  the 
complainant  to  her  remedy  at  law.  The  de- 
cree  of  tlie  learned  circuit  judge  should  be 
Affirmed. 

Ii»iLc  J.,  concurred  with  Hooker,  J, 

Rehearing  denied. 


Daniel  M.  SUTHERLAND. 


The  BdaitnlatrAtor  of  obo  Trho.  AhfIbb 
the  owner's  lltellme,  died  In  poBies- 
•lon   at   ehnltela   under  an  agreement   l)r 

which  she  was  Co  bave  tbe  use  at  them  dur- 
ing her  life  and  that  of  the  owner,  baa  no 
title  whlcb  will  support  an  action  far  their 
poaaesBiaa  against  a.  third  person  who  wrong, 
full;  took  poSBEEBlon  ot  them  after  the  death 
ot  the  bailee,  but  such  action  must  be  brought 
1)7  the  owner. 

(Uareb  S,  1900.) 

ERROR  to  the  Circuit  Court  for  Gr&tiot 
County  to  review  a  judgment  in  favor  of 
defendiint  in  an  action  brought  to  recover 
possession  of  certain  property  which  defend- 
ant was  alleged  to  have  unlawfully  taken 
possession  of  after  the  death  of  bis  wife  who 
was  in  posseseian  under  contract  with  her 
father  for  a  life  eatate.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Calilll  *  Wood,  with  Messrs. 
Jolin  T.  Matlieva  and  Joliii  M.  Everdea, 
tor  plaintiiT  in  error: 

Prima  facie  it  was  the  duty  of  the  admin- 
istrator to  take  poflseasion  of  all  such  prop- 
erty, and  he  bad  a  right  to  bring  suit  to  re- 
cover the  same  from  anyone  who  denied  his 
right.     The  action  of  replevin  survives  un- 

Mich.  Comp.  Laws  1807,  10,  117. 

A  statutory  provision  that  a  cause  of  ac- 
tion shall  survive  is  equivalent  to  saying 
that  an  executor  may  sue  on  it. 

Rogers  v.  Windoes,  48  Mich.  628,  12  N. 
W.  882;   Wales  V.  Newbould,  9  Mich.  45. 

Messrs.  Searl  ft  Rreaa  and  George  P. 
Stone,  lor  delendant  in  error: 

The  administrator  was  not  entitled  to 
maintain  this  suit.  The  administrator  is  en- 
titled to  take  and  hold  such  only  of  the  prop- 
erty remaining  in  the  possession  of  the  de- 
ceased as  can  be  used  by  him  for  the  purpose 
of   paying  debts  or   distribution   under   the 

Under  our  probate  system  an  administra- 
tor is  a  mere  officer  of  the  law,  who  has  title 


to  the  assets  for  the  purpose  of  collecting 
and  disposing  of  the  same  for  the  benefit  of 
creditors  and  the  next  of  kin. 

Oilkey  v.  Hamilton,  22  Mien.  283;  Rough 
v.  Womer,  70  Mich.  375,  43  N.  W.  573. 

Moore,  J.,  delivered  the  opinion  of  tbe 

Loren7.;>  Squire  was,  prior  to  ISOo,  the 
owner  of  a  farm,  upon  which  he  resided  witti 
his  wife  and  daughter.  His  wife  died,  and 
hia  daughter  continued  to  live  with  him. 
The  daughter  married  the  defendant,  Dan- 
iel M.  Sutherland,  in  February,  1893.  It 
ia  the  claim  of  the  plaintiiT,  as  stated  by  his 
counsel:  That  in  April  after  the  marriage 
"Mrs.  Sutherland  aaid  to  her  father:  'I 
don't  want  to  go  away.  I  want  to  stay  here 
upon  the  farm  with  you.'  This  conversatiort 
was  had  in  the  presence  of  Aaron  Squire,  his 
wife,  Nettie,  and  the  defendant.  The  old 
gentleman  replied  to  her,  saying:  'You  may 
remain  in  my  home  here,  and  occupy  it  with 
j^our  home,  and  live  with  me,  and  take 
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s  of  life  ten- 
ant, see  also  Bradler  v.  Balle;  {Conn.)  1  L.  B. 
A.   42T.  and   note;  also  nots   to   Batterman  t. 
Albrlgbt  <N.  Y.)   11  L.  R.  A.  SOO. 
BO  L.  R.  A. 


household  effects,  and  T  will  turn  over  to  you 
the  use  of  my  farm  here,  and  yoti  to  pay  the 
taxes,  and  keep  it  in  good  condition;  and  I 
will  also  turn  over  to  you  for  that  purpose — 
for  the  purpose  of  working  the  farm — my 
personal  property  here  upon  the  farm  [which 
was  then  and  there  enumerated],  to  be  used, 
kept,  handled,  and  husbanded  upon  my  farm, 
for  the  mutual  good  of  yourself  and  me;  and, 
if  you  survive  me,  then  this  properly,  or 
whatever  shall  remain  of  it,  shall  be  yours 
at  the  time  of  my  death.'  That  this  prop- 
erty, and  the  money  arising  from  the  sale 
of  personal  property  sj)d  the  use  of  the  farm 
during  the  life  of  Lorenito  Squire  wus  to  be 
under  the  joint  supervision  and  control  of 
Julia  and  her  father;  and  in  his  langu]i<;e 
used  to  her  at  the  time,  while  she  might 
have  the  active  management  of  the  property, 
he  proposed  to  keep  his  hand  upon  matters 
as  long  as  he  lived.  It  was  agreed  that  the 
]>ergonal  property  should  be  kept  in  good  con- 
dition and  repair,  and  replaced  by  other 
stock  or  new  implementa  when  needed.  In 
other  words,  Julia  waa  to  become  trustee  for 
her  father  of  the  personal  estate  then  turned 
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the  farm,  and  its  proceeds,  out  of  which  she 
should  render  to  her  father  his  support,  care, 
nursin;;,  and  maintenance,  pay  the  taxes  up- 
on the  farm  and  personal  property;  and  at 
his  death,  if  she  should  have  fulfilled  the  con- 
dilionn  of  the  trusteeship,  she  should  be- 
come absolute  owner  of  the  property,  or  what 
should  remain  of  it,  which  might  be  left  after 
the  psyment  of  all  expenses  of  the  old  gen- 
tleman living.  Julia  consented  to  this  ar- 
rangement, and  accepted  possession  of  the 
property  in  the  manner  and  relation  pro- 
posed, and  occupied  it  under  that  agreement 
until  in  January,  1898,  when  she  died."  It 
is  not  claimed  the  father  ever  parted  with 
his  title  to  the  property,  but  it  was  to  re- 
main in  him  until  his  death.  After  the 
death  of  Mrs,  Sutherland,  Mr.  Salter  was 
appointed  her  administrator,  and,  with  the 
consent  of  Lorento  Squire,  brought  replevin 
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for  •am*  of  the  perBOnKl  propeity  turned  onr 
to  Urs.  SutherlHnd  hy  her  father,  which  it 
vu  claimed  wu  unlawfully  detained  bj 
Mr.  Sutherland.  The  plaintiff  gave  testi- 
mony tending  to  eatabtish  the  above  etat«  of 
ficis.  No  testimony  was  introduced  on  the 
pirt  of  the  defendant.  The  trial  judge  was 
«I  the  opinion  that,  inasmuch  aa  Mrs.  Suth- 
oiand  was  not  the  owner  of  the  property, 
ud  only  had  the  right  to  tbe  use  of  it  duT- 
icj;  her  lifetime,  the  title  remaining  is  the 
[ai]i«r,  he,  and  not  the  administrator,  should 
^iie  brought  the  suit,  and  directed  a  verdict 
in  faror  of  the  defendant.  The  plaintiff, 
tbrough  hia  counsel,  says:  "The  circuit 
judge  lost  sight  of  an  important  conaiderO' 
tian.  Mrs.  Sutherland  having  been  in- 
trusted with  thia  property  merely  to  uae, 
ttfPi  preserve,  and  account  for,  ahe  had  no 
right,  under  the  arrangement  witb  her  lath- 
ir,  to  give  the  property  to  her  husband,  or 
to  lell  it  to  him  or  anyone  else.  If  she  had 
^ae  ao,  tbe  father  might  have  reclaimed  it 
frgm  the  husband  by  a  suit  in  replevin,  but 
lie  was  not  bound  to  do  so.  He  might  have 
iucd  his  daughter  in  trover  for  the  conver- 
tion  of  the  property.  At  her  death,  her  hus- 
band, naturally  succeeding  to  the  temporary 
possession  of  the  property,  claimed  it  as  his 
Dm,  and  refused  to  give  it  up  to  the  admin- 
iatrator  on  demand.  The  record  does  not 
disclose  tbe  nature  of  his  claim,  but  that  is 
not  important,  inasmuch  as  tha  court  held 
that  the  plaintiff  coutd  not  recover  in  any 
fTcnt  Under  the  case  made  by  the  plaintiff 
llie  question  is;  Was  tbe  estate  of  Mrs. 
Sutherland  liable  to  be  charged  with  the  i 
•ilue  of  tbe  property  tf  it  was  not  produced 
and  turned  over  to  Mr.  Sijuire,  the  owner  T 
Clearly,  it  WOB,  if  she  had  given  it  to  her  hua- 
land,  or  otherwise  disposed  of  it  contrary  to 
the  agreement  under  which  she  held  it.  Mr. 
Squire  was  not  bound  to  search  for  and  re- 
claim tbe  property  from  strangers.  He  had 
a  right  to  call  upon  the  administrator  to  turn 
llif  property  over  to  him,  and,  if  he  failed, 
Ur.  Squire  would  have  had  a  claim  against 
llie  decedent's  estate  for  the  value  of  it." 
Ilicy  urge  the  plaintiff  in  this  caae,  to  pro- 
tect the  estate  of  which  he  is  administrator, 
liat  a  right  to  get  possession  of  this  prop- 
Wj,  10  as  to  turn  it  over  to  Mr.  Squire,  it  he 
i<  entitled  to  it,  or  to  whoerer  is  entitled  to 

It  is  said  that  vnder  S  10,117,  Conp.  Lawi 
IW,  M\e  action  of  replevin  survives,  and 
tint,  when  the  statute  providei  that  a  cause 
<!  action  shall  survive,  it  Is  equivalent  to 
•tying  an  administrator  may  sue  on  it;  cit- 
iig  WaUa  v.  Ntmbould,  9  Micb.  4G ;  Rogen 
T.  Vindoet,  4S  Mich.  028,  12  N.  W.  6S2.  The 
neord  does  not  ahow  defendant  converted 
an;  ol  bis  pTOp«rt;  daring  tbe  lifetime  of 
III*  wile,  K  that  she  might  have  brought 
iutt  during  her  lifetime,  m>  that,  so  far  as  is 
diicloeed  here,  she  had  no  right  of  action 
against  him  to  which  the  administrator 
■ould  succeed  by  virtue  of  the  statute.  She 
hid  no  title  to  the  property;  that  waa  re- 
tainnl  by  her  father.  Her  administrator,  if 
Ifucceeds  in  getting  possession  of  tbe  prop- 
■50  L.  a  A. 


erty,  could  not  veil  It  to  pay  the  debU  of  the 
deceased,  if  there  were  any.  As  to  the  claiita 
that  Mr.  Squire  might  look  to  the  adminis- 
trator of  the  estate  for  the  property,  and,  if 
it  was  not  turned  over  to  him,  would  have 
a  claim  against  the  estate,  are  the  facta  such 
as  to  warrant  that  claim!  Mrs.  Sutherland 
did  not  convert  the  property  in  ber  lifetime, 
but  simply  made  use  of  it  as  she  had  a  risbt 
to  moke  under  the  contract.  Her  father 
would  have  no  claim  by  reaaon  of  anything 
she  did.  The  contract  did  not  providp  that 
tbe  heirs  of  Mrs.  Sutherland,  or  her  admin- 
istrator, should  have  any  right  to  the  control 
or  possession  of  the  property.  The  admin- 
istrator never  has  had  it  in  hia  posseasion, 
and,  of  course,  has  never  converted  it.  How, 
then,  can  there  be  any  claim  against  the  es- 
tate because  the  administrator  does  not 
turn  over  what  never  came  to  him,  and  to 
the  poBsession  of  which  he  was  not  entitled 
by  virtue  of  tbe  cootractt  We  have  not 
overlooked  the  case  of  CuIJen  v.  O'Hanx,  4 
Micb.  132,  That  case  was  an  action  of  tro- 
ver, in  which  the  administrator  claimed  the 
property  as  administrator  of  the  estate  of 
one  B,,  who  died  poaseaaed  of  it.  The  de- 
fendant claimed  it  belonged  to  the  estate  of 
one  0.,  who  died  intestate,  leaving  no  widow, 
and  but  one  child,  of  whom  defendant  waa 
guardian.  He  inaisted  that  as  such  guard- 
ian be  was  entitled  to  the  property  as  against 
tbe  plaintiff.  No  administrator  had  been 
appointed  upon  the  estate  of  O.  In  that 
case  the  court  aaid  the  right  of  defendant 
waa  coextensive  with  those  of  his  ward,  and 
added;  "When  a  man  dies  intestate,  his 
personal  property  does  not,  like  bis  real  es- 
tate, descend  to  his  next  of  kin  or  heirs  at 
law.  It  remains  in  abeyance  until  admin- 
istration granted  upon  bis  estate,  and  la 
then,  as  we  have  before  remarked,  vested  in 
the  administrator  as  of  tbe  time  of  the  death 
of  the  intestate.  No  title  vests  in  hia  next 
of  kin  until  his  estate  has  been  administered 
upon,  and  then  they  take  the  surplus  re- 
maining, after  payment  of  the  debts  of  tbe 
intestate  and  expenses  of  administration, 
each  in  his  proportion,  under  the  statute  of 
distributions.  .  .  .  Until  then  on  heir 
or  next  of  kin  of  the  intestate,  although 
having  a  right  to  his  distributive  share,  has 
no  right  to  tbe  possession  of  either  the  whole 
or  any  apecifio  portion  of  the  personal  prop- 
erty. ...  In  fact,  his  right  of  posses- 
sion and  of  action  in  respect  to  the  pergonal 
property  before  distribution  are  neither 
greater  nor  less  than  those  of  a  mere 
stranger."  For  the  forgoing  reasons,  tha 
majority  of  tbe  court  held  the  plaintiff  could 
maintain  the  action.  In  this  case  there  was 
no  claim  the  property  belonged  to  the  estate 
□f  Mrs.  Sutherland.  It  was  admitted  it  be- 
longed to  Mr.  Squire,  so  that  the  cose  of  Cu^ 
ten  v.  O'Bara,  4  Mich.  132,  is  not  authority 
for  maintaining  this  action.  In  Smiley  v. 
Allun,  13  Allen,  4SS,  a  coroner  came  into  pos- 
session of  property  found  upon  the  body  of 
a  person  killed  by  on  accident.  He  sought 
to  defend  against  the  owner  of  the  property, 
who  brought  replevin,  upon  tlie  ground  tbat  . 
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it  was  hi*  iaty  to  deliver  the  aame  to  tbe 
aaminifltrator  of  the  eitate  of  the  deceased 
person.  It  was  showii  upon  the  trial  that 
the  plaintiff  delivered  the  propertj  to  the  de- 
eeaaed,  ftnd  pennitted  him  to  use  it,  as  a  fa- 


be  allowed  to  do  » 


Tfe  court  held:  "The 
,  .  waa  a  mere  gra- 
e  lent  to  him 
by  the  plaintiff,  subject  to  be  reclaimed  by 
her  at  any  moment.  His  death  did  not  in 
any  way  affect  or  change  her  right  of  prop- 
erty or  of  immediate  posseaaion  on  due  de- 
mand. .  .  .  The  administrator  of  the. 
person  deceased  had  no  right  or  title  in  them, 
nor  coutd  he  lawfully  claim  to  retain  posaes- 
■ion  of  them  as  against  the  plaintiff.  There 
was  DO  lien  on  them  in  favor  of  the  intea- 
tata's  estate.  The  bailment  was  at  an  end, 
and  the  right  of  the  plaintiff  to  resume  pos- 
session was  absolute.  We  know  of  no  prin- 
Sile  or  rule  of  law  by  virtue  of  whitji  no 
ministrator  can  claim  a  right,  as  against 
the  owner,  to  receive  or  lake  posaesBion  of 


proper^  belonging  to  another  person,  which 
was  in  the  hands  of  his  intestate  at  the  time 
of  bis  death,  and  which  the  tatter  would  ha,ve 
been  bound  to  deliver  to  the  former  owner  at 
any  moment  on  demand."  See  also  Ring  v. 
Neale,  114  Mass.  Ill,  ig  Am.  Hep.  3IG.  If 
Smil^  V.  Allen  is  rightly  decided,  Mr.  Squire 
not  only  held  the  title  to  this  property,  but 
he  was  also  entitled  to  its  posBessiou.  Mrs- 
Sutbertand  was  his  bailee.  She  was  enti- 
tied,  if  she  complied  with  the  conditions  un- 
der which  she  held  it,  to  the  possession  of 
the  property  during  her  life.  Her  death  ter- 
minatea  the  bailment.  Mr.  Squire  could  at 
once  assert,  not  only  title  to  the  property, 
but  his  right  to  the  possession  of  it.  the 
administrator  never  had  possession  of  the 
property.  He  haa  no  title  to  it.  He  has  no 
right  to  the  possession.  This  being  so,  we 
think  a  proper  diaposition  was  made  of  tike 

Judgment  it  affirmed. 

The  other  Justices  concur. 


WEST  VIKOraiA  SUPREME  COUET  OF  APPEALS. 


City  of  CLARESBUEQ  et  al. 

( W.  Va. ) 

1.  TVte  council  of  the  to^M  of  Glarlfi.- 
bn^B  la  INOT  had  no  poYrvr,  ellher  un- 
fler  It*  charter  or  under  the  general  statute 
law  governlns  lovna  and  clttea  to  grant  an 
eidualTe  franchlne  for  twenty  rears  to  a  pri- 
vate coriioratlau  Co  use  Iti  aCreets  tor  the 
conveyance  of  electricity  tor  public  use  In 
the  city.  Such  eiduiilTe  grant  does  not  pre- 
vent the  town  from  granting  to  another  cor- 
poration, within  laid  term,  tbe  privilege  to 
occupy  Its  atreeti  (or  the  same  purpose. 
Such  eiduslve  grant,  being  void.  Is  not  a 
valid  contract  protected  by  the  provlalona  In 


S.     Under    the    Kcnernl    atnt 

■Headnotes  by  Biankoh,  J. 


Weat    Vlrslnla  sovemlUK    oltleia     and 

towna,  a  grant  by  a  manlelpal  corporation  of 
the  privilege,  not  eicluslve,  of  occupying  lia 
etreetB  for  tbe  conveyance  of  electricity  for 
public  use  therein,  confers  a  valid  franrblac. 
act  protected  by  the  provlulona 


in  a 


Litutloni 


Ing  tbe  pSHage  of  any  taw  Impairing  II 
ligations  of  coDtraeta  (The  question  of  lb? 
reason ab I eneaa  of  the  term  of  such  grant  not 
conaldered.) 

8.  The  deelalon  of  the  hlKheat  court  of 
>  state  In  the  construction  of  Ita  alalutea. 
and  aa  to  the  validity  or  Invalidity  of  con- 
tracts dependent  only  on  such  atalotca.  ts  Ibp- 
concrolllng  rule  of  decision  In  Federal  courts. 
where  Ibere  I*  no  Federal  qneatlon. 

4.  The  Krant  hj-  a  eltr  or  tawa  to  nn 
Intended  corporation  of    a  franchise    to 

Ity  for  public  use  In  tbe  town  or  city  Is  valid, 
though  at  Its  date  the  corporation  la  not  char- 
tered, but  Is  later  chartered,  and  accepts  the. 

(April  T,  1900.) 


NoTB. — Privilege  of  hiImi?  atreel*  at  a  contract, 
toltAIn  the  coiiatilutlonal  profition  aoatmt 
impairing  the  oblioation  of  contracti. 

So  far  as  the  privilege  of  nalag  the  streets 
for  a  particular  purpose  depends  upon  a  fron- 
chlae  granted  by  tbe  charter  of  a  corporation. 
It  Is  cltarly  founded  upon  a  contract  within  tbe 
constitutional  provision,  oiider  the  principles 
established  in  the  Dartmouth  College  Case. 

1'he  grant  to  a  street  railway  company,  by  It* 
charter,  of  the  right  to  conatruct  It*  road  lo 
certain  atreeta  la  a  contract  as  between  the 
state  and  tbe  company,  wblcb  cannot  be  im- 
paired by  aubsequent  legislation.  Second  A 
Third  Street  Pasa.  R.  Co.  v.  Green  A  C-  Street 
Pasa.  R.  Co.  S  Phlla.  430. 

Tbe  grant  to  a  corporatloo,  by  its  charter,  of 
the  exclusive  rtgbt  Co  furnish  a  city  wftb  water 
60  L-  K.  A. 


tbraugb  pipes  laid  In  the  street  constitutes  a 
cQuCrsct  lieyoud  tbe  reacb  of  subsequent  legisla- 
tive Interference.  Mempbis  v.  Memphis  Water 
Co.  6  llelak.  4SG. 

The  seme  principle  Is  reconlted  by  Re 
Brooklyn,  143  N.  T.  098,  2S  L.  R.  A.  2T0,  38 
N.  E.  983:  Philadelphia  A  G.  Perry  PaSB.  R. 
Co.'s  Appeal,  102  Pa.  123:  Uaria  v.  Union 
Pase.  R.  Co.  10  Phila.  41 ;  Providence  Gas  Co. 
V.  Thurber.  2  R.  I.  IH,  SB  Am.  Dec-  e21 :  Ken- 
Orleans  Gaslight  Co.  V.  Louisiana  Llgbt  A  II. 
P.  A  Ufg.  Co.  lis  n.  B.  850,  2S  L.  ed.  610.  K 
Sap.  Ct.  Bep.  252;  Louisville  Gss  Co.  v.  Cltl- 
wna'  Gaa  Co.  115  V.  B.  B83.  20  L.  ed.  EIO.  « 
Sup.  Ct,  Rep,  OPS.  —  infra. 

It  may  be  that,  by  reason  of  the  power  of  al- 
teration and  revocation  leaerved  by  the  cbarter, 
the  constitutional  pravlsloa  will  afford  but  lit- 
tle protection;  but  that  1*  becaaae  Che  oNIga- 
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APPEAL  t^  eomplBiniuit  from  »  decree  of 
the  Cirxniit  Court  for  Harrison  Count; 
in  favor  of  defendants  in  a,  proceeding  to  en- 
join defendanta  from  interfering  wiUl  com- 
pliinant's  allied  exeluajve  rights  to  use  tiie 
sireele  of  the  defendant  city  tor  operating  an 
tlectric-light  planL     Affirmed. 

The  facts  are  stated  in  the  opini<»i. 

Xatr».  Jobm  Bksael,  E(I»1«  Haxwall, 
and  C.  W.  Iiyaeb  for  appellants 

Jlcura.  H.  T.  Smlder  and  Davla  A 
Davia,    for  appellees; 

The  city  of  Clarksburg,  at  present,  and  the 
town  of  Clarksburg  on  tbe  16th  day  of  De- 
cember, 1867,  could  exercise  the  following 
pavers  and  no  others.  "First,  those  granted 
V  express  words  in  its  charter  or  the  general 
lUtute  under  which  it  is  incorporated;  sec- 
ond, those  necessarily  implied  in,  or  incident 
to,  Uie  powers  thus  expressly  granted;  and. 


third,  thoM  eMsntial  to  the  declared  purposes 
□f  the  corporation, — not  simply  convenient, 
but  indispensable. 

Charletton  v.  Reed,  27  W.  Va.  681,  65  Am. 
Rep.  336 ;  ChrUtie  r.  MaUUn,  23  W.  Va.  667  ; 
Farkersbvrg  Qiu  Co.  v.  Parkerabvrg,  30  W. 
Va.  43S,  4  B.  E.  650;  I  Dill.  Mun.  Corp.  i  80. 

None  of  the  acts  or  laws  that  were  in  force 
in  December,  1887,  or  that  are  in  force  at  this 
time,  gave  the  council  of  Clarksburg  author- 
ity to  grant  exclusivs  right  to  the  Electrio 
Li^ht  Company  to  erect  and  operate  an  elec- 
tric-light plant  within  the  corporate  limits 
of  Clarksburg. 

The  order  passed  by  the  council  December 
16,  1887,  attempting  to  grant  such  exclusive 
right,  is  ultra  vire*  and  void  to  the  extent 
that  it  attempts  to  confer  such  exclusivft 
privilege. 

1  Din.  Uun.  Corp.  |  B«. 


tloe  Imposed  u 
'nk.  6    ■  ■    ■ 


tftte  b;  tbe  Iranchlse  I 

the  rrancblse  itself,  t 

tbe  obllsatlon  InnpaMd,  Is  no 


But  tn  nwat  cases,  wblle  s  Iraccblse  directly 
from  tbe  ]e«lri«tui«  Is  easenlisl  to  the  eilst- 
isn  of  SDCb  a  prlvIleEC,  It  Is  also  necessar;  to 
ttran  the  consent  of  the  local  authorities  be- 
n  be  eierclse^.     If  there  is  nothlnK  to 


a  to  p 


nt.  It  w 


n  that  I! 


BDBlelpalltr  might  K"u>t  it*  consent  In 
lotm  that  It  wonld,  even  after  It  had  bees  se- 
Mfttd  and  acted  opoo,  oonstltate  a  mere  revo- 
dtile  license,  and  not  a  contract;  bnt.  In  the 
■tmce  ot  sn7  attempt  to  ■□  qaallf;  tbe  con- 
■FDt.  It  Is  established  by  tbe  great  weight  ot 
■■(borltr  tlial  a  valid  ordinance  or  resolution 
ot  1  mnnlclpal  corporation  consenting  to  tbe 
IR  of  ics  streets  for  a  partlculai'  purpose,  when 
ircepted  and  acted  upon,  coostltntes  a  contract 
tlie  Dbngatlon  of  wblcb  cannot  be  Impaired 
'llliast  the  consent  of  both  parties.  Uanj  of 
ihf  cases  wblcb  so  bold,  boweret,  do  not  ei- 
piHtl;  rest  tbe  Irrevocable  character  of  snA 
nitnct  npon  tbe  eonatltntlona]  provision  in 
qufiUon,  and  some  of  them  nse  lai^ua^  Indl- 
atlDg  that  tbe;  regard  tbe  mnnldpalitj  aa 
bmdd  bj  Its  contract,  npon  the  general  prlDd- 
ptn  applicable  to  the  contracts  ot  private  In- 
diiiduals  or  private  corporatlona  There  Is  a 
poalble  view  In  wblcb  that  position  Is  Jnatlflnl 
vhen  the  act  reroklni  tbe  contract  or  Impalr- 
Int  lU  obllgaCloa  Is  that  of  the  munlclpilllr- 
If  tbat  act  be  deemed  referable  to  tbe  exercise 
«f  the  private,  as  distinguished  from  the  pub- 
lic, [ancllouB  of  tbe  muulclpalltj.  there  Is  do 
ofCMiltjr  of  invoking  the  constitutional  provl- 
oi^D.  since  tbBl  provlsian  la  aimed  at  acta  of 
thr  iiate  or  one  of  Its  sgeneles,  and  not  at  the 
ails  of  private  parties-  As  hereafter  shown, 
•'iM  of  the  courts  have  eipreaaly  repudiated 
ibli  view,  and  have  referred  such  acts  to  the 
piblli:  functloDB  of  tbe  munlclpatltT  wblcb  It 
oirdses  as  a  mere  agenc;  of  the  state,  thus 
ntHng  It  neceBsB[7  to  Invoke  the  constitution- 
>1  provision  :  but,  even  l(  the  view  referring  such 
Xts  to  the  private  functions  ot  the  munlclpsl- 
I'r  be  accepted  by  a  court,  Its  decision  that  tlie 
^Itllese  reals  in  contract,  and  not  la  mere  II- 
taK.  Is  sufficient  to  bring  It  to  the  extent  of 
'be  obligation  Imposed  bj  It,  wltblo  tbe  pro- 
tmlon  of  the  constitutional  provision,  wben- 
"*r  IE  Is  necessarr  to  Invoke  such  ptovlsloo ; 
"4  that  necessity.  In  any  event,  arises  when 
1w  ut  ssEsUing  the  contract  Is  the  direct  act 
*l  th«  state,  and  not  of  tbe  DDQlclpality. 
«L.aA. 


A  valid  ordinance  or  resolution  of  a  munici- 
pal corporation,  granting  tbe  right  to  lay 
street-railway  tracks  Ui  tbe  street,  when  ac- 
cepted and  acted  upon,  constltuIeB  an  Irrevoca- 
ble contract.  Chicago  v.  Sheldon,  9  Wall.  SO. 
]9  L.  ed.  DM :  City  R.  Co.  V-  atlzens'  Street  K. 
Co.  les  V.  B.  C>5T,  41  L.  ed.  1114,  IT  Sup.  Ct. 
Hep.  65S,  Afflrmlng  08  Fed.  Hep.  746,  64  Fed. 
Kep.  047 :  Coast-Line  B.  Oo-  v.  Bavaonab.  Sl> 
Fed.  Kep.  048  .  Cillsena'  Street  R.  Co.  v.  Mem- 
phis. S3  Fed.  Bep.  TIS ;  Detroit  CItlsens'  Street 
E.  Co.  V.  Detroit,  22  U.  8.  App.  570,  26  L.  It. 
A-  i;«7,  S4  Fed.  kep.  S2ft,  12  C.  C.  A-  SOC :  Bal- 
timore V-  Baltimore  Trust  A  Guarantee  Co.  64 
Fed.  Bep.  1S3.  tftfra:  Africa  v.  Knoivllle,  70 
Fed.  Bep,  T29 :  Birmlngbaoi  A  P.  Mloes  Street 
R.  Co.  V.  BIrmtnghara  Street  K.  Co.  79  Ala.  466, 
lis  Am.  Hep.  816 :  Parmelee  v.  Chicago,  80  Hi. 
287;  Feople  v.  Chicago  West  DlV-  B.  Co.  IS 
111.  App.  125,  AOrmed  in  US  111.  113.  T  N.  E. 
118;  Chicago  *  W.  I.  B.  Co.  v.  Chicago.  St.  L. 
A  C.  R.  Co-  IS  111.  App.  S87;  TTestera  Paving 
A  Supply  Co.  V.  CltlxecB'  Street  R,  Co.  128  Ind. 
S25.  10  L.  B.  A,  TTO,  2S  N.  &.  1S8.  28  N.  B.  8S  : 
Wllliuns  V-  Citizens'  R.  Co.  ISO  Ind,  71,  15  L. 
R.  A.  84,  2S  N.  E.  40B  ;  City  B.  Co.  V.  Cltliena' 
Street  U-  Co.  (Ind,!  .M  N,  B,  167;  Hovelmao  v. 
Kanass  City  Horse  R.  Co-  TB  Ho.  832 ;  Kansas 
City  V.  Corrlgao,  88  Uo.  87  :  People  ea  rel.  Davis 
V.  Hturtevant,  0  N-  Y.  263,  S9  Am.  Dec.  530  : 
Davis  V.  New  York,  14  N.  Y.  506,  87  Am.  Dec. 
186  faiffucnOo)  ;  New  York  V.  Second  Ave.  B. 
Co.  32  N,  Y-  261 :  People  v.  O'Brien,  111  N.  Y. 
1.  2  L-  R.  A-  25G.  18  N.  E-  682,  BeverslDg  4a 
Hun,  BIB;  Brooklyn  Cent.  B.  Co.  v.  Brooklyn 
City  R.  Co.  32  Barb.  358 ;  Alty.  Gen.  v.  New 
York,  :l  Duec.  IIU  lareaendo)  :  West  Pblladel- 
pbla  Pags.  R.  Co.  v.  Dougherty.  3  W.  N.  C,  62: 
ATora  V.  Plttston.  J-  A  A.  Street  R.  Co.  7  Kulp. 
470  :  nrlght  v.  Milwaukee  ICIectMc  B.  &  Light ' 
Co,  06  Wis.  20.  38  L.  R.  A.  47.  69  N.  W.  TBI  : 
State  an  rel.  Cream  Cltjr  R-  Co.  v.  Illlbert.  T2 
Wis.  184,  30  N.  W.  328  ;  State  M  ret.  Atty.  Gen. 
V.  Madison  Street  R.  Co.  72  Wis.  612,  1  L.  R.  A. 
771.  40  N.  W.  487. 

The  grsdl  of  a  right  to  enter  upon  and  occu- 
py a  public  street  with  the  necessary  tracks, 
poles,  wlrpB,  and  equipment  of  an  electric 
street  railway  la  a  grant  of  a  typical  easement 
In  property,  and  a  right  entitled  to  all  rbe  pro- 
tection alTorded  to  other  property  or  coutract 
rights.  LoulBiilie  Trust  Co.  V-  ClnclDnatl,  47 
V.  8.  App.  38.  76  Fed.  Rep.  2M.  22  C.  C.  A. 
884. 

Many  of  the  foregoing  cases  ezptess^  ntei    . 

L'Oogle 
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Wear  Tibqinia  Sdpubme  Coubt  or  Appeals. 


Where  the  grant  is  one  of  an  immediate 
«state  in  pOBeeBaion  the  grantee  must  be  in 
«s«e,  and  the  deed  may  be  avoided  by  show- 
ing that  the  grantee  came  into  being  after 
the  delivery  of  the  deed. 

5  Am,  &  Eng.  Knc  Law,  p.  432 ;  3  Waahb. 
Heal  Prop,  482;  2  Devlin,  Deeds,  i  123. 

Where  a  corporation  ia  created,  and  pow- 
'ers  coofeiced,  by  public  act,  a  man  who  en- 
ters into  a  contract  with  it  which  i»  clearly 
in  excess  of  its  powers  as  shown  by  the  act 
-cannot  enforce  the  contract,  for  he  ia  charge- 
able with  knowledge  of  public  laws,  and 
therefore  with  knowledge  ot  the  powers  of 
the  corporation. 

Clark,  Corp.  p.  174;  Smith  v.  Cornelius,  41 
W.  Va.  50,  30  L.  R.  A.  747,  23  S.  E.  598; 
J/cCormicA:  v.  ATarket  S'of.  Bank,  165  U. 
a  63B,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433; 
-2  Morawetz,  Priv.  Corp.  !£  021.  718. 


An  injuDction  will  not  be  granted  to  re- 
strain the  passage  of  an  ordinance  which,  if 
carried  out,  will  operate  as  an  invasion  of 
the  franchise  previously  granted  to  private 
corporations. 

Uontgomery  Oasiight  Co.  v.  Uontgomery, 
S7  Ala.  245,  4  L.  R.  A.  616,  6  So.  113;  Uur- 
phji  y.  Eatt  Portland,  42  Fed.  Rep.  310. 

BraamoB,  J.,  delivered  the  opinion  of  th« 

On  the  16tb  of  December,  1637,  the  conncil 
of  the  town  of  Clarksburg  passed  an  ordin- 
ance granting  to  the  Clarksburg  Electric 
Light  Company  the  exclusive  privilege  for 
the  term  of  twenty  years  to  erect  and  oper- 
ate electric  light  works  for  generating  and 
supplying  electricity  for  lighting  the  town 
and  for  use  as  power.  Under  this  grant  the 
said  corporation  constructed   a   costly  and 


to  the  i-onHtltutlonAl  provision,  and  rest  tbelr 
-declslODB  SB  to  [be  IrrevocabJlIt?  ot  (he  coa- 
tract  upon  It:  >Dd  It  Is  reaaonablr  eleai'.  Irom 
the  laDguBge  used  In  ttie  olbera  tbaC  ibej  also 
rest  tbelr  decliioii  upon  It,  although  the;  do 
not  eipreesly  refer  to  It.  Id  the  folJowlug 
cases,  however,  which  insio  the  same  decision 
as  to  the  Irrevocable  and  unlmpa^rable  cbarac- 
ter  of  a  municipal  srant  ol  such  a  privilege  to 
A  Street  railway  compan;,  It  Is  not  so  clear  that 
the  const llutloaal  provision  Is  relied  upon;  and 
the  language  used  In  some  ot  tb«m  Indicates 
that  the  set  b;  which  the  contract  via  sought 
to  be  revoked  or  Impaired  nas  regarded  as  In- 
valid and  InelTectual  lor  tbe  same  reaanb  tbat 
tbe  act  of  a  private  Individual  or  corporation, 
ty  which  be  or  It  seeks  to  revoke  or  Impair  a 
contract  without  tbe  other  party's  coasent.   [B 

what  has  already  t>een  said  that  this  dlitlnctloa 
la  not  of  much  Importance,  except  aa  It  may 
bear  upon  tbe  point  whether  a  Federal  ques- 
tion IB  Involved  so  as  to  give  the  Federal  courli 
Jurisdiction.  East  8t.  Louis  Union  B.  Co.  v. 
East  St.  Loul^  39  III.  App.  SS8 ;  Belleville  v. 
Cltlzeas'  Horse  B.  Co.  1S2  111.  ITl.  SS  L.  R.  A. 
4tSl,  3S  N,  U.  M4  :  Harvey  v.  Aurora  A  O.  R.  Co. 
188  III.  283,  07  N.  B.  861;  Chicago  General  R. 
Co.  V.  Chicago  City  R.  Co.  2T  Cbic  Legal  Newa. 
423,  e  Nat.  Corp.  Rep.  3BI ;  lagnuu  v.  Chicago, 
D.  ft  M.  B.  Co.  38  Iowa,  660 ;  Del  Molnea  v. 
Chicago,  H.  I.  <E  P.  R.  Co.  41  Iowa,  D60 ;  Bur- 
lington V,  OnrllDgton  Street  B.  Co.  46  Iowa, 
144,  ai  Am.  Bep.  I4S ;  Dea  Molnea  City  R.  Co. 
V.  Des  Holneil  fiO  Iowa,  TTO,  26  L.  R.  A.  T6T. 
08  N.  W.  BOB;  Nsab  v.  Lowry.  37  Minn.  281, 
BS  N.  W.  78T  ;  Springfield  R.  Co.  T.  Sprlngdeld, 
BS  Mo.  674  ;  Stale  em  rtl.  Kansas  City  v.  Cor- 
rlgan  Conaol.  Street  B.  Co.  8G  Mo.  263,  96  Am. 
Rep.  381;  Mllhsa  v.  Sharp,  27  N,  Y.  611,  84 
Am.  Dec.  B14 :  BlngbamtoQ  v.  Blughainton  A 
P.  D.  H.  Co.  81  Hun,  47».  16  N.  T.  Supp.  225 : 
Brooklyn  Elev.  B.  Co.  v.  Brooklyn,  2  App.  Dlv. 
SS,  3T  N.  £.  Bupp.  660 ;  Aabevltle  Street  B.  Co. 
V.  Asbevllle.  109  N.  C.  688.  14  B.  E.  S16  ;  Cin- 
cinnati Street  R.  Co.  v.  Smith,  20  Obia  St.  2S2 ; 
F>bamokln  v.  Sbsmoklc  Street  R.  Co.  ITS  Pa. 
128.  3S  Atl.  862;  Houston  v.Houaton  City 
-Street  B.  Co.  83  Tei.  B48,  19  S.  W.  127. 

So,  also,  municipal  grants  to  railroad  compa- 
nies otber  than  street  railroad  companies. 
when  accepted  and  acted  upon,  have  been  held 
Irrevocable  by  Port  of  Mobile  v.  Loufavllle  & 
N.  B.  Co.  B4  Ala.  116,  4  So.  106  ;  Areata  v.  Ar- 
mta  li  U.  Blver  R.  Co.  S2  Cal.  836,  28  Pac. 
«T6;  Workman  v.  Soutbera  P.  R.  Co.  (Cal.)  62 
Fae.  18S,  316 :  East  St.  Louis  Union  B.  Co.  v. 
Siaat  St.  Loals,  36  111.  App.  398 ;  East  Loatsl- 
.60  L.  R.  A. 


ana  R.  Co.  v.  New  Orleans,  46  La.  Ann.  G2G.  15 
So.  1G7 ;  Cincinnati  &  S.  R  Co.  v.  Carthage.  36 
Ohio  St.  634,  and  Rio  Grande  R.  Co.  v.  Drowua- 
vllle,  46  Te».  68. 

Besides  tbe  cases  above  cited,  that  expressly 
hold  tbaC  Bucb  a  privilege  wben  accepted  and 
Buiea  upon  constllotes  an  Irrevocable  and  un- 
ImpalmhlB  contract,  there  are  many  that  ap- 
parently assume  that  doctrine ; 

(IJ  By  upholding  tbe  validity  of  the  act.  at- 
tacked as  Impairing  the  privilege,  upon  the 
ground  that,  so  far  as  tbe  privilege  purports  ta 
be  exclusive.  It  1b  Invalid.  Jackson  County 
Horse  R.  Co.  v.  Interstare  Rapid  Transit  R.  Co. 
24  Ked,  Rep.  308  ;  BIrmIhgbsm  &  V.  Mines  Street 
B.  Co.  V.  Birmingham  Street  B.  Co.  T9  Ala.  46S. 
58  Am.  Rep.  816  :  New  Orleans.  C,  &  L,  B.  Co.  t. 
New  Orleans,  44  La.  Ann.  728. 11  So.  T7  :  Detroit 
Citliens'  Street  R.  Co,  v.  Detroit,  110  Mich, 
S84.  35  L.  R.  A.  856,  SB  N.  W.  304. 

12)  By  upholding  tbe  act  sa  a  legitimate  es- 
ercise  of  the  power  to  alter,  repeal,  or  revoke, 
reserved  by  conatltnt local  or  legislative  provi- 
sion, or  by  tbe  municipality.  Sloui  City 
Street  R.  Co.  T.  Siaai  City.  138  tl.  S.  08.  34 
L.  ed.  86S,  11  Sup.  Ct.  Rep.  22G,  T8  Iowa.  3GT, 
30  N.  W.  408.  43  N.  W.  224;  EngUsb  v.  New 
Haven  &  N.  Co.  32  Conn.  243:  Wilmington  City 
R.  Co.  V.  Wilmington  &  B.  8.  R.  Co.  (Del.)  4S 
Atl.  12  ;  Weat  End  &  A.  Street  R.  Co.  v.  At- 
lanta Street  B.  Co.  46  Us.  151:  Medford  &  C. 
E.  Co.  V.  Somervllle,  111  Maaa  232:  Metropoli- 
tan R.  Co.  V.  Highland  Street  R.  Co.  118  Mniia. 
200;  Storrle  v.  Houston  City  Sireet  R. 
Co.  02  Tex.  126.  44  L.  B.  A.  716,  46  S.  W.  T08. 

(8)    By  upholding  the  act: 

(a)  Upon  the  ground  that  the  privilege  la 
not  exclusive,  or  so  extensive  as  claimed.  Den- 
ver A  8.  R.  Co.  V.  Denver  City  R.  Co.  2  Colo. 
873:  West  End  &  A.  Street  R.  Co.  v.  Atlanta 
Street  R.  Co.  49  Ga.  151:  Dps  Moines  Street  R. 
Co.  V.  Des  Molnea  Broad-Gauge  Sireet  R.  Co. 
73  Iowa,  513,  33  N.  W.  610,  35  N.  W.  602: 
Teachout  v.  Des  Moines  Broad-Gauge  Street  R. 
Co.  T6  Iowa,  722.  8B  N.  W.  145;  Gulf  City 
Street  R.  Co.  v.  Galveston  City  R.  Co.  6S  Tex. 
505. 

(b)Dpon  tbe  ground  that  tbe  act  Is  a  legiti- 
mate exercise  of  tbe  police  power,  or  power  to 
regulate  the  streets,  to  which  tbe  grant  Is  nec- 
eeaarlly  subject.  Cbicago,  B.  i  Q.  R.  Co.  t. 
Nebraska  ea  rel.  Omaha,  170  U.  S.  57.  42  L. 
ed.  048,  18  Sup.  Ct.  Rep.  513;  Pittsburg.  Ft. 
W.  &  C.  R.  Co.  V.  Chicago,  16B  111.  369,  4!  N.  E. 
781 :  Cbicago,  B.  &  Q.  R.  Co.  r.  Quincy.  139  III. 
3SG.  28  N.  C.  1060 :  Cbicago.  B.  *  Q.  R.  Co.  v. 
QuIncy.  136  III.  S70,  37  K.  B.  192;  Indianapo- 
lis V.  Navln,  151  Ind.  138,  156,  41  L.  B.  A.  S3T. 
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ntuible  plant,  and  has  been  long  operating 
the  ume,  auppljing  the  town  and  its  peoplt 
irith  electricity  for  purposea  of  iltuminatioii 
ind  puver.  On  the  ]2Ui  of  March,  1S94,  the 
Tradcri  Company  was  chartered  itj  the  state 
IS  I,  corporation  to  erect  A  hotel  building 
iritb  opera  house,  banking  house,  and  ofOces 
theiein,  under  which  the  said  hotel  building 
has  been  erected  in  Clarksburg.  On  the  1st 
•lav  of  November,  1894,  the  state  incorpo- 
raied  a  compKQf  called  the  Trsders  Annex 
CbDipiny.  with  power  to  erect  buildings,  cou- 
atruct  electric-light  plant  to  light  its  build' 
ii^  and  the  town  of  Clarksburg  with  elec- 
Incity.  The  two  last-named  companies  to- 
H^ether  erected  an  electric  light  plant,  and 
bare  uaed  the  same  for  lighting  the  hotel, 
flpeia  house,  bank,  and  other  apartments  in 
the  buildings  erected  bj  said  companies. 
Slid  two  oompanies,  having  a  surplus  of  elec- 

314.  il  N.  E.  B25,  Gl  N.  B.  BO :  WsCerloo  v.  Wa- 
•Tloo  Street  a.  Co.  71  Iowa,  IBS,  82  N.  W.  329 : 
Wfindocte  T.  CorrlRBii,  33  Kan.  21.  10  Pac.  69 ; 
Klrby  v.  CltLsenB'  R.  Co.  48  Ud.  168,  SO  Am. 
Rfp,  1SS :  Detroit  V.  Fort  Wayne  A  B.  I.  B.  Co. 
n  Ukb.  450.  20  L.  R.  A.  79.  E4  N.  V-.  SSS ; 
S^atc  T.  Smith,  B8  Minn.  3S.  2S  L.  R.  A.  7S9. 
S»  N.  W.  M5 ;  Clevelana  v.  Cleveland  Electric 
B.  Co.  3  Oblo  Dec.  B2  ;  Frsnklord  &  P.  Pa».  R. 
Co.  T.  PbllBdelpbla.  BS  Pa.  119,  88  Am.  Dec. 
:4!:  Spokane  Street  R.  Co.  T.  Spokane,  B  Waati. 
t3i.  32  Pac.  4Ge :  Beattle  T.  Columbia  &  P.  8.  K. 
Co  B  Wash.  370.  38  I'ac.  1048. 

So,  also,  the  doctrine  la  apparently  assumed 
bt :  Santa  Itoaa  Cllj  R.  Co.  v.  Central  Street 
n.  Co.  (Cal.)  33  Fac.  aSS,  In  dlscusalni  tbe 
rifle  to  avoid  such  a  trsncblse  for  breacli  o( 
tcimlltion  subset] uen t :  Cape  May  &  S.  L.  R.  Co. 
V.  Cape  Mar.  35  N.  J.  Eq.  41B,  la  deaylng  an 
lojunctlon  to  restrain  cbe  passing  ol  an  ordl- 
KBaet  revoking  >ueb  a  privilege:  Central  City 
Horse  B.  Co.  T.  Fort  Clark  Horw  R.  Co.  81 
IV..  S23,  holding  that  a  city  had  no  power  to 
lalliorlie  one  street  railway  company  to  con- 
<>i>inn  the  tracks  ot  aootber:  and  Hamilton 
SirM  R.  Co.  V.  Bamllton.  6  Ohio  C.  C.  310, 
boldJDg  that  a  certain  action  by  the  city  wai 
aa  unwarranted  Interference  with  such  a  prlvl- 

Biit  iee  Lake  Bolsnd  Eler.  R.  Co.  T.  Bsltl- 
mon.  77  Md.  BS2,  20  L.  R.  A.  126.  26  Atl.  CIO ; 
ftalllmore  v.  Batllmore  Trust  ft  Guarantee  Co. 
we  U.  S.  073,  41'L.  ed.  1160,  17  8ap.  Ct.  Bep. 
GH:  and  Philadelphia  &  G.  Ferry  Pass.  B.  Co.'a 
■Aptwal.  102  Pa.  123.  (n/ro. 

Sew  Tork  v.  Eighth  Ave.  B.  Co.  43  Hun,  614, 
lolda  that  if  an  act  of  the  legislature  were  to 
\t  so  construed  as  to  supersede  Ibe  liability 
o(  a  street  railway  company  to  pay  license  feea, 
II  provided  by  the  agreement  under  wblcb  11 
i>!i'i1nrd  pennlsalon  to  conalruct  Ita  tracka  In 
ih»  street.  It  would  rlolate  the  cODStltutlODal 
prorlalon  prohibiting  states  from  pasalng  any 
Ur  Impairing  the  obligation  of  a  contract. 


Water  pipes  and  mama 


plpei    in    the 


The  franchise  to  lay 
atrma   to   supply  a   city 

with  water,  acquired  by  a  corporation  unUer 
Iti  charter  and  wltb  the  consent  of  the  city, 
la,  after  perfornmnce,  a  contract  protected  by 
Ibe  Pederal  Constitution.  New  Orleaca  Water- 
woTks  Co.  T.  Rivera  HB  U.  B.  674.  20  L.  ed. 
SJS.  0  Sup.  Ct.  Bep.  273 ;  St.  Tammaoy  Water- 
worts  T.  New  Orleans  Waterworks,  120  C  S. 
H  3D  L.  ed.  G63.  T  Sup,  Ct.  Rep.  40S:  Walla 
Walla  V.  Walla  Walla  Water  Co.  ITS  D.  8.  1, 
MLB.  A. 


poles  in  the  streets  to  support  wires  for  con- 
veyance of  electricity,  by  leave  of  the  town 
council,  and  the  said  two  companies  were 
about  to  obtain,  or  at  least  ask  for,  the  au- 
thority from  the  council  ol  Clarksburg  to 
erect  poles  in  the  streets  for  the  conveyance 
of  electricity  through  the  town  for  sale  to  its 
people,  and  thereupon  the  Clarksburg  Elec- 
tric Light  Company  sued  out  an  injunction 
restraining  the  Traders  Company  and  the 
Traders  Annex  Company  and  all  other  per- 
sons from  applying  to  said  council  for  the 
privileges  aforesaid,  and  restraining  the  city 
council  of  Clarksburg  from  granting  to  the 
Traders  Company  and  the  Traders  Annex 
Company,  jointly  or  severally,  the  privilege 
of  occupying  the  streets  for  the  purpose  of 
carrying  on  the  business  of  furnishing  elec- 

4S  L.  ed.  341,  IS  Sup.  Ct.  Bep.  77 ;  LltUe  Falls 
Electric  &  Water  Co.  v.  Little  Falls.  102  Fed. 
Bep.  SGS  1  He  Long  Island  Water  Sopply  Co.  80 
Abb.  N.  C.  86. 

Stem  V.  Mobile,  49  Als.  SS2,  20  Am. 
Bep.  283 :  Citlsetu'  Water  Co.  v.  Bridge- 
[wrt  Hydraulic  Co.  b5  Conn.  I,  10  All. 
170;  Quincy  y.  Ball.  106  III.  332;  Aihland  T. 
Wheeler.  SB  Wia  007,  OO  N.  W.  818,— also  hold 
thst  after  a  grant  by  a  city  of  the  right  to 
Biipply  It  and  Its  Inbsbltants  with  water 
throngh  pipes  laid  in  tbe  street  hss  tweo  ac- 
cepted and  scted  opon,  the  city  cannot  rerok* 
or  Impair  It ;  but  do  not  expressly  rofer  to  the 

Re    Bro<Alyn.    143    N.    Y.    896,    26    L.    R.    A. 

270,  88  N.  E.  98S,  holds  that  a  vlllaKC,  by  as- 
senting to  the  Incoriwratlon  of  a  company  for 
the  purpose  of  supplying  It  with  water  pursuant 
to  an  act  autborliiog  incorporation  [or  that 
purpose  does  not  grant  an  eiclualve  franchise 
so  as  to  preclude  tbe  municipality  from  obtain- 
ing water  from  other  aourcea:  but  tbe  court 
says,    in    the    course     of     Its 

whether   the   charter   from   the   i __    

asreement  with  the  town  be  regarded  as  the 
contract.  In  either  caae  It  Is  certainly  entitled 
to  protection  against  leglalation  which  would 
destroy  tbe  franchise,  or  which  would  be  soma 
alteration  of  the  charter  Impairing  obligations. 

Bkanesteles  Wsterworks  Co.  v.  Sksneacelea, 
161  N.  Y.  154,  46  L.  R.  A.  687.  GD  N.  E.  GS2, 
held  that  the  grant  by  a  municipal  corporstlou 
of  a  franchise  to  maintain  and  operate  a  sys- 
tem of  waterworks  wss  not  exclusive,  snd 
therefore  wss  nut  impaired  by  an  act  authoris- 
ing the  village  to  acquire  its  own  waterworks; 
but  tbe  court  held  thnl  a  subsequent  act  wblch 
dlaclosed  an  Intent  to  saalst  the  water  commis- 
sioners of  the  village  In  securing  customers 
from  tbe  company  by  Imposing  dlscrlmlnatlDg 
taies  wss  sn  Impairment  of  the  franchise. 

And  tbe  latter  point  la  reaffirmed  and  ap- 
plied in  Warsaw  Waterworks  Co.  v.  Warsaw, 
101  N.  Y.  ITO.  GG  N.  K.  486. 

Wealerly  Waterworka  v.  Westerly,  78  Fed. 
Rep.  Ifll.  held  that  a  town  authorised  by  atat- 
utp  to  conatriicl  waterworks,  or  to  contract 
wltb  others  to  supply  water,  having  adopted 
tbe  latter  course  and  made  a  grant  o(  tbe  ex- 
clusive right  to  use  the  streets  for  the  purpose 
at  laying  water  pipes  snd  supplying  the  Inhab- 
itants and  tbe  town  with  water.  Impaired  each 
contract  by  subsequently  attempting  to  exer- 
cise Its  sutborlty  under  the  statute  to  con- 
■truct  s  waterworks  plant  of  Its  own. 

White  V.  Ueadvllle.  1T7  Pa.  643,  34  L.  R.  A. 
567,  SB  Atl.  69S,  also  holds  that  a  city,  bavlDCi 
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tricity  to  the  said  city  and  Ita  citizena.  The 
ciruuit  court  of  Harriaon  county  diseolved 
the  injunction,  and  the  electric  light  com- 
pany appeaU  to  this  court. 

The  electric  light  company  claims  that  the 
grant  to  it  by  tne  council  of  Clarksburg  of 
the  priTiIege  of  furnishing  electricity  and  oc- 
cupying the  streets  of  tl^e  city  nith  ita  poles 
for  the  distribution  of  electricity  to  its  con- 
sumers constitutes  a  contract  giving  that 
company  the  sole  and  exclusive  right  to  fur- 
nish electricity  within  the  city,  and  that  the 
use  of  the  streets  by  any  other  company,  or 
even  persons,  for  furnishing  electricity,  ia  a 
violation  of  ita  rights,  and  that  the  grant  by 
the  aaid  city  to  the  Tradera  Company  or  the 
Traders  Annex  Company,  as  proposed,  would 
be  a  violation  and  impairment  of  such  c<mi- 
tract,  contrary  to  the  Constitution  of  the 
United    States.      Upon   this   position — that 

Kianted  a  water  compan;  the  rlgfat  to  supply 
It  and  [ti  Inhabitants  with  water  tbrouKli 
pipes  laid  in  the  street,  could  not  subsequently 
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but  tbli  decision  rests  upOD  the  KTOund  tbat 
the  city,  having  chosen  to  contract  for  a  sup- 
plr  o(  water,  exbaasled  Its  statuCary  power 
In  the  premises, 

Los  Angeles  v.  La*  Angeles  City  Water  Co. 
ITT  V.  S.  G58,  44  L.  ed.  B8fl,  20  Sup.  Ct.  Eep. 
780,  holds  that  It  Is  nol  within  the  power  o( 
the  dty  antborlties,  after  leasing  lis  water- 
works. Including  the  right  to  lay  pipes  In  the 
streets  and  to  sell  and  distribute  water  for 
domestic  purposes,  to  Impose  by  ordinance  Or 
otherwise  an  additional  burden  upon  the  exer- 
cise ot  such   rights  and  privileges. 

The  doctrine  as  applied  to  the  prlrllege  o( 
laying  and  maintaining  water  pipes  In  the 
streets  baa  also  been  Impliedly  recognised  by 
the  following  cases,  which  held  tbat  the  privi- 
lege was  not  exclusive,  and  therefore  was  hot 
Impaired:  Stein  t.  Bienville  Water  Supply  Co. 
141  tJ.  a.  8T,  3B  L.  ed.  fl22.  11  Sup.  Ct.  Rep. 
892,  AfflrDilng  34  Fed.  Kep.  146 :  Colby  Univer- 
sity V.  Canandalgua,  96  Fed.  tlep.  449 :  Kock- 
Isnd  Water  Co.  v.  Camden  &  B.  Water  Co.  BO 
Me.  S44,  1  L.  R.  A.  S88.  IB  Atl.  T85 :  Syracuae 
Water  Co.  v.  Syracuse.  138  N.  Y.  167,  6  L.  R. 
A.  MB,  22  N.  B,  381 ;  Iiehlgh  Water  Co.'s  Ap- 
peal, 102  Pa.  5JB :  North  BprlDga  Water  Co.  v. 
Tacoma.   31    Wash.   BIT,  4T   L.   B.   A.   S14,    S8 


the  proposed  grant  or  franchise  to  the  Trad- 
ers Company  and  Traders  Annex  Company 
would  be  a  violation  of  the  contract  subsist- 
ing between  the  electric  light  company  and 
the  city,  and  a  violation  of  the  Constitution 
of  the  United  States — the  said  electric  light 
company  stakes  its  case  in  this  court.  The 
Federal  Constitution  (article  1,  |  10)  pro- 
vides tbat  "no  state  shall  .  .  .  pass  any 
.  .  .  law  impairing  the  obligation  of  con- 
tracts." It  is  beyond  question  that  a  grant 
by  a  municipal  corporation,  under  authority 
of  the  statute  of  a  state,  to  a  private  corpo- 
ration to  supply  a  city  or  town  with  electric- 
ity  for  the  public  use,  or  any  similar  fran- 
chise, constitutes  a  contract,  when  accepted 
and  carried  out  by  the  corporation,  vhicfa  is 
under  the  protection  of  both  the  state  and 
national  Constitutions.  JVeu  OrIcan«  Gas- 
light Co.  T.  LouitUma  Light  d  H.  P.  d  Mfg. 

LoDlsiana  Light  h  U.  P.  Mfg.  Co.  113  U.  S.  630. 
29  L.  ed.  Bia,  6  Sup.  Ct.  Bep.  2B2. 

It  •rlll  be  observed  that  the  decisions  In  the 
last  two  cases  are  with  reference  to  thp  fran- 
chises granted  by  the  legislature,  snd  do  not 
refer  to  grants  by  municipalities. 

Providence  Gas  Co.  v.  Thurber,  2  R.  I.  15. 
65  Am.  Dec.  SEl,  in  support  o(  Its  decision  that 
gas  pipes  were  tsinble  as  real  estate,  said  that 
the  grant  by  the  charter  of  a  corporation  of  the' 
right  to  lay  gas  pipes  In  the  street  with  the 
consent  of  the  local  authorities  creates,  not 
a  mere  revocable  license,  but  an  easement  or 
corporeal  hereditament. 

The  doctrine  of  tbe  Irrevocable  ani)  unlm- 
pairable  character  of  a  franchise  to  lay  and 
ma'otaln  gas  pipes  in  tbe  streets  conferred  by 
tbe  charter  of  a  corporation  is  impliedly  reet^- 
nlzed  by  Hlssourl  ex  rel.  Laclede  Gaslight  Co. 
V.  Murphy,  170  U.  S.  78,  42  L.  ed,  BSB,  18  Sup. 
Ct.  Rep.  nOG.  Afflrmlng  ISO  Vo.  10,  31  L.  R.  A. 
798,  31  S.  W.  B»4,  upholding  tbe  validity  of 
tbe  act  attacked  as  Impairing  the  francblse 
upon  tbe  ground  that  It  was  a  legitimate  ex- 
erclae  of  the  police  power. 

Hamilton  Gaslight  Co.  v.  Hamilton.  146  V, 
S.  2B8,  36  L.  ed.  983,  13  Sup.  Ct.  Rep.  90. 
recognizes  the  doctrine  a>  applied  to  a  muni- 
cipal ordinance  granting  tbe  Biclaslve  prlvi- 
" 'ge  of  laying  gaa  pipes  in  the  i-  — -'-  --    — - 
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When  an  ordinance  granting  the  right  to 
lay  gas  pipes  In  the  streets  of  a  city  upon  cer- 
tain terms  and  conditions  has  been  accepted 
and  acted  upon.  It  becomes  a  binding  contract 
within  tbe  COD stituti anal  provision.  Indian- 
apolis V.  Consumers'  Gas  Trust  Co.  140  Ind. 
114,  2T  L.  R.  A.  514.  39  N.  E.  433. 

Chicago  Municipal  (las.  LIgbt  A  Fuel  Co.  v. 
Lake.  130  lit.  42.  22  N,  E.  616.  and  Toledo  v. 
Northwestern  Ohio  Nat.  Gas  Co.  5  Ohio  C.  C. 
0B7,  without  expressly  referring  to  the  consti- 
tutional provision,  hold  that  a  municipal  or- 
dinance granting  the  privilege  ot  laying  gas 
pipes  In  the  street,  when  accepted  and  acted 
upon,   conatltutes   an    Irrevocable  contract. 

The  grant  by  tbe  legleloture  of  the  eicluslve 
privilege  of  establishing  gas  works  and  supply- 
ing the  city  end  lis  iQliabltantg  with  gas  by 
means  of  pipes  Inld  In  the  streets  conBtltutes 
a  contract  within  the  meaning  of  tbe  Federal 
Constitution.  Louisville  Gas  Co.  v.  Cltliens' 
Gas  Co.  115  T).  S.  663,  29  L.  ed.  510,  6  Sup. 
Ct.  Rep.  265;  New  Orleans  Gaslight  Co.  V. 
SO  L.  R.  A. 


bolding  that  such  privilege  was  not  Impaired 
by  the  erection  by  tbe  muDlclpality  ol  Its  own 
gaa  works  under  a  atate  law  giving  It  power 

So,  also.  Psrkerahurg  Gas  Co.  T.  Parkers- 
burg.  30  W.  Va.  435.  4  8.  E.  650.  recognla*-» 
the  doctrine  as  applied  to  such  an  ordlnn'"^ 
by  upholding  the  act  complained  o(  Dpon  tbe 
ground  that  the  privilege,  so  far  as  It  pur- 
ported to  he  eiduslve,  was  Invalid. 

But  see  Norwich  Gaslight  Co.  *.  Nornli-b 
City  Gas  Co.  25  Conn.  19,  intra. 

Telegraph  and  telephone  lines. 

Vew  Orleans  v.  Great  Southern  Telepb.  9e 
Teleg  Co.  40  La.  Ann.  41,  3  Bo.  533:  Chesa- 
peake A  P.  Telepb.  Co.  v.  Baltimore,  89  Md. 
689.  43  Atl.  784,  44  Atl.  1033.  intra:  Michi- 
gan TeJeg.  Co.  v.  St.  Joseph  (Mich.)  4T  L.  R. 
A.  87.  30  N.  W.  388:  Northwestern  Telepb. 
Excb.  Co.  V.  Minneapolis  (Minn.)  83  N.  W. 
52T  :  and  State,  Hndson  Telephone  Co.,  Prose- 
cutor, V.  Jersey  City.  40  N.  J.  L.  303.  8  Atl. 
123, — bold  that  the  privilege  granted  by  a 
municipal  corporation,  to  erect  a  telegraph  or 
telephone  Una  In  tbe    street,    when    accented 
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Co.  IIS  U.  8.  660,  29  L.  ed.  610,  e  Sup.  Ct. 
Rep.  262;  LotntvtUe  Qai  Co.  t.  Citigent'  Oaa 
Co.  116  U.  8.  683,  29  L.  ed.  610,  6  Sup.  Ct. 
Rep.  266.  Therefore  we  do  not  question  that 
the  e}ectTic  light  company  poueuea  a  con- 
tTACt,  and  lawful  Test^  righti  under  Uj  but 
to  what  estentl  Has  it  Qie  right  to  an  ex- 
elusive  franchiw,  effectually  shutting  out 
others  from  transacting  a  very  important 
business,  so  needful  to  the  public  of  the  city 
of  ClarksburgT  Has  that  comp&ny  the  mo- 
nopoly it  claims.  1  shall  not  dixcusB  the 
(juestion  whether  an  act  of  the  le^slature 
granting  such  an  exclusive  franchise  would 
be  valid,  further  than  to  say  that  under  the 
freat  powera  of  a  state  legislature  such  an 
set  would  liltely  be  valid  under  the  cases  just 
dted  and  others;  but  I  can  safely  say  that 
under  multitudinous  authorities  the  courts 
lean   againat   construing   statutes   so   as   to 

and  acted  upon,  eonstltates  sn  Irrevocabta  and 
noliDiMilrsble  ccntrsct.  These  cases  apiiBTentl; 
rrly    upon    the   cDnitltutlonal    prOVlsloD- 

Com.  (9  reL  Bell  Teleph.  Co.  ».  Warwick, 
1S5  Pa.  S23.  40  ACl.  B3.  makea  a  similar  decl- 
■loc  with  respect  to  a  municipal  ordinance 
traDtlDE  a  telepbong  companj  the  right  to  la; 
Its  wlrea  under  Ihe  street,  and  erect  termlnaj 
pole*:  bal  It  la  not  bo  apparent  that  this  case 
rtllea  on  the  constitutional  provision. 

Hlcblsan  Telephone  Co.  v.  Charlotte.  QS 
Fed.  Bep.  11,  bald  that,  assamloc  that  sn  or- 
dinance of  a  municipal  curporBllon  grsnIInK 
the  rigbt  to  erect  a  telephooe  line  In  the 
ttreeta  conflicted  with  a  contract,  anch  contract 
waa  anbject  to  such  Incidental  modlOcatlon  as 
reaalt*  (rom  leslslstlon  required  In  the  public 

Cincinnati  Inclined  Plane  B.  Co.  v.  Clt7  A 
Sabnrban  Telex.  Co.  48  Ohio  Bt.  360,  12  L.  R. 
a.  534.  2T  N.  E.  SBD,  Impliedly  recognized  the 
tpplicabllltj  of  the  constltutltaal  provision  to 
the  privilege  of  a  telephone  association  to  con- 
itrnct  Iti  lines  In  tbe  streets,  aRjalred  under 
l(«iBlative  grant  and  manlclpal  couient ;  but 
beld  that  tbe  (rancblse  had  not  been  Impaired. 

See  also  St.  Loals  v.  Western  n.  Tel  eg. 
Co.  148  U.  S.  103,  ST  L.  ed.  386,  13  Sup.  Ct 
R«p.  48S :  Postal  Tel%.  Cable  Co.  v.  Baltimore, 
I5H  U.  8.  210,  39  L.  ed.  399.  IS  Sup.  Ct.  Rep. 
310 :  and  American  Rapid  Teleg.  Co.  v.  Qeis. 
1=5  N.    Y.  Ml,  18  U  B.  A.  454,  28  N.  E.  919, 


Eleetrle-llght  poles  and  wires:   sabws;. 

A  miintdpsi  ordinance  adc^ted  under  anthar- 
I17  of  ■  Matote  granting  to  third  persons  the 
priellCKe  of  erecting  and  operating  an  electrlc- 
lighllDK  plant  with  perm  leal  on  to  Die  tbe 
trreeta  (or  lajlDg  wires  and  erecting  poles  upon 
ortaln  conditions,  which  hss  been  complied 
wilh  and  the  plant  establldied.  Is  a  coctract 
iTltbIn  the  protection  of  the  coastltutlonal  pro- 
vision against  Impairing  the  obligation  of  con- 
tracts. Soothwesl  Missouri  Light  Co.  t.  Jopltn, 
101  Ked.  Bep.  28;  Levis  v.  Newton,  T6  Fed. 
Kep.    884. 

Uonongabela  T.  MonODgahela  Blectrlc  LIgbt 
Co.  3  Pl  DIat.  B.  BE;  Rutland  Electric  LIgbt 
Co.  V.  Marble  Clt;  Electric  Light  Co.  AG  Vt. 
M'.  20  L.  B.  A.  821.  26  Atl.  eSB :  and  Commer- 
cial F.lectrk  Light  A  F.  Co.  v.  Tacoma.  IT 
Wojh.  681,  80  Pac.  5B2, — without  eipressly  re- 
ferring to  the  constitutional  provision,  bold 
that  tbe  consent  of  a  city  to  the  erection  and 
molntenance  of  electrlr-Ugbt  poles  and  wires  In 
cb*  streets  cannot  be  abrogated  or  Impaired  at 
SOL.  E.  A. 


grant,  or  to  authorise  municipal  corpora- 
tions to  grant,  such  exclusive  franchtsea. 
Such  franchisea  constitute  monopolies,  which 
the  law  has  through  ages  condemned,  because 
they  tie  down  and  restrain  and  cripple  the 
public  right  and  interest,  and  sacrifice  great 
public  interests  to  the  benefit  and  aggran- 
disement of  the  few.  Still,  where  such  rights 
are  valid  and  lawful,  the  courts  must  and  do 
protect  them.  I  atato  the  proposition,  as  sus- 
tained by  authorities  in  all  quarters,  that  to 
aathoriEe  such  exclusive  franchise  the  stat- 
ute must  admit  of  no  other  reasonable  con- 
struction. The  ordinance  of  Clarksburg 
granting  to  the  electric  light  company  its 
franchise  does,  in  terms,  make  it  exctusive; 
but  had  the  council  power  to  insert  in  the 
franchise  the  clause  or  section  granting  such 
exclusive  right?  That  is  our  question  in 
this  case;  that  is  the  pivot  of  this  case.  Turn 

the  mere  arbitrary  will  of  tbe  city.  See  also 
Capital  City  LIgbt  t  Fuel  Co.  v.  Tallabassea 
(B'IB.)   28  Bo.  310.  Infro. 

People  u  rel.  New  Xork  Electric  Lines  Co.  v. 
Squire,  107  N.  T.  593.  14  N.  B.  820,  Affirmed 
In  14S  U.  S.  176,  30  L.  ed.  OM.  12  Bop.  Ct.  Rep. 
B80,  recognised  tbe  Irrevocable  or  unlmpslr- 
able  character  of  a  francblse  secured  by  a  cor- 
poration under  Its  cbarter,  authorising  It  to 
maintain  electric  eondoctors  under  the  pave- 
menta  of  the  streets  of  a  city,  and  the  ordin- 
ances of  the  city  permitting  It  to  construct 
conduits  and  lay  wires,  by  holding  tbat  It  was 
not  Impaired  by  a  subsequent  act  regulating  Us 

The  opinion  In  People  e>  rel.  New  York  Else- 
trie  Lines  Co.  v.  Squire.  146  U.  S,  176.  3S  L. 
ed.  we,  12  Sup.  Ct.  Bep.  880.  In  affirming  the 
decision  In  the  court  of  appeals  said :  "CoQ- 
cedtng,  tben.  for  present  purposes,  without  de- 
ciding that  such  was  tbe  case,"  that  an  elec- 
tric light  company  had  a  contract  with  a  city 
tor  the  laying  of  Its  wires  and  tbe  construction 
ot  en  underground  electrical  system  by  virtue 
of  certain  statutes  and  ordinances,  tbe  rights 
thereby  acquired  were  subject  to  regulation  so 
long  BB  the  company's  essential  rights  were  not 

A  privilege  granted  by  a  municipal  corpora- 
tion to  lay  a  subway  In  the  street,  when  acted 
upon,  and  lived  up  to.  by  tbe  party  receiving 
It,  Is  In  effect  a  contract :  and  the  privileges 
secured  by  inch  a  franchise  are  property  rights 
which  stand  npon  tbe  same  general  basis  as 
other  property  rights,  and  may  not  tbereafter 
be  withdrawn.  Impaired,  or  violated  by  the 
municipality  granting  them.  Western  TJ. 
Teleg.  Co.  v.  Byracnse,  24  Misc.  338,  BB  N.  Y. 
Sup  p.  690. 

A  municipal  ordinance  granting  to  a  sub-, 
way  company  tbe  right  to  place  Its  wires  under 
the  surface  of  the  street,  when  accepted  and 
acted  upon  by  the  company,  becomes  a  valid 
snd  unimpeachable  contract,  wlilch  cannot  be 
InvaildnCed  or  orarthrown,  except  npon  for- 
feiture ludlcially  declared  by  same  competent 
tribunal  proceeding  according  to  the  course  Df 
the  common  taw.  Separate  opinion  of  Sher- 
wood. J„  in  State  em  rel.  NatloDal  Subway  Co. 
V.  SL  Louis,  148  Mo.  661,  42  L.  R.  A.  113.  48 
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to  the  statute  law  on  the  subject  The  town 
of  Clarksburg  waa  incorporated  bj  an  act  of 
Virginia  of  March  Ifi,  1849,  which  gave  its 
trustees  power  to  "imprave  etreete,  walks, 
and  alleys."  An  act  of  February  27,  1B67, 
gave  the  tiiwn  "control  of  all  county  roads, 
turnpikes,  and  bridges  within  the  limits 
thereof."  The  Virginia  Code  of  1860,  apply- 
ing to  towns  Kenerally,  gave  the  council 
"power  to  lay  off  street*,  walks,  or  alleys,  al- 
ter, improve,  and  light  the  samB,  and  have 
them  kept  in  good  order."  The  Code  of  West 
Virginia  of  1868,  p.  329  (ed.  1891,  p.  426), the 
law  in  force  when  the  franchise  claimed  by 
the  plaintiff  was  grsjited,  and  which  applied 
to  towns  generally,  provides  that  "the  coun- 
cil of  such  city,  town,  or  village  shall  have 
power  therein  to  lay  off,  vacate,  close,  open, 
alter,  curb,  pave,  and  keep  in  good  repair, 
roads,   streets,   alleyB,     .     .     .     and   to   im- 

□poti  tbe  pubtic  tevee,  when  acted  upon,  creates 
vested  rle&lB  subject  onlj  to  the  paramoant 
right  ol  Cbe  general  public  In  Ibe  property  tor 
the  use  to  which  It  was  dedicated.  St.  PbdI 
▼.  Chtcago,  M.  &  St.  P.  R.  Co.  S3  Minn.  330,  34 
L.  R.  A.  184,  33  N.  W.  26T,  S4  N.  W.  MS,  6S 
N.  W.  458. 

Or^sten  v,  Cblcago,  40  III.  App.  eOT,  14S 
111.  4S1,  84  N.  E,  426,  held  tbat  a  permit, 
granted  by  a  board  or  public  wxirha  and  ap- 
proved by  tbe  city  council,  '  ...  -  -  ■. 


I   slle; 
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will  of  the  elC;  after  tbe  vault  bad  been  con- 
structed. Thli  eranC,  however,  waa  referred 
to  tbe  private  capacit;  of  tbe  cltr.  and  tbe  city 
wss  held  bound  upon  tbe  genetaJ  principle  ap- 
plicable  Co   the  contracts  of   private   eoriwra- 


NecesBlt;  that  privilege  be  accepted  and  acted 


Tbe  guallflcatloD  embodied  In  the  general 
propoiltlona  above  Rated,  to  tbe  effect  that 
such  a  privilege,  when  granted  br  a  muDlclpal- 
Itj.  must  be  accepted  and  acted  upon  In  order 
to  give  It  the  character  ol  a  contract,  Is  not 
forznallr  expressed  in  all  of  the  casea  cited  In 
support  of  sucb  propositions ;  but  In  each  at 
them  It  appears  that  the  grant  had  been  at 
least  actually  accepted,  it  not  acted  upon.  Many 
of  them,  howefer,  eipresal;  state  that  the 
grant  must  have  been  accepted  and  acted  upon ; 
and  Chicago  City  R.  Co.  v.  People  es  rel.  Story, 
73  III.  541 ;  and  Belleville  v.  Cltlaens'  Hocae  K. 
■  -     -      ,.  881.  38  N.  K.  084, 


— eipressir  hold  tbat  an  ordinance  granting 
consent  of  the  citj  to  tbe  use  of  Its  streets  ror 
■treet    railway     tracks     Is     a    mere    revocable 
license,  and  not  a  Iranchlse,  before  acceptance. 

An  ordinance  purporting  to  grant  the  exclu- 
sive use  of  tbe  streets  for  electrlc-llgbt  poles 
and  wires,  even  If  valid,  docs  not  become  a  con- 
tract, tbe  otillgatlon  of  which  Is  protected  from 
Impalrtnent  by  the  contract  clause  of  tbe  state 
and  Federal  CtHislltutlons,  so  long  as  the  gran- 
tee fslls  to  begin  preparations  for,  or  make  ex- 
penditures towards,  erecting  a  plant  for  fumlih- 
Ing  electric  lights.  CapltaJ  City  Light  &  Fuel 
Co.  V.  Tallabnssee  (Fla.)   S8  So.  818. 

So,  also,  Galvestoo  City  R.  Co.  v.  Oslveston 
City  Street  R.  Co-  83  Tei.  B2e,  after  holding 
that  tbe  right  of  a  street  railway  company  to 
occupy  any  particular  street  la  wholly  dep*nd- 
ent  upon  the  conaent  of  tbe  local  authorities 
wbo  have  control  of  tbe  same,  bolds  that  the 
consent  of  the  city  council  la  nothing  more  than 
a  license  extended  to  the  company,  so  as  to 
60  L.  R.  A. 


prove  and  light  the  same."  No  statute  spe- 
cial to  Clarksburg  has  been  cited  giving  it 
power  to  confer  such  exclusive  privilege.  If 
the  power  to  improve  and  light  its  street* 
does  not  authoriEe  such  exclusive  franchise, 
it  does  not  possess  Uie  power.  If  the  gener- 
al law  governing  cities  and  towns  above 
quoted  does  not  give  Clarksburg's  council 
power  to  grant  such  exclusive  franchise,  it 
doea  not  poasesg  the  power.  That  the  coun- 
cil, under  the  charter  provisions  and  general 
statutes  above  quoted,  does  not  possess  the 
power  to  grant  such  exclusive  franchise  ia 
settled  by  Parkersburg  Gai  Co.  v.  Parkera- 
burg,  30  W.  Va.  435,  4  S.  E.  650.  That  case 
has  been  approved  by  the  opinions  since  de- 
livered in  Richards  v.  OUirk»burg,  30  W.  Va. 
4B6,  4  8.  E.  774,  and  Ariens  v.  Wheeling  ■£ 
H.  R.  Co.  33  W.  Va.  8,  6  L.  K.  A.  371,  10  S. 
E.   14,  and  is  thus  the  settled  law  of  this 

secure  facilities  for  ths  accommodatloD  and 
convenience  of  tbe  cttlsena.  and  that,  at  least 
until  the  company  has  availed  Itself  of  the 
license,  the  city  council  may  at  any  time  with- 
draw Its  consent  and  confer  the  privilege  on 
another.  It  appears  In  this  case  that  the 
company,  after  securing  the  conaent  of  tbe  clly 
autboritlea.  built  Its  road,  but  afternsrds 
abandoned  tbe  street  and  removed  the  roadlied. 
and  It  was  beld  that  tbe  city  might  grant  a 
fraQchlee  to  another  company  without  procur- 
ing a  Judicial  decree  of  forfeltore  against  tlie 
first  company. 

Chicago  Municipal  Qasllght  A  Fuel  Co.  v. 
Lake.  130  111.  42,  22  N.  B.  816.  ■apm,  holds 
that  Bcc^tance  alone  Is  au Sclent  to  convert 
the  license  Into  a  contract  If  tbe  grant  la  for 
an    adequate  consideration. 

nie  doctrine  qaestloned. 

The  doctrine  that  a  municipal  grant  of  a 
privilege  to  use  the  street  for  a  particular  pur- 
pose, wbea  accepted  and  acted  upon,  coosii- 
tutes  a  contract,  was  apparently  repudiated 
by  tbe  Maryland  court  of  appeals,  by  Lake  Ko- 
land  Eter.  R.  Co.  v.  Bsltlmore.  TT  Md.  3r>2.  20 
L.  R.  A.  128,  28  Atl.  GIO.  In  tbe  first  opinion 
In  that  case  the  court  seems  clearly  to  take  ttii? 
position  that  the  mayor  aod  city  council  of 
Baitlmora  could  oat,  ellber  by  virtue  of  IhPir 
general  control  over  tbe  streets,  or  by  viriiio 
of  a  statute  autborlzlDg  them  to  regulate  the 
use  of  the  same  tiy  railways,  make  an  irr.-vm-- 
ahle  grant  of  tbe  right  Co  Isy  street-car  tracks 
In  the  street.  Tbe  arguoienc  in  support  of  iht^^ 
position  la  that  the  grant  of  the  prlrllece  Is 
referable  to  the  powers  Intrusted  to  tbe  niuut- 
clpsllty  for  public  porpoaes.  and  tbat  a  muni- 
cipal corporation  cannot  by  contract  abridge  lis 
leirialatlve  powers.  In  a  second  opinion,  de- 
livered by  Alvey.  Ch.  J.,  on  overruling  a  mor>'>n 
for  reargument,  the  poaltion  taken  in  tbe  tlrHl 
opinion  seems  to  be  reafllrmed.  It  being  hi-td 
that  St-  Louis  V.  Western  O.  Teteg.  Co.  148  U. 
B.  02,  3T  L.  ed-  380.  13  Sup.  ft.  Itep.  4S.-..  I4M 
D.  B  465,  3T  L.  ed.  810,  13  Snp.  Ct.  Bep.  mio, 
lii^a,  decided  after  tbe  first  opluloo  was  fili'il. 
was  not  opposed  to  the  decision  anuouno'il 
therein.  The  actual  question  before  tbe  ciuin 
wss  as  to  tbe  validity  of  a  aiibsequenl  nr'l.ii- 
ance  which  In  terms  purported  to  ri>pru]  so 
much  of  a  previous  ordinance  as  grnnir'd  tlie 
right  to  lay  douWe  tracks  In  a  certain  strr-cl. 
but  In  effect  merely  llmiied  tbe  right  lo  a 
single  trark.  Most.  If  Dot  all.  of  ihe  evil  etCi-i-tB 
which  the  opInloDB  bold  would  remit  from  tlie 
existence  of  power  In  munklpalltlea  to  make  ir- 
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>Ute.  Tbat  case  holds  that  neither  the  char- 
ter of  Farkeraburg,  which  was  general,  like 
liiat  of  Clarksburg,  in  this  respect,  nor  the 
general  statutes  in  relation  to  municipal  cor- 
poratioDB  in  force  in  1S04,  which  were  the 
ume  aa  those  quoted  above,  "conferred  upon 
'  city  power  to  del^nte  '  '     "       ' 

laying  „  ... 
furnishing  the  city  and  its  inhabitants  with 
gas  for  thirty  years.  The  grant  by  a  city  to 
a  gas  company  of  the  exclusive  privilege  of 


Roadi  A.  Streets,  S66;  Boone,  Corp-  p-  36; 
Grand  Sapid*  £tec(rie  Light  cE  F.  Co.  v. 
arami  Uaiiida  Eiiton  B.  L.  A  Fuel  Qa»  Co. 
33  Fed.  Rep.  66».  This  incapacity  of  Clarks- 
burg to  make  such  an  exclusive  grant  results 
from  the  law  generally  prevalent  that  "a 
municipal  corporation  poBSCBses  and  can  ex- 
ercise the  following  powers,  and  no  others: 
First,  those  granted  in  express  words  by  its 
charter,  or  the  general  statutes  under  which 

it  is  incorporated;  second,  those  n "'~ 

or  fairly  implied  in,  or  incident  tO; 


ilectric  light  company  for  lighting  the  city 
vitb  electric  lights."  This  denial  of  power 
in  a  municipal  corporation  merely  under 
general  statutes  giving  it  control  of  streets 
ind  authority  to  light  them  is  based  on  msJiy 
decUiona.     2  DiU.  Mun.  Corp.  «  6B2 ;  HUliott, 


poration, — not  simply  convenient,  but  indis- 
pensable." Charleelon  v.  Reed,  27  W.  Va. 
681,  65  Am.  Rep.  338;  Chrwfia  v.  Ualden, 
23  W.  Va.  667.  Surely,  we  cannot  sajr,  con- 
trary to  the  drift  of  aU  the  law  of  the  eouu' 
try,  that  the  mere  power  to  control  streets 


retocable  KranCB,  could  be  obviated  bj  the  ei- 
trclK  of  tbe  poner  to  resulate  the  use  ol  Uie 

It  reels,  which,  even  oiion  the  sjuutaptlon  of  ui 
Irrevocable  srsnt,  would  still  remain  In  tbe 
nanlclpallty.  The  same  eootroversy  came  be- 
rare  the  United  States  aupreme  Court  la  tbe 
aae  ot  Baltimore  V.  Baltimore  Trust  A  Oaar- 
utee  Co.  18S  U.  8.  STS,  43  L.  ed.  1160.  IT  Bup. 
Ct.  Rep.  t(U6,  and  tbat  court  eipresil;  retrained 
from  deciding  tbe  question  nlieCber  tbe  muni- 
cipality bad  power  to  nuke  an  Irrsvocable 
(nnt.  and  held  that,  even  It  the  ordinance  tie 
dfeiapd  tn  couatlLute  an  Irrevocable  contract, 
thf  second  ordinance  could  be  upheld,  under  tbe 
drcumEtances  ol  the  case,  as  a  legitimate  exer- 
cise Dl  tbe  power  to  regulate  tbe  use  of  the 
Hrrela.  When  the  latter  case  was  before  the 
United  Slates  circuit  court  (Baltimore  TmsC  k 
U'jarsntec  Co.  v.  Baltimore.  M  Fed.  Rep.  1S3) 
Ihit  court  expreasljr  repudiated  the  doctrine  of 
ibe  Maryland  court  of  appeals,  and  express!; 
held  chat  a  leiclalBtlve  grant  made  eltbec  dlrect- 
iT  bj  iho  legislature,  or  Indirectly  through  a 
municipal  corporation  dnly  autborlied  so  to 
SCI.  coaecltutes  a  contract  between  the  parties 
thereto,  tbe  terms  of  which  canaot  be  altered 
vlthout  their  mutual  consent,  except  so  far  as 
Ibe  right  to  alter,  amend,  or  repeal  Is  eipresslr 
nerved  In  tbe  grant  Itself,  or  eilHCed  In  con- 
nlcntlonal  or  legislative  proTlsIooa  at  the  time 
of  It*  passage.  The  decision  reached  b;  this 
rourt.  thai  [he  later  ordinance  was  Invalid,  was 
reversed  bj  tbe  supreme  eonrt,  but,  as  alreadT 
fhowti.  tbat  court  did  not  consider  the  general 
<[U°illnn  as  Co  tbe  power  of  tbe  mualdpallty  to 
mike  an   Irrevocable  grant. 

Id  a  later  case,  Chesapetike  A  P.  Teleph.  Co. 
V  Raltlmore.  89  Ud.  689,  43  Atl.  T84,  44  Atl. 
1033.  iMpra,  tbe  Harrland  court  of  appeals  de- 
cided tbat  a  municipal  ordinance  ratlHed  b; 
Ifislatlve  act  granting  to  a  telephone  company 
llie  rlxht  to  construct  conduits  in  tbe  slreel 
at  a  eltr  upon  certain  conditions,  which  have 
IMD  performed.  canni>t  be  rescinded  bj  tbe 
tnunlclpalltr  In  (he  absence  of  any  danger  to 
ibc  public  health,  safety,  or  eoQvenlenee  war- 
nnting  its  rescission  In  tbe  exercise  of  tbe 
IKiHce  power.  Tbe  court  In  this  case  says  tbat 
It  has  been  unable  to  discover  any  expression, 
er  opinion,  or  Intimation  In  eUber  of  tbe  opln- 
lons  In  Lake  Bolsnd  Glev.  R.  Co.  v.  Baltimore. 
TT  Md.  3S2.  20  L.  B.  A.  126.  2S  Atl.  GIO,  mpra, 
thic  tbe  grant  was  regarded  merely  as  a  lla 
ind  not  a  contract  within  the  protectloi 
tbe  constitutional  provision  against  Impairing 
the  obllEBClon  of  contracts,  and  In  effect  holds 
tbat  Che  decision  in  tbat  case  wss  based  on  the 
■me  principle  that  controlled  the  United  States 
MLB.  A. 


Supreme  Court  Id  Baltimore  v.  Baltimore  Trust 
*  Uuaraotee  Ca  166  C.  S.  STB,  43  L.  ed.  1160, 
IT  Bup,  Ct.  Rep.  696.  siipra.  This  Interpreta- 
tion of  tbe  decision  In  tbe  earlier  esse  seems 
doubtful  In  view  of  tbe  language  of  the  opln* 
ions  In  that  case,  but  the  later  case  may  un- 
doobtedly  be  regarded  as  oierrullng  tbe  earlier 
one  so  far  as  It  holds  tbat  a  municipality  can- 
not grant  an  irrevocable  privilege. 
Express  power  to  grant  Irrevocable  consent 


D  tbe  UI 


■.ot  si 


s  for  street  railways  Is 


city  by  statutes  providing  tbat  companies 
may  construct  such  railways  "*ltb  tbe  consent 
of  the  corporate  antborltles,"  especially  when 
other  statutes  provide  tor  the  giving  of  morl- 
gsges  on  such  railways  wblcD  shall  be  deemed 
morCgaeee  upon  realty.  Detroit  CI  t  liens' 
Street  B.  Co.  v.  Detroit,  22  U.  B.  App.  670.  64 
Fed.  Rep.  62S,  13  C.  C.  A.  3GS,  26  L.  R.  A.  66T. 
St.  Louis  V.  Western  n.  Teleg.  Co.  148  V.  8. 
108,  3T  L.  ed,  889,  13  Sup.  Ct.  Rep.  485,  up. 
beld  the  validity  of  a  municipal  ordinance  as 
Imposing  a  charge  upon  telegraph  and  tele- 
phone poles  maintained  In  the  streets.  It  was 
urged  that  the  city  bad  contracted  with  the  de- 
fendant company  to  permit  tbe  erection  of 
poles  In  conslderstlou  of  the  right  of  tbe  city 
to  occupy  for  Its  own  purposes  one  of  tbe  top 
crosB-arms.  and  tbat  the  ordinance  In  question 
violated  such  contract.  The  court  cites  the  do- 
cislon  In  New  Orleans  v.  Great  Southern 
Teleph.  A  Teleg.  Co.  40  La.  Ann.  41,  3  So.  033. 
lupi-a,  to  Che  effect  that  such  a  grant,  when  ac- 
cepted and  acted  upon,  becomes  an  Irrevocable 


!  city   I 
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Interpolsle  new  or  more  oneroi 
dltlons  therein ;  but  said  that  tbat  case  was  not 
applicable  because  It  did  not  appear  tbat  the 
poles  In  question  were  erected  under  or  by 
virtue  of  an  ordinance,  and  that,  so  tar  as  the 
facts  appear,  tbe  company  bad  a  mere  liceoae 
to  maintain  Its  poles  In  the  streeta 

I'oBtal  Teleg.  Cable  Co.  v.  Baltimore,  166  U. 
S.  210,  39  L.  ed.  390,  IB  Bup.  Ct  Sep.  366,  In- 
volved tbe  same  question,  and  was  decided  upon 
tbe  authority  ot  Bt.  Louis  v.  Western  U.  Teleg. 
Co.  14S  U.  B.  92,  ST  L.  ed.  380,  18  Bup.  Ct.  Rep. 
48G. 

Wabasb  SL  Co.  v.  Deflance,  16T  XJ.  S.  8S.  42 
L.  ed.  ST,  IT  Sup.  Ct.  Rep.  T48,  beld  tbat  an 
ordinance  authorising  tbe  erection  of  bridges 
over  a  railroad  created  a  license  rather  than  a 
contract ;  but  this  decision  was  based  upon  tbe 
language  of  the  particular  ordinance,  rather 
than  upon  general  principles. 

Tbe  court  In  Norwich  Gaallght  Co.  v.  Nor- 
wich City  Gas  Co.  23  Conn.  19,  said  that  the, 
only  effect  of  a  resolution  of  the  ci     ~    ~ 
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aod  light  the  budg  carries  with  it  by  impli- 
cation the  GDormouB  power  t«  tie  the  hands 
of  AD  important  municipality  for  many 
years,  or  that  such  s,  power  is  indiapenaable 
or  necessary  to  enable  the  municipality  to 
carry  out  its  l^itimate  functions.  There- 
fore, the  council  of  Clarksburg  had  no  au- 
thority to  grant  this  exclusive  franchise; 
and  that  feature  of  its  ordinance  is  ultra 
vires,  and  therefore  void,  confers  no  right, 
mokes  no  contract,  and  the  case  falls  under 
the  principle,  self-evident,  stated  in  flmo  Or- 
leans V.  New  Orleans  Watenoorks,  UZ  U.  S. 
79,  35  L.  ed.  94:1,  12  Sup.  Ct.  Rep.  142,  that, 
"before  this  court  can  be  asked  to  determine 
whether  a  statute  has  impaired  the  obliga- 
tion of  a  contract,  it  must  be  made  to  appear 
that  there  was  a  legal  contract  subject  to 
impairment."  The  electric  light  company 
has  no  contract  good  in  law  to  be  impaired, 
so  as  to  call  on  either  state  or  Federal  Con- 
«titution  for  protection. 

Counsel  for  the  electric  light  company  cite 
for  its  support  the  cases  of  Neu>  OrUant  Gas- 
light Co.  V.  LovisiaTia  Light  <£  H.  P.  d  Mfg. 
Co.  115  U.  B.  650,  29  L.  ed.  616,  6  Sup.  CL 
Rep.  262,  and  Louisville  Oaa  Co,  v.  Citizens' 
Gas  Co.  115  U.  S.  683,  29  L.  ed.  510,  6  Sup, 
Gt.  Rep.  265,  but  they  do  not  apply,  because 
in  those  caaes  the  legislature,  under  its  plen- 
ary power,  had  granted  the  exclusive  fran- 
chise. As  I  said  above,  under  the  authority 
of  those  two  cases,  and  I  should  add  the 
Slaughter- Ho^tse  Caaes,  16  Wall.  36,  21  L. 
■ed.  394;  flevi  Orleans  Waterworks  Co.  v.  Riv- 
era, 115  U.  S.  074,  29  L.  ed.  526,  6  Sup.  Ct. 
B«p.  273,  and  81.  Tianmany  Watenoorks 
'  T.  ffew  OrleoBS  Wateraiorks,  120  U.  8.  64,  30 
L.  ed.  663,  7  Sup.  Ct.  Rep.  405, 1  do  not  ques- 
tion the  power,  though  I  should  question  the 


policy,  in  a  legislature  to  grant  such  an  ex- 
clusive privilege;  but  those  cases  cannot 
help  the  plaintiff,  because  they  involve  legis- 
lative grants,  whereas  the  plaintiff  in  this 
case  can  appeal  to  no  such  l^ielative  grant, 
but  only  to  a  council  grant,  warranted  by  no 
legislative  authority  conferred  upon  that 
council,  and  not  justified  by  the  special  legis- 
lation relative  to  Clarksburg,  or  the  general 
law.  I  should  confirm  the  position  just  stat- 
ed by  a  reference  to  the  case  of  Walla  H^alla 
V.  Walla  Walla  Wat«r  Co.  172  U.  8.  1,  43  L. 
ed.  341,  19  Sup.  Ct.  Rep.  77,  where  the  court 
asserts  that,  to  make  a  grant  of  a  franchise 
to  furnish  water  to  a  city  made  by  its  coun- 
cil such  a  contract  as  is  protected  by  the 
United  States  Constitution,  the  council  must 
have  authority  to  make  such  grant  So  the 
decision  of  this  court  in  Park^riburg  Qas  Co. 
V.  Parkersburg  is  well  fortiScd  by  decisions 
elsewhere.  But  suppose  it  were  not  so  forti- 
fied. It  would  be  the  law  governing  this 
court,  and  would  show  that  the  electric  light 
company  cannot  appeal  to  the  national  Con- 
stitution to  protect  its  exclusive  grant. 
Whether  that  company  hog  or  has  not  a  valid 
contract  depends  on  state  law  exclusively. 
It  depends  on  the  question  whether  that 
clause  in  the  ordinance  of  the  council  of 
Clarksburg  is  warranted  by  the  statute  of 
the  state  relating  to  Clarksburg  as  a  munici- 
pal corporation.  Clarksburg  is  a  municipal 
corporation  in  the  state  of  West  Virginia. 
and  its  rights  are  governed  by  and  originate 
from  state  law.  So  with  the  other  compa- 
nies. Whether  that  exclusive  grant  makes  a 
valid  contract  is  to  be  tested  by  decisions  of 
the  state  supreme  court.  The  right  depends 
on  the  construction  of  state  statutes  aa  to 
the  power  of  the  council  in  the  matter.     As 


ell  of  a  c»r  gractlns  an  eiclDsi«e  rl^hl:  to  la; 
gas  pipes  In  tbe  street  vss  to  give  the  grantee 
a  license,  snd  tbst  tbe  eltf  eouJil  not  make  a 
grant  wblch  woald  create  any  properC;  rights 
In  the  street.  This  was  said,  however,  Id  argu- 
ing against  the  power  of  the  elt;  to  moke  tbe 
privilege  exclusive,  and  tbe  decision  was  mere- 
Ij  that  the  cltj  was  not  prevented  from  grant- 
ing a  similar  prlvUeice  to  another  eompan;. 

AmerlcHD  Rapid  Teleg.  Co.  v.  Mesa.  ISG  N. 
T.  841.  13  L.  K.  A.  454,  2Q  N.  E.  919,  held  that 
a  general  act  aulhorlzlng  tel^raph  companies 
to  construct  lines  along  an;  of  tbe  pablle 
Riada  and  hlghwsjs  of  tbe  state  merelr  consti- 
tuted a  license  which  the  leglslsture  could  re- 
voke, even  after  It  had  been  accepted  and  acted 
upon  by  inch  company.  Thla  decision,  how- 
ever, rests  upon  tbe  language  at  the  act,  rather 
than  upon   general   prlticlplCB, 

llrnah  F,]ectr1c  I.lght  Co.  v.  Jones  Bras.  EUec- 
trlc  Co.  5  Ohio  C.  C.  340.  held  that  an  elec- 
tric light  company  was  occupying  the  streets 
ol  a  city,  not  under  a  valid  or  Irrevotable  grant, 
bat  by  the  mere  license  and  permission  of  the 
municipal  authorities.  In  IblB  case,  bowevet. 
the  provisions  of  the  statute  with  reference  to 
tbe  granting  of  tbe  use  of  a  street  or  blghwaj 
(or  such  purposes  were  not  compiled  with. 

The  court  In  rhiludulpbia  &  G.  Ferry  Pass. 
R.  Co.'s  Appeal.  102  Va.  123.  ssid  tbat  there  was 
reason  and  authorltj  lor  balding  tbat  a  supple- 
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merely  confers  upon  It  a  new  right  or  enlarges 
an  old  oaa,  Is  a  mere  license  or  promise  by  the 
HI1..R.A. 


n'hen  privilege  Invalid  In  whole  or  In  part. 

Tbe  position  taken  by  tbe  opinion  In  the 
prindpal  case,  tbat,  ao  tar  as  such  a  privilege 
exceeds  the  authority  of  tbe  muntdpallty.  It  Is 
not  wltblo  the  protection  of  the  coostltutlonal 
provision.  Is  obviously  sound,  since  to  that  ex- 
tent there  Is  no  obligation  which  can  be  the 
subject  of  Impairment. 

The  same  position  was  taken  by  Birmingham 
JE  F.  lllaes  Btreet  R.  Co.  T.  Birmingham  Street 
R.  Co.  79  Ala.  460.  SS  Am.  Rep.  61S.  with  refer- 
ence to  an  exclusive  grant  by  a  manlelpallt; 
of  the  privilege  of  laying  atreet-car  tracks  In 
the  streets. 

And  the  varlons  eases  above  dted  as  uphold- 
ing tbe  act  alleged  to  Impair  tbe  privilege. 
upon  the  ground  that  tbe  privilege  Is  Invalid 
In  (he  respect  In  whicb  It  Is  Infringed,  proceed 
upon  the  aame  theory. 


As  Blresdy  suggested,  tbe  question  as  to 
wbetber  the  municipality  acts  In  Its  public  or 
private  capacity  In  undertaking  to  revoke  or 
Impair  a  privilege  previously  granted  by  It  la 
Important  as  affecting  the  Jurisdiction  ot  the 
i'ederal  courts  upon  the  ground  that  a  Federal 
question  Is  Involved. 

Tbe  lorlsdictlon  of  the  Federal  courts  mm 
atucked  In  Walla  Walla  v.  Walls  Walla  Water 
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long  ago  M  Offden  t.  Samidera,  12  Wheat. 
259,  G  L.  ed.  606,  the  auprenie  court  said: 
~It  it,  then,  the  municipu  law  of  the  state, 
■hetlier  that  be  written  or  imwrittoi,  which 
ii  trnphaticallj  the  taw  of  the  contract  made 
irithiD  the  Btat«,  and  miut  govern  it  through 
out,  vrberever  its  performance  ia  sought  tc 
be  enforced."  The  decision  of  Che  state 
touTt  of  last  resort  upon  rights  dependent 
ilone  upon  its  laws,  it*  statutes,  is  conclu- 
<ive  upon  the  Federal  judiciarj.  In  Louta- 
riKe,  y.  0.  &  T.  R.  Co.  ■7.  MUiUsippi.  133  U. 
S.  5B7,  33  L.  ed.  784,  10  Sup.  Ct.  Hep.  34B,  it 
ma  held  that  "the  conatruction  of  a  state 
•titute  by  the  highest  court  of  the  stute  ia 
accepted  as  conclusive  in  this  court"  In 
Itdnit  V.  Ostome,  135  U.  S.  492,  34  L.  ed. 
ifiO,  10  Sup.  Ct.  Rep.  1012,  the  supreme 
flwrt,  finding  that  the  aupreme  court  of 
Mirhigan  had  held  that  under  a  statute  of 
that  state  there  was  no  right  of  action  to  a 
p^r^on  injured  bj  reason  of  a  defect  in  a  side- 
walk, caused  by  the  neglect  of  the  city,  al- 
though the  Supreme  (5ourt  of  the  United 
Slatea  differed  with  the  Michigan  court,  and 
also  said  that  the  current  of  authorities  dif- 
f«r*d  from  that  court,  yet  followed  the  state 
dMision.  Justice  Brewer  said:  "But,  even 
il  it  were  a  fact  that  the  univeraal  voice  of 
the  other  authorities  was  against  the  doc- 
trine announced  by  the  aupreme  court  of 
Michigan,  the  fact  remains  that  the  decision 
of  that  court,  undiaturbe'd  by  legislative  ac- 
tion, ia  the  law  of  that  atate.  Whatever  our 
lifws  may  be  as  to  the  reasoning  or  condu- 
fion  of  that  court  ia  immaterial.  It  does  not 
change  the  fact  that  its  decision  is  the  law  of 
the  atate  of  Michigan,  binding  upon  all  ita 


courts,  all  its  citizena,  and  all  Others  who 
may  eome  within  the  limits  of  the  state. 
The  question  presented  by  it  is  not  one  of 
seuerat  commercial  law;  it  is  purely  local  in 
its  siguiAcance  and  extent.  It  involves  sim- 
ply a  conaideration  of  the  powers  and  liabili- 
ties granted  and  imposed  by  l^ialative  ac- 
tion upon  citiea  within  the  state.  While 
thia  court  has  been  atrenuoiu  to  uphold  tbe 
aupremacy  of  Federal  law,  and  the  interpre- 
tation placed  upon  it  by  the  Federal  cotirta, 
it  haa  been  equally  strenuoua  to  uphold  the 
decision  a  by  atate  courts  of  questions  of 
purely  local  law.  There  should  be,  in  all 
matters  of  a  local  nature,  but  one  law  with- 
in the  state;  and  that  taw  ia  not  what  this 
court  might  determine,  but  what  the  supreme 
court  of  the  state  has  determined."  Again 
and  again  baa  the  United  States  Supreme 
Court  announced  this  doctrine.  MorUy  v. 
Lake  Shore  £  if.  B.  R.  Co.  140  U.  S.  162,  30 
L.  ed.  925,  13  Sup.  Ct.  Rep.  64;  FMbTOOk 
Irrig.  DUt.  v.  Bradley,  104  U.  S.  112,  41  I.. 
ed.  369,  17  Sup.  Ct.  Rep.  68 ;  i^bordeen  Bank 
V.  ChehalU  County,  16B  U.  8.  440,  tub  noni. 
First  Nat.  Bank  v.  Chrkalia  County,  41  L. 
ed,  1009,  17  Sup.  Ct  Rep.  62B ;  Marchant  V. 
Penngytvania  R.  Co.  1B3  U.  8.  380,  36  L.  ed. 
761,  14  Sup,  Ct  Rep,  894;  Wade  v.  Tramia 
County,  174  U.  S.  608,  43  L.  ed.  1064,  19 
Sup.  Ct  Rep.  716.  In  Mitswippi  £  M.  R. 
Co.  T.  MoOlure,  10  Wall.  611,  10  L.  ed.  007, 
it  is  held  that  there  is  no  jurisdiction  in  the 
supreme  court,  under  |  26  of  the  Judiciary 
act,  to  review  a  decision  of  the  highest  court 
of  a  atate  maintaining  the  validity  of  a  law 
alleged  to  impair  a  contract,  "when  the  law 
set  up  as  having  this  effect  was  in  existence 


Co.  173  D.  8.  1,  48  L.  ed.  3*1,  19  Bap.  Ct.  Rep. 
'i.  upon  the  sroond  that  the  elt;.  In  contract- 
iDIt  wlib  the  water  rompaajp  to  auppl;  It  with 
*>l«r,  and  In  srantlng  Its  permission  for  the 
laflng  ot  pipes  and  mains  Id  tbe  street  and  In 
■vt-aequeDtl;  passing  tbe  ordinance  tor  tbe 
*r«tion  of  waterworks  of  Its  own  whlcb  was 
•lifted  to  Impair  the  contract  prevloiisl7  made, 
■ctrd  merelf  in  a  private  eepadt;,  and  that 
theretore.  no  question  arosa  under  the  constl- 
tntlDnsl  provision ;  but  the  court  held  that  the 
■cti  In  queitioD  were  referable  to  the  powers 
«1  the  corporation  as  an  asenc;  of  the  state, 
ud  that  therefore  there  was  a  question  under 
tbe  conatltuttonal  prurlslon. 

Id  the  control  of  tbe  streeta,  In  contracting 
*itb  reference  to  their  use.  In  the  declaration 
ifnalances  upon  the  streets,  In  the  reaomptlon 
of  the  complete  control  o*er  the  atreela  after 
'ht  termination  of  easements  In  the  street  en- 
Sijea  br  an;  private  person  or  corporation,  the 
•Aij  is  actlnc  aa  truatee,  not  alone  for  the  citl. 
i«Ri  and  residents  of  the  eltr,  but  as  a  trua- 
IM  for  the  public  St  large,  and  la  exercising  a 
IMver  delegated  t«  It  by  the  state,  acd  In  the 
fierdse  of  such  a  power  la  neceisarllj.  therefore, 
■  ttite  agency.  Iron  Mountain  D.  Co.  v.  Mem- 
phis. M  Fed.  Hep.  113,  8T  C.  C.  A.  410. 

Capital  CItT  Gaslight  Co.  T.  D«  Molnea,  72 
Fpd.  Rep.  8Se.  siso  holds  that  a  manlelpsl  ordlo- 
■ncf  Khlch  ItnpAlrs  a  previous  ordinance 
trantlDg  Its  consent  to  the  laying  of  gas  pipes 
IK 'he  streeta  la  within  the  contemplstloa  ol  Che 
nnalllutional  provision  forbidding  any  itate 
'«  impair  tbe  obligation  ot  a  contract,  altbongb 
II  van  Id  tact  tn  eKcesa  of  the  atalutorf  dele- 
ntion  of  aulborlly. 
40  L.  R.  A. 


Saginaw  Gaallght  Co.  v.  Baglnaw,  28  Fed. 
Rep.  S29.  040,  and  Mercantile  Trust  A  Deposit 
Co.  V.  Collins  Park  &  B.  B.  Co.  99  Fed.  Rsp. 
SIS,  also  held  that  sn  act  ol  the  nmnlclpalltj 
Impairing  soch  a  prill  lege  ia  referable  to  Ita 
capacity  aa  aa  agency  of  tbe  atate,  and  there- 
fore raiaea  a  question  ander  tbe  constitutional 
provision. 

The  authority  of  a  city  to  grant  to  a  rail- 
road company  a  right  ot  way  tbroagh  Ita 
■Creeta  la  leglalatlve  in  Ita  nature,  and  la  not 
referable  to  Ita  power  to  make  contracts.  South 
Psimdens  v.  Los  Angeles  Terminsl  K.  Co.  100 
Cal.  31!i,  41  Pac.  1093. 

Tbe  court.  Id  State  em  rel.  Atty.  Gen.  v. 
ClnclnDatl  Gaallght  *  Coke  Co.  18  Ohio  St. 
262,  In  arguing  sgalnst  the  power  of  s  city  to 
grant  an  exclusive  right  to  lay  gas  pipes  In  the 
street,  said  that  the  right  to  use  the  streets  ot 
a  city  for  sach  a  purpose,  whether  In  the  hands 
of  a  private  corporatlaa  or  a  natural  person, 
la  a  franchise,  and  as  snch  can  only  emanate 
directly  or  Indirectly  from  the  sovereign  power 
Of  the  state,  and  that  the  position  tbat  the  city 
council  in  making  the  contract  Is  to  tie  regarded 
aa  a  private  corporation  granting  an  easemenC 
In  its  own  property  could  not  lie  maintained. 


The  conclusion  from  all  tbe  aDtharltlcs  seems 
to  be  clear,  to  the  effect  tbat  a  franchise  or 
privilege  to  use  streets  for  any  of  the  various 
quasi-public  purposes  above  conaldered  will  con- 
Btitnte  an  Irrevocable  contract,  unlesa  there  la 
In  some  form  a  clear  reservation  of  the  rigbt  te  ■ 
cancel  or  tsvoka  It  O.  B.  P-)i^y\ 


16S 


WsBT  YisamiA  Supbxiui  Coukt  o*  Appbalb. 


Ant.. 


when  the  alleged  contract  w»a  tukde,  and 
the  highest  atat«  court  hM  only  decided  that 
there  was  no  contract  in  the  caae."  Jiut  ho 
in  the  present  case.  The  atatutes  testing  the 
right  of  the  electric  company  were  in  foroe 
when  its  franchise  was  granted,  and  the  de- 
cision in  Parkeriburg  Ba*  Co.  v.  Parker»- 
burg,  holding  that  under  those  stntutea  such 
ezclusiTB  grant  could  not  be  made,  had  been 
rendered.  Now,  if  the  deciaion  of  the  state 
•upreme  court  upon  a  state  statute  and 
rights  dependent  upon  it  are  not  conclusive, 
even  upon  the  Federal  Supreme  Court,  the 
state  is  a  nonentity,  a  myth.  No  political 
party  since  the  birth  of  the  Federal  Oonstitu- 
tion,  not  even  the  most  ultracentralization- 
ists,  so  called,  have  even  made  any  such  ccoi- 
tentioQ. 

The  case  of  City  R.  Co.  v.  Citiaena'  Street 
B.  Co.  186  U.  S.  657,  41  L.  ed.  1114,  17  Sup. 
Ct.   Rep.  6SS,   is   invoked   in    favor    of  the 

Claintiff.  It  holds  that  an  exclusive  privi- 
^e  to  a  street-railway  company  to  occupy 
streets  for  thirty  years  constituted  a  con- 
tract which  could  not  be  impaired  by  a  grant 
from  the  city|  to  another  company'  to  exercise 
the  same  privilege  of  carrying  on  the  lilce 

cannot  help  the  plaintiff.  That  was  a  valid 
contract,  because  the  city  had  authority  to 
grant  the  exclusive  franchise  under  atate 
statutes,  as  had  been  held  by  the  supreme 
court  of  the  state.  That  made  the  franchise 
valid,  as  if  it  had  t>een  granted  by  the  l^s- 
lature  itself,  as  in  the  case  of  Hmo  Orleant 
Oatlight  Co.  *.  Louisiana  Light  d  E.  P.  d 
Mfg.  Co.  lis  U.  S.  860,  29  L.  ed.  616,  6  Sup. 
Ct.  Kep.  2S2,  and  other  cases  cited  above. 
That  uiis  is  so  is  made  clear  in  the  opinion 
br  Justice  Brown,  saying:  "That  the  com- 
plainant bad  a  contract  with  the  city  is  en- 
Urelj  clear.  It  was  bo  held  by  the  supreme 
court  of  Indiana  in  Western  Paving  d  Sup- 
ply  Co.  V,  Citinent'  Htreet  R,  Co.  128  Ind. 
S2e,  10  L.  R.  A.  770,  26  N.  E.  188,  28  N.  E. 
SB."  The  supreme  court  simply  followed  the 
rule  stated  above  that  the  decision  of  the 
state  court  as  to  whether  there  is  or  is  not 
a  contract  valid  under  state  law  is  final. 
There  the  railroad  company  had  a  valid  fran- 
chise conferred  by  state  law,  aa  construed  by 
the  state  court ;  whereas  in  this  case  the  elec- 
tric light  company  had  no  valid  exclusive 
right  under  the  West  Virginia  statute  law 
as  construed  in  Parlcershurg  Oat  Co,  v.  Par- 
kersbMrg,  The  dllTerence  between  the  two 
cases  is  plain  and  wide.  In  the  ona  case  a 
valid  contract;  in  the  other  no  contract- 
Counsel  for  the  electric  company  cites  the  case 
of  Citizens'  Sav.  Bank  v.  Ovienahoro,  173  U, 
S.  630,  43  L.  ed.  840,  19  Sup.  Ct.  Rep.  630.  I 
am  unable  to  see  that  the  case  contains  any- 
thing bearing  upon  this  case. 

As  to  the  argument  that  upon  the  faitb  of 
such   exclusive  grant  the   electric  company 


feet,  and  that  the  company  was  bound  to 
know  the  law,  and  look  out  for  its  rights,  un- 
der the  principle  that  "persons  dealing  with 
a  corporation  must  take  notice  of  what  is 
contained  in  the  law  of  its  organization,  and 
60L.R.  A. 


must  be  presumed  to  be  informed  of  the  re- 
strictions annexed  to  the  grant  of  power  by 
the  law  by  which  the  corporation  is  author- 
ized to  act,"  Smith  v.  Coneliut,  41  W.  Va. 
5B,  30  L.  R.  A.  747,  23  S.  E.  699;  UcCormickr 
V.  Uc^ket  Nat.  Bank,  166  U-  S.  S49,  650,  41 
L.  ed.  821,  17  Sup.  Ct.  Rep.  433 ;  Qark,  Corp. 
174. 

As  to  the  eUim  that  Clarksburg  has  rati- 
fied and  confirmed  this  void  exclusive  feat- 
ure in  the  franchise  of  the  electric  company 
by  buying  from  it  electricity  to  light  the- 
streets:  This  is  strange  doctrine.  A  void 
contract  cannot  be  so  ratified  by  mere  impli- 
cation. If  the  council  wa«  without  power  to- 
expressly  grant  such  exclusive  right,  it  is  il- 
logical to  aay  that  it  can  connrm  and  make  it 
Eood  ab  initio  by  mere  implication  from  its- 
dealing  with  it.  Of  course,  the  entire  grant 
is  not  void,  hut  only  the  exclusive  clause; 
and  the  mere  purchase  by  the  city  from  the- 
company  of  electricity  would  not  ratify  th» 
— \a  clause   anyhow,   because   it  oould  pur- 


RatiScaticm  and  acquiescence  cannot  be  in- 
voked to  legalize  contracts  of  a  municipality 
made  by  its  officers  in  excess  of  authority, 
even  though  the  contract  has  tieen  performed 
by  one  of  its  parties.  2  Horawetc,  Priv.. 
Corp.  ft  621,  718. 

The  defendant  corporations  raise  the  point 
against  the  plaintifi^  corporation  that  it  had 
no  charter  existence  on  the  day  of  the  grant 
to  it  of  the  franchise  in  question,  and  that, 
not  being  in  etie  then,  the  grant  did  not  vest,. 
but  was  abortive,  like  the  case  of  a  grant  of 
land  to  a  grantee  not  in  being.  1  do  not;. 
think  the  point  tenable.  I  think  the  Clarks- 
burg Electric  Light  Company  is  vested  wiih, 
a  valid  franchise,  except  as  to  the  exclusive 
feature.  In  Spring  Garden  Bank  v.  Huling» 
Lumber  Co.  32  W.  Va.  357,  3  L.  R.  A.  583,_ 
9  S.  E.  243,  it  was  held  that  after  corpora- 
tors had  signed  an  agreement  preliminary  to- 
a  certificate  of  incorporation,  and  before  it- 
had  issued,  a  deed  for  land  to  such  corpora- 
tion, delivered  in  escrow,  to  be  delivered 
when  the  corporation  should  obtain  its  char- 
ter and  organize,  and  It  was  so  delivered  aft- 
er the  charter  obtained  and  organization, 
the  deed  was  good  to  convey  the  land.  In 
this  case  the  agreement  had  not  been  signed 
for  the  formation  of  the  corporation  at  the- 
date  of  the  town  ordinance,  and  yet  I  think 
that  ordinance  valid.  We  must  not  apply 
the  strict  rule  applicable  to  deeds  of  land  to. 
the  present  case.  Deeds  require  actual  de- 
livery to  a  grantee,  but  such  an  ordinance  a» 
tliis  requires  no  delivery,  only  acceptance, 
and  it  was  accepted  by  the  corporation  when 
it  came  Into  legal  being.  That  is  enough.  I 
have  no  doubt  that  a  deed  for  land 'made  to 
a  corporation  named  before  incorporation, 
and  BO  dated,  but  delivered  after  incorpora- 
tion, would  be  good.  The  date  of  delivery 
and  acceptance  can  be  shown.  It  is  never  ft 
deed  until  acceptance.  Oaggenheimer  t. 
Lookndge,  30  W.  Va.  457,  19  8.  E.  874 ;  5 
Thomp.  Corp.  S  6802.  The  latter  authority 
says  that  a  deed  of  conveyance  of  land  to  an 
intended    corporation    before    its  organiza- 
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tion  will  Uke  effect  upon  tlie  event  of  iU  or- 
ganization; for  iti  acceptance  of  the  deed, 
when  it  becomea  capable  of  accepting,  will  be 
preaamed.  Much  more  lO  la  tbis  case,  where 
certain  yersons  intending  to  form  a  corpora- 
tion solicit  and  are  tendered  tuch  a  franchise 
as  this,  and  thej  proceed  to  become  incorpor- 
ated.   It  was  intended  to  operate  onlf  in  the 


event  of  incorporation,  and  whoi  it  ahotild 

take  place.  No  delivery  waa  necessary.  Ao- 
oeptance  ie  all-aufBcient  to  put  the  ordinance 
into  operation.  Then  it  took  effect;  not  till 
then.  Biebardton  v.  Graham,  45  W.  Va.  131, 
30  B.  E.  92. 
Our  conoJiuion  ii  to  affirm  t^  deorea. 


IUBSOUEI  SUPREME  COUHT. 


Peter  GRAlfEY  et  oL,  Retptt., 

ST.  LOUIS,  IRON  MOUNTAIN,  &  SOUTH- 
ERN RAILWAY  COMPANY,  Appt. 
( Mo. ) 

1*  UpAM  KppcKt  frsm  Bit  order  vraHtlnif 
plalntlB  a  new  trial  for  error  In  giving 
Instructlona,  tha  onl;  queatlona  open  for  re- 
view are  errors  ot  lair,  and  whether  or  not 
Ibeie  [■  aii7  basil  Id  tbe  evidence  for  a  ver- 
dict In  plBlDtlll'i  favor. 

2.  A  brlHliti  latelllccnt  bor  aearlT- 
Iwel-ve  yeara  old.  familiar  with  tbe  oper- 
ation of  tralna.  cannot,  when  stopped  at  a 
street  croaaing  b;  a  panlog  tFeIn,  preaume 
that  It  la  niDDlng  leaa  than  S  lollea  aa  boor, 
If  b;  looking  he  can  aee  that  It  la  ruonlns 
latter. 

S.  A  railroad  eompaar  1>  n*t  llaMe  far 
lalnrr  to  one  ataodliiK  at  a  atreet 
orosKlns  waltlDR  fot  a  train  to  paaa,  br 
being  drawn  under  the  train  bj  auction.  It 
*Qch  reault  was  not  one  wblch  a  man  of  or- 
dioarj  prudencB  and  clrcumapectloa  could 
rcasonabl;  anticipate  aa  likelr  to  occur  from 
the  speed  at  which  the  train  waa  moving. 

4.  A  prateaaor  of  ptaraloa  of  tw«Bty- 
(oar  T'^rm'  experience,  who  haa  trav- 
eled 10.000  mllea  and  made  eiperlmenta  on 
the  eftert  of  a  movlog  train  on  the  air  around 
It,  cannot  eipreaa  the  opinion,  ai  an  expert 
wltnesa.  that  the  tendency  of  a  train  of  a 
certain  lengtb  moving  at  a  certain  apeed 
wonld  be  to  Buck  peraona  standing  neai  It 
under  Its  wheels.  It  be  Is  not  shown  to  have 
anr  knowledge  of  that  fact  by  reading,  ex- 
periment, or  obaerratlon. 

5.  Aa  expert  ivltaeaa  cannot  give  bis  opin- 
ion as  to  ono  ot  U>«  disputed  facta  at  the  case, 

C  Aa  allegation  In  a  oomplalnt  that  a 
boy  was  sucked  under  a  train  by  Its  velocity 
Is  not  supported  by  evidence  tbat  the  wind 
turned  him  around  and  made  him  fall,  and 
that  be  rolled  nndat  tbe  eara. 

(Braa*  J.,  dliaenta.) 

(Jnne   4,   1900.) 


APPEAL  by  defaidant  from  an  order  ol 
the  Circuit  Court  for  St.  Louis  County 
granting  a  new  trial  after  verdict  for  defend- 
ant in  an  action  brought  to  recover  dam- 
axes  for  the  alleged  n^ligent  killing  of 
plaintiff's  minor  son.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Jfeiirs.  Hartln  I^  Olard^  and  Henff 
G.  Herbel,  for  appellant: 

Deceased  saw  the  train,  and,  standing,  aft 
he  wa4,  by  the  aide  ot  it,  knew  its  rate  of 
speed  was  unlawful,  or,  at  least,  he  was  not 
entitled  to  indulge  tbe  presumption  that  it 
was  running  less  than  0  miles  per  hour. 

Oraney  v.  Bt.  Lowta,  I.  U.  rf  &.  R.  Co.  140 
Mo.  100,  38  L.  R.  A.  633,  41  S.  W.  246;  8pil- 
Ume  T.  MiMouri  P.  R.  Co.  13S  Mo.  414,  37 
S.  W.  leB;  Sheann.  &  Redf.  Neg.  |  73; 
liagle  V.  AlUsg\«ny  Valley  R.  Co.  88  Pa.  35, 
32  &-TO.  Rep.  413;  Elliott,  Railroads,  |  1201; 
Powers  V.  diicago,  M.  it  Bt.  P.  R.  Co.  57 
Minn.  332,  59  N.  W.  307;  Tuofcer  v.  Wow 
yort  C.  d  H.  R.  R.  Oo.  124  N.  Y.  308,  28  N. 
E.  016. 

In  determining  what  is  tbe  proximate 
cause,  the  true  rule  is  that  the  injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence, ;  such  a  consequence  as,  under 
tbe  surrounding  circumstances  of  tbe  case, 
might  and  ought  to  have  heet  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  his  acts. 

Hoag  V.  Lake  Bkore  &  M.  B.  R.  Co.  85  Pa. 
283,  27  Am.  Rep.  053;  Patterson,  Railway 
Accident  Law,  |  14. 

The  verdict  is  clearly  right  on  the  evi- 
dence, and  errors,  if  any,  in  the  instructions, 
will  be  treated  as'  harmless. 

Rev.  Stat.  1889,  1  2303;  McQreto  v.  U<»- 
souH  P.  R.  Co.  109  Mo.  58B,  19  S.  W.  63; 
Sra<f/ord  v.  Pioyi,  80  Mo.  207;  NobU  v. 
Blount,  77  Mo.  235 ;  Prick  v.  Bt.  Louis,  K. 
a.  d  W.  R.  Co.  75  Mo.  505;  Sparling  v.  Con- 
way, 75  Mo.  610;  Nelson  v.  Potter,  86  Mo. 
381;  Oroy  v    '   "' —  "— -  "-   ■" 
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NoTS. — Professor  Nlpber,  sn  abstract  from 
whose  testimony  la  given  In  tbe  above  caae, 
Bt«d  s  pamphlet  with  the  St.  I.oa1s  Academy  at 
Sdenoe.  November  IS,  1900,  In  which  he  gives 
the  reanlts  of  certain  eiperlments  conducted  by 
him  as  to  the  effect  of  the  air  pressure  along 
the  side  of  a  moving  train.  He  constructed  an 
Initrument  composed  ot  a  hollow  cylinder  ot 
tinaa,  which  might  be  uaed  to  collect  tbe  presa- 
Qiv  by  turning  the  open  end  toward  the  head 
ot  the  train  wben  tbe  Instrument  was  carried 
SB  board  a  train  In  motion.  Tbe  collector  waa 
esnnected  tbniugb  a  small  hole  In  the  bottom 
by  mcBna  of  a  rubber  tube,  to  a  water  gauge  in 
lbs  car.  This  gauge  consisted  of  a  closed  cis- 
tern of  water  having  an  Inclined  giaaa  tube 
WL.R.  A. 
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an  Increaae  at  pressure  was  ahowo  by  tbe  rise 
In  tbe  level  of  the  water  in  the  Inclined  tobe. 
He  states  that  be  ipent  a  large  portion  ot  one 
summer  In  experiment  tog,  and  tbat  part  of 
the  time  bla  operatlona  were  conducted  on  a 
car  apeclallj  fltted  np  for  the  purpoae  of  tbe 
experlmenta.  Tbe  obaervatlons  were  made  oO 
fast  passenger  trains  which  made  long  runs  at 
talrly  uniform  speed.  The  collector  was  sta- 
tioned at  varlons  distance*  from  tbe  side  ot  the 
car.  from  0  to  30  Incbea  The  following  table 
gives  tbe  result  of  the  observatl  m  as  deter- 
mined by  ST  separate  experiments  at  each  dls- 


HlBBOUU  SUPRUUE  CODBT. 


Jmn. 


Mo.  47 ;  Pollen  v.  Weightman,  Bl  Mo.  432 ; 
Bedecker  v.  Qamhom,  SO  Mo.  154;  Tate  v. 
Barcroft,  1  Mo.  laS ;  Beiler  v.  Devolt,  40  Mo. 
App.  251 ;  Ch^k  V.  Waldron,  39  Mo.  App. 
21. 

The  defendant,  on  this  appea.1,  has  a.  right 
to  insist  that,  under  the  pleadings  and  the 
evidence,  there  waa  do  case  for  the  jury; 
ajid,  if  this  point  be  established,  the  action 
of  the  court  in  awarding  a  new  trial  must 
be  reversed. 

Orancy  v.  SI.  Louis,  I.  if.  i  E.  R.  Co.  140 
Mo.  100,  38  L.  R.  A.  633, 41  S.  W.  246 ;  Maxey 
T.  MiasouH  F.  R.  Co.  113  Mo.  1,  20  S.  W. 
«54;  Boyd  v.  Wahath  Western  R.  Co.  105 
Mo.  371,  16  S.  W.  S09;  Williams  v.  Kanmu 
<:ity.  B.  &  U.  R.  Co.  96  Mo.  279,  9  S.  W.  573; 
Yancey  v.  Wabaah,  St.  L.  &  P.  R.  Co.  93  Mo. 
433,  6  S.  W.  272 ;  Kelly  v.  Chicago  A  A.  R. 
Co.  B8  Mo.  547;  Sixion  v.  St.  LovU,  B.  A  K. 
So  Co.  60  Mo,  340. 

The  persons  for  whose  death  the  railroad 
companieB  are  made  liable  are  those  on  the 
track  and  those  crossing  the  track  who  are 
■truck  by  the  train,  and  not  pefsons  who 
stand  alongside  the  track,  awaiting  the  pas- 
sage of  trains. 

Bell  V.  Bannibal  £  St.  J.  R.  Co.  72  Mo.  50 ; 
Bodges  v.  SI.  Lonia,  K.  C.  it  N.  R.  Co.  71  Mo. 
50;  Bauer  v.  Kanaat  P.  R.  Oo.  69  Mo.  219; 
Johnson  V.  Louisville  £  N.  R.  Co.  (K7.)  13 
Am.  ft  Eng.  R,  Cas.  623;  Bast  Tennessee.  T. 
d  O.  B.  Co.  V.  Feathers,  10  Lea,  103;  Pat 
tersoD,  Railwa}*  Accident  Law,  i  180. 

The  contributory  negli^nce  of  the  de- 
ceased ought  to  defeat  plaintiff's  recovery. 

Tamall  v.  St.  Louis,  K.  C.  £  N.  R.  Co.  75 
Mo.  683 ;  Guentker  t.  St.  Louis,  I.  M.  £  B.  R. 
■Co.  108  Mo.  18,  18  S.  W.  846;  Prewitt  T. 
Bddy,  lis  Mo.  283,  21  8.  W.  742;  Dlauhi  t. 
St.  Louis.  I.  M.  d  8.  R.  Oo.  105  Mo.  645,  IS 
S.  W.  281 ;  RiAenhow  r.  Kansas  City  Cable 
a.  Co.  102  Mo.'  270,  13  S.  W.  889,  14  8.  W. 
760;  Payne  t.  Chicago  £  A.  R.  Oo.  129  Mo. 

taoor  mentioned :  tbe  first  column  repreKntlng 
the  dUtance  In  Inches  at  which  the  collector 
was  (r-Tia  tbe  car.  and  tbe  wcand  column  rep- 
reMHtlDK  Che  ponnds  pressure  per  square  toot. 


He  also  calculated  bj  meHns  of  mathemati- 
cal equations  the  theoretical  pressure  which 
■hould  be  present  at  tbe  Tarlous  distances 
from  the  cor,  and  the  calculations  corceapand- 
-ed  almoBl  Identlcsllj'  with  that  actually  ott- 
served;  and  hf  means  of  tbe  calculation  be  de- 
termined tbat  the  pressure  existing  at  sufll- 
cicnt  distance  from  Ibe  car  lo  represent  the 
full  veloclLj  of  tbe  train  would  be  3.42  paunds 
ftpr  squire  foot  at  tbe  speed  at  whicb  he  whs 
iravellng:.  which  was  about  40  miles  per  hour. 
tie  states  that  on  attempt  to  determlDe  tbe  ef' 
feet  of  a  pasaln'K  train  by  mettos  of  a  device 
similar  to  tbe  rotating  anemometer  used  bj' 
eo  L.  B.  A. 


421,  30  S.  W.  148.  31  8.  W.  885 ;  BpilUuie  t. 
Missouri  P.  R.  Co.  136  Mo.  414,  37  S.  W.  198. 

The  court  is  not  bound  to  adopt  plaintiA'a 
theory  of  the  cause  of  the  accident^  but  will 
take  Judicial  notice  of  the  scientiBc  facts  in- 
volved, lo  determine  whether  the  theory  ad- 
vanced can  be  sustained. 

Nugcnl  v.  Kauffman  UiUing  Co.  131  Mo. 
253,  33  S.  W.  428;  King  v.  Gallun.  109  U.  S- 
99,  27  Lu  ed,  870,  3  Sup.  Ct.  Rep.  85;  Ter- 
hune  y,  Phillips,  99  U.  S.  592,  25  L.  ed.  293 ; 
SI.  Louis  Oaslight  Oo.  t,  Atnerioan  F.  Ins. 
Co.  33  Mo.  App.  348;  Underbill,  Ev.  p.  388; 
1  Greenl.  Ev.  ISth  ed.  |  S;  Oarth  t.  Cald- 
tcetl,  72  Mo.  622. 

Messrs.  WilllKai  B.  Thoaapsoa  and 
Ford  W.  Tfconpaon,  for  respondents: 

The  appellant  from  an  order  directing  a 
new  trial  is  required  to  show  error  as  to  the 
grounds  thereof  set  out  in  the  record  of  the 
trial  court;  whereupon  reipondent  may 
ebow  tbat,  notwithstanding  the  reasons  giv- 
en and  entered  upon  record,  the  new  trial 
should  have  been  ordered  on  other  grounds 
set  out  and  complained  of  in  hiB  motion  for 
a  new  trial. 

Millar  v.  Madison  Car  Oo.  130  Mo.  617,  31 
S.  W.  574 ;  Candle  t.  Kansas  City  £  I.  Rapid 
Transit  R.  Co.  130  Mo.  142,  31  S.  W.  1029; 
Bradley  v.  Reppelt,  133  iio.  645,  32  S.  W. 
646,  34  8.  W.  84]  ;  ;tfner  T.  Bughes,  133  Mo. 
679,  34  S.  W.  1110. 

When  the  trial  court  has  exercised  its  dis- 
cretion in  faTor  of  respondait,  and  directed 
a  new  trial,  tbe  propriety  of  Ita  action  is 
conclusive. 

Enaor  t.  Smith,  07  Mo.  Apn.  684;  Buck- 
shold  V.  St.  Louis,  I.  M.  £  8.  B.  Co.  90  Mo. 
"■",  2  S,  W.  784;  Iron  Mountain  Bai:k  v. 
Armstrong,  92  Uo.  266,  4  S.  W.  720;  Long- 
don  V.  Kelly,  51  Mo.  App.  572;  Bliopherd  v. 
firenfon,  15  Iowa,  01. 

Tbe  error  contained  in  instruction  No.  1 
consists  primarily  in  stating  to  tbe  jury  that 

the  weather  bureau  resulted  In  the  breakloR 
of  a  small  stieet  brace-wlr«  supportinK  the 
wing  nearest  the  car.  and  In  bending  tbe  arm 
cscrylnB  the  plate  until  It  nearlj  touched  the 
arm.  90  degrees  distant.  He  further  etales 
that  on  one  occasion  a  nunbM  c^  excelsior  bed 
mattresses  fl  Inches  tn  thickness  were  each  tied 
in  a  roll,  and  were  standing  on  end  on  the 
station  platform  about  12  feet  (rom  the  track. 
Thej  were  tumbled  over  br  the  air  draught  of 
the  train,  and  rolled  under  the  train.  He 
states  that  It  Is  evident  that  these  objects 
were  toppled  over  by  the  blow  of  the  air  cur- 
rent, and  that  they  were  jflven  a  rotation  Id 
falling  bj  being  struck  a  little  harder  on  the 
side  nearest  tbe  train.  After  they  bad  fallen 
over  they  were  kept  la  rotation  ttecause  they 
were  still  In  Che  current  of  air.  He  furtber 
says  tbat  trainmen  think  nothing  of  standing 
on  tbe  ground  t)etween  a  stationary  train  and 
one  paulng  at  full  speed.  They  know  exactly 
what  to  expect,  and  they  even  nnconacionaly 
prepare  for  It.  But  one  who  Is  surprised  In 
such  a  position,  and  who  fears  for  the  remit, 
la  In  serious  danger.  And  he  cites  the  case  of 
a  French  soldier  who  had  been  surprised  by 
a  high. speed  train  while  In  a  cat  havlog  na- 
sonr;  walls.  He  backed  against  the  wall  and 
out  of  reach  of  the  train.  He  waa  however. 
swept  along  and  under  the  wheels.     [Gd.) 


1900. 


GautXT  T.  St.  Locis,  L  I 
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.tb«  law  did  not  permit  the  bo7  to  preaume 
that  the  train  was  running  at  the  I^al  rate 
of  6  miles  per  hour,  but  n^e  it  his  duty  to 
look  and  discover  whether  or  not  it  woa 
obeying  the  latv.  The  law  does  permit  luch 
a  presumption  to  be  indulged,  and  places  no 
i^uch  dutf  upon  plaintiff. 

O'Connor  v.  MUtouri  P.  B.  Co.  04  Mo.  150, 
T  S.  W.  106;  Enoin  v.  St.  Louts,  /.  «.  d  B. 
R.  Co.  gs  Mo.  sge,  O  8.  W.  577;  Bcklm-eth  v. 
Jfusour*  P.  R.  Co.  96  Mo.  500,  10  B.  W.  66; 
Xdlnj/  r.  Muaouri  P.  B.  Co.  101  Mo.  67,  8 
L.  H.  A.  783,  13  S.  W.  806;  Eenney  v.  Ban- 
mbal  A  St.  J.  R.  Co.  105  Mo.  270,  16  8.  W. 
!i33,  18  S.  W.  837 ;  ammpley  v.  Hannilial  <t 
XI.  J.  B.  Co.  Ill  Mo.  152,  Ifi  8.  W.  820;  Jen- 
ningt  v.  St.  Louia,  I.  M.  &  8.  B.  Co.  112  Mo. 
libS,  20  S.  W.  490;  Lynch  r.  Metropolitan 
direct  R.  Co.  112  Mo.  420,  20  S.  W.  642 ;  8ul- 
liian  V.  MUiowri  P.  B.  Go.  117  Mo.  214,  23 
S.  W.  149;  Weller  T.  Chieago,  M.  £  St.  P.  R. 
Co.  120  Mo.  636,  23  S.  W.  1061,  25  8.  W.  532. 

The  error  eoniplained  of  in  defendant's  in- 
^tructioiL  6  consJstB  in  not  only  directing  the 
jury  that  plaintiffs  could  not  recover  even 
though  defendant's  negligence  directly  occa- 
-iooed  the  injury,  if  defendant  could  not  rea- 
!»>nab1y  have  expected  such  a  result  to  fol- 
low ita  unlawful  action,  but  also  in  permit- 
ling  the  jury  to  consider  the  probability  of 
«ueb  a  result,  since  the  very  fact  that  defend- 
ant was  liable  if  its  negligence  directly  oc- 
usioned  the  injury  was  decided  by  this  court 
upon  the  former  appeal;  hence  was  res  ju- 
4icala. 

Oranmf  v.  SI.  Lovis,  I.  M.  A  8.  B.  Oo.  140 
Mo.  89,  38  L.  R.  A.  633,  41  8.  W.  246;  Chap. 
man  t.  £ansa«  City,  a.  d  B.  R.  Oo.  146  Mo. 
481,  48  S.  W.  646. 

In  an  action  for  damages  occasioned  by 
defendant's  negligence,  plaintiff  is  presumed 
to  hare  exercised  due  care. 

BttcKching  v.  8t.  Loait  Gaslight  Co.  73  Mo. 
219,  39  Am.  Bep.  603 ;  Parsona  v.  Miaaouri 
P.  R.  Co.  94  Ho.  204,  6  8,  W.  4S4;  Kennei/ 
T.  Hannibal  &  St.  J.  B.  Co.  lOE  Mo.  270,  IS 
S.  W.  983,  16  S.  W.  837 ;  Bluedom  t.  Jftt- 
wuri  P.  R.  Co.  108  Mo.  449,  18  8.  W.  1103; 
KtUnf/  T.  MiMonri  P.  B.  Oo.  101  Mo.  67,  8 
I-  R.  A.  783,  13  S.  W.  806. 

0»  petition  for  rehearing. 

It  was  a  question  for  the  jury  to  deter- 
mine, and  not  for  the  court  to  declare, 
whether  James  Graney,  in  view  of  the  ob- 
ttructed  rision,  the  failure  to  signal  by  bell 
4r  whistle,  and  of  all  the  other  circumstances 
in  the  case,  did  or  could  have  seen  and  heard 
the  ^proaching  train  of  cars.  It  was 
doubly  a  question  for  the  jury  to  settle 
whether  he  saw  its  unlawful  velocity  in  time 
to  escape  its  effects. 

Behmidt  t.  8t.  Louia  R.  Co.  149  Mo.  269, 
50  S.  W.  921 ;  Ljfttch  v.  Metropolitan  Street 
R.  Co.  112  Mo.  420,  20  S.  W.  842;  Tan  Natta 
y.  PeopUfa  Street  R.  Electric  Light  ■£  P.  Co. 
133  Mo.  13,  34  S.  W.  605;  Mattheica  t.  Jfii- 
touri  P.  R.  Co.  20  Mo.  App.  75;  liamwelt  V. 
Hannibal  &  Bt.  J.  B.  Co.  85  Mo.  SG ;  aohmilz 
V,  at.  Ijouis,  I.  M.  4  8.  R.  Co.  46  Mo.  App. 
389;  Wilkeraon  v.  Thompson,  82  Mo.  317. 

Deceased  had  a  right  to  presume  that  the 
M  t.  E.  A. 


train  ws«  not  running  faster  than  6  miles 

SulUcan  v.  Miaaouri  P.  R.  Co.  117  Mo. 
214,  23  8.  W.  149;  Bluedom  v.  Miaaouri  F. 
R.  Co.  121  Mo.  258,  24  8.  W.  57,  25  S.  W.  943, 

The  act  of  the  defendant  which  wae  the 
proximate  cause  of  the  injury  complained 
of  was  in  itself  an  illegal  act,  and  n^ligence 
per  at. 

Sherwood,  J.,  delivered  the  opinion  of 
the  court: 

This  case  has  been  here  before  (140  Mo. 
89,  38  L.  R.  A.  633,  41  S.  W.  240),  and  is 
known  among  the  members  of  the  bar  of  this 
state  as  the  "Suction  Case."  It  is  an  ac- 
tion tor  $5,000  damages  for  the  death  of 
James  Graney,  the  minor  son  of  plaintiffs, 
alleged  to  have  been  caused  by  his  being 
"drawn  or  sucked  inte  and  under  defendant's 
train  by  the  force  and  velocity  of  said  train, 
which  wasmovingota  leckles*  rateof  speed," 
etc.  The  petition  charges  that  on  the  18tb 
day  of  January,  1891,  there  were  in  force 
three  valid  ordinances  in  the  dty  of  St.  Lou- 
is,— one  prohibiting  any  car  or  cars  or  loco- 
motive propelled  by  steam  power  to  be  run 
at  a  rate  of  speed  exceeding  6  miles  per 
hour;  another  requiring  such  locomotive  to 
ring  a  belt  constantly  while  running  in  Uie 
city  limits;  and  the  third  imposing  a  pen- 
alty for  violation  of  either  of  the  other  two; 
and  it  also  alleges  the  circumstances  under 
which  the  son  of  plaintiffs  waa  killed  to  be 
aa  follows:  "On  the  18tb  day  of  January, 
1691,  while  said  plaintiffs'  minor  son,  James 
Graney,  was  standing  in  and  upon  the  cross- 
ing of  said  Dorcas  street,  alongside  of  the 
track  of  the  said  railway  operated  by  the 
said  defendant,  and  at  a  sufficient  and  prop- 
er distance  away  from  the  said  track,  and 
away  from  the  locomotive  and  cars  operated 
by  ijie  said  defendant,  and,  while  exercising 
due  and  proper  care,  and  relying  upon  the 
duty  of  the  said  defendant  to  operate  its  lo- 
comotive and  cars  according  to  said  ordi- 
nances, at  a  rate  of  speed  not  in  excess  of 
the  rate  provided  for  in  the  aaid  ordinances, 
he  was,  by  reason  of  the  reckless  and  dan- 
gerous speed  of  the  locomotive  and  train  of 
cars  operated  by  the  said  defendant,  ita 
agente  and  servants,  suddenly,'  and  without 
any  warning  given  to  him  by  the  said  defend- 
ant by  the  ringing  of  the  bell  of  the  said  loco- 
motive, or  by  the  operation  of  the  said  cars 
in  accordance  with  the  ordinances,  drawn 
or  sucked  into  and  under  said  train  by  the 
force  and  velocity  of  said  train,  which  was 
moving  at  a  reckless  rate  of  speed,  and  in 
violation  of  the  said  ordinances  of  said  city, 
to  wit,  at  a  rate  of  speed  of  20  miles  per 
hour,  which  speed  and  velocity  caused  a 
vacuum  to  form,  into  which  the  said  James 
Graney  fell,  and  was  sucked  under  the 
wheels  of  the  ears  attached  te  the  locomo- 
tive and  train  of  the  said  defendant,  and 
the  cars  passed  over  the  body  of  the  said 
James  Graney,  so  that  he  was  injured, 
wounded,  and  bruised,  and  suffered  great 
pain  and  anguish,  and  then  and  there  sus- 
tained mortal  injuries,  and,  as  the  result 
of  the  said  injuries  so  received  by  him,  on 
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the  19th  da;  ot  Januarj',  1B91,  died  from  the 
result  of  said  injuries."  Answer,  a  general 
denial,  and  a  plea  of  contributory  negli- 
gence, alleging  that  the  injury  to  and  death 
of  pl&intitTE'  minor  aon  "were  caused  by  his 
own  n^tigence  and  unlawful  conduct  in 
loitering  about  defendant's  tracks  while  the 
trains  of  defendant  were  moving  thereon,  and 
placing  himself  in  such  close  proximity  to 
such  moving  trains  as  to  be  struck  thereby, 
and  in  meddlinK  and  tampering  with  the 
cars  composing  defendant's  train  while  they 
were  in  motion,  and  in  attempting  to  climb 
upon  them,  in  violation  of  the  statutes  of 
the  state  of  Missouri,  vie.,  i  3S27,  Rev.  Stat. 
168S,  and  of  the  ordinances  of  the  city  ot  St. 
Louis,  to  wit,  Ordinuice  No.  13,414."  On 
the  trial  the  ordinanoes  were  rud  in  evi- 

It  is  admitted  that  James  Graney  was 
killed  on  January  18,  1891,  by  being  run 
over  by  a  train  of  freight  cars  operated  by 
defendant,  and  that  he  was  the  minor  ion 
of  plaintiffs.  It  is  also  admitted  that  on  the 
date  mentioned  defendant  controlled  and 
operated  a  railroad  a  portion  of  which  is  lo- 
cated in  the  city  of  St.  Louis.  It  had  two 
tracks,  running  north  and  south,  which 
crossed  Dorcas  street  at  right  angles.  This 
street  runs  east  and  west.  On  Sunday  after- 
noon, January  18,  1891,  James  Oraney,  then 
eleven  years  and  nine  months  old,  and  four 
other  boys,  to  wit,  Peter  Oraney,  Jr.,  Philip 
Breitwiaser,  John  Ehret,  and  Pat  Harvey, 
went  down  Dorcas  street  from  the  west,  in- 
tending to  cross  the  railroad  track,  and  go 
down  within  half  a  block  of  the  Mississippi 
river,  to  a  trestle  used  for  the  track  from 
the  Anheuser-Buach  Brewery,  where  hops 
were  deposited  after  being  used.  When  close 
to  the  crossing,  a  freight  train  of  twenty- 
three  cars,  drawn  by  an  engine,  came  to  the 
crossing  from  the  south,  on  the  east  track, 
at  the  rate,  it  is  said,  of  20  miles  an  hour. 
James  Oraney  stood  between  the  two  tracks, 
2  or  3  feet  from  the  west  rail  of  the  east 
track  on  which  the  train  was  passing.  When 
about  one  half  or  two  thirds  of  the  train 
had  passed,  witnesses  testify  that  he  whirled 
around,and  fell  upon  the  ground, and  that  his 
legs  got  upon  the  rails,  and  the  cars  passed 
over  them,  from  the  cffecta  of  which  injury 
he  died  the  next  day.  The  boy  is  said  to 
have  weighed  03  pounds,  but  there  is  not  a 
particle  of  evidence  on  this  subject,  except 
an  estimate  of  his  weight  by  his  mother  and 
by  the  undertaker.  It  was  also  in  evidence 
that  the  boy  lived  but  a  little  way  from  the 
railroad  tracks,  and  was  quite  expert  in,  and 
in  the  habit  of,  hopping  on  and  off  the  pass- 
ing trains,  and  was  a  bright,  active,  intelli- 
gent boy. 

The  testimony  of  the  two  experts  will  now, 
in  brief,  be  stated. 

Prof.  Francis  E.  Nipher,  a  professor  of 
physics  in  Washington  University  for  over 
twenty-three  years,  after  testifyinp  to  these 
facts,  was  questioned,  and  gave  the  foUow- 


A.  Yes,  I 

Q.  6tat«  what  has  been  your  experience  in 
observing  the  motion  of  railway  trains 
through  the  air,  and  what  experiments  have 
you  made  in  that  directionT 

A.  I  have  traveled  about  10,000  miles,  I 
presume,  and  during  that  time  have  made  ex- 
periments on  the  effect  of  the  train  oo  the 
air  around  it 

Q.  Is  there  any  well-known  law  of  science 
by  which  it  is  known  that  a  body,  such  as  a 
railroad  train,  affectfl  the  air  as  it  passes- 
through  it  I 

A.  Yes,  sir;  there  is.  When  the  body 
moves  through  the  air  it  drags  the  air  along 
with  it,  and  usually  the  air  moves  somewhat 
leas  rapidly  than  the  body.  The  same  is  true 
of  any  other  liquid. 

Q.  Gould  you  illustrate  that  by  the  re- 
volving of  any  inetrumentt 

A.  I  have  examined  it  by  instrumental 
means  and  experimenting,  both  from  the 
ground  as  the  train  passed,  and  also  ex- 
perimenting from  the  train.  Experimenting 
from  the  ground,  as  the  train  passes,  only 
makes  it  possible  for  the  experiment  to  last 
during  a  very  few  minutes  while  the  train 
is  passing.  The  best  information  is  gotten 
by  experimenting  from  the  inside  of  the 
train,  as  then  the  experiment  can  laet  as 
long  as  you  please.  If  you  measure  the  pres- 
sure due  to  the  wind,  b^  means  of  an  experi- 
ment from  the  train  wmdow,  the  wind  pies- 
sure  Is  less  near  the  train,  and  as  you  pro- 
ject tlie  instrument  further  out  the  wind 
pressure  increases,  and  when  you  get  the  in- 
strument reached  out  into  the  undiatuvbi<d 
air,0T  leas  disturbed,  the  wind  pressure  there 
corresponds  to  the  motion  ot  the  train.  It 
gives  the  same  pressure  as  a  wind  of  the 
train  speed  would  give,  or  nearly  that  Hut 
the  air  nearest  to  the  train  is  moving  to  » 
large  extent  with  it,  so  that,  measuring  from ' 
the  train,  that  wind  pressure  is  much  les^. 
and  that  is  the  air  which  would  give  tho 
greatest  pressure  it  you  were  standing  on  tlic 
ground  near  the  train,  because  that  air  is 
moving  with  the  train. 

(J.  What  would  you  say  with  reference  to 
an  engine  with  twenty  or  twenty- three 
freight  cars,  as  to  the  pressure  ot  the  air! 

.1.  Such  a  train  carries  along  a  great  deal 
of  air  with  it,  and  anyone  can  observe  this 
fact  by  standing  near  enough  to  it. 

Q.  Suppose  It  was  running  at  the  rnte  of 
20  miles  an  hour;  what  would  you  say! 

A.  If  the  conditions  were  right  there 
would  be  a  very  appreciable  effect.  A  ]ier- 
Bon  standing  near  the  train  would  receive  a 
blow  from  this  air  moving  with  the  train. 
and  Uiat  blow  might  be  aufflcient  to  topple 
him  over,  and  cause  him  to  lose  bis  tooting. 

0.  Now,  suppose  a  small  boy,  weighing 
about  S3  to  86  pounds,  standing  near  a  train 
running  25  miles  an  hour;  what  would  you 
say  would  be  the  effect  of  the  velocity  of  the 
air  created  by  the  train  on  that  boyi 

A.  That  might  have  the  effect  of  throwing 
him  over,  and  there  would  be  a  further  tend- 
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«My  to  turn  him  around  slightly, — a  tend- 
«ii<7  that  would  be  sufficient  to  make  him 
roll  when  he  struck  the  ground. 

Q.  Would  that  occur  ii  the  train  waa  run- 
ning at  6  miles  an  bourl 

A.  No,  Bir;  it  would  not. 

Q.  You  have  heard  the  testimony  In  this 
«au  of  these  j'oung  men,  and  o(  Mrs.  Vegel, 
in  reference  to  tbe  eccident,  did  you  noti 

A.  1  did. 

Q.  Yon  heard  tbe  testimoaj  in  this  case  of 
the  young  men  and  of  Mrs.  Vogel  in  regard 
to  the  manner  in  which  the  boy  fell.  I  will 
*£k  70U  if  Buch  a  fall  as  that  were  possible 
without  the  boy  striking  the  train  or  the 
train  striking  the  boy. 

A.  Yes,  sir;  1  think  it  would  be. 

Defendant  saved  exception  to  this  last 
■question  and  answer. 

Prof.  Calvin  M.  Woodward  testified: 
"That  be  was  professor  of  mathematics  and 
mechanics  in  tbe  Washington  University, 
and  director  of  the  Manual  Training  School. 
Had  been  teaching  mechanics  for  thirty  years 
Id  the  university.  Had  studied  all  the  prob- 
lems connected  with  motion  and  force,— -both 
force  produced  by  motion,  and  motion  pro- 
duced by  force, — and  had  made  a  great  many 
general  experiments.  The  actions  of  forces 
of  air  are  perfectly  well  understood  by 
scientific  men.  The  moving  air  always  pro- 
duces a  pressure  upon  the  surface  of  bodies 
that  are  at  rest.  The  extent  varies  sccord- 
ing  to  the  velocity  of  the  current  of  air.  In 
the  case  of  wind  produced  by  a  train  of  cars, 
the  velocity  of  such  wind  is  greatest  near  the 
car,  and  diminishes  sideways;  so  that  at  a 
distance  of  several  feet  from  the  train  the 
velocity  of  the  wind  produced  by  that  train 
would  be  considerably  less  than  at  or  near 
the  train.  A  train  of  twenty  cars  running 
at  the  rate  of  20  miles  an  hour  would  pro- 
duce a  very  strong  wind  along  the  sides  of 
the  train.  It  would  produce  a  steady  cur- 
rent along  the  sides,  more  than  a  very  short 
one  would.  If  a  small  boy,  weighing  from 
63  to  65  pounds,  was  standing  near  a  train 
Tunning  at  20  to  25  miles  an  hour,  the  effect 
■of  the  air  created  by  the  velocity  of  the  train 
would  be  to  produce  a  strong  pressure  upon 
the  body  of  the  hoy,  that  would  tend  to  tip 
him  over,  and  some wb at  to  turn  him. 
"Whether  it  would  throw  him  down  or  not 
would  depend  upon  the  position  of  his  feet, 
if  bis  feet  were  close  together,  he  would  be 
in  a  very  unstable  position,  and  would  easily 
loee  his  balance  and  be  thrown  down.  He 
did  not  think  it  possible  that  anybody  could 
be  blown  over  by  a  train  going  S  miles  an 
hour.  He  stated  he  had  heard  Uie  testimony 
of  the  witnesses  to  the  accident,  and  thought 
it  was  entirely  possible  that  the  boy  fell  in 
that  manner  without  striking  the  train  oi 
the  train  striking  the  boy." 

It  is  not  asserted  by  plaintJQ^s  that  de- 
ceased was  struck  by  the  cars.  On  the  con- 
trary, it  is  averred  that  he  was  not  struck, 
■but  it  is  innisted  that  be  was  thrown  to  the 
((round  and  drawn  under  the  oars  by  the 
force  pf  tbe  current  of  air  caused  by  the 
■speed  at  which  the  train  was  moving.  At 
■50  L.  B.  A. 


the  close  of  all  the  evidence  defendant's  coun- 
sel asked  the  court  to  give  an  instruction  in 
the  nature  of  a  demurrer  to  the  evidence, 
which  was  refused.  The  results  of  tiie  trial 
were  a  verdict  for  defendant,  and  a  motjon 
for  a  new  trial  by  plaintive,  which  motion 
was  granted,  and  defendant  appeals. 

The  trial  court,  as  required  by  J  aol,  Eev. 
Stat.  ISSE*,  specified  of  record  the  grounds 
on  which  the  new  trial  was  granted.  They 
were:  The  giving  of  tbe  first  and  sixth  in- 
structions at  the  instance  of  defendant,  which 
are  as  follows:  "(1)  The  jury  are  in- 
structed that  the  deceased,  James  Graney, 
had  no  right  to  presume  that  the  train  was 
running  at  less  speed  tiiau  6  miles  per  hour, 
when,  by  looking,  be  could  see  that  it  was 
moving  faster."  "(6)  The  Jury  are  also  in- 
structed that,  although  they  may  believe 
from  the  evidence  that  the  speed  of  the  train 
was  as  great  as  20  miles  an  hour,  and  that 
such  I'stE  of  speed  was  in  excess  of  the  rate 
of  speed  permitted  by  the  ordinance  of  tbe 
city  of  St.  Louis,  and  although,  as  a  result 
of  such  excessive  rate  of  speed,  the  minor  son 
of  the  plaintiffs,  standing  at  a  reasonable 
distance  and  out  of  danger  from  the  train, 
ordinarily,  was  drawn  in  by  the  suction  of 
the  train,  and  in  consequence  was  injured 
so  as  to  cause  his  death,  yet,  if  such  result 
was  not  one  which  a  man  of  ordinary  pru- 
dence and  circumspection  could  reasonably 
anticipate  aa  likely  to  occur  from  such  a  rate 
of  speed,  then  plaintiffs  are  not  entitled  to 
recover  in  this  case,  and  the  verdict  should 
be  for  the  defendant." 

1.  The  section  of  the  statute  already  re- 
ferred to  first  made  its  appearance  in  its 
present  shape  in  Laws  1887,  p.  830  (Rev. 
Stot.  I8S»,  I  2241).  Section  2246,  p.  91, 
Laws  1895  (now  i  800,  Rev.  Stat.  1899),  is 
in  pari  materia  with  |  801  aforesaid,  and 
they  are  to  be  construed  together.  Tbe  only 
effect,  and  the  only  intended  effect,  of  the 
sUtutee  sinoe  the  laws  of  1891  and  1896  in 
allowing  appeals  from  Judgments  less  than 
final  is  precisely  the  same  as  it  was  when  an 
appeal  lay  alone  from  a  final  judgment.  In 
such  circumstances,  just  as  formerly  under 
the  old  practice,  the  only  grounds  on  which 
this  court  will  interfere  are  for  errors  of  law 
(that  is,  judicial  errors),  or  where  there 
is  no  basis  in  the  evidence  on  which  a  ver- 
dict for  the  plaintiff  should  be  permitted  to 
stand,  or  where  the  verdict  is  plainly  the  re- 
sult of  passion  or  prejudice,  etc.  This  sub- 
ject is  elaborately  discussed  by  Marshall,  J., 
in  Haven  v.  Miseouri  R.  Co.  (Mo.)  55  8.  W. 
1035,  and  the  conflicting  decisions  of  this 
court  on  the  point  contrasted. 

2.  looking,  then,  to  tbe  instructions  under 
review,  I  do  not  find  any  error  committed  in 
the  first  one,  because  it  is  in  evidence  that 
Jaines  Oraney  waa  thoroughly  conversant 
with  the  running  of  trains.  His  comrades 
who  were  there  present  with  him  before  the 
train  arrived  at  tbe  crossing,  when  the  train 
was  neen  approaching,  all  say  that  it  waa 
running  very  rapidly.  He  waa  in  a  position 
to  see  the  train,  and  it  will  be  presumed,  in 
view  of  the  surrounding  facts  as  testified  to 
by  the  witnesses  present,  that  he  did  aM  th« 


198 


MiasoDBi  Hdpbimb  Codbt. 


Jdkb, 


train.  If  he  did,  then  his  b^  (nearlj' 
twelve  years).  Ma  brightneeB  and  intelli- 
gence, his  familisjity  with  the  operatjoa  of 
trains  and.  the  danger*  incident  thereto, 
must,  under  the  decisionB  of  this  court, 
place  him  on  Uie  aame  plane  u  if  sui  ;uri>. 
Bpillaiie  v.  liiasouri  F.  B.  Co.  136  Mo.  4U, 
37  S.  W.  198;  Payne  t,  Chieago  it  A.  R.  Co. 
136  Mo.  662,  38  S.  W.  308,  and  cases  cited. 
See  also  SagU  t.  Allegheny  Valley  R.  Oo, 
88  Pa.  36,  32  Am.  Rep.  413;  Hoag  v.  Lake 
Shore  £  M.  S.  R.  Co.  85  Pa,  2B3,  27  Am.  Rep. 
863  J  3  Elliott,  Railroads,  pp.  IBT0,  1980,  i 
1261.  Possessing  the  tcnowie^ge  that  the 
boy  did,  and  at«ndinK.  as  some  of  the  wit- 
nesses state  he  did,  within  I  or  2  feet  of  the 
track,  be  could  not  help  seeing  the  train  ap- 
proaching, had  he  looked;  and  he  must  have 
known,  jusl.  as  his  comrades  did,  that  the 
train  was  running  at  a  greater  rate  of  speed 
than  the  ordinary  rate,  to  nit,  6  miles  an 
hour,  and,  knowing  this,  he  (in  the  Isjiguage 
of  the  objected. to  instruction)  "had  no  right 
to  presume  that  the  train  was  running  at  less 
speed  than  6  miles  an  hour,  when  by  looking 
he  could  see  that  it  was  running  foster." 

3.  The  sixth  instruction  announces  a  prin- 
ciple often  to  be  met  with  in  the  authorities, 
and  occasionally  announced  by  this  court, 
to  wit,  that  if  an  injury  occurs  from  a  cause 
which  no  man  of  ordinary  prudence  could 
reasonably  anticipate,  and  would  not,  unless 
in  exceptional  circumstances,  have  happened, 
such  instances  are  assigned  to  the  domain  of 
inevitable  accident,  concerning  which,  no  one 
being  negligent,  no  one  is  responsible. 

4.  But  in  the  view  I  take  of  the  testimony 
in  this  case,  it  is  wholly  immaterial  whether 
the  instructions  were  right  or  wrong,  since 
in  no  event  ought  a  verdict  for  plaintiffs  to 
be  allowed  to  stand,  nor  a  verdict  for  defend- 
ant be  allowed  to  fall.  And  while  this  court 
does  not  interfere  with  the  weight  of  testi- 
mony in  law  cases,  yet  it  has  been  our  uni- 
form practice  to  interfere  where  no  substan- 
tial testimony  supports  the  verdict,  and  it 
has  done  this  very  often  where  no  instruc- 
tions were  asked.  Bartt  v.  LeavenKorih, 
11  Mo.  629;  Robbinay.  PkUUpa,  68  Mo.  100; 
Pipkin  V.  Allen,  24  Mo.  620;  Heyneman  v. 
Oot-nedu,  33  Mo.  565 ;  Morris  v.  Sames,  36 
Mo.  412;  McEvoy  T.  Lane,  0  Mo.  48;  WiUon 
T.  Albert,  S9  Mo.,  loc.  cit.  644,  1  S.  W.  209; 
UcFadin  v.  Catron,  138  Mo.  197,  38  S.  W. 
932,  39  S.  W.  771;  Maddase  v.  Maddoi!,  Ii4 
Mo.  36.  21  S.  W.  49Q;  Heidtl  v.  Steele,  136 
Mo.  327,  38  8.  W.  82.  The  principle  an- 
nounced in  defendant's  sixth  instruction  will 
be  further  discussed  in  discussing  the  testi- 
mony. The  rule  in  regard  to  the  admissibil- 
ity of  a  proITered  expert  is  that  the  compe- 
tency of  the  witness  as  an  expert  muat  be 
first  aHirmatively  estahliehed,  and  the  opin- 
ion of  the  witness  as  to  his  own  qualilications 
is  irrelevant  and  carries  no  weight  with  it, 
and  he  must  have  special  skill  in  the  subject 
concerning  which  his  opinion  is  sought  to  be 
given.  Lawson,  Expert,  Ev.  2d  ed.  pp.  231. 
277.  280;  Rogprs,  Expert  Testimony,  2d  ed. 
p.  38,  9  15;  Id.,  p,  40.  I  17,  In  Carr  v. 
Northern  LiberlUii,  35  Pr.  324,  78  Am.  Dec, 
342.  it  is  snid:  "Matter  of  opinion  is  en- 
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titled  to  no  weight  at  all  with  a  court  and 
jury  unless  it  comee  from  persons  who  first 
give  satisfactory  evidence  that  they  are  pos- 
sessed of  such  experience,  skill,  or  science  in 
such  roetlers  as  entitles  their  opinions  to 
pass  for  scientific  truth."  It  has  been  said 
that  "an  expert,  as  the  word  imports,  is  one 
having  had  experience."  Ardcaco  Oil  Co,  v. 
aifton,  63  Fa.  146.  Elsewhere,  and  other- 
wise expressed,  the  term  implies,  in  the  lan- 
guage of  Doe,  J.,  in  Jones  v.  Tucker,  41  N. 
H.  546,  "one  having  special  and  peculiar 
knowledge  or  ekill."  The  first  alleged  ex- 
pert says:  Ee  had  been  professor  of  physics 
in  Washington  UniTersity  for  nearly  twenty- 
four  years.  Had  traveled  about  10,000 
miles,  he  presumed,  and  during  that  time 
made  experiments  on  the  effect  of  the  train 
on  the  air  around  it,  etc.  (See  his  testi- 
mony heretofore  quoted.)  That  a  train  of 
twenty  or  twenty-three  freight  cars  carries 
along  a  great  deal  of  air  with  it,  and  any- 
one can  observe  this  fact  by  standing  near 
enough  to  it.  That  the  effect  of  a  train  run- 
ning 0  miles  an  hour  would  not  be  appre- 
ciable, but  that  such  a  train  running  20 
miles  an  hour  would  have  a  very  appreciable 
effect  If  the  conditions  were  right,  there 
would  be  a  very  appreciable  effect.  A  per- 
son standing  near  the  train  would  receive  a 
blow  from  this  air  moving  with  the  train, 
and  that  blow  might  be  sufficient  to  topple 
him  over  and  cau^e  him  to  lose  his  footing. 
In  case  of  a  small  boy,  of  about  05  pounds, 
standing  near  a  train  running  25  miles  an 
hour,  the  velocity  of  the  air  from  the  train 
might  have  the  cfTect  of  throwing  him  over. 
and  there  would  he  a  further  tendency  to 
turn  him  around  slightly, — a  tendency  that 
would  be  sufficient  to  make  him  roll  when 
he  struck  the  ground,— and  this  would  not 
be  the  case  with  a  train  running  6  miles  an 
hour.  There  is  nothing  in  this  testimony 
to  show  that  this  witness  hod  ever  read 
in  any  scientific  or  other  work  stating,  or 
had  ever  made  any  experiments  showing, 
that  any  live  animal  capable  of  offering  re- 
sistance, to  wit,  a  dog  or  a  cat  or  a  guinea 
pig  or  squirrel  or  chicken,  if  standing  with- 
in a  foot  or  2  feet  of  a  train  running  2j  milea 
an  hour,  which  had  partly  passed  by,  fell 
and  wae  sucked  under  the  wheels  of  the  cars 
as  they  passed.  Nor  does  he  say  that  in 
his  peregrinatjons  of  10,000  mites  he  had 
evM"  observed  any  such,  or  any  similar,  inci- 
dent or  occurrence.  Of  course,  such  testi- 
mony, to  dignify  it  by  that  title,  with  nei- 
ther knowledge  nor  experience  on  which  to 
base  it  or  with  which  to  back  it,  is  simply 
worthless.  Neither  courta  nor  juries  are  re- 
quired to  believe  it  If  they  do,  the  esoph- 
agi of  their  credulities  must  be  abnormally 
dilated  or  else  permanently  enlarged.  Opin- 
fons  such  as  these,  grounded  on  mere  con- 
jecture or  speculation,  are  inadmissible. 
r..awson.  Expert  Ev.  2d  ed.  408  et  seg.; 
RoKcrs,  Expert  Testimony,  2d  ed.  pp.  33,  34. 
S  13.  In  Mississippi  the  supreme  court  of 
that  state,  having  before  it  the  subject  of 
the  competency  of  experts  to  impeach  the 
testimony  of  the  mother  in  a  prosecution  for 
bastardy,  by  testifying  that  it  was  highly  im- 
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probabl*  that  impregnatioa  could  result 
from  the  firEt  act  oi  coition,  held  such  testi- 
mooy  incompetent,  aa  being  too  uncertain. 
indefinitv,  and  hypothetical  to  form  the 
froundwork  of  judicial  action  or  inveatiga- 
tioB,  Baying:  "The  courts,  in  our  opinion, 
have  gone  quite  far  enough  in  subjecting  the 
life,  liberty,  and  property  of  the  citizen  tc 
the  mere  speculative  opinions  of  men  claim- 
ing to  be  experts  in  matters  of  science,  whose 
oonfldence  in  many  cases  bears  a  direct  simil- 
itude and  ratio  to  their  i^oranc&  We  are 
not  disposed  to  extend  this  doctrine  into  th« 
field  of  hypothetical  conjecture  and  probabil- 
ity, and  to  give  certainty  aa  evidence  to  that 
nhich,  in  its  very  nature,  must  be  wholly  un- 
certain and  unsatisfactory,  dependent  on  cir- 
eumstajjces  and  conditions  entirely  secret, 
hidden,  and  unknown,  as  facts,  and  vriUi- 
ont  a,  knowledge  of  which  neither  science  nor 
cxperienoe,  however  great,  could  afford  ua 
the  remotest  information."  A.noaymoit3,  37 
Miss.  54.  And  Uie  last  question  propounded 
to  the  witness,  to  the  eflect  if  it  were  possi- 
ble for  the  fall  of  the  boy  to  occur  aa  de- 
scribed by  witnesses,  without  the  boy  strik- 
ing the  train  or  the  train  striking  Uie  boy, 
and  the  answer  thereto,  were  altogether  im- 
proper. It  was  one  of  the  disputed  facts  in 
the  csMe, — what  caused  the  injury  of  the  boy, 
— s«  ahown  by  the  answer  and  testimony  in 
support  of  it,  and  an  expert  is  nok  permitted 
to  testify  to  such  matters.  Xinwson,  Expert 
Bt.  2d  ed.  172.  The  same  line  of  remark  ap- 
plicaUe  to  the  first  expert  witness  applies 
also  to  the  second  one. 

5.  But  it  may  be  conceded  that  the  testi- 
mony referred  to  in  the  just-completed  par- 
agraph was  really  testimony,  and  sustained 
the  allegations  of  the  petition  as  to  the  boy 
being  sucked  under  the  wheels  of  the  cars 
by  the  current  of  air  put  in  motion  by  the 
forbidden  speed  of  the  train.  Still,  plain- 
tiffs, having  proved  that,  cannot  recover,  be- 
cause there  is  no  evidence  that  the  principle 
on  which  plsintiffs'  petition  is  founded  was 
known  to  defendant,  or,  if  known,  could  have 
been  provided  against.  No  man  is  required 
to  anticipate  an  accident  that  has  never  oc- 
curred before,  or  held  n^ligent  if  he  fails  to 
do  BO.  Were  the  rule  otherwise,  it  would  be 
a  lasting  and  indelible  reproach  to  law,  jus- 
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Uie  language  of  Mr.  Wirt  in  a  celebrated 
ease:  "Neither  the  human  heart  nor  the 
haman  understanding  will  bear  a  perversion 
BO  monstrous  and  absurd,  so  shocking  to  the 
soul,  so  revolting  to  reason."  Take  a  single 
illustration  of  so  plain  a  proposition;  A 
wholesale  grocer  of  the  metropolis  of  Mis- 
souri sends  his  wagon  down  to  the  train, 
loaded  with  sugar  for  some  distant  customer. 
Now,  chemists  are  aware,  so  it  is  said,  that 
sugar  contains  an  ingredient  which  is  the 
most  powerful  explosive  known  to  chemistry. 
While  the  wagon  is  on  its  way  to  the  train 
that  ingredient  becomes  aroused  into  "perni- 
cious activity,"  with  the  result  that  the  met- 
rical tra;^y  of  the  boy  on  the  burning  deck 
is  enacted  in  the  crowded  streets  of  St.  Louis, 
and  hundreds  are  slain.  Will  It  be  said  that 
50  L.  R.  A. 
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the  grocer  is  responsible  because  he  did  not 
anticipate  and  provide  against  such  an  un- 
heard-of resuUT  Or  that  he  ought  to  have 
consulted  some  learned  college  professor  be- 
fore engaging  in  such  a  hazardous  business 
(as  shown  alone  by  the  subsequent  accident) 
of  shipping  sugar  to  customers?  Would  not 
such  a.  suggestion,  if  heeded  and  applied,  be 
somewhat  in  restraint  of  trade!  Will  the 
grocer  be  held  negligent  and  respousible  for 
__  which  had  never  before  been 

appened  since  sugar  first  he- 
t\e  commodity?  It  seema  un- 
necessary to  pursue  this  subject  further.  The 
defendant  company  stands  on  the  same  plana 
in  the  real  case  as  does  the  grocer  iu  the 
hypothetical  one.  If  the  latter  is  not  re- 
sponsible, neither  is  the  former.  The  only 
knowledge  in  the  wide,  wide  world  that  a 
train  moving  at  a  given  rate  of  speed  would 
generate  a  current  of  air  that  would  suck 
under  its  grinding  wheels  a  boy  nearly 
twelve  years  of  sge,  if  standing  within  1  or 
2  feet  of  the  track,  was  confined  and  confided 
to  the  two  learned  professors,  who,  like  the 
Scottish  maiden,  the  mother  of  the  ghost 
child,  "hid  their  secret  in  their  breast,  "and, 
though  they  did  not,  like  her,  "die  in  travail 
unconfessed,"  yet  might  as  well  have  done  so. 
so  far  as  informing  defendant  was  concerned. 
For  these  reasons,  defendant's  demurrer  to 
the  evidence  should  have  prevailed.  More- 
over, it  should  have  prevailed  for  the  fur- 
ther reason  that  the  allegation  in  the  peti- 
tion that  plaintiff  was  "drawn  or  sucked 
into  and  under  said  train  by  the  force  and 
velocity  of  said  train,  .  .  .  which  speed 
and  velocity  caused  a  vacuum  to  form,  into 
which  said  James  Graney  fell,  and  was 
sucked  under  the  wheels  of  the  cars,"  etc., 
was  not  supported  by  testimony  to  the  ef- 
fect that  the  "wind  turned  him  around  and 
made  him  fall,  and  he  rolled  under  the  cars." 

I  am  aware  that  theee  views  are  directly 
repugnant  to  what  is  called  the  Fuchs  Casv, 
133  Mo.  les,  34  L.  R.  A.  118,  31  S.  W.  115. 
but  that  case  has  been  repudiated,  though 
not  eo  nomine,  in  BttlUvan'e  Case.  133  Mo. 
1,  32  L.  R.  A.  167,  34  S.  W.  566,  and  in 
American  Brewing  Aeeo.  v.  Taliot,  141  Mo 
674, 42  S.  W.  S7S.  See  also  authorities  cited 
in  minority  opinion,  133  Mo.  loo.  cit.  201,  34 
L.  R.  A.  120  et  aeq..  34  S.  W.  508.  which  ful- 
ly support  the  views  herein  expressed.  In- 
deed, not  a  single  line  of  court  or  text  writer 
con  he  found  to  the  contrary.  The  Fuoha 
Case,  decided  by  a  divided  court,  should 
therefore  no  longer  be  followed,  and  the  same 
is  true  of  this  case  as  first  reported. 

For  these  reasons,  we  reverse  the  judg- 
ment, and  remand  the  cause,  with  directions 
to  the  lower  court  to  enter  judgment  for  de- 
fendant on  the  verdict. 

BnrKBss,  J.,  concurs,  except  as  to  the  re- 
marks about  the  instructiona.  Roblnsos 
and  Marshall,  JJ.,  concur.  Valllant,  J., 
concurs  in  the  result.  Oantt,  Ch.  J.,  con- 
curs in  tiie  result  only.     Braee,  J.,  dissents. 

Rehearing  denied. 
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Mary  E.  EDWARDS 

F.  W.  LAMB. 
( N.H > 

A  pIitbIcIbd  Biar  be  liable  for  Injarles 
from  volBon  to  oue  TOluntarlt;  Ullitlng 
Id  eatlDE  far  ■  wound.  If,  kaowlag  of  totec- 
tlouB  poison  In  the  wound,  he  auurei  the  at- 
leudaat  that  Cbere  la  no  danger,  Bithousb  he 
U  lenonuc  of  alight  abraaloaa  on  tbe  atcend- 


(Jul;   2S,   18SS.) 

ON  DEMURRER  to  the  complaint  in  an  ac- 
tion brought  to  recover  damagea  for  de- 
fendattt'B  negligence  in  informing  plaintiff 
that  it  was  safe  for  her  to  asBiat  in  dreaaing 
a  wound.    Ovetrvled. 

Defendant  wae  a  phjeiciau  in  charge  of 
the  treatment  of  a  wound  which  had  been  re- 
ceived by  plaintiff's  husband.  The  wouad 
had  become  infectiouB,  and  the  declaration 
charged  that  defendant  informed  plaintiff 
that  there  was  no  danger  to  her  from  asaiat- 
ing  in  the  dressing  ajid  caring  for  aaid 
wound,  and  in  cleansing  the  uteneila  and 
diabcB  uaed  h;  him  in  treating  the  wound. 
Plaintiff  in  handling  the  utensils  or  aaaist- 
ing  in  dressing  the  wound  became  infected, 
«Dd  brought  this  suit  for  the  resulting  injur  v. 

The  further  facts  appear  in  the  opinion. 

Messrs.  Martin  ft  Howe,  W.  S.  Feaa- 
!••,  and  Stone  8t  BhaaiLaB,  for  plaintiff: 

When  a  person  does  act  he  must  act  as 
a  man  of  ordinary  prudence  would  under 
like  circum stances. 

Bigelow,  Torts,  p.  237;  Bishop,  Noncontr. 
Law,  i  1074. 

Nowhere  is  the  necessity  for  care  more  ob- 
vious than  in  the  conduct  of  a  physician 
dealing  with  bacilli  of  disease,  some  of 
which,  transported  into  the  blood  of  a  per- 
son, will  generate  pytemia,  the  fatal  prog- 
ress of  which  all  the  theories  and  practices 
of  medicine  are  powerless  for  a  single  hour 
to  arrest.  So  that  the  duty  which  the  cir- 
cumstances stated  in  the  declaration  im- 
posed upon  this  defendant  toward  this  plain- 
tiff was  commensurate  with  the  liability  of 
damage  to  her,  and  her  declaration  states  a 
plain  infraction  of  that  duty  by  the  defendant. 

Eattermann  v.  Stemonn,  1  App.  Div,  480, 
37  N.  Y.  Supp.  405;  OouM  v.  Slater  Woolen 
Co.  147  Mass.  315,  17  N.  E.  631;  Kennedy 
V.  Ryall,  67  N.  Y.  370 ;  WeUington  v.  Down- 
er Kfroaene  Oil  Co.  104  Mass.  87;  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  603;  State  use 
of  Bartlove  t.  Foso,  79  Md.  514,  24  L.  R. 
A.  879,  20  Atl.  601 ;  Aaron  v.  Brottes,  64  Tex. 
310.  53  Am.  Rep.  764. 

The  existence  of  the  pricks,  so  far  as  the 
declaration  ia  concerned,  in  no  way  increased 
defendant's  responaibility.  All  the  dectara- 
tinn  charges  him  with  is  a  failure  to  eier- 

NoTB. — Aa  to  degree  of  care  reqii1red~of  phf- 
Rlclaa,  see  Whltesell  v.  Hill  (Iowa)  a?  L.  a.  A. 
8S0,  and  note. 
60  L.  R.  A. 


ciae  the  care  of  an  ordinarily  prudent  man 
under  the  circumstances,  and  the  circumstaB- 
ces  do  not  include  the  allegation  as  to  pricks, 
because  defendant  is  not  charged  with  knowl- 
edge of  them. 

Brown  v.  Merrimiuik  River  Sou.  Bank,  67 
N.  H.  651,  39  Atl.  338;  George  v.  Fisk.  32 
N.  H.  32 ;  Sioeper  t.  Bandown,  52  N.  H.  244 ; 
State  V.  Manchester  it  L.  R.  Co.  52  N.  H. 
628;  Oor<lo»  v.  Boaian  A  M.  R.  Co.  SB  N.  H. 
396;  Lewis  v.  Ewtem  R.  Co.  60  N.  H.  1S7. 

Meters.  WIIUmd  B.  FeUowa  and  Bd- 
Wftrd  B.  B.  SftKborn  for  defendant. 

J.,  delivered  the  opinion  of  th« 


E resented  is  not  one  of  breach 
it  is  not  necessary  to  con- 
sider how  far  the  defendant's  contractual  du- 
ties extended.  Nor  is  it  neceaaary  to  decide 
whether,  in  the  absence  of  any  statement  by 
the  defendant,  he  would  be  liable.  The  case 
is  one  of  positive  action,  not  merely  of  fail- 
ure to  act.  The  declaration  alleges  that  the 
defendant  informed  the  plaintiff  that  tber« 
was  no  danger  of  infection,  and  when  he  did 
this  he  voluntarily  assumed  certain  obliga- 
tions. The  fact  that  bia  duty,  as  to  her,  was 
merely  to  advise,  and  not  to  administer  treat- 
ment, is  immaterial.  Harriott  v.  Plimpton, 
166  Maas.  686,  688,  44  K.  E.  092.  The  situa- 
tion was  such  that  she  needed  the  advice  of 
a  physician.  This  the  defendant  knew.  He 
knew  of  her  danger,  and  negligently  advised 
her  as  to.it,  and  she  was  injured  by  follow- 
ing his  advice.  That  when  he  advised  her 
he  assumed  the  obligation  to  use  due  care  in 
so  doing  is  not  open  to  doubt.  Carpenter 
V.  Blake,  76  N.  Y.  12.  26.  If  the  contract 
to  attend  the  plaintiff's  husband  were  elimi- 
nated from  the  case,  the  liability  would  be 
the  same.  The  gratuitous  character  of  the 
services  rendered  to  the  plaintiff  would  not 
excuse  the  defendant's  failure  to  exercise  aucb 
care  as  the  circumstances  demanded.  Peck 
V.  Hutchinson,  88  Iowa,  320,  327,  55  N.  W. 
611;  McVevins  v.  hotee,  40  III.  209.  On  the 
other  hand,  if  the  advice  to  the  wife  is  treat- 
ed as  a  part  of  the  performance  of  the  con- 
tract with  the  husband,  the  defendant  still 
owed  her  the  noncontractual  duty  to  use  care 
in  the  performance  of  such  of  his  services 
as  concerned  her  personally.  Harriott  v, 
Ptimplon,  188  Mass.  S86,  588,  44  N.  E.  992. 
It  is  urged  that  there  would  have  been  no 
danger  but  for  pricks  in  the  plaintiff's 
fingers,  of  which  the  defendant  was  ignorant. 
There  was  danger  unleas  the  plaintiff's 
hands  were  free  from  the  slightest  wounds- 
It  cannot  be  said,  as  a  matter  of  law,  that  a 
perfect  physical  condition  is  so  common  that 
the  defendant  could  reasonably  rely  upon  it 
in  giving  advice,  or  that  the  plaintiff  ought, 
aa  a  reasonable  person,  to  have  understood 
that  he  was  acting  upon  the  assnmption  that 
such  waa  the  fact. 
Demurrer  owmrulei 
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Tance  KING,  Retpt^ 


'Injvrlcs  to  tk«  pers*a  Siiid  iMjnrlea  to 
the  vropertT  of  the  persoii  loJurMI.  both 
reaultlhg  from  the  bsiiif  tortious  act,  arc 
aeparate  Itcou  of  damasea.  couatltatlut  but 
one  caiue  ot  action 

(U*7  81,  IBOO.) 

APPEAL  by  defendMit  from  a.  judgment  of 
the  Diatrict  Court  for  Mower  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 

•HcBdnotei  b;  Lawia,  J. 


II.  Bute  btutng  cmut  of  actio*  on  tha  fit- 
III.  Rule  baling  doms  of  action  on  the  act 
rV.  Effect  of  alulutei  mi  Io  joindtr  of  aauttM 


1.  Boopt  of  MOta. 

ThiB  note  la  eonaned  atTlctl;  to  tha  literal 
fseanInK  of  tbe  word  a  uaed.  The  expreasJoD 
"Injurlea  to  the  person."  as  here  uaed,  includes 
tDjurles  [o  the  physical  being  only,  eicludlng 
cases  of  Injurlei  to  the  teellnKS,  and  other  In- 
JuricB  tor  which  personal  actions  are  brought, 
as  trel'l  aa  caiei  of  pbyalcal  Injur;  to  one  per- 
son and  Injur;  to  the  property  of  SDOther.  Tbe 
vxpresalon  "Injuries  to  propert;,"  as  here  used, 
Includes  phj'slcal  property  anlf.  and  not  mere 
propert;  rlgbta.  SDCh  aa  tbe  right  ot  action  for 
Ion  of  ■eTTJces  of  a  wUe  or  child,  or  tor  a 
«r«ach  of  contract,  etc.  It  Is  limited  to  the 
qoevtloD  at  to  whether  one  or  two  cauaes  of 
aclloD  grow  out  of  a  alngls  act  causing  physical 
Injury  to  a  person,  and  at  the  same  time  caus- 
Ins  injnry  to  hla  chattels,  landa,  or  possessions. 

II.  BvU  ta*i»g  camtt  of  action  an  tht  fnjurv. 

Tbe  English  mie,  followed  and  acted  upon 
la  Bome  or  the  United  Slatea,  treats  a  cause 
oC  aetloD  aa  consisting  of  the  Injury  Inflicted, 
rather  than  tbe  act  causing  the  Injury,  so  that 
a  doable  Injary  would  supc^y  a  double  cause  of 
action,  though  the  act  caaslng  the  double  lu- 
Jory  was  a  single  one. 

Thus,  an  exception  to  the  rule  prohibiting 
tbe  plaintiff  from  splitting  his  demand  obtains 
where  Injuries  caused  by  the  same  tortious  act 
are  Inflicted  upon  a  peraon,  and  also  upon  bis 
property.  Wstson  t.  Teias  &  P.  B.  Co.  B  Tex. 
CI*.  ApD-  ti*.  21  B.  W.  92*. 

Damagea  to  property,  and  Injury  to  the  per- 
son, though  occasioned  by  one  and  the  same 
wrongful  act,  are  Infringements  ot  dl  If  erect 
rights,  and  give  rise  to  distinct  causes  of  ac- 
tion, hence  a  recoTcry  In  an  action  for  damages 
to  goods  doea  not  debar  an  action  subsequently 
1>rought  for  Injury  to  the  person  by  the  same 
fiO  L.  R.  A. 


cover  the  value  of  a  certain  wagon,  borees, 
and  harneas  aileffed  to  have  been  injured  by 
defendant's  negligence.    Beveraed. 

The  facts  are  stated  in  the  opinion. 

Mesara.  Shepherd  A  Catherwood  and 
H.  H.  neld,  for  appellant: 

The  former  suit  and  the  present  suit  are 
both  based  on  one  uid  the  iame  cauae  of  a4!- 

The  injuriea  to  person  and  to  property  are 
but  separate  items  of  dsjnage  arising  tiierc- 
from,  and  tlie  second  action,  under  tbe  doc- 
trine of  res  jwiioala,  is  barred. 

All  tbe  damages  from  a  single  tortioua  act 
are  an  entirety,  and  must  be  assessed  and  re- 
covered once  for  all. 

1  Sutherland,  Damages,  175-lM ;  O'Brim 
V.  Maaj^aring   (Minn.)   81  N.  W.  740. 

The  cause  of  tbe  plaintiff's  action  was  tlie 

Brunsden   v.   Humphrey,    L.   R    14   Q.   B. 

DIT.  141,  S3  L.  J.  Q.  B.  N.  S.  476,  51  L.  T.  N.  B. 
MiB,  32  Week.  Bep.  044,  42  J.  P.  4  :  Wataon  T. 
Tciaa  &  P.  K.  Co.  S  Tex.  Civ.  App.  144,  27  8. 
W.  S24 :  Boerum  v.  Taylor,  19  .Conn.  122. 

And  where  a  person  driving  In  his  csh  la 
injured  by  a  collision  with  a  van,  through  the 
negligence  ot  the  driver  of  the  van.  and  his  cab 
Is  also  Injured,  and  be  auea  tor  the  damage  to 
hla  cab,  and  recovers,  the  bodily  injury  sus- 
tained Is  on  Injury  in  s  distinct  right,  (or 
h  he  is  entitled  to  sue,  and  for  which,  there- 
he  is  at  liberty  to  maintain  an  action  not- 
standing  the  recovery  in  the  action  for 
age  to  the  cab,  Brunsden  v.  Hnmpbrey, 
L,.  B.  14  Q.  B.  DIv.  141,  B3  L.  J.  Q.  B.  N.  8.  476. 
el  L.  T.  N.  a.  520,  82  Week.  Bep.  844,  43  i.  P. 

And  oue  who  Is  Injured  In  a  railroad  wrscfc. 
In  which  horses  belonging  to,  and  being  tran*. 
ported  by,  him  are  also  lujurnl,  who  auea  tor 
ihe  Injury  to  the  horaea  and  recovers  Judgment, 
which  Is  paid,  !■  not  estopped  or  prevented,  by 
the  former  recovery,  from  bringing  and  main- 
taining an  action  tor  tbe  Injuries  to  himself, 
as  tbe  cause  of  action  asserted  In  the  suit  for 
the  Injuries  Indicted  upon  the  horses  Is  not  to 
be  regarded  aa  the  aame  as  that  In  the  action 
for  the  personal  Injury,  Walson  t.  Texas  A  P. 
B.  Co.  S  Tel.  Civ,  App.  144,  27  B.  W.  B24. 

So.  In  Boerum  v.  Taylor,  19  Conn.  122.  It  waa 
said  that  an  Injury  to  property  as  a  direct  re- 
sult of  a  wrongful  act.  and  an  injury  to  the 
health  of  the  plaintiff  aa  its  indirect  and  more 
remote  eonaequence,  though  growing  nut  of  the 
aame  act,  result  In  very  different  consequencea 
constituting  dlsBlmllar  causes  of  'action  :  and 
that  a  recovery  for  one  of  these  Injuries  would 
be  no  bar  against  a  recovery  for  the  other  in  a 
separate  action  therefor.  But  see  Seger  v. 
Barkba mated,  32  Conn.  290,  tH(ra,  III. 

One  of  the  tests  as  to  wh^ber  an  Injory  to 
the  person  and  to  the  properly  constitutes  one 
or  two  causes  of  action  Is  the  question  whether 
the  same  sort  of  evidence  wonid  prove  Ihe  plain- 
tiff's caae  In  each.  Brunsden  v.  Humphrey.  L. 
R.  14  Q.  B.  Dlv.  141,  SS  L.  J.  Q.  B.  N.  S.  4TS, 
Gl  L.  T,  N,  B.  529,  31!  Week.  Bep.  944,  42  J,  P. 
4  ;   Boerum  v.  Taylor,  19  Conn.  122. 

And  In  Brunsden  f.  Humphrey,  L.  R.  14  Q. 
B.  Dlv.  141.  53  L.  J.  Q.  B.  N.  8.  476,  CI  L.  T. 
N.  3.  529,  32  Week.  Bep.  944.  42  J.  P.  4,  Bowen, 
L.  J.,  sold  that  the  reason  for  the  rule  that  an 
Injury  to  the  person  and  to  property  by  tha 
aame  negligent  act  constltotSB  two  cauae*  «t 
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defendant't  Diligence,  and  the  dftinaga  to 
the  plaintifiF's  peraoc  and  property  was  ttie 
coniequence  of  auch  negilKence. 

Bvndemagle  v.  Cockt,  IS  Wend.  Z07,  32 
Am.  Deo.  448 ;  fiecor  v.  Bturgii,  16  N.  Y.  548 ; 
Nalhana  v.  Hope,  77  N.  Y.  420;  Law  v.  Uo- 
Donald,  02  How.  Pr.  340;  Haiee  v.  Peckham, 
e  How.  Pr.  229;  ifeilJy  v.  Sictlian  AsphaU 
Fauing  Co.  14  App.  Div.  242,  43  N.  Y.  Supp. 
636;  Rosenborg  v.  fittUen  UloMd  R.  Co.  38 
N-  Y.  S.  R-  i06,*14  N.  Y.  Supp.  476;  Sheldon 
V.  CorpentiT,  4  N.  Y.  579,  55  Am.  Dec.  301 ; 
ICoohicell  V.  Brown,  30  N.  Y.  207;  Jamigan 
T.  ^Icintnp,  43  Misa.  710,  5  Am.  Kep.  bii; 
Hodge  V.  Bennington,  43  Vt.  456. 

A  former  judgmrait  is  a  bar  to  ft  subse- 
quent suit,  if  the  suit  preaents  no  new  cause 
of  action,  but  anl7  new  ground  for  relief 
upon  the  same  cause  of  action. 

Thompson  v.  Uj/riak,  24  Minn.  4;   Pierro  • 


V.  St.  Paul  <C  N.  P.  R.  Co.  39  Uinn.  451.  40 
N.  W.  520;  SkogUmd  v.  UinneapoUa  Street 
H.  Co.  45  Minn.  330,  II  L.  R.  A.  222,  47  N. 
W.  1071. 

Separate  aetioiu  in  sueh  ca«ea  would  be 
contrary  to  the  inunemorial  practice,  and  to 
requite  them  would  produce  a  useless  and 
burdensome  multiplicity  of  suits,  and  would 
be  opposed  to  the  genenil  principle  of  law  in 
regard  to  the  dividing  of  claims  growing  out 
of  the  same  transaction. 

Segerr.  Barkhamated,  22  Coon.  295;  Lamb 
V.  SI.  Louit,  C.  d  W.  R.  Co.  33  Mo.  App,  439; 
Utickford  V.  St.  Louis,  7  Mo.  App.  217 ;  Un- 
ion R.  (£  Transfer  Co.  v.  TTOube,  59  Mo.  355; 
O'.Vaai  V.  Brown,  21  Ala.  485;  Rite  v.  Long,. 
6  lUnd,  (Va.)  457,  13  Am.  Dee.  730;  Bra.i- 
nenburg  v.  IndianapoUs,  P.  d  C.  R.  Co,  13- 
Ind.  103,  74  Am,  Dec.  250;  Wichita  £  W.  R. 
Vo.  T.  Beebe,  39  Kan.  466,  IB  Pae.  502;  Be- 


■ction  Is  tbat  the  mere  negligent  act  In  Itsett, 
If  accompanied  by  do  Injury,  la  not  actionable. 
but  become*  so  only  wbeu  demsse  la  caused  ; 
and  tbat  therefore  one  wroDE  la  done  when 
the  plalutltTs  enjoyment  ol  his  property  Is 
■ubatantlally  Interfered  with,  and  another 
wrong  arliea  when  injury  to  his  perion  la 
cauKd. 

The  theory  of  this  rule  ia  that,  as  an  Injury 
to  both  person  and  property  Is  to  two  different 
riEbts,  and  aa  dlffereiLt  evidence  ts  neoessarlly 
required  to  eetabllsh  the  two  Injuries,  two  dif- 
ferent causcH  of  action  mnit  neceHsarlly  arise 
therefrom.  TbiB  theory  appears  to  have  been 
retained  In  England,  aud  was  adapted  In  a  late 
eaae  In  Texas.  But  11  seems  to  hare  been  re- 
pudiated In  Connecticut ;  and.  while  tbers  Is  an 
absence  of  authority  od  the  subject  in  oome  of 
the  atatea.  It  appears  never  to  have  been  adopt- 
ed, or  to  have  existed  In  any  of  the  American 
■tatea  except  Texas  and  Connect  I  cut. 

III.  Bate  tatini/  oowc    or    aclfeii    on  the  act 

taiuiiio  mjurf. 

The  rule  auppotted  by  the  sreaier  weight  of 
American  autborlty  treats  a  single  act  causing 
injury  aa  glvinft  rise  to  but  a  aingle  cause  of 
action,  whether  or  not  tbe  act  infringes  upon 
OilTerenC  rights,   or  cauies  dUferent  injuries. 

Thus,  the  entire  Injury,  both  to  person  and 
property,  resulting  from  one  negligent  act,  con- 
Btltutes  bnt  one  cause  of  action.  I.«mb  t.  St. 
Louis,  C.  A  W.  U.  Co.  33  Ho.  App.  48a  ;  ElNO 
T.  Chicaoo,  M.  a  St.  P.  R.  Co. 

And  the  law  wlU  not  compel  the  plaintiff  to 
bring  two  suits  to  recover  his  damages.  Howe 
v.  Peckham.  10  Barb.  SSe.  6  Uow.  Pr.  229; 
Pittsburgh.  C.  C.  &  St.  L.  K.  Co.  t.  Carlson 
(Ind.  App.)  G6  y.  E.  251. 

A  plaintiff  cunnot  legally  maintain  more  than 
one  action  for  the  ssme  tortloaa  act.  and  cannot 
divide  the  tort,  and  have  one  action  for  an  In- 
jury to  his  property  and  another  for  an  Injury 
to  bis  person.  Doran  t.  Cohen.  I4T  Masa.  342. 
IT  N.  E.  347  ;  Reltly  t.  Sicilian  A^halt  Paving 
Co.  14  App.  Div.  242,  43  N.  Y.  Supp.  033. 

While  the  rule  la  that  no  more  than  one  dla- 
tlnct  cause  of  action  can  be  pleaded  In  a  single 
count,  where  dirrecent  and  aeparate  injuries 
have  resulted  from  the  same  act  or  cause,  the 
injuries  or  damages  may  be  united  and  counted 
upon  In  the  same  count.  Baltimore  &  O.  R.  Co. 
T.  Ritchie,  31  Md.  IB];  Chicago  West  Div,  B, 
Co.  V.  iDgraham,  131  lit.  659,  23  N.  S.  SZ-0. 

Where  damages  result  In  the  same  manner, 
and  tor  tbe  aame  negllgeal  and  wilful  act  of 
tbe  defendant,  and  are  coincident  in  time,  and 
60  L.  It.  A. 


the  causes  of  action  accrue  to  the  plaintiff  Ib 
the  same  rlgbt.  and  against  the  defendant  la 
the  same  character  and  capacity.  Ihey  may  be 
Joined  In  the  same  count  of  the  declaration. 
Chicago  Weat  Div.  B.  Co.  v.  lugrsliam,  131  III. 
eS9,  23  N.  H.  350. 

And  a  declaration  containing  bnt  one  count, 
alleging  Injury  both  to  tbe  person  aud  properly 
of  tbe  plaintiff,  by  reason  of  his  horse  having 
become  frlghteoed  and  having  run  away,  la 
consequence  of  the  appellant's  negligence  in 
improperly  eonstructlag  a  bridge,  Is  not  de- 
murmble  for  stetlug  more  than  one  distinct 
cause  of  action  In  a  single  count.  Baltlmor* 
*  O.  B.  Co.  T.  Ritchie,  31  Ud.  191. 

And  where.  In  consequence  of  a  negligent  de- 
fect In  a  highway  or  bridge,  one's  person  and 
property  are  injured  at  the  aame  time,  he  need 
not  sue  for  the  Injuries  separately,  but  may  re- 
cover damages  tor  both  In  one  action,  thougb 
tbe  damages  for  the  dilferent  Injuries  are  given 
by  dllTerenl  sections  of  the  statute  provldlug 
therefor.      Seger  v.  Earlthamaled.  22  Coon.  295. 

In  the  above  case  It  was  said  that  separate 
actions  for  Injury  to  the  person  and  to  tlie  prop- 
erty by  the  same  act  would  be  contrary  lo  Im- 
memorial practice ;  and  Co  require  them  would 
produce  a  useless  and  burdensome  multiplicity 
of  suits,  and  be  opposed  to  the  general  prla> 
ciples  of  law  la  regard  to  tbe  dividing  of  claim* 
growing  out  of  the  aame  Cransactlon. 

So,  a  single  collision  between  hones  and  b 
carriage  and  a  peraon  riding  a  bicycle,  caualDK 
damage  tioth  to  tbe  rider's  peraon  and  to  bis 
bicycle,  constitutes  bot  one  cause  of  action. 
BratthWBlte  v.  Hall,  108  Maaa  3S.  4S  N.  B.  398 

And  tbe  act  of  one  person  In  negligently 
running  his  wagon  against  the  carriage  of  an- 
other In  a  highway,  breaking  the  carriage,  and 
upsetting  the  plaintiff  and  Injuring  him,  ton- 
stltutes  but  one  cause  of  action.  In  which  tbe 
plaintiff  may  recover  bis  damages,  as  well  for 
his  personal  Injury  as  tor  the  Injury  to  his 
property.  Howe  v.  Peckham,  10  Barb.  656.  8 
How.  Pr.  229. 

And  where  a  car  unon  a  cable  railroad  strikes 
a  wagon,  which  results  In  personal  Injury  lo  ihe 
owner,  and  also  damages  bis  wearing  a 
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Cutes  but  B  aingle  caaae  of  actios 
alleged  Id  one  count;  and  be  Is  eutllled  lo  re- 
cover.  If  St  all,  for  damagea  sustaluiHl  on  ac- 
count of  the  injury  to  his  wagoa.  harness,  and 
horses,  and  wearing  apparel,  as  well  as  for  in- 
juries to  bis  person.  Lamb  v.  St.  Louia.  C.  & 
W.  E.  Co.  33  Mo.  App.  480. 

In  tbe  above  case  it  was  said,  quoting  from 
SCIcktord  V.  St.  Louis,  7  Mo.  App.  217.  that  tbe 


1W0. 


EiNfi  T.  CHtCAao,  H.  A  St.  P.  R.  Co. 


108 


loi'l  T.  Morgan.  7  Wall.  61B,  19  L.  ed.  20S; 
Columb  T.  Web«t0r,  60  U.  S.  App.  204,  43  L. 
B.  A.  190,  84  Fed.  B«p.  SB2,  28  C.  C.  A.  225; 
Hasard  Pfnoder  Co.  y.  Volger,  3  Wyo,  189, 
18  Pac.  637;  Bennett  v.  Rood.  1  Allen,  47, 
76  Am.  Dec.  705;  Fetter  v.  Beale,  1  Sailc.  11; 
Tratt  V.  Hartford  i  V.  H.  ft.  Co.  2  Allen, 
331;  Knowlton  v.  Hew  York  d  .V.  B.  R.  Co. 
147  Uaea.  606,  1  L.  R.  A.  625,  18  N.  E.  560; 
Dora»v.  Cohen,  147  MasB.  342,  17  N.  E.  647; 
Blm  T.  New  York  C.  d  H.  R.  R.  Co.  160 
Mas?.  447,  36  N.  E.  66;  Braithuiaile  y.  Bail, 
1B8  Mass.  38,  46  N.  E.  398. 

There  is  no  ground,  either  in  law  or  rea- 
■on,  lor  saving  that  it  is  the  injuries  which 
one  lUBtains  that  create  hie  right  of  action, 
and  Dot  the  act  which  produced  the  injuries. 

Freeman,  Judgn.  4th  ed.  1  241,  p.  423; 
Cooley,  Torts,  p.  62. 

The  statutes  providing  for  the  gurvivaJ  o( 

Tartooa  formB  or  lubjectg  of  an  Injurr  suRalaed 
hj  a  partr  from  a  iJnglc  wrongful  act  cannot 
nottlplr  the  CBUiei  of  act  loo. 

9o.  where  dsmiices  were  BUBtalaed,  batb  to 
pemn  and  Co  property.  throDEh  the  s^Ugence 
of  a  atreec  rail  war  company  In  caaalns  a  col- 
lision between  a  ilrect  car  on  Its  railway  and 
a  carriage  In  which  the  Injured  peraon  waa  rld- 
loc.  tbe  damwKi  to  the  person,  and  the  dam- 
acea  to  Ihe  haraei,  carriage,  and  bameai,  are 
not  aeparate  and  dlaCInt 


actions  do  not  create,  and  are  not  designed 
to  create,  any  new  cauaea  of  action;  and  they 
do  not  authorize,  and  are  not  intended  to  au- 
thorize, any  severing  or  splitting  of  causes  of 
action;  neither  do  they  change  any  general 
rules  in  that  respect. 

Rend  V.  Great  Eastern  R.  Co.  L.  R.  3  Q.  B. 
553;  Dibble  r.  New  York  d  E.  R.  Co.  25 
Barb.  183 ;  Green  v.  Thompson,  28  Minn.  500, 
6  N.  W.  37«;  Kent  v.  Chapel,  67  Minn.  420, 
70  N.  W.  2 ;  Bchioarz  v.  Judd,  28  Minn.  371, 
10  N.  W.  208;  Watson  ».  8t.  Paul  City  R.  Co. 
70  Minn.  .514,  73  N.  W.  400;  North  Femon 
V.  Voegler,  103  Ind.  321,  2  N.  E.  821. 

Messrs.  Lafayette  Frenob  and  A.  W. 
Wrlcliti  for  respondent: 

The  riile  th&t  a  judgment  is  conclusive  of 
anything  that  mi^nt  have  been  litigated  and 
settled  in  the  action  ia  limited  in  its  appli- 
cation  to  those  matters  wbidi  the  partie* 
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clarlnK    for  both  :    and   in   such    case    the   ]i 
■hould    take    into    conalderatlaa  the  damai 
rtanlting  botb  to  the  person  and 
Chicago   Wtat   Dlv.   B.   Co.   v.   Ingrabi 
III.  609,  23  N.  B.  S50. 

In  tbe  above  case  Brunsden  v.  Humphrey.  I>. 
H.  14  Q.  B.  Dlv.  141,  BS  L.  J,  Q.  B.  N,  8.  476, 
51  I^  T.  N.  S.  B2B.  32  Week.  Hep.  044,  42  J.  P. 
4.  supra.  II.,  was  said  not  to  be  controlling,  but 
waa  dlatlngulshed  upon  the  ground  that  In  the 
latter  case  the  plaintiff  recovered  Judgment  for 
■n  Injury  to  his  cab  caused  by  collision  wllb 
tb*  defendant'a  van  through  the  negligence  of 
ibe  defendant's  servant,  and  subaequenily  aued 
Ibe  same  defendant  for  personal  Injuries  to 
hJmaelf  alleged  to  have  resulted  from  the  same 
eotllslon,  and  It  waa  held  Chat  Che  former  salt 
WU  not  a  bar  to  the  second  recovery. 

Nor  !■  there  an;  duplicity  In  a  complaint 
charging  that  the  aile  of  the  plaintiff' 


waa    broken    through    : 


egllgen 


defect 


blfhwBj.  and  the  plaintiff  Chroi 
carriage  and  Injured,  and  the  horse  Cbereby  be- 
ame  startled  and  ran  along  an  Insufficient  road 
tor  aome  SO  rods,  and  plunged  Into  a  ditch  and 
waa  killed,  though  embraced  all  In  one  count  aa 
one  and  a  alngle  canoe  of  acClon,  the  whole  sec- 
tion of  Che  blgbway  being  alleged  to  bave  been 
Inanfflclent.      Hodge  v.  Bennington,  48  Vt.  450. 

And  a  connt  In  a  declaration  that  tbe  de- 
fendant negligently  managed  bis  steamboat  so 
aa  to  run  down  tbe  plaintiff's  sailboat,  render- 
Ine  It  unfit  for  use.  and  damaging  It  In  a  desig- 
nated amount,  and  another  count  that  the  de- 
fendant negligently  managed  hia  steamboat  ao 
a*  to  run  down  the  plaintiff's  aaJlboat.  whereby 
be  waa  Injured  In  bis  person,  are  both  for  tbe 
^me  cause  of  action ;  and  an  allowance  of  an 
amendment  adding  the  second  count  does  not 
discbarge  Che  sureties  on  a  bond  to  dlaaolve  an 
attachment  lamed  aikder  tbe  drst  count.  Doran 
T.  Cohen,  14T  Haas.  342,  17  X.  B.  647. 

ADd  a  plaintiff  In  an  action  to  enjoin  a  don- 
gecons  and  otteDsive  nulaance,  and  for  damagea 
csnaed  thereby,  who  la  found  to  have  sustained 
a  special  UJnrr  to  his  health  and  property 
M  L.  R.  A. 


0  compensation 


theretrom,  la  entitled,  n 

for   damages  tbereby   ( 

aach  a  Judgment  as  will   prevent  the  further 

perpetration     of     tbe     wrong     complained     of. 

Chapman  v.  Boch  eater,  110  N.  X.  276,  1  L.  R. 

A.  29B.  IB  N.  E.  88. 

8o.  where  several  such  suits  ars  brooght  the 
pendency  of  the  first  may  be  pleaded  In  abate- 
ment of  tbe  other  aulta,  and  a  Jadgment  In 
either  will  be  a  bar  to  a  recovery  In  any  other, 
Rellly  V.  Sicilian  AvhalC  Paving  Co.  14  App. 
Dlv.  242.  43  N.  V.  Supp  536. 

And  tbe  fact  that  an  action  for  damagea  to 
the  property  waa  commenced,  and  Judgment 
therein  recovered,  while  an  acClon  for  damages 
Co  tbe  person  caused  by  the  same  negligent  set 
was  pending,  does  not  affect  the  rule  that  the 
two  constituted  but  a  single  cause  of  action, 
and  that  satisfaction  In  an  action  for  tbe  one 
la  an  eitlngulohment  of  the  action  tor  tbe  other. 
Rellly  V.  Sicilian  Asphalt  Paving  Co.  81  App. 
Dlv.  302,  52  N.  T.  8npp.  817. 

And  where  a  pile  of  sand  la  negligently  left 
□ncovered  In  the  roadway,  with  which  a  person 
driving  In  the  street  comes  in  contact  and  sns- 
talns  a  persona)  Injury,  and  the  carriage  Is 
also  damaged  thereby,  there  la  but  a  alngle 
wrong,  conatltntlng  one  cause  of  action ;  and 
where  action  Is  brought  to  recover  damages  for 
Che  personal  injuries,  and,  after  Issue  Joined, 
another  action  Is  Instituted  In  another  court  to 
recover  tbo  damage  to  the  carriage,  which  la 
proaecuCed  to  Judgment  and  such  Judgment  sBt- 
laQed,  the  cause  of  action  Including  the  Injacy 
to  the  person  Is  extinguished.     IMd. 

And  where  acClon  Is  brought  Co  recover  dam- 
agea for  personal  Injury  caused  by  alleged  neg- 
ligence of  Che  defendant,  and  aubsequencly  an- 
other action  Is  brought  against  the  defendant 
In  another  court,  based  on  Che  same  atate  o( 
tacts,  for  Injury  to  property,  consisting  of  dam- 
ages to  tbe  wagon  In  which  the  plaintiff  waa 
riding  at  the  time  of  the  accident,  and  Judg- 
toent  la  rendered  therein  and  afterwards  sat- 
isfied, tbe  defendant  should  be  allowed  to  eis  a 
supplemental  answer  In  tbe  action  for  personal 
Injuries  letting  up  the  recovery  and  satlafac- 
tlon  In  tbe  oCber  action  lu  bar  of  tbe  recovery 
In  tbe  personsl-lnjary  action,  aellly  v,  Sicil- 
ian Asphalt  Faving  Co.  14  App.  Dlv.  242,  48  N. 
Y.  Supp.  536. 

And  where  two  actions  are  brought  Co  recover 
damages  for  alleged  negligence  growing  out  of 
the  same  accident,  one  of  them  for  personal 
Injuries  sustained  by  the  plaintiff,  and  the  other 
for  Injury  and  damage  done  to  hie  horaea  and 
wagon  and  harness,  tbe  defendaiA  may  seC  up 
In  each  case  the  pendency  of  the  other  action. 
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MumsaoTA  Scpkeub  Coubt. 


Hat, 


under  Uieir  pleadings  and  the  iseues  joined 
in  the  former  action  might  liave  controverted 
and  have  had  dcdded  ii;  the  verdict  and 
judgment;  but  it  hag  never  been  bo  extended 
as  to  compel  the  party  having  several  differ- 
ent causes  of  action  aKainet  another  to  join 
them  in  one  action,  because  they  were  of 
such  a  character  that  the  law  would  permit 
their  union. 

Black,  Judgm.  S  ^32 ;  Eattman  v.  Porter, 
14  Wis.  48;  Felton  v.  Smith,  88  Idd.  149,  45 
Am.  Eep.  464;  Perry  v.  Diokerson,  85  N.  Y. 
345,  39  Am.  Rep.  663. 

Although  both  suits  maj  refer  to  tlie  same 
transaction  or  subject-matter,  if  the  causes 
of  action  are  not  the  same  tjie  first  action 
is  not  a  bar  to  the  latter. 

Linns  t.  Stout,  44  Minn.  110,  46  N.  W. 
319;  Slate  ea  rel.  Tracy  v.  Oooleg,  S8  Minn. 
614,  60  N.  W.  338. 

or  msj  move  tor  a  consolidation  at  tb«  two  ac- 
tloDB  on  the  KTound  thst  Ijoth  are  based  upon 
the  same  canae  of  action ;  but  he  li  not  entllled 
to  an  order,  In  tbe  action  brought  lor  Injorles 
to  tbe  property,  lor  leave  to  serve  sa  amended 
or  supplemental  answer  setting  up  the  Judg- 
ment In  the  tormer  action  as  a  bar  to  a  recover? 
under  N.  Y.  Code  Civ.  Proc.  I  G44,  provldlDK 
that  tbe  court  ma;,  upon  such  terms 
jast,   permit  a  supplemental   pleading  alleging 


The  best  and  moat  accurate  teat  aa  t« 
whether  a  former  judgment  is  a  bar  ia  to 
inquire  whether  the  same  evidence  will  sus- 
tain both  the  former  and  the  present. 

West  V.  Hentieaiey,  58  Minn.  133,  5B  N.  W. 
B94;  Waynata  T.  Qreat  SortKern  fi.  Co.  67 
Minn.  385,  69  N.  W.  1073 ;  lUinoU  C.  B.  Co. 
V.  Staler,  139  111.  190,  28  N.  £.  830;  Black, 
Judgm.  I  726. 

The  injuries  to  the  plaintiff's  person,  and 
the  i: ... 

causes  of  action. 

Black,  Judgm.  (  740;  1  Van  Fleet,  For. 
mer  Adjudication,  %  110;  Brtindsdeti  v.  Hum- 
phrey. L.  E.  14  Q.  B.  Div.  141 ;  MacdougaU 
T.  Knight,  L.  R.  26  Q.  B.  Div.  1;  DarUg 
Main  Colliery  Co.  v.  Uitchell,  L.  R.  11  App. 
Cas.  127 ;  Wotton  v.  Texat  d  P.  R.  Co.  8  Tex. 
Civ.  App.  144,  27  S.  W.  B24;  MitaouH  P.  R. 


material  (acts  occurring  atter.  or  of  which  I 
part7   was  Ignorant   when,   he  made   a   lorn 
pleading.      McAndrew  v.  Lake  Shore  &  M.  S.  R. 
Co.  TO  Han,  4S,  2S  N.  T.  Supp.  1074. 

So,  In  Bliss  V,  New  York  C.  A  H.  B.  H.  Co. 
160  Mass.  447,  3S  N.  E.  SS.  which  was  an  ac- 
tion for  personal  Injuries  and  damage!  to  cloth- 
ered  through  tbe  alleged  negligence  of 
:  while  tbe  plalnCilf  was  a  pas- 
senger upon  one  of  Its  tralna,  It  was  uild  that 
the  Injarj  to  the  plalatllTi  peraon  and  to  bla 
clothing  furnished  but  one  cause  ot  action,  and 
that  a  recoverj  ot  daniages  by  him  for  the  In- 
lar;  to  bis  clothing  would  have  barred  a  sub- 
•equeot  action  for  his  personal  lojurr :  but  the 
question  Iq  tbe  ease  waa  as  to  whether  the 
plaintiff,  alleging  fraud,  was  bound,  before  bring- 
ing the  action,  to  return  a  sum  of  monej  re- 
ceived for  the  iDjurr  to  his  clothing,  and  wheth- 
er tbe  action  was  defeated  by  hia  omlBalon  to 
return  It. 

And  In  Taylor  v.  Uanhattan  R.  Co.  fiB  Hun. 
son,  6  N.  I.  Supp.  488,  It  was  conceded  that  a 
person  suffering  an  Injury  to  his  person  and 
properly  caused  by  the  same  negligent  act  Is 
reqnlred  to  Inolade  both  Injuries  in  an  action 
therefor,  and  chat  be  cannot  sever  the  dsima 
for  aueh  injuries. 

And  In  Bninsden  v.  Humphrey,  L.  B.  14  Q. 
B.  Div.  141,  6S  L.  J.  Q.  B.  N.  S.  478,  Bl  L.  T. 
N.  8.  639,  S2  Week.  Rep.  944,  42  J.  P.  4.  Cole- 
ridge, Cb.  J.,  says  Id  bis  dissenting  opinion, 
that  It  seems  a  subtlety  not  warranted  by  law 
to  bold  that  a  man  cannot  bring  two  actions  If 
be  Is  Injured  ID  bis  arm  and  In  bis  leg.  but  can 
bring  two  If,  bealdea  his  arm  and  leg  being  In- 
Jnred,  bis  trousers  which  contslned  bla  leg,  and 
his  coat  sleeve  wblcb  contained  bis  arm.  were 

Bo,  In  Spencer  v.  tJtlca  A  B.  R.  Co,  S  Barb. 
8S7,  the  action  wsa  one  against  a  railroad  com- 
pany for  negligently  running  a  train  ot  cars 
Bgalnst  tbe  plaintiff's  wagon,  by  which  his 
wagon  was  destroyed,  and  be  was  Injured  per- 
sonally :  but  the  decision  was  based  upon  tbe 
qneatlon  ot  contributory  negligence,  and  the 
effect  of  the  Injury  ~ 
SOL.R.A. 


b  reference  to  the  nnii 


irotci 


IS  ot  action 


And  In  Rosenberg  v.  Btaten  Island  R.  Co.  38 
>'.  y.  B.  R.  106,  14  N.  Y.  Supp.  4TS,  an  action 
(or  Injury  to  plalntlfTs  borse  and  wagon  by  eol- 
llalan  with  the  defendant's  ears  through  aJ- 
leged  negligence  on  the  part  o(  the  de(endant, 
and  an  action  for  Injury  to  plaintiff's  person 
by  tbe  same  collision,  were  consolidated,  par- 
tially upon  tbe  ground  that  tbe  two  oauaes  of 
action  oroae  out  of  the  same  traossctlon  and 
might  theretore  b*  Joined,  under  N.  T.  Code 
Civ.  Proc.  I  484.  Bobd.  9,  and  partly  upon  tha 
ground  that  the  two  Injuries  constituted  • 
single  csuse  of  action,  the  court  aaying  that 
Id  both  cases  the  cause  o(  action  Is  tbe  negli- 
gence o(  tbe  de(endaDt  In  ronnlng  Its  train,  and 
that  one  and  the  same  act  of  negligence  la  al- 
leged as  the  occaalon  of  each  Injury,  and  that 
the  tort  waa  single  while  the  effects  of  It  wer« 
double,  and  It  was  suggested  that  the  plalntlfl 
had  split  up  a  single  cansa  of  action;  bat  the 
decision    was   not   pat   ezpTesBly     upon     that 

The  theory  of  this  rule  Is  that  a  single  wrong- 
ful act  can  give  rise  to  but  one  cause  of  action, 
though  It  may  result  in  dlllereac  injuries,  or 
Injuries  to  different  rlgbts,  as  the  cause  of  ac- 
tion grows  out  of  tbe  act  ItseK,  and  not  out  of 
Its  resnlta.  This  is  the  prevailing  theory  In 
the  Onlted  States,  and,  though  some  states 
have  no  decision  on  the  subject.  It  Is  thought 
that  It  may  bs  assumed  to  eilat  In  ail  tba 
states  eieept  Taxaa. 


Statutes  providing  for  the  Joinder  o(  causes 
ot  action  have  been  held  to  be  Inapplicable,  dd- 
der  a  rule  tbat  a  single  act  constitutes  but  a 
single  cause  o(  action,  though  the  injury  may 
be  to  more  than  one  right,  on  the  theory  that, 
as  there  Is  but  one  cause  of  action,  there  can 
be  no  question  of  Joinder ;  and  there  Is  at  least 
one  instance  In  which  the  Joinder  of  Injuries 
to  the  person  and  to  the  property  Is  speclailT 
provided  for  by  statute,  without  reference  to 
whether  they  constitute  one  cause  of  action  or 

Tbua.  N.  r.  Code,  |  1ST,  providing  that  tho 
plaintiff  may  unite  several  causes  of  action 
In  the  same  complaint  when  they  arise  out  ot, 
'-.  .  .  2,  Injuries  with  or  without  force  to 
ths  person ;  S,  Injuries  with  or  without  force  to 
tbe  property ;"  but  that  the  causes  of  action  ma 
nnlted  must  all  belong  to  only  one  ot  snch 
not  require  the  plaintiff  to  aevnr 


19O0L 


EiMQ  T.  CsicAoo,  H.  &  Bt.  p.  B.  Co. 
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Co.  ▼.  Soammon,  41  Kan.  E2I,  21  Pac  590; 
Stoglund  V.  Minneapolis  Street  R.  Co.  45 
Minn.  330,  11  L.  R.  A.  222,  47  N.  W.  1071. 

The  plulutifT  is  not  obliged  to  unite  the 
two  ciusea  of  action  in  the  same  complaint. 
He  may  or  may  not  do  so,  at  bie  election; 
ftDd  if  they  are  separate  causea  of  action  the 
former  suit,  brought  to  recover  damagei  (or 
injury  t4<  his  person,  cannot  be  a  bar  to  this 
suit  to  recover  damages  for  injury  to  his 
property. 

Pom.  Rem.  A  Rem.  Hightt,  S  453. 

The  rigbt  of  personal  security  consists  in 
a  person's  legal  and  uninterrupted  enjoj- 
meiit  of  bis  life,  his  limbs,  his  body,  his 
health,  and  his  reputation,  to  each  of  which 
he   may  be  said  to  have  a  natural  inherent 


a  ^ngle  canie  ol  action  canslBtlnc  of  an  iDjarj 

to  bis  parson  and  proiwrtj  hj  a  single  act  of 
negKgence.  Howe  T.  Peckbam,  10  Barb.  ec«, 
«  How.  1^.  229. 

And  Id  Uinnesota  a  pIslDtltt  Is  not  obliged 
Ut  elMt  between  a  cause  of  action  (or  Injury 
reaultlng  from  foul  exbalatloni  from  an  old 
priTT  TiDlt  left  In  an  excavation  made  by  the 
detendant  next  to  tbe  plalntllTs  Dremlses.  and 
from  BUBnant  water  therein  esuslng  personal 
diacomfort  or  sulTetlnE.  and  one  for  depositing 
e&rth  and  dibrit  from  the  excavation  In  the 
■treet  and  on  tbe  sidewalk  In  front  of  tbs 
plKlntllTB  premlKB,  whereb;  access  thereto  was 
obstructed.     Aldrlcb  r.  Wetmore,  06  Ulna.  SO, 


67   I 


'.  221. 


And  Uo.  practice  act  1S6S,  p.  122B,  art.  6, 
I  S.  provided  tbat  several  canses  of  action 
founded  on  Injnrles.  with  or  withoat  force,  to 
person  and  property  may  b«  Joined  In  the  same 
petition,  creates  a  class  of  causes  of  action 
wbleb  ma;  be  Joined,  Including  all  Injurlei 
whatever  to  person  or  property,  whether  real 
or  penoaal,  direct  or  connquentlal,  and  wheth- 
er the  damages  are  given  by  statute  or  by  com- 
DHU  law.  single  or  double.  Clark  v.  Hannibal 
A  St.  J,  a  Co.  38  Mo.  202. 

There  bps  casts  of  a  very  similar  nature, 
bowever.  which  bave  been  determined,  apparent- 
ly, on  the  qneation  of  Joinder. 

Thus,  a  count  Id  trespass  for  an  Injury  to 
tbe  property  of  the  plalntllt,  and  a  count  for 
MinseijueDtlal  Injury  to  bis  person,  cannot  be 
Joined  at  common  law.  Boemm  v.  Taylor,  19 
Conn.   122. 

And  a  cDtioE  for  trespass  for  an  Injury  to  the 
property,  and  one  For  a  coti sequential  Injury  to 
tbe  person,  of  tbe  plaintiff,  cannot  be  Joined 
nnder  tbe  Connectlcat  statute  of  ISSfl,  provid- 
ing that  one  or  more  counts  In  trespass  on  tbe 
case  founded  In  tort  may  bs  Joined  with  one  or 
more  counts  In  treiDaai  la  the  same  declara- 
tion, when  all  of  such  counts  are  for  the  same 
canae  ot  action,  where  tbcre  la  no  av 
that   (he  two  connta  are  for  tbe  same 


And  a  complaint  alleging  In  one  count  tbe 
pnttlng  of  Qlthy  substances  Into  a  quart  of 
mm  Id  a  Jug,  whereby  the  mm  was  rendered 
VBlneless.  and  tbst  such  filthy  and  noilous  sub- 
stancea  were  put  In  tbe  quart  of  rum  contained 
In  tbe  Jug  with  tbe  deaiga  tbat  tbe  plaintiff 
Should  drink  thereof,  and  that  the  plaintiff 
drank  of  the  mixtore  and  was  thereby  made 
sick  and  mucb  Injured  In  his  health,  is  de- 
murrable for  misjoinder  of  canies  of  action, 
the  conspiinencee  of  tbe  act  complained  of  be- 
inn  easenllally  dllTerent.     IMd. 

And  a  count  for  an  assault  and  battery  for 
60  L.  R.  A. 


without  Inyirtg  the  foundation  of  an  action 
for  damages. 

1  Bl.  Com.  pp.  129,  130;  Broom,  Commcn 
Law,  p.  883, 

The  right  of  property  ccneisting  "in  the 
free  use,  enjoyment,  and  disposal  of  all  hit 
acquisitions  without  any  control  or  diminu- 
tion, save  only  by  the  laws  of  the  land,"  is 
an  absolute  right  inherent  in  every  English- 

I  Bl,  Com.  p.  138;  Brown,  Common  Law. 
p.  762;  2Co',  Inst  65. 

It  is  because  two  separate  and  distinct  pri- 
mary rights  were  invaded  by  one  and  the 
same  wrong  that  two  causes  of  action  re- 
sulted to  the  plaintiff. 

Pom.  Rem.  k  Rem-  Rights,  {  456. 

If  we  disregard  the  distinction  between  aD 
infraction  of  the  right  of  personal  security 

forcibly  alsctlng  the  plaintiff  from  tbe  defend- 
ant's cars,  and  beating  and  kicking  him  In  ao 
doing,  he  being  at  the  time  a  passenger  there- 
on, and  one  for  an  Injury,  caused  by  negllgsnee, 
to  a  chest  of  tools  which  the  detendsnt  under- 
took for  hire  to  tcansport  safely  at  tbe  same- 
time,  constltnte  different  causes  ot  action,  antt 
will  not  be  deemed  to  be  the  same,  though, 
averred  to  bs  In  tbe  complaint;  and  the  nnlott 
of  such  counts  in  tbe  same  complaint  Is  a  mis- 
joinder, especially  where  tbe  allegations  la  re- 
spect to  tbe  Injury  to  the  tools  contain  every- 
thing that  Is  essential  to  a  recovery.  Havens 
V.  HartltoPd  &  N.  B.  K.  Co.  SB  Conn.  220. 

Bo,  a  complaint  alleging  tbat  by  tbe  wrongful 
acts  of  the  defendanta  the  plaintiff's  property 
waa  damaged,  her  character  was  Injured,  and 
that  her  health  baa  been  permanently  Impaired, 
alleges  three  diatmct  causes  of  action  tor  each 
of  which  she  is  entitled  to  recover  damages, 
each  of  such  sets  constituting  a  distinct  cause, 
and  Is  demorrabls  under  Cal.  Code  Civ,  Proc. 
I  42T,  providing  that  the  plaintiff  may  unite 
several  cauaea  of  action  In  tbe  same  complaint 
when  they  all  arise  out  of  ".  .  .  5.  In- 
juries to  character,  8.  injuries  to  person,  T,  In- 
juries to  property;"  but  that  the  cauiea  of 
action  so  united  mast  sll  belong  to  only  one  of 
tbe  claases.  Lamb  v.  Bartaugb,  lOB  Cal.  eso, 
SB  Pac.  se. 

And  Injuries  to  tbe  person  and  tbe  property 
of  tbe  plaintiff,  and  false  Imprisonment  of  bis 
person,  and  forcibly  ejecting  bim  from  a  home 
and  keeping  him  out  of  the  possession  thereof, 
alleged  In  a  complaint,  ore  a  misjoinder  under 
California  practice  act,  I  64,  providing  tbat  the 
plaintiff  may  unite  several  canaes  of  action  In 
tbe  same  complaint  when  they  arise  out  of  cer- 

■tatcd  under  seven  different  beads,  tbe  sixth 
class  beltig  Injuries  to  tbe  penon,  and  the 
seventh  Injuries  to  property,  as  tbe  complaint 
includes  two.  If  not  three,  of  these  several  clasa- 
es.  and.  Instead  of  being  separately  atated,  they 
are  all  united  In  one  count.  McCarty  v.  Fre- 
mont, 23  Cal.  IflT. 

So,  In  Townseud  v.  Coon,  T  N.  T.  Civ.  Proc. 
Rep,  66,  It  was  held  that  a  coDptalDt  elleglDg 
breach  of  contract,  tbat  tbe  defendant  with 
force  and  violence  caat  the  plaintiff  and  bis 
family  out  of  doors  Into  tbe  itreet  and  frlgbt- 
ened  bis  wife  and  made  her  sick,  whereby  he 
was  put  to  an  expense  for  medical  services :  and 


nd    fur 


oke   a 


!d  his  furniture. — states  three  causes  of 
actios,  one  far  breach  of  contrsct,  one  for  per- 
sonal Injuries,  and  one  for  Injury  to  personal 
property,  which  are  not  such  as  can  be  united 
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knd  protection  of  ftaperU,  then  ne  should 
disregard  the  diatiiiction  known  at  comnion 
law  and  recognized  b;  the  atatuU,  and  the 
plaintiff  should  be  required  to  embrace  in  one 
cause  of  action  damans  to  real  property, 
and  to  charBCt«r,  and  injuries  to  the  peraou 
and  to  the  character,  which  cannot  be  joined, 
even  by  separate  counts,  although  committed 
bf  the  same  act  and  at  the  same  time. 

Anderson  v.  Bill,  53  Barb.  238;  Gore  v. 
Condon,  87  Md.  368,  40  L.  E.  A.  382,  3B  Atl. 
1042.  ' 

Iiewl>,   Jq  delivered  th»  opinioii  of  the 

Plaintiff,  while  riding  in  and  driving  his 
wagon  across  defendant's  trails,  was  run 
into  by  defendant's  train.  As  a  result,  he 
was  personally  injured,  and  the  wagon  and 
horses  and  harness  were  damaged.  There- 
after plaintiff  brought  an  action  against 
defendant  to  recover  for  the  injuries  siuTered 
in  hia  person,  and  secured  a  judgment  of 
$1,0U0.  While  that  action  was  still  pending: 
«n  appeal  in  this  court  (77  Minn,  104,  79  N. 
W.   611)    plaintiff   commenced   the   present 

frocccding  to  recover  the  damaga  sustained 
y  the  injury  to  the  horses,  wagon,  and  har- 
ness, alleged  to  be  $226.  As  a  defense  to 
this  action,  defendant  pleaded  the  former 
judgment  as  a  bar,  and,  by  an  amendment 
later,  pleaded  its  full  payment  and  satisfac- 
tion. Upon  the  trial  below,  judgment  was 
rendered  for  the  full  amount  and  defendant 
apppals. 

This  brings  before  as  a  question  new  to 
this  court,  uw.:  Where  the  person  himself 
and  his  personal  property  are  injured  by  the 
game  tortious  act,  does  there  arise  only  one 
cause  of  action  for  damages,  or  is  there  one 


separate  and  independent  caoae  of  acticm  for 

injuries  to  the  person,  and  another  for  dama- 
gcA  to  the  propertyT  It  has  long  since  be- 
come settled  in  this  state  that  a  single,  en- 
tire cause  of  action  cannot  be  split  up  into 
several  suits,  and  that  ona  recovery,  altbough 
it  be  in  part  recovery  tot  the  entire  injury, 
is  effectual  ait  an  estoppel.  Pierro  v.  jSt. 
{•aul  di  N.  P.  R.  Oo.  39  Minn.  451,  40  N.  W. 
520;  Tkompaon  v.  Myrick,  24  Minn.  4;  Zie- 
barth  V.  Nye,  42  Minn.  541,  44  N.  W.  1027 ; 
O'Brien  V.  ^(a7l^raring  (Minn.}  81  N.  W. 
746.  Mr.  Dunnell,  in  his  new  work,  Min- 
nesoU  Pleading  Hi  286,  286),  defines  a 
cause  of  action,  and  quotes  from  Pomeroj  on 
Remedies  i.  Remedial  Rights  [}  453] :  "Ev- 
ery remedial  right  arises  out  of  an  anteced- 
it  primary  right  and  corresponding  duty. 


rests.  Every  judicial  action  must,  therefore, 
involve  the  following  elements:  A  primary- 
right  possessed  by  the  plainUff,  and  a  corra- 
apnnding  primary  duty  devolving  upon  the 
defendant;  a  delict  or  wrong  done  by  the  de- 
fendant, which  consisted  in  a  breach  of  such 
primary  right  and  duty;  a  remedial  right  ia 
favor  of  the  plaintiff,  and  a  remedial  duty 
resting  on  the  defendant,  springing  from  this 
delict;  and  finally  the  remedy  or  relief  itself. 
Every  action,  however  complicated  or  how- 
ever simple,  must  contain  these  essential  ele- 
ments. Of  these  elements,  the  primary  right 
and  duty  and  the  delict  or  wrong,  combined, 
constitute  the  cause  of  action."  The  learned 
trial  judge,  in  a  carefully  written  memoran- 
dum, based  his  decision  upon  the  proposition 
that  at  the  common  law  every  person  waa 
possessed  of  two  distinct  primary  rights, — 
the  right  of  personal  security  and  the  right 


In  the  same  complaint  under  N.  Y.  Code  dr. 
Proc.  f  484,  subd.  7,  and  la  deniurrable. 

And  In  Lsmmlag  v.  Gain  aha.  03  Hun.  S2,  IT 
N.  y.  Supp.  328,  It  was  held  that  an  allegation 
In  a  cooiiilalnt  seCtlDg  up  the  oiterBtlon  of  a 
railroad  in  a  public  hlghwar,  constlcatlng  a 
public  nuisance,  and  showing  special  Injur;  to 
the  plaintiff,  and  another  allegation  In  tbe  same 
oom plaint  letting  fortb  personal  Injuries  In- 
Blcted  uiwn  the  plaintiff  b7  the  alleged  negli- 
gence of  the  defendant  In  tbe  management  of 
the  locomotive  on  such  railroad,  do  not  set  up 
the  some  cause  at  action,  one  being  s  csase  of 
action  for  relief  from  a  nuisance  causing  special 
•Jamige  b;  reasim  ot  Its  continuance,  and  the 
other  a  cause  of  action  for  negligence  lu  the 
operation  of  a  particnlar  train  at  a  given  time ; 
and  such  cauaes  cannot  properl;  be  Joined. 

But  In  Lamming  v.  0«luaha,  13B  N.  Y.  239, 
31  N.  E.  10S4.  this  case  waa  reversed,  but  the 
decision  was  put.  not  upon  the  ground  that  tbe 
two  Injuries  constituted  bat  one  cause  of  action, 
but  apon  tbe  ground  that  tbe;  were  properj; 
pleaded  together  as  arising  out  of  the  same 
iraoasctlon,  or  transactions  conoeeCed  vltb  the 
same  subject  of  action,  under  N.  X.  Code  Civ. 
Proc.  t  4B1.  (Ubd,  e,  the  subject  of  tbe  action 
being  the  injur;  committed  b;  tbe  defendant  In 
maintaining  the  nuisance  which  aubjected  tbe 
plaintiff  to  Injuries  to  bis  propert;  and  to  his 

And' In  Helgle  v.  Willis,  50  Bun,  588,  S  N. 
T.  Supp.  4BT,  holding  that  a  claim  for  datnagea 
to  his  wagon  and  to  his  person,  laterposed  bj 
the  defendant  In  an  action  b;  plaintiff  tor  dam- 
ages alleged  to  have  been  caused  b;  deteodant 
no  L.  H.  A. 


negligentt;  driving  his  wagon  against  the  wagon 

of  the  plaintiff,  tbe  Injnr;  to  each  being  Che 
result  of  tbe  same  collision.  Is  a  proper  coanter- 
clalm  as  arising  out  of  the  transaction  set  forth 
In  tbe  complaint  as  the  foundation  of  the  plain- 
tiff's claim.  It  waa  aald  that  "for  Che  same  rea- 
son, because  arising  odC  of  tbe  same  transac- 
tion, the  defendant's  two  causes  of  action,  for 
Injuries  Co  himself  and  to  bis  propert;,  were 
properly  united  la  one  counterclaim,  whether 
the  pleadlQg  was  In  a  conrt  ot  record  or  In  ■ 
Justice's  court." 

Tbe  defendant  In  an  action.  In  which  the 
complaint  contains  an  allegation  of  Injur;  both 
to  the  property  and  the  person  o(  the  plaintiff 
constltQtlng  a  misjoinder  of  causes  of  action, 
ma;  demur  thereto  notwithstanding  the  fact 
that  tbe  causes  of  action  are  stated  In  a  single 
count.  Townsead  v.  Coon,  7  N.  Y.  ClT.  Proc. 
Rep,  S6 ;  Lamming  t.  Qalusha,  135  N.  T.  236. 
31  N.  E.  1024,  83  Hun.  32,  IT  N.  Y.  Supp.  32B. 
And  see  Taylor  v.  Uetropolltan  Kiev.  R.  Co.  20 
Jones  &  B.  299,  infra,  T. 

It  Is  thought,  however,  that  the  real  ground 
of  decision  In  most  of  the  foregoing  cases  was 
that  the  caase  of  action  was  not  single — Chat 
the  Injuries  both  to  person  and  to  propert; 
were  not  caused  b;  one  and  the  same  act.  as 
distinguished  from  the  ground  of  misjoinder ; 
and  tbsC,  If  tbe  cause  of  action  bad  been  single, 
the  rule  of  Howe  t.  Peckham.  10  Barb.  656.  S 
How.  Pr.  229,  ntpra,  tbaC  tbe  statute  does  not 
reijalre  the  severance  of  a  single  cause  of  ac- 
tion, would  have  been  applied,  though  In  Cali- 
fornia that  effect  might  be  prevented  by  tha 
peculiar  language  of  the  statuta 
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of  private  property, — and  th»t  a  distinct 
cause  of  kction  arose  from  an  infringement 
of  either.  And,  it  is  argued,  these  rights 
have  beao  carried  into  our  system  of  juris- 
prudence, and  remedies  provided  for  their 
preservation;  that  the  Constitution  ^aran- 
te«s  a  certain,  remedy  l^  the  law  for  injuries 
tiiereto;  that  statutes  have  been  enacted  with 


cdy  for  an  infringement  of  each  may  be  en- 
forced without  reference  to  the  other,  as  the 
aUtute  of  limitaUons  (Qen.  StaJ.  1894,  Si 
5136-6138)  ;  also,  the  sUtute  providing 
what  causes  of  action  survive.  Counsel  for 
respondent,  t«king  this  distinction  of  pri- 
mary rights  as  a  basis,  has  argued  ably  uiat 
it  necesBsrily  loUows  that  the  cause  of  ac- 
tion in  this  case  did  not  consist  of  the  act 
at  negligence  on  the  part  of  defendant  in  in- 
juring the  plaintiff  and  his  property,  but  the 
cause  of  action  arose  from  the  results  of  the 
act;  that  instantly  upon  the  striking  md 
throwing  of  plaintifT  by  the  engine  the  cause 
of  action  arose  for  injury  to  his  person,  and 
another  cause  arose  as  soon  as  plaintiff's  en- 
joyment of  his  property  was  interfered  with. 
He  leading  case  in  favor  of  respondent's  po- 
sition arose  in  the  English  courts.  Brung- 
den  v.  Hampkrey,  L.  R.  14  Q.  B.  Div.  141. 
In  that  case  a  cabman  had  been  run  into  by 
another  vehicle,  causing  injury  to  the  cab- 
man and  his  cab.  The  court  held  that  he 
might  maintain  two  separate  actions:  "Two 
separate  kinds  of  injury  were  in  fact  in- 
ftict«d,%jid  two  wrongs  done.  The  mere  nes- 
ligent  driving  in  itself,  if  accompanied  by 


a  wrongful  act  at  all  till 


a  wrong  arose  out  of  the  damage  which  it 

caused.  One  wrong  was  done  as  soon  as  the 
plaintiff's  enjoyment  of  his  property  was 
substantially  interfered  with.  A  further 
wrong  arose  as  soon  as  the  driving  alea 
caused  injury  to  the  plaintiff's  person.  Both 
causes  of  action,  in  one  sense,  may  be  said 
to  be  founded  upon  one  act  of  tJie  defendant's 
servant,  but  they  are  not  on  that  account 
identical  causes  of  action."  But  the  refined 
reasoning  of  this  part  of  the  opinion  is  de- 
stroyed by  the  common- sense,  practical  ar- 
gument of  Chief  Justice  Coleridge  in  a  dis- 
senting  opinion:  "It  appears  to  me  that 
whether  the  negligence  of  the  servant,  or  the 
impact  of  the  vehicle  which  the  servant 
drove,  be  the  technical  cause  of  action,  equal- 
ly the  cause  is  one  and  the  same.  That  tha 
injury  done  to  the  plaintiff  is  injury  done  to 
him  at  one  and  the  same  moment  by  one  and 
the  same  act,  in  respect  of  different  rights,  i. 
e.,  his  person  and  bis  goods,  I  do  not  in  the 
least  deny ;  but  it  seems  to  me  a  subtlety  not 
warranted  t^  law  to  hold  that  a  man  can- 
not bring  two  actions  if  he  is  injured  in  bis 
arm  and  in  his  leg,  but-can  bring  two  if,  be- 
sidee  his  arm  and  leg  being  injured,  hia 
trousers  which  contain  his  leg,  and  his  coat 
sleeve  which  contains  his  arm,  have  been 
torn."  In  Walton  v.  Tetwi*  <S  P.  R.  Co.  8 
Tex.  Civ.  App.  144,  27  S.  W.  B24,  the  court 
held  Uiat  two  causes  of  action  arose  whera 
the  same  act  caused  the  injury  to  the  per- 
son and  the  property;  placing  the  decision 
on  the  exception  noted  in  2  Black,  Judgm.  | 
740,  M2.,  that,  where  there  is  an  infringement 
of  different  rights,  separate  causes  of  action 
follow.  But  the  only  case  cited  in  the  text 
is   the   English   case  above  noted.     On   tha 


Wblle  In  man;  ol  [be  Kates  a  single  set 
causing  injurj  results  In  but  a  single  cause  ol 
sctlon.  thoogh  there  mar  hsre  been  more  than 
one  tnjnr;.  or  Injurj  In  more  than  one  right, 
this  rale  does  not  appir  where  the  Injury  li  sut- 
lered  la  a  dllTerenC  capacity  or  b;  different  par- 
ties. In  such  ease  there  Is  necessarllj  two 
can  sea  of  action. 

Thns.  two  suits  tor  the  same  tort  causing  In- 
jury to  the  property,  and  the  death  of  the  per- 
■OD,  are  not  objectionable,  but  are  necessary  un- 
der a  statutory  system  maklDg  the  property  and 
danatcea  for  Injury  to  property  ■  primary  tund 
te  pay  debts  ct  the  decedent,  and  provldlog  tbat 
damages  purely  personal  shall  go  directly  to 
persona  Dnnied  In  the  statute,  as  two  tulta  are 
regnlred  to  keep  the  two  funds  apart,  and  as. 
In  such  case,  the  administrator  Is  tbe  trustee 
of  two  distinct  funds  lor  two  dlstloct  purposes, 
and  he  sues  technically  In  two  dllTerent  ca- 
pacities. Peak*  v.  Baltimore  &  O.  R.  Co.  2fl 
Fed.  Rep.  465. 

And  a  Judiment  In  an  action  by  a  widow  as 
administratrix  of  ber  husband,  for  damsses  for 
the  death  of  the  buaband  caused  by  the  aegll- 
genee  or  breach  of  daty  of  the  defendant.  Is 
not  a  bar  to  a  sabaequent  action  brougbt  by  hec 
as  admlnlatratrli  of  ber  busband  Co  recover 
damages  for  Injuries  arising  from  the  same  neg- 
Ilgent  act  to  his  personal  property,  as  the  dam- 
Bge  In  the  action  for  Injury  to  property  would 
be  assets  of  the  testator,  while  a  verdict  In  an 
action  for  Injury  to  tbe  person  la  to  be  dls- 
Irl baled  among  hta  family  as  tbe  law  directs. 
•OI,.R.  A. 


and  cannot  be  assets.  Bamett  v.  Lncaa,  Ii. 
Bep.  6  C.  L.  24T.  Affltming  Ir.  Rep.  S  C.  L.  140. 
So,  a  cause  of  action  for  a  personal  Injury 
to  one  person,  and  a  cause  of  action  for  an  In- 
jury to  property  belonging  to  such  person  and 
another  as  partners,  are  not  the  same,  and  ths 
two  causes  of  action  cannot  be  united  in  tb« 
same  complaint.  Even  tbe  acQulsttlon  of  the 
wbole  rigbt  ol  action  by  the  person  receiving 
tbe  personal  injury  after  the  commencement 
of  tbe  action  does  not  affect  the  legal  rights 
of  tbe  parties  In  this  respect.  Taylor  v.  Man- 
hattan K.  Co.  G3  Hun,  SOS.  6  N.  Y.  Sopp.  468 ; 
Taylor  *.  Metropolitan  BIsv.  B.  Co.  SO  Jones  * 

And  tbe  tact  that  tbe  plaintiffs  In  an  action 
have  stated  two  eanaes  of  aetioo  Improperly 
Joined,  because  one  was  In  favor  of  only  one  of 
the  plaintiffs,  while  the  other  was  In  favor  of 
both.  Id  one  count.  Instead  of  slating  them  as 
two  causes  of  action,  does  not  deprive  ths  ds- 
fendsnts  of  their  right  to  demur  for  misjoinder. 
Taylor  v.  Hetropolltsn  Blev.  B.  Co.  20  Jonea  ft 
9.  299. 

The  eiceptlon  to  tbe  rule,  that  one  wrongful 
act  gives  rise  to  bat  one  cause  of  action,  ex- 
isting where  the  rigbts  isjnred  are  held  In  a 
different  capacity,  or  where  tbe  rights  are  sob- 
Ject  to  a  different  owuershlp,  would  appear  to 
grow  out  of  the  necessity  for  different  Judg- 
ments to  protect  the  different  rights  of  the  par- 
ties In  Interest.  Where  the  funds  arising  from 
a  recovery  tor  injuries  to  the  different  rights 
go  to,  or  are  required  to  be  distributed  to.  dif- 
ferent persons,  two  actions  and  two  Judgment! 
are  required  to  keep  the  two  funds  separata. 
P.  H.  B. 
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other  huid,  the  prindplB  contended  for  bj 
Appellant  hai  be«i  accepted  in  Maseachuaetti 

(Doran  v.  Cohen,  H7  Mm*.  342,  17  N.  E. 

047;  Blis3  v.  A'eio  7ork  C.  A  H.  R.  B.  Co. 

160  Mus.  447,  30  N.  E.  OB)  i  aUo,  in  New 
York,  in  the  case  of  Reilly  v.  Swilian  Aaphalt 
Paving  Co.  31  App.  Div.  302,  52  N.  Y.  8upp. 
817.  We  are  of  the  opinion  tba,t  the  cause 
of  the  action  conRista  of  the  negligent  act 
vhich  produced  the  effect,  rather  than  in  the 
effect  of  the  act  in  its  application  to  different 
primary  rig-hts,  and  that  the  injury  Ui  the 
person  and  property  as  a  remit  of  the  origi- 
nal cause  ^vea  rise  to  different  items  of 
damage.  'Hie  natural  rights  mentioned  in 
the  Constitution  and  statutes  are  of  a  per- 
sonal character,  all  centering  in  the  person; 
and  the  enactinente  referred  to  are  intended 
to  preserve  them  under  the  various  phases 
of  life,  in  the  moat  practicable  manner,  as 
viewed  by  the  legislature.  Fut,  because  the 
distinction  in  reference  to  personal  and  prop- 
erty rights  has  been  mode,  as  noticed  by  re- 
spondent, it  does  not  follow  that  those  stat- 
utes were  intended  to  definitely  provide  for 
separate  remedies   under   the  circumstances 

K seated  in  this  case.  Our  attention  has 
R  called  to  the  case  of  Skoglund  v.  Min- 
iieapoHt  Street  R.  Go.  45  Minn.  330,  11  L.  R. 
A.  222,  47  N.  W.  1071:  We  cannot  accept 
the  reasoning  of  the  court  in  that  case  as  ap- 

Slicablc  to  the  one  before  us.  The  facU  were 
iffereut,  and  it  is  not  necessary  at  this  time 
to  review  it.  The  rule  there  applied  should 
certainly  not  he  extended.  The  views  wehave 
adopted  seem  to  us  more  in  harmony  with 
the  tendency  towards  simplicity  and  direct- 
ness in  the  determination  of  controversial 
rights.  That  rule  of  construction  should  be 
adopted  which  will  most  speedily  and  eco- 
nomically bring  litigation  to  an  end,  if  at 
the  same  time  it  conserves  the  ends  of  jus- 
tice. There  is  nothing  to  be  gained  in  split- 
ting up  the  rights  of  an  injured  oarty  as  in 
this  case,  and  much  may  be  saved  if  one  ac- 
tion is  made  to  cover  the  subject 
Judgment  reverted. 
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•1.     A  creditor  vrlll  not  be  perailtted  io 
■■Itlate  ■  Bcrlea  of  aarnlaliniciidi,  and 

thus  tie  up  in  the  handa  of  an  empIoTer  sepa- 
rate amount!   of   money,   wblcb   bave   been 


■Qesdno 


■  bjr  Collins,  J. 


NoTK. — A>  to  eiemptlon  o(  waites  from  garn- 
Isbment  *e«  Beli  v.  Indian  Live  Stock  Co. 
{lex.)  B  L.  R.  A.  642:  Wltdner  v.  Ferculon 
(Minn.)  6  L.  B.  A.  S38  ;  and  Hlssonrl  P.  B.  Co. 
T.  SUsrltt  (Kbd.)  S  L.  R.  A.  38B. 

Ai  to  exemption  from  levr,  see  Billot  v.  Hall 

(idibo)  IB  L.  a.  A.  see. 

For  prntectlon  of  nonresident  Creditor  against 
famishment,   see   Illinois  C.   B.   Co.  T.   Smltb 
(UIsB.)  19  L.  B.  A.  CTT.  and  Mt«. 
SOL.R.  A. 


earned  as  wages  b7  >  labartng  man,  niHtl  tb» 
thirty  days  prescribed  In  Ota.  8lat.  1864.  f 
GS14,  bave  expired,  and  tben.  by  aaoCber  pro- 
ceeding In  garnishment,  appropriate  tbea* 
amoQDtB  to  the  payment  of  his  debt.  Sods 
proceedings  are  a  perveralMi  at  civil  proceaa, 
and  cannot  be  sanctioned. 

a.  Tbe  esemptloB  atatute  wKa  dculKncA 
to  lecure  to  laboFera  and  tbelr  famlUea 
the  small  fruits  ot  their  toll,  and  tfae  statnte 
must  be  given  aucb  proper  and  liberal  Inter- 
pretation as  will  give  full  force  and  effect  t» 
tbat  wise  and  bomane  design. 

8.  Held,  tb*t  ■  jBdKmcnt  which  hsA 
been  entered  in  SQch  a  case  sgaloat  tbs 
garnlahee  In  tbe  maaiclpal  court  ot  the  city 
of  Dulutb  was  properly  set  aside  and  vacated 
under  tbe  provisions  of  Special  Lawa  1891, 
Ebap.  03,  I  IS,  anbd.  G. 

<Iai7  19,  1900.) 

APPEAL  by  plaintiffs  from  an  order  of  the 
Municipal  Court  of  Duluth  setting  aside 
a  judgment  subjecting  wages  in  the  hands  of 
the  Scott  t  Holston  Lumber  Company  to  the 
payment  of  a  debt  of  James  Bishop.  Af- 
firmed. 

The  facts  are  sUt«d  in  the  opinion. 

Mr.  a.  H.  Eekiha,  for  appellants: 

The  liability  of  a  garnishee  is  to  be  deter- 
mined on  the  evidence  taken  at  the  time  of 
the  disclosure. 

At  the  disclosure  of  a  garnishee  the  gftr- 
nisbing  creditor  haa  the  right  to  personallT- 
examine  the  garnishee. 

S  Am.  A  Eng.  Enc.  Law,  pp.  120^1200; 
frince  v.  Heonan,  B  Minn.  347,  Gil.  279; 
Fenn  v.  Pelan,  62  Iowa,  635,  3  N.  W.  540 ; 
firainard  v,  Simmons,  SB  Iowa,  404,  9  N.  W. 
382.  12  N.  W.  484. 

If  the  garnishee  inadvertently  or  other- 
wise omits  to  maice  correct  disclosure,  hia 
remedy  would  be  to  ask  the  court  for  per- 
mission to  make  further  disclosure. 

Milliken  v.  Mannheimer,  49  Minn.  621,  62 
N.  W.  13U. 

A  garnishee's  liability  is  to  be  determined 
from  the  disclosure  atone. 

Banning  v.  Sibley,  3  Minn.  389,  Oil.  282; 
Kidder  v.  Bibley,  3  Minn.  406,  Gil.  300;  Pio- 
neer Printing  Co.  v.  Sanborn,  3  Minn.  413, 
Gil.  304;  Chaie  v.  North,  i  Minn.  381.  Gil. 
28S :  Cole  V.  fi'ater,  6  Minn.  468,  Gil.  388. 

If  an  employer  withholds  the  wages  from 
his  employee  for  more  than  thirty  days  after 
it  is  earned,  the  money  is  not  exempt,  and 
is  subject  to  garnishment  whether  the  em- 
ployer omits  to  pay  it  because  he  can't  pajr 
it,  or  because  he  does  not  want  to  pay  it,  or 
because  he  is  afraid  to  pay  it,  or  because  he 
believes  the  money  is  legally  attached  and 
therefore  that  it  is-  unsafe  to  pay  it. 

ilr.  John  Jehswold,   Jr.,   for   respond- 

Gamisbroent  proceed  in  qs  depend  solely 
upon  the  statute.  The  con?itruction  of  the 
statute  is  strict,  and  no  liability  whatever  ie 
cast  upon  the  garnishee,  except  by  virtue  of 
the  plain  letter  ot  the  statute  expressly  au- 
thorizing them. 

IfilwaulcM  Bridge  d  Iron  Worki  v.  Bre- 
vooH,  73  Mich.  155,  41  N.  W.  215:  ford  v. 
Detroit  Dry  Dodk  Co.  SO  Mich.  368,  IS  N. 


ItM. 


Rditad  r.  BuHOP  ahd  Scott  &  Houton  Luhbbs  Co. 


W.  SOB;  Foiler  t.  Kent  Circuit  Judge,  116 
Hieh.  266,  74  a.  W.  480;  Planters'  A  M. 
Bank  T.  Flotek,  17  Tex.  Civ.  App.  418,  43  S. 
W.  58fl;  3  Enc.  PI.  k  Pr.  p.  808;  B.  E.  OUon 
Co.  V.  Brady,  70  Minn.  9,  78  N.  W.  864. 

The  Hervice  of  the  gKraiabmcnt  process 
December  4,  pureuuit  to  which  the  judgment 
■gKinst  the  gamiBhee  waa  entered,  attached 
knd    bound   nothing.     The    judgment    was 
therefors  without  authority,  and  erroneous. 

Uel^ean  v.  Bttwta,  89  Minn,  128,  71  N,  W, 
BS5;  Ziatorence  v.  Security  Oo.  66  Conn.  423, 
1  L.  R.  A.  342,  16  Atl.  406;  American  Each. 
Hat.  Bank  \.  lioxley.  60  111.  App.  314; 
Flftoher  v.  Btaplet,  82  Minn.  471,  64  N.  W. 
1160;  Wkiteatlte  y.  JotMt  (Tex.  Civ.  App.) 
39  S.  W.  40S. 

A  wrongful  levy  cannot  be  uted  oi  made 
tbe  baaia  of  a  subeequent  legal  one. 

Hubbard  t.  Oamtr,  116  Mich.  406,  73 
W.  390;  HoUcer  T.  SennMsc^,  141  Mo.  6! 
3>  L.  R.  A.  165,  42  S.  W.  1090. 

Succsseive  subsequent  garnishment*  a 
not  be  UMd  to  prevent  exemption,  and  tie  up 
a  debtor's  property, 

Davidson   v.   F.  B.    hogeraan    Chair    0 
(Tex.  GiT.  App.)  41  S.  W.  824;  UcNally 
-Wilkintm,  20  R.  1.  3le,  38  Atl.  1063;  CoU 
liM  V.  Ckate,  71  Me.  434. 

The  exemption  statute  was  designed  to  se- 
cure to  laborers  and  their  families  the  small 
fruits  of  their-  toil,  and  the  statute  must  be 
given  such  proper  and  liberal  interpretation 
as  will  give  it  life  and  force,  to  that  wise  and 
humane  design. 

Ctopntan  V.  Berry,  73  Mtsi.  437,  18  So. 
918;  BU»a  t.  Smith,  78  111.  359;  Oollina  v. 
L'Aue,  71  Me.  434;  Ball  v.  Sartwell,  142 
Haas.  447,  8  N.  E-  333;  Sheehan  v.  Heapick, 
77  Minn.  420,  80  N.  W.  366;  Somborg  v. 
Larton,  69  Miim.  344,  72  N.  W.  584. 

OaUlna,  J.,  delivered  tlie  opinion   of  the 

That  this  is  a  case  in  which  plaintiff's  at- 
tomeys  have  attempted  to  oppress  the  de- 
fendant by  means  of  l^al  process  is  very  evi- 
dent, when  we  state  the  facta.  The  defend- 
ant, a  laboring  man  with  a.  family,  a  resi- 
dent of  the  city  of  Duluth,  became  indebted 
to  the  plaintilTs  in  a  sum  exceeding  SGO. 
Suit  was  brought  against  him  September  8, 
1899,  and  at  the  same  time  the  garnishee 
company,  for  whom  defendant  worked  as  a 
teamster,  was  served  with  a  aummons  in  the 
garnishment  proceedings,  returnable  Sep- 
tember 18.  At  the  hearing  the  garnishee 
disclosed  an  indebtedness  of  831.60,  and  de- 
fendant claimed  an  exemption,  under  Oen. 
SUt  1894,  I  S314,  of  <25.  This  claim  was 
allowed,  but  the  balance,  $flJiO,  was  improp- 
erly paid  upon  the  judgment  which  had  been 
entered  againat  the  defendant  in  the  original 
action.  See  Sheehan  v.  Jfev>pick,  77  Minn. 
426,  BO  K.  W.  36B.  October  19  a  second  af- 
fidavit in  garnishment  was  filed,  and  a  gar- 
nishee summons  issued  and  served  upon  the 
Mime  company.  This  was  made  returnable 
October  23.  The  plaintifTs  made  no  effort  to 
wn-G  notice  upon  the  defendant,  andfortliat 
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reason  no  disclosure  was  made;  but  at  this 
time  the  garnishee  was  owing  the  defendant, 
as  wages,  912,26,  all  of  which  waa  exempt 
under  the  statute.  No  further  proceedinga 
were  had  in  this  garnishment.  On  the  24tk 
of  October  the  plaintiffs  filed  a  third  affidavit 
in  garnishment,  and  caused  another  sum- 
mons to  be  served  upon  the  same  company, 
returnable  December  4.  Notice  waa  served 
upon  the  defendant,  and  it  appeared  from 
the  disclosure  that  the  indebtedness  to  him 
on  account  of  wages  had  iucrettsed  38,27 ;  the 
total  indebtedness  then  being  918.62-  No 
further  steps  were  taken,  according  to  the 
record.  November  3  the  plaintiffs  filed  a 
fourth  affidavit  in  garnishment;  the  sum- 
mons being  returnable  December  4,  18BB.  No 
notice  of  this  proceeding  was  given  to  the 
defendant,  and,  at  plaintiffs'  request,  no  dis- 
closure Waa  made.  At  this  time  the  de- 
fendant had  earned  VS.07  in  addition  to  the 
amount  before  stated,  making  the  total  in- 
debtedness 826.59,  all  of  which  the  company 
hsd  retained  because  of  these  various  gar- 
nishments. December  4  plaintiffs  filed  an- 
other affidavit,  and  caused  another  garnishee 
summons  to  be  served  on  the  company.  On 
December  IS  notice  was  given  to  defendant 
of  this  proceeding,  and  on  the  return  day  the 
garnishee  made  its  disclosure,  stating  that 
the  indebtedness  to  the  defendant  was  826.- 
69,  for  personal  services  rendered  by  him  be- 
tween the  1st  of  October  and  November  3, 
1899.  It  appears  that  the  garnishee  made 
its  disclosure  in  this  form  at  the  suggestion 
of  the  plaintiffs'  attorneys,  having  no  coun- 
sel of  ite  own,  December  19  the  plaintiffs 
procured  judgment  to  be  entered  in  the  court 
below  against  the  garnishee  and  in  favor  of 
the  plaintiffs  for  the  amount  stated.  Janu- 
ary 2,  1900,  an  order  was  issued  requiring 
the  plaintiffs  to  appear  and  show  cause  why 
an  order  should  not  be  made  declaring  the 
amount  found  to  be  due  by  the  judgment  ex- 
empt under  the  statute;  that  the  plaintiffa 
had  no  right,  title,  or  claim  thereto,  or  any 
part  of  it;  and  that  it  should  be  paid  to  de- 
fendant. The  court  after  the  hearing,  made 
the  order  to  show  cause  absolute,  but  not- 
withstanding this  the  plaintiffs  sought  to  en- 
force the  judgment  against  the  garnishee 
company.  Thereupon  a  motion  was  made, 
upon  all  of  the  records  and  files  in  the  case, 
together  with  an  affidavit  made  by  an  officer 
of  the  garnishee  company,  in  which  the  facta 
in  the  case  as  above  stated  were  fully  set 
forth,  to  set  aside  and  vacate  the  judgment 
before  mentioned.  At  both  hearings  the 
plaintiffs  appeared  bv  counsel,  and,  without 
objection  to  the  method  of  procedure,  took 
part  in  the  same.  An  order  vacating  the 
judgment  was  mode,  and  the  appeal  is  from 
such  order.  The  obvious  purpose  of  the  pro- 
ceedings we  have  mentioned  was  to  annoy 
and  harass  the  defendant,  and  by  these  suc- 
cessive garnishments  to  accumulate  in  tbe 
hands  of  the  garnishee  company  a  sum  of 
money  to  which  claim  might  be  made  on  the 
ground  that  more  than  thirty  days  had  ex- 
pired, and  therefore  defendant's  wages  were  . 
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not  «zempt  under  the  statute.  There  wu 
outrageoua  abuse  of  legal  process  in  every 
one  of  these  garnishment*  after  the  first  one^ 
and  by  means  of  that  one  plaintillB  unlaw- 
fully appropriated  36.60.  If  they  could  pro- 
ceed in  this  manner  in  five  separate  in- 
stances, as  they  did,  they  could  continue  in- 
delinitely,  to  the  great  expense,  annoyance, 
and  vexation  of  the  defendant  and  also  of 
the  garniehee.  A  statement  of  the  law  made 
in  MoNally  v.  Wilkinaon,  20  R.  I.  316,  3S 
Atl.  lOfiO,  in  a  case  of  like  oppreseion  and 
wronK,  is  peculiarly  applicable  here:  ""*' 
use  the  process  of  the  court  to  thus  ti' 
money  in  the  hands  of  a  garnishee  until  th'e 
amount  shall  become  large  enough  to  satisfy 
the  plaintiff's  claim,  and  then,  without  en- 
tering the  writ  or  writs  employed  for  this 
purpose,  to  commence  a  fresh  suit  by  attach- 
ing this  fund  thus  accumulated,  not  only 
works  a  wrong  upon  the  defendant,  but  is  a 
perversion  of  civil  process,  and  cannot  be 
sanctioned.  The  principle  that  even  a  valid 
and  legal  act  cannot  be  accomplished  by  un- 
lawful means,  and  that  wherever  such  meani 
are  resorted  to  the  law  will  interpose  to  re- 
store the  party  injured  to  his  rights,  is  a  sal' 
utary  and  well-established  doctrine  of  ths 
law."  A  creditor  cannot  be  allowed  to  avoid 
and  evade  a  beneficent  exemption  statute  by 
means  of  repeated  and  successive  manipula- 
tions of  l^al  process.  Moneys  due  for 
wages,  and  exempt  under  the  statute,  cannot 
be  tied  up  in  this  way  until  the  statutory 
period  of  thirty  days  has  expired,  and  than 
applied  or  appropriated  to  the  payment  of  a 
debt.  CoUina  v.  Chaae.  71  Me.  434.  The  ex- 
emption statute  was  designed  to  secure  to 
laborers  and  their  families  their  Anall  earn- 
ings, and  it  must  be  given  such  proper  and 
libera)  interpretation  as  will  give  it  full 
force  and  effect.  It  should  not  be  construed 
so  as  to  permit  the  very  evils  and  abuses 
which  it  was  desif^ed  to  prevent.  Bheehan 
v.   Seinpick,  11  Minn.  426,  80  N.  W.  356. 

A  point  is  made  that  the  court  was  with- 
out authority  to  proceed  in  the  manaer 
adopted  by  the  defendant's  counsel  to  set 
aside  the  judgment  Prior  to  this  the  de- 
fendant had  obtained  an  order  of  the  court 
declaring  the  money  to  be  exempt.  In  that 
proceeding  counsel  for  the  plaintiffs  ap- 
peared, but  did  not  oppose  on  the  ground  of 
irregularity,  and  submitted  the  matter  to 
the  court  upon  its  merits.  Whether  the  pro- 
cedure was  irregular  is  now  wholly  immate- 
rial, for  the  parties  submitted  to  it, — made 
no  complaint  upon  the  ground  now  urged. 
They  must  abide  by  the  action  of  the  court. 
See  Traiddle  v.  Mendenhall  {Minn.)  S3  N. 
W.  136.  But,  if  this  were  not  true,  the 
court  in  question  is  fully  authorized  to  set 
aside  its  judgments  and  orders,  for  good 
cause  shown,  within  thirty  days  after  the 
party  affected  thereby  shall  have  notice  or 
knowledge  of  the  same.  Special  Laws  1801, 
chap.  63.  i  19,  subd.  S.  The  court  was  clear- 
ly acting  within  the  statute  when  it  set 
aside  the  judgment  herein. 

Order  nffirmeii, 
50  L.  R.  A. 
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rbe  bIDcIkIb  of  ■  a>iiBlelp>l  eorvor*- 
tlOB,  In  TialatloD  ol  law,  loaned  Its  money 
to  a  private  person,  taking  ■■  secarltT  a 
marlgsge  upon  certain  propertf.  Held: 
1.  Thst  tke  eltr  BiKy  evoke  the  yovr- 
em  of  the  courts  to  enforce  collection  at  the 
debt  by  foreclosure  proceedings. 
S.  Pnrcbuera  of  tke  property  BObse- 
qaent  to  the  execution  of  the  mortgage,  but 
wltb  notice  at  tbe  mortgage  lien,  cannot  take 
advantDge  at  the  fact  tbst  the  act  of  the  city 
oniclalB  was  ultra  vlru. 

8.     CErtBlD     rullBKB     of     the     court     ex- 
amined, and  found  to  coataln  no  error. 
4.     Bvldenee    eumlned,    and    tonad    to 
Justify  the  conclusion  that  the  city's  money 


a  loaned  as  stated. 


(BrotBn,  J.,  diistHU.) 
(June  II,  IBOO.) 

APPEAL  by  the  defendant  hotel  company 
from  an  order  of  the  District  Court  for 
Ottertail  County  refusing  a  new  trial  after 
verdict  in  plaintiff's  favor  in  .an  action  to 
foreclose  a  mortgage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeasTt.  John  W.  Huob  and  ChAvlea 
G.  Honpt,  for  appellant  i 

Municipal  corporations  created  by  the  leg- 
islature as  agencies  in  the  administration  of 
civil  government  have  only  such  powers  as 
-.re  granted  by  the  acts  of  the  legislature  cre- 
ting  them. 

1  Dill.  Mun.  Corp.  3d  ed.  {  89. 

If  the  plaintiff  claims  power  and  authori- 
ty to  make  the  loan  of  its  funds  and  take  the 
security  in  question  therefor;  if  any  such 
pretended  authority  could  be  found, — then  it 
would  be  invalid  because  the  legislature  it- 
self had  no  authority  to  grant  it. 

Coatet  T.  Campbell,  37  Minn.  498,  36  N. 
W.  368. 

Every  step  taken,  every  act  done,  in  mak- 
ing the  pretended  loan,  from  the  surrepti- 
tious mMting  of  the  council  for  that  purpose 
the  paying  of  the  order  therefor,  which 
was  invalid  on  its  face,  and  the  taking  of  the 
note  and  the  mortgage  in  question,  was  not 
only  ultra  otres,  but  waa  contrary  to  public 
policy,  and  a  crime  under  the  laws  of  thia 

ate. 

Crim.  Code,  S|  130,  369,  370. 

The  city  cannot  maintain  an  action  on  the 
securities  taken  therefor. 

tngeraoll  v.  Randall,  14  Minn.  400,  Gil. 
304;  1  Dill.  Mun.  Corp.  f  468;  Vonf^omery 

•HeaOnotes  by  Lewis,  J. 
NOTB.^For  llmltstfon  of  doctrine  of  altra 
r«  In  respect  to  muolclpal  corjKirstlODS.  see 
BO  N'aBbillle  v.  Sulherland  (Tenn.)  19  L.  R. 
eiB:  Penley  t.  Auburn  (Us.)  21  L.  B.  A. 
.JT;  and  Huron  Waterworks  Co.  T.  Huron  (S. 
D.)  SO  U  B.  A.  848. 


,Coe>^lc 
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Fbkqob  Falli  r.  FmauB  Falu  Botbl  Co. 


T.  Jf  on  ternary  PL  Road  Co.  31  Ala.  76;  Bal- 
tttad  V.  Jfeio  York,  3  N.  Y.  430;  Wiaconmn 
T.  ron'niM,  24  Minn.  332;  Langan  T.  Sankey, 

55  Iowa,  55,  7  N.  W.  393. 

There  is  no  proof  of  any  conduct  on  the 
pu^  of  the  defendant  that  would  estop  it 
Irom  contesting  the  validity  of  the  mort- 
gage. 

Uuichard  v,  Brande,  67  Wia.  534,  16  N.  W. 
764;  Jamison  v.  Miller,  S4  Iowa,  402,  20  N. 
W.  491 ;  Fretton  v.  Zekind,  84  Mich.  641,  43 
N.  W.  180;  Welmore  v.  lioyal,  66  Minn.  162, 

56  N.  W.  594;  Broum  v.  Union  Depot  Street 
S.  A  Transfer  Co.  C&  Minn.  508,  08  N.  W. 
107. 

The  city  council's  acts,  and  Uie  treasurer'!! 
acta,  in  the  transaction  were  not  the  acta  of 
the  city.  The  money  misappropriaMd  was 
not  the  city's  money. 

Vhnska-  v.  Redman,  63  Minn.  625,  66  N. 
W.  737. 

Uesara.  J&ne*  A.  Brawn,  WUUsm  I^ 
P^rsoMs,  and  O.  L,  Hllt«B,for  respondent: 

The  defendant  hotel  company,  altbougli  it 
purchasal  the  mortgaged  property  without 
assuming  the  payment  of  tlie  mortage,  and 
without  any  exception  of  the  mortgage  in  its 
deed,  is  not  at  liberty  to  let  up  the  invalidity 
of  the  mortgage,  even  though  Bell,  in  whose 
ihoec  defendant  stands,  might  not  have 
been  precluded. 

Carton  v.  Coohran,  62  Minn.  67,  S3  N.  W. 
1130;  Conover  v.  Porter,  14  Ohio  St.  450; 
Fun  Rensselaer  v,  Eeamey,  11  How.  297,  13 
L.  ed.  703;  Moteley  v.  Uoseley,  15  N.  Y.  334; 
Herman,  Estoppel,  j  687. 

Where  a  contract  has  in  good  faith  been 
fully  performed  either  by  the  corporation  or 
by  uie  other  party,  the  one  who  has  thus  le- 
ceived  the  benefit  will  not  be  permitted  to  re- 
sist its  enforcement  by  ibt  plea  of  mere 
want  of  power. 

Beach,  Priv.  Corp.  {  425. 

Where  a  contract  has  been  fully  executed 
by  one  party  or  the  other,  and  there  is  no 
way  in  which  the  parties  can  be  placed  in 
the  poeition  which  they  occupied  prior  to  the 
making  of  the  contract,  in  such  cases  the 
plea  of  ultra  fJtres  will  not  be  allowed  where 
it  will  not  advance  justice,  but  will  accom- 
plish a  legal  wrong. 

Union  Hat.  Bank  t.  Matthevii,  98  U.  S. 
«21.  25  L.  ed.  188;  Honealk  Hav.  Bank  Co. 
v.  Vonmlk  Metal  Spinning  A  Stamping  Co. 
U  Ohio  C.  C.  1 ;  Camden  it  A.  R.  Co.  v.  May's 
Landing  d  E.  E.  City  R.  Go.  48  N.  J.  I.. 
530.  7  Atl.  523 ;  Whitney  Arms  Co.  T.  Bar- 
low,  63  N.  Y.  62,  20  Am.  Hep.  604 ;  Buffolo 
V.  Balcom,  134  N.  Y.  632,  32  N.  E.  7 ;  Bider 
Life  Baft  Co.  t.  Roach,  97  N.  Y.  378;  Oil 
Creek  <E  A.  River  B.  Co.  v.  Pennsylvania 
Transp.  Co.  83  Pa.  160;  Day  v,  Spiral 
Springs  Buggy  Co.  57  Mich.  161,  23  N.  W. 
628;  Carson  City  Sav.  Bank  v.  Cordon  City 
Elevator  Co.  BO  Mich.  660,  61  N.  W.  841 ; 
teviis  y.  American  Sav.  d  L.  Asso.  98  Wia. 
SOS,  30  L.  R.  A.  559,  73  N.  W,  793 ;  Frank- 
lin T.Tmogood,  18  Iowa,  616,  96  Am.  Dec.  73; 
Kaiith  Y.  Garden  City  Equitable  Loan  £ 
Bldg.  At»o.  101  ni.  631,  38  N.  E.  236;  Ward 
T.  Johnton,  96  III.  216;  Dartt  t.  Qale,  83 
HI.  141;  Salional  Brewing  Co,  T.  Ahlgren, 
SOLE.  A. 


1 63  III.  App.  475 1  Central  Bldg.  d  L.  Asso.  v. 
Lampson,  60  Minn.  422,  62  N.  W.  644;  Erb 
V.  Yoerg,  64  Minn.  4e3,  67  S.  W.  366. 
'  The  point  of  the  disabUlty  of  the  city  to 
.  take  the  mortgage  could  only  be  raised  by 
the  city  itself. 

Oregonian  B.  Co.  v.  Oregon  B.  d  Nav.  Oo. 
10  Sawy.  464,  22  Fed.  Rep,  246;  Bigelov, 
Estoppel,  3d  ed.  4G5. 

Public  policy,  or  public  morality,  would  be 
far  better  served  by  granting  the  relief  asked 
by  the  plainCifl. 
Boardman  v.  Thompson,  25  Iowa,  500. 

Lewla,   J.,   delivered   the   opinion  of  tba 

Action  by  respondent  city  to  foreclose  a 
mortgage  upon  certain  hotel  property  in  the' 
city  of  Fergus  Falls.  Defense,  that  the  city 
cannot  maintain  an  action  to  enforce  secur- 
ities taken  on  a  loan,  the  same  being  void, 
against  public  policy,  and  ultra  cirea.  The 
action  was  tried  by  the  court  without  a  jury, 
and  resulted  in  an  order  for  judgment  io 
favor  of  respondent.  Defendant  appeals  from 
an  order  denying  ita  motion  for  a  new  trial. 

The  trial  court  found  that  in  1890  one  Bell 
and  wife  executed  and  delivered  to  the  First 
National  Bank  of  Fergus  Falls  their  promis- 
sory note  for  $10,000,  due  five  years  from 
da(«,  with  interest  at  2  per  cent,  and  at  lbs 
same  time,  to  secure  the  note,  executed  and 
delivered  a  mortgage  upon  certain  premise* 
in  Fergus  Falls  known  as  the  "Grand  Hotel 
Property."  This  mortgage  was  duly  record- 
ed,  and  contained  the  usual  covenants  for 
foreclosure  upon  default  of  payment.  The 
amount  of  the  consideration  of  the  mortgage 
— 910,000 — was  paid  to  Bell  by  certain  otfi- 
cers  of  the  city  of  Fergus  Falls  out  of  the 
city  funds  as  a  loan  to  him  from  tbe  city. 
The  bank  had  no  interest  in  the  mortgage, 
but  simply  held  it  in  trust  for  the  city,  and 
afterwards,  in  1896,  executed  and  delivered 
to  the  city  a  declaration  of  truet  to  that  ef- 
fect. In  1898  the  bank  duly  assigned  the 
mortgage  to  the  city,  which  assignment  was 
duly  recorded.  After  executing  the  mort- 
gage, in  1891,  Beil  and  wife  deeded  tbe  prop- 
erty to  one  George  Duryee,  and  finally  the 
premises  were  conveyed  fa>  defendant  in  1892. 
On  the  question  of  notice  of  the  mortgage  by 
defendant  when  it  purchased  the  property 
the  court  found  as  follows:  "That  said  de- 
fendant, the  Fer^a  Falls  Hotel  Company, 
at  the  time  of  the  making  and  delivery  of 
said  las  I- described  deed,  and  at  all  times 
thereafter,  had  actual  notice  and  knowledge 
of  the  existence  of  said  mortgage,  and  at  all 
times  prior  to  the  beginning  of  this  action, 
in  all  its  dealings  wiUi  plaintiff  in  reference 
thereto,  said  defendant  recognized  and  ad- 
mitted said  mortgage  as  a  valid  and  subsist- 
ing  lien  upon  the  property  described;  that 
said  mortgage  was  fully  considered  and  taken 
into  account  by  said  defendant  in  its  negotia- 
tions for  the  purchase  of  said  premises  and 
in  arriving  at  the  purchase  price  to  be  paid 
therefor."  The  court  further  found  that  the 
property  was  sold  for  the  1893,  1894.  and 
1895  taxes,  and  that  respondent  was  forced 
to  pay  (1,847  to  protect  the  property  from 


m 


HlimUOTA  SOPBUIB  COUXT. 


JUH^ 


lois  uader  tax  faigmentt;  that  the  taxei  of 
18»7  were  not  paid,  and  the  property  was 
sold  for  the  same  in  May,  1800.  It  is  further 
found  that  on  the  30th  day  of  April,  ISOS, 
the  principal  was  extended  for  the  period  of 
five  years,  at  request  of  appellant.  The  in- 
terest was  paid  by  appellant  up  to  the  23d 
day  of  September,  1896.  As  conclusioDs  of 
law:  That  defendant  woa  indebted  to  the 
plaintiff  in  the  full  amount  of  the  principal, 
interest,  and  taxes  paid,  and  that  tlie  prop- 
erty be  sold  to  satisfy  the  same. 

1.  Section  31,  chap.  S,  of  the  Special  Iaws 
of  1SS3  provides:  "No  money  shall  be  paid 
out  of  the  city  treasury,  except  for  princi- 
pal or  interest  on  bonds,  unleas  such  pay- 
ments shall  be  authorised  by  a  vote  of  the 
city  council,  and  shall  then  be  drawn  out  only 
upon  orders  signed  by  tbs  mayor  and  coun- 
tersigned by  the  city  clerk,  which  orders  shall 
apecify  the  purpose  for  which  they  are  drawn 
out,  and  the  fund  out  of  which  they  are  pay- 
able and  the  name  of  the  person  in  whose 
favor  they  may  be  drawn,  and  may  be  made 
payable  to  the  order  of  such  person."  The 
order  upon  which  the  city  treasurer  paid  out 
the  money  (Exhibit  E)  is  as  follows: 

Fergus  Falls,  Uinn^ 
Sept.  23,  1890. 
Please  pay  to  0.  D.  Wright  ten  thousand 
dollars  out  of  the  permanent  fund  belonging 
tc  the  city  of  Fergus  Falls. 

E.  Shaver,  Acting  Mayor. 
Wm.  Hoefling,  Clerk  pro  tera. 
To  F,  J.  Evans,  City  Treasurer. 
910,000. 

Defendant  objected  to  the  introduction  of 
this  order  in  evidence  upon  the  ground 
that  it  was  void  on  its  face,  not  show- 
ing the  purpose  for  which  the  order 
was  drawn.  The  objection  was  overruled, 
and  the  order  received.  This  ruling  is 
assigned  as  error.  Counsel  for  the  ap- 
pellant take  the  position  that  the  order 
was  void  for  the  reason  assigned,  that  it 
would  afford  the  city  treasurer  no  protection 
If  he  paid  out  the  city's  money  on  auch  an 
order,  and  for  that  reason  the  city  cannot 
predicate  anjr  rights  u]ion  it.  Admitting 
that  the  officials  of  the  city  council  issued  a 
void  order,  and  would  be  liable  for  so  doing, 
and  that  the  city  treasurer  paid  out  the  mon- 
ey without  authority,  and  that  the  order 
would  not  protect  him,  this  only  goes  to 
show  that  the  money  was  obtained  from  the 
cit7  by  an  indirect  and  illegal  manner, 
through  the  acts  of  its  ofDcers.  The  main 
issue  to  be  determined  in  this  case  was 
whether  the  city  had  loaned  the  money,  and 
could  call  into  action  the  powers  of  the 
courts  to  enforce  the  collection  of  the  debt. 
It  is  immaterial  whether  the  money  was  ob- 
tained upon  an  order  void  upon  its  face  or 
regular  upon  its  face.  Neither  Is  it  mate- 
rial whether  the  ofBcers  were  acting  in  good 
faith,  as,  no  doubt,  they  were.  The  only 
purpose  of  introducing  the  order  was  to 
show  that  the  money  was  paid  out  of  the 
city  treasury,  and  it  was  properly  received. 

2.  Appellant  claims  that  there  waa  no  eri- 
fiO  L.  R.  A. 


dence  to  justify  the  finding  that  the  city 

ever  loaned  the  money  to  Bell,  conceding 
that  he  received  the  benefit  of  it.  The  argu- 
ment is  based  upon  two  propositions:  (1) 
That,  the  order  being  void,  the  city  treasur- 
er had  no.  right  to  pay  it,  and  charge  the 
amount  to  the  city.  The  act  being  void,  no 
money  of  the  city  passed.  {2)  That  the 
money  coming  to  the  treasurer  waa  deposit- 
ed in  the  banks  in  open  account,  subject  to 
the  treasurer's  check;  that  the  city  had  no 
money  on  deposit,  but  bad  parted  with  its 
title  to  the  EMrnks,  upon  the  theory  that  tjie 
bank  acquired  title  to  the  money  deposited 
on  open  account.  This  may  be  technically 
true  as  a  result  of  the  method  of  bookkeep- 
ing; nevertheless,  by  means  of  the  order,  and 
a  check  drawn  on  the  city  funds  in  the  bank, 
810,000  ot  the  city's  money  was  drawn  out, 
and  paid  over  to  the  use  of  Bell.  This  was 
the  ultimate  fact  found  by  the  court,  and 
the  evidence  is  conclusive. 

S.  Again,  it  is  urged  that  the  city,  having 
no  power  to  make  the  loan,  cannot  evoke  the 
powers  of  the  courts  in  collecting  it.  The 
city  certainly  had  no  authority  to  loan  this 
money.  The  act  was  not  within  its  charter 
powers;  but  it  does  not  follow  that  the  city 
cannot  recover  it.  It  is  true  that  the  doc- 
trine of  altra  virea  is,  and  ought  to  be,  rig- 
idly enforced  in  favor  of  a  municipal  corpo- 
ration in  order  to  protect  its  taxpaj'era 
from  being  plundered  by  the  unlawful  acts 
of  its  ofhcers.  But  when,  as  in  this  case,  a 
municipal  corporation  is  seeking  to  have  re- 
stored to  its  treasury  money  taken  there- 
from under  color  of  an  uilra  vires  contract, 
it  does  not  lie  in  the  mouth  of  the  benefi- 
ciary of  the  wrongful  act,  or  of  his  assigne« 
with  notice,  to  say  that  a  lien  securing  the 
payment  or  return  of  the  money  is  void  be- 
cause the  money  was  obtained  l^  virtue  of  m 
void  contract;  otherwise,  the  wrongdoer 
would  be  permitted  to  take  advantage  of  his 
own  wrong  to  the  injury  of  innocent  taxpay- 
ers. There  can  be  no  question  about  the 
city's  power  to  collect  from  Bell  if  he  were 
alive  and  solvent,  under  the  decision  in 
Chatka  T.  Hedman,  S3  Minn.  526,  55  N.  W. 
737,  and  there  is  no  distinction  in  princijile 
between  that  case  and  this.  That  decision 
rests  upon  the  theory  that  the  contract  on 
the  part  of  the  city  by  which  it  paid  SSOO  for 
the  establishment  of  a  shoe  factory  waa  void, 
being  beyond  its  powers.  The  corporation, 
as  such,  had  no  power  to  make  it,  and  its 
officers  had  no  power  to  bind  it.  The  money 
having  been  paid  without  authority,  its  pay- 
ment was  not  a  corporate  act,  and  the  corpo- 
ration could  recover  the  money.  The  prin- 
ciple applied  in  that  case  is  not  changed  by 
the  effect  of  Cr.  Code,  91  136,  30fi,  370. 
Those  sections  apply  to  public  officers,  but 
csn  have  no  application  to  the  city  as  such. 
The  general  rule  that  the  law  leaves  the  par- 
ties to  an  illegal  transaction  where  it  finds 
them  has  no  application.  The  officers  ot  the 
city  are  not  the  city.  The  city  cannot  lie 
bound  by  the  unlawful  acts  of  its  officers  in 
paying  out  its  money.  And,  if  the  city  may 
recover  the  money  from  those  who  received 
it,  why  may  it  not  foredoie  the  mortgage.  Is 
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bemg  tinpowible  to  Mcura  the  money,  or  uij 

J  art  of  It,  in  any  other  way  I  There  is  no 
ifference  in  principle  between  the  two  rem- 
ediee-  The  city  ie  only  recovering  what  it 
can  of  the  funds  illegally  taken  from  its 
treasury.  The  defendant  cannot  complain. 
It  bought  the  property  with  notice  of  the 
dty'B  claim  and  lien.  It  is  in  do  worse  posi- 
tion than  if  the  loan  had  been  made  by  a 
private  party.  Aai  it  would  be  inequitable 
to  permit  it  to  benefit  by  the  illegal  act  ol 
the  city  officials  under  such  circumstances. 
This  right  of  a  municipal  corporation  to  en- 
force its  claims  under  such  circumstances 
baa  been  recognized  or  applied  iu  the  follow- 
ing cases:  Deering  it  Co.  t.  Peieraon,  70 
Minn,  lie,  77  N.  W.  ESS;  Union  Sat.  Bank 
T.  MatthetBi,  98  U.  B.  621,  25  L.  ed.  ISB; 
Buffalo  V.  Baloom,  134  N.  Y.  532,  32  N.  E. 
7 ;  Eaji  t.  AUMMdria  A  W.  R.  Co.  20  Fed. 
Rep.  16. 

Order  affirmed, 

XiOtvIt,  J.,  absent,  took  no  part. 

Btowv,  J.,  dissenting; 
X  dissent.  My  reason  for  doing  bo  Is  not 
tbat  I  do  not  share  the  sympauiy  of  my 
brethren  for  the  city  of  Fergus  Falls  and  its 
taxpayers, but  because  theconcluaion  reached 
by  them  is  not  in  harmony  with  the  taw  as 
we  find  it  in  the  books,  and  is  subversive  of 
the  best  interests  of  taxpayers  and  munici- 
palities generally.  The  decision  will  tend  to 
encourage  public  officials  inclined  In  that  di- 
rectiOTi  in  the  notion  that  public  funds  may 
be  lawfully  inveHted  in  private  enterpriaea, 
and  establish  a  rule  that,  altliough  a  crime  to 
BO  divert  such  funds,  the  legality  of  the 
transaction  can  be  called  in  question  in  a 
civil  action  only  when  the  interests  of  the 
municipality  demand  tliat  it  be  impeached. 
The  public  interests  would  be  best  subserved 
by  a  square,  blunt  decision  that  public  funds 
cannot  be  so  used,  and  that  conb'acts  of  this 
lind  are  a  nullity,  and  cauuot  be  enforced. 
There  is  no  controversy  or  dispute  as  to  the 
facts.  The  complaint  alleges,  and  the  court 
below  found,  that  the  city  of  Fergus  Falls 
loaned  to  one  Dawson  Bell  the  sum  of  SIO,- 
OOO,  to  be  repaid  in  five  years,  with  interest 
at  the  rate  oi  2  per  cent  per  annum.  At  the 
tine  of  the  loan  Bell  owned  the  real  proper- 
^  described  in  the  complaint,  and  executed 
to  C.  D.  Wright,  in  trust  for  the  city,  a 
mortga^thereoQ  as  security  for  such  repay- 
ment. Wright  subsequently  assigned  the 
mortgage  to  the  city,  and  it  now  seeks  to 
foreclose  it  Bell  is  dead.  Defendant  hotel 
company  has  succeeded  to  his  title  to  the 
property,  but  did  not,  in  the  purchase  there- 
of, assume  or  agree  to  pay  the  mortgage 
debt.  It  does  not  appear  that  the  money  so 
loaned  Bell  was  used  in  the  purchase  or  im- 
provement of  the  mortgaged  property.  From 
aught  that  appears,  the  loan  was  an  ordinary 
buritiess  transaction,  and  the  city  offers  no 
soggestion  that  its  officers  exceeded  their  au- 
thority, but,  on  the  contrary,  affirms,  adopts, 
and  approves  their  conduct.  The  real  ques- 
tion in  the  case  is  whether  municipal  corpo- 
rations of  tliie  state  can  engage  in  the  loan- 
501.E- A. 


ing  business,  and  as  this  question  is  an- 
swered so  should  the  case  be  decided.  It  is 
generally  understood  that  such  corporations 
are  limited  and  restricted,  in  their  contracts 
and  dealings  to  matters  eBseutial  to  the  good 
order  and  government  of  the  municipality 
and  the  comfort  and  welfare  of  the  inhabi- 
tants. Contracts  with  individuals  in  the  in- 
terests of  private  affairs  are  beyond  tlieir  au- 
thority, and  void.  This  rule  is  one  univer- 
sally recognized  and  applied.  That  the  con- 
tract involved  in  this  case  was  one  with  an 
individual,  and  in  the  interests  of  private  af- 
fairs, is  not  disputed.  That  the  loan  of  pub- 
lic funds  to  further  and  promote  private  ob- 
jects and  interests  is  against  the  beat  inter- 
ests of  the  municipality  whose  funds  are  so 
loaned,  and  against  public  policy,  cannot  for 
a  moment  be  doubted.  That  such  a  trans- 
action is  not  only  beyond  the  legitimate  au- 
thority and  power  of  the  municipality,  and, 
in  this  state,  a  palpable  violation  of  positive 
law,  cannot  be  denied.  Yet  this  court  sol- 
emnly declares  the  same  a  valid  and  enfoMe- 
ohle  contract  and  transaction. 

The  rigor  of  the  old  rule  of  ultra  vm-m  haa 
been  much  relaxed  of  late  years,  especially 
aa  to  private  corporations,  and  the  doctrine 
of  estoppel  is  now  often  applied  to  the  end 
that  justice  may  be  done.  As  to  contracts 
merely  ultra  viret, — that  is,  contracts  not 
within  the  express  or  implied  delegated  au- 
thority of  the  corporation, — the  doctrine  of 
estoppel  is  applied  to  prevent  a  party  who 
has  received  the  benefit  of  a  part  perform- 
ance from  setting  up  want  of  authority  in 
the  corporation  as  a  defense  to  a  perform- 
ance on  his  part.  And  perhaps  this  doctrine 
has  been  applied  in  some  cases  for  a  like  pur- 
pose where  the  contract  ia  not  onl^  «Itm 
vires,  but  illegal,  because  prohibited  by 
law.  But  the  grnat  preponderance  of  the 
authoriUes  hold  the  illegal  contract  wholly 
void,  and  incapable  of  ratification.  1  Beach, 
Pub.  Corp.  217,  218,  248;  Oitaww  v.  Carey, 
108  U.  S.  110,  27  L.  ed.  669,  2  Sup.  Ct  Rep. 
361;  Smith  v.  Hewbwgh,  77  N.  Y.  130;  Jlfo- 
Donald  v.  Neto  Tork.  68  N.  Y.  23,  23  Am. 
Rep.  144;  icuJW  v,  SAreoeporf ,  108  U.  S.  282, 
27  L.  ed.  728,  2  Sup.  Ct.  Rep.  634 ;  Jefferson 
County  Supers,  v.  Arrigki,  64  Miss,  668; 
Oregonian  R.  Co.  v.  Oregon  B.  d  A'du.  Co.  10 
Sawy.  464,  22  Fed.  Rep.  246;  10  Sawy.  472, 
23  Fed.  Bep.  232.  Buch  oontracts  are  on  a 
par  with  illegal  contracts  between  individu- 
als, and  possess  no  greater  virtue  because 
made  hy  a  corporation.  And  the  rule  is,  as 
I  understand  it,  that,  whether  partly  per- 
formed or  not,  they  are  utterly  void,  and 
cannot  be  enforced.  See  authorities  supra, 
and  1  Beach,  Pub.  Corp,  217  et  aeq.;  Butro 
V.  Peltit,  74  Cal.  332.  16  Pac.  7.  Says 
Blackburn,  J.,  in  [Riche  v.  Ashbury  B.dCar- 
riaga  Co.]  L.  R.  9  Exch.  244,  262:  "I  do  not 
entertain  any  doubt  that  if.  on  the  true  con- 
struction of  a  statute  creating  a  corporation, 
it  appears  to  be  the  intention  of  the  legisla- 
ture, expressed  or  implied,  that  the  corpora^ 
tion  shall  not  enter  into  a  particular  con- 
tract, every  court,  whether  of  law  or  equity, 
,  is  bound  to  treat  a  contract  entered  into 
contrary  to   the  enactment  aa   illegal,  and 
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therefore  whollj  void."    The  right  oi  the 

citj  of  Fergus  Falls  to  collect  and  expend 
public  money  is  limited  by  the  act  of  the  leg- 
islature cresting  it  to  public  purposes,  and 
»  divereion  of  such  funde  to  a  private  pur- 
pose is  not  onlj  beyond  ita  delegated  author- 
ity, but  polpablj  against  public  policy,  and 
should  for  this  reason,  if  for  no  other,  be 
held  void.  But  such  i,  diversion  of  public 
funds  is  expressly  made  a  felony  by  {  309  of 
our  Penal  Code,  and  this  renders  the  trans- 
action wholly  illegal,  irrespective  of  other 
considerations.  But  my  brethren  say  that 
the  city  is  not  responsible  for  the  unlawful 
acts  of  ita  officers.  This  may  be,  and  doubt- 
less is,  true,  as  a  general  proposition  of  law, 
hut  cannot  be  true  when  applied  to  a  city 
attenipting  to  enforce  a  contract  which  is 
the  result  and  grows  out  of  such  unlawful 
conduct.  If  a  municipality  departs  from  its 
true  character,  and  enters  into  competition 
with  money  loaners,  it  must  submit  to  the 
law  applicable  to  the  business  thus  engaged 
in.  It  is  elementary  that  a  principal  can- 
not adopt  or  ratify  a  contract  made  by  his 
agent  in  violation  of  his  authority  in  part 
and  reject  it  in  part.  If  the  principal  rati- 
fy such  a  contract,  he  must  take  it  clothed 
with  such  virtues  and  benefits  as  it  ii  pos- 
sessed of,  and  burdened  with  such  inequities 
and  illegal  features  as  the  transaction  giving 
it  existence  surrounds  it.  1  Am.  &  Eng. 
Enc  La.w,'p.  11B2,  and  cases  cited.  A  munici- 
pal corporation  cannot  enter  the  field  of 
commercial  enterprises  without  subjecting 
itaelf  to  all  commercial  laws  and  usages. 
In  Newberry  v.  Fox,  37  Minn.  141,  33  N,  W. 
333,  this  court  said:  "The  doctrine  of  ultra 
vires  has  with  good  reason  been  applied 
with  greater  strictness  to  municipal  bodies 
than  to  private  corporations.  ...  A 
difl^erent  rule  would,  in  effect,  vastly  endao- 
ger  the  power  of  public  agents  to  bind  a  mu- 
nicipality by  contracts  not  only  unauthor- 
ized, but  prohibited,  by  law.  It  would  tend 
to  nullify  the  limitations  and  restrictions 
imposed  with  respect  to  the  powers  of  such 
agents,  and  to  a  dangerous  extent  expose 
the  public  to  the  very  evils  and  abuses  which 
such  limitations  are  designed  to  prevent." 
Judge  Dillon  says:  "The  history  of  the 
workings  of  municipal  bodies  has  demon- 
strated the  salutary  nature  of  this  principle, 
and  that  it  is  the  part  of  true  wisdom  to 
keep  the  corporate  wings  clipped  down  to 
the  lawful  standard."  [1  Dill,  i  457,  p. 
62B.]  But  the  law  of  ultra  iiirGs,  us  ap- 
plied to  contracts  merely  in  excesR  of  corpo- 
rate power,  is  not  the  law  by  which  this  case 
should  be  judged.  We  have  the  additional 
element  of  illegality,  and  the  law  with  re- 
spect to  illegal  contracts  should  control. 
Ciinivn,  in  his  work  on  Contracts,  lava  down 
the  law  as  follows:  "And  this  distinction 
is  taken  in  the  books,  namely,  where  the  ac- 
tion is  in  affirmance  of  an  illegal  contract, 
the  object  of  which  is  to  enforce  the  perform- 
ance of  an  engagement  prohibited  by  law, 
clearly  such  an  action  can  in  no  case  be 
maintained ;  but  when  the  action  proceeds  in 
disaffirmance  of  such  a  contract,  and,  in- 
stead of  endeavoring  to  enforce  it,  presume! 
SO  L.  R.  A. 


it  to  be  void,  and  sed»  to  prevent  the  de- 
fendant from  retaining  the  benefit  which  he 
derived  from  an  unlawful  act,  then  it  is  eon- 
sonant  to  the  spirit  and  policy  of  the  law 
that  plaintiff  should  recover."  This  is  the 
law  to-day,  and  is  supported  by  tlie  great 
weight  of  authority.  It  applies  to  this  case, 
because  the  transaction  here  in  question   is 


Torinua,  24  Minn.  332;  Bi»bee  v. 
McAllen,  39  Minn.  143,  39  N.  W.  290.  In 
ifenderaon  v.  Siblej/  County,  28  Minn.  515, 
11  N,  W.  91,  and  Ckaaka  v.  Bedman,  53 
Minn.  525,  65  N.  W.  737,  the  unlawful  con- 
tract and  the  ill^al  acts  of  the  public  offi- 
cers were  repudiated,  and  the  action  was  to 
recover  bacE  the  money  unlawfully  taken 
from  the  treasury.  This  same  remedy 
should  have  been  resorted  to  by  the  plaintifi, 
instead  of  attempting  to  ratify  and  confirm 
the  illegal  conduct  oi  its  ofiScers.  My  breth- 
ren make  no  attempt  to  distinguish  this  case 
from  WUnonain  T.  Torinui,  24  Minn.  332, 
which  is  directly  in  the  teeth  of  their  deci- 
sion. Neither  do  they  explain  why  there 
should  be  a  departure  from  Biabee  v.  MeA.1- 
len,  39  Minn.  143,  39  N.  W.  299.  In  that 
case  there  was  a  sale  of  groceries  and  provi- 
sions, and  the  defendant  pleaded  as  a  de- 
fense to  an  action  to  recover  the  purchase 
price  thereof  that  plaintiff's  weights  and 
measures  by  which  the  goods  were  sold  had 
not  been  sealed  and  tested  as  required  by  the 
sUtute  of  the  state.  The  court  held  the 
transaction  illegal,  and  that  plaintiff  could 
not  recover.  I^ere  was  no  attempt  to  ap- 
ply the  doctrine  of  estoppel  in  that  case, 
though  equity  and  good  conscience  would 
seem  to  have  justified  its  application,  if  it 
can  be  justified  in  thiis  case.  The  transac- 
tion involved  in  this  case  was  void  alb  initio 
because  of  ita  illegality,  and  I  submit  that 
life  could  not  be  infus«l  into  it  by  even  a 
most  vigorous  application  of  the  doctrine  of 
estoppel.  1  Ara.  k  Eng.  Enc.  Law,  pp.  1182 
ct  seq.  The  case  of  Montgomery  v.  ifont- 
gomery  d  W.  PI.  Eoad  Co.  31  Ala.  76.  is  di- 
rectly in  point.  It  is  there  said:  "It  is  fur- 
ther urg^  in  favor  of  the  maintenance  of 
this  action  that,  inasmuch  as  the  plankroad 
company  has  had  the  benefit  of  the  city 
bonds,  and  obtained  them  on  the  faith  of  the 
contract  which  is  the  subject  of  this  suit, 
the  obligors  in  this  bond  should  be  held  es- 
topped from  disputing  the  authority  of  the 
city  to  make  the  contract.  If  this  doctrin* 
be  established  then  corporationa.  no  matter 
how  limited  their  powers,  may  make  them- 
selves omnipotent.  They  have  only  to  in- 
duce persons  to  contract  with  them  beyond 
the  scope  of  their  powers,  and  their  very 
usurpations  have  the  effect  of  conferring 
powers  on  them  which  the  legislature 
have  withheld.  A  proposition  so  erroneous 
can  scarcely  need  argument  to  overturn  it. 
See.  on  this  point.  Pennsylrania.  D.  S  Sf. 
Btpam  Yflf.  Co.  v.  Dandridge.  8  Gill  *  J.  24S, 
249,  320,  29  Am.  Dec.543,  and  authorities  cit- 
ed ;  Albert  v.  Baltimore  Sac  Bank.  1  Md. 
Ch.  407,  413;  Smith  v.  Alabama  Life  Ins.  A 
T.  Co.  4  Ala.  058;  Eodgea  v.  Buffalo,  2  Ds- 
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nio,  110;  Li/8  <t  Fire  Ins.  Co.  v.  Mechanic  F. 
Ins.  Co.  7  Wend.  31 ;  Nme  York  Firemen  Ins. 
Co.  y.  Ely,  6  Conn.  560,  13  Am.  Dee.  100. 
It  will  be  remembered  that  in  thia  case  it  is 
the  corporation  itself  which  iuee.  The  suit 
il  an  attempt  to  enforce  a  contract  which 
the  corporation  had  no  authority  to  make, 
nve  as  above  indicated.  We  cannot  apply 
the  doctrine  of  estoppel  to  eucb  a  case  aa 
this." 

Defendant  is  not  estopped  from  denjing 
the  validity  of  tlie  mortgage  merely  because 
it  succeeded  to  Bell's  title  to  the  property. 
Calkina  y.  Coptey,  28  Minn.  471,  13  N.  W. 
B04;  Oerdine  t.  Menage,  41  Minn.  417,  43 
N.  W.  91.  Farmer  v.  Bt.  Paul,  66  Minn.  176, 
33  L.  R.  A.  199,  67  N.  W.  990,  is  not  in  point 
It  appeared  in  that  case  that  the  city  of  St. 
Paul  was  liable  for  the  care  and  support  of 
persaoB  committed  to  prison  by  the  munici- 
pal court  of  that  city.  Such  prisoners  were 
committed  to  the  House  of  Good  Shepherd, 
which  waa  not  a  public  prison  or  workhouse, 
and  the  court  held  the  contract  between  the 
eily  and  the  persons  in  charge  of  such  House 
of  Qood  Shepherd  for  the  support  of  such 
prisoners  to  be  unauthorized,  but  very  prop- 
erly held  tluit  it  WM  only  "technically  ille- 


gal;" this  result  no  doubt  being  founded  on 
the  fact  of  the  liabQi^  of  the  city  to  pay  the 
expense  of  such  persons  at  some  proper  place 
of  confinement,  and  no  illegal  obligation  was 
in  any  way  created.  Neither  is  Uie  case  of 
Willutm  Deering  d  Co.  v,  Peterson,  76  Minn, 
lis,  77  N.  W.  56B,  in  point.  In  that  case  it 
appears  that  the  legislature  had  authorised 
the  loan  of  seed  grain  to  farmers  who  bad 
lost  their  crops  by  hail,  and  the  contract  in- 
volved was  made  and  entered  into  in  accord- 
ance with  the  requirements  and  commands  of 
the  statutes,  and  not,  as  in  this  case,  in  vio- 
lation thereof.  This  court,  subsequent  t»- 
the  date  of  the  contract,  declared  tiie  seed- 
grain  law  unconstitutional,  thereby  render- 
ing the  contract,  as  said  in  Farmer  v.  Bt. 
Poul,  65  Minn.  170,  33  L.  R.  A.  19B,  67  N.  W. 
980,  "technically  illegal." 

For  these  reasons  I  think  the  order  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  granted.  If  this  decision  be  followed 
in  the  future,  cities,  towns,  and  villages  of 
this  state  may  understand  that  it  is  lawful 
to  appropriate  funds  from  the  public  treas- 
ury for  mvestment  in  boot  and  shoe  facto- 
ries, brick  yards,  and  hoteb  and  lunch  coun- 
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ligation  It  Bel  I.  wit  boat  anj 
baslness.  practice,  trade,  or  plant  at  tbe 
coveotutor.  is  void. 
1.  A  contFKCt  to  cre&te  m.  uobopoly  In 
■.nr  comMiodltr  of  eomnon  otllttT'  or 
o(  common  consumptLort  or  use  amons  tbe 
people,  or  even  ot  conalderable  utility  or  con- 
samptlDU.  li  aftalDBt  public  policy,  whether 
SQch  commodltj  "      ~"    ■  ■■-     —  —  
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8.  A  coBtTBct  by  the  oivaer  of  ■ 
■lackiiie  to  dlBcontlnoc  tbe  n 
tBCtare  of  ice  In  a  certain  town  t 
term  of  five  yesrs,  when  made  wlthoi 
sale  of  bli  builneH  Bud  In  conslderBl 
payments  by  the  owner  ot  the  only  i 
plant  In  tbe  place,  in  wblch  there 
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Mora. — For  contract  In  restraint  of  trade 
wllhoDi  limitation  ot  place,  see  Gamewell  Fire 
Alarm  Teleg.  Co.  v.  Crane  (Mass.)  22  L.  B.  A. 
ST:i.  and  note. 

For  reatralnt  throughout  wbote  country,  see 
Loftln  Rule  Co.  v.  Vi-inKetl  (Oblo)  41  L.  R.  A. 
IBB ;  and  Anchor  Electric  Co.  v.  Hawks  (Mass.) 
41  L.  R.  A.  IBB. 

For  partial  restraint  of  trade,  see  Western 
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B.  A.  S03:  Cowan  v.  Falrbrother  (N.  C.)  32  L. 
R.  A.   S2B;   Trenton  Potteries  Co.  v.  OllphSDt 
(N.  J.  Eq.)  46  L.  B.  A.  ZBE ;  and  Stovall  v.  Uc 
Cotchen  (Sy.)  47  L.  E.  A.  287. 
■OL.R.A. 


mand  for  Ice  sufficient  to  consume  and  rendet- 
marketable  the  output  ot  both  factories,  Is 
void  as  a^lDBt  public  policy  because  of  the 
restraint  upon  trade  and  tbe  creation  of  a 
monopoly  In  the  supplying  of  Ice  witbin  that 
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APPEAL  by  defendant  from  a  Judgment 
of  the  Tuscaloosa  Law  and  Equity 
Court  in  favor  of  plaintiff  in  an  action- 
brought  to  recover  the  amount  provided  by 
contract  for  plaintiff's  omission  to  operate- 
his     ice    plant    for    a    specified    time.     £«- 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Fitts  ft  Fltta,  for  appellant: 

When  one  engaged  in  any  business  or  oc- 
cupation sells  out  his  stock  in  trade  and 
goodwill, or  his  professional  practice, he  may 
contract  with  the  purchaser  and  bind  him- 
self not  to  engage  in  the  same  vocation  in< 
the  same  locality  for  a  time  named. 

2  Beach,  Modern  Law  of  Contracts,  p, 
2040,  i  1575 ;  Rothins  v.  Webb.  68  Ala.  399; 
Hoses  y.  Scott.  84  .\la.  608,  4  So.  742; 
ifoore  &  H.  Bardirare  Co.  v.  Tourers  Hard- 
ware Co.  87  Ala.  200,  0  So.  41 ;  Hotcard  V. 
Taylor.  90  Ala.  241.  8  So.  36;  ilcCurry  v. 
Gibson,  108  Ala.  451,  18  So.  806;  Smatley  v. 
Oreene.  52  Iowa,  241.  3  N.  W.  78;  Halde- 
man  v.  Simonton,  55  Iowa,  144,  7  N.  W. 
493;  Martin  v.  Murphy.  121)  Ind.  404.  28  N. 
E.  1118;  Cook  v.  Johnson.  47  Conn.  175.  36 
Am.  Rep.  64 ;  Francinro  v.  Smith.  143  N.  Y. 
488,38  N.  B.  980:  Grou;  v.  ScHgman.  47 
Mich.  607,  41  Am.  Kep.  737,  11  N.  W.  4CM. 

The  extent  of  the  rule  is  no  greater  tba» 
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Diamond  Halch  Co.  t.  Roeber,  IDA  N.  Y. 
473,  (iO  Am.  Rep.  404,  13  N.  E.  41fl;  Leslie 
V.  LoHllard,  110  N.  Y.  51fl,  1  L.  R.  A.  458, 
18  N.  E.  303;  French  v.  Parkor,  16  R.  1. 
SI9,  14  Atl.  HTOj  Handforth  v.  Jaokton,  ISO 
Mass.  149,  22  N.  E.  634. 

The  rule  of  restriction  by  time  or  terri- 
tory, invoked  in  defense  of  tne  contract  here 
sued  on,  is  no  longer,  if  it  ever  waa,  the 
test  of  validitf. 

2  Beach,  Modern  Law  of  Contracts,  { 
1669,  pp.  20311,  2037 ;  Netter  t.  Con(inen(ol 
Brejcing  Co.  Ifll  Pa.  473,  24  L.  B-  A.  247, 
29  Atl.  102. 

All  compacts  between  merchants,  epecula- 
tors,  or  anj  class  of  met  to  elevate  or  de- 

fresB  the  market  are  injuriouH  to  the  pub- 
c  interest,  and  in  restraint  of  trade.  When 
Hucb  a  purpose  is  apparent  in  a  contract,  it 
strikes  the  agreement  with  nullity. 

0  Am.  A.  Eng.  Enc.  Law,  p.  896. 

A  combinatiou  between  dealers  in 
■ary  commodity  to  control  and  enhance'  the 
price  by  preventing  competition  in  the  sale 
thereof,  or  by  decreasing  the  production,  or 
by  withholding  it  from  the  market,  or  other 
l^timaie  means,  is  contrary  to  public  pol- 
icy. 

Clark,  ContJ",  p.  4GS;  More  v,  Bennett, 
140  111.  69,  19  L.  R.  A.  301,  29  N.  E.  SSSi 
Banta  Clara  Vallej/  Mill  A  Lumber  Co.  v. 
Hayes,  76  Cal.  387,  18  Pac.  3S1 ;  Hooker  v. 
VandevxiteT,  4  Denio,  349,  47  Am.  Dec.  258 ; 
Stanton  v.  Allen,  5  Denio,  434,  49  Am.  Dec, 
,  282;  Central  Ohio  Salt  Co.  v.  Quthrie,  36 
Ohio  St.  BSO;  India  Bagging  Asao.  r.  Koelc, 
14  La.  Ann.  164;  Texas  Standard  Oil  Co.  v. 
Adoue,  S3  lex.  660,  16  L.  R.  A.  698,  19  S. 
W.  274;  Uorrit  Run  Coal  Co.  v.  Barclay 
Coal  Co.  68  Pa,  173,  8  Am.  Rep.  159;  Craft 
v.  McConoughy,  79  Hi.  346,  22  Am.  Rep. 
171;  Chapin  v.  Brov/a  Bros.  83  Iowa,  156, 
12  L.  R.  A.  428,  48  N.  W.  1074;  Amot  v. 
Pittaton  A  E.  Coal  Co.  68  N.  Y.  558,  23  Am. 
Rep.  190;  Neater  v.  Continental  Brewing 
Co.  161  Pa.  473,  24  L.  R.  A.  247,  29  Atl. 
102;  Firtd  Cordage  Co.  v.  National  Cordage 
Co.  «  Ohio  C.  G.  616;  Oliver  v.  Oilmore,  62 
Fed.  Rep.  602. 

Meeart.  Foster  ft  OUrer,  for  appellee: 

A  contract  in  restraint  of  trade  Is  not  un- 
lawful if  it  is  not  unreasonable,  and  not  nec- 
essarily injurious  to  the  public. 

Oakdaie  Mfg.  Co.  v.  Qarst,  18  R.  I.  484, 
23  h.  K.  A.  639,  29  Atl.  973  ;  Greenhood,  Pub. 
Pol.  rule  543;  Pollock,  Contr.  311;  Clark, 
Contr.  453,  459,  480;  Oreiion  Steam  Kav. 
Co.  V.  WinaoT,  20  Wall.  04,  22  L.  ed.  315; 
United  State*  v.  Trans- Mieaouri  Freight 
Asao.  166  U.  B.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  Matlhetcs  v.  A.saoaiated  Press, 
136  if.  Y.  333,  32  N.  E.  981;  Diamond 
Match  Co.  V.  Roeber,  108  N.  Y.  473,  60  Am. 
Rep.  404,  13  N.  E.  419;  Printing  d  Numer- 
ical Registering  Co.  v.  Sampson,  L.  R.  19 
Eq.  466. 

The  contract  which  is  the  foundation  of 
this  action  is  not  in  unlawful  restraint  of 

Sharp    T.    Whiteaide,  19    Fed.    Rep.    156, 

note;  Handforth  v.  Jackson.  1.10  Mass.  14B, 

,     22  N.  F..  634;  Lcflie  v.  Lorillard,  110  N.  Y. 

619,  1  L.  R.  A.  456,  18  N.  E.  363;  Hodge  y. 

90  L.  R.  A. 


Stoan,  107  N.  Y.  244,  17  N.  E.  335;  French 
v.  Parker,  16  R.  1.  219,  14  Atl.  870;  Ac- 
tional Benefit  Co.  v.  Dnton  Hospital  Co.  45 
Minn.  272,  11  L.  R.  A.  437,  47  N.  W.  806; 
Norton,  Bills  A  Notes,  274;  Ke  Coming,  51 
Fed.  Rep.  206;  Be  Terrell.  51  Fed.  Rep.  213. 

If  there  is  one  thing  more  than  any  other 
which  public  policy  requires,  it  is  that  meii 
of  full  age,  and  competent  understanding, 
shall  have  the  utmost  liberty  of  contracting, 
and  that  contracts,  when  entered  into  irev]y 
and  voluntarily,  shall  be  held  good,  and 
shall  be  enforced  by  courts  of  justice. 

RousUlon  V.  Rouaillo*.  L.  R.  14  Cb.  DiT. 
351. 

The  parties  had  in  contemplation  nothing 
more  ithan  the  obviating  of  a,  ruinous  compe- 

If  such  was  the  purpose,  the  contract  wa« 
l«al   and  should  be  enforced. 

Greenhood,  Pub.  Pol.  rule  643;  Oakdaie 
Mfg.  Co.  V.  Oarsl,  18  R,  I.  484,  23  L.  R.  A. 
039,  SB  Atl.  973. 

MeOlellan,  Ch.  J.,  delivered  the  opinion 


B.  H.  Williams  is  plaintiff,  and  the  Tusca- 
loosa Ice  Manutacturir^Company  is  defend- 
ant, in  this  action.  The  complaint  is  as 
follows:  "The  plaintiff  claims  of  the  de- 
fendant the  sum  of  $325  with  interest  from 
the  1st  day  of  September,  1898,  as  damages 
for  the  breach  of  a  contract  or  agreement 
entered  into  between  the  plaintiff  and  de- 
fendant on,  to  wit  the  Ist  day  of  January, 
1B98,  in  substance  as  followsi  This  agree- 
ment, made  and  entered  into  between  the 
Tuscaloosa  Ice  Mfg.  Co.,  of  which  Henry  B. 
Qray  is  president,  of  the  first  part,  and  B. 
H.  Willianis,  sole  owner  of  an  ice  machine 
located  near  the  Alabama  Ordat  Southern 
Railroad  depot,  at  Tuscaloosa,  Ala.,  of  th« 
second  part,  witnessetb  that  the  party  of  the 
first  part,  for  and  in  consideration  of  the 
covenants  of  the  party  of  the  second  part 
hereinafter  mentioned,  agrees  bo  pay  th« 
party  of  the  second  part  the  sum  of  eiKbt 
hundred  and  seventy-flve  dollars  ($875.- 
00),  in  five  equal  payments,  of  one  hundred 
and  seventy-five  dollars  each  ($175.00),  the 
first  payment  to  be  made  this  day,  and  the 
other  four  payments  (m  the  Ist  day  of  June, 


described  above,  nor  suffer  it  to  be  run.  for 
the  term  of  five  years,  at  Tuscaloosa,  Ala., 
unless  the  party  of  the  second  part  flball 
make  a  sale  of  the  same  to  he  run  at  Tusca- 
loosa, ,AIa.,  in  which  event  be  releases  the 
party  of  the  first  part  from  making  all  sub- 
sequent payments  to  him,  and  also  agrees  to 
refund  on  any  payment  made  by  [to]  him 
during  the  year  such  sale  is  made  such  b 
part  of  said  payment  as  the  remainder  of 
that  year  bears  to  the  entire  year.  It  ia 
further  agreed  that,  if  the  said  party  of  the 
Hpcond  part  shall  sell  his  ice  plant  between 
January  Ist  and  June  1st  of  any  year,  he 
nhall  be  entitled  to  his  proportional  payment 
for  that  year.  It  is  further  agreed  that  in 
case  some  onknown  party  should  erect  or 
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cperate  bh  ioe  machine  in  Uie  city  of  Tusca- 
loosa., Ala^  or  ia  the  Ticinitj  of  said  city  of 
Tuscaloosa,  tliat  the  party  of  the  second 
part,  known  in  contract  as  6,  H.  WilliamB, 
■hall  release  all  subsequent  payments  to  the 
partjr  of  the  first  part  at  the  time  of  the 
erection  of  an  ice  plant  to  compete  with  said 
first  party,  provided  that  the  sum  of  $500 
■hall  have  been  paid  to  the  party  of  the 
second  part.  It  is  further  agreed  that,  if 
said  plant  or  opposition  should  disturh  the 

Krty  of  the  first  part  before  the  amount  of 
JO  is  paid  to  the  party  of  the  second  part, 
that   the  party  of  the  first  part  shall  only 

a  J  to  the  party  of  the  second  part  the  dif- 
'enc«  between  the  total  payments  made 
and  the  $500.00,  and,  should  said  ice  plant 
be  erected  after  $500.00  bad  been  paid  to  the 
part7  of  the  second  part,  no  other  payments 
will  be  required.  And  plaintiff  says  that 
although  be  has  complied  with  all  its  pro- 
visions on  his  part,  and  has  not  sold  his  said 
ice  machine  to  be  operated  at  or  in  the  vi- 
cinity of  TuscalooBa,  the  defendant  has 
failed  to  comply  with  its  provisions  on  its 
ptirt  in  the  particulars  following,  vin,:  Some 
time  during  the  summer  of  1898,  to  wit,  in 
July  or  August,  the  Tuscaloosa  Gas,  Electric 
Ligbt,  t  Power  Co.,  a  corporation  having  its 
office  and  principal  place  of  business  at 
Tuscaloosa,  Ala.,  amended  its  corporate 
charter,  changing  its  name  to  tha  'Tusca- 
looaa  Light  A  lee  Company,'  and  having  con- 
ferred upon  it  the  nower  to  manufacture 
and  aell  ice  at  Tuscaloosa,  Ala.,  and  erected 
an  ice  plant  and  b^an  the  manufacture  of 
ice  at  Tuscaloosa;  and  although  the  defend- 
ant had,  at  the  time  of  the  establishment  of 
said  TuBcaloom  Light  ft  Ice  Co.'s  ice  plant 
at  Tuscaloosa,  only  paid  to  plaintiff  the  first 
payment  of  S1T5.00  mentioned  in  said  con- 
tract as  paid  on  the  day  of  its  execution,  it 
ha.<i  wholly  failed  and  refuaod  to  pay  plain- 
tiff the  difference  between  said  payment  of 
$I7S  and  S-100.00,  as  it  agreed  in  said  con- 
tract to  do  in  the  event  of  the  erection  of  an 
opposition  ice  plant;  hence  this  suit." 

To  this  complaint  the  defendant  Inter- 
posed the  following  pTea:  "At  the  time  said 
contract  was  entered  into  the  pla.intiff 
omied  and  operated  the  only  ice  factory  in 
Tuscaloosa  or  its  vicinity,  and  the  only 
factory  which  was  then  selling  ice  to  the  peo- 
ple of  Tuscaloosa  and  immediately  surround- 
ing territory,  other  than  defendant's  fac- 
tory. Said  population,  consisting  of,  to  wit, 
seven  thousand  people,  was  drawing  its 
whole  supply  from,  and  was  dependent  upon, 
said  two  ice  factories  tor  the  same,  and  the 
demand  for  ice  in  said  community  was  suf- 
ficient to  consume  and  render  marketable 
the  Output  of  both  of  said  factories.  Prior 
<o  said  contract  the  price  of  this  article  of 
necessity  and  comfort  was  lessened  to  said 
community  of  consumers  hy  competition  be- 
tween these  two  said  ice  factories.  The  ob- 
i'ect  and  effect  of  said  contract  was  to  whol- 
y  discontinue  the  manufacture  of  ice  by 
plaintiff,  to  close  down  plaintiff's  factory, 
to  end  all  competition  with  defendant's  ice 
trade,  to  leave  defendant's  plant  the  sole 
source  of  ice  supply  for  said  community,  and 
to  give  to  defendant  the  complete  control 
«L.R.  A. 


and  monopoly  of  said  ice  market,  anablinf 
it  to  increase  the  price  thereof  regardlese  of 
the  cost  of  its  manufacture;  wherefore  said 
contract  was  one  cornering  said  ice  market, 
stifling  competition,  creating  monopoly, 
closing  down  heretofore  active  manufacture, 
and  hence  the  same  is  void  as  in  restraint  of 
trade  and  against  public  policy."  The  trial 
court  sustained  a  demurrer  to  the  plea,  de- 
fendant declined  to  plead  over  and  judgment 
was  entered  for  plaintiff.  The  present  ap- 
peal from  that  judgment  presents  the  ques- 
tion of  whether  the  contract  sued  on,  con- 
sidered in  connection  with  the  facts  averred 
in  the  plea,  Involves  a  vicious  restraint  of 
trade,  and  is  therefore  violative  of  the  pub- 
lic policy  of  the  state  and  void. 

The  argument  in  support  of  the  contract 
IB  largely  based  upon  the  considerations  that 
the  restraint  it  imposes  is  limited  both  aa 
to  timeand  to  territory, — tofive  yearsat  the 
moat,  and  to  the  town  of  Tuscaloosa  and  ka 
vicinity, — and  many  cases  have  been  deter- 
mined upon  these  considerations  alone.  But 
they  were  so  determined,  or  at  least  at  tha 
present  day  they  could  be  so  determined, 
only  because  the  contracts  involved  in  them 
were  unobjectionable  upon  other  grounds. 
As  the  principles  obtaining  here  are  under- 
stood in  their  application  to  existing  con- 
ditions of  traffic  ond  commerce,  we  appre- 
hend that  circumstances  in  respect  of  a 
particular  business  might  exist  under  which 
a  covenant  against  engaging  in  it  covering 
all  time  and  the  whole  country  would  be  up- 
held by  the  courts.  All  such  covenants  are 
for  the  protection  of  the  business  of  the  cove- 
nantee, and  the  logical  rule  would  seem  to 
be  that  their  scope  may  be  as  broad  as  to 
time  and  territory  as  the  business  intended 
to  beprotected.  It  ia  upon  this  principlethat 
contracts  not  to  engage  at  any  time  in  par- 
ticular businesses  in  the  United  Kingdom, 
or  in  the  United  States,  or  even  in  Great 
Britain  and  Holland,  or  in  the  United  States 
and  Canada,  have  been  held  valid;  the  busi- 
ness in  each  instance  being  coextensive  with 
the  territory  embraced  in  the  covenant,  and 
of  probable  indefinite  continuance.  And,  on 
the  other  hand,  the  same  principle  is  potent 
to  the  conclusion  that  such  covenant,  having 
reference  to  a  particular  county  or  even 
town  only,  and  confined  to  a  year  or  other 
definite  time,  may  be  void,  in  whole  or  in 
part,  for  being  broader  as  to  time  or  plac* 
than  the  business  designed  to  be  protected 
by  it;  as  where  Uie  business  extends  only  to 
a  part  of  the  county  or  town,  or  must  cease 
short  of  the  time  of  the  covenant.  But  how- 
ever extended  or  circumscribed  the  business 
may  be,  however  broad  or  narrow  may  b» 
the  covenant  in  respect  of  time  and  place, 
and  however  exactly  the  covenant  may  re- 
spond in  time  and  place  to  the  exigencies  of 
the  business,  the  contract  may  yet  fall  un- 
der the  ban  of  public  policy,  and  call  for  con- 
demnation by  the  courts  upon  other  and  dis- 
tinct considerations,  growing  out,  it  would 
seem,  of  the  nature  of  the  transaction  upon 
which  it  is  based,  or  looking  to  the  protec- 
tion of  the  public  from  the  strangulatioD  of 
legitimate  and  necessary  competition. 
One  of  these  consideiations — that  restinf 
12 
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on  the  nature  of  the  trttneaction  in  wliicb 
the  GOveoBnt  not  to  engage  in  a.  particular 
businwH  is  made — is  this:  Leaving  to  one 
side  and  out  of  view  tliose  coses  in  which 
property  is  sold,  and  as  part  of  the  consid- 
eration the  vendee  agrees  not  to  emptoj'  it 
in  a  huBiuesB  heiag  carried  on  by  the  ven- 
dor, or  within  the  territory  covered  by  the 
vendor's  huainesB,  and  that  other  ciase  of 
cases  in  which  an  employee  coveminta  with 
his  employer  not  to  engage  in  the  business 
about  which  he  is  employed  on  hia  own  ac- 
count or  for  another  after  the  termination 
of  his  employment,  and  that  yet  other  class 
of  cases  involving  secret  or  patented  pro- 
cesses, or  patented  devices  and  instrumen- 
talities,  it  seems  that  the  only  cases,  apart, 
as  we  have  indicated,  from  those  just  men- 
tJoned,  in  which  there  can  be  any  legitimate 
oeoaaion  for  a  covenant  on  the  part  of  one 
not  to  engage  in  tlie  businesa  proposed  to  be 
carried  on  by  another,  are  those  in  which 
the  covenantor  haa  aold  to  the  covenantee 
his  stock  in  trade,  as  in  the  case  of  a  mer- 
chant, or  his  part  of  it,  as  where  one  mer- 
cantile partner  sells  out  to  the  other  or  to 
*  stranger,  or  being  a  professional  man  with 
an  est«Uished  praotice,  as  a  physician, 
•dentiat,  and  the  like,  or  mechanic  with  a 
shop  and  accustomed  patronage,  as  a  black- 
smith and  the  like,  or,  if  he  be  a  manu- 
facturer, sella  out  his  practice  or  business 
or  plant,  with  or  without  an  express  stipu- 
lation as  to  its  goodwill,  and  in  the  same 
transaction,  end  as  part  of  the  thing  sold, 
and  as  in  part  the  consideration  for  the  price 
paid,  agrees  not  to  engage  in  that  business, 
profession,  or  trade,  as  the  ease  may  be, 
within  the  territory  covered  or  supplied  by 
the  business,  practice,  or  factory  purchased, 
during  the  time  the  vendee  shall  be  inter- 
ested therein.  In  line  with  tJiis  view,  it  is 
said  by  Mr.  Beach:  "The  modern  doctrine 
is  wi?ll-nigh  universal  that,  when  one  en- 
gaged in  any  business  or  occupation  sells  out 
nis  stock  in  trade  and  goodwill  or  his  profcs- 
•ional  practice,  he  may  contract  with  the 
purchaser  and  bind  himself  not  to  engage  in 
the  aaine  vocation  in  the  aame  locality  for  a 
time  named,  and  he  may  be  enjoined  from 
violating  this  contract.  This  is  about  as 
far  as  contracts  in  restraint  of  trade  have 
been  upheld  hy  the  American  courts  or  tbo.'<e 
of  England.  While  the  law,  to  a  certain 
extent,  tolerates  contracts  in  restraint  of 
trade  or  business  when  made  between  ven- 
dor and  purchaser,  and  will  uphold  them,  it 
does  not  treat  them  with  any  special  indul- 
gence. They  are  intended  to  secure  the  pur- 
chaser of  the  good  will  of  a  trade  or  busi- 
ness a  guaranty  against  the  competition  of 
the  former  proprietor.  When  this  object  is 
accomplished,  it  will  not  be  presumed  that 
more  was  intended."  2  Beach,  Contr.  i 
1575.  And  to  the  same  efFcct  is  the  declara- 
tion of  the  supreme  court  of  Illinois  in 
More  V.  Bennett.  140  111.  60,  80,  15  L,  R.  A. 
3fl4.  20  N.  E.  891.  "Contracts  in  partial  re- 
straint of  trade  which  the  law  sustains  are 
those  which  are  entered  into  by  a  vendor  of 
a  business  and  its  goodwill  with  his  vendee, 
by  which  the  vendor  sprees  not  to  engage  in 
the  same  business  within  a  limited  territory, 
liO  L.  R.  A. 


and  the  restraint,  to  be  valid,  must  be  ih> 
more  extensive  than  is  reasonably  necessary 
for  the  protection  of  the  vendee  in  the  en- 
joyment of  the  business  purchased;"  and 
this  language  ia  quoted  approvingly  by  th* 
supreme  court  of  Pennsylvania,  yetter  t. 
Continental  BrevHng  Co.  161  Fa.  473,  481, 
24  L.  R.  A.  250,  2»  Atl.  104.  The  supreme 
court  of  Iowa  adopts  the  same  view  (C'/taptn 
V.  Brourn  Bros.  83  Iowa,  150,  12  L.  E.  A.  428, 
4g  N.  W.  1074),  and  so  have  other  courts, 
where  this  phase  of  the  general  question  ban 
been  discussed  {Oliver  v.  Qilmore,  52  Fed. 
Rep.  5I32{.  There  are  several  reasons  for 
upholding  the  covenant  on  the  part  of  the 
vendor  in  all  such  cases  to  desist  from  the 
business  in  competition  with  the  purchaser 
which  do  not  obtain  in  other  cases.  In  the 
first  place,  the  restraint  is  partial  In  the 
sense  that  it  covers  only  the  time  and  local- 
ity during  and  in  which  the  vendee  carries 
on  the  business  purchased,  and  beyond  these 
limitations  the  seller  is  at  liberty  to  carry 
on  the  same  business.  Then,  too,  the  ven- 
dor receives  an  equivalent  for  his  partial  ab- 
stention from  that  business  in  the  increased 
price  paid  him  for  it  on  account  of  his  cove- 
nant; and  his  entering  into  and  observance 
of  the  covenant  not  on^r  does  not  tend  to  his 

Eaupcrization  to  the  detriment  of  the  puh- 
c,  tjut,  to  the  contrary,  by  securihg  to  him 
the  full  value  of  his  business  and  its  good- 
will,— a  value  which  he  has  an  absolute 
right  to  secure  in  this  way, — the  covenant 
operates  to  his  affirmative  pecuniary  bene- 
fit and  against  his  impoverishment,  involv- 
ing, the  theory  is,  imminency  of  bis  becom- 
ing a  public  charge  or  a  criminal,  in  that, 
while  being  paid  for  desisting  from  the  par- 
ticular business  in  the  locality  covered  by 
it,  he  may  still  enter  upon  other  pursuits  of 
gain  in  the  same  locality  or  upon  this  one 
in  other  localities.  And,  flnally,  while  such 
covenants  preclude  the  competition  of  the 
covenantor,  it  is  neither  their  purpose  nor 
effect  to  stifle  CMnpetition  generally  in 
the  locality,  nor  to  prevent  it  at  all 
in  a  way  or  to  an  ettent  injurious  to  the 
public;  for  the  business  in  the  hands  of  the 
purchaser  is  carried  on  just  as  it  was  in  the 
hands  of  the  vendor;  the  former  merely 
takes  the  place  of  the  latter;  the  commodi- 
ties of  the  trade  are  as  open  to  the  public 
as  they  were  before;  the  same  competition 
exists  as  existed  before;  there  is  the  same 
employment  furnished  to  others  after  as  be- 
fore; the  profits  of  the  business  go,  as  th^ 
did  before,  to  swell  the  sum  of  public 
wealth ;  the  public  has  the  same  opportuni- 
ties of  purchasing,  if  it  be  a  trading  busi- 
ness; they  are  aerved  in  the  same  waf,  it 
it  be  a  profession ;  and  production  is  not  les- 
sened, if  it  be  a  manufacturing  plant.  As 
said  hy  Putnam,  circuit  judge,  in  Olit'cr  t. 
G4I™ore,  52  Fed.  Rep.  568;  ^  .  .  When 
the  covenantor  surrenders  his  trade  or  pro- 
fession, an  equivalent  is  given  to  the  public, 
because,  ordinarily,  as  a  part  of  the  transac- 


the  trade  or  profession,  nothing  is  aban- 
doned, and  only  a  transfer  is  accompliahed. 
The  same  occupation  continues;  the  same 
number  of  mouths  are  fed."     And  these  con- 
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•iderkUom    nbtain   where    one    already   en-  r 

gtged  ill  ft  busiueBs  in  good  faith,  for  the 

Cpoae  ol  eDl&rging  and  increasine  his 
inesB,  purchascB  the  stock  in  trade  or 
prAotice  or  plant  of  a  rival,  and  incident 
thereUi  takes  the  covenant  of  the  seiler  not 
to  engage  in  the  same  buBineaa  within  the 
territory  covered  by  the  consolidated  enter- 
prise, and  in  all  BUch  cases  the  covenant  in 
restraint  of  trade  is  a  reasonable  one  and 
valid.  But  there  is  no  room  for  the  appli- 
catioB  of  these  reasons  to  cases  in  which  the 
covenantee  does  not  purchase  the  husiness, 
practice,  trade,  or  plant  of  the  covenantor, 
and  the  transaction  involves  nothing  but  a 
bild  covenant  in  restraint  of  trade,  for 
■hich  there  is  no  other  consideration  than 
the  psLViuent  of  money  for  the  obliKation  it- 
self. In  such  case  the  business  of  the  cov- 
enantor is  not  transferred  merely;  it  is  de- 
stroyed. His  plant  is  not  continued  by  the 
covenantee  in  useful  production,  but  is  left 
to  rust  and  canker  in  disuse.  The  public 
loses  a  wealth-producing  instrumentality. 
Labor  is  tbrown  out  of  employment.  "The 
lime  number  of  mouths"  are  not  fed.  The 
oinEideratioi]  the  covenantor  receives  is  not 
the  just  reward  for  bis  skill  and  energy  and 
mterpriee  in  building  up  a  business,  but  is 
a  mere  bribery  and  seduction  of  his  indus- 
try, and  a  pensioning  of  idleness.  The  mo- 
tives actuating  aueb  a  transaction  are  al- 
ways, In  a  sense,  sinister  and  baleful.  Its 
purpose  and  effect  are,  not  to  protect  the 
(ovenantee  in  the  legitimate  use  of  some- 
thing be  has  acquired  from  the  covenantor, 
but  to  secure  to  him  the  illegitimate  use,  or 
the  use  in  an  ill^itimate  way,  of  that  which 
h«  already  has.  in  respect  of  which  there  is 
DO  reason  or  occaaioD  for  the  covenantor  to 
auume  any  obligation  of  protection.  Such 
an  undertaking  in  restraint  of  trade,  how- 
ever limited  as  to  time  and  place,  would 
leem,  upon  all  general  principles,  though 
»e  know  of  no  case  expressly  and  directly  so 
deading,  to  be  necesssriiy  unreasonable  and 
vicious  on  the  consideration  alone  that  it 
is  Dot  entered  into  nor  has  it  the  effect  of 
protecting  some  business,  practice,  trade,  or 
interest  which  the  covenantor  has  sold  to 
the  covenantee.  Tbe  undertaking  involved 
in  this  case  is  precisely  of  that  class,  and 
must  fail   upon  the  principle  we  have  been 


tends  to  injure  the  public  by  stifling  compe- 
tition and  creating  a  monopoly.  Its  man- 
ifest purpose,  even  upon  its  face,  and  cer- 
tainly when  taken  in  connection  with  the 
facts  averred  in  the  plea,  was  to  secure  to 
the  covenantee  a  monopoly  in  the  produc- 
tion and  sale  of  ice  in  the  town  of  Tuaca- 
looea  and  vicinity,  and  auch  is  its  operation 
and  effect.  Indeed,  on  the  allegations  of 
the  plea,  it  was  even  worse  than  this;  for 
one  of  its  results  was  to  reduce  the  avail- 
able supply  of  ice  below  the  needs  of  the  lo- 
cality affected  by  it.  It  thus  operated,  not 
only  to  put  it  in  the  power  of  the  covenantee 
to  arbitrsrily  fix  prices,  hut  directly  and 
Becessarily  to  create  a  partial  ice  famine. 
vpon  which  the  defendant  company  could 
COZ..R.A. 


batten  and  faitten  at  its  own  sweet  will.  But, 
aside  from  this,  the  monopoly  itself — the 
putting  in  the  power  of  the  covenantee  to 
control  the  production,  and  to  &x  its  own 
prices  whatever  the  production — is  quite 
sulhcient  for  the  utter  condemnation  of  the 
contract  as  being  against  public  policy. 
The  purpose  to  create  a  monopoty  is  ubvioua. 
It  is  well-nigh  expressed  in  tlie  writing  it- 
self. That  a  monopoly  was  created  is  clear 
beyond  all  dispute.  That  ends  the  case 
against  the  validity  of  the  covenant.  Noth- 
ing more  need  be  said.  All  that  has  been 
said  for  the  appellee  against  thait  conclusion 
is  vain  and  useless,  (iiven  the  puiiiose  and 
effect  of  this  contract,  iU  condi'iii  nation 
would  follow  even  had  the  plaintiif,  as  a 
part  of  the  transaction,  sold  bis  iue  plant 
to  tbe  defendant;  and  the  limitation  of  the 
covenant  as  to  time  and  place,  thoujjh  rea- 
sonable in  itself,  is  of  no  redeeming  import- 
ance or  efficacy  whatever.  So  of  the  sug- 
gestion that  no  noncpoly  was  created  be- 
cause the  contract  itself  evidences  s  tonteni- 
plation  that  "unknown  parties"  might  come 
to  Tuscaloosa,  establish  an  ice  factury,  and 
enter  upon  the  production  and  sale  uf  ice 
in  competition  with  the  covenantee.  There 
was  no  other  such  plant  there  at  the  time 
the  contract  was  entered  into  (it  would  not 
have  been  entered  into  at  all  had  there 
been),  and  it  is  of  no  sort  of  consequence 
that  another  might  be  established,  or  even 
that  another  was  in  fact  eatablislied,  soon 
after  its  execution,- — as  soon,  probably,  as 
one  could  be  established  after  defendant's 
monopoly  b^an  to  grind.  Nor  is  there  the 
least  merit  in  the  suggestion  that  ice  could 
be  brought  to  Tuscaloosa  from  other  places, 
and  hence  that  defendant  had  no  monopoly. 
Even  with  ordinary  commodities,  a  covenant 
tending  to  create  a  monopoly  in  a  given  city 
or  to  unduly  control  prices  is  not  relieved 
by  the  consideration  that  its  baneful  eHectR 
may  be  counteracted  in  greater  or  leas  de- 
gree by  importations;  and  the  position  is 
exceedingly  nude  snd  bald  when  taken  in 
respect  of  a  commodity  like  ice  or  water, 
the  chief  cost  of  which,  apart  from  the  plant 
for  its  manufacture  or  collection,  is  in  the 
transportation  to  the  consumer,  and  it  may 
be  safely  said  that  an  ice  factory  in  a  town 
beyond  the  ordinary  reach  of  delivery  wag- 
ons from  another  town  has  a  monopoly  of 
the  ice  business  in  that  town.  And  so  of 
the  argument  that  public  policy  has  to  do 
in  this  connection  only  with  the  neeessariei 
of  life,  and  that  ice  is  not  a  commodity  of 
that  class.  Both  tbe  propositions  thus  as- 
serted— the  one  of  law,  the  other  of  fact — 
are  unsound.  To  say  the  least,  it  is  againat 
public  policy  ^o  monopolise  in  this  way  any 
commodity  of  common  utility,  or  of  common 
consumption  or  use  among  the  people,  or 
even  of  considerable  utility  or  consumption, 
whether  it  be  one  of  the  necessaries  nf  life 
or  not;  and,  in  the  second  place,  we  feel  en. 
tirely  assured  of  conservatism  in  declaring 
that  in  this  latitude,  and  especially  in  towns 
as  populous  as  Tuscaloosa,  ice  is  one  of  the 
common  necessaries  of  life.  Alt  of  the  fore- 
going propositions,  sustaining  the  conclu- 
sion that  the  contract  sued  on  is  Tiolative 
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of  public  policy  as  BtlQing  competition  and 

promoUng  monopol;  to  ths  mojiifeBt  iajuiT 
of  the  public,  are  fully  lupported  b;  the  fol- 
lowing  authorities;  2  fieach,  Contr.  {{ 
1579-1592:  Clark,  Contr.  pp.  468  e(  aeq.; 
Craft  V.  ScCotuiughy,  70  111,  346,  22  Am. 
Aep.  171;  Amot  t.  PitUlon  d  E.  Goal  Co. 
68  N.  Y.  558,  23  Am.  Hep.  100;  More  t.  Bsn- 
nete,  140  111.  60,  16  L.  R.  A.  3S1,  29  N.  £. 
888;  Bania  Clara  Valley  Mill  <t  Lumber  Co. 
T.  Eayes,  76  Cal.  387,  18  Pac.  301;  Booker 
V.  Vandeicaler,  4  Denio,  349,  47  Am.  Dec. 
268;  Ulanton  v.  Allen,  6  Denio,  434,  49  Am. 
Dec,  282;  Central  Ohio  Salt  Co.  v.  Outhrie, 
36  Ohio  St  666;  India  Bagging  Aaao.  v. 
Koole,  14  La.  Ann.  104  ^  Teccaa  Standard  Oil 


Co.  V.  Adowi,  B3  Tez.  650,  IS  L.  E.  A.  698, 
10  S.  W.  274;  Morrit  Bun  Coal  Co.  v.  Bar- 
clay Coal  Co.  68  Pa.  173,  8  Am.  Rep.  159; 
CKapin  V.  Broun  Broi.  S3  Iowa,  156,  12  L. 
R.  A.  428,  48  N.  W.  1074;  Oliver  v.  Oilmore, 
62  Fed.  Rep.  662;  tieater  t.  Continental 
Breunng  Co.  161  Pa.  473,  24  L.  R.  A.  247,  29 
Atl.  102;  Anderion  t.  Jett,  89  Kj.  37U,  U 
L.  R.  A.  300,  12  S.  W.  670. 

It  follows  that,  in  our  opinion,  tbe  court 
below  erred  in  sustaining  tbe  demurrer  to 
defendant's  plea.  The  judgment  of  the  law 
and  equity  court  will  be  reversed,  and  a 
judgment  will  be  here  entered  overruling 
said  demurrer.     The  cause  wilt  be  remanded. 

Beveraed,  rendered  in  part,  and  remanded. 
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Thomas  SCHUCHART,  Plff.  in  Err^ 
Agnes  SCHUCHART. 

(61  Kan.  SST.) 

*A  man  ud  ttoiiibb  were  foriBBllr 
BKPpled  wben  one  of  them  was  under  dis- 
ability because  a  decree  erf  dlTorce  preTlously 

granted  had  not  become  effective.  Both  In- 
tended In  good  laltb  to  aasume  the  maFltal 
relatloD,  and.  after  tbe  diMbllltr  was  re- 
moved, ther  decided  to  and  did  continue  to 
IlTe  t6gGIhet  HI  husband  and  wire,  iclthout 
tbe  perCormanca  of  another  marriage  cere- 
monf.  IfEld,  that  tbe  facta  ilated  were  suf- 
Aclent  to  establish  a  common-law  marriage. 
and  to  moke  tbem  husband  and  wife  after  tbe 
disability  was  removed. 

(March  10,  leoo.) 

ERROR  to  the  District  Court  for  Washr 
ington  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  possession  of  ree-l  estate  claimed  by 
defendant  as  widow  of  Jacob  Schiichsj-t,  de- 
ceased.      Affirmed. 

The  facta  are  stated  in  the  opinion. 

ifeaara.  E.  A.  Berry  and  Qregg  ft 
O'eSKi  foi*  plaintiff  in  error : 

The  defendant  has  chosen  t«  establish  an 
actual  marriage  contract,  and  she  is  bound 
by  the  contract  sought  to  bo  established.  No 
presumption  of  marriage  can  be  invoked 
from  cohabitation  and  reputation,  as  the  de- 
fendant has  sought  to  prove  IJie  kind  of  a 
contract  she  made. 

At  the  time  of  the  alleged  conversation  as 
to  a  new  ceremony  there  was  no  present  con- 
sent to  immediate  marriage  between  the  par- 

Shorten  t.  Judd,  SO  Kan.  73,  65  Pac.  2S6. 

When  the  beirinning  of  the  cohabitation 
between  Jacob  Schuchart  and  the  defendant 
was  illicit,  there  can  be  ao  presumption  of 
a  marriage  afterwards  from  cohabitation 
and  reputati 


■Ileadnole  by  Johni 

NOTK.- 
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Re  MeLaughlin,  4  Wash.  S70  16  L.  R.  A. 
609,  3D  Pac.  666;  Carticrigkt  v.  UcQown, 
121  111.  3S8,  12  N.  E.  737- 

Mr.  W.  W.  Redmond,  for  defendant  in 

A  marriage  once  proved  is  preaiuned  to  be 
valid    until    the     contrary     is    conclusively 

Megginaon  v,  Megginton,  21  Or.  387,  14  L. 
II.  A.  641,  28  Pac.  388. 

The  plaintilT  in  error,  to  sustain  the  alle- 
gation that  the  marriage  is  void,  should 
prove:  First,  Oiat  Agnes  Portcous  was  not 
divorced  from  Aleitander  Porteous  at  the 
time  of  her  marriage  to  Jacob  SchucharL; 
and,  second,  that  Alexander  Porteous  was 
not  divorced  from  Agnes  Porteous  at  the 
time  of  the  marriage  of  Agnes  Portcous  to 
Jacob  Schuchart. 

Biinter  v.  Eunter,  111  Cal.  201,  31  L.  R. 
A.  41 1, 43  Pac.  766 ;  2  Nelson,  Divorce  A  Sep- 
aration, i  680;  1  Ilishf^,  Marr.  &  Div.  fi 
457;  Re  Rash,  21  Mont.  170,  63  Pac.  312; 
BouWcn  v.  Holntire,  119  Ind.  674,  21  N.  E. 
446;  Yatca  v.  Houston,  3  Tex.  433;  Bull  v. 
Kotofs,  27  Miss.  471;  Dixon  v.  PeopU:,  18 
Mich.  84;  norm  v.  Harris,  8  111.  App.  67; 
Blanchai-d  v.  Lambert,  43  Iowa,  228;  He  Ed- 
usarda.  58  Iowa,  437,  10  N.  W.  703;  Rex  t, 
Tieyning,  2  Barn,  k  Aid.  386 ;  Klein  v.  Laud- 
man,  29  Mo.  259;  Coal  Run  Coal  Co.  v. 
Jones,  127  III.  396,  8  N.  E.  865,  20  N.  E.  89. 

The  rights  of  the  plaintiff  in  error  to  the 
land  in  dispute  rest  solely  upon  tbe  illegali- 
ty of  the  marriape  between  Agnes  Porteous 
and  Jacob  Schuchart,  and,  before  he  could 
make  good  that  right,  he  must  be  prepared 
by  proof  to  remove  every  presumption  of  the 
legality  of  such  marriage. 

Oreenaborouijh  v.  Vnderhill.  12  Vt  606; 
Squire  v.  Btate.  46  Ind-  459 ;  Goodwin  y. 
Smith.  72  Ind.  113,  37  Am.  Rep.  144;  Smit\ 
V.  Zent,  69  Ind.  302;  Smith  v.  Bettgor,  68 
Ind,  25'!,  34  Am.  Rep,  25C;  2  Greenl.  Ev, 
S  454;  ErKin  V.  Engliak.  61  Conn.  582.  23 
Atl.  753;  CarroU  v.  Carroll,  20  Tex.  731; 
Johnson  v.  Johnson.  114  III.  611,  3  N.  E.  232; 
Shnrp  Y.  Johnson,  22  Ark.  79;  Lockhari  t. 
White,  18  Tex.  102:  Speara  v.  Burton,  31 
Miss.  547;   Teter  v.  refer,-101  iDd.  120,  CI 
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Am.  Rep.  742;  Caujolle  y.  Ferrie,  26  Barb. 
177;  yleming  v.  People,  27  N.  T.  329; 
Strode  v.  MoGoumn,  2  Buah,  927;  Laweon, 
Presumptive  Ev.  §S  104,  107 ;  People  v.  Cald- 
CT.  30  ilich.  8o;  S(a(e  v.  ifean,  10  N.  H.  347, 
34  Am.  Dec.  162;  2  Nelaon,  Dirarce  &,  Sepa- 
ration, E  580. 

Common-law  marriages  are  upheld  in  tlii» 
fUte. 

Slate  T.  Bvghe»,  36  Kan.  G26,  12  Pac.  28; 
Slate  T.  Waker,  36  Kan.  297,  13  Pac  27B; 
Stale  V.  ilcFarUmd,  38  Kan.  864,  17  Pac. 
654;  Matney  t.  Linn,  59  Kan.  613,  54  Pac. 
668:  BeHfroio  t.  ficn/'roio,  80  Kan.  277,  66 
Pac.  63-1. 

An  express  agreement  is  not  necesaarj. 

Renfroic  v.  Rcnfrow,  60  Kaa.  277,  66  Pac. 
634;  Poole  v.  People,  24  Colo.  510,  52  Pac. 
1025;  refer  v.  Teter,  101  Ind.  129,  51  Am. 
Km.  742. 

Meretricious  relations,  being  shown  to  ex- 
ist, are  not  conclusiTelj  preeuroed  to  con- 
tinne;  but  the  question  as  ta  whether  such 
relations  continue  or  not  is  a  rebuttable  one, 
and  may  be  disproved  by  the  evidence. 

White  V.  White,  82  Cal.  427,  7  L.  R,  A. 
7B9,  23  Pac.  276 ;  Harper  v.  Lockhart,  9  Colo. 
App.  430,  48  Pac.  901;  Wtuhbum  y.  Wil- 
liaitti,  10  Colo.  App.  153,  50  Pac.  223;  Poole 
».  PeopU,  24  Colo.  510,  52  Pac.  1026;  Galvin 
v.  Palmer,  113  Cat.  40,  46  Pac.  172;  Vnion 
P.  D.  d  G.  R.  Co.  V.  Patterson,  4  Colo.  App. 
575,  36  Pac  913;  CUne  v.  Robbine,  112  Cal. 
681,44  Pac.  1023. 

ISr.   CbBTles  S^tk  also  iot  defendant 


JobnatoD,  J.,  delivered  tbe  opinion  of  the 

Tbe  controversy  in  this  cttsa>  arises  over 
the  title  to  a  quarter  section  of  land  in 
Washington  county,  claimed  b^  Thomas 
Schuchart  as  the  son  and  only  heir  of  Jajx>b 
Sehuchart,  who  died  in  December,  1896, 
while  the  defendant  claims  the  property  on 
the  ground  that  she  was  the  lawful  wife,  and 
i*  DOW  the  widow,  of  Jacob  6chuchar^  de- 
ceased.    The  decision  of  the  case  turns  on 


question  was  determined  in  the  afSrmative 
by  the  jury  in  the  trial  court.  There  is  no 
dispute  but  that  Jacob  was  married  early  in 
life  to  the  mother  of  the  plaintiff,  but  it  ap- 
pears that  she  died  in  1891,  leaving  him  free 
to  contract  the  marriage  relation  with  an- 
other. He  undertoch  to  enter  into  the  mar- 
riat^  relation  with  Agnes,  who,  it  appears, 
had  been  fomierly  married  to  one  Porteoas. 
There  had  been  a  separation  between  them, 
and  she  had  not  heard  from  or  of  Porteoua 
tor  about  seventeen  years  prior  to  the  time 
she  assumed  the  marriage  relation  with 
Schuhart.  Lest  he  might  be  still  alive,  she 
procured  a  divorce  from  Porteous  on  Septem- 
ber 10.  1894,  in  Riley  county,  where  she  then 
r««ided.  Within  three  months  thereafter,  and 
before  the  decree  of  divorce  became  opera- 
tive and  Una],  she  and  Thomas  Sehuchart 
procured  a  license  to  marry,  and  a  marriage 
ceremony  in  due  form  was  performed  by  the 
probate  jndg*  of  Washington  county.  The 
60L.R.  A. 


parties  overlooked  or  were  unmindful  of  tha 

statute  providing  that  tbe  marriage  retatioa 
is  not  enectually  dissolved  until  the  expira- 
tion of  six  months  from  the  date  of  the  de- 
cree of  divorce.  The  attempted  marriage 
was  therefore  a  nullity.  But  the  contention 
of  the  defendant  is  that,  having  learned  of 
the  limitation  of  Uie  statute,  and  of  the  in- 
validity of  the  marriage  ceremony,  they  then 
determined  to  live  together  as  man  and  wife 
without  further  ceremony,  and  thereafter 
and  in  good  faith  did  live  for  years  in  that 
relation.  Was  there  a  consensual  or  common- 
law  maniagel  The  jury  found  that  there 
was,  and  the  proof  abundantly  sustains  the 
finding.  It  shows  that  the  marital  relation 
was  honestly,  but  illegally,  assumed.  In  the 
Grat  instance.  Agnes  was  then  under  a  disa- 
bility, it  is  true,  but,  so  far  as  the  record 
shows,  botli  of  them  were  innocent  of  an  in- 
tent to  transgress  the  law  or  to  commit  a 
wrong.  When  they  learned  of  the  disability, 
and  that  it  bad  b^n  removed,  the  matter  of 
another  ceremony  was  considered  and  dis- 
cussed between  tJiem.  He  expressed  a  will- 
ngness  to  have  a  repetition  of  the  ceremony 
f  she  desired  that  it  should  be  done,  but  stat- 
ed that  he  saw  no  necessity  for  it.  She  did  not 
thinlc  it  was  necessary,  and  both  then  de- 
clared thajt  "we  are  man  and  wife,  and  will 
continue  to  be  man  and  wife;"  and  it  ap- 
pears that  thereafter  they  cohabited  and 
otherwise  lived  together  as  such.  They  pub- 
licly acknowledged  each  other  as  husband 
and  wife,  assumed  marriage  rights,  duties, 
and  obligations,  and  have  generally  been  re- 
puted to  be  husband  and  wife  in  the  commu- 
nity. The  plaintiff  even  risited  with  and 
treated  them  as  occupying  the  marriage  re- 
lation, and  so  regarded  them,  until  he  heard 
of  the  statutory  disability  which  existed 
when  the  marriage  ceremony  was  performed. 
The  plaintiff  contends  that,  aa  the  relation 
between  tlie  parties  in  the  first  instance  w«s 
illicit,  the  presumption  is  that  the  illicit  re- 
lationship continued  after  the  statutory  disa- 
bility had  been  removed.  If  they  bad  entered 
'-'-   a  mere  meretricious  relation,  with  an 

ngement    that    the    illicit    cohabitation 

ahotild  be  abandoned  at  the  will  of  either, 
there  would  be  room  for  a  proeumptjon  that 
the  illicit  relationship  continued  after  the 
removal  of  tbe  disability.  It  is  the  policy 
of  the  law,  however,  to  uphold  marriage  con- 
tracts, and  to  sustain  marriage,  where  the 
parties  in  good  faith  intend  to  assume  the 
"  iBge  relation,  and  thereafter  live  togeth- 
3  husband  and  wife.  To  eatabliah  the 
plaintiff's  claim,  he  necessarily  asserts  the 
wrong  of  his  father ;  that  the  connection  was 
not  formed  with  pure  motives,  nor  entered 
to  with  the  intention  of  creating  the  reta- 
in of  husband  and  wife,  but  was  merely 
med  for  carnal  commerce.  As  has  been 
Id,  the  law  presumes  morality,  and  not  im- 
morality; marriage,  and  not  concubinage; 
legitimacy,  and  not  bastardy.  Bynea  v.  Jfo- 
UermoJf,  91  N,  Y.  451,  43  Am.  Rep.  677. 
Biehop,  in  treating  of  marriages  formally 
entered  in  good  faith  where  there  was  an  im- 
pediment to  the  marriage,  s^B:  "If  the  , 
parties  desire  marriage,  and  do  what  t^Cf^jij 
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e*ii  to  render  tLeir  union  matrimonial,  jet 
an«  of  them  is  under  a  disability, — u  where 
there  is  a  prior  marriage  undiuolved, — their 
cobabitation,  thui  matrimonially  meant, 
will,  in  matter  of  law,  make  them  husband 
and  wife  from  the  moment  when  the  disabili- 
ty in  removed."  I  Bishop,  Mar.  Div.  &  S^. 
9S  070,  875,  979  ;  Te(er  r.Teler,  101  Ind.  129, 
61  Am.  Rep.  742;  Poole  v.  People,  24  Colo. 
610,  62  Pac.  1025.  The  mturiage  in  this 
cose,  as  we  have  seen,  wai  formally  cele- 
brated, and,  as  ever^  presumption  of  the  law 
is  in  favor  of  matrinjony,  the  burden  is  on 
the  plaintiff  to  show  illegality,  even  though 
it  may  involve  the  proving  of  a  negative.  To 
establish  his  case,  the  plaintiff  was  therefore 
required  to  prove,  not  only  that  Porteoua 
was  living,  but  that  the  marriage  relation  of 
the  defendant  with  him  had  not  been  dis- 
solved by  divorce.  He  did  show  that  Por- 
teouB  was  still  living,  but  failed  to  ibow  that 
a  divorce  had  not  been  granted  to  Porteous 
from  her.  Boulden  r.  itclntire.  119  Ind.  674, 
21  N.  E.  445;  ATein  v.  Laudmon,  29  Mo.  259; 
/fe  Rash,  21  Mont.  170,  63  Pac.  312.  We 
need  not  rely  on  this  presumption,  however, 
snd  prefer  to  place  our  decision  on  the 
ground  that  there  was  a  consensual  marriage. 
Everything  in  the  evidence  indicates  purity 
of  purpose  and  good  faith  in  forming  the  re- 
lation,  and  after   the   impediment  was   re- 


moved it  is  manifest  that  there  waa  present 
in  the  minds  of  Uie  parties  that  mutual  con- 
tent which  gives  validity  to  marriages  in 
cases  where  there  is  no  formal  solemniuition. 
Some  criticism  is  made  upon  the  language 
employed  by  them  to  express  their  consent, 
but  the  surrounding  circumit^uiceB  and  sub- 
sequent conduct  of  the  parties  leave  no  doubt 
as  to  the  interpretation  which  should  ba 
placed  upon  their  words.  As  held  in  Ren- 
fioiD  v.  Renfrov:,  80  Kan.  277,  58  Pac  534, 
an  express  agreement  between  the  parties  tA 
talic  and  live  with  each  other  as  husband 
and  wife  is  not  necesaan.  The  agreement 
to  do  so  may  be  implied  mtm  their  acts  and 
conduct  in  mutually  recognizing  and  holding 
each  other  out  as  bound  together  in  the  mat- 
rimonial state.  The  words,  however,  that 
were  used,  and  of  which  testimony  was  given, 
fairly  indicate  a  present  intentjon  to  re- 
marry, and  to  accept  each  other  as  husband 
and  wife.  This,  in  connection  with  their 
subsequent  conduct,  was  clearly  sufficient  to 
establish  marriage.  The  objections  to  rul- 
ings upon  testimony  are  unsubstantial,  and 
what  has  been  said  is  sufficient  answer  to 
the  exceptions  taken  to  the  rulings  upon  in- 

The  juilgmetit  vpill  be  affirmed. 

All  the  JusUces  concur. 


BOUTH  DAKOTA  SUPREME  COURT. 


A.  W.  MORRIS  et  al.,  Appta., 

UNION  NATION.AL  BANK,  Betpt. 

( S.  D ) 

An  honest  mistake  of  a  bnulier  »■  to 
I  lie  lavr  eoaeerBlns  hollaKi-a  and  dsra 
«t  KFBce,  coDcerQlng  Khlcb  able  lawyers 
and  judses  were  not  sgreed,  will  not  make 
the  bank  liable  fcr  failure  to  protest  a  note 
until  Ibe  dSf  after  tbat  on  wblcb  the  court 
nnally  bolds  tbat  It  abould  bavs  been  done. 

(June  20.  1900.) 


ty  in  favor  of  defendant  in  an  action  brought 
to  hold  defendant  liable  for  negligence  in 
failing  to  proteKt  a  note  in  time  to  hold  the 
indorser  thereon.     Affirrned. 

The  facts  are  stntcd  in  the  opinion. 

Uesirs.   Keith   A    Wnrr«»,    tor   appel- 

If  the  defendant  received  the  note  for  col- 
lection it  was  its  duty  to  present  it  for  pay- 
ment on  the  day  of  its  maturity,  and  in  case 


NOTi. — For  extenslDS  of  time  wben  last  ds; 
falls  on  Sundar.  see  Brown  v.  Tstles  (Colo.) 
14  L,  R.  A.  120,  and  note:  also  Hlrabfleld  v. 
Fort  Worth  Nat.  Bank  (Tex.)  IB  L.  R.  A. 
n30 :  Banovei  F.  Jut.  Co.  ▼.  Sbrader  (Tex.)  30 
L.  R.  A.  408 :  Uercitt  v.  Qate  Cltj  Nat.  Bank 
(Oa.)  38  L.  R.  A.  749. 
CO  L.  R.  A. 


of  dishonor  to  take  all  necessary  steps  to  Bx 
the  liabilitv  of  the  indorser. 

We»t  v.  St.  Paul  Nat.  Bank.  54  Minn.  486, 
66  N.  W.  54;  M'Kinater  v.  Bank  of  Utica.  0 
Wend.  46;  Bank  of  Washington  v.  Triplell, 
1  Pet.  25,  7  L.  ed.  37;  Tyson  v.  Slote  Bank, 

6  Blaciif.  225,  36  Am.  Dec.  139 ;  Arminglon 
V.  Aeio  Orleans  Qaslight  d  Bkg.  Co.  15  Lu. 
414,  35  Am.  Dpc.  205;  Avraull  v.  Paci/ie 
Bank,  47  N.  Y.  670,  7  Am.  Rep.  480. 

The  bank  did  not  present  tbe  note  at  ma- 
turity or  at  all.  It  disclaimed  having  had 
anything  to  do  with  the  note. 

The  bank  could  not  have  done  its  duty, 
and  is  chargeable  with  nef;ligence  which  re- 
sulted in  the  discharge  of  the  indorEur. 

Bank  of  Washington  v.  Triplett.  I  Pet.  25. 

7  L.  ed.  37;  U'Einater  v.  Bank  of  Utica,  9 
Wend.  46. 

There  is  testimony  making  the  bank  di- 
rectly responsible  for  the  failure,  whether  of 
itself  or  the  notary,  to  present  the  note  for 
payment  in  time  to  hold  the  indorser. 

Wood  River  Bank  v.  First  Nat.  Bank,  36 
Neb.  7*4,  55  N,  W.  239. 

The  fact  that  the  notary  was  the  servant 
of  the  bank,  regularly  employed  hy  it,  and  • 
subject  to  the  direction  of  its  officers,  and 
that  a  promissory  note,  like  an  inland  bill  of 
exchange,  does  not  require  formal  protest, 
but  only  presentment  and  notice  of  dishonor, 
which  may  be  given  by  any  competent  per- 
son, will  prevent  the  bank  from  taking  refuge 
behind  the  notary  in  this  ease. 


laoo. 
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AU«n  T.  iferchanta'  Bank,  22  Wead.  215, 
34  Am.  Dec.  289 ;  Bank  of  Und^borg  v.  Ober, 
31  Kan.  599,  3  Pac  324. 

Tbe  diatinction  between  the  negligence  of 
the  bank  with  respect  to  ita  duties  AB  a  col- 
lecting agent  in  the  preientment  and  demand 
<if  pajntent  of  paper  in  its  bande  for  col- 
lection, and  the  lubaequent  fault  or  negli- 
gence of  the  notarj  in  making  protest  and 
giving  notice  of  dishonor,  is  clearly  pointed 
ODt  in  CotnmsrckU  Ba/ik  v.  Varnum,  49  N.  Y. 
269;  and  in  American  £»p.  Co.  v.  Haire,  21 
Ind.  4,  83  Am.  Dec.  834. 

Tie  bank  could  not  uae  the  notary  to  pre- 
wnt  for  collection  and  reap  the  benefit  of  the 
same  if  the  paper  be  paid,  and  eacape  liabili- 
ty if  it  be  not  paid  and  protested  too  late. 

Thompaon  v.  Bonk  of  State,  3  Hill,  L.  77, 
30  Am.  Dec.  354. 

The  bank  was  liable  for  the  fault  of  the 
notary. 

iyrault  v.  Paoi/U  Bank,  47  N.  Y.  573,  7 
Am.  Sep.  4S9;  Allen  v.  Merchants'  Bank,  22 
Wend.  21o,  34  Am.  Dec.  289;  Oerhardt  t. 
Boalman'a  Sav.  httt.  38  Mo.  60,  90  Am.  Dec. 
407;  Thompaonv.  Bank  of  the  State,  3  Riil,  L. 
77,  30  Am,  Dec.  354;  Daveg  v.  Jonet,  42  N. 
J.  L.  28,  30  Am.  Rep-  505;  Bank  of  binds- 
^rg  V.  Ober,  31  Kan.  599,  3  Pac.  324. 

Messrs.  DstIb,  Lyon,  ft  Oatei,  for  re- 
spondent : 

Delay  in  presentment  and  notice  it  ex. 
«used  when  the  delay  could  not  be  aTOided 
by  the  exercise  of  reasonable  care  atad  dili- 
gence. 

Comp.  Laws,  {4512. 

The  ordinary  definition  of  culpable  neg- 
ligence is,  "the  want  of  care,  caution,  at- 
tention, diligence,  skill,  or  discretion  in  the 
performance  of  an  act  by  one  having  no  posi- 
tive intention  to  injure  the  person  complain- 
ing thereof." 

Shearm.  &  Redf.  Nf^.  {  2;  Comp,  Laws,  S 
4962. 

The  only  elements  in  this  definition  that 
•re  applicable  to  the  facts  in  this  case  are 
want  of  skill  or  discretion. 

The  want  of  skill  or  discretion  to  correct- 
ly decide  a  doubtful  proposition  of  law, 
which  required  a  detusion  of  the  supreme 
court  to  settle,  can  hardly  be  called  culpa- 
ble negligence,  to  as  to  make  the  notary  or 
the  bank  liable. 

Meckaaica'  Bank  t.  Merchants'  Bank,  6 
Met.  13;  Shearm.  k  Redf.  Neg.  9  239,  noU  1. 

The  fact  that  the  notary  was  in  the  cm- 
ploy  of  the  bank  as  bookkeeper  does  not  make 
the  bank  responsible  for  bis  ofBcial  acts  as 

^irst  Nat.  Batik  v.  Oerman  Bank,  107 
lowi,  543,  44  L.  R.  A.  133,  78  N.  W.  196; 
ifay  T.  Jones,  88  Qa.  308,  16  L.  R.  A.  639, : 
14  S.  E.  662, 

Hie  bank  could  not  protest  the  note.  It 
was  not  within  the  soope  of  its  charter,  tt 
could  only  place  the  note  in  the  hands  of  a 
notary  for  that  purpose. 

The  general  competency  of  the  notary,  or 
the  season ableness  with  which  the  note  was 
placed  in  bis  bands,  is  not  challenged.  No 
B^1igenc«  in  this  respect  can  be  predicated 
«f  the  bank. 
WL.R.A. 


3  Am.  ft  Eug.  Enc.  Law,  2d  ed.  p,  809, 
and  note  3;  Brillvn  v.  .VtccoHs,  104  U.  S. 
757,  26  L.  ed.  918;  Baldmin  v.  Bank  of  Lou- 
isiana, 1  La.  Ann.  13,  45  Ain.  Dec.  72;  Dor- 
chester d  Jf.  Bank  v.  h'ew  England  Sank,  1 
Cuah.  177;  Bowling  v.  Arthur,  34  Miss.  41; 
Stacy  V.  Dane  County  Bank,  12  Wis.  629; 
Plyrnouth  County  Bank  v,  Gilnion,  B  S,  D. 
278,  88  N.  W.  735. 

Haney,  J.,  delivered  the  opinion  of  the 

Plaintiffs  owned  a  note  payable,  according 
to  its  terms,  on  Sunday,  December  1,  1895. 
Shortly  before  that  date  it  was  left  at  de- 
fendant's bank,  and  was  protested  for  non- 
payment on  Thursday,  December  5.  In  an 
action  against  an  indorser  this  court  held 
that  it  should  have  been  presented  and  pro- 
tested one  day  earlier.  Morris  v.  Bailey,  10 
S.  D.  507,  74  N.  W.  443.  Plaintiffs  now 
charge  defendant  with  having  negligently 
omitted  to  make  presentment  and  pro- 
test in  time,  and  seek  to  recover  the 
balance  due  upon  the  note.  The  court  be- 
low directed  a  verdict  for  defendant,  and 
denied  an  application  for  a  new  trial,  and 
plaintiffs  appealed. 

It  is  alleged  in  the  complaint  "that  shortly 
prior  to  the  1st  day  of  December,  1895,  and 
a  few  days  before  the  maturity  of  said  note, 
these  plaintiffs  delivered  said  note  to  the 
defendant  bank  for  collection,  with  instruc- 
tion to  protest  said  note  in  case  of  nonpay- 
ment of  same  at  maturity,  and  to  give  sJl 


and  defendant  offered  evidence  tending  to 
prove,  that  its  bookkeeper,  a  notary  public, 
and  not  itself,  was  employed  by  plaintiffs  to 
make  tbe  presentment  and  protest.  It  can- 
not be  presumed  tbat  the  verdict  was  di- 
rected upon  this  issue  as  the  evidence  touch- 
ing it  is,  to  say  the  least,  conflicting,  and  the 
cause  should  have  been  submitted  to  the 
jury,  unless  for  other  reasons  tbe  plaintiffs 
could  not  recover.  Aesuming  thst  defend- 
ant, and  not  its  bookkeeper,  was  employed  to 
take  all  necessary  steps  to  charge  the  indors- 
er; that,  by  reason  of  its  failure  to  make  de- 
mand and  protest  at  the  proper  time,  the  in- 
dorser was  released ;  and  that,  in  conse- 
quence of  the  defendant's  mistake,  plaintiffs 
have  been  imable  to  collect  the  balance  due 
upon  their  note, — tbe  question  arises  wheth- 
er, under  all  the  circumstances  diRcloeed  by 
the  evidence,  the  defendant  should  respond 
in  damages  for  the  loss  thus  occasioned.  It 
is  evident  that  the  ofiScers  of  the  bank  and 
its  employees  acted  in  good  faith  under  an 
honest  mistake  as  to  the  law  applicable  to 
such  notes  in  this  state.  It  appears  tbat  the 
lesrncd  circuit  court,  in  an  action  against  on 
indorser,  decided  that  the  course  taken  by  de- 
fendant was  strictly  in  accordance  with  law; 
and  the  opinion  rendered  by  this  court  con- 
clusively shows  that  the  question  of  law  in- 
volved was  one  of  serious  doubt  and  difficul- 
ty, owing  to  the  condition  of  the  statutes  in 


IM 
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pace,  aorri*  t.  Bailey,  10  S.  D.  607,  74  N( 
W.  443.  It  would  hardly  seem  just  to  hold 
defendant  lespoDBible  for  an  error  of  Judg- 
ment concerning  a  matter  that  has  given  the 
courts  80  much  trouble,  and  regarding  which 
there  was  ao  much  room  for  boneat  differ- 
ence of  opinion.  Certainly  the  circuit  court 
was  Juati&ed  in  refuting  to  hold  a  layman 
liable  in  damages  for  deciding  a  question  of 
law  in  the  ordinary  course  of  hia  buBineaa 
in  the  earae  way  that  the  court  decided  it 
•ft«r  having  had  the  aasistance  of  exhaustive 
arguments  by  counsel  of  recognized  learn- 
ing and  ability.  If  defendant  was  employed 
to  protest  plaintiSa'  note,  without  any  di- 
rection as  to  the  time  when  presentment 
ahould  be  made,  and  it  undertook  the  em- 
ployment for  a  goo4  consideration,  it  waa 
twund  to  perform  the  service,  to  use  ordin- 
My  care  and  diligence  therein,  and  to  ei;er- 
dae  a  reasonable  d^ree  of  skill.  'Comp. 
Laws,  li  3763,  3703.  The  nature  of  the  em- 
ployment demanded  of  the  employee  such 
knowledge  of  the  law  and  customs  relating 
to  the  collection  of  promissory  notes  as  is 
usually  poaseaaed  by  persona  engaged  in  the 
banking  buaineaa,  and  the  exerciae  of  auch 
eare,  diligence,  and  akilt  as  are  usually  ex- 
ercised by  persons  engaged  in  that  buainess. 
If  defendant  possessed  auch  knowledge,  and 
ezerciaed  such  care,  diligence,  and  skill,  it 
was  not  guilty  of  culpable  negligence,  and  is 
not  liable  in  this  action.  Id.,  i  3770.  In  a 
case  strictly  analogous  to  the  one  at  bar. 
Chief  Justice  Shaw,  speaking  for  the  su- 
preme court  of  Massachusetts,  uses  thia  lan- 
guage; "In  general,  the  rules  ef  law  in  re-  i 
gard  to  the  presentment  of  bills  of  exchange 
and  promiaaory  notea  for  payment,  and  for 
giving  notice  to  indorsers  in  case  of  diahon- 
or,  are  so  plain  and  aimple,  so  well  known  by 
notariea  public,  cashiers  of  banks,  attor- 
neys, and  brokers,  that  any  failure  t«  comply 
with  them  by  an  agent  acting  in  behalf  of>an- 
other  would  carry  with  it  auch  proof  of 
either  want  of  skill  or  want  of  ordinary  dili- 
gence as  to  render  him  liable  to  his  princi- 
pal. It  is  therefore  often  laid  down,  in  gen- 
eral terms,  that  when  the  holder  of  a  bill  or 
note  has  lost  his  remedy,  by  these  means, 
against  a  responsible  party,  and  thereby 
iustained  damage,  he  has  his  remedy  against 
his  agent.  But  the  specific  question  to  be 
considered  is  whether  in  all  cases  an  agent 
is  bound  to  know  the  rules  of  taw,  and  con- 
form to  them  at  his  peril,  in  the  transaction 
of  hia  employer's  busineas,  although  the 
course  of  proceeding  may  depend  upon  stat- 
ute provisions  so  recently  passed  as  not  to  be 
generally  known,  or  decisions  of  those  court*, 
whose  judgments  are  usually  regarded  as 
precedents  and  rules  of  practice,  either  not 
promulgated  at  the  time,  or  ao  recently  giv- 
en as  not  to  be  generally  known  among  busi- 
ness men.  It  is  undoubtedly  a  salutary 
maxim  that  every  man  ia  bound  to  know  the 
law,  and  that  ignorance  of  the  law  excuses 
no  ore,  yet  these  maxima  must  be  confined  to 
the  cases  for  which  they  were  adopted.  In 
the  criminal  law  a  man  is  estopped  from  set- 
ting up  his  ignorance  of  the  law  as  an  ex- 
cuse for  its  violation,  becauae  it  is  bis  duty 
BO  L.  R.  A. 


I  to  inform  himselt.     Bo,  In  r^ard  to  his  own 

rights,  in  dealings  with  others,  he  must,  at 
hia  peril,  ascertain  his  legal  rights,  and 
must  be  presumed  to  act  in  coufonnity  to 
them;  otherwise,  there  would  be  no  safety 
for  otheri  in  dealing  with  bim.  But  the 
maxim  has  no  application  to  the  duty  of  an 
agent,  of  whom  ordinary  skill,  only,  is  re- 
quired. Reasonable  aktU  and  knowledge, 
only,  is  dnnanded  in  every  other  branch  of 
science.  Why  ahould  absolute  knowled^ 
and  conaummate  skill  be  required  in 
a  department  where  it  is  often  impoa- 
sible  to  know  the  law,  in  its  applica- 
tion to  a  particular  state  of  facts,  until 
it  has  been  authoritatively  declared !" 
Mechanic!'  Bank  v.  UerehiuiU'  Bank,  S  Met. 
13.  Ihi*  reasoning  is  sound.  It  would  be 
uDTeasonable  to  hold  a  banker  personally  re- 
sponsible for  an  error  of  judgment  regarding 
a  question  of  law  upon  which  able  lawyer* 
and  judges  disagreed  before  its  settlement  by 
the  state  supreme  court.  Had  any  lawyer 
made  the  same  mistake,  no  one  would  aeri- 
oualy  contend  that  he  should  respond  in  dam- 
agea.  How,  then,  can  a  layman  be  held  lia- 
ble T 

We  think,  in  any  view  of  the  evidence,  the 
plaintiffs  were  not  entitled  to  recover,  anA 
the  judgment   of   the   Circuit   Court   ia   af- 


Patrick  B.   MCCARTHY,  Appt., 


<I1  B.  D.  8S2,  12  8.  D.  T.) 

A  lode  mlalac  elalm  mimr  ke  locale* 

within  the  boundaries  of  an  unpatenteA 
placer  claim  by  the  owner  of  the  latter  and 
third  persona. 

I.  PernoBB  ivbo  locate  a  biIbIdk  clalu 
ana  record  location  eertlflcatcH  tbere- 
ol  cannot,  aa  against  one  who  purchaaes  an 
Interest  In  the  claim,  prove  that  the  locacloa 
was  void  for  want  of  discovery  of  mineral 
In  place. 

I.  On*  eolenant  of  a  biIbIbk  clalw  apon 
wblch  the  oimiial  asseasment  work  has  not 
been  done  cannot,  t>T  relocatlne  the  claim, 
obtain  >  title  thereto  as  against  his  coteneDla 

I.  The  relallaa  of  ooteaaiitB  will  cob- 
tlnne  to  exist  between   two  locators   of  a 


OTE. — Itiaht  Of  coteiiant,  aatnt,  or  perton 
atonillnp  fii  other  flduciary  relalloa,  (a  reto- 
cate  a  mining  claim  for  Mi  Oun  beiiMt  to  thv 
exclution  of  other  party. 


There  are  but  few  casee  eiactiy  In  point. 

Turner  v.  Sawyer,  150  U.  B.  B78,  37  L.  ed. 
USD.  14  Sup.  Ct.  Rep.  11)2.  relied  apon  by  the 
principal  case,  does  not  Involve  a  relocation  by 
a  cote ti ant.  but  tbe  court  held  that  the  acgulal- 
ilon  of  tbe  Ic^al  title  from  tbe  land  olllce  bj 
one  of  the  eaten  ante  Inured  to  the  benefit  of  the 
other  cotenant,  as  well  as  to  that  of  the  relo- 

One  or  more  cotenants  of  a  mining  claim, 
who  procure  a  patent  for  tbe  same  In  tbelr  owa 
nimea  witbout  tbe  linawledge  of  tbelr  eoten- 
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mining  clklm  until  the  claim  it  abandoned  or 
forfeited. 

On  rehearing. 

f-  Aa  BMeal  fpotn  K  JadSBieBt  aad. 
ftvin  sa  orAer  deQ^lng  a  motl(Mi  For  a  Dew 
trial  will  Dot  be  dlemlaieil  because  the  order 
had  not  been  entered  when  the  appeal  wai 
taken,  but  the  record  will  be  reTlewed  aa  II 
no  motion  had  been  made. 

I.     Aa   appeal  from   a  jadsment   la   aa 


[  clftin 


lab  Hal 


will  I 


mlaaed  beouee,  ilnce  the  appeal  waa  taken, 
defendant*  hare  parted  dth  thelc  Interest 
Id  the  claim  to  one  who  haa  received  a  patent 
from  the  gxiTersment,  If  notice  oC  the  pend- 
encj   at   the  action   was  Qled    In    the   proper 

(December  21,  1898.) 

APPEAL  bj  plaintiS  from  a  judgment  of 
the  Circuit  Court  for  Pennington  Coun- 
ty  in  favor  of  defendanta  in  an  action 
brought  to  establish  an  interest  in  a  mining 
claim.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mextra.  Ckarlea  W.  Brown  and  Me- 
Ii»BghlI»  A  ICoIiaashUm  for  appellant. 

Meters.  Fowler  A  Wbltfleld  and 
■eltrader  *  Iiowia,  for  respondents: 

This  is  not  an  action  to  dMlara  a  trust; 


7et  there  is  no  evidence  or  finding  of  an;  le- 
gal title  in  the  plaintiff.  He  alleges  a  l^al 
title  in  the  coiaplainU  The  Tin  Bar  claims, 
upon  the  allegations  of  the  complaint,  are 
abandoned,  llie  complaint  upun  the  fact» 
should  be  dismissed. 

Von  Drackenfels  v.  Doolittle,  77  Gal.  2!36, 
19  Pae.  518;  McDonald  v,  McCoy,  121  Cal. 
55,  53  Pac,  42C;  Anderson  v.  Chilson,  8  S. 
D.  64,  85  N.  W.  435;  Horthrop  T.  Andreics, 
39  Kan.  SVl,  IB  Pac,  610;  Uarrigan  v.  Moui- 
ry,  84  Cal.  45S,  22  Pac.  658,  24  Pac.  48; 
Brady  v,  Husby,  21  Nev.  453,  33  Pao.  801. 

Each  party  must  plead  every  fact  which  be 
is  required  to  prove,  and  will  be  precluded 
from  proving  any  fact  not  alleged. 

Green  v.  Palmer,  15  Cal.  412,  78  Am.  Dec. 
492;  Eieks  v.  ilurraj),  43  Cal,  515;  Coioen- 
hoaen  v.  Brooklyn,  38  Barb.  9;  Freeman  v. 
Fulton  F.  Ins.  Va.  38  Barb.  247;  Barnes  v. 
Qitigley,  59  N.  Y.  285;  Feck  v.  Root,  5  Hun, 
sa ;  Pom.  Rem.  &  Rem.  Hights,  H  95,  679, 
700;  Commercial  Bank  v,  Jackson,  9  S.  D. 
806,  70  N.  W.  848. 

It  is  only  the  public  lands  of  the  United 
Sts.teB  that  are  subject  to  appropriation  and 
purchase  under  the  law  of  Congress  of  May 
to,   1872,   and  acts  amendatory  thereof. 

The  land  covered  by  the  Tin  Bar  No.  1  and 


ant.  bald  the  claim  subject  to  a  tmst  In  favor 
ot  the  latter.  Bmndy  t.  MajQeld,  IC  Uont. 
201.  38  Pac.  10«7. 

The  pnrchase  b;  part  of  the  cotenanls  oil  an 
oatatandlug  title  to  the  claim  Inures  to  the 
beneBt  of  auolber  cotenant.  Franklin  Mln.  Co. 
T.  O'Brien,  22  Colo.  129,  4S  Pac.  1016, 

A  purchase,  bj  a  cotenaat  of  a  mining  claim, 
of  B  title  initiated  b;  relocation.  Inures  to  the 
benefit  of  hlB  co-owners  In  the  orlslnal  location, 
Ulils  V.  Hart,  24  Colo.  fiOS,  52  Pac.  680. 

Bnnt  r,  Patchln,  13  Sawf.  304,  36  Fed.  Rep. 
Hie.  held  that  the  relocation  ot  a  mining;  claim 
br  one  of  leiVeral  cotenanta  was  subject  to  a 
trust  In  favor  of  the  other  cotenonts,  but  It 
appears  in  this  case  that  the  owners  had  de- 
cided that.  Instead  of  performing  the  repreaen- 
tatlon  work,  thej  should  forfeit  the  claim  and 
have  It  immediately  relocated  In  the  name  ot 
sach  cotenant;  and  the  court  held  that  It  was 
apparent,  from  the  clrcomitances,  that  It  was 
the  nnderstandlns  that  the  claim  should  be  relo- 
ated  for  the  benellt  of  all. 

This  fact  makes  the  case  a  stronger  one  for 
the  declaration  of  a  trust  than  the  principal 
cue,  and  therefore  cannot  be  considered  an  ex- 
act precedent  for  the  latter. 

Where  a  person  haa  poated  a  location  notice 
In  the  name  of  himself  and  third  peraous,  la 
pursnance  of  a  custom  proTldlng  that  an;  per- 
son who  haa  discovered  a  vein  or  lode,  and  de- 
sires to  locate  a  mining  claim  on  It  for  himself 
and  others,  may  do  so  bj  putting  up  a  notice 
with  bla  own  name  and  the  names  o(  those 
whom  he  mar  choose  to  associate  with  bim  ap- 
pended thereto,  be  cannot  thereafter  cat  off  the 
right  of  such  persons  bj  taking  down  the  no- 
tice, and  putting  up  a  new  one,  omitting  their 
names.  Uorton  v.  Solambo  Copper  Uln.  Co.  26 
Cal.  D2T. 

Thompson  v.  Spraj,  72  Cal.  CSS,  14  Fac.  182, 
held  that  the  rights  ot  persons  whose  names 
were  on  the  firat  notice  ot  location  could  not  be 
affected  by  tbelr  omission  from  a  second  notlcg, 
■tried  an  amended  notice,  signed  b;  some  ot  the 
persons  whose  names  were  signed  to  the  Srst 
notice,  and  b;  other  persona  whose  oamea  were 
not  signed  to  tbat  notice. 
«0  L.  K.  A. 


But  where  a  claim  ha*  lapsed  by  reason  of 
failure  to  renew  the  record  ot  location  notice, 
and  subsequentir  a  renewal  Is  made  br  * 
stranger  to  the  original  □odce  acting  for  him- 
self and  certain  asaoclatea  some  ot  whom  were 
on  the  original  notice.  It  does  not  Innre  to  the 
beueUt  ot  those  whose  names  were  on  the  or- 
iginal notice  but  not  on  the  renewal  notice. 
Strong  T.  Rran,  46  Cal.  84,  1  Morrison  Mln. 
Rep.  48. 

Tbe  last  three  cases,  ft  will  bs  observed,  are 
not,  like  the  principal  case,  cas'is  of  relocatloD 
after  failure  to  do  tbe  annual  asaeasment  work. 

Page  V.  Summers,  TO  Cal.  121.  12  I>ac.  120,  15 
Morrison  Mln.  Rep.  617.  held  that  whets  two 
ot  the  parties  to  a  contract  tor  the  purpose  of 
prospecting  for  and  locating  mines,  located  a 
claim,  the  notice  of  location  naming  all  the  par- 
ties as  locators,  and  subaequeotly,  after  the  dls- 
eolallon  and  termination  of  the  agreement  br 
mutual  consent,  tore  down  the  location  notice, 
and  snbstltuted  another  notice,  eicluding  the 
third  part;  as  a  locator,  their  location  was  not 
subject  to  a  trust  In  the  latter's  favor.  The 
court  said  that  there  was  no  finding  of  tba 
concealment  of  anr  fact  from  him,  and  that  It 
must  be  presumed  that,  with  full  knowledge  of 
all  the  existing  conditions,  the  parties  termi- 
nated the  agreement,  and  that  no  dutj  re- 
mained with  any  ot  them  to  perfect  the  loca- 

It  win  be  observed  that  the  flduclar;  rela- 
tions existing  between  the  parties  In  the  forego- 
ing case  had  been  dissolved  br  the  eipresa  ter- 
mination of  the  agreement,  thus  putting  an  end 
to  the  cotenancj,  whereas,  In  the  principal  case, 
the  only  thing  that  could  have  been  claimed  to 
put  an  end  to  the  cotensncj  was  the  failure  to 
do  the  assessment  work  and  the  consequent  sub- 
jection of  the  clslm  to  relocation ;  but,  aa 
pointed  out  in  the  principal  case,  a  claim  la  not 
forfeited  under  the  original  location  until  It  la 

■listence  ot  a  fidnclarr  relation  with  re- 


It  after  the  failure  to  do  the  annual  a 

work  and  some  other  person,  does  not  seem  to 

InvslldMe    the   relocation,    but,    In    the    view 
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BoL'TS  Dakbta  Sufbekb  Court, 


Dbc., 


No.  S  clklmB  waa  not,  nt  the  date  of  the  at- 
t«ropt«d  iocation  thereot, — to  wit,  January 
25,  1888,— auoh  land. 

Deffeback  v.  Bavike,  115  U.  8.  392,  29  L. 
ed.  423,  6  Sup.  Ct.  Hep.  85;  DotJts  v,  Wet6- 
bold,  139  U.  S.  607,  35  h.  ed.  238,  11  Sup.  Ct. 
Rep.  628. 

The  facts  are  that  the  Reed  placer  con- 
tained valuable  miceral  depogitA;  that  it 
was  public  land  at  the  time  Reed  and  Frank- 
lin located  it  in  March,  18S2;  that  thereafter 
the  provisionB  of  the  law  were  complied 
With;  it  belonged  to  the  owners  of  the  placer 
title;  it  was  not,  noT  waa  anj  portion  of  it, 
subject  to  location  on  January  2S,  I88B. 

Belk  T.  Meagher,  IM  U.  S.  279,  20  L.  ed. 
735;  Qwillim  v,  Donnellan,  115  U.  S.  45,  2B 
L.  ed.  348,  e  Sup.  Ct.  Rep.  1110;  Miller  v. 
Girard,  3  Colo.  App.  278,  33  Pac.  69;  Forbes 
V.  Gracey,  Si  U.  8.  787,  24  L.  ed.  314;  Gol- 
den Terra  Mitt.  Co.  v.  Smith,  2  Dak.  398,  11 
N.  W.  98. 

The  discovery  of  the  Tin  Bar  No.  1  claim 
being  within  the  Reed  placer,  the  location 
of  such  claim  waa  void,  not  only  againat  the 
prior  locators  of  the  placer  claim,  but 
against  all  the  world. 

Bclk  V.  Meagher,  104  U.  S.  279,  2S  L.  ed. 
735. 

After  the  entry  of  the  Reed  placer,  the 


portion  of  the  Tin  Bar  No.  1  situate  ontsid* 
the  lines  of  the  Reed  placer  claim  was  aban- 
doned, and  that  portion  of  each  of  the  Tin 
Bar  claims  inside  the  Reed  ptacer  claim  ii. 
C.  903  became  a  part  thereol ;  as  to  Tin  Bar 
No.  1,  it  was  the  loss  of  the  diacovery,  and 
thereby  the  loss  of  the  claim. 

GiMllim  V.  Diynnellan,  115  U.  S.  46,  29  I., 
ed.  348,  6  Sup.  Ct.  Rep.  1110;  Miller  v.  Qir- 
ard,  3  Colo.  App.  278,  33  Pac.  liU;  Raunheim 
T.  DaU,  6  Mont.  167,  9  Pac.  8S2,  132  U.  S. 
260,  33  L.  ed.  324,  10  Sup.  Ct.  Rep.  74. 

Title  can  be  acquired  only  by  compliance 
with  the  conditiona  to  be  performed  subse- 
quent to  location. 

Strang  v.  Ryan,  46  Cal.  34 ;  Page  v.  Bum- 
mers. 70  Cal.  121,  12  Pac.  120. 

Finding  of  ownership  carries  with  it  the 
whole  case.  The  finding  of  the  court  that 
Fayel,  Amabury,  Franklin,  and  Blair  are  the 
owners  is  conclusive    of   the    issue  on  that 

Daly  v.  Morocco,  80  Cal.  367,  22  Pac.  211 ; 
Kidder  v.  Stevens,  60  Cal.  417 ;  Batcheldar 
V.  Boter,  79  Cal.  267,  21  Pac.  754 ;  r6om» 
r.  SyWany  (Colo.)  31  Pac.  1114;  GanoooA 
V.  Hastings,  38  Cal.  217;  Son  fronoiaco  v. 
Spring  Valley  Waterworks,  63  Cal.  529; 
Hayne,  New  Trial,  {!  242,  730. 


of  tbe  principal  case,  end  of  Bunt  v.  Patcbln.  13 
flaw;.  304,  36  Fed.  Rep.  SIS,  supra,  mere);  to 
mbject  tbe  relocation  t.i  a  trust.  This  distinc- 
tion Is  made  by  Saunders  v.  Mncke;,  6  Uont. 
623,  0  Fae.  361,  nhlcb  boiai  that  tbe  promise 
1)T  nn«  CDCenant  to  another  to  represeot  tbe 
claim  and  save  It  from  forfeiture  did  not  gave 
tbe  claim  from  forfaltare  or  prevent  Its  relo- 
catloii  b;  tbe  eotenant  making  tbe  promise,  it  be 
failed  to  do  tbe  work.  Tbe  court  sajs.  how- 
ever, that  If  the  relation*  between  the  two  co- 
tensDts  were  such  as  to  make  the  relocator  tbe 
other's  trustee,  a  proper  ai^tloa  would  so  de- 
clare him  and  protect  tbe  other's  Interest. 

The  validity  of  the  relocation,  rather  than  the 
qaeetlon  ss  to  whether  the  patent  woald  be  sub- 
ject to  a  tmst  !n  turor  of  tbo  co-owner,  seems 
to  have  been  tbe  point  determined  by  Qold  Dirt 
Lode.  10  C.  L.  O.  119.  Clark's  Uln.  Law  DIE.  p. 
96,  which  holds  that  a  co-owner  of  a  mlnlUE 
claim,  who  Tsloeates  the  same  In  his  own  name. 
may  obtalD  a  patent  In  big  own  name  wlthoDt 
going  back  of  the  relocation.  If  the  co-owner 
(alls  to  Bssert  an  adverse  claim. 


One  who  nndertakes  to  procure  a  purchaser 
for  a  mining  claim  occupies  a  fiduciary  relation 
to  Ibe  owners  of  tbe  claim,  and  tbe  relocation 
■ol  tbe  claim  by  him,  nblle  luch  relation  exists. 
Is  for  the  benedt  of  bis  principals,  subject  to 
tbeir  right  of  election  to  accept  tbe  same.  Lock- 
hart  v.  KolllDB,  2  Idaho.  503.  21  Fbc.  413. 

In  Largey  v.  Bartlett,  18  Mont.  265,  44  Fac. 
Se-J  tbe  court  held  that  tbe  attempt  of  an  agent 
10  relocate  a  claim  la  the  name  of  bis  wife,  by 
amending  the  orlglual  notice  of  location,  waa 
null  and  lold.  as  against  his  prlnclpala  In 
rbia  csae,  the  agent  had  been  Intrusted  with  tbe 
amended  notice  of  location,  and  changed  tbe 
oame  of  the  locator  after  the  surveyor  bad  left. 

.Argentine  Mln.  Co.  v.  Benedict.  IB  Utsb.  183, 
S5  rac.  55».  held  that  tbe  relocation  of  a  claim. 
t>y  an  agcet  Intrusted  by  tbe  owner  with  tbe 
perlormauce  of  tbe  representation  work,  In  tbe 
name  of  a  corporation,  which  knew  ol  his  re- 
50  L.  B.  A. 


latlons  to  the  original  locator,  was  frandplent 
and  void  as  to  tbe  principal :  bat  In  this  case  the 
court  held  that  tbe  agent  had  performed  tba 
representation  work. 

Orontor;  mortpmror. 

The  !;ratiIor  of  a  mining  claim  by  a  quItclalB 
deed  Is  estopped  to  ileny  tbe  validity  of  the  lo- 
ration  upon  which  the  title  rests.  Blake  v. 
Thorn  (Aria.)  IS  Pac.  2T0.  Tbe  court  In  that 
case,  however,  held.  If  tbe  grantees  bad  failed 
to  do  tbe  assessment  work  tbe  grantors  might 
have  relocated  tbe  claim,  and  acquired  a  para- 
mount title. 

A  mortgagor  of  a  mining  claim  cannot  aban- 
don tbe  same,  snd  then  relocate  It,  snd  defeat 
the  mortgage  lien.  Alexander  v,  Sherman 
tArla.)  l<i  Fac.  45.  The  court  aald  that  Ibe 
relocation    under    such    elreumstancea    was    a 

Conelutton. 

The  principle  upon  which  Turner  Y.  Sawyer. 
inO  r.  8.  CT8.  37  L.  ed.  IISS,  14  Sup.  Ct.  Itep. 
192,  supra,  waa  decided  vis.,  that  cotennnts 
stand  In  a  relation  of  mutual  tmat  and  conO. 
dence.  and  that  neither  will  be  permitted  to 
act  In  hostility  to  tbe  other  In  reference  to  tbe 
Joint  estate,  seems  equally  applicable  to  the 
case  of  a  relocation  by  a  eotenant  If  at  tbe 
time  thereof  the  cotenancy  la  atlll  aubsiating, 
as  to  tbe  case  of  tbe  acquisition  of  tbe  l^al  title 
from  the  land  ofllce,  and  by  analogy  would  aeem 
to  apply  also  to  the  case  of  a  relocation  by  an 
agent.  Tbe  principle  obviously  does  not  apply 
aa  between  a  grantor  snd  grantee.  Aa  already 
Bbown,  the  deciaion  In  Alexander  v.  SQermao 
(Arls.)  IS  Pac.  45,  that  a  mortgagor  of  a  claim 
cannot  defeat  tbe  mortgage  by  relocating  the 
claim,  proceeded  upon  tbe  theory  that  the  re- 
location waa  a  fraud.  Altbough  It  la  not  ao 
eipresaly  atated.  tbe  view  of  the  court  appar- 
ently was  tbat  tbe  fraud  consisted  of  tbe  vio- 
lation of  tbe  trust  relation  between  Ibe  parties. 

a.  a.  p. 


HcCaetht  t.  Spbed. 
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Kearri.  W.  O.  Temple  and  A.  K.  Oard- 
■Br,  for  respondeDt,  Fajel : 

I'he  act  of  CoDgresB  (Rev.  Stat,  f  2324) 
eitenda  the  privilege  of  relocating  unvepre- 
aent«d  niining  claims — that  is,  claims  oil 
which  the  annual  labor  haa  not  been  done — 
to  all  persons  possesBing  the  requisite  quali- 
fications of  citizenship,  without  discrimina- 
tion or  restriction.  So  far  from  supporting 
the  cotenant  theory,  it  cannot  be  reconciled 
with  it. 

The  statute  saya  the  claim  or  minins  loca- 
tion upon  which  such  failure  occurred  shall 
be  open  to  relocation  in  the  same  manoer 
•a  if  no  location  of  the  same  had  ever  been 

Cougreas  haa  made  it  lawful  for  a  coten- 
ant, as  well  as  others,  to  relocate  unrepre- 
sented ground,  and  therefore  the  common 
law  is  abrogated  so  far  aa  there  ie  any  con- 
flict. The  act  of  relocation  being  lawful, 
there  ie  nothing  upon  which  to  predicate  ft 

It  is  not  inconsistent  with  the  dictates  of 
fair  dealing  that  a  part  owner  of  an  unrep- 
resented claim  should  relocate  it  for  himself 
t«  the  ejcclusion  of  his  cotfnanta  in  the  old 

Franklin  and  Blair  were  co-owners  in  the 
Tin  Bar  claims  as  locators :  McCarthy'i  title 
wag  derived  by  mesne  conveyances  from  one 
Frank  Elaton.  The  cotenancy  which  existed 
between  appellant  and  Blair  and  Franklin 
vas  not  a  matter  of  choice  on  the  part  of 
Stair  and  Franklin,  but  wholly  involuntary 
SB  to  them. 

In  such  cases  the  arbitrary  rule  of  the  com- 
mon law  has  been  relaxed,  because  it  does 
not  accord  with  the  modem  sense  of  justice. 

Tenants  in  common  are  subject  to  this  rau- 
tnal  obligation,  only  where  their  interest  ac- 
crues under  the  same  instrument,  or  act  of 
the  parties  or  of  the  law,  or  where  they  have 
entered  into  some  agreement  or  understand- 
ing with  one  another;  and  persona  acquiring 
unconnected  interests  in  the  same  subject, 
by  distinct  purchasea,  though  it  may  be  un- 
der the  same  title,  are  not  bound  to  a  greater 
protection  of  one  another's  interests  than 
would  be  required  between  strangers. 

Keech  v.  Baitdford,  1  White  &  T.  Lead. 
Cas.  in  Eq.  66,  not«;  Frente  v.  Klotsoh,  ZS 
Wis.  312;  Roberta  v.  Thorn,  26  Tex.  728,  78 
Am.  Dec.  552;  R%ppetoe  v.  Dwyer,  4S  Tex. 
498;  Otnes  v.  Saicser,  64  Cal.  379;  Brittin 
V.  Hand}/,  20  Ark.  381,  73  Am.  Dec.  4B7; 
Kii%g  T.  Roman,  10  Heiak.  676;  B^ichanan  v. 
Sing,  22  Gratt.  414;  Bmith  v.  Washington, 
11  Mo.  App.  61B;  AUaxinder  t.  Bullg,  60 
Iowa,  192. 

A  man  may  relocate,  under  a  new  name, 
his  own  claim  on  which  he  has  not  done  the 
annual  labor  required  by  law. 

WarTioek  v.  DeWilt,  11  Utah,  324,  40  Pae. 
M6;  Bunt  v.  Patchin,  36  Fed.  Rep.  816; 
Sauti4«rt  t.  Uackey,  5  Mont.  523,  6  Pac.  361. 

One  of  several  tenants  in  common  of  an 
unpatented  mining  location  upon  which  the 
annual  labor  has  not  been  done  may  relocate 
the  claim  in  his  own  name  and  for  his  sole 
bmeflt,  to  the  exclusion  of  hi*  aosociates  in 
the  old  location. 
10  L.  B.  A. 


Strang  v.  Byan,  46  Cal.  36;  Saunden  v. 
Mackey,  5  Mont.  623,  6  Pac.  361;  I'kiUpollt 
V.  ma»d€l,  8  Nev.  61 ;  Mines  tt  Mining  Law, 
15  Am.  t  Eng.  Enc.  Law,  SSI;  Copp,  United 
States  Mineral  Lands,  300. 

Huiej,  J.,  delivered  the  opioioo  of  the 

Tbii  action,  brought  for  the  purpose  of 
determining  adverse  claims  to  certain  min- 
ing property,  was  tried  by  the  court,  and  re- 
siuted  in  a  judgment  wherein  the  claims  of 
plaintiff  are  adjudged  to  be  invalid.  He  ap- 
peals from  such  judgment  and  from  an  order 
denying  a  new  trial. 

From  the  findings  of  the  trial  court  the 
following  facts  appear:  On  September  10. 
18S2,  Jacob  F.  Reed  and  William  Franklin 
located  a  portion  of  the  ground  in  contro- 
versy as  the  Reed  placer  mining  claim. 
From  the  date  of  location  until  18S2  Reed 
and  Franklin  were  in  actual,  notorious,  and 

C%able  poBsession  of  the  claim,  were  ac- 
wledged  and  reputed  to  be  ita  owners, 
and  during  each  year  performed  the  required 
development  work.  They  applied  for  patent 
November  23,  1892.  Final  entry  wa«  made 
March  13,  1893.  There  was  no  application 
(or  a  lode  on  the  placer  site  aside  from  the 
placer  claim.  The  boundaries  of  the  claim 
OS  patented  coincide  with  its  boundaries  as 
staked  upon  the  ground  at  time  of  location. 
January  26,  1888,  Reed,  Franklin,  Thomaa 
C.  Blair,  and  Frank  Eaton  marked  the 
boundaries  of  Tin  Bar  No.  1  claim  upon  the 
ground  with  stakes,  as  required  by  law,  poit^ 
ed  a  discovery  or  location  notice  thereon, 
and  within  sixty  days  thereafter  recorded  a 
location  certiGcate,  but  did  no  other  act  of 
location  at  that  time.  The  location  or  dis- 
covery notice  of  this  claim  was  posted  inside 
the  lioundariea  of  the  Reed  placer  claim,  and 
the  point  claimed  as  discovery  on  the  Tin 
Bar  No.  1  is  the  same  point  at  which  the 
notice  was  posted.  No  labor  has  been  per- 
formed or  improvement  made  upon  the  claim, 
except  about  four  days'  work  in  1889  and 
about  four  days'  work  in  1891;  such  work 
not  exceeding  $14  in  each  of  those  years. 
There  wae  no  agreement  on  the  part  of  de- 
fendants Blair  or  Franklin  with  plaintiff 
to  perform  labor  or  make  improvements  on 
Tin  Bar  No.  1  in  1893  or  1894,  and  no  con- 
tractual relation  existed  between  them  in  re- 
gard to  such  claim  when  the  Holy  Terror 
lode  claim  wag  located.  January  26,  1888, 
Blair  and  Eaton  did  the  same  acts  of  loca- 
tion with  respect  to  Tin  Bar  No.  2  that  were 
done  in  respect  to  Tin  Bar  No.  1.  No  labor 
haa  been  performed,  or  improvement  made, 
upon  Tin  Bar  No.  Z,  except  about  four  days' 
work  in  1891,  of  value  not  exceeding  !14. 
There  was  no  agreement  on  the  part  of  de- 
fendantB  Franklin  or  Blair  with  plaintiff  to 
perform  labor  or  make  improvements  upon 
Tin  Bar  No.  2  in  1892,  1893.  or  1894.  and 
there  was  no  contractual  relation  existing 
between  them  in  regard  to  such  claim  during 
thoBC  years.  Defendant  Franklin  located 
the  lode  claims  Holy  Terror  and  Keystone 
No.  4  on  June  28,  1894.  and  September  20, 
1894,  respectively,  and  the  law  has  been  com- 
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plied  with,  BO  far  as  it  relates  to  those 
claims,  since  the  dute  of  each.  Defendants 
are  the  owners  of  the  Ho!y  Terror  and  Key- 
stone No.  4,  save  for  the  righta  of  the  plain- 
tiff in  this  action.  No  adverse  was 
filed  by  plajntie  or  other  owners  of  either 
Tin  liar  No.  1  or  2  to  the  application  for 
patent  to  the  Reed  plaoer  claim.  At  and 
prior  to  the  time  of  tne  application  for  pat^ 
ent  to  the  placer  claim  there  was  no  known 
lode  or  vein  thereon  within  the  boundaries 
of  either  Tin  Bar  claim  of  such  character  as 
to  render  the  ground  more  valuable  because 
of  its  presence,  or  to  justify  the  eipeaditure 
of  money  for  either  exploitation  or  develop- 
ilieDt.  There  was  no  application  for  patent 
to  any  lode  or  vein  included  in  the  placer 
claim  ia  th«  amiUcatioii  for  patent  to  the 
placer  claim.  The  Holy  Terror  embraces 
l.fl2  acres  of  the  ground  covered  by  Tin  Bar 
No.  1,  and  Keystone  No.  4  embracea  2.71 
acres  of  the  ground  covered  by  Tin  Bar  No. 
2.  In  IBBS,  £aton  conveyed  an  undivided 
one-fourth  interest  in  Tin  Bar  No.  1  and 
Tin  Bar  No.  2  to  one  Oeorge  Williams,  who 
in  the  same  year  conveyed  the  same  interest 
to  plaintiff  and  one  Michael  McGuire.  On 
April  22,  1890,  Eaton  conveyed  an  undivided 
one.fourth  interest  in  Tin  Bar  No.  2  to  de- 
fendant Franklin,  and  Blair  conveyed  a  like 
interest  therein  to  Jacob  F.  Seed.  When 
thift  action  was  commenced.  Franklin  (since 
deceased)  and  defendants  Blair,  Fayel,  and 
Amabury  each  owned  an  undivided  one- 
fourth  interest  in  the  Holy  Terror  claim, 
and  an  undivided  seven  thirty-sixtha  interest 
in  Keystone  No.  4.  Biair  acquired  his  inter- 
est in  the  Holy  Terror  claim  with  foil  knowl- 
edge of  whatever  rights  the  plaintiff  had,  if 
any.  During  1391,  Blair  and  Franklin  dis- 
covered a  well-defined  ledge  of  mineral-bear- 
ing rock  in  place,  carrying  gold,  upon  Tin 
Bar  No.  2,  the  point  of  discovery  being  out- 
side the  limits  of  Beed  placer  claim.  The  lo- 
cation notice  on  Tin  Bar  No.  1  was  posted 
upon  a  well-defined  ledge  of  rock  carrying 
tin,  but  plaintiff  and  defendants  had  no 
knowledge  of  the  existence  of  tin  or  other 
valuable  deposit  therein  until  during  the 
trial  of  this  action  in  the  court  below.  There 
was  no  proof  that  the  plaintiff  is,  ever  was, 
or  ever  declared  hia  intention  of  becoming, 
a  citizen  of  the  United  States. 

It  will  be  assumed  that  the  evidence  sua- 
taina  the  findings  of  fact.  Do  they  support 
the  judgment!  Defendants  cannot  question 
plaintiff's  citizenship  in  this  action.  Manuel 
V.  Wuiff,  152  U.  S.  505.  38  L.  ed.  632,  14  Sup. 
Ct.  Rep.  851.  It  ia  the  theory  of  plaintiff 
that  he  owned  an  interest  in  each  of  the  Tin 
Bar  lode  claima  upon  which  the  annual  as- 
sessment work  was  not  done;  that  a  portion 
of  the  ground  covered  by  each  was  relocated 
by  hia  cotenant  as  the  Holy  Terror  and  Key- 
stone No.  4 ;  that  auch  relocationa  were  valid, 
but  that  the  relocators  should  be  adjudged 
to  be  hia  truatees  to  the  extent  of  his  inter- 
est in  the  Tin  Bar  claims.  This  theory  nec- 
essarily involves  the  validity  of  the  Tin  Bar 
locations.  It  ia  contended  by  defendants 
that  neither  claim  ever  existed,  for  the  rea- 
son that  there  was  no  actual  discovery  with- 
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in  ita  limits;  that  the  Tin  Bar  No.  1  discov- 
ery notice  was  posted  within  the  boundaries 
of  the  then  subsisting  unpatented  placer 
claim;  and  that,  if  the  Tin  Bar  location  was 
originally  valid,  the  claim  ceased  to  exiat 
when  the  placer  claim  was  patented.  It 
seems  to  be  well  settled  that  a  stranger  can- 
not locate  a  lode  claim  within  the  limits  of 
another  Bubsistinr  unpatented  lode  claim, 
but  our  attention  has  not  been  called  to  anjr 
decision  which  applies  this  rule  to  unpat- 
ented placer  claims.  In  Mr.  Lindley's  recent 
work  this  language  is  found :  "The  policy 
of  the  government  with  reference  to  lodes  ia 
to  sever  them  from  the  body  of  the  public 
lands,  and  to  deal  with  them  and  the  land 
immediately  inclosing  them  as  eeparate  and 
distinct  entities.  The  location  of  mining 
ground  for  placer  purposes  does  not  affect 
such  severance.  The  placer  claimant  may. 
in  the  absence  of  a  discovery  and  location  by 
others,  obtain  the  title  to  the  lode,  but  ha 
haa  not  such  right  by  virtue  of  his  prior 
placer  appropriation.  Thia  right  to  appro- 
priate the  lode  must  flow  from  the  discovery 
of  the  lode.  Whosoever  first  discovers  tha 
lode  may  appropriate  it  by  complying  with 
the  laws  conferring  privileges  upon  auch 
discoverers.  If  he  fails  to  do  so,  it  is  open 
to  the  next  comer;  and  this  rule  applies  fa» 
the  placer  claimant  as  well  as  to  strangers. 
If,  having  discovered  it,  he  fails  to  manifeat 
his  intention  to  claim  it  by  appropriating  it 
under  the  lode  laws,  it  may  be  the  subject  of 
appropriation  by  others,  the  same  aa  it  it 
were  upon  the  public  domain:  provided,  al- 
ways, that  Buch  appropriation  is  made  and 
Elrfected  peaceably,  and  in  good  faith."  1 
indley,  Mines,  |  413.  However  this  m*7 
be  with  respect  to  strangers,  there  ia  cer- 
tainly no  reason  for  holding  that  the  owner 
of  an  unpatented  placer  claim  cannot  locata 
a  lode  claim,  or  consent  to  such  a  location 
being  made  by  others,  within  the  boundaries 
of  bis  placer  claim.  Under  auch  circumstan- 
ces it  would  hardly  be  logical  to  regard  the 
placer  owner  as  a  trespasser  upon  his  own 

E remises,  and,  aa  we  shall  attempt  to  ahoiv 
ereafter,  the  defendants  are  estopped  from 
questioning  the  validity  of  the  Tin  Bar 
claims  to  the  injury  of  plaintiff. 

We  think  the  learned  circuit  court  err«d 
in  concluding  that  the  Tin  Bar  No.  1  claim 
was  invalid  in  its  inception  because  its  point 
of  discovery  was  within  the  boundaries  of 
the  placer  claim.  If  the  Tin  Bar  claiins 
were  located  when  application  for  patent  to 
the  placer  was  made,  they  were  not  affected 
thereby,  no  application  for  lodes  having  been 
included  in  the  application  for  the  plsrer 
patent.  yof/e»  v.  Mantle,  127  U.  S.  348,  32 
L.  ed.  168,  8  Sup.  Ct.  Bep.  11.12;  froti  Sil- 
ver Min.  Go.  V.  Mike  rf  8.  Gold  d  Silver  Min. 
Oo.  143  U.  S.  3B4,  36  L.  ed.  201.  12  Sup.  Ct. 
Rep.  S43.  As  to  what  constitutes  a  discov- 
ery within  the  meaning  of  the  Federal  stat- 
utes has  caused  the  courts  no  little  trouble. 
It  might  be  difficult  to  determine,  in  this 
cage,  from  the  findings  of  the  trial  court, 
whether  any  discovery  was  ever  made  upon 
either  Tin  Bar  claim ;  hut  are  these  defend- 
ants in  position  to  allege  or  prove,  as  against 
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the  plaintiff,  Uiat  the  declaratiom  Gontaiiied 
in  the  recorded  location  certificfttea  were 
false,  and  that  no  disooveriea  were,  in  fact, 
«veT  madeT  We  think  not.  Can  the  locat- 
ors of  these  claima  be  heard  to  contradict 
Uieir  own  recorded  repr^Bentatione,  to  the  in- 
jury of  thii  plaintiff?  It  is  disclosed  by  the 
-ATidence  that  plaintiff  purchased  hia  inter- 
est in  the  Tin  Bar  claims  for  a  valuable  con- 
■ideration,  after  an  examination  of  the  rec- 
ords, relying  upon  the  location  certiflcates 
^rhich  were  placed  upon  the  public  records 
bj  the  locators  for  the  purpose  of  sellmg  the 

£roperty  as  mining  claims.  Where  one,  bj 
is  conduct,  intentionally  causes  another  to 
believe  in  the  existence  of  a  certain  state  of 
facts,  and  induces  him  to  act  on  that  belief, 
the  former  is  estopped  from  averring  against 
the  latter  the  existence  of  a  different  state 
-of  facta  at  the  same  time.  The  locators  of 
these  claims  with  actual  knowledge  of  the 
facts,  caused  location  certificates  to  be  re- 
corded, thereby  representing  that  discoveries 
had  been  made  on  each,  with  the  expectation 
and  intention  of  inducing  persons  who  might 
examine  the  records  to  believe  that  they  were 
the  owners  of  properly  located  mining  claims. 
This  oonduct  produced  intended  results.  They 
sold  an  interest  in  the  claims.  Plaintiff  ex- 
amined the  records,  was  induced  to  believe 
that  the  claims  had  been  legally  located,  and 
acted  on  such  belief.  Whatever  rights  he 
has  in  this  action  depend  upon  the  facts 
vbich  the  conduct  of  the  locators  induced 
him  to  believe  existed  when  his  interest  in 
the  claims  was  acquired.  It  would  be  a 
travesty  on  justice  to  permit  the  locators  to 
now  impair  such  rights  by  asserting  that 
their  recorded  representations  were  false. 
Neither  of  the  defendants  is  in  any  better 
position  than  the  original  locators,  and  all 
are  estopped  from  denying  the  validity  of  the 
Tin  Bar  locations. 

It  being  determined  that,  for  the  purposes 
of  this  action,  the  Tin  Bar  claims  were  valid 
in  their  inception,  the  main  controversy  is 
whether,  when  the  annual  assessment  work 
has  not  been  done  upon  a  mining  claim,  one 
cotenant  therein  can  relocate  the  same,  and 
obtain  title  thereto,  not  only  as  against  the 
world,  but  as  against  his  cotenants.  We  are 
not  aware  that  the  precise  question  here  pre- 
sented has  ever  been  decided  by  any  court 
of  last  resort.  It  is  well  settled  that  coten- 
ants stand  in  a  certain  relation  to  each  other 
of  mutual  trust  and  confidence;  that  neither 
wjtt  be  permitted  to  act  in  hostility  to  the 
oUier  in  reference  to  the  joint  estate;  and 
that  a  distinct  title  acquired  by  one  will  in- 
ure to  the  benefit  of  all.  This  principle  arises 
from  the  privity  subsisting  between  parties 
having  a  common  possession  of  the  same 
land,  and  a  common  interest  in  the  safety  of 
the  possession  of  each,  and  it  only  inculcates 
that  good  faith  which  seems  appropriate  to 
their  relative  position.  Venable  v.  Seau- 
eHomp,  3  Dana,  321,  28  Am.  Deo.  84.  It  has 
been  applied  to  mining  property  by  the  Fed- 
eral supreme  court.  In  a  case  in  that  court, 
where  one  had  acquired  an  interest  in  an  un- 
patented claim  by  purchase  at  sheriff's  sale, 
and  obtained  a  patent  to  the  entire  property 
40L.R.  A. 


to  the  exclusion  of  another,  who  was  found 
to  own  an  interest  therein,  it  was  decided 
that  the  patentee  held  the  title  in  trust  for 
his  cotenant;  that  a  court  of  equity  would 
enforce  the  trust;  and  that  the  excluded  co- 
tenant  was  not  required  to  adverse  the  ap- 
plication for  patent.  Turner  v.  Samyer,  150 
U.  S.  5V8,  37  L.  ed.  1189, 14  Sup.  Ct.  Rep.  192. 
Therefore  the  only  question  to  be  determined 
in  this  connection  is  whether  the  relation  of 
cotenant  existed  between  plaintiff  and  Frank- 
lin when  the  latter  located  the  Holy  Terror 
and  Keystone  claims.  "A  mining  claim  per- 
fected under  the  law  is  property  in  the  high- 
est sense  of  that  term,  which  may  be  bought, 
sold,  and  conveyed,  and  will  pass  by  descent." 
Belt  V.  Sleagher,  104  U.  S.  27B.  28  L.  ed.  735. 
Actual  possession  of  the  claim  is  not  es- 
sential to  the  validity  of  the  title  obtained  by 
a  valid  location,  and  until  such  location  is 
terminated  by  abandonment  or  forfeiture,  no 
right  or  claim  to  the  property  can  be  ac- 
quired by  an  adverse  entry  thereon  with  a 
view  to  the  location  thereof.  Belk  v.  Meagher, 
1D4  U.  S.  27S,  20  L.  ed.  735.  Abandonment  is 
always  a  question  of  intention.  In  forfeiture 
the  element  of  intention  is  not  involved.  It 
reets  entirely  upon  the  statute,  and  involves 
only  the  question  whether  the  terms  of  the 
law  have  been  complied  with.  Lapse  of 
time,  absence  from  the  ground,  or  failure  to 
work  a  claim  for  any  definite  period,  unac' 
companied  by  other  circumstances,  are  not 
evidence  of  abandonment.  Original  locators 
may  resume  work  at  any  time  before  reloca- 
tion. Forfeiture  is  not  complete  until  some- 
one else  has  appropriated  the  property.  2 
J.indley,  Mines,  044 ;  U.  S.  Eev.  StaL  S  2324. 
Plaintiff  and  Franklin  continued  to  be  co- 
tenants  so  long  as  the  Tin  Bar  claims  con- 
tinued to  exist.  They  continued  to  exist 
until  the  ground  was  relocated,  and  during 
every  instant  of  that  time  the  latter  was, 
in  law,  incapable  of  performing  any  act  in 
hostility  to  bis  cotenant  in  reference  to  the 
joint  estate.  Franklin  was  plaintiff's  coten- 
ant at  the  time  he  entered  the  boundaries  of 
either  Tin  Bar  claim  for  the  purpose  of  re- 
locating the  ground.  Ills  entry  for  that  pur- 
pose was  hostile  to  his  cotenant  unlcas  he 
intended  to  relocate  for  the  benefft  of  all  the 
ovmers  of  the  Tin  Bar  claims.  It  may  be 
that  he  owed  no  duty  to  his  cotenants  to  rep- 
resent the  claims;  it  may  be  that  he  was  at 
liberty  to  refrain  from  performing  any  act 
in  reference  thereto;  but,  if  he  elected  to  act 
at  all,  be  was  bound  to  act  for  the  benefit  of 
all  the  owners.  His  acU  of  relocation  did 
not  terminate  the  fiduciary  relation  between 
himself  and  plaintiff,  because  they  were,  if  - 
done  for  the  purpose  of  defeating  the  rights 
of  his  cotenant,  in  hostility  to  his  interests, 
and,  if  they  were  not  done  for  that  purpose, 
they,  of  course,  operated  to  the  benefit  of  all 
the  owners.  We  think  the  circuit  court 
should  have  adjudged  the  defendants  to  be 
trustees,  and  have  enforced  the  trust.  This 
conclusion  is  not  precluded  by  the  language 
of  the  Federal  statutes.  They  provide  that 
upon  a  failure  to  comply  with  required  con- 
ditions as  to  labor  or  improvements  "the 
claim  or  mine  upon  irhioh  such  failure  oo- 
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curred  thM  be  open  U>  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had 
ever  been  made."  U.  S.  Rev.  Stat,  i  232-1. 
It  is  contended  that,  if  Congreea  intended 
to  have  the  relocator  r^arded  as  a  trustee 
under  any  circumstances  such  intention 
would  have  been  expressed  in  tbe  statute. 
The  contention  is  not  tenable.  The  trust  re- 
sults from  the  fiduciaiy  relation  of  the  par- 
ties, and  not  from  the  operation  of  the  stat- 
ute. If  such  relation  exists  between  an  orig- 
inal locator  and  another,  and  he  secures  a 
patent,  no  one  will  deny  that  he  may  be  ad< 
jud{^  to  hold  the  propert;  in  trust  for  such 
person,  or  if  a  relocator  sustains  such  rela- 
tion to  a  third  j>erson,  the  latter's  rights 
may  be  enforced  in  equity.  If  this  be  true, 
there  is  no  reason  for  making  a  different  rule 
as  to  cotenants.  The  relocator  is  permitted 
by  tbe  statute  to  acquire  tbe  property  in  the 
same  manner  that  the  original  locator  would 
have  acquired  it,  but  because  of  his  relations 
to  another  who  may  be  a  cotenant,  a  mort- 
gagee, or  person  having  no  estate  in  the  prop- 
erty, he  will  be  adjudged  to  hold  the  title  in 
trust  for  such  person.  In  all  cases  of  this 
character  the  trust  depends  upon  the  rela- 
tion of  the  parties,  not  upon  Uie  manner  in 
which  title  is  acquired. 

It  is  contended  that  the  rule  herein  an- 
nounced is  contrary  to  public  policy,  and  will 
result  in  endless  embarrassment  and  confu- 
sion to  a  class  of  rights  already  sufficiently 
uncertain.  We  reply  that  a  sound  public 
policy  always  rfouirei  honesty  and  fair  deal- 
ing. The  Federal  statutes  provide  a  most  ar- 
bitrary and  summary  manner,  commonly 
called  "advertising  out,"  in  which  one  owner 
of  a  mining  claim  may  compel  his  co-owners 
to  contribute  their  share  of  assessment  work, 
or  ceuae  to  have  any  interest  in  the  claim. 
An  adequate  method  is  thus  provided  for  en- 
forcing the  rights  of  co-owners  in  respect  to 
the  development  of  mining  property, — one 
that  should  satisfy  the  demands  of  all  per- 
sons who  desire  to  act  fairly  with  their  busi- 

It  is  urged  in  argument  of  counsel  for  ap- 
pellant that  the  judgment  below  should  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  for  plaintiff.  This, 
we  think,  should  not  be  done.  All  the  facts 
upon  which  we  predicate  an  estoppel  are  not 
contained  in  the  findings  of  fact.  This  court 
cannot  supply  such  facts,  and  without  them 
the  decision  of  tbe  trial  court  would  not  sus- 
tain a  judgment  in   favor  of  the  plaintiff. 

The  fudamenl  and  order  denying  a  new 
trial  art  reversed,  and  a  new  trial  ordered. 

A  petition  for  rehearing  having  been  filed, 
Haaey,  J.,  on  September  2,  1S99,  handed 
down  the  following  response: 

The  issues  involved  in  this  artion  are 
stated  in  our  former  decision,  II  K.  D.  362,  77 
N.  W.  500.  Upon  the  argument  on  rehearing, 
respondents  moved  to  dismiss  for  the  follow- 
ing reasons ;  ( 1 }  Becnose  the  order  denying  ' 
a  new  trial  was  not  entered  when  the  appeal 
was  taken;  and  (21  because  since  the  appeal ; 
was  taken  all  the  ground  in  controversy  has  I 
been  conveyed  by  defendants  to  a  corporation 

eox-K.  A. 


to  which  a  patent  bas  been  issued  by  the 
United  States  government.  It  has  been  fre- 
quently held  by  this  court  that  where  the 
appeal  is  from  the  judgment  and  an  order 
made  after  judgment,  and  t^e  order  has  nev- 
er been  entered,  the  case  will  be  conaidered 
as  an  appeal  from  the  judgment  alone.  Uc- 
Cormick  Harve$ting  Machine  Co.  t.  Woulph, 
11  S.  D.  262,  76  N.  W.  939.  The  motion  to 
dismiss  for  the  Srst  reason  must  be  denied, 
and  the  record  reviewed  as  if  no  motion  had 
been  made.  It  must  also  be  denied  on  ijie 
second  ground.  It  is  alleged  that  a  notice 
of  pendency  of  the  action  was  filed  in  the 
proper  county.  If  so,  defendants'  transferee 
acquired  title  with  constructive  notice  of 
plaintiff's  interest  in  the  property.  Comp. 
Laws,  j  4897.  Plaintiff  is  not  seeking  to 
prevent  the  defendants  or  their  grantee  from 
acquiring  title  under  locations  conceded  to 
be  valid,  but  is  seeking  to  establish  his  right 
to  an  interest  in  the  property  by  virtue  of 
the  locations  under  which  defendants  claim 
title.  If  defendants'  successor  has  obtained 
the  patent  with  notice  of  plaintiS'B  rights,  a 
court  of  equity  can  decree  that  plaintiff,  as 
cotenant  of  the  original  locators,  has  an  in- 
terest in  tbe  property,  and  that  the  patentee 
holds  the  title  in  trust  for  the  excludnd  co- 
tenant  Plaintiff  was  not  required  to  adverse 
the  application  for  patent.  Turner  v.  Saioyer, 
150  U.  S.  578,  37  L.  ed.  1188,  14  Sup.  Ct. 
Rep.  192;  Suffsenbach  t.  First  Nat.  Bank,  5 
Dak.  477,  41  N.  W.  662. 

Since  the  rehearing  the  questions  present- 
ed by  the  merits  of  the  appeal  have  received 
careful  attention.  The  views  announced  in 
our  former  opinion  are  adhered  to,  with 
slight  modifirattions  rendered  necessary  by 
tbe  fact,  since  disclosed,  that  the  order  grant- 
ing a  new  trial  was  not  entered,  and  that 
It  ia 


consideration,  after  an  examination  of  the 
records,  relying  upon  the  location  certificates 
which  were  placed  upon  the  public  records 
by  the  locators  for  the  purpose  of  selling  the 
property  as  mining  claims.''  And  this;  "It 
IS  urged  in  argument  of  counsel  for  appellant 
that  the  judgment  below  should  be  reversed 
and  the  caune  remanded,  wiUi  directions  to 
enter  judgment  for  plaintiff.  This,  we  think, 
should  not  be  done.  All  the  facts  upon  which 
we  predicate  an  estoppel  are  not  contained 
in  thp  findings  of  fact.  This  court  cannot 
supply  such  facte,  and  without  tiiem  the  de- 
cision of  the  trial  court  would  not  sustain  A 
judgment  in  favor  of  the  plaintiff.  The  judg- 
ment and  order  denying  a  new  trial  are  re- 
versed, and  a  new  trial  ordered."  It  now 
appears  that  we  cannot  consider  the  evidence, 
and  must  base  our  decision  upon  the  facts 
found  by  the  court  below.  Its  findings  show 
that  Heed,  Franklin,  Blair,  and  Eaton  record- 
ed a  location  certificate  for  Tin  Bar  No.  I, 
and  that  Blair  and  Eaton  recorded  a  location 
certificate  for  Tin  Bar  No.  2,  In  the  office  of 
the  register  of  deeds  in  the  proper  county. 
before  plaintiff  purchased  his  interest  in  such 
claims;  that  neither  defendant  is  in  any  bet- 
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t«r  poutlon  thaa  the  originsJ  locators;  ftnd, 

whether  or  not  plaiDtiff  examined  and  relied 

upon  the  records,   we   think  defendants  are 

estopped  from  denying  the  validity  of  these 

bntions.   It  follows  that  plaintiff  is  entitled 

10  a  judgment  in  bis  favor  upon  the  facts  as  ,    , 

found  by  the  trial  court.      Its  judgment  is  i  fact,  and  for  hi 

therefore  reversed,  and  the  cause  remanded,  j  the  court  below. 

with  direetioDS  to  enter  judgment  adjudging 


the  plainUff  to  be  tlia  owner  of  a  one-eighth 

interest  in  and  to  so  much  of  the  ground  cov- 
ered by  the  Holy  Terror  claim  and  the  Key- 
stone No.  4  claim  as  is  embraced  within  the 
boundaries  of  Tin  Bar  No,  1  and  Tin  Bar  No. 
2,  as  shown  by  the  circuit  court's  findings  of 
and  disbursemeots  is 


MISSOUEI  SUPRl 

John  FITTERER  et  al..  Trustees  of  Trenton 
Lodge  No.  1 11,  Ancient  Free  and  Accepted 
Mmodb,  Ketptt., 

E.  M.  CRAWFORD,  Appt. 
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A  Miuonle  lodrce  bnlldlBB  la  not  aB«A 
tar  mrelr  clorllnblv  porpoaea  within 
tbe  QifaDlDg  of  a  statute  eipmpling  propertf 
devoted  to  suoh  purpose!  from  taiatioD, 
wbere  the  Qrst  and  second  stories  are  rented, 
■tchoagh  the  lodge  is  organised  tor  cbsritable 
and  benevolent  purposes,  and  the  rents  re- 
ceired  are  spplied  to  the  pajmeat  of  a  debt 
and  tbe  current  expenses  al  the  lodse. 

(Uaj  21,  IflOO.) 

APPEAL  b^  defendant  from  a  judgment  of 
the  Circuit  Court  for  Qrundy  County  in 
favor  of  plaintiffs  in  an  action  to  enjoin  tbe 
collection  of  taxes  asaesaed  against  property 
belonging  to  the  lodge  of  which  plaintiffs 
were  trustees.    Reverted. 

Statement  by  BnTgeaa,  J.: 

This  is  an  injunctive  proceeding  by  which 
the  plaintiffs,  John  Fitterer,  William  R. 
Laferty,  and  Charles  H.  Cook,  trustees  of 
Trenton  Lodge  No.  Ill  of  Ancient  Free  and 
Accepted  Masons,  seeks  to  enjoin  and  re- 
strain the  collection  of  S56.50  taies  levied 
by  Ihe  county  court  of  Grundy  county  in 
1897  for  state,  county,  township,  school,  and 
other  taxes  against  the  property  of  said 
lodge,  including  its  lodge  Imilding,  which 
property  is  alleged  to  he  used  for  purposes 
purely  charitable.  A  preliminary  injunction 
H'ss  granted,  which,  upon  final  hearing,  was 
made  perpetual.    DefnidaDt  appeals. 

Ueaara.  John  W.  Soliooler,  8.  8.  Kalso, 
and  a.  C.  Prlee,  for  appellant: 

The  Constitution  and  statute  exempting 
property  from  taxation  are  to  be  strictly 
construed  against  the  claim  of  exemption. 

Waihington  OfUverBity  v.  Roiose,  42  Mo. 
323 ;  Stale  ea  rel.  Orttmpaelr-er  v,  Chicago,  B. 
A  K.  0.  B.  Co.  69  Mo.  632 ;  State  ex  rel.  Wine  ' 

NoTB. — As  to  effect  on  eiemptlon  from  tax  of 
using  propert7  o*  charitable  Institution  In  secu- 
lar bnilneii  or  for  revenue,  see  Book  Agents  oC 
H.  E.  Cbaicl),  South  v.  Hlnton  (Tenn.)  IS  T.. 
K.  Jl.  280,  snd  note;  Uontsss  Csthollrr  Ulssloa 
T.  Lewis  A  Clarke  Connty  (Mont.)  22  L.  R.  A. 
U4:  American  Bimdar  School  Union  v.  Tijlor 
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S  CXIURT  (DIvisloo  2). 

V.  Keokuk  A  W.  R.  Co.  99  Mo.  42,  6  L.  R.  A. 
222,  12  S.  W.  200;  Slate  ej:  rel.  Oairett  v. 
Arnold,  136  Ho.  450,  38  S.  W.  79;  Sootland 
County  V.  Jfissouri,  I.  d  N.  R.  Co.  QS  Mo. 
134;  tState  ea  rel.  Bvaagelical  LuiKeratt 
Cemeti^y  Aaao.  v.  Lange,  10  Mo.  App.  408; 
Wgman  v.  St.  touia,  17  Mo.  337 ;  Pacific  R. 
Co.  V.  Cats  County,  63  Mo.  17;  Cincinnati 
College  v,  Sfote,  18  Ohio,  110;  Boston  8oc. 
of  Redemptoriat  Fathers  v.  Boston,  129 
Mass.  180;  Hibernian  Benev.  Soc.  v.  Kelly, 
28  Or.  173,  30  L.  R.  A.  167,  42  Pac.  3;  Chi- 
cago, B.  i  K.  O.  R.  Co.  V.  Guffeii,  120  U.  S. 
569,  sub  nom.  Chicago,  B.  &  K.  C.  R.  Co.  v. 
Uinnegota  en  rel.  Oiiffey,  30  L.  ed.  732,  7 
Sup.  Ct.  Rep.  693 ;  Bangor  v.  Rising  Virtu* 
todye  2¥o.  1^,  F.  d  A.  Masons,  73  Me.  428, 
40  Am.  Rep.  .109;  Frederick  County  Comra. 
V.  Sisters  of  Charity,  48  Md.  34;  Presbyte- 
rian Theological  Seminary  v,  People  ex  rel. 
Johnson,  101  111.  578;  Baltimore  v.  QranS 
Lodge  of  Ancient  F.  &  A.  Masons,  00  Md. 
280;  25  Am.  &  Eng.  Knc.  Law,  p.  157,  and 
authorities  cited  in  note  3,  p.  157,  note  1,  p. 
158. 

The  plaintiff  lodge  should  not  be  consid- 
ered a  charitable  institution  within  the 
meaning  of  our  Constitution  and  alstute  ck- 
empting  certain  property  from  taxalton 
"when  used  for  purposes  purely  charitable." 

The  members  of  the  lodge,  as  a  condition 
of  membership  therein,  are  required  to  pay 
a  specified  membership  fee  and  regular 
dues  thereafter;  and  in  consideration  of 
these  payments,  under  certain  circum- 
stances, tney  are  entitled  to  receive  certain 
benefits.  These  benefits  are  receivable  as  a 
matter  of  right.  They  have  been  paid  for. 
In  this  aspect  of  its  work  the  plaintiff  lod^e 
is  analogous  to  a  mutual  benefit  society,  h 
society  for  the  purpose  of  mutual  benevo- 
lence only  is  not  an  association  for  charita 
ble  uses. 

Bahh  V.  Reed.  3  Rawle,  151,  28  Am.  Dec. 
660:  Sioift  v.  Benejicial  Soc.  73  Pa.  362, 

The  word  "charitable"  is  used  in  its 
stricter  sense. 

Palmer  v.  StumpA,  29  Ind.  333;  Yo^ng 
Men's  Christian  Aaso.  v.  Pnterson,  81  N,  J. 

(Pa,)  23  I..  R.  A.  GB."i ;  and  Portlsnd  Hlberniao 
Renev,  Sof.  v,  Kelly   (Or.)   30  L.  R.  A.  lOT, 

As  to  what  cooalUutEB  pure!;  public  charltr 
within  exemption  laws,  see  Fblladelphls  v. 
Msaonlc  Home  (Pa.)  23  L.  R,  A.  915;  and 
White  V.  Smith  (Pa.)  48  L.  R.  A.  498. 
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L.  420,  39  AU.  655;  Stale  e>  reL  UoOwdy 
y.  Slover,  126  Mo.  662,  28  S.  W.  718, 

The  exemption  goes  to  the  property  itaelf, 
a.nd  the  right  to  exemption  it  determined 
with  reference  to  the  excluBive  use  made  of 
the  property, 

Proprxetora  of  Bouth  Oong.  Meetinghouse 
T,  Lotcell,  1  ilet,  638;  Pieroe  t,  Camfjridge, 
2  Cush.  6U;  Chapel  of  the  Good  Shepherd 
V.  Boston,  120  Mass,  212;  OUveland  LibTory 
±sao.  V.  Pelton,  38  Ohio  St.  253;  Saint  Jo- 
seph's Church  V.  Providence  Tax  Assessore, 
12  R,  I,  lU,  34  Am.  Rep.  597;  Cineinnali 
■College  T,  State,  19  Ohio,  110;  Xeio  Orleans 
V.  St.  Patrick's  Ball  Aaso.  26  La.  Ann.  512; 
Bibemian  Benev.  Boo.  t.  Kelly,  23  Or.  173, 
30  L.  R.  A.  107,  42  Pm.  3;  St.  Uary's  Col- 
lege V,  Crowl,  10  Kan.  442;  Vail  v.  Beach, 
10  Kan.  214;  Washburn  College  v.  Shavmee 
County  Comrs.  3  Kan.  344;  Frederick  Coun- 
ty Comrs.  V.  Biatera  of  Charity,  48  Md.  34; 
Baltimore  Appeal  Tax  Ot.  v.  Baltimore 
Academy  of  Visitation,  50  Md,  437;  People 
ex  rel.  Buck  v.  Qraceland  Cemetery  Co.  86 
111.  330;  Presbyterian  Tlieological  Seminary 
V.  People  em  rel.  Johnson,  101  111,  578;  fort 
Des  Moines  Lodge  No.  25.  I.  0.  0.  F.  v.  Polk 
County.  56  Iowa,  34,  8  N,  W,  687;  Wyman 
V.  St.  Ljuia,  17  Mo.  335. 

The  application  of  the  proceeds  ol  prop- 
erty to  a  purpose  purely  charitable  within 
the  meaning  of  our  statute  would  not  meet 
the   requirement   that    the    property    itself 


shall  be  u^ied  exclusively  for  purposes  purely 
charitable,  as  a  condition  of  its 
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CJcKctand  Library  Asao.  v.  Pel  (on,  36 
Ohio  St.  253;  Eihemian  Benev.  Soc.  v. 
Kelly,  28  Or.  173.  30  L.  R.  A.  167,  42  Pac. 
Z:Cinc<nnati  College  v.  Slate.  IB  Ohio,  110; 
Chapel  of  the  Goad  Shepherd  v.  Boston,  120 
Mess.  212. 

ilessrs.  HbII  A  Hall  for  respondents. 

BnrBeia,  J.,  deliveretl  the  opinion  of  the 
court; 

The  case  was  tried  upon  the  following 
agreed  state  of  facta:  "For  the  purposes  of 
the  trial  of  the  above  cause,  it  is  agreed  that 
the  facts  which  shall  be  taken  and  consid- 
ered as  the  evidence  in  the  case  are  as  fal- 
lows, viz.:  That  plaintiffs,  John  Fitterer, 
William  P.  Laferty,  and  Chas.  H.  Cook,  are 
the  duly  elected  and  qualified  trustees  and 
agents  of  Trenton  Lodge  No.  Ill  of  Ancient 
Free  and  Accepted  Masons,  and  as  such  trus- 
tees have  the  control,  management,  and  hold 
the  legal  title  of  the  property  and  effects  of 
said  lodge  and  its  members  in  trust  for  the 
use,  benefit,  occupancy,  and  enjoyment  of 
the  officers  and  members  of  said  lodge.  The 
objects  and  purposes  of  said  order  are  to 
nurse,  care  for,  and  provide  for  its  sick,  af- 
flicted, and  needy  members,  and  their  fami- 
lies, bury  the  dead,  care  for  the  widows  of 
its  deceased  members,  and  care  for  and  edu- 
cate their  orphan  children,  and  to  inculcate 
in  its  members  the  principles  of  morality, 
temperance,  benevolence,  and  charity,  and 
teach  them  their  duty  and  true  fraternal  re- 
lation to  mankind.  Its  revenue  is  provided 
by  membership  fees  paid  by  persons  joining 
-60  L.  R.  A. 


the  order,  duel  t^  its  memljers,  and  rent* 
aa  hereinafter  stated.  Each  member  of  tha 
order,  not  exempt,  is  required  by  its  laws  to 
pay  as  regular  dues  S3  per  annum.  The 
worshipful  master  and  senior  and  junior 
wardens  are  the  committee  of  the  lodge  on 
charity,  and  the  trustees  of  the  lodge,  and 
as  such  committee  are  authorized  to  draw 
from  the  funds  of  the  lodge  by  an  order  from 
the  worshipful  master,  any  sum  not  exceed- 
ing $10  for  the  relief  of  any  one  object  at 
one  time.  Except  as  above,  the  individual 
members  of  said  lodge  are  not  entitled  to  re- 
ceive any  pecuniary  benefits  from  the  lodge, 
and  in  no  case  are  they  entitled  to  receive, 
directly  or  indirectly,  any  beneSt,  profit,  or 
private  gain  from  said  lodge,  or  in  any  man- 
ner participate  in  the  distribution  of  the 
funds  or  property  ol  the  lodge.  That  John 
Fitterer,  William  P.  Laferty,  and  Chas.  H. 
Cook,  as  sucb  trustees  for  said  lodge,  have 
and  bold  the  legal  title  of  the  following  de- 
scribed real  estate  in  Grundy  county,  Mis- 
souri, to  wit;  'A  part  of  lota  four  (4)  and 
five  {6)  in  block  seventeen  (17)  ot  the  orig- 
inal town  (now  city)  of  Trenton,  describSi 
by  metes  and  bounds  as  follows,  to  wit: 
Commencing  at  *  point  on  Water  street 
fifty  (50)  feet  and  eight  (8)  inches  south- 
west from  the  northeast  corner  of  said  block 
at  the  intersection  of  Water  street  and  Col- 
lege avenue,  running  thence  southwesterly 
along  the  northwest  side  of  Water  street 
thirty-two  (32)  feet  and  eight  (8)  inches, 
thence  northwesterly  through  said  lot  four 
(4)  on  a  line  parallel  with  the  side  lines  of 
said  block  to  the  alley,  thence  northeasterly 
along  the  line  of  said  alley  thirty-two  {32) 
feet  and  eight  (8)  inches,  thence  southeast- 
erly through  said  lot  five  (5)  parallel  with 
the  Bide  lines  of  said  lot  five  (5)  to  the  place 
of  beginning,' — upon  which  is  erected  a 
three-story  brick  building;  the  first  story  of 
which  is  a  store-room,  and  is  rented.  The 
second  story  is  also  rented.  The  third  story 
is  used  and  occupied  by  the  members  of  said 
lodge  as  a  lodge  room  and  anterooms  used  in 
connection  therewith.  The  rents  received 
from  the  portions  of  the  building  rented  are 
paid  into  the  treasury  of  the  lodge.  That 
the  lodge  borrowed  about  $9,500  at  8  per 
cent  interest  per  annum,  which  is  secured  by 
deed  of  trust  on  said  property,  which  waa 
used  in  the  construction  of  said  building. 
That  the  rents  secured  from  the  building 
are  paid  to  the  treasurer  of  said  lodge,  and 
are  used,  in  connection  with  the  other  rev- 
enue of  the  lodge,  tor  the  purposes  of  the 
lodge  as  above  provided,  and  in  paying  tha 
interest  and  principal  on  said  debL  No  part 
of  which  rents  can  be  paid  or  used  in  any 
manner  for  the  private  gain  or  profit  of  tile 
members  of  the  lodge,  but,  after  the 
payment  of  said  debt  and  interest, 
must  be  kept  and  used  as  the  other 
funds  of  said  lodge :  and  any  division 
or  distribution  of  said  rents  or  any  other 
funds  or  property  of  said  lodge  among  its 
members  would  hi  in  direct  violation  of  ita 
laws  and  of  the  obligation  taken  by  its  mem- 
bers. That  the  above-described  real  estate 
belonging  to  the  plaintiffs  waa  regularly  as- 
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Hssed  for  taxatjon  by  the  legally  elected 
■nd  duly -quaJi fled  township  aasessor  of 
Trenton  township,  Grundy  county,  MisBouri, 
for  the  taves  for  the  year  1897,  and  the  aa- 
•essor'B  book  wax  duly  m&de  out  by  the 
township  asseeior  ol  said  townahip,  and  re- 
turned to  the  county  court  of  said  Grundy 
county,  Missouri.  That  sa.id  county  court 
levied  the  proper  taxes  due  the  dilTerent 
funds  (or  the  state,  county,  and  township 
funds  agninat  said  property,  and  I^  order 
of  said  count)'  court  the  county  clerk  of  said 
tounty  made  out  and  extended  said  taxes 
mentioned  in  the  piaintiff'a  petition  against 
said  property  in  a  tax  book  in  the  manner 
and  within  the  time  prescribed  by  law.  That 
nid  clerk  delivered  said  tax  book  to  the  de- 
fendant, who  is  the  legally  elected  and  duly- 
qualified  township  collector  of  Trenton 
township,  in  Gruoly  county,  Uissouri,  and 
4efendant  now  has  possession  of  said  tax 
books,  and  is  proceeding  to  collect,  and  will, 
unless  prevented,  collect  said  taxea  so 
charged  and  extended  against  said  property 
in  said  tax  book  as  alleged  in  plaintitTs'  pe- 
tition. And  said  property  is  liable  for  said 
taxes  unless  the  same  is  exempt  from  taxa- 
tion under  the  Constitution  and  statutes  of 
the  state  of  Missouri." 

The  only  questions  involved  in  this  appeal 
are  whether  or  not  the  property  in  question 
is  exempt  from  taxation  under  |  8,  art.  10, 
of  the  state  Constitution,  and  by  the  provi- 
sions of  I  7504,  Rev.  Stat.  1889,  which  ex- 
empts lota  in  incorporated  cities  and  towns, 
not  exceeding  1  acre,  with  the  buildings 
tbereoD,  from  taxation,  when  the  same  are 
used  exclusively  for  purposes  purely  char- 
itable. While  the  Constitution  in  express 
terms  exempts  from  ta.xation  the  property 
of  the  state,  counties,  and  other  municipal 
eorporations,  and  cemeteries,  it  does  not  do 
so  with  respect  to  property  "used  exclusive- 
ly for  purposes  purely  charitable,"  but  says 
tbit  such  property  may  be  exempted  from 
taxation,  and  the  legislature,  in  accordance 
therewith,  has  provided  that  property  so 
used  ahall  be  exempted  from  taxation  for 
state,  county,  or  local  purposes.  Section 
7504,  Rev,  Stat,  supra.  In  the  construction 
of  laws  exempting  property  from  taxation 
it  is  a  cardinal  principle  that  they  must  be 
strictly  conetrufKl.  As  a  rule,  all  property 
is  liable  to  taxation,  and  exemption  is  the 
exception  1  and  ft  devolves  upon  the  person 
elsiming  that  anv  ipeciQe  property  Is  ex- 
empt to  show  it  Beyond  a  reasonable  doubt. 
*^t  is  In  no  case  to  be  presumed  that  the  law 
intends  to  release  any  particular  property 
from  this  obligation,  and  no  such  exemption 
will  be  allowed  except  upon  clear  and  une- 
qnivocal  proof  that  such  release  is  required 
by  the  terms  of  the  statute.  It  any  doubt 
arises  to  the  exemption  claimed,  it  must 
operate  most  strongly  against  the  party 
claiming  the  exemption."  Boston  Soo.  of 
Bei«mptorit1  Fathers  v.  Boston,  129  Mass. 
loc  oit.  leo.  In  Bangor  v.  Riaxng  Virtue 
Lodgt  So.  JO,  F.  d  A.  Sfaaona,  73  Me.  428, 
40  A™  Hep.  369,  it  Is  said:  "The  just  and 
konest  mle  in  assessments  for  governmental 


sacrifices  it  requires  from  tbe  people  should 
be  made  to  bear  as  nearly  as  possible  with 
the  same  pressure  upon  all.  In  this  way 
only  will  there  be  the  least  sacrifice  by  all. 
If  one  bears  less  than  his  share  of  the  pub- 
lic burdens,  some  other  must  bear  more.  If 
one  block  of  stores  remains  untaxed,  the  re- 
maining sterea  and  other  <taxable  property 
must  be  unduly  and  disproportionately 
taxed.  Tbe  more  numerous  the  exemptions, 
the  more  unequal  and  burdensome  the  taxa- 
tion." Governed  by  these  principles,  are  the 
provisions  of  the  Constitution  and  atatute 
of  the  state  so  plain  and  unambiguous  as  to 
e.tempt  the  property  in  question  from  taxa- 
tion! It  ia  generally  held  by  the  courU  of 
last  resort  in  states  whose  Constitutions  ex- 
empt from  taxation  institutions  of  "purely 
Eublic  charity"  that  charitable  or  benevo- 
;nt  associations  whose  acts  of  charity  are 
restricted  to  their  own  sick  and  needy  mem- 
bers and  their  families,  and  the  widows  and 
orphans  of  their  members,  are  not  institu- 
tions of  purely  public  charity,  and  that  the 
property  of  such  institutions  is  not  exempt 
from  taxation,  because  a  charity  is  not  a 
public  charity.  Phitadelphia  v.  Masonio 
Home,  IGO  Pa.  572,  23  L.  R.  A.  545,  28  Atl. 
954;  Iforninsf  Star  Lodge  Ko.  86,  /.  0.  0.  P. 
V,  Hayslip,  23  Ohio  St.  144;  Bangor  v.  Ris- 
ing Virtus  Lodge  No.  10.  F.  d  A.  Mosons,  73 
Ale.  428,  40  Am.  Rep.  3(j9;  Buiift  v.  Benefi- 
cial Soc.  73  Pa.  302;  Delaware  County  Inst, 
of  iS<7)ence  V.  Delaware  County,  94  Pa.  163; 
Donohugh's  Appeal,  86  Pa.  306;  Mitchell  v. 
Franklin  County  Treaturer,  25  Ohio  St. 
144;  Bahb  V.  Reed,  6  Rawle,  160,  23  Am. 
Dec  650;  Burd  Orphan  Asylum  v.  Upper 
Darby  School  Diat.  90  Pa.  21;  Young  Men's 
Proteilant  Temperance  A  Benev.  Boc.  v.  Fall 
River,  160  Mass.  409,  36  N.  £.  57;  Hennepin 
County  V.  Brotherhood  of  Church  of  Oeth- 
temane,  2T  Minn.  460,  38  Am.  Rep.  298,  S 
N.  W.  695;  Newport  v.  Uaaonic  TempU 
Asao.  21  Ky.  L.  Rep.  17B5,  49  L.  R.  A.  262, 
60  S.  W.  406.  But  there  is  a  very  material 
difference  between  what  is  denominated  % 
public  charity  and  what  ia  meant  by  the 
words  "used  for  purposes  purely  charitable," 
In  DelatDare  County  Inst,  of  Bdenae  v.  Delow 
icore  County,  94  Pa.  163,  it  is  said  that  "no 
corporation  or  institution  is  a  purely  publie 
charity  which  is  not  under  the  control  or  ra- 

fiervision  of  the  public  authorities,  or  at 
east  subject  to  public  visitation ;  or  !■ 
founded  and  endowed  so  aa  to  give  the  gen- 
eral public,  under  reasonable  reatrictions, 
an  absolute  right  to  receive  ite  benefits,  and, 
in  caae  of  failure  of  ite  managers  to  cany 
out  the  founder's  will,  to  compel  compliance 
therewith  by  an  application  to  the  courts. 
In  case  of  a  dissolution  of  auch  a  charity, 
its  property  muat  vest  in  the  public  author- 
ities for  charitable  uses."  An  institution 
may  be  used  for  purposes  "purely  charita- 
ble" by  distributing  alms  te  the  poor,  needy, 
and  the  afflicted  oi  certain  sects  or  nation- 
alities, or  the  members  of  certain  organiu- 
tiona,  their  widows,  and  children.  By  the 
statute  of  the  state  of  Georgia  all  poor- 
houses,  almshouses,  houses  of  industry,  and 
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tutloD,  are  declared  to  be  exempt  from  taxa- 
tion, and  it  was  held  in  the  caM  of  iSavan- 
nofc  V.  Bolomtm'a  Lodge  Ho.  J,  F.  d  A.  Ua- 
toni,  63  Qa.  93,  that  a  Masonic  lodge,  being 
a  charitable  institution,  wai  exempt  from 
tanation  under  the  statute.  Indianapolis  v. 
Or  and  Master,  etc.,  of  Grand  Lodge,  Z5  Ind. 
G18,  was  a  suit  to  enjoin  the  collection  of 
taxes  assessed  upon  a  building  eommonlj 
known  as  "Masonic  Hall."  The  complaint 
alleged  that  the  grand  master,  etc.,  was  a 
benevolent  corporation;  that  the  building 
was  used  for  purposes  of  univeTsal  benevo- 
leDce  and  charHy.  Tba  statute  providee 
that  "ererj  building  erected  for  the  use  of 
any  benevolent  or  charitable  institution, 
etc.,  and  the  tract  of  land  on  which  such 
building  is  situate  ,  .  ,  shall  be  exemprt 
from  taxation."  It  was  held  that  the  alle- 
gations made  a  case  entitling  the  property 
to  exemption  under  -the  statute,  and  that 
limiting  the  dispensation  of  its  blessings  to 
members  of  the  lodge  did  not  deprive  it  of 
the  character  of  a  charitable  institution. 
In  State  ex  rel.  Bertel  v.  Board  of  Asaeagort, 
84  La.  Ann.  674,  it  ii  held  that  Masonic  ao- 
cietiei  are  charitable  institutions  within  the 
meaning  of  the  Constitution  of  tiiat  state, 
and  exempt  from  taxation  on  property 
«wned  and  used  for  their  corporate  pur- 
poses; but  that  property  of  such  an  institu- 
tion, when  leased  or  used  for  corporate  in- 
come, will  not  be  enti'tled  to  the  exemption. 
Bo,  in  Petereburg  v.  Peteraburg  Benev.  M«- 
chanici'  Amo.  7B  Va.  431,  it  was  held,  under 
the  laws  of  that  state,  exempting  from  taxa- 
tion property  owned  by  benevolent  associa- 
tions, and  applied  wholly  to  paying  its  cur- 
rent expenses,  the  assi«t»nce  of  its  indigent 
members,  and  the  families  of  such  as  Gave 
died  In  need,  that  these  are  charitable  pur- 
poses, and  that  it  Is  not  essential  that  they 
shall  be  universal.  In  MethodUt  Episcopal 
Church,  South  v.  Einton,  92  Tenn.  188,  sub 
worn.  Book  Agents  of  M.  E.  Ohuroh,  South 
y,  Hittton,  16  L.  R.  A.  289,  21  S.  W.  321,  it 
was  held  that  property  of  an  incorporated 
publishing  house,  used  in  conducting  its  busl- 
ueos,  was  exempt  from  taxation  under  the 
Constitution  and  statutes  of  the  state  ex- 
Mnptjng  property  from  taxation  when  used 

{urely  or  exclusively  for  religious,  charita- 
le,  scientiflc,  or  educational  purposes, 
where  the  corporation  was  placea  by  its 
charter  under  the  control  of  a  corporation 
or  religious  society  or  denomination  whose 
discipline  provided  that  the  entire  net  earn- 
ings arising  from  the  business  of  the  corpo- 
ration, consisting  mainly  of  the  publication 
*nd  distribution  of  religious  literature, 
■hould  be  applied  exclusively  to  the  benefit 
of  the  traveling,  supernumerary,  euperan- 
nuated,  and  worn-out  preachers  of  such  re- 
ligious denomination,  their  wives,  widows, 
and  children.  And  in  Hibernian  Bencv.  Sob. 
T.  Kelly,  28  Or.  173,  30  L.  R.  A.  167,  42  Pae. 
t,  it  is  held  by  the  supreme  court  of  Oregon 
that,  to  constitute  a  benevolent  corporation 
a  "charitable"  institution  within  the  mean. 
ing  of  the  Constitution  and  statutes  of  that 
state  exempting  from  taxation  certain  prop- 
erty of  charitable  institutions.  It  is  not  nee- 
fiO  L.  R.  A. 


'  essary  that  the  benefits  be  extended  to  needy 
persons  generally,  without  regard  to  the  re- 
lation the  recipient  may  bear  to  the  society 
or  to  dues  or  fees  paid,  but  it  is  still  "char- 
itable" though  it  restricts  its  benefactions, 
to  its  own  members  Euid  their  families. 

The  agreed  statement  of  facts  shows  that: 
The  objects  and  purposes  of  said  order  are 
to  nurse,  care  for,  and  provide  for  its  sick, 
afflicted,  and  needy  members  and  their  fami- 
lies, bury  the  dead,  care  for  the  widows  of 
its  deceased  members,  and  care  for  and  edu- 
cate their  orphan  children,  and  to  inculeat* 
in  its  members  the  principles  of  morality, 
temperance,  benevolence,  and  charity,  and 
teach  them  their  duty  and  true  fraternal  re- 
lation to  mankind.  Its  revenue  is  provided 
by  membership  fees  paid  by  persons  joining 
the  order,  dues  by  its  members,  and  rents, 
as  before  stated.  Each  member  of  the  order, 
not  exempt,  is  required  by  its  laws  to  pay 
as  regular  due«  S3  per  annum.  The  wor- 
shipful master  and  senior  and  junior  war- 
dens are  the  committee  of  the  lodge  on  char- 
ity, and  the  trustees  of  the  lodge,  and  aa 
such  committee  are  authorired  to  draw  from 
the  funds  of  the  lodge,  by  an  order  from  the 
worshipful  master,  any  sum,  not  exceeding 
CIO,  for  the  relief  of  any  one  object  at  one 
time.  Except  as  above,  the  individual  mem- 
bers of  said  lodge  are  not  entitled  to  receive 
any  pecuniary  beneflta  from  Uie  lodge,  and 
in  no  case  are  they  entitled  to  receive,  di- 
rectly or  indirectly,  any  benefit,  profit,  or 
private  gain  from  said  lodge,  or  in  any  man- 
ner participate  in  the  distribution  of  ths' 
funds  or  property  of  the  lodf^e.  The  lodge  is 
whollv  without  profit  or  gain,  which  ahow» 
that  it  is  purely  a  charity.  Philadelphia'  v. 
Masonic  Bomt,  100  Pa.  672,  23  L.  R.  A.  545, 
28  Atl.  654.  And  that  it  is  charitable  to  its 
own  members  and  their  families  is  not  to  be 
questioned.  Bangor  v.  Rising  Virtue  Lodga 
No.  10,  F.  A  A.  JfiMOns,  73  Me.  428,  40  Am. 
Rep.  369.  Our  conclusion  is  that  Masotde 
lodges  are  organized  for  charitable  and  benev- 
olent purposes,  with  no  incentive  to  pri- 
vate or  corporate  gain,  but  whose  revenues, 
derived  from  whatever  sources  thejf  mfty  be, 
are  applied  to  the  payment  of  their  current 
expenses,  and  the  relief  of  their  afflicted  and 
needy  members  and  their  families;  and,  al- 
though their  charity  is  restricted  to  sueb 
use,  they  are  charitable  institutions.  But, 
in  order  that  the  property  in  question  shall 
be  exempt  from  taxation,  it  must,  under  thtt 
statute,  have  been  "used  exclusively  for  par- 
poses  purely  charitable."  The  building 
erected  upon  the  ground  is  three  stories 
high.  The  first  story  is  rented,  and  used  tor 
a  storeroom.  The  second  story  is  also  reBt> 
ed.  The  third  story  is  used  and  occupied 
by  the  members  of  said  lodge  as  a  lodge  room 
and  anterooms  in  connection  therewith.  The 
rents  received  from  the  building  are  used  in 
the  liquidation  of  a  debt  incurred  by  the 
lodge  in  construct!^  the  building,  and  tor 
no  other  purpose.  It  Is  upon  the  condition 
that  the  property  is  "used  exclusively  for 
purely  charitable  purposes"  that  it  Is  ex- 
empted from  taxation.  It  must  be  remem- 
bered   that    It    !•    not     exempted     from 
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•implj  becftuM  it  belongs  to 
tlw  MaaoniB  lodge,  but  blecauie  of  its 
■xclnsiT*  UM  by  the  lodge  for  chsxit&blB 
pirpoMa.  Now,  m  to  the  third  ator;  there 
(ui  be  no  question  as  to  its  use  for  such  pur- 
poses, but,  Bs  to  the  other  storiea  ajid  the 
fround,  thej  are  not  so  used,  and,  being 
parta  of  the  same  building,  and  belonging  to 
the  same  party,  it  oould  not  be  parceled  out, 
uid  thus  aaaessed  and  taxed,  so  as  to  bring 
that  part  of  it  "used  exclusively  for  char- 
itable pnrposea"  within  thftt  provision  of 
the  atatute  which  exempts  such  property 
from  taxation.  Nor  do  we  think  that  mere- 
ly applyii^  the  rents  received  from  Uie  first 
ud  aeeond  stories  to  the  extinguishment  of 
the  debt  incurred  in  the  construction  of  the 
UMonie  lodge  building  is  "using  the  tniild- 
iMg  eiclumvely  (or  purely  chiritable  pur- 
poees,"  within  the  meaning  of  the  statute. 
There  is  a  very  material  difference  between 
the  "use  of  a  building  exclusively  for  purely 
charitable  purposes"  and  renting  it  out,  and 
then  applying  the  proceeds  arising  there- 
from to  such  purposes.  To  rent  out  a  build- 
ing is  not  to  use  it,  within  the  meaning  of 
the  eUtute,  but,  in  order  to  use  it,  tt  must 
be  occupied  or  made  use  of.  Moreover,  by 
leasing  the  property  the  lodge  becomes  the 
eompetitor  of  all  persons  having  property 
to  rent  for  similar  purposes,  and  the  plain 
and  obvious  meaning  of  the  statute  is  that 
such  property  shall  not  be  exempt  from  tax- 
ation. It  is  true  that  it  was  held  in  Bavan- 
nah  T.  Solomon's  Lodge  So.  1,  F.  <E  A..  Ua- 
tont,  63  Ga.  03,  that  tJie  exemption  of  a  Ma- 
sonic lodge  from  taxation  extended  to  any 
bouses  belonging  to  it,  but  that  ruling  was 
under  a  statute  which  provided  that  "all 
poor  houses,  alms  houses,  houses  of  indus- 
try, and  any  house  belonging  to  any  charita- 
Ue  institution,"  and  is  wholly  unlike  our 
statute,  hence  not  in  point  in  the  case  in 
hand.  So,  in  the  case  of  Peterthurg  v. 
Petersburg  Benen,  Meohaniet'  Aa»o.  78  Va. 
411,  it  was  held  under  il  statute  which  pro- 


vides that  real  estate  owned  by  Masonic, 
Odd  PellowB,  and  other  like  benevolent  asso- 
oiations,  when  the  proceeds  arising  from 
said  property  ars  devoted  exclusively  to 
charitable  or  school  purposes,  shall  be  ex- 
empt from  taxation,  earned  with  it  the  ex- 
emption of  such  proceeds,  however  acquired, 
when  applied  as  required  by  the  statute. 
But  this  decision  is  in  accordance  with  the' 

flain  letUr  of  the  statute,  iwhich  is  also  un- 
ike  ours.  In  the  case  of  Indianapolit  T. 
Qrand  Master,  etc.,  of  Grand  Lodge, 
25  Ind.  518,  it  was  held  that  the  use 
of  parts  of  a  building  by  lessees  for 
concerts  and  mercantile  purposes  is  not 
a  use  by  a  charitable  institution  with- 
in the  meaning  of  the  statute,  though  tha 
rents  derived  therefrom  are  devoted  to  char- 
iWble  uses.  Wgman  v.  8t.  Louis,  17  Mo. 
335.  In  the  case  of  Hibemian  Benev.  8oo. 
V.  Eellg,  28  Or.  173.  30  L,  R.  A.  187,  42  Pac 
3,  under  the  provisions  of  the  statutes  ol 
that  state  which  provides  that  such  real  es- 
tate belonging  to  charitable  institutions  as 
shall  be  actually  occupied  for  the  purposes 
for  which  they  were  incorporated  shall  bo 
exempt  from  taxation,  it  waa  held  that  a 
building  owned  by  a  charitable  institution, 
only  part  of  which  is  occupied  for  the  pur< 
poses  of  the  institution,  is  not  exempt, 
though  the  revenues  derived  from  the  use  of 
the  remainder  of  the  building  are  devoted 
to  the  objects  of  the  institution;  that  the 
test  of  the  exemption  is  the  use  of  the  prop- 
erty itself,  and  not  the  application  of  the 
income  derived  from  it.  Our  opinion  is  that 
the  property  "was  not  used  for  purely  char- 
itable purposes,"  and  therefore  not  exempt 
from  taxation,  and  that  the  Injunction  waa 
improperly  granted. 

The  judgment  is  reverted. 

OMstt,    P.  J.,   and   BherwooA,   J^   ooa- 


Petltlon  for  rehearing  overruled. 


NEBRASKA  STJPKBME  COUBT. 


STATE  of  Nebraska 
B  PUBUSHINa  COMPANY. 


8.  The  pivM  snA  the  psklle  have  the 
FlKht  to  trerlT  dlnenaa,  criticise,  and  cen- 
sure the  decisions  ot  the  courts  ;  bat  they 
have  no  rigbt.  while  ■  cause  Is  pendlns,  to  at- 
tempt, by  tbreota  or  oCber  form  ot  Intimida- 
tion, to  control  Judicial  action. 

4.  A  Be^vB]iA.per  corpatB-ttoo  which  de- 
liberately seeks  to  Influence  ]Ddlc)a1  action  bj 
the  publlcitlon  of  articles  threatenlns  tbe 
Jadgea  with  public  chIIuid  and  reprobation  In 
case  thej  decide  s  peadlag  cause  In  a  par- 
ticular  waj   Is  guilt;   ot   constructive   con- 

(Jane  29,   IBW.) 


*1.  The  «OBSBBOD-Iavr  povrer  of  the  conrts 
to  punlab  for  eonBtmctlve  contempts  Is,  In 
this  itate,  eipreasl7  confirmed  bj  legislative 

2.  Krrry  tittwmat  1b  entitled,  not  onlj  to 
a  Jnat  drclsloD  of  his  cause,  but  to  a  decision 
resderrd  b;  ■  iMiurt  which  Is.  at  the  time,  ea- 
tirtlT  tree  from  pbjslcal  and  moral  coercion. 

'Headnates  bj  Sullivah,  J, 

Note.— .As  to  contempt  by  newspaper  pnbll-  I  23  L.  R.  A.  T8T ;  Stale  sa  rtl.  Ashbaogh  v.  Ban 
catloDB  respecting  pending  aults,  aee  also  Coop-  Claire  Connlr  Circuit  CC.  (Wia)  88  L.  R.  A. 
er  t.  People  er  i-el.  Wyatt  (Colo.)  6  L.  S.  A.  KM  ;  State  v.  Tugwell  (Wash.)  4S  L.  E.  A.  719 ; 
130:  Stste  t.  Kaiser  (Or.)  8  L.  B.  A.  S84.  sud  snd  Telegrsm  Newspaper  Co.  v.  Com.  (Ifasa.) 
BBle;  People  ea  rtl.  Coddot  v.  Stspletoo  iColo.)  44  L.  B.  A.  159. 
WL,R.A. 
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Mr.  WiUii  D.  Oldham,  for  the  State : 

Actions  for  constructive  contempt  in  oases 
of  this  kind  have  been  sustained. 

Ex  parte  Barry,  85  Cal.  603,  25  Pac  250; 
People  ea  rel.  Connor  v.  Stapleton,  18  Colo. 
SeS,  23  L.  R.  A.  787,  33  Fac.  107;  Re  ChM- 
wiek,  109  Mich.  588,  67  N.  W.  1071;  People 
V.  Wilson,  64  111.  198,  16  Am.  Rep.  628;  Ter- 
riiory  y.  ifurray,  7  Mont.  251,  15  Pa«, 
145;  Re  Bugkee,  8  N.  M.  225,  43  Fac.  B02; 
Myers  v.  State,  46  Ohio  St.  473,  22  N.  E. 
43;  State  v.  Morrill,  16  Ark.  384;  Re  Wool- 
ley,  11  Buih,  110;  Re  Moore.  83  N.  C.  397; 
Telegram  Setcapaper  Co.  v.  Com.  172  Mail. 
2D4,  44  L.  R.  A.  154,  62  N.  E.  445;  Blair  v. 
Telegram  IfewBpapcr  Co.  172  Mass.  201,  51 
N.  £.  lOSO;  State  ea  rel.  Atty.  Qen.  v.  Eaa 
Claire  County  Circuit  Ct.  97  Wis.  1,  38  L,  R. 
A.  658,  72  N.  W.  193;  4  Bl.  Com.  p.  :" 
Setpuhlica  t.  OsuaU,  1  Dall.  319,  1  L. 
156;  EiB  parte  Jones,  13  Ves.  Jr.  237;  34 
Am.  L.  Rev.  p.  321;  State  er  rel.  Haskell 
Favlds,  17  Mont.  140,  42  Pac.  285. 

The  authority  to  punish  for  contempt  is  a 
uecessarj  incident  inherent  in  the  Terp  or- 
ganization of  all  legislative  bodies  and  of  all 
courts  of  equity,  independent  of  statutory 
proviBiouB. 

Tenney-e  Case,  23  N.  H.  162;  State  v.  Mat- 
thetci,  37  N,  H.  453;  Anderson  v.  Dunn,  G 
Wheat.  204,  6  L.  ed.  242;  State  v.  Copp,  16 
N.  H.  212;  Mariner  v.  Dyer,  2  Me.  165; 
Btetrart  v.  Elaine,  1  Mac^rtb.  453;  £(eioart 
V.  OrdKay,  1  MaeAith.  458;  Yatee  v.  Last- 
ing, 9  Johns.  396,  6  Am.  Dec  290;  1  Burr. 
Trial,  362;  E»  parte  Adorns,  25  Mias.  883, 
59  Am.  Dec.  234;  People  y.  Freer,  Col.  ft 
Cai.  Gas.  283 ;  Rapalje,  Contempt,  pp.  1,  2. 

Publications  vhich  have  a  tendency  to  pre- 
judice pending  causes  cannot  be  permitted. 

Pool  T.  Saoheverel,  1  P.  Wms.  676;  Far- 
ley'v  Case,  2  Ves.  Sr.  520;  Anonymous,  2 
AtJc.  460;  Respublica  r.  Osiaald,  1  Dall.  319, 
1  L.  ed.  155;  Bayard  t.  Possmore,  3  yeates, 
438;  Re  Bturoo.  48  N.  H.  428,  97  Am.  Dec. 
626. 

The  intention  of  a  publication  will  not 
justify  it,  if  it  be,  in  the  opinion  of  the 
court,  contempt  against  the  court. 

People  v.  Freer,  Col.  ft  Cai.  Caa.  283. 

The  law  against  contempt  is  not,  and 
never  was,  a  part  of  kingly  prerogative.  It 
is  not  a  judga-made  law.  It  is  as  old  as 
Magna  Charts;  had  its  birtb  with  the  choic- 
est principles  of  the  common  law;  and  is  as 
salutary  as  sny  other  of  the  great  principles 
of  institutional  law. 

The  power  of  courts  ot  superior  jurisdic- 
tion  created  by  the  Constitution,  to  punish 
for  contempt,  is  necessarily  Inherent  in  such 

State  em  rel.  Atty.  Qen.  v.  Bau  Claire  Cir- 
cuit Ct.  97  Wis.  I,  38  L.  R.  A.  658,  72  N.  W. 
103 ;  4  Rl.  Com.  p.  238 ;  Re  Cheeseman,  49  N. 
J.  L.  115,  60  Am.  Rep.  596,  6  Atl.  613;  Per- 
cival  V.  State,  46  Neb.  741,  64  N.  W.  281. 
BO  L.  R.  A. 


Mr.  0.  J.  Bmrtli,  Attorney  Oeneral,  also 

.  for  the  State. 

Mr.  E.  W.  Sl^eral,  for  defendant; 

If  an  article  is  not  libelous  on  its  face,  if 
it  requires  an  innuendo  to  attach  the  court 
to  it,  no  contempt  lies. 

Rosewtier  v.  State,  47  Neb.  630,  66  N.  W. 
640. 

In  a  proceeding  for  indirect  or  construo- 
tive  contempt  eonsiBting  of  the  publication 
in  a  newspaper  of  the  article  upon  which  the 
complaint  is  based  which  is  indefinite  in  its 
meaning  and  application,  and  is  not  libelous 
per  Be,  and  does  not,  unless  aided  by  an  in- 
nuendo, apply  to  the  court  or  reflect  upon 
its  integrity  of  purpose,  and,  in  so  far  as  any 
reflection  upon  the  court  is  concerned,  is 
capable  of  an  innocent  interpretaUon;  and 
where  the  defendant  in  an  answer  sworn  to 
by  him  positively  asserts  that  he  used  the 
language  employed  in  the  article  in  a  mean- 
ing other  than  libelous,  and  with  no  intent 
to  reflect  upon  either  the  integrity  or  the 
honesty  of  purpose  of  the  judge,  or  to  em- 
barrass or  to  impede  the  administration  of 
juBtice, — such  answer  will  be  taken  as  con- 
clusive. 

Peroival  v.  State,  45  Neb.  741,  64  N.  W. 
221. 

It  is  not  admissible,  under  our  Constitu- 
tion, that  a  publication,  however  libelous, 
not  directly  calculated  to  hinder,  obstruct,  or 
delay  the  courts  in  the  exercise  of  their  prop- 
er functions,  shall  be  treated  and  punished 
summarily  as  a  contempt  of  court. 

Storey  v.  People,  79  111.  45,  22  Am.  Rep. 
158. 


SnlUvaB,  J.,  delivered  Uie  opinion  of  the 

This  proceeding  tor  contempt,  instituted  by 
the  attorney  general  at  the  request  of  this 
court,  is  based  upon  certain  newspaper  arti- 
cles relating  to  the  case  of  Stale  ea  rel. 
Smyth  V.  Kennedy,  60  Neb.  — ,  83  N.  W.  87, 
which  was,  at  the  time  of  the  publications, 
pending  before  us  for  decision.  The  defend- 
ant is  a  corporation  engaged  in  the  publica- 
tion of  a  newspaper  which  has  a  general  cir- 
culation throughout  the  state.  The  editor 
is  Edward  Hosewster,  who  has  also  been 
cited  to  show  cause  why  ha  should  not  be 
punished  for  contempt,  and  who  has,  at  his 
own  request,  been  awarded  a  separate  trial. 
Some  of  the  articles  were  obviously  designed 
to  prevent  one  member  of  the  court  from  par- 
ticipatingin  the  decision,  while  others  threat- 
ened two  members  of  the  court  with  public 
odium  and  reprobation  in  case  they  should 
give  judgment  in  favor  of  the  state.  One 
■  !le,  which  was  entitled  "Worthy  of  Seri- 
Con  si  deration,"  after  declaring  that 
Judge  Hoi  comb,  before  coming  to  the  bench, 
had  expressed  an  opinion  upon  the  question 
involved  in  the  Kennedy  Case,  proceeds  am 
follows;  "Having  prejudged  tne  case,  Judaa 
Holcomb  must  certainly  realize  that  it  would 
he  in  confli(?t  with  the  Bpirit,  if  not  the  let- 
■,  of  the  Constitution  and  laws,  for  him  to 
i  his  judicial  position  to  sustain  himseK 
in  his  former  declarations,    to  set  tlie  pree- 
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edent  by  partieip«Uag  in  this  eaM  «fter 
having  formed  ftnd  expressed  ftn  opinion 
would  lower  the  standnTd  of  the  tribunal  in 
which  impartial  and  equal  justice  is  ex- 
pected to  be  administered,  and  whose  un- 
biased interpretation  of  the  Conatitutjon  ia 
the  bulwark  of  our  free  ihstitutiona."  Soon 
afterwards  the  following  ulicle  appeared; 
■Tnsion  ward  heelers  in  Omaha  ore  again 
^ring  advance  tips  to  the  effect  that  the  fu- 
sion jud^B  of  the  BUpreme  court  will  hand 
down  a  decision  at  their  sitting  two  weeks 
from  next  Tuesday  ousting  the  present  Are 
and  police  commissioneis,  and  seating  the 
pretended  board  appointed  b^  Qovemor 
Poynter.  Has  it  not  come  to  a  pretty  pass 
when  supreme  court  decisions  are  retailed  in 
this  manner  in  third  ward  resorta  and  street 
corners  t"  A  little  later  there  was  pub- 
1idi«d  an  article  entitJed  "Politics  in  the 
Courta"  (reprinted  from  the  Grand  Island 
Joumall,  wnich  is  as  follows:  "It  is  re- 
ported that  the  Fusionists  in  Omaha  are  pre- 
paring to  profit  by  the  action  of  the  Fusion 
supreme  court  when  it  reverses  the  ruling 
of  the  court  in  the  flre  and  police  commis- 
^OB  case.  If  Judges  Sullivan  and  Holeomb 
lend  their  aid  to  the  scheme  of  the  Omaha 
banco  steerers,  they  will  l>e  a  disgrace 


that  the  Fusion  members  of  the  supreme 
court  will  prove  more  manly  than  their  heel- 
ers at  the  metropolis  would  have  them  be." 
Another  article  entitled  the  "Ethics  of  Jus- 
tice," published  May  8^  1900,  is  too  long  for 
insertion  in  this  opinion,  but  its  character 
is  sufficiently  indicated  by  the  following  ex- 
cerpt: "A  due  appreciation  ot  the  sacred 
duties  of  the  judicial  office  and  the  inviola- 
ble right  'of  every  citizen  to  speedy  and  im- 
psrtiiU  justice  should  counteract  all  pressure 
of  political  partisans  anxious  to  use  the  judi- 
eia)  ermine  to  cloak  their  schemes  for  polit- 
ical power  and  preferment.  If  it  does  not, 
then  Nebraska'a  motto,  'Equality  before  the 
law,'  becomes  a  delusion  and  a  snare."  De- 
fendant appeared  in  court  by  counsel,  and  de- 
fended the  accusation  against  it  upon  the 
grounds:  (1)  That  no  disreapect  to  the 
court,  or  to  any  member  of  the  court,  was  in- 
tended; (2)  that  the  cose  of  jState  en  rel. 
Bmylh  V.  Kennedy  was  not  pending;  and  (3) 
that  the  publications  were  made  with  good 
motives,  and  were  not  calculated  to  obstruct 
the  due  administration  of  justice.  The  Ken- 
nedy Case  was  pending.  Of  that  we  have  ju- 
didal  knowledge  1  and  the  defendant  must 
iorely  have  known  that  the  case  was  in  court, 
and  undetermined,  for  it  appears  that  the  at- 
torney for  the  respondents  brought  his  brief 
to  Mr.  Rosewater'e  office,  and  that  the  article 
headed  "Worthy  ot  Serious  Consideration" 
Immediately  followed  the  meeting  between 
the  editor  and  the  lawyer.  It  also  appears 
from  the  evidence  that  the  article  was  writ- 
ten for  the  express  purpose  of  calling  pub- 
lie  attention  to  the  alleged  impropriety  of 
Jodge  Holeomb  participating  in  the  decision 
of  the  court.  Ilie  first  and  third  defenses 
sre  puerile.  They  amount  only  to  a  denUi 
SOL.B.A. 


that  the  defendant  Intended  to  violate  the 
law.  Under  the  conceded  facta  the  eoursa 
pursued  by  it  was  indefeasible.  Its  conduct 
is  not  susceptible  of  an  innocent  construc- 
tion. The  statute  declares  that  any  wilful 
attempt  to  obstruct  the  proceedings,  or  hin- 
der the  due  administration  of  justice  in  any 
suit,  proceeding,  or  process  pending  before 
any  court,  shall  constitute  a  criminal  con- 
tempt, and  be  punishable  as  such.  Code  Civ, 
Froc.  9  669.  This  statute  is  merely  declara- 
tory of  the  law  as  it  has  existed  for  hun- 
dreds of  yean.  It  is  a  legislative  recog- 
nition ot  the  authority  of  the  courts  to  deal 
in  a  summary  manner  with  persons  who  do 
any  wanton,  deliberate,  or  intentional  act 
calculated  to  embarrass  them  in  the  dis- 
charge of  their  important  duties.  In  the 
history  of  American  jurisprudence  there  con 
be  found  no  case  in  which  this  power  has 
been  harshly  or  oppressively  exercised  by  a 
court  of  final  jurisdiction.  Indeed,  such 
courts  have  not  often  called  publishers  to  ac- 
count for  constructive  contempts,  because  it 
has  rarely  happened  that  a  public  journal 
wielding  any  coDsiderable  influence  has  de- 
liberately employed  outlaw  methods  in  at- 
tempting to  control  judicial  action.  The  ex- 
ceptional cases  which  we  have  examined  are 
these;  People  ea  rel.  Connor  v,  ^Japlelon, 
18  Colo.  608,  23  L.  R.  A.  787,  33  Pac.  107; 
feopl«  V.  Wilton,  64  111.  195,  16  Am.  Rep. 
528 ;  Ke  B%gke«,  8  N.  M.  225,  43  Pac.  692 ; 
State  T.  Morrill,  16  Ark.  384;  Stats  ew  rel, 
Haskell  v.  Faulde,  17  Mont.  140,  42  Pac. 
285;  Stnte  v.  Frew,  24  W.  Va.  416,  49  Am. 
Rep.  257.  Cases  of  ttiis  kind  originating 
in  the  lower  courts  are  very  numerous.  W« 
will  not  take  the  time  to  cite  them,  or  any  of 
them.  As  said  by  the  supreme  court  of  lowft 
in  the  case  of  Field  v.  Thomell,  106  Iowa,  15, 
75  K.  W.  666,  it  seldom  happens  "that  an 
honorable  journalist  so  far  forgets  his  self- 
respect  as  to  trespass  upon  the  rights  of  tbs 
judiciary,  or  seek  to  control  or  improperly 
influence  its  conclusions."  We  have,  of 
course,  no  desire  to  restrain,  in  the  slightest 
degree,  the  freedom  of  the  press,  or  to  main- 
tain the  dignity  of  the  court  by  indicting 
penalties  on  those  who  may  assail  us  with 
defamatory  publications.  Our  decisions  and 
all  our  official  actions  are  public  property, 
and  the  press  and  people  have  the  undoubted 
right  to  comment  on  them,  and  criticise  and 
censure  them,  as  they  see  fit  Judicial  of- 
ficers, like  other  public  servants,  must  an- 
swer for  their  official  actions  before  the  chan- 
cery of  public  opinion;  they  must  make  good 
their  claims  to  popular  esteem  by  excellence 
and  virtue,  by  faithful  and  efficient  serrioe, 
and  by  righteous  conduct.  But,  while  we 
concede  to  the  press  the  right  to  criticise 
freely  our  decisions  when  made,  wo  deny  to 
any  individual  or  to  any  class  of  men  the 
right  to  subject  us  to  any  form  of  coercion 
with  the  view  of  affecting  our  judgment  in 
a  pending  case.  In  the  Iowa  case  aliove  cited 
it  is  said:  "Courts  are  constantly  passing 
on  questions  affecting  the  life  and  liberty  of 
the  dtisen,  as  well  as  the  rights  ot  property, 
and  the  ireedom  of  the  Judiciary  to  inveatl- 
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gate  and  decide  i*  quite  »e  impoTtant  to  the 
well-being  of  society  a*  "the  freedom  of  the 
press."  "Hen,"  said  one  who  knew  them 
well,  "are  flesh  and  blood,  and  apprehensive." 
Few  stand  unmoved  bj  the  clamor  of  the 
multitude.  Various  motives,  of  course,  con< 
spire  to  make  people  deny,  and  even  to  dis- 
guise from  themselves,  the  fact  that  they 
are  amenable  in  anj  degree  to  the  force  of 
popular  opinion.  But  it  ia  folly  to  deceive 
ourselves,  and  it  ii  futile  to  attempt  to  de- 
eeive  others.  Threats  of  public  clamor  have 
before  now  swayed  the  judgments  and  flexed 
the  purposes  of  resolute  mi>n,  and  it  will  be 
well  to  remember  that  what  has  happened 
may  recur.  Men  have  in  the  past  yielded  to 
the  demands  of  an  angry  populace,  and  it  is 

Suite  possible  that  Uiey  may  yield  again. 
[oral  flber  ia  not  stronger  now  than  it  ever 
was  before.  Courts  are  charged  with  the 
function  of  administering  justice,  and  it  is 
their  duty,  not  only  to  give  to  every  suitor 
his  demandable  right,  but  to  give  him  as- 
suraoce  that  do  banned  and  hostile  influence 
ahall  operate  against  him  while  his  cause  is 
under  consideration,  A  litigant  is  entitled, 
not  only  to  a  just  decision,  but  to  a  decision 
altogether  free  from  the  suspicion  of  having 
been  coerced.  Nothing  else  will  satisfy  him ; 
nothing  less  can  fill  the  measure  of  his  ex- 
pectations. He  has  no  standard  with  which 
to  gauge  judicial  flrmneaa;  and  if  the  court 
had  b«>D  exposed  to  inOuenoee  calculated, 
as  in  the  Kemtedg  Case,  to  tell  against  him, 
he  will  not  know  whether  an  adverse  deci- 
sion is  the  voice  of  the  law  or  an  edio  of  the 

Our  view*  upon  this  matter  are  well  ex- 
piessed  in  the  following  excerpt  from  the 
opinion  of  Lawrence,  Ch.  J.,  in  People  t. 
Wilaort,  64  IlL  196,  18  Am.  Rep.  628:  "A 
aourt  will,  of  course,  endeavor  to  remain 
wholly  uninfluenced  by  publications  like  that 
under  consideration;  but  will  the  community 
believe  that  it  was  able  to  do  sol  Con  it 
even  be  certain  in  regard  to  Itself  1  Can 
men  always  be  sure  of  their  mental  poise? 
A  timid  man  might  be  infinenced  to  yield, 
while  a  combatjve  man  would  be  driven  in 
the  opposite  direction.  Whether  the  actual 
Influence  is  on  one  side  or  the  other,  so  far 
as  it  is  felt  at  all,  it  becomes  dangerous  to 
the  administration  of  justice.  Even  if  a 
court  is  happily  composed  of  judges  of  such 
Arm  and  equal  temper  that  they  remain 
wholly  uninQuenced  in  either  direction, 
nevertheless  a  disturbing  element  has  been 
thrown  into  the  council  chamber,  which  it 
is  the  wise  policy  of  the  law  to  exclude." 
Equally  pertinent  are  the  following  remarks 
of  Elliott,  J.,  in  People  w  rel.  Connor  ». 
Btapleton,  18  Colo.  668,  23  L.  R.  A.  787,  33 
Toe.  167:  "Judges  are  human.  They  are 
possessed  of  human  feelings;  and,  when  ac- 
cusations are  publicly  made,  as  by  a  news- 
Seper  article,  charging  them,  directly  or  in- 
irectly,  with  dishonorable  conduct  in  a  case 
pending  before  them,  and  about  to  be  det«r- 
mined,  it  is  idle  to  say  that  they  need  not  be 
Mubarrassed  in  their  oonsideration  and  de- 
termination of  auch  cause.  They  will  in- 
SO  L.  B.  A. 


evitably  sulfcr  more  or  less  embarraosment 
in  the  discharge  of  their  duties,  according  to 

the  nature  of  toe  charges  and  the  source  from 
which  such  charges  emanate.  When  a  judge 
tries  and  determines  a  cause  in  connection 
with  which  public  charges  against  his  judi- 
cial integrity  have  been  published,  the  pub- 
lic, as  wdl  as  parties  interested  are  frequent- 
ly led  by  the  publication  of  the  charges  to 
distrust  the  honesty  and  impartiality  of  the 
decision,  and  thus  confldence  in  the  adminis- 
tration of  justice  is  impaired.  It  is  not  only 
important  that  the  trial  of  causes  shall  be 
impartial,  and  that  the  decisions  of  the 
courts  shall  be  just,  but  it  is  important  that 
causes  shall  be  tried  and  judgments  rendered 
without  bias,  prejudice,  ot  improper  in- 
fluence of  any  kind.  It  is  not  merely  a  pri- 
vate wrong  against  the  rights  of  litiganta 
and  against  the  judges;  it  is  a  public  wrong, 
— a  crime  against  Uie  state,— to  undertake, 
by  libel  or  slander,  to  impair  confidence  in 
the  adminietration  of  justice.  That  a  party 
does  not  succeed  in  such  undertaking  lessens 
his  olTenee  only  in  degree."  We  feel  quite 
sure  that  the  publications  herein  in  ques- 
tion have  not  in  the  least  deterred  us  from 
discharging  with  fldelity  our  duty  in  the 
case  of  State  ea  rel.  Smyth  v.  Kennedy,  bnt 
they  were  manifestly  intended  to  overawe 
and  intimidate  us.  lliey  appear  to  have  been 
put  forth  for  the  purpose  of  preventing  a  de- 
cision in  favor  of  the  sUte.  They  were,  un- 
der the  circumstances,  palpable  acts  of 
journalistic  lawlessness,  calculated  to 
weaken  the  independence  of  the  court,  and 
destroy  confidence  in  its  judgment.  To 
justify  them  is  to  deny  the  supremacy  of  the 
law,  and  assert  the  doctrine  of  newspaper 
absolutism.  To  admit  that  publishers  may 
promote  their  interests  in  pending  litigation 
by  resorting  to  methods  not  available  to 
others  is  to  strike  down  our  much-vaunted 

Srinciple  of  "equality  before  the  law,"  and  to 
eclare  that  journalists  who  choose  to  be- 
come malefactors  are  a  privileged  class,  and 
entitled  as  such  to  go  unwhipped  of  justice. 
But  the  law  recognizes  no  such  distinction; 
it  never  has  recognised  such  a  distinction. 
"It  accords  to  publishers,"  says  Chancellor 
Walworth,  "no  rights  but  such  ae  are  com- 
mon to  all.  They  have  just  the  same  rights 
as  the  rest  of  the  community  have,  and  no 
more."  King  v.  Root,  4  Wend.  113,  21  Am. 
Dec.  102.  Another  distinguished  judge  has 
said:  "A  man  who  speaks  in  a  newspaper 
has  no  greater  right  than  he  who  speatu  out 
of  it.  A  newspaper  is  no  sanctuary  behind 
which  a  person  can  shield  himself  for  break- 
ing the  laws  of  the  land."  We  have  not  acted 
in  this  case  out  of  any  spirit  of  resentment. 
Indeed,  we  have  no  reason  to  feel  specially 
aggrieved,  for  the  offensive  articles  do  not 
charge  us,  or  any  of  us,  with  official  miscon- 
duct. Their  natural  tendency,  however,  waa 
to  Interfere  with  and  obstruct  the  due  ad- 
ministration of  justice,  and  it  was  the  unan- 
imous opinion  of  the  courtwhen  the  citationa 
issued  that  it  waa  our  duty  to  take  notice 
of  them,  and  call  the  defendant  to  account. 
And  it  is  still  the  judgment  of  the  memben 
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of  the  court  who  Uke  pKTt  in  this  decision 
that  we  acted  wisely,  and  that  wa  could  not 
have  ignored  the  defendant's  attempt  to 
coerce  our  decision  without  being  guilty  of 
a  craven  faitblessnesa  to  duty. 

Whatever  may  have  been  the  motive  of  the 
publishing  company,  its  conduct  waa  plainly 
unlawful.  The  articles  in  question  did  not, 
it  ia  true,  bring  about  a  miscarriage  of  jus- 
tice in  the  Kennedy  Cote,  but  their  manifest] 
tendency  was  in  that  direction.  We  cannot 
escape  the  conclusion  that  the  necessity  for 
this  proceeding  has  resulted  from  the  fact 
that  the  services  of  the  journalist  were  en- 
listed by  interested  parties  to  press  upon  the 
attention  of  the  court,  in  a  very  important 
ease,  illegitimate  arguments,  reasons  for  a 
decision,  which,  it  is  well  understood,  coun' 
<el  could  not,  with  propriety,  advance. 

Th«  deferuiant  it  gutit]/  as  charged  in  tlie 


information,  and  it  la  the  sentence  of  th« 
court  that  it  pay  a'dne  of  tSDO  and  the  taxa- 
ble costs.  It  will,  however,  have  leave  to 
move  for  a  modification  of  the  judgment  dur- 
ing the  present  term  upon  showing  that  it 
has  published  a  fair  and  truthful  account  of 
the  cause  and  occasion  for  this  proceeding. 
Since  the  above  was  written,  it  has  been 
suggested  that  the  testimony  of  Edward 
Rosewater  was  not  intended  to  be  regarded 
as  a  part  of  the  proceedings  in  this  case. 
Qranting  that,  our  conclusions  muet  remain 
unchanged.  The  guilt  of  the  defendant  ia 
conclusively  established  without  considering 
Mr.  Rosewater' s  testimony. 

Norrkl,  Ch.  J.,  for  the  reasons  heretofore 
stated  by  him,  having  refrained  from  taking 
part  in  the  hearing,  offered  no  opinion. 


NEW  JERSEY  COUKT  OF  BEEORS  AND  APPEALS. 
John  SBBECE,  Plff.  in  £rr„ 


PLATTDEUTSCHE  VOLKSFEST  VEREIN. 
( N.  t ), 

*Tlie  avmer  of  ft  private  pa.pk,  ivho  Ib- 
vlt«B  tlie  polkllc  to  It  for  the  purpose  of 
lirofclDB  on  Bt  an  exhibition  of  flreworks,  Is 
Dot  relieved  from  all  respocslbllitj  for  the 
niety  ot  his  gueiti  by  reason  of  Ibe  fact  that 
the  eifalbltiou  Is  to  be  given,  not  bj  blmsetl, 
but  b7  an  Independent  coDtractor.  He  la 
bound  to  use  rensonoble  care  to  provide  them 
wllh  ■  safe  place  from  wbleb  to  view  the  ex- 
hibition. Ue  t*  further  bound,  in  making  his 
contract,  to  nae  care  to  select  a  ikllful  and 
competeat  person  to  give  the  eihlbltlon. 
{Jane  21,  1»00.) 

ERItOR  to  the  Circuit  Court  tor  Hudson 
County  to  review  a  judgment  in  favor  of 
defendant  to  an  acUon  brought  to  recover 
damsLges  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.     Af- 

The  facta  are  stated  in  the  opinion. 
IfeMrs.    WeUer    &    IiiohtMuteln,    for 

plaintiff  in  error: 

One  who  attends  an  exhibition  of  marks- 
mansbip  in  response  to  a  public  invitation 
liaa  a  right  to  OMume  that  those  providing 

*BeadQote  bj  Guuubub,  J. 


NoTS. — For  negligence  causing  Injury  to 
■prctators  at  public  eihlbltloo  or  eutertaln- 
oent,  see  Bart  v.  Waahlngton  Park  Club  (111.) 
.  26  L.  R.  A.  493 :  Lue  v.  Mlnneaota  State  Agrl. 
Boc.  (Minn.)  29  L.  B.  A.  708 ;  and  Hallyburton 
V.  Bnrke  County  ITalr  Aaiia.  (N.  C.)  SS  L.  R. 
A,  15S. 

In  respect  to  liability  of  the  proprietor  ot 
the  party  who  famishes  the  entertainment,  for 
negligence  of  an  Independent  contractor  em- 
ployed by  hiDi.  see  Itlcbraond  &  H.  It.  Co.  v. 
Uoore  (Vb.)  ST  h.  B.  A.  SS8 ;  and  Tbompsan 
T.  Lowell,  L.  *  H.  Street  B.  Co.  (Haas.)  40 
U  B.  A.  SIB. 
SO  L.  R.  A. 


the  performance  have  taken  due  cart  for  the 
safety  of  the  spectators  from  flying  frag- 
ments caused  by  the  impact  of  the  bullets. 

Thompson  v.  Lowell,  L.  d  E.  Street  R.  Co. 
170  Mass.  S77,  40  L.  R.  A.  345,  49  N.  E.  913. 

An  owner  of  lands,  who  by  invitation,  ex- 
press or  implied,  induces  persons  to  coma 
upon  his  premises,  is  under  a  duty  to  exer- 
cise ordinary  core  to  render  the  premiaea 
reasonably  safe  for  auch  purposes,  or  at 
least  to  abstain  from  any  act  that  will  make 
the  entry  upon  or  use  of  the  premises  dan- 
gerous. 

PhilUpa  V.  Burlington  Library  Oo.  66  N. 
J.  L.  307,  27  Atl.  476;  Thompmn  v.  LotoeU, 
L.  <£  E.  Street  S.  Co.  170  Maaa.  GS2,  40  L.  R. 
A.  345,  49  N.  E.  913. 

The  defendant  could  have  easily  guarded 
against  the  injury  to  plaintiff  by  stretching 
a  rope  about  the  place  where  the  explosion 
took  place,  so  as  to  keep  the  crowd  at  a  prop- 
er distance  therefrom,  or  by  building  a  board 
fence  or  stone  wall  2  or  3  feet  high  around 
the  fireworks. 

Biohmond  tf  M.  R.  Co.  v.  Uoore,  94  Va. 
493,  37  L.  R.  A.  258,  27  S.  E.  70. 

It  is  a  violation  of  the  law  to  explode 
bombs  or  flrecrackers,  and  defendant  could 
not  contract  with  a  third  person  so  as  to 
shift  ita  liability. 

Curtii  V.  Kiley,  163  Mass.  123,  26  N.  E. 
421;  Bleioart  v.  Putnam,  127  Mass.  403; 
Thompton  v.  Lowell,  L.  d  H.  Street  R.  Co. 
170  Mass.  677,  40  L.  R.  A.  345,  49  N.  E.  913. 

When  plaintiff  entered  the  park  he  had  a 
right  to  aasume  that  defendant  bad  taken 
reasonable  precaution  to  preserve  his  safety, 
and  that  it  would  abstain  from  any  act  like- 
ly to  injure  him. 

Bradley  v.  Andrev>i,  61  Vt.  630;  DotoeEl 
V.  OuthTie,  99  Mo.  053,  12  8.  W.  900. 

Metvt.  Charlea  Ih  CaFriok  and  Ra- 
dolpk  F.  Rabe,  for  defendant  in  error; 

In  order  to  found  a  right  of  action  thera 
must  be  a  wrongful  act  done  and  a  Io»s  r«- 
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«u]tiiig  from  that  wrongful  act;  Uie  wrong- 
ful act  muat  be  the  act  of  the  defendant,  and 
the  injury  Buffered  by  tbe  plaintiff  must  be 
the  natural,  and  not  merely  ft  remote,  con- 
sequence of  the  defendant's  act. 

Wai-vick  V.  Hulchinaoa,  4S  N.  J.  L.  SI. 

If  plaintitT's  injurji  was  occuioned  hy  neg- 
ligence in  exploding  the  fireworks,  the  con- 
tractor, and  not  the  defendant,  is  liable. 

Caff  T.  Newark  <t  N.  7.  B.  Co.  35  N.  J.  L. 
17, 10  Am.  Eep.  20G ;  State,  Redttrake,  Pro$- 
€Cutor,  V.  Swayze,  52  N.  J.  L.  129,  18  Atl. 
«B7;  Conway  v,  F«r»(,  57  N.  J.  L.  645,  32 
Atl.  380;  Slingerland  v.  East  Jersey  Water 
Co.  53  N.  J.  L.  411,  33,  Atl.  843. 

If  tbe  defendant  was  engaged  in  doing  an 
unlawful  act,  in  the  course  of  which  the 
plaintiff  wfts  injured,  and  is  hence  liable 
without  reference  to  the  interrening  inde- 
pendent contractor,  the  plaintiff  was  volun- 
tarily present  encouraging  and  participat- 
ing in  the  illegal  act,  and  himself  conb'ib- 
uted  to  the  injury  of  which  he  complain*. 

Courts  of  justice  will  not  aaiiat  a  person 
who  has  participated  in  a  transaction  for- 
bidden by  statute  to  assert  righti  growing 
out  of  it,  or  to  relieve  himself  of  the  conge- 
quences  of  hia  own  Illegal  act. 

Hail  V.  COTQoran,  107  Mass.  261,  9  Am. 
Bep.  30. 

Onmmere,   J.,  delivered  the  opinion   of 

the  court : 

On  August  21,  1898,  the  defendant  held  a 
festival  at  its  Bcheutzen  Park,  in  Hudson 
county,  to  which  the  attendance  of  the  pub- 
lic was  invited  j  and  admission  fee  of  2S  cent« 
being  charged  to  each  person  wbo  attended. 
Among  other  attractions,  an  exhibition  of 
fireworks  was  given  in  the  evening  by  one 
Gerhardt,  a  manufacturer  of  fireworks,  un- 
der a  contract  with  the  defendant,  by  which 


in  bis  hands.  The  plaintiff,  wbo  was  present 
as  a  spectator,  having  paid  the  required  ad- 
mission fee,  was  watching  this  exhibition, 
and  while  he  was  doing  so  a  bomb  exploded 
in  a  sheet-iron  mortar  in  which  it  had  been 
placed  for  the  purpose  of  throwing  it  into 
the  air.  The  explosion  caused  the  mortar 
to  buret,  and  one  of  the  flying  fragments 
■truck  the  plaintiff  in  the  neck,  injuring  him 
quite  severely,  and  another  struck  him  on 
tbe  hand.  At  the  time  of  the  accident  tbe 
plaintiff  was  standing  in  the  middle  of  a 
crowd,  and  about  100  feet  away  from  the 
place  where  the  bomb  exploded.  No  rope  or 
other  barrier  was  stretched  around  that  part 
of  the  grounds  where  the  fireworks  were  be- 
ing exploded,  for  the  purpose  of  keeping  the 
crowd  back  a  safe  distance;  but  the  members 
of  the  defendant's  amusement  committee,  in 
co-operation  with  the  police,  who  were  upon 
the  grounds,  were  stationed  about  or  around 
the  place  for  the  purpose  of  keeping  the 
crowd  back.  The  plaintiff,  having  sued  to 
recover  for  the  injuries  received  by  him,  was 
nonsuited  by  the  trial  court,  and  now  seeks 
to  have  that  judgment  set  aside.  The 
grounds  upon  which  tbe  nonsuit  was  directed 
were  that  the  defendant  was  not  liable  be- 
«0  L.  B.  A. 


cause  the  exhibition  ol  fireworks  was  not 
given  by  it,  but  by  an  independent  contract- 
or, and,  further,  because,  even  if  the  defend- 
ant was  chargeftble  with  the  duty  of  seeing 
that  due  care  for  the  safety  of  spectators 
was  used  while  tbe  display  was  in  progress,, 
there  was  nothing  in  the  evidence  which 
would  support  the  conclusion  that  it  hod  not 
fully  performed  that  duty. 

We  cannot  yield  to  tbe  view  that  tbe  de- 
fendant was  entirely  relieved  from  respon- 
sibility for  tbe  safety  of  the  persons  in  at- 
tendance upon  its  festival  because  this  ex- 
hibition was  given  by  an  independent  con- 
tractor. Having  invited  the  public  to  it* 
pork,  it  was  chargeable  with  the  duty  of  us- 
ing reasonable  care  to  see  that  the  premises- 
were  kept  in  a  safe  condition  for  the  use  of 
its  guests;  and  if  the  exhibition,  although 
given  by  an  independent  contractor,  was  of 
ft  character  to  jeopardize  the  safety  of  thoB» 
who  were  present  on  the  defendant's  invita- 
tion, the  duty  was  cast  upon  the  latter  of 
taking  due  precautions  to  guard  against  in- 
jury. We,  however,  have  been  able  to  find 
nothing  in  the  evidence  which  will  justify 
the  conclusion  that  the  injuries  of  the  plain- 
tiff resulted  from  the  failure  of  the  defend- 
ant to  properly  perform  any  duty  which  it 
owed  to  bim  for  his  protecUon.  The  plain- 
Uff  insists. that  it  was  the  duty  of  the  de- 
fendant to  have  erected  a  barrier  around  the' 
place  where  the  fireworks  were  being  set 
off,  and  that  it  was  the  failure  to  perform' 
this  duty  which  made  the  accident  to  tho 
plaintiff  possible.  If  by  a  "barrier"  the 
plaintiff  means  an  obstruction  which  would 
have  prevented  spectators  from  approaching 
dangerously  near  to  tbe  place  where  the  fire- 
works were  being  set  off,  the  erection  of  such 
ft  barrier  at  a  distance  of  not  less  than  30 
yards  away  would  have  amply  diacbarged 
the  defendant's  duty  in  that  rwLrd,  so  far 
as  anything  in  the  case  ahows.  But  the  ab- 
sence of  such  a  barrier  had  nothing  to  d» 
with  the  bringing  about  of  the  accident  to 
the  plaintiff,  for,  as  has  already  been  stated, 
he  was  more  than  30  yards  away  from  the 
exploding  bomb  at  the  time  of  his  injury. 
If,  on  the  other  hand,  tlie  plaintiff  means  by 
a  "barrier"  something  which  would  have 
acted  as  a  shield  to  protect  spectators  from. 
danger  resulting  from  the  premature  explo- 
sion of  fireworks,  or  from  their  being  sent 
off  in  the  wronK  direction,  no  such  duty  waa 
cast  u^n  the  defendant.  By  erecting  such 
a  barrier  it  would  have  destroyed  the  very 
object  of  the  exhibition;  for  a  barrier  of  that 
kind,  in  order  to  afford  perfect  protection, 
ivould  necessarily  interfere  with  the  view, 
of  those  present,  of  all  fireworks  which  were 
not  thro\vn  into  the  air.  Dangers  which  re- 
sult to  the  spectators,  at  an  exhibition  of  tha 
kind  given  by  Gerhardt,  from  the  absence  of 
such  a  safeguard,  must,  in  the  very  nature 
of  things,  be  assumed  by  them.  That  the 
premature  explosion  of  the  bomb  in  question 
resulted  either  from  carelessness  in  its  con- 
struction or  in  setting  it  off  can  fairly  be 
presumed  from  the  testimony,  but  for  such 
carelessness  the  defendant  is  not  responsi- 
ble.    Its  duty  in  that  regard  was  limited  t» 
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tha  uM  of  Teaaonable  c&re  in  selectang  aa  the 
perBon  with  whom  to  make  its  contract  one 
who  IB  skilled  iu  the  maaufacturing  of  flra- 
w«rkB  and  conducting  exhibitions  thereof, 
Bod  the  evidence  clearlj  thowt  that  it  fullj 
discharged  this  duty  in  the  selection  of  Oer- 
bmrdt.  Assuming  Uiat  the  accident  resulted 
Irom  ench  careleseneM  as  has  been  recited, 
the  blame  for  it  attaches,  not  to  defendant, 
bat  to  Gerhardt. 

Tha  plaintiff, contends  that  the  discharge 
o{  fireworks  at  the  defendant's  park  was  in 
tiolation  of  t  2  of  "An  Act  to  Prevent  the 
Tending,   Burning,   or   Exploding   of    Fire- 


crackars,  Squibi,  Turpentine  Balls,  or  Firs 
Serpents"  (Gen.  Stat.  p.  1478),  which  make* 
it  unlawful  to  bum,  explode,  or  throw  any 
of  the  articles  enumerated.  It  ia  enough  to 
say  that,  even  if  it  be  admitted  that  thii 
statute  jirohibite  the  acts  specified,  aa  well 
upon  private  property  as  in  public  places, 
which  is  at  least  doubtful,  the  particular 
kind  of  firework  which  produced  the  plain- 
tiff's injury  is  not  embraced  in,  and  its  set- 
ting off  is  not  prohibited  by,  the  statute  ap- 
pealed to. 
Th«  judgment  under  rmiew  m  a^rmed. 


UNITED  STATES  CIKCUIT  COURT  OF  APPEALS,  SECOND  CIRCUIT. 

Co.  17  Phila.  172;   Thomaa  t.  Philadelphia 
I    a  R.R.  Co.  148  Pa.  180,  15  L.  R  A.  416,  23 
Atl.  980 ;  Deyo  T.  Jtfmo  York  0.  R.  Co.  34  N. 
¥.  e,  88  Am.  Dec.  418. 

Mr.  Jobn  J.  CrKwfard,  for  defendant  in 


Theodore  BAKER. 

(39  C.  C.  A.  £37.  OS  Fed.  Rep.  694.) 

For  iBjnrlea  to  m  pasaenver  on  a  tr^ln 
by  the  BFKltKeBt  taandlina:  of  a.  der- 
rick near  the  track,  wblcb  waa  operated 
by  em^ilojeea  ol  a  state  board  engRged  In 
ralaln£  the  grade  of  a  railroad  bridge  and 
the  approaches  thereto,  tbe  railroad  companj' 
la  not  liable,  In  the  absence  of  enj  negligence 
on  Its  own  part,  vben  It  bad  no  voice  In  the 
Mlectloa  oI  the  board  or  Its  amplojees,  and 
no  power  to  Interfere  with  or  prevent  their 

(December  T.  1899.) 

ERROR  to  the  Circuit  Court  of  the  United 
StaUa  for  Uie  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  loss  of  services  of  plaintiff's  wife  because 
of  injuries  caused  by  defendant's  alleged 
n^igence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Before  IFaZIooe  and  Laoombe,  Circuit 
JudgCB. 

Ueatra.  Oeorca  Co^glll  and  HeiU7  W. 
Taft,  for  plaintiff  In  error: 

A  common  carrier  Is  not  liable  for  injuries 
to  its  passengers  caused  by  persona  not  em- 
ployed by  it,  and  which  it  had  no  reason  to 
expect  might  be  inflicted. 

Latch  V.  Humner  R.  Co.  27  L.  J.  Exch.  N. 
B.  165;  Worth  V.  Chicago,  M.  S  St.  P.  S.  Co. 
61  Fed.  Rep.  171;  ZJej/o  v.  Tieto  York  O.  R. 
Co.  34  N.  X.  9,  88  Am.  Dec.  418. 

Under  the  circumstances  the  railroad 
company  was  not  liable  for  the  negligence  of 
the  employees  of  the  contractors  of  the  lioard 
of  improvements. 

Daniel  y.  Metropolitan  ft.  Co.  L.  R.  3  C.  P. 
aia,  594.  L.R.  6  H.L.  45 ;  Prederiots  v.  North, 
en  O.  R.  Co.  157  Pa.  103,  22  L.  R.  A.  306,  27 
Atl.  680;  Miaaimcr  v.  Philadelphia  d  R.  B. 

Note. — For  Injury  to  a  psasenger  bj  atruc- 
tare  near  tbe  track,  but  not  belonging  to  the 
carrier,  see  also  Birmingham  v.  Rochester  City 
*  B.  a  Co.  (N.  T.)  18  L.  B.  A.  784. 
WL.R.  A. 


At  the  time  of  the  accident  the  plaintiff's 
ife  was  a  passenger  upon  the  train  of  tbe 
defendant,  and  seated  in  one  of  ita  coaches, 
and  was  injured  by  the  train  coming  into 
collision  with  some  object.  This  clearly  es- 
tablished a  prima  facie  case  in  favor  of  the 
plaintiff. 

Gleegon  v.  Virginia  Midland  R.  Co.  140  U. 
8.  435,  35  L.  ed.  458,  1]  Sup.  Ct.  Rep.  859; 
Inland  A  8.  Coasting  Co.  v.  Toleon,  139  U. 
S.  551,  36  L.  ed.  270,  II  Sup.  Ct.  Rep.  863; 
Veui  Jersey  R.  i  Trantp.  Co.  v.  Poilard,  22 
Wall.  341,  22  L.  ed.  877;  Btokes  v.  SoHon- 
itall,  13  Pet.  181,  10  L.  ed.  115;  Bprague  v. 
Southern  R.  Co.  34  C.  C.  A.  207,  83  U.  S. 
App.  711,  92  Fed.  Rep.  59. 

Tbe  n^ligence  of  the  watchman  and  of 
tha  persons  handlinj^  the  derrick  was  im- 
putable to  the  defendant. 

Thomas  v.  Rhymney  R.  Co.  L.  R.  8  Q.  B. 
2e6;JfurTa!/  V.  Lehigh  Valley  R.  Co.  68  Conn. 
512,  32  L.  R.  A.  G30,  34  Atl.  606;  Corrioo  v. 
West  Virginia,  C.  tt  P.  R.  Co.  39  W.  Va.  88. 
24  L.  R.  A.  60,  19  S.  E.  571 ;  Virginia  C.  R. 
Co.  T.  Sanger,  15  Gratt.  230;  lUinoie  C.  R. 
Co.  y.  Barron,  5  Wall.  90,  18  L.  ed.  591 ; 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  W 
L.  ed.  141 ;  DwintlU  v.  Tievi  York  0.  d  B.  R. 
R.  Co.  120  N.  T.  117,  8  L.  R.  A.  S24,  24  N.  E. 
318. 

lAOombe,  Circuit  Judge,  delivered  thtt 
opinion  of  the  court: 

The  accident  happened  April  17,  1895,  in 
that  part  of  4tb  avenue  called  "Park  Ave- 
nue," near  109lh  street,  New  York  City,  at 
which  place  tbe  work  known  as  the  "Fourth 
Avenue  Improvement"  was  at  that  time  in 
progress.  The  plaintiff's  wife  was  riding  in 
the  last  coach  of  a  passenger  train  of  defend- 
ant coming  from  Mt.  Vernon  to  Grand  Cen- 
tral Depot,  New  York  City.  The  circum- 
stances of  the  accident  are  accurately  set 
forth  in  the  brief  of  plaintiff  in  error  aa  fol- 

Tbe  train  was  running  past  that  portioB 
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of  ths  arenuB  where  there  is  now  an  elevated  I 
itone  viaduct.  The  viaduct  wai  not  then 
completed,  but  the  walls  on  either  aide  were 
in  process  of  construction.  Train*  were  be-  ! 
ing  run  on  a  temporarj  wooden  treatle  wbich  | 
was  built  over  the  avenue,  and  outaide  of 
the  wiUle  ot  the  viaduct.  Incoming  trains 
ran  on  the  eaat  of  these  walla;  outgoing 
trains,  on  the  west.  At  the  plaee  of  the  ac- 
cident the  walla  which  now  auatain  the  road' 
bed  were  being  erected,  and  a  derridi  was 
placed  between  the  walls  for  the  purpose  of 
placine  stone  upon  them.  This  derrick 
stood  from  10  to  18  feet  from  the  nearest  vail 
of  the  incoming  or  south-bound  track. 
.  .  .  To  the  end  of  the  derrick  boom  was 
fastened  a  fall  and  block,  with  a  hook  at- 
tached.    The  boom  was  elevated  and  lowered 


ciently  and  swung  towards  the  track,  It  pro- 
jected over  the  track.  .  .  .  Just  before 
the  accident  a  atone  bad  been  placed  upon  the 
wall  next  to  the  south-bound  track,  and  one 
of  the  inspectors  in  charge  of  the  work  had 
found  fault  with  the  war  it  was  set,  and  had 
directed  Flaherty  ta  luncontraetor  who  was 
doing  the  masonry  work]  to  reset  it.  At  that 
time  the  chain,  block,  and  tall  were  over  the 
place  where  thestone  had  been  set  on  the  wall, 
Flaherty  gave  the  order  to  pick  up  the  stone 
and  resrt  it,  the  first  direction  being  to 
throw  the  boom  up.  While  the  boom  waa 
being  lifted,  the  train  which  carried  Mrs. 
Baker  passed  by,  the  boom  swung  over  the 
track,  and  the  hook  suspended  from  the 
chain  in  some  way  caught  in  one  of  the  cars 
and  threw  the  hoora  towards  the  aouth,  caus- 
ing it  to  strike  against  a  guy  rope  and  swing 
back.  On  the  rebound  some  portion  of  the 
tackle  struck  one  of  the  windows  of  the  car 
in  which  Mrs.  Baker  was  riding,  causing  the 
injuries  complained  of.  The  derrick  and 
boom  could  be  used  in  such  a  manner  that 
the  boom  would  not  interfere  with  passing 
trains,  and  it  was  customary  so  to  operate 
it.  This  was  the  first  accident  resulting 
from  the  use  of  this  derrick,  though  it  had 
been  in  use  some  months." 

Manifestly,  the  proximate  cause  ot  the  ac- 
eident  was  a  careless  manipulation  of  the 
derrick  by  those  who  had  it  in  operation.  A 
■ingia  assignment  of  error  has  been  pre- 
sented in  the  argument,  namely,  that  the 
trial  judge  erred  in  charging  the  jury  as  fol- 
lows: "If  by  due  diligence  on  the  part  of 
those  men  who  were  handling  the  derrick 
.  .  .  this  accident  might  have  been  pre- 
vented, the  plaintiff  is  entitled  to  a  verdict;" 
and  later  on:  "If  it  was  the  fault  of  those 
who  were  doing  that  work  that  caused  this 
injury  to  this  woman,  the  defendant  is  lia- 
ble." 

The  roadbed  and  railroad  on  which  the  ac- 
cident happened  were  owned  by  New  York 
A  Harlem  Railroad  Company.  The  defend- 
ant's trains  were  run  over  them  under  a 
lease  made  in  1848.  The  legislature  of  the 
state  of  New  York,  having  det«rmined  to 
raise  the  grade  of  the  railroad  bridge  at  Har- 
lem river,  and  the  approaches  thereto,  pro- 
vided for  the  changes  necessary  to  that  end 
80I<.R.A. 


by  chapter  339,  Laws  1802,  and  some  amen- 
datory acts  (chapter  548,  Laws  1B94,  and 
chapter  694,  Laws  18S6).  The  relevant 
parts  of  such  legislation  directed  that  the 

Gade  of  the  New  York  &  Harlem  Railroad 
changed  from  loeth  to  149th  streets,  and 
that  the  viaduct  be  adapted  to  the  new  grade 
line  by  raising  the  parapet  walls,  etc.  So 
much  ot  the  work  as  consisted  in  raising  the 
bridge  and  Uie  approach  from  the  north,  it 
left  the  railroad  company  to  do  in  its  own 
way  and  at  ita  own  coat.  As  to  so  much, 
however,  as  lay  south  of  the  Harlem  river, 
which  included  the  location  of  the  accident, 
it  took  the  work  entirely  out  of  the  hands 
of  the  railroad  cfsnpany,  confiding  the  exe- 
cution, direction,  and  superintendence  of  the 
work  to  a  board  to  be  known  as  the  "Board 
of  Improvement  ot  Park  Avenue  above  I06th 
Street,  in  the  City  of  New  York."  This 
board  was  to  consist  ot  five  members,  two  of 
them  skilled  engineers,  all  appointed  by  the 
mayor  of  New  York,  who  was  authorized  to 
fill  any  vacancies  that  might  occur.  The 
board  were  given  power  to  pass  suitable  by- 
laws, to  selMt  a  presiding  officer  and  a  sec- 
retary, to  keep  records,  and  accounts,  and 
were  expressly  required  "to  take  entdro 
charge  and  control  of  said  improvement 
from  106th  street  to  Harlem  river,  to  tx^ 
cute  the  same  in  a  substantial  and  workman- 
like manner."  They  were  further  required 
to  do  such  work  as  far  as  pouible  by  con- 
tract. One  halt  of  the  expense  (but  such 
half  not  to  exceed  S750,000)  was  to  be  aa- 
Hessed  upon  property  benefited  and  on  the 
city  at  large.  The  other  half  was  to  be  paid 
by  the  New  York  Central  A  Hudson  River 
Railroad  Company,  or  by  the  New  York  ft 
Harlem,  In  pursuance  of  the  powers  con- 
ferred, and  ot  the  requirements  of  this  act, 
the  board  for  the  improvement  of  Park  ave- 
nue contracted  with  Norton  A,  Hulsekemper 
for  the  doing  of  the  work,  under  the  super- 
intendence of  the  "engineer  of  said  board  in 
charge,  and  such  assistantf  and  inspectors 
under  him  as  may  be  appointed  by  him  or  by 
said  board.  Flaherty  was  a  subcontraotor 
of  Norton  &  Hulsekemper. 

The  measure  of  responsibility  of  a  rail- 
road company  to  the  passengers  it  contract* 
to  carry  is  well  settled,  and  the  authorities 
cited  on  the  argument  do  not  conflict  The 
carrier  is  not  an  insurer  of  the  safety  of  the 
passenger.  For  the  careless  or  malicious 
act  of  a  trespasser  upon  the  track,  tamper- 
ing with  the  rails  or  switches,  it  would  not 
be  responaible,  aLthougV  it  would  be  for  any 
lack  of  "proper  care"  to  protect  against  such 
interference.  So,  too,  it  would  not  be  re- 
sponsible for  the  carelessness  ot  a  workman 
employed  by  the  owner  of  property  contig- 
uous to  its  line  to  blast  out  rock,  whereby  a 
flying  fragment  was  thrown  against  a  train, 
but  it  would  be  liable  for  laick  of  "proper 
care"  in  anticipating  and  guarding  against 
the  probable  effects  of  blasting  dangerously 
near  its  track.  What  is  "proper  care"  in  all 
such  cases  will  depend  upon,  and  probably 
vary  with,  the  circumstances  of  each  partic- 
ular case.  Deyo  v,  Neui  York  C.  R.  Co.  34 
N.  Y.  9,  88  Am.  Dee.  418;  WorlKr.  Chioago, 
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U.  S  Bt.  P.  B.  Oa.  SI  Fed.  Rep.  171 ;  Pmt^- 
tglcania  Co.  t.  Rog,  102  U.  S.  4fil,  26  L.  ed. 
141 ;  Thomaa  v.  Pkiladslphia  A  R.  R.  Co.  148 
Pl  180,  15  L.  R.  A.  416,  23  AU.  989;  Fred- 
tricka  y.  yorthrm  0.  R.  Co.  157  Pa,  103,  22 
L.  R.  A.  306,  27  Atl.  689 ;  Uitaimer  v.  Phil- 
wlrlpkia  d  R.  R.  Co.  17  Phila.  172.  The  de- 
gree of  care  required  i«  well  expressed  in 
Peniuylvania  Co.  v.  Roy,  102  U.  S.  456,  26 
L.  ed.  144,  as  follows-.  "Although  the  car- 
rier does  not  warrant  the  safetj  of  the  paa- 
Mngers  at  all  events,  yet  his  undertalcing 
■nd  liability  ai  to  them  go  to  the  extent  that 
be  oi  his  agents,  when  he  acta  by  agents, 
■ball  poBsesB  competent  aldll,  and,  aa  far  as 
human  care  and  (oreaight  can  go,  he  will 
transport  4bem  safely.  .  .  .  [He  must] 
observe  the  utmost  caution  characteristic  of 
*ery  careful,  prudent  men." 

And  this  obligation  the  carrier  cannot  get 
rid  of  by  any  act  of  his  which  substitute? 
BomeoDe  other  than  himself  as  the  conserva^ 
tor  of  the  safety  of  his  track  or  of  the  ve- 
hicles which  run  upon  it.  Thus,  if,  instead 
of  building,  equippiofc,  and  managing  its  own 
roadbed  and  tracks,  it  leases  from  some  oth- 
er company  the  right  to  run  upon  that  com- 
pepy's  line,  it  ia  nevertheless  its  duty  "to 
malce  the  track  hired  as  safe  aj  the  track 
owned."  "It  must  see  and  know  that  the 
tra(±  is  In  good  and  sate  condition,  and  that 
the  trains  of  the  other  comapany  are  so  or- 
dered SB  not  to  interfere  with  Uie  full  dit- 
efaarge  of  ita  own  duty  to  its  own  passengers, 
because  such  trains  would  be  a  danger 
against  which  it  would  be  bound  to  pro- 
vide." Kurrat/  v.  Lthigh  Valley  B.  Go.  66 
Conn.  512,  32  L.  K.  A.  530,  34  At!.  606; 
Thomaa  v.  Rhymney  R.  Co.  I<.  R.  6  Q.  B.  266. 
If  It  allows  some  other  railroad  company  to 
run  trains  on  its  track,  it  wilt  be  liable  for 
damages  to  its  own  passengers  from  the 
mismanagement  of  sudi  trains,  the  same  as 
if  they  were  operated  by  its  own  employees. 
Illinois  C.  R.  Co.  V.  Barron,  5  Wall.  90,  IS 
L.  ed.  591.  If  it  chooses  to  put  the  passen- 
ger, not  into  its  own  cars,  but  into  those  of 
some  sleeping-ear  company  which  it  runs 
with  its  trains,  it  owes  the  same  duty  of  in- 
spection as  If  they  were  its  own;  and  the 
conductor  and  porter  of  the  sleeping  car  l>e- 
eome  in  law,  so  far  as  the  passenger  is  con- 
cerned, "the  servants  and  employees  of  the 
railroad  company."  Panntyboania  Go.  v. 
Say,  102  U.  8.  461,  9t  L.  ed.  141 ;  DvAnelle 
V.  JieK  York  C.  d  H.  H.  Co.  120  N.  Y.  117.  8 
L.  IL  A.  224,  24  N.  E.  319.  If,  "whilst  using 
Its  track  for  the  carriage  of  passengers,  a 
railroad  company  engages  in  a  work  to  be 
done  on  ltd  road,  and  in  the  immediate  prox- 
imity of  its  track,  negligence  in  the  perform- 
ance of  which  would,  in  the  estimation  and 
opinion  of  cautious  persons,  involve  the  has- 
ard  ot  obstruction  to  the  passage  of  its  cars, 
It  would  be  just  as  incompetent  for  them,  in 
ths  caae  of  an  accident  to  a  passenger  caused 
by  an  obstruction  arising  from  n^ligence  in 
the  performance  of  such  work,  to  show  mere- 
ly viat  they  had  placed  the  work  in  the 
nands  ot  a  contractor,  and  that  the  obstruc- 
tion was  caused  by  the  carelessness  ot  one 
ot  his  employaes,  as  It  would  be  for  them,  in 
iOL.R.A. 
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it  of  care  or  skifl  in  the  manage- 
and  conduct  ot  the  train,  to  show  that 
such  mauagement  and  conduct  had  been  let 
out  to  a  contractor,  and  that  the  accident 
was  due  exclusively  to  the  carelessness  of 
one  of  his  employees."  Virginia  C.  R.  Co. 
V.  Banger,  15  Graft.  230;  Carrico  v.  Wcat 
Virginia  C.  d  P.  R.  Co.  30  W.  Va.  80,  24  L. 
R.  A.  50,  IB  S.  E.  571. 

It  will  be  observed  that  through  all  theae 
cases  there  runs  the  idea  of  choice, — the 
power  to  act  or  to  refrain  from  acting.  The 
company  need  not  have  taken  a  lease;  it 
could  have  built  and  operated  its  own  road. 
It  need  not  have  allowed  an  independent 
road  to  run  cars  on  its  track :  it  coutd  have 
kept  them  off.  It  need  not  have  carried  ita 
passengers  in  cars  of  another  company;  it 
could  have  provided  its  own.  It  need  not 
have  turned  the  work  in  the  vicinity  of  ita 
track  over  to  an  independent  contractor;  it 
could  have  done  It  by  its  own  workmen,  un- 
der the  direction  of  its  own  engineers  and 
inspectors.  The  case  at  bar  is  unlike  any 
that  have  been  cited  aapra,  but  is  closely 
parallel  to  the  one  relied  on  by  defendant, 
where  the  work  which  resulted  in  disastrous 
consequences  was  being  prosecuted  by  the 
corporation  of  the  city  of  London.  Daniel 
V.  Metropolitan  R.  Co.  L.  R.  3  C.  P.  216, 
594;  on  appeal,  L.  R.  5  H.  L.  45.  The  fact 
that  the  accident  happened  on  the  road  of 
a  lessor  company  is  not  material.  Under 
the  authorities  the  situation  is  the  same  as 
if  the  defendant  owned  the  roadbed  and 
tracks  of  the  New  York  t  Harlem  Company. 
But  would  the  latter  have  been  liable  [or  the 
'■^S'lEcnce  of  the  men  operating  the  derrick 
If  the  plaintilT  had  been  one  of  ita  passen- 
gers riding  in  its  carsi  We  think  not.  That 
road  had  no  choice  left  to  It.  The  state  in- 
tervened, and  directed  that  a  work,  which  it 
bad  the  power  to  require  to  be  done,  should 
be  done,  hot  by  the  railroad,  nor  even  by  the 
city,  but  by  an  independent  board.  In  the 
creation  of  which  the  defendant  had  no 
voice,  over  whose  selection  of  employees  it 
had  no  control,  with  the  diceharge  of  whose 
functions  it  could  not  interfere,  and  whose 
operations  it  was  powerless  to  prevent. 
Whether,  knowing  that  such  work  was  being 
done,  and  that  the  men  engaged  in  it  might 
be  careless,  and  so  produce  disaster  to  de- 
fendant's cars  and  injury  to  ita  passengers, 
it  "observed  the  utmost  caution  character- 
istic of  very  careful,  prudent  men,"  is  an- 
other qneatidn, — one  properly  for  the  jury 
to  decide  upon  consideration  of  all  the  cir- 
cumstances of  the  case.  But  the  charge  went 
further.  Under  the  court's  instructions, 
the  derrick  gang  or  some  or  one  of  them  be- 
ing evidently  negligent,  the  jury  might  have 
found  the  defendant  liable,  although  they 
were  satisfied  that  the  utmont  measure  of 
human  skill  and  vigilance  had  been  exercised 
by  the  defendant  In  anticipating  evfry  pos- 
sible danger  and  avoiding  or  guarding 
against  it.  Nor  can  we  say  that  this  in- 
struction did  not  operate  to  the  defendant's 
prejudice.  The  jury  were  directed  to  return 
a  general  verdict,  aitd  also  to  answer  the  fol- 
lowing qnestion:     "After  the  bomn  of  tlw 
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derrick  or  it*  attachmenta  h&d  begun  mov- 
ing towards  the  track,  could  the  train  have 
been  Blowed  dom  or  stopped  after  coming 
in  Bight  in  time  to  avoid  the  accidenti" 

The;  failed  to  answer  the  question,  the 
foreman  stating  tiutt  they  were  about  evenlj 
divided  upon  it,  but  brought  in  a  general  ver- 
dict agaioBt  the  defendant.  It  would  leem 
that  the  iustruction  that,  independent  of  any 


negligene«  on  the  part  of  Ita  own  employees 
or  of  thoM  of  the  lewor  company,  deiendant 
could  be  held  liable  if  the  persons  handling 
the  derrick  were  negUgent,  muit  have  been 
persuasive  to  BUch  a  result. 

Tke  judgment  of  th«  Oirouit  Court  u  r«- 
verted,  and  th«  c«UM  reiDand«d  (or  »  new 
trial. 


NEW  TOSK  COURT  OF  APPEALa 


George  H.  BKABS,  Appt., 

GRAND  LODGE  OF  ANCIENT  ORDER  OF 
UNITED  WORKMEN  of  BUU  of  New 
York,  Setpt. 

(103  N.  Y.  a?4.) 

A  ooiBproBilBe  asreeaieBt  wfearebr  & 
benefit  aoolctr  MKaliist  vrhlok  sntt  baa 
becik  bronvht  b7  A  bencflelarr  on  a  cer- 

tlDcate  luued  upon  the  life  at  ■.  person  who 
has  not  been  seen  or  heard  ot  (or  nearly  ten 
7«sis  asrsei  to  pa;  the  beuellclary  a  certain 
•um  at  once,  and  to  place  Ihe  remainder  of 
the  Incarauce  In  truit.  to  be  held  for  a  cer- 
tain time,  at  the  end  of  which  It  iball  bs  paid 
to  the  beneflclarj  If  Id  the  meantline  the  Id- 
surer  cannot  prove  bejond  a  reasoDBble  donbt 
that  the  Insured  li  living. — eutltlea  the  bene- 
flclarr  to  the  agreed  cssta  pajmeDt,  althDUfh 

before  It  la  actually  paid  over  "" "  ' ^  '" 

proved  to  be  tlvlns.  where  the 

not  been  suHty  of  aoy  fraud  In  tne  matter, 

but  ha*  acted  Id  good  faith. 

iOrati,  J.,  dlfgenti.) 

(June  12,  IMO.) 

APPEAL  by  plaintiff  from  a  judnnent  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  the  Onondaga  County  Circuit  in  his 
favor  in  an  action  brought  to  recover  the 
amount  allowed  in  a  compromise  settlement 
of  a  claim  tor  benefit  upon  tJie  supposed 
death  of  one  of  defendant's  members,  which 
claim  had  been  assigned   to  plaintiff,     ffe- 

The  facts  are  stated  in  the  opinion. 

lietsri,  Gearse  H.  Sears  in  propria  per- 
sona and  Ckufleld  I.  Reymon,  tor  appel- 
lant: 

The  error  the  respondent  relies  upon  was 
the  fact  included  in  the  compromise.  There 
is  no  question  about  that.  There  is  no  ques- 
tion  that  it  was  the  only  fact  included,  and 
its  contingency  provided  for. 

Trigge  v.  LavelUe,  15  Hoore  P.  C,  C.  270; 
Motcalt  V.  Wright,  1  Wend.  366,  19  Am.  Dee. 


kc  In  ■□ 

ing  that 

a  peratn  w 

IvlDE  at 

tbe  lime  o 

rrenderlnB  a 

policy 

for 

a  pald- 

up  policy,  aea 

Rleiiel  V.  American 

L. 

Ins.  Co. 

(Pa.)  11  L. 

H. 

A,  857.  and 

A 

lae. 
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iforoy  T.  Veie^tM,  B  Barb.  046;  White  v. 
Bot/t,  73  N.  Y.  SOS;  Wekrum  t.  Kukn,  61  N. 
Y.  823;  atetoart  v.  Ahrenfeldt,  4  Denio, 
180;  Grant  v.  Hunter,  28  N.  Y.  389;  Bamee 
V.  Ryan,  66  Hun,  170;  Feeter  v.  Weber,  78 
N.  ¥.  334;  Dunham  v,  QrwwoM,  100  N.  Y. 
224,  S  N,  E.  76;  Orandin  v.  Orandin,  49  N. 
J.  L.  SOB,  0  Atl.  766, 

Compromises  are  Ut  be  favored  by  the  law 
because  they  promote  peace;  and,  where 
there  is  no  fraud,  and  the  parties  meet  on 
equal  terms,  they  will  be  upheld. 

Williamton  t.  Field,  2  Bandf.  Ch.  542; 
Palmerton  v.  Htucford,  4  Denio,  166;  Oo<m 
V.  Snap,  S  N.  Y.  402,  69  Am.  Dee.  G02 ;  Cor- 
nell T.  Matten,  3S  Barb.  167 ;  WUUmiu  t. 
Irving,  47  How.  Pr.  440;  Farmerg'  Bank  t. 
Blair,  44  Barb.  641. 

Meeera.  Wilson  *  Oobb,  for  respondent: 

The  representations  of  MaJ7    A.    Bauni- 

Ssss  and  her  attorney  were  not  alleged  to 
fraudulent,  but  even  if  absolutely  inno- 
cent, being  untrue,  they  were  sufficient  to 
oonstitute  a  complete  equitable  defense. 

Belknap  t.  fleoiey,  14  N.  Y.  165.  67  Am. 
Dec.  ISO;  Punch  v.  Abenheim,  20  Hun,  1. 

The  agreement  upon  which  plaintiff  seeks 
to  recover  was  made  while  both  parUes  there- 
to were  laboring  under  a  material  mistalM 
of  fact,  and  is  therefore  nnenforceable. 

That  the  belief  that  a  man  ia  dead  when 
he  is  alive  Is  a  mistake  of  fact  there  can  ba 
no  doubt. 

Equity  would  ordinarily  relieve  a  party 
from  a  contract  made  while  both  parties  en- 
tertained and  acted  and  based  their  agree- 
ment upon  such  a  belief.  The  like  equita- 
ble defense  is  available  to  defendant  in  an 
action  brought  to  enforce  performance  at 
the  terms  of  an  agreement  so  made. 

15  Am.  t  Eng.  Enc.  Law,  p.  646;  Pom. 
Eq.  Jiir.  IS  830,  849;  Bttrd  v.  Hall,  12  Wia. 
122;  Home  F.  Int.  Oo.  v.  Wood,  50  Net.  381, 
69  N.  W.  941;  Snell,  Principles  of  Equi^, 
loth  ed.  536;  Uetropolitan  Elev.  B.  Co.  v. 
JoAn*ton,  84  Hun,  87,  32  N.  Y.  Supp.  40; 
Eingeton  Bank  v.  Eltinge,  40  N.  Y.  301,  100 
Am.  Dec.  616;  GFombossy  r.  Kale,  16  Misc. 
359,  41  N.  Y.  Supp.  41 1 ;  Uarkotoitz  v.  Jf  Mi- 
ner, IB  Misc.  256,  41  N.  Y.  Supp.  612. 

A  mistake  of  fact  is  concisely  defined  by 
Pomeroy  as  "a  mistake  not  caused  by  the 
neglect  of  a  legal  duty  on  the  part  of  a  per- 
son making  the  mistake,  and  consisting  in 
(1)   an  unconscious  ignorance  or  forgetful- 
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istence  of  a  thing  material  to,  the  contract, 
vbleh  does  not  exist,  or  in  tke  pR«t  eitstr 
«nce  of  such  a  thine  which  haa  not  existed." 

Pom.  Eq.  Jur.  |  B3S. 

Where  parties  to  a  contract  have  entered 
into  a  contract  under  the  impression  that  a 
-cwtain  atate  of  affairs  existed,  which  as  n 
matter  of  fact  did  not  exist,  equitj  has  the 
power  to  relieve  them  from  the  effects  of  that 
contract  upon  a  proper  showing. 

15  Am.  &  Eng.  Enc.  Law,  p.  045;  Surd  T. 
Hall.  12  Wis.  122;  Snell,  Principles  of  Equi- 
ty, 10th  ed.  536;  Metropolitan  Elw.  R.  Co. 
T.  Johnaton,  84  Hun,  87,  32  N.  Y.  Supp.  49; 
Singston  Bank  t.  Eltinge,  40  N.  Y.  391,  100 
Am.  Dec.  616. 

Tba  saiDe  oonaiderations  which  apply  to 
the  case  of  agreements  entered  into  under 
a  mutual  mistake  of  the  parties  as  to  facts 
apply  to  the  case  of  compromiseB. 

Kerr,  Fraud  ft  Mistake,  433,  434;  Beach, 
Modern  Eq.  Jur.  62;  Masonio  Life  Atto.  v. 
Crandall,  9  App.  Div.  401,  41  N.  Y.  Supp. 
497;  Rheel  v.  Hiekt,  25  N.  Y.  289;  Wheadon 
T.  Olds,  20  Wend.  174;  Oalkina  v.  Orisicold, 
11  Hun,  208;  Roberts  t.  Ellwood,  2  Silv,  (N. 
y.)  410,  22  N.  E.  453. 

Equity  extends  its  relief  with  far  greater 
readiness  where  the  matter  is  executory.  It 
really  comprehends  and  relieves  in  all  cases 
where,  through  mistake  or  miss  ppreh  ens  ion, 
an  agreement  has  been  made  which  would 
require  a  party  to  part  with  his  money  with- 
out receiving  any  just  equivalent. 

Belknap  v.  Bealey,  14  N.  Y.  143,  67  Am. 
Dec.  120;  Portman  v.  Mill,  2  Eubb.  Ch.  570; 
llOKtatt  v.  Wright,  1  Wend.  350,  19  Am.  Dec. 
MB;  Wahl  V.  Bamum,  116  N.  Y.  87,  5  L.  R. 
A.  623,  22  N.  E.  280;  Wheadon  v.  OWs,  20 
Wend.  174;  Calktna  t.  OritvMld,  11  Hun, 
208;  Roberta  v.  EUioood,  2  Silv.  (N.  Y.)  410, 
22  N.  E.  453 ;  Maaonio  Ufe  Aiao.  v.  Grandall, 
9  App.  Div,  400,  41  N.  Y.  Supp.  497. 

The  agreement  was  without  consideration, 
and  void. 

Pom.  Eq.  Jur,  |  1360;  Neto  York  d  B.  R. 
Co.  ».  Batca,  66  N.  Y.  175;  Bungs  v.  Koop, 
48  N,  Y.  225,  8  Am.  Rep.  646 ;  Ri/an  v.  Ward, 
48  N.  Y.  £04,  8  Am.  Rep.  939;  Hamel  v. 
Crimm,  10  Abb.  Pr.  160;  Lansing  v.  Eddy, 
1  Johns.  Ch.  49;  Olute  t.  Potter,  37  Barb. 
199. 

If  the  plainUfTs  recovery  would  lead  to 
a  loss  on  the  part  of  the  defendant,  the  par- 
ties being  equally  innocent  that  fact  of  itself 
is  nUDcient  reason  for  denying  the  light  of 
recovery  on  plaintiff's  part. 

Eaynea  y.  UoKee,  10  Misc.  fill,  43  N.  Y. 
Bnpp.  1126;  Keener,  Quasi  Contr.  01;  Rheel 
V.  Bicks,  25  N.  Y.  280;  1  Selwyn,  N.  P.  13Ui 
ed.  9». 

Bkrtlctt,  J.,  delivered  the  opinion  of  the 

This  appeal  presents  rather  a  novel  ques- 
tion. On  the  SUt  of  July,  1886,  one  Charles 
R.  Baumgrass,  residing  in  the  city  of  Syra- 
cuse, became  a  memMr  of  a  subordinate 
lodce  of  defendant,  and  received  a  certificate 
of  membership,  which  nrorided,  in  the  event 
-of  his  death,  the  defenoant  would  pay  to  his 
.GO  L.  R.  A. 


wife,  Mary  A.  Baumgrass,  the  sum  of  $2,000. 
On  September  28,  1886,  Baumgrass  disap- 
peared, and  was  not  seen  or  heard  from 
thereafter  until  April  15,  1896,  a  period  of 
nearly  ten  years.  In  the  meantime  import- 
ant transactions  and  negotiations  had  &ken 


her  rights  until  seven  years  had 
elapsea,  when  she  might  proceed  under  Uie 
legal  presumption  that  her  husband  was  dead. 
She  waited  about  nine  years,  and  then 
brought  an  action  against  defendant  on  the 
23d  of  September,  1805,  to  recover  $2,000 
under  the  certificate  of  insurance.  On  the2Gth 
day  of  March,  1S9S,  and  before  the  aoUon 
was  tried,  she  entered  into  an  agreement  of 
compromise  with  the  defendant,  under  which 
her  suit  against  it  was  discontinued,  with- 
out costs.  The  agreement  recited  the  facta, 
and  provided  for  the  settlement  and  discon- 
tinuance of  the  action ;  that  the  defendant 
should  pay  to  the  beneficiary  "the  suni  of 
$066  in  cash  promptly;"  that  said  $S66  "is 
not  to  be  returned  in  any  event;"  that  $1,- 
334  should  be  placed  by  defendant  in  the 
hands  of  a  trustee,  to  be  held  by  him  until 
July  1,  1897,  subject  to  the  condition  that 
if  before  that  time  the  defendant  should  pro- 
duce reasonable  proof  that  the  insured  was 
aiive  the  money  so  deposited  was  to  be  re. 
turned  to  it,  but  failing  in  such  proof  it  was 
to  be  paid  to  the  beneficiary,  and,  in  the 
language  of  the  agreement,  "she  shall  take 
full  title  to  the  same."  Twenty  days  after 
the  execution  of  this  agreement,  and  l>efore 
the  defendant  had  made  the  absolute  pay- 
ment of  $606  as  agreed,  the  insured  was 
proved  to  be  alive.  Thereupon  the  benefi- 
ciary demanded  payment  of  the  $606  which 
was  refused,  and  she  assigned  her  claim  un- 
der the  agreement  of  compromise  to  the 
plaintiff.  The  facts  are  undisputed.  The 
special  term  rendered  judgment  tor  plain- 
tiff, which  was  reversed  by  the  appellate  di- 
vision with  a  divided  court. 

The  defendant  rests  its  defense  on  the  le- 
gal proposition  that  the  agreement  on  which 
tiaintin  seeks  to  recover  was  made  while 
ith  parties  thereto  were  laboring  under  a 
material  mistake  of  fact,  to  wit,  the  sup- 
posed death  of  the  insured,  and  is  therefore 
unenforceable.  The  counsel  for  the  defend- 
ant has  cited  us  to  many  authorities  to  the 
general  effect  that  where  parties  to  a  con- 
tract have  entered  Into  it  under  the  Impres- 
sion that  a  certain  state  of  facts  existed, 
which  proved  to  be  error,  equity  will  afford 
relief.  This  is  a  sound  proposition  of  law, 
but  it  has  no  application  to  the  facts  in  this 
case.  The  material  faota  may  be  briefly 
stated:  The  insured  disappeared  absolutely, 
leaving  his  wife  as  beneHciary  under  his  cer- 
tiflcste  of  insurance  issued  by  the  defendant 
She  waited  nine  years,  and  then  sued  to  re- 
cover the  total  insurance  of  $2,000.  In  this 
situation  the  defendant  seeks  a  compromise. 
It  is  not  unreasonable  to  assume  that  the  de- 
fendant regarded  the  chances  of  success  in 
the  litigation  as  decidedly  in  favor  of  the 
plaintiff.  The  legal  presumption  arising  at 
the  end  of  seven  years  that  the  insured  w«a 
dead  had  existed  tor  two  years.    What,  then. 
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wu  there  to  compromise  in  the  action  then 
pending!  Clearlj;,  but  one  thing  wblb  dealt 
with  or  could  t>e  in  the  agreemeat  of  eettle- 
ment,  to  nit,  the  poaaibilitf  Uiat  the  insured 
should  prove  to  be  alive.  That  this  was  the 
basis  of  com  promise  upon  which  the  agree- 
ment rested  is  perfectly  apparent  on  the  face 
of  the  instrument.  The  defendant  said  to 
the  beneficiary;  "Oive  us  sixteen  months' 
more  time  to  proTe  the  insured  is  alive  and 
discontinue  tout  suit  at  once.  If  you  do 
this,  we  will  make  jou  a  cash  payment  of 
f606,  which  is  not  to  be  paid  back  in  taj 
event,  and,  at  tJie  expira>tion  of  the  sixteen 
months,  if  we  fail  to  prove  the  insured  is 
alive,  we  will  pay  you  91,334,  which  is  to 
be  held  for  both  of  ua  by  a  trustee  mean- 
while, and,  if  we  do  prove  it,  the  money  is  to 
be  returned  to  us," 

It  is  urged  tliat  there  is  no  consideration 
for  this  agreement.  The  discontinuance  of 
the  action,  the  extension  of  time  in  which 
defendant  was  to  pay  the  inanrance,  and  the 
compromise  of  a  doubtful  claim  were  a  suCS- 
cient  consideration.  ' 

It  is  also  urged  that  the  trial  judge  found 
that  when  the  agreement  was  entered  into 
both  parties  believed  the  insured  was  dead. 
It  was  also  found  that  notwithstanding  such 
belief  the  contract  recognised,  contem- 
plated, and  provided  for  the  possibility  of 
the  insured  being  alive.  It  is  to  be  kept  in 
mind  that  the  present  action  is  limited  to  the 
cash  payment  that  was  to  have  been  made 
under  the  agreement,  and  in  regard  to  wjiich 
the  defendant  was  in  default  at  the  time  it 
was  discovered  that  the  insured  waa  alive. 
This  payment  should  have  been  made  when 
the  contract  was  signed,  and  it  was  then  dis- 
tinctly agreed  that  it  should  not  be  paid  back 
"in  any  event,"  which  meant  it  ahould  not 
be  repaid  even  if  it  were  subsequently 
proved  that  the  insured  was  alive.  In  view 
of  all  the  circum stances,  it  cannot  be  said 
that  the  parties  entered  into  the  agreement 
laboring  under  a  mutual  mistalce  of  fact. 
Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence, 2d  ed.  I  855,  states  the  correct  rule 
governing  this  case:  "When  parties  have  en- 
tered into  a  contract  or  arrangement  based 
upon  uncertain  or  contingent  events  pur- 
posely as  a  compromiae  of  doubtful  claima 
arising  from  then,  and  where  parties  have 
knowingly  entered  into  a  speculative  con- 
tract or  transaction,— one  in  which  tbey  in- 
tentionally speculated  as  to  the  result,  and 
there  is  in  either  case  an  absence  of  bad 
faith,  violation  of  confidence,  misrepresenta- 
tion, concealment,  and  other  inequitable  con- 
duct mentioned  in  a  former  paragraph,  if 
the  facts  upon  which  such  agreement  or 
transaction  was  founded  or  the  event  of  the 
agreement  itself  turned  out  very  differently 
from  what  was  expected  or  anticipated,  this 
error,  miscalculation,  or  diaappointment,  al- 
though relating  to  mattera  of  fact  and  not 
of  law,  is  not  such  a  mistake,  within  the 
meaning  of  the  equitable  doctrine,  as  enti- 
tles the  disappointed  party  to  any  relief, 
either  by  way  of  canceling  the  contract  and 
rescinding  the  transaction,  or  of  defense  to 
a  suit  brought  for  its  enforcement.  Id  such 
classes  of  agreements  and  transactions  the 
60  L.  R.  A. 


parties  are  supposed  to  calculate  the  chances, 
and  they  certainly  assume  the  risks."  Again, 
in  I  849,  Mr.*  Pomeroy,  after  dealing  with 
relief  where  a  party  is  mistaken  as  to  his 
legal  rights,  interests,  or  relations,  closes 
with  these  words:  "It  should  be  carefully 
observed  that  this  rule  has  no  application 
to  cases  of  compromise,  where  doubts  have 
arisen  as  to  the  righta  of  parties,  and  they 
have  intentionally  entered  into  an  arrange- 
ment for  the  purpose  of  compromising  and 
settling  those  doubts.  Such  compromises, 
whether  involving  mistakes  of  law  or  fact, 
are  governed  by  special  considerations."  A 
number  of  instructive  authoritiea  are  cited 
by  the  learned  author  under  both  of  these 


It  may  be  observed,  in  this  connection, 
that  the  trial  court  found  that  there  was  no 
fraud   on   the  part  of  the  beneficiary,  and, 

substantial  It,  that  she  had  acted  through- 
out in  good  faith.  The  agreement  was  in 
furtherance  of  a  lawful  compromise,  and  en- 
forceable without  regard  to  the  validity  of 
the  beneficiary's  claim  under  the  original 
certiflcate  of  insurance.  ComproniiseB  of 
disputed  claims  fairly  entered  into  are  final. 
and  will  be  sustained  by  the  courts  without 
regard  to  the  validity  of  the  claims.  WeArum 
V,  Kuhn,  01  N.  Y.  623 ;  White  v.  Hoyt,  73  N. 
Y.  605;  Dunham  t.  Orisuxld,  100  K  Y.  224, 
3  N.  E.  70;  Cron*  v.  Hunter,  28  N.  Y.  389; 
HouMtt  V.  Wright,  1  Wend.  355,  19  Am.  Dec, 
508.  The  defendant,  in  executing  the  agree- 
ment of  compromise,  assumed  the  risk  and 
calculated  the  chances  of  being  placed  in  the 

Kesent  situation,  and  there  would  seem  to 
no  reason  in  law  or  public  policy  why 
ElaintifT  should  not  recover.  It  would  be  a 
arah  rule,  indeed,  that  would  preclude  in- 
surer and  benetlciary  nine  years  after  the  in- 
sured had  disappeared  from  entering  into  an 
enforceable  agreement  of  compromise  under 
the  state  of  facts  here  disclosed. 

The  judgment  of  the  Appellate  Division 
ahould  be  retJersed,  and  the  judgment  of  the 
trial  term  affirmed,  with  coats  to  the  plain- 
tiff in  all  the  courts. 

Parker,  Ch.  J.,  and  MuwUm,  V>u. 
Onllen.  and  Wsrmar,  JJ.,  ooncur.  G*^, 
J,,  dissents. 


Joseph  LEFROIS,  RetpU 

COUNTY  OF  MONROE,  Appt. 

(192  N.  T.  B«8.) 

A  eonntr  !■  not  liable  fop  tlie  vollatlOB 
of  A.  strenia  nnd  the  siirronnAliiK  a-t* 
moBphere  by  sewsffe  from  its  penltentlar; 

and  ilmsbiHise,  nmdncted  to  reservoirs  on  a 
nearb;  farm  owned  bj  It  and  then  spread 
□pon  tbe  land,  since  It  sets  In  tbe  matter  In 
Its  savemmentst  capacity;  although  an  [n- 
Junctlon  to  abate  the  nnlaance  may  t>e  granted 


Note.— On  tbe  general  subject  of  the  liabil- 
ity of  a  county  for  torts  or  nesllgence,  see  not* 
to  HuEhes  V.  UoarM  Coant]r  (N.  Y.)  80  L.  B. 


LKTHon  y.  MoNBOB  Counrr. 
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APPEAL  b;  defendant  from  a  judgment 
of  tbe  Appellate  DiTision  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
•  judgment  of  &  Monnw  Equity  Term  in 
favor  of  plaintiff  in  an  action  brought  to 
restrain  a  nuiaance  aonunitt«d  by  defendant 
to  the  injurj  of  plaintifTi  prc^ier^.     Be- 

The  facta  are  stated  in  the  opinion. 

Jfr.  JabB  Sannond,  for  appellant: 

The  defendant  ii  not  liable  for  the  torta 
of  ita  public  offlcera  nhile  in  the  perform- 
inec  of  duties  connected  with  the  inatltu- 
tiona  in  qupation,  on  the  ground  that  the 
■erricea  performed  in  and  about  said  in- 
atitution  are  for  Uie  public  good,  in  obedi- 
ence to  law,  in  which  the  defendant  haa  no 
particular  interest,  and  from  which  it  de- 
rives no  particular  benefit  in  fb  corporate 
capacity;  that  neither  the  board  of  super- 
visnri,  nor  the  oflicerB  elected  or  appointed 
by  it  to  superintend  these  institutions,  are 
the  agents  or  serranta  of  the  county  of  Mon- 
roe, but  all  of  them  act  as  officers  charged 
with  a  public  service,  for  whoae  acts  in  the 
diac^inrge  of  ofBcial  duty  no  actions  lie 
against  the  county.' 

Slarke}/  t.  Queena  County,  1S4  N.  Y.  6TS, 
39  L.  R.  A.  40.  4S  N.  E.  71 ;  1  EHll.  Mun. 
Corp.  4th  *d.  IS  23.  27,  9(13-966:  n-uqhm 
r.  Monroe  Counlji,  14T  N.  Y.  4fl,  32  L.  R.  A. 
373.  41  N.  E.  412;  Maamilian  t.  New  York, 
62  N.  Y.  160,  20  Am  Rep.  468;  Wehn  v. 
Oaffe  County  Comrs.  5  Neb.  494,  25  Am  Rep. 
4fl7 ;  Threadgill  v.  Anson  Count)/  Comrt.  90 
K.  C.  352,  G  S,  E.  189;  AII>recht  v.  Queena 
County,  64  Bun,  399  32  N.  Y.  Supp.  473 :  AI- 
anion^a  v.  Albany  County  B-upert.  26  Hun, 
SSI:  Symonda  v.  Clay  County  Bupern.  71  III. 
35.i:  LawB  1S92.  chap.  686,  E  2,  County  Lane; 
Hollenbecls  r.  Winnebago  County,  QS  Tll. 
US,  35  Am.  Rep.  IBl ;  Bmith  t.  Roaheater, 
70  N.  Y.  SIO. 

Vetera.  StnU  *  StnU  Brotlier^  for 
respondent; 

A  totrn  or  county,  being  the  owner  and 
■mtitled  to  the  confarol  and  management  of 
land  and  real  eotate.  and  having  the  advan- 
tage of  such  ownership  with  all  its  incidents, 
is  »abject  to  the  same  duties  and  responsi- 
bilitiea  for  its  care  and  management  as  a 
private  owner  would  be. 

Eastman  v.  Mere-iith,  38  N.  H.  284,  72 
Am.  Dec.  302 1  Bill  t.  Boston,  122  Mass. 
35S.  23  Am.  Rep.  332 ;  Bigelote  t.  Randolph, 
14  Gray,  344;  Bailey  y.  Nme  York,  3  Hill, 
.■131,  38  Am.  Dec.  889;  Oliver  v.  Worcester, 
102  Mass.  489.  3  Am.  Rep.  481;;  Neff  v. 
WtOetley,  143  Mohb.  463.  2  I^  R.  A.  600, 
M  N.  E.  111;.  2  Dill.  Mun.  Corp.  tJ  779, 
780,  pp.  892-894;  R^tckeater  White  Lead 
Co.  T.  Rochetter,  3  N.  Y.  463,  53  Am.  Dec. 
316;  WMt  t.  Brockport,  16  N.  Y.  161,  note; 
Hannon  v.  SI.  Loui*  County,  68  Mo.  313  i 
rtaytr  v.  fioaton,  19  Pick.  61],  31  Am.  Dec 
MUKA. 


157 ;  Proprietors  of  Look*  d  OanaU  v, 
LovmU,  7  Gray,  223;  Hildreth  t.  LoweU,  11 
Gray,  S46;  Hiukell  r.  Now  Bedford, -109 
iUet.  208;  Akron  v.  lIcComl>,  18  Ohio,  229, 
Gl  Am.  Dec.  453;  Rhodea  r.  Cleveland,  10 
Obio,  159,  38  Am.  Dec.  82;  Michel  i. 
ifoni-oe  County  Supers.  39  Hun,  47  ;  Chap- 
man y.  Rochester,  110  N.  Y.  273,  1  L.  R.  A. 
206,  18  N.  E.  BS;  franou  v.  Bohoellkopf, 
S3  N.  Y.  152;  Beaah  v.  Elnira,  22  Hun,  168; 
Byrnes  v.  Cohoei,  87  N.  Y.  204;  GouM  t. 
Rochester,  105  N.  Y.  40,  12  N.  E.  275; 
Xoonaa  y.  Albany,  79  N.  Y.  470.  35  Am. 
Rep.  640;  Seifert  y.  Brooklyn,  101  N.  Y. 
136,  64  Ani.  Rep.  664,  4  X.  E.  321. 

Countiw  have  been  held  liable  for  wrong- 
doing in  the  infringement  of  patents. 

May  V.  Meroer  Oovntg,  30  Fed.  Ren.  246; 
Hay  y.  Logan  County  Comrs.  30  Fed.  Rep- 
250;  If  ay  v.  ^o«d  du  Lan  County,  27  Fed. 
Rep.  Oai. 

Also  for  the  oonrersion  of  moneys,  and 
for  money  had  and  received,  whereby  the 
property  rights  of  another  were  injuriously 
affected. 

Xeaman  v.  Ltinn7tton  County  Sapers.  45 
N.  Y.  876;  iStrDujfh  T.  Jefferton  County 
Supers.  110  N.  Y.  212,  23  X.  E.  .W2. 

it  is  not  QecesBary  for  tbe  plaintiff  ta  rely 
on  the  doctrine  of  re/t/ioiidfat  su/irrior,  for 
the  reason  that  the  wrongs  complained  of 
were  committed  by  the  board  of  superrisors 
themselves,  in  their  organised  capacity. 

The  acta  of  the  board  of  supervisors,  in 
the  matt«r  coniplftined  of,  were  tbe  corpo- 
rate acts  of  the  county  itself,  performed  by 
itsi^ir.  and  not  through  anv  agency. 

Lee  y.  Sandy  BiU,  40  N.'  T.  448. 

Cnllen,  J.,  delivered  the  opinion  of  the 

The  action  is  brought  to  restrain  the  con- 
tinuance of  a  nuisance,  and  for  damage*. 
The  complaint  allied  ownership  and  occupa- 
tion by  tbe  plaintiff  of  a  tract  of  land  in  the 
town  of  Brighton,  county  of  Monroe ;  that 
the  defendant  owned  a  tract  of  land  near 
plaintiff's  premises,  on  which  it  maintained 
the  county  penitentiary  and  the  county  alms 
house,  and,  until  the  sale  of  a  portion  of  the 
premises  to  the  st&te,  on  insane  aaylum; 
that  the  defendant  owned  and  possessed 
another  tiact  of  land  or  farm  across  the 
road  from  that  flrst  mentioned;  that  a 
stream  ran  along  said  lands,  and  also  along 
thoae  <rf  the  plaintiff;  that  the  defendant 
discharji^d  the  night  !<oil,  offal,  and  garbage 
from  the  penitentiary,  alms  house,  and  in- 
sane asylum  into  said  stream  until  the  year 
183.?.  when,  in  an  action  brought  against 
the  board  of  supervisors  of  tbe  defendant, 
it  was  restrained  from  further  permittintr 
sewage  to  run  into  the  water  way ;  that,  after 
said  time,  and  until  the  commencement  of 
the  action,  sewage  and  night  aoil  were  spread 
over  the  farm  or  tract  of  land  on  the  oppo- 
site side  of  the  road  froni  the  buildings;  and 
that  thereby  the  defendant  created  a  nni- 
sacce,  to  the  great  damage  of  the  plaintiff's 
land  and  stock.  The  answer  admitted  the 
ownership  of  the  parcels  of  land  described 
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triod  at  epecial  tenn,  and  the  learned  oourt 
found,  as  matter  of  fact,  that  the  defendant 
had  maintained  the  nuiaauce  charged  in  the 
complaint,  and  awarded  to  the  plaintiff 
$600  for  dama.^tes,  and  an  injunction  per- 
petuall7  enjoining  and  reatraining  the  de- 
fendant from  permitting  any  sewage  or  other 
foul  or  filthy  matter  from  defendant's  build- 
ings or  premises  to  run  Into  the  atream  men- 
tioned, or  to  flow  in  any  way  over  or  past 
the  lands  of  the  plaintiff  in  auch  manneir 
AS  to  pollute  the  air  thereon  or  the  waters 
-of  the  stream.  The  judgment  entered  on 
this  decision  was  unanimously  alarmed  by 
the  appellate  division.  We  »Te  therefore  eon- 
fioed  in  oiir  eiramination  to  the  question 
whether  the  facts,  ae  found,  sustain  the  con- 
clusions of  law,  and  to  the  consideration  of 
any  legal  errors  duly  raised  by  exceptions 
as  to  the  reception  or  rejection  of  evidence. 

The  facts  alleged  in  the  complaint  and 
found  by  the  court  shoiv  concluaively  that  i 
the  county  of  Monroe  acted  in  the  premises 
in  its  governmental  capacity,  and  it  conse- 
quently follows  that  the  conclusions  of  law 
based  thereon,  holding  it  liable  in  damages  to 
the  plaintiff,  cannot  be  sustained.  It  Is 
clearly  alleged  and  found  that  the  county  of 
Monroe  for  twenty  yeara  has  bepn  the  owner 
and  In  poasession  of  certain  lands,  on  which 
are  located  the  ponitentiary,  alma  houae, 
and,  prior  to  1892,  the  Monroe  county  in- 
sane asylum;  also,  a  farm  of  about  60  acren 
opposite  the  above  premises,  on  which  have 
been  constructed  two  targe  tanks  or  reser- 
voirs, into  which  are  introduced  pipes  run- 
ning from  said  buildings,  conducting  the 
eeWBce  thereof,  except  the  night  soil  of  the 
penitentiary. 

Few  questions  have  given  rise  to  more  di- 
-vereity  of  judicial  opinion,  or  greater  con- 
flict in  judicial  decisions,  than  that  of  the 
liability  of  municipal  corporations  for  the 
acts  of  their  officers  or  aervanta.  In  every 
state  In  this  country,  as  far  as  we  know,  that 
follows  the  common  law,  a  distinction  is 
drawn  between  the  class  of  cases  in  which 
the  municipality  is  held  liable  for  the  torts 
of  Itji  agents,  and  those  in  which  it  is  held 
exonpt.  But  not  only  the  grounds  on  which 
the  distinction  is  placed,  but  the  line  of 
cleavage  itself  between  liability  and  non- 
liiihility.  differs  greatly  in  different  iuris- 
tions.  Which  distinction  is  the  sound  one, 
ajid  whether  any  distinction  will  logically 
stand  the  test  of  final  analysis,  haa  been 
qiifsttoned.  NeverthelpHS.  in  this  state  the 
rule  governing  the  liability  or  nonliability 
of  a  municipal  corporation  has  for  the  past 
twenty-five  yeara  been  settled  by  an  unbroken 
line  of  authority,  slthmigli  there  have  been 
at  times  differences  of  opinion  as  to  the  ap- 
plicntion  of  the  rule.  In  Ma-itmilian  y.  liew 
Yorl-,  «2  N.  Y,  1(10,  20  Am.  RfTi.  ifiS,  there 
■was  stated  the  broad  general  doctrine  that 
two  kinds  of  duties  are  imposed  on  municipal 
■corporations, — the  one  governmental,  and  a 
branch  of  the  general  administration  of  the 
^vemment  of  the  state,  and  the  other  qua«i 
60  L.  R.  A. 


private  or  corporate ;  that  in  the  e 
the  latter  duties  the  municipality  Is  liable 
for  tliB  acts  of  its  ofGcera  or  agents,  while 
in  the  former  it  is'  not.  It  was  there  held 
that  the  care  and  custody  of  criminals  and 
paupers  imposed  on  the  commissioner  of 
charities  of  the  city  of  New  York  was  gov- 
ernmental, not  corporate,  and  that  the  city 
was  not  liable  for  the  negligence  of  the  em- 
ployees of  that  board.  This  doctrine  has 
been  steadily  adhered  to  by  this  court.  Bam 
V.  NeiD  Yoik.  70  N.  Y.  450 :  A>io  York-  if  B. 
BawmiU  d  Luvibor  Co.  t.  Brooklj/n,  71  N.  Y. 
580:  Bvghes  v.  Jfonroe  County,  147  N.  V. 
40.  39  L.  R.  A.  33,  41  N.  E.  407 ;  Springfield 
F.  £  if.  Int.  Co.  V.  Keeseville,  148  N.  Y.  46, 
30  L.  K.  A.  660,  42  N.  E.  405.  In  the  Hugktt 
Caaa  it  was  unsuccessfully  sought  to  hold 
this  defendant  liable  for  an  accident  occurring 
to  an  employee  in  the  insane  asylum  on  the 
same  premises  in  reference  to  which  the 
present  suit  is  brought-  Judge  Bartlett 
there  said:  "In  Maxmilian  r.  Sew  York, 
this  court  laid  down  the  rules  of  law  that 
control  this  case."  It  is  also  to  be  remem- 
bered that  the  responsibility  of  this  defend- 
ant for  the  acts  of  its  officials  is  not  the  same 
as  that  which  obtains  in  the  case  of  ordinary 
municipal  corporations.  If  the  defendant 
was  not  liable  for  the  negligence  of  the  of- 
ficers in  control  of  the  penitentiary  and  alms 
houao  prior  to  the  county  act  of  1892.  it  is 
not  rendered  liable  by  that  act.  In  liarkey 
V.  Qaems  County.  154  N..Y.  075,  39  L.  R.  A. 
46,  49  N.  E.  71.  this  court  held  that  the  coun- 
ty was  not  liable  for  an  injury  occasioned 
by  a  defective  bridge,  with  the  maintenance 
of  which  the  county  was  charged.  It  ia 
sought  to  distinguish  this  case  from  tJiose 
cited,  in  that  here  the  county  owns  a  farm 
which  it  is  claimed  it  possesses  as  an  or- 
dinary proprietor,  and  subject  to  the  lattp.r's 
duties  and  liabilities  as  to  his  neighbors.  The 
same  point  was  raised  in  the  Eugkea  Case, 
but  the  court  held  that  the  farm  was  a  mere 
incident  to  the  maintJ>nance  of  the  paupers 
and  the  insane.  Neither  the  complaint, 
findings,  nor  the  judgment  rendered  by  the 
court  is  C(»lfined  to  the  farm.  They  rdate 
to  the  management  of  the  public  buildings. 
The  learned  court  below  was  of  opinion 
that  the  judgment  could  be  upheld,  on  tlie 
doctrine  which  prevails  in  the  state  of  Maa- 
sachusetts,  and  is  stated  In  Bill  v.  Boston, 
122  MuBs.  344,  23  Am.  Rep.  332.  Substan- 
tially, the  doctrine  ia  that  municipal  corpora- 
tions are  not  liable  for  negligence  or  mis- 
conduct in  the  performance  of  their  corpor- 
ate duties  to  persona  interested  in  such  per- 
formance, but  are  liable  to  third  partiea 
whose  property  rights  are  invaded.  This 
rule  has  the  merit  of  great  clearness  and  easy 
application,  but  is  not  consistent  with  the 
dedsions  in  this  state.  It  would  relieve  the 
municipality  from  the  liability  for  defective 
streets,  which  exists  with  us  (Wae(  v.  Brock- 
pori.  10  N.  Y.  181,  note),  and  would  have 
rendered  the  municipality  liable,  probably, 
in  Maxtiiilian  v.  Neio  York,  02  N.  Y.  160,  20 
Am.  Rep.  468,  sad  aett&inly  in  Bam  y.  Voio 
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Tork,  70  N.  Y.  ISQ,  in  irhich  cues  it  was 
b«lil  to  be  exempt. 

Under  the  autiority  of  the  line  of  caaei 
citt^  from  this  court,  we  feel  constrained 
to  reverse  this  judgment.  But  the  plaintiff 
ia  not,  and  lias  not  be«n,  without  remedy. 
H«  could  at  any  time  maintain  an  action 
against  the  board  of  BuperriBon  and  the  of- . 
Seers  in  tlie  control  of  the  public  buildingB, , 
and  hare  the  furOier  oontinuanee  of  the  nui- ; 
luice  eiijoiiicd.  Such  a  proceeding,  brought 
against  specific  officials,  wbo  might  be  sum- 
uuirilj'  dealt  with,  in  case  of  disobedience  of 
the  judgment  of  the  court,  would  be  fully 


as  efficient  as  a  judgment  against  tlie  eoimtT, 
in  its  coTDorate  charB«ter.  The  complaint 
discloses  that,  in  two  actions  by  third  par- 
ties against  tlie  board  of  superrigors  prior  to 
the  present  suit,  the  plaintiffs  were  sutwega- 
ful. 

The  jitdgjnent  should  be  reveried,  and  com- 
plaint disiniesed,  but  without  costs  in  any 

Parker,  Ch.  J.,  an  I  Or*7>  Bartlatt,  Mil 
Werner,  JJ.,  concur. 
M*rtlm  and  Vum,  JJ.,  diasenk 
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1.  A  declatoB  by  m  mtmte  eonrt  ma  to  tke 
evnntracttan    at    >ii   mst    of    C!<inKr«Ba 

fovemlDK  mInlDK  elalmi  ahonla  not  tw 
fftllDwed  if  It  Is  wrone,  under  the  doctrine 
of  ilnre  dcciait  or  on  tlie  sraand  tbit  tt  has 
become  a  settled  rule  of  properCr.  wben  ths 
conscmrtlon  of  tbat  atstute  bas  not  been  set- 
tled  br    Ibe   Supreme  Court    of    tbe    United 

S.  The  "Bpiiee  o(  iBteraecllOB"  irblch, 
b;  U.  S.  Rev.  Stat.  |  S33S,  In  cbm  of  Inter- 
sntlDg  veins  sball  belong  to  the  prior  loca- 
tion, wltb  all  ore  or  mineral  contained  tbere- 
In,  but  ntbji'ct  to  a  right  of  waj  throngb  It 


for  tbe  subseqaent  locallan.  la  not  limited 
to  the  space  In  wblcb  tbe  Telns  tbemselves  In- 
tersect, but  Includes  tbe  eotire  spsce  witbin 
wblcfa  there  Is  an  Inlerwictlon  of  tbe  claim*. 
aud  tbe  croas  velna  wltbln  tbat  space,  but 
apeilng  within  ths  llmlta  of  tbe  prior  loca- 
tion, belong  thereto, 

S.  A  Io«*.tlAn  for  tnB*«]-Bit«  purpoaea, 
ander  V.  a.  Rev.  Btat.  |  2323.  glTlns  the 
owner  the  right  of  poaseaalou  of  all  lelna  or 
lodes  within  3,000  feel  from  the  face  of  sncb 
tunnel  on  tbe  line  thereof,  not  prerloustr 
known  to  eiist  but  dlseoTeretl  In  sncb  tun- 
nel, to  tbe  same  extent  as  If  discovered  from 
tbe  surface,  does  not  Include  blind  veins  cut 
therein  underneath  prior  lode  clalma 

4.  The  rlsht  to  arive  s  tnnncl  thronsk 
prior  lode  olalnis  la  not  conferred  br 
U.  8.  Rev.  Btat.  i  2338,  and  Mills's  Anno. 
Stat.  I  3141,  as  tbe  former  merelj  permit! 
the  state  to  provide  for  easemeats  for  tbe 
development   of   mines,    and    tbe    latter   does 


Note, — Teint  ttiterteoUng,  eroitlHg,  or  anllCnfr. 
Feins  iHlertecting  or  oroning,  generailt. 
Three  dlffereDt  constructions  of  tbe  proTlslon 
of  I  2336,  tbat  trbere  two  or  mors  veins  Inter- 
Mct  or  croH  eacb  other  prlorlt;  of  title  shsll 
CMern,  and  such  prior  location  shall  be  en- 
titled to  all  ore  or  mineral  contained  wltbln  tbe 
Vice  ot  Intersection,  but  tbe  subsequent  loca- 
tion shall  baie  the  right  of  wa;  through  tbe 
space  of  Intersection  for  the  purposes  of  tbe 
conveulect  working  of  tbe  mine,  have  been 
adapted. 

1.  Tbe  construction  to  tbe  effect  that  the 
pbraae  "space  of  Intersection"  refers  to  the  In- 
ttraectlon  of  the  veins  or  lodes,  and  not  of  tbe 
locations,  and  tbat  the  provlalon  refers  to  veins 
et  lodes  which  Intersect  or  cross  on  their  strike 
wltbln  the  eonaicting  limits  ot  two  locstlons. 
Tbas.  Hall  v.  Equator  Mln,  *  S.  Co.  Morrison 
MtnliiE  Rights,  Sd  ed.  p.  2S2 ;  Bnnagan  v.  Dn- 
Iner.  8  Colo.  408,  8  Pac.  ftes :  Lee  i.  Stab],  B 
Colo.  208,  11  Pac.  TT,  13  Colo,  1T4,  22  Pac,  436 ; 
Morgenaon  v.  Middlesex  Mln,  A  Mill,  Co.  11 
Colo.  17S,  IT  Pac  513,  See  also  Oscamp  v. 
Crrsta]  River  Mln.  Co,  T  C.  C.  A,  233,  IT  U.  B. 
App.  IS.  GS  Fed.  Rep.  2S3,  Infra. 

2.  Tbe  construction  adapted  by  Wllbelm  v, 
Silvester.  101  CaJ.  8S8.  8E  Pac.  S9T.  and  Water- 
valt  Uln.  Co.  V.  Leach  (Arts.)  33  Pec.  418, 
Whidi,  like  the  first  construction,  bolds  that 
tbe  phrase  "space  of  IntersectloD"  refers  to  Che 
lalenectlon  of  tbe  veins  or  lodes,  but,  uollke 
that  conatnictlon.  holds  that  tbe  pRivlslaa  does 
not  spplr  TO  veins  which  croas  or  Intersect  on 
«OL.R.  A. 


but  onlj  applies  whan 
tlons  was  made  prior 
cnatte  subsequenl 


]  thel 


both  ot  tbe  loca- 
that  act,  or  when.  If 
set,  tbe  Telns  cross  or 


8.  The  coQstructloD,  adopted  bj  tbe  principal 
case,  which,  unlike  tbe  dm  and  second  con- 
structions, holds  tbat  the  phrase  "space  of  In- 
tersection" refers  to  the  Intersection  of  tbe 
claims  as  distinguished  from  the  Intersection 
of  tbe  lodes  or  veltia,  and,  like  the  first  con- 
struction, but  unlike  tbe  second,  hoi  da  that  the 
in  applies  to  veins  or  lodes  Intersecting 


[1  their 


rlke  fl 


1  tbe 


onfllcti 


The   fi 


t  of  1872. 

[narked  In  the  opinion  In  the  principal 
rdee  v.  Murray.  4  Moot.  234,  2  Pac.  16, 
J  regard  tbe  phrase  '■space  or  Intersec- 
a  referring  to  tbe  Intersection  of  tbe 
■  dlatlnsutahed  from  tha  veloe  or  lodea 


actios 


merit  c 


tbe  phrase  " 
sppllcatlon  which  Is  naturally  suggested  by 
reading  the  section,  and  avoids  the  necessity  to 
whlcb  tbe  principal  case  was  driven  of  Import- 
ing tbe  words  "claims  or  locatlona"  Thia  con- 
atnictlon, however,  has  tbe  dlasdvantage  tbat 
It  brings  tbe  section  Id  conQlct  wltb  |  2322,  and 
drives  tbe  court  to  the  necessity  of  adopting 
the  rule  that,  sa  between  condlctlng  sections  of 
tbe  aame  statute,  the  laat  In  order  of  arrange- 
ment shall  prevail.  The  second  construction 
seema  to  avoid  both  of  these  objections.  Tlia 
■  construction  bum' 
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C01/}KAD0  HDrKRMK  COUBT. 


IfoT.. 


not  •ttMPpt  to  Moter  •>»  xicb  rigbti.  bat  t« 
limited  to  tb«  oa«  purpose  of  dlscoverr.  In 
wbkb  rsipect  It  hai  been  superseded  b;  the 
act  of  Congresa  od  Chat  subject. 

S*  Th«  Flsht  to  tfrlve  ^  tnuBvl,  for  the 
pDipoMi  ot  dlscoTcrj.  tliroiiKli  >  senior  lalld 
■abslstlQg  locatEoQ,  uDdemeath  Its  surface 
boundaries  eiCended  donnwBnl  Terllcs.llT,  Is 
not  conferred  bj  U.  8.  Hct.  Stat.  |  2323. 

A.  Tlie  pFeaamptlan  Is  tliKt  «11  Telns 
,  dlacOTCrad  lu.  tbat  part  of  ■  tunnel  under 
a  prior  labslstlns  location  of  lode  clalma  be- 
long to  tbe  IstCer.  In  the  absence  of  any  proof 
to  tbe  eonCraiT. 

T*  OfkI  ATldence  thitt  no  ore  hKd  bcea 
dlsoo-rercd  on  mining  claims  at  the  time 
of  tbelr  location  la  Inadmlsalble  In  case  of  a 
conflict  between  those  claims  and  a  labse- 
qaent  tunnel-sits  location,  where  patents  for 
the  elsims  have  been  issaed. 

8.  An  KsslKBmnit  ot  error  to  the  denial 
ot  a  petition  for  tbe  remoral  ol  a  cause  to  a 
Federal  court  will  not  be  considered  when  no 
argument  la  made  on  It. 

•,  LcKTe  to  d«T«loB  blind  veloa  of  » 
t«nnel  wltbln  the  lines  of  prior  lode  claims 
for  tbo  parpose  of  establishing  tbeir  character 
should  not  be  granted  b;  a  court  for  tbe 
coBtlnuatlon  ot  .a  trespass  which  had  been 
made  In  an  attempt  to  Initiate  title  to  thoee 

(NOTembet  20.  1809.) 


APPEAL  hf  defendant  from  a  judgncait  of 
tbe  District  Court  for  El  Paso  Conn^  in 
favor  of  plaintiff  in.  an  action  brtnuht  to  en- 
join defendant  from  remOTine  ore  from  com- 
plainant's mining  claims,     i/prmed. 

The  facta  are  stated  in  the  opinion. 

ilr.  W.  XL  SoRelle,  for  a-^ilant: 
'  The  fact  t^at  a  patoat  has  issued  does  not 
affect  a  tunnel  owner's  right  to  the  protec- 
tion of  the  courts  as  to  such  rights  as  be 
may  have  had  within  the  patented  claim, 
providU  he  had  not  discovered  his  vein  with- 
in time  to  adverse. 

miet  V.  Campbell,  IS  Colo.  SIO,  33  Pac. 
521,  Affirmed  in  167  U.  S.  US,  42  L.  ed.  101, 
17  Sup.  Ct.  Rep.  786;  Enterprise  Jfin.  Co. 
V.  Rico-Aspan  Conaol.  Uin.  Co.  13  C.  C.  A. 
3S0,  32  U.  8.  App.  76,  66  Fed.  Rep.  200,  Af- 
firmed in  167  U.  S.  lOS,  42  L.  ed.  96,  17  Sup. 
Ct.  Rep.  762. 

Though  OUT  inchoiita  tunnel  right  had  ac- 
crued before  the  patent  of  Monarch  and 
Mammoth  Pearl  issaed,  we  could  not  proteet 
that  right  by  protest  with  right  of  appeal 
from  the  decisiui  t>f  the  commissioner  of 
land  office  to  tbe  Secretary  of  the  Interior, 
since  no  vein  had  as  yet  been  discovered  in 
the  tunnel.     Protestant  has  no  right  of  ap- 

Boaton  Qviakailver  Vine,  4  C.  L.  0.  34; 


bat  depend*  upon  what  the  opinion  In  Water- 
vale  MIn.  Co.  T.  Leaeb  (Aris.)  3S  Pac.  41S, 
■upro,  characterises  as  "the  groMest  bnitalltj 
of  statu  tor;  construction." 

Tbe  court  in  Brsnsgan  v.  Dalaney,  8  Colo. 
408,  8  Pac.  609,  In  rept;  to  the  argument  tbat 
If  the  space  of  vein  Intersection  only  be  In- 
tended the  same  space  must  limit  tbe  right  of 
WBT  of  the  Junior  locator,  who  would  then  have 
a  lode  crcBslDg  the  entire  location  of  another 
part  from  side  line  to  side  line,  but  do  right  ot 
wa;  except  at  the  actual  crossing  of  the  veins, 
said  that  In  sueb  event  tbe  Junior  locator  would 
have  s  way  of  necessity  through  the  older  loca- 
tion. 

Tbe  practical  results  o(  tbe  second  and  tblrd 
constructions  are  tbe  same,  so  far  as  concera 
the  resiiectlve  rights  of  the  Junior  and  senior 
locators  to  tbe  ore  or  mineral  wltbln  tbe  con- 
flletlDg  limits  where  veins  crass  or  Intersect  on 
their  strike  within  the  conOletlng  limits  ot  lo- 
cations made  after  the  act  of  ISTZ,  both  deny- 
ing to  the  Junior  locator  any  right  to  the  ore  or 
mineral  withlo  sucb  limits.  The  first  construc- 
tion gives  tbe  Junior  locator  the  right  to  the 
ore  or  mineral  wltbln  his  vein  across  the  en- 
tire space  of  the  Intersection  of  tbe  claims,  ex- 
cept at  the  point  of  Intersection  of  the  two 
vein*  or  lodes.  The  second  construction  was 
adopted,  Independently  ot  each  other,  by  Water- 
vale  MIn.  Co.  V.  Leacb  (Arli.)  SS  Pac.  418,  and 
Wllbelm  V.  Silvester.  101  Cal.  8C8.  S6  Pac.  907. 
supra.  The  rcssoulag  of  the  court  In  the  form- 
er case  Is  substantially  ss  follows ;  Tbe  rules 
of  construction  require  that  H  2S22  and  233S 
shall  be  harmonised.  If  that  Is  possible,  by  a 
reasonable  construction.  If  the  provision  with 
reference  to  •(!□«  intersecting  or  crossing  be 
construed  to  apply  to  veins  crossing  or  Inter- 
secting on  their  strike  within  the  conflicting 
limits  of  locations  made  since  the  act  of  1ST2. 
tbat  provision  Is  In  conBlct  with  |  2322.  wblch 
provides  tbat  tbe  locator  shall  have  tbe  ei- 
cluslve  rigbt  of  possession  and  enjoyment  ot 
all  the  sorfaee  Inelnded  wltbln  tbe  lines  ot  bis 
location  and  all  veins,  lodes,  and  ledges  tbrougb- 
fiO  L.  R.  A. 


out  their  entire  depth,  the  top  or  apex  of 
which  lies  Inside  of  sucb  surface  lines  extended 
down  vertically,  since.  In  the  view  ot  tbe  court. 
the  phrase  In  |  8339 — "space  of  Intersection" — 
must  be  construed  to  refer  to  tbe  Intersection 
ot  the  veins  or  lodes,  as  dlstlngnlabed  from  tbe 
Intersection  ot  tbe  locations  or  claims.  Section 
2322  In  and  of  Itself  prescribes  a  clear  and 
easily  followed  rule  with  respect  to  veins  apei- 
Ing  wltbln  tbe  limits  of  a  location  so  far  a» 
the  on  or  mineral  wltbln  the  boundaries  of 
the  location  extended  down  vertically  Is  con- 
cerned, but  there  are  two  Instances  contem- 
plsted  by  tbe  ststate  where  a  locator  may  pur- 
sue a  lode  beyond  tbe  limits  of  his  claim,  or  the 
ground  wltbln  tbe  boundaries  of  his  claim  may- 
be Invaded  by  an  adjacent  proprietor.  First, 
when  the  lode,  having  Its  apei  wltbln  tbe  boand- 
arles  of  his  claim,  shall  dip  beyond  them,  and. 
second,  when  a  locator  shall  have  located  a  lode 
prior  to  the  lOtb  day  of  Uay,  18T2,  under  the 
mining  laws  then  In  totrx,  and  shall,  as  ^alnat 
a  subsequent  snd  overlapping  claim,  hsve  saved 
his  right  to  his  lode  In  tbe  manner  prescrltted 
In  the  act  of  18T2.  When  a  rlgbt,  under  either 
of  these  beada  is  asserted  to  follow  tbe  vein 
beyond  the  limits  of  the  location,  a  conflict  of 
rights  may  arise,  by  reason  of  tbe  erosslng,  tn- 
tersectlng.  or  uniting  of  tbe  velna  for  tbe  de- 
termination of  wblcb  no  rule  is  otherwise  pre- 
scribed, and  wblcb  are  therefore  tbe  appropri- 
ate subjects  ot  tbe  legislation  embodied  Id  % 
2330. 

It  seems  to  tbe  annotator  tbat  tbe  opinion 
In  tbe  principal  case  misapprehends  the  por- 
tion taken  by  Chief  Justice  Beatty  In  his  con- 
curring opinion  In  Wllbelm  v.  Silvester,  101 
Cal.  3SS.  35  Pac.  99T.  The  statement  qooted 
from  bis  opinion  was  merely  preliminary  to  a 
demonstration  that  surface  locatians  on  cros* 
veins  may  be  made  so  as  not  to  eonHlet,  while 
at  the  same  time  tbe  portions  ot  tbe  veins  In- 
cluded In,  or  covered  by,  tbe  respective  locations 
win  Intersect  In  depth— In  some  caoea  within 
tbe  surface  lines  of  one  or  tbe  other  location  ex- 
tended downward  vertically,  and  In  other  eases 


Calboux  Gold  Mnasa  Co.  t.  Ajax  Gou>  Uikihs  Co, 


ait 


Cerro  Bonito  Quioknlver  Minet,  4  C.  L.  0. 
3;  Partotit  v.  ElUa,  23  L.  D.  60. 

Wliat  poased  by  the  certificate  of  the  re- 
eeifer  wus,  at  best,  no  more  than  a  defea»- 
ib1«,  equitable  title;  defeasible  by  showing 
the  fact  whicli  it  is  now  sought  to  prove. 

The  land  officers  mu;  cancel  entries  ille- 
fallj  allowed. 

aark.  Mineral  law  Dig.  p.  239,  H  20 ;  Oer- 
Man  Int.  Co.  v.  Harden,  21  Colo.  127,  40 
Pae.  453;  UH  Case,  3  L.  D.  182;  Wiicoar  v. 
Jackaon  ea  dem.  WConnell,  13  Pet.  498,  10 
L  ed.  264;  BalUtt  t.  Hamburg  Lodea,  27  L. 
D.  112;  Jfeifurdto  Gate,  8  C.  L.  0.  38.  194, 

Where  a  patent  has  been  granted  in  a  case 
in  which  a  person  having  oonfiicting  inter- 
Mta  either  could  not  adverse,  or  where  his 
dumt  were  of  sucb  a  ^aracter  as  not  to 
come  properly  within  the  scope  of  adTcrse 
proeeedings,  the  elaimant  is  not  estopped  by 
the  pat«Mt. 

Zron  Silver  Min.  Co.  ».  Campbell,  136  U. 
a  286.  34  L.  ed.  155.  10  Sup.  Ct  Rep.  765 ; 
KHterprUt  liin.  Co.  v.  Rioo-A-apen  Canaol, 
Milt.  Co.  13  C.  C.  A.  390,  32  U.  8.  App.  75, 
M  Fed.  Rep.  200, 167  U.  S.  108,  42  L.  ed.  9Q, 
17  Sup.  Ct.  Kep.  762. 

The  fact  of  exclusions  of  territorr  or  of 
reins  by  the  patent  ol  the  Victor  Conaoll- 
dsted  claim  in  no  wise  afTMts  the  richts  of 
the  parties,  as  the  law  will  declare  them. 

■Itngether  without  the  inrrace  Unas  of  both 
Icntlona.  The  purpose  of  this  demon  strati  on 
wss  to  bIiow  that  there  were,  at  least,  two  cod- 
tin^renelei  when  veins  cross  or  Intersect  on  their 
(trlke  to  which  |  2S36  can  be  applied  without 
brlDElnK  It  In  toulllct  with  the  terms  of  I  2S22. 
The  porpoK  of  this  opEalon  aeenis  to  have  IweD 
to  Mmbat  the  armament,  made  agaiait  the  eon- 
stmrtEon  which  denies  the  application  of  the 
provision  to  veins  which  cross  or  Intersect  on 
their  strike  within  the  conflicting  limits  of  lo- 
catlona.  baaed  on  the  sapposltlon  that  the  oni; 
possible  application  of  the  provision  Is  to  veins 
■hicb  cross  on  their  strike  becaaae  parallel 
vrini  never  do  Intersect  on  their  dip.  Thus, 
the  opinion,  Instesd  of  aiding  the  position  thst 
the  provision  applies  to  veins  iDteraectIng  on 
their  strike  within  the  conflietinK  limits  ot  lo- 
cations, famlabes  an  additional  argnmsnt 
■gainst  that  position  br  showing  that  the  »tc- 
tlon  has  ample  scope  for  application  without 
■pplTlng  It  to  such  a  case. 

Section  2830  does  not  apply  where  there  is 
but  a  single  vein  on  which  overiapping  ioca- 
lloDS  are  made.  Omar  v.  Boper,  11  Colo.  3B0, 
IB  Pae.  443,  IB  Morrison,  Uining  Rep.  490, 

Oscamp  V.  CrralBl  River  Hln,  Co.  T  C.  C.  A, 
333,  19  V.  S.  App,  18.  Gg  Fed.  Rep,  293,  *Rjt 
thst  the  doctrine  that  where  two  veins  cross 
apon  the  surface  the  Junior  locator  can  hold  to 
Its  vein  within  the  sfisce  ot  intersection  of  the 
two  claims  except  at  the  vary  point  of  inter- 
section of  the  two  lodes  it  supported  b;  re- 
peated decisions  of  tbe  supreme  court  of  Calo- 
mdo.  and  that  the  court  Is  not  disposed  Co  con- 
ttorert  It :  but  asrs  that  that  doctrine  does  not 
operate  to  vest  the  luntor  locator  with  the  right 
to  the  Intersecting  space  oataide  of  Its  vein, 
witboat  a  reloeatlaa  hj  him.  apon  the  failure 
of  the  senior  locator  to  do  the  required  develop- 
In  Btinehfleld  v.  Glllls,  as  the  facts  appeared 
on  ihe  flrst  appeal  In  SS  Cal.  SB,  30  Pbc.  83U. 
the  defendant,  who  was  the  owner  of  a  single 
Dolocated  claim,  Cransferied  a  portion    of    the 
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Daviet  v.  Weihlold.  139  U.  S.  DOT.  8S  L. 
ed.  238,  11  Sup.  Ct.  Rep.  028. 

Excluding  conflicting  ground  from  a  pat- 
ent does  not  forfeit  tue  right  unle«B  it  ii 
abandoned. 

Black  Queen  Lode  v.  Exeelaior  Jfo.  1  Lode, 
22  L.  D,  343;  Aspen  ComoI.  If  in,  Co.  22  I*. 
D.  8;  Branagan  v,  Dv.laney,  2  L.  D,  744;  Re- 
bellion ilin.  Co.  1  L.  D.  542;  Van  Zandt  t. 
Arjicnfina  Jfin.  Co.  2  McCraiy,  159,  8  Fed. 
Rep.  725,  4  Morrison  Mining  Rep.  441 ;  Bon- 
tnght  T.  Prtneesa  O.  if.  Co.  EI  Paao  County 
(Colo,),  opinion  by  Judge  Campbell. 

This  lode  has  every  requisite  of  a  valid 
crOHs  lode,  ail  of  the  veins  necessHry  to  con- 
stitute it  such  being  conceded  by  the  parties 
and  found  by  tbe  court;  but  still  entry  upon 
or  underneath  the  surface  of  plaintifTs 
claims  is  perpetually  enjoined.  In  this  tbe 
nisi  prius  court  sees  fit  to  overrule  the  long 
line  of  decisions  of  our  supreme  court, 

Branagan  v.  Dulaney,  8  Colo.  408.  8  Pae. 
069 ;  Uorgenten  v.  Middlesen  Min.  d  Mill.  Co. 
11  Colo.  176,  17  Pae.  513;  Lee  v,  Stakl,  9 
Colo.  208,  II  Pae.  77,  13  Oolo,  174,  22  Pae 
436. 

In  the  cases  of  Oicamp  v.  Crystal  River 
Min.  Co.  7  C.  C.  A.  233,  19  U.  S.  App,  18.  58 
Fed.  Kep.  293,  and  Enterpriae  Mm.  Co.  v. 
Rico-Aapm  Consol.  Min.  Co.  13  C.  C.  A,  390, 
32   U,   S.  Ai^   7G,   66   Fed.   Bep.   210,   tbe 

claim  to  the  plalntllf  by  a  deed  of  bargain  and 

sale.  Immediately  after  thn  transfer  the  de- 
fendant located  the  portion  of  the  claim  not 
transferred,  and.  within  a  fpw  days  thereafter, 
the  plalntilT  located  the  portion  tranaferred  to 
him.  A  vein  within  the  defendant's  location, 
and  another  vein  within  the  pialDtllTa  location, 
in  their  descent  Into  the  earth  Intersected  with- 
in tbe  pislntlff's  location.  The  court  held  that 
the  plalntiir.  rather  than  the  defendant,  was 
entitled  to  tbe  mineral  at  the  paint  of  intar- 
sectloa  of  the  two  veins  upon  the  ground  that 
defendimt  was  estopped  by  his  deed  to  deny 
that  there  was  a  location  prior  thereto,  that 
tbe  deed  passed  tbe  title  of  the  portion  at  tbe 
claim  therein  deacrlbed  to  the  plalntllf  to  the 
same  extent  and  with  the  same  eHect  that  a 
patent  from  the  United  States  would  have 
passed  it :  and  that  i  2336  did  not  apply. 
On  a  second  appeal  In  Chat  case  Itappeared  that 
tbe  tract  sold  to  plalntllT  was  distinct  from  Ihe 
claim  which  was  retained  by  the  defendant,  and 
that  that  claim,  and  a  claim  covering  the  tract 
conveyed  to  plaintiff,  had  bepn  previously  lo- 
cated separately,  the  location  of  the  claim  re- 
tained by  defendant  being  Qral  la  point  of  time. 
It  also  appeared  that  before,  and  at  the  time  of, 
the  conveyance  the  two  claims  had  been  treated 
as  one,  and  the  dividing  line  between  tbem  dis- 
regarded. The  conrt  beld  that  the  change  of 
facts  did  not  require  a  dUfereat  decision  from 

It  Is  obvious  tbat  tbe  second  coustmctlon  ot 
tbe  provision  with  reference  to  crossing  or  In- 
tersecting velDS  does  not  allow  the  Junior  lo- 
cator a  right  of  way  acroaa  the  surface  of  the 
Benlor  location  ;  and  the  concurring  opinion  In 
Wllhelm  V,  Silvester,  already  referred  to,  coo 
cludES  with  the  Btatement  that  the  practice  of 
miners  In  making,  and  of  tbe  land  otnce  in  per- 
mitting, cross  locations  on  the  surface  Is  with- 
out any  Justiflcatlon   In  the  mining  law. 

Secretary  Noble,  however,  in  Patten  Exten- 
sion Lode,  15  L.  D.  133,  held  that  entry  might 
be  allowed  ot  a  tract  intersected  by  a  patented 
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United  State*  circuit  court  of  ■.ppemls  nw- 
ognizei  the  law  aa  constmed  by  the  Color- 
ado Hupreme  court  as  being  eatablisbed. 

Hall  V.  Equator  Utn.  i  S.  Co.  UoitIhchi, 
Mining  Rights,  3d  cd.  p.  283. 

Tbe  commisBioner  of  the  United  States 
Lftnd  Office,  and  the  various  Secretaries  of 
the  Interior,  have  followed  tbU  long-e«tab- 
liabed  rule,  and  have  been  In  complete  har- 
mony with  the  supreme  court  cyt  Colorado. 

Apple  Blosmm  Plooer  r.  Cora  Lee  Lade, 
al  L.  D.  439. 

"Die  policy  of  the  government  land  office 
by  patent  upon  lode-mining  clainu  ii  to 
grant  continuoui  veins  only. 

Andromeda  Lode,  13  L.  D.  147 ;  Bi-Uetailio 
Mm.  Co.  16  L.  D.  309;  Eowvri't  Can,  15 
L.  D.  604. 

All  rocii  and  earth  below  the  surface,  ex- 
cept veins,  lodes,  and  ledget  having  apexes, 
etc,  Btill  remain  in  the  poeaession  and  own- 
ership of  the  United  States,  and  as  long  as 
the  tunnel  claimant  strikes  no  veins  he  is 
not  on  adversely  appropriated  territory,  and 
as  long  BB  he  atrilces  only  erose  veins,  ne  has 
reached  only  what  is  excluded  from  plain- 
tiff's patent. 

So  far,  at  least,  as  mere  right  of  way  Ii 
concerned  the  fact  of  prior  location  or  pat- 
ent of  claims  lying  in  the  course  of  the  tun- 
nel is  of  no  consequence,  and  the  provisions 
<rf  the  Colorado  statute  are  effective  and  con- 
clusive law,  not,  indeed,  creating  a  right,  but 
enunciating  and  emphasizing  one  already  ex- 
isting by  local  customs  and  rules. 

This  statute  has  never  been  expressly  re- 
pealed, and,  since  this  portion  of  the  act  is 


cUng  lode.  It  appears  from  the  report 
decision  tbat  the  grint  within  the  pat- 
eluded  from  the  sppllca- 


r   tbe  8 


entry. 


Inters 


t  I  233fl  "Kave  tbe  Junior  location  [be 
right  of  WIT  through  the  IntersectlnB  ipace. 
and  (or  the  purpose  of  the  more  convenient 
vorkliiB  of  the  txilDe."  Thli  dedstan  therefore 
■eems  te  rest  upon  the  assumption  tbst  tbe  coa- 
MruetloQ  adopted  bj  the  principal  case  Is  tbe 


VtcetMv  of  advertfnp. 

A  true  cross  vi 
of  the  patent  hj 

bj  failure  to  idvern.  except  at  tbe  point  of 
actual  lode  InlenectlDQ.  But  )  ^344  doci  not 
«x  propHo  rti/ore.  reserve  out  of  the  grants 
rlghtu  other  than  cross  veins  acquired  prior  to 
the  set  of  1ST2.  but  secures  the  protection  or 
■Qph  rights  to  those  to  avalT  themselves  of  tbe 
advene  procedure  prescribed  by  the  act  Itself. 
Lee  V.  Stabl,  13  Colo.  IT4,  22  Pac  436. 

Fdru  uniting. 


effect  that  where 
oldest  or  prior  location  shall  tske  the  vein  "be- 
low" tbe  point  of  union.  Including  all  tbe  spsce 
ot  Intersect  Ion.  does  not  apply  to  veins  wblcb 
unite  on  tbelr  strike,  bat  only  to  those  veins 
which  unite  on  their  dip. 

Watervaie  Min.  Co.  v.  Leach  (AMs.)  S3  Psc. 
418.  and  Wllheini  v.  Silvester.  101  Csl.  3B8.  SS 
Pac.  99T.  iiipro.  Invalved  tbe  construction  of 
tbe  Brat  provlalon  of  tbe  aeellon,  but  the  rea- 
fiOL.R.A. 


not  r^ugnant  to  any  later  aet,  it  i«  not  re- 
pealed by  implicaUon. 

EUod  v.  QilUland,  27  Ga.  467;  PeapU  t. 
Duriok,  20  Cal.  94;  Bodie  Tunnel  Mfg.  Co. 
V.  Bmhtel  Contol.  Mfg.  Co.  1  L.  D.  688. 

Prior  to  the  statute  it  recognition  of  tun- 
nel locations  and  the  rights  thereunder,  the 
customs  of  miners  had  established  rights  of 
way  in  them  Uirough  adjuining  claims,  and 
these  were  ampiv  protected  in  equity. 

BUM  V.  Eingdom,  46  Col.  861. 

As  long  as  we  are  within  our  tunnel  right 
of  way  we  are  acting  within  our  right.  By 
that  right  of  way  we  reach  our  cross  vein  ol 
the  Victor  Consolidated  claim,  and  as  long 
as  we  are  upon  that  we  are  in  our  right. 

Lte  V.  Stahl,  13  Colo.  174,  22  Pac  436. 

As  between  conflicUnf  statutes,  the  latest 
in  date  will  prevail,  and  as  betweoi  conflict- 
ing aections  of  the  same  statute,  the  last  in 
tbe  order  of  arrangement  will  control. 

Bacon,  Abr.  Btatutet,  D;  Dwarr.  SUt.  156, 
note;  Smith  v.  Jfoorc,  26  HI.  302. 

The  fact  that  another  party  may  have  a 
prior  location  eovering  the  surfaoe  present* 
no  obstacle  to  holding  the  vein.  Nothing  in 
any  wise  interfering  with  or  infringing 
plaintiff's  surface  location  is  required. 

/ro»  Silver  Min.  Co.  v.  Campbell,  135  U. 
S.  2SS,  34  L.  ed.  165,  10  Sup.  Ct  Rep.  765; 
Enterprise  Min,  Co.  v.  Rico-Aspen  Cotiaol. 
Min.  Co.  13  C.  C.  A.  390.  32  U.  8.  App.  75, 
66  Fed.  Ecp.  200,  187  U.  S.  108,  42  L.  ed.  96, 
17  Sup.  Ct.  Rep.  762. 

Messrs.  Colbnn,  DndleTt  *  Levia  and 
J.  C.  Helm,  for  appellee: 

Cross  veins  have  exti«  lateral  rights. 

soQlng'  of  tbe  courts  would  seem  to  apply  equal- 
ly to  the  second  provision. 

In  Little  Joaephlne  Uln.  Co.  v.  Fallerton,  7 
C.  C.  A.  340,  3D  U.  B.  App.  190,  ES  Fed.  Sep. 
GZ1,  the  plaintlir  was  the  owner  of  two  mlnln( 
einlDis.  the  veins  ot  which  united  below  the  sar- 
face.  and  at  b  greater  depth  united  with  a  vela 
of  defetidant's  claim,  wbich  waa  north  of  tbe 
plaintiff's  clalma  The  ■outhemmost  of  plain- 
tiff's claims  was  locsted  before  either  of  the 
other  claims,  and  the  esse  in  effect  holds  that 
under  I  2385  the  plaintiff  was  entitled  to  all 
the  mlDeral  In  the  united  vein  below  the  point 
of  union  with  tbe  defendant's  vein  Irrespective 
of  the  queatlDo  of  tbe  priority  ot  location  as 
between  tbe  middle  vein  and  the  defendasfs 
vein. 

Champion  Mia.  Co.  v.  Consolidated  Wyomlnt 
Gold  Min.  Co.  75  Cal.  7S.  16  Pac.  613,  In  apply- 
ing tbe  rule  under  f  S336.  that  "where  two  or 
more  veins  unite  the  oldest  or  prior  location 
shall  take  tbe  vein  below  the  point  of  Junction, 
including  111  the  space  ot  Intersection,"  held 
that  a  location  must  be  considered  as  having 
been  made  at  least  as  early  as  the  date  ot  the 
patent  to  tbe  claim. 

CoRClHSlon. 

It  appears  from  [he  foregoing  that  the  true 
construction  of  |  23:)S  Is  stiii  Involved  In  doubt. 
but  there  Is  a  manifest  tendency,  upon  the  part 
of  the  courts,  to  preserve  to  the  senior  locslor 
all  the  rights  conferred  upon  him  by  f  2332. 
snd   to  so  construe  tbe  former  section   that  It 


constructlMl  alludeu 


1B99. 


Calhouh  Gold  Hihino  Co.  v.  Ajax  Gold  HiniNS  Ca 


SIS 


Walrath  v.  Champion  Uin.  Ca.  03  Fed. 
K«p.  S57;  Del  Itonte  Min.  i  Mill.  Co.  t.  Last 
Clianee  Mia.  d  Mill.  Co.  171  U.  S.  S5,  43  L. 
«d.  72,  IS  Sup.  Ct.  Itep.  8BS ;  Iron  Silver  Min. 
Co.  V.  Elgin  Min.  d  Smelting  Co.  118  U.  S. 
a07,  30  L.  ed,  102,  6  Sup.  Ct  R«p.  1177. 

The  Victor  Con  soli  dated,  being  ^  junior 
location,  ia  not  entitled  to  any  of  tae  ore 
witbin  »ppellee'8  claims  ai  patented. 

TTie  "Colorado  rule"  relating  to  junior 
cross  lodes  ia  not  oonaiateut  with  n  proper 
oonatruction  of  the  statutes  involved,  and 
it  has  led,  and  is  leading,  to  inextricable  con- 
luaion,  conflict,  contradiction,  and  abaurdi- 
ties  in  actual  practice. 

The  locator  ib  entitled  to  "all  veins,  lodet, 
and  ledges  throughout  their  entire  depth, 
Ule  top  or  apex  of  which  lies  inside  of  such 
surface  lines  extended  downward  verticdllir." 

Del  Monte  iftn.  d  Mill.  Co.  v.  Latt  Chanoc 
Min.  d  Mill.  Co.  171  U.  S.  55,  «  L.  ed.  72, 
IS  Sup.  Ct.  Kep.  905  ;  Iron  Siioer  Min.  Co.  r. 
Elgin  Min.  d  Smelting  Co.  118  U.  S.  IBS,  30 
L.  ed.  98,  6  Sup.  Ct.  Rep.  177 ;  King  y.  Amy 
a  S.  a(in.  Co.  152  U.  S.  222,  38  L.  ed.  419.  14 
Sup.  Ct.  Rep-  510. 

Three  different  interpretations  of  !  233fi 
have  been  suggested,  either  of  which  harmon- 
izes it  with  9  2322,  leaving  the  latter  intact, 

1.  That  the  first  two  clauses,  down  to  the 
semicolon,  refer  to  the  crossing  of  veins  both 
on  their  strike  and  dip;  the  last  clause,  to 
the  union  of  veins  on  the  dip ;  and  that,  in 
so  far  as  they  deal  with  intersection  on  the 
strike,  they  refer  to  lodes  located  prior  to  the 
act  of  1872,  where  the  lode  discovered  was 
located  without  surface  ground,  and  the  lo- 
cator preserved  his  right  thereto,  as  a^inst 
a  subsequent  overlapping  claim. 

Properly  considered,  3  2336  provides: 
(1)  That  where  veins  located  prior  to  1872, 
in  those  districts  where  the  vein  alone  was 
taken,  intersected  on  their  strike,  or  where 
such  a  vein  was  intersected  by  the  vein  of 
an  overlapping  claim  located  after  that  date, 
the  senior  locator  would  take  the  ore  at  tlie 
point  ot  intersection;  the  junior  locator,  of 
course,  retaining  the  ore  in  his  vein  up  to 
the  point  ot  union  on  either  side,  and  also 
having  a  right  of  way  through  the  space  of 
intersection  for  convenience  in  working;  (2) 
locations  made  under  the  act  of  1872,  as  well 
as  locations  made  prior  to  that  date,  where 
(be  veins  intersected  on  iJieir  dip,  tiie  senior 
locator  would  take  the  ore  at  the  space  of 
intersection;  the  junior  taking  the  ors  in  his 
vein  thronghont  its  entire  depth,  except  at 
the  space  of  intersection,  and  having  the 
same  right  of  way  through  this  space;  (3) 
where  veins  located  either  under  the  act  of 
1872  or  prior  thereto  united,  the  older  loca- 
tion to  have  the  ore  below  the  point  of  union. 

TPtiftelm  V.  Sihester,  101  Cal.  358,  35  Paa 
»7;  Watervale  v.  Leach  (Arir.)  33  Pac 
4TS:  Lindley.  Mines,  i  560. 
_  The  second  interpretation  is  that  this  sec- 
tion, throughout,  deals  exclusively  with  veins 
crossing  or  uniting  on  tieir  dip.  Under  tWe 
view  the  section  may  be  treated  as  dealing 
with  locations  ma^  both  before  and  after 
May  10,  187S. 
m  L.  R.  A. 


The  tliird  !nterpret«.tion  is  that  the  flrat 
two  clauses  deal  primarily  with  locations. 
That  is,  the  word  "intersecUon"  there  used 
has  reference  to  the  locations,  not  to  Uie 
veins.  That  it  should  be  treated  as  if  it 
read:  Where  two  or  more  veins  intersect 
or  cross  each  other,  the  prior  locator  shall 
take  all  ore  within  the  space  of  intersection 
of  the  locations  to  which  the  crossing  veins 

Pardee  v.  Mam^/,  4  Mont.  278,  2  Pac.  18. 
This  conatructjon  is  adopted  by  Mr.  Mor- 
rison in  his  work  on  Mining  Rights. 


Either  one  of  the  three  is  amply  sufficient 
to  forbid  the  recognition  of  a  conflict,  and 
the  nullifying  pro  tanto  of  S  2322. 

This  court,  speaking  through  its  chief  jus- 
tice, saw  fit  to  indirectly  question  the  cor- 
rectness of  the  Colorado  rule  on  this  subject. 

Argonavt  Conaol.  Min.  d  Mill.  Co.  v.  TvT' 
ner.  23  Colo.  400,  48  Pac.  885. 

The  Colorado  rule  is  in  conflict  with  cer- 
tain Federal  court  decisions. 

Lindley,  Minps,  I  SBl ;  Last  Chanoe  Min. 
Co.  V.  Tyler  Min.  Co.  157  U.  S.  683,  39  L.  ed. 
859,  17  Sup,  Ct.  Rep.  733;  Tyler  Jfin.  Co.  r. 
Smeeney,  4  C.  C.  A.  329,  7  U.  S.  App.  483, 
54  Fed.  Rep.  284;  Last  Chance  Min.  Co.  v. 
Tylet-  Min.  Co.  9  C.  C.  A.  613,  15  TJ.  S.  App. 
45G,  81  Fed.  Rep.  557;  Del  Monte  Min.  d 
Mill.  Co.  V.  A'cuJ  York  d  L.  C.  Min.  Co.  66 
Fed.  Rep.  212;  Consolidated  Wyoming  Gold 
Min.  Co.  V.  Champion  Min.  Co.  83  Fed.  R"p. 
.■)40 ;  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co. 
71  Fed.  Rep.  848. 

The  principles  of  efore  Aeoi»is  and  "rule 
of  property"  do  not  prevent  the  court  from 
reconsidering  aud  discarding  the  Colorado 
rule. 

If  a  prior  decision  Is  clearly  erroneous, 
whether  from  a  mistaken  application  of  the 
law  or  through  a  misapplication  of  the  law 
to  the  facts,  and  especially  it  it  is  injurious 
or  unjust  in  its  operation  and  while  no  in- 
jurious results  would  be  likely  to  flow  from  ft 
reversal  of  it,  it  is  not  only  a  departure  from 
the  rule  in  stare  decisis,  but  it  is  the  impera- 
tive duty  of  the  court  to  overrule  it. 

Black,  Interpretation  of  Laws,  p.  403: 
Ramsey  v.  Sew  York  d  y.  E.  R.  Co.  133  N. 
Y  79,  IS  L.  R.  A.  61 S.  30  N.  E.  654;  MoDow 
ell  V.  Oyer,  21  Pa.  417 ;  2  Bouvier,  Diet  446; 
Paul  V.  Davit,  100  Ind.  428. 

A  decision,  or  a  series  of  decisions,  cannot 
be  said  to  have  become  a  rule  of  prcmerty, 
unless  they  are  pronounced  by  the  highest 
judicial  tribunal  that  can  pass  upon  th«  inb- 

23  Am.  k  Eng.  Enc.  Law,  p.  21. 

But  even  where  the  highest  court  has  an- 
nounced a  rule  relating  to  property,  which 
rule  is  found  to  be  erroneous,  unless  more 
hardship  and  injury  would  result  from  its 
reversal  than  from  its  maintenance  ths 
court  will  promptly  recall  the  rule  and  cor- 
rect the  error. 

Blade.  Interpretation  of  Laws,  !  Ifil. 

A  junior  tunnel  has  no  right  to  blind  Trim 
apexing  within  a  senior  lode  location. 


COLOB&DO  SDPSKlfZ  COCHT. 


Nov., 


Uirough  a  senior  patented  lode  location. 

Lindley,  Mines,  S  491,  p.  S03j  Inuufor 
Cueeii  Jfin.  Go.  v,  Dewitt,  73  Cal.  482,  15 
Pac.  74;  People  en  rel.  i.*pe»  M.  rf  S.  Co.  v. 
Kifctn  County  D«t.  C(,  11  Colo.  147,  17  Pac. 

see. 

A  patent  to  land  over  which  the  land  de- 
partment hoe  the  power  of  disposition  ia  im- 
peirious  to  ollateral  attack. 

United  States  v.  Winona  &  Bt.  P.  R.  Co. 
16  C.  C.  A.  9e,  32  U.  S,  App.  272,  67  Feil. 
Eeu.  948:  Northern  P.  R.  Co.  v.  Cannon,  S4 
Fed.  Rep.  25fl,  4  C.  C.  A.  303,  7  U.  S.  App. 
507;  Iron  Silver  Min.  Co.  v.  Campbell,  "" 


10»  U.  S.  451,  27  L.  ed.  228,  1  Sup.  CL  Rap. 
380;  United  States  v.  White,  17  Fed.  Rep, 
664;  Dnited  Stntrs  t.  Tron  Silver  Min.  Co. 
128  U.  8.  673,  32  L.  ed.  571,  9  Sup,  Ct.  Rep. 
195;  Lcc  V.  Johniion,  116  U.  S.  48,  29  L.  ed, 
570,  a  Sup.  Ct.  Ri-p.  249. 

A  patent  is  conclusive  evidence  that  all 
antecedent  steps  neeessarj  to  its  issuance 
have  been  properly  and  legally  taken. 

Davig  V.  Weiblold.  139  XJ.  S.  507,  35  L,  ed. 
238,  11  Sup.  CL  Rep.  628;  United  States  v. 
Iron  Silver  Min.  Co.  128  U.  S.  673,  32  L, 
ed.  671,  9  Sup.  Ct.  Rep.  195;  Kahn  v.  Old 
Telegraph  Min.  Co.  2  Utah,  174;  Poire  v. 
Wells,  6  Colo.  400 ;  Jantice  Min.  Co.  v.  Leo, 
21  Colo.  260,  40  Pac.  444;  Montana  C.  R. 
Co.  V.  Migeon,  68  Fed.  Rep.  811 ;  Iron  Silver 
Min.  Co.  V.  Campbell,  17  Colo.  272.  29  Pac. 
613;  Anderson  v.  BarteU,  T  Colo.  266,  3  Pae. 
826;  Barringer  ft  A.  Mines  k  Mining;,  416  ct 
■  ««7.;  Beard  v.  Fi-dery,  8  Wall.  492,  18  L.  ed. 
92:  Sta,rk  v.  Btfirr.  6  Wall.  402,  18  L.  ed. 
925:  81.  I.ouia  f^melting  d  Ref.  Go.  v.  Kemp, 
104  V.  8.  G36,  26  L.  ed.  875;  Eureka  Consol. 
Min.  Co.  v.  Richmond  Conaol.  Min.  Co.  4 
Sawf.  302,  Fed.  Cas.  No.  4,548. 

A  mining;  pat«nt  Is  eoneluatve  proof  of 
discovery  and  location  aooording  to  law. 
Biich  patent  takes  effect  by  relation  as  of  the 
date  of  location. 

Clark,  Mineral  Law,  Dig.  I  263,  p.  417; 
La»t  Chance  Min.  Co.  v.  Tyler  Min.  Co.  9  C. 
C.  A.  613.  15  U.  B.  App,  466,  61  Fed.  Rep. 
665;  Northern  P.  R.  Co.  v.  Cannon,  4  C.  0. 
A.  303,  T  U.  S.  App.  607,  64  Fed.  Rep.  269; 
Lindlej,  Mines,  i  733. 


Appellee,  the  owner  of  the  Monarch,  Mun- 
moth  Pearl,  Ajax,  and  Chsmpion  lode  min- 
ing claims,  commenced  this  action  in  ths 
court  below  to  recover  damages,  and  reetri^n 
appellant,  aa  defenduit,  from  removbig  or* 
60L.R.  A. 


claimed  to  be  wlthia  the  boundaries  of  thesa 
claims,  and  to  which  it  asserted  it  was  enti- 
tled by  virtue  of  such  ownership;  and  also 
to  restrain  defendant  from  prosecuting  work 
upon  a  tunnel  which  the  latter  was  excavat- 
ing underneath  such  claims.  Defendant  an- 
swered, justifying  it^  removal  of  ore  and  ex- 
cavation of  the  tunnel  upon  two  grounds: 
(1)  That  it  was  the  owner  of  the  Victor 
Consolidated  claim,  the  vein  of  which  crossed 
each  of  those  embraced  within  the  claims  of 
plaintiff.  (2|  That  it  was  the  owner  of  the 
1th ica  tunnel  site,  projected  across  these 
claims,  by  virtue  of  which  it  was  entitled  to 
extend  a  tunnel  underneath  them;  thut  in 
proeecur.ing  work  thereon  it  had  penetrated 
the  claims  of  plaintiff,  and  discovered,  lo- 
cated, and  claimed  numerous  blind  veins  un- 
derneath the  surface  of  such  claims;  that  it 
had  also  cut  the  vein  of  its  Victor  Consoli- 
dated claim  in  this  tunnel  underneath  the 
surface  of  plaintiff's  claims,  and  removed  ore 
therefrom  of  the  value  of  $400;  and  that  it 
claimed  to  be  entitled  to  excavate  and  run 
this  tunnel  for  the  purpose  of  discovering 
such  blind  veins,  to  work  and  remove  ore 
therefrom,  and  from  its  Victor  Consolidated 
vein.  By  stipulation,  the  Champion  was 
dropped  from  the  case.  Upon  the  issues 
maae  by  the  pleadings,  the  facta  thereby  ad- 
mitted, a  stipulation  as  to  those  contro- 
verted, and  certain  documentary  evidence, 
tried  to  the  court,  whic' 


in  controversy  in  their  entirety  as  patented, 
and,  inter  alia,  with  respect  to  veins,  "to- 
gether with  all  veins,  lodes,  or  ledges  having 
their  tops  or  apexes  therein,  and  including 
all  that  portion  of  the  said  Victor  Consoli- 
dated vein  within  the  side  and  end  lines  of 
the   plaintiff's   said   claims   extended   down- 


prosecuting  work  upon,  or  extending  it« 
nel  underneath,  the  claims  of  plaintiff;  and, 
with  respect  to  removing  ore,  enjoined  de- 
fendant [employing  the  language  of  the 
judgment)  "from  further  taking  out,  extract- 
ing, or  removing  ore,  by  means  of  said  tun- 
nel or  otherwise,  from  within  the  side  and 
end  lines  of  plaintiff's  said  claims  extended 
downward  vertically."  From  Uiis  judgment 
the  defendant  brings  the  eauM  here  <«  ap- 

The  following  reproduction  of  the  plat, 
which  the  parties  stipulated  below  was  cor- 
rect, showing  the  relative  location  of  the  !•■ 
spenitive  propertiee  over  which  this  contro- 
versy arises,  will  maberliJly  aid  in  ondar- 
standing  the  quMtiou  involTsdi 
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The  eontroTeTBy  over  the  right  ot  appellant 
to  extend  its  Ithica  tunnel  is  from  the  point 
>There  it  enters  the  Monarch  on  the  souther- 
ly side,  and  from  thenee  across  the  claims  of 
plaintilT.  The  hiind  leads  discovered  are  in 
that  portion  ol  the  tunnel  between  the  point 
where  it  enters  plaintiff's  claims  ou  the 
routh  and  the  breast  of  its  excavation.  The 
vein  of  the  Victor  Consolidated  is  also  cut  In 
this  tunnel  at  point  marked  "961."  The  con- 
flict in  the  lode  claims  of  the  respective  par- 
ties is  included  in  the  territory  bounded  bv 
the  suuth  side  line  of  the  Monarch,  the  nortn 
side  line  of  the  ITammoth  Pearl,  and  t^e  side 
lines  nf  the  Victor  Consolidated  between 
these  two  lines.  We  are  relieved  from  stat- 
ing the  pleadings  to  any  considerable  extent, 
or  determining  the  questions  of  law  thereby 
presented,  because  on  the  trial  below  it  was 
stipulated  that  the  following  are  involved ; 
"First,  Whether  or  not  the  Uhiea  tunnel,  in 
such  pleadings  described,  is  entitled  to  a 
rip-ht  of  way  through  plaintiff's  lode  claims. 
Second.  Whether  or  not  defendant  has  ac- 
quired, by  virtue  of  said  tunnel  and  tunnel- 
site  location,  the  ownership  and  right  to  the 
posnession  of  the  blind  veins  cut  therein,  to 
wit,  veins  or  lodes  not  appearing  on  the  sur- 
face, and  not  known  to  exist  prior  to  the  date 
of  location  of  said  tunnel  sit«.  Third. 
Whether  or  not  defendant  is  the  owner  and 
entitled  to  the  ore  contained  in  the  vein  of 
its  Victor  Consolidated  claim  within  the  sur- 
face boundaries,  and  across  plaintiff's  lode 
claims.  Fourth.  Whether  or  not  the  defend- 
ant may  in  this  cause  introduce  evidence  for 
the  purpose  of  showing  that  there  was  no 
discovery  of  mineral  in  place  on  the  Monarch 
and  Mammoth  Pearl  claims  of  plaintiff  prior 
to  the  location  of  said  tunnel  site."  From 
the  pleadings,  evidence,  and  stipulation  of 
ths  parties,  the  facts  established,  so  far  as 
material  to  the  controverted  questions  of  law 
involved,  are:  That  each  of  appellee's 
claims  was  located  prior  to  either  the  iode 
claim  or  tunnel  site  of  appellant;  that  the 
leceiver's  receipt  on  each  of  the  claims  of  ap- 
pellee issued  prior  to  the  location  of  the  tun- 
nel site,  and  prior  to  the  Issuance  of  receiv- 
er's receipt  on  the  Victor  Consolidated;  that 
the  patents  upon  the  lode  claims  of  appellee 
Isfnied  prior  to  the  patent  on  the  lode  claim 
of  appellant;  that  the  patent  to  the  Apex  ia- 
sued  prior  to  the  location  of  the  tunnel  site, 
and  on  the  Mammoth  Pearl  and  Monarch 
subsequent  to  such  location;  that  the  vein  of 
the  Victor  Consolidated  was  discovered  and 
located  frMn  the  surface,  was  not  known  to 
exist  prior  to  such  discovery,  extraids 
throughout  ths  entire  length  of  that  claim, 
and  on  it«  strike  crosses  each  of  the  veins 
in  the  claims  of  appellee  upon  which  they 
were  respectively  discovered  and  located ; 
that  the  tunnel  cuta  numerous  blind  veins 
underneath  the  surface  of  the  claims  of  ap- 
pellee, which  do  not  appear  upon  the  surface. 
and  were  not  known  to  exist  prior  to  the  lo- 
cation of  the  tunnel ;  that  the  vein  of  the 
Victor  Consolidated  was  cut  in  this  tunnel 
underneath  the  claims  of  appellee,  and  ore 
of  the  value  ot  *400  removed  therefrom.  It 
also  appears  that  the  patents  upon  the  lode 
claims  of  appellee  embrace  the  conflict  with 
50L.K.  A. 


the  Victor  Conaolidated  without  any  reser- 
vation OS  to  either  surface  or  veins,  and  ia 
this  respect  conform  to  the  receiver's  receipt* 
upon  ^uch  claims;  that  the  patent  on  the- 
Victor  Consolidated  excludes  the  surface  in 
conflict  with  the  claims  of  appellee,  and  all 
veins  having  their  apex  within  such  conflict, 
which  are  Ute  same  exceptions  contained  in 
the  receiver's  receipt  for  that  claim ;  that  the 
portal  to  the  Ithioa.  tunnel  site  was.  at  the- 
date  of  its  locaUon,  on  public  domain;  that 
work  thereon  was  prosecuted  diligently,  an* 
that  the  location  of  such  tunnel  was  in  all 
respects  regular;  that  all  necessary  steps 
were  taken  by  appellant  to  locate  the  blind 
veins  cut  in  such  tunnel,  which  are  in  con- 
troversy in  this  case;  that  the  record  titles 
of  tlte  claims  of  appellee  are  vested  in  it,  an* 
the  record  titles  of  the  Victor  Consoliiited. 
the  Ithica  tunnel  site,  and  blind  veins  discov- 
ered therein  underneath  the  claims  of  ap- 
pellee are  vented  in  appellant.  The  record 
discloses  that  appellant  offered  testimony 
tending  to  prove  that  at  the  date  of  the  loca- 
tion of  its  tunnel  eit«  mineral  in  place  ha* 
not  been  discovered  on  the  Monarch  and 
Manmioth  Peart  lode  claims.  The  rights  of 
the  parties  depend  principally  upon  a  con- 
struction of  the  following  sections  of  the  Re- 
vised Statutes  of  the  United  States: 

"See.  2322.  The  locators  of  all  mining  lo- 
cations heretofore  made  or  which  shall  here- 
after be  made,  on  any  mineral  vein,  lode,  or 
ledge,  situated  on  the  public  domain,  their 
heirs  and  aasipTis,  where  no  adverse  claim  ex- 
iatn  on  the  tenth  day  of  May,  eisht<«n  hun- 
dred and  seventy-two,  so  long  as  they  comply 
with  the  laws  of  the  United  Static,  and  witb 
state,  territorial,  and  local  regulations  not 
in  conflict  with  the  laws  of  the  United  States 


of  all  the  surface  included  within  the 
lines  of  their  locations,  and  of  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the- 
top  or  apex  of  which  lies  inside  of  sueh  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may  so 
for  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the- 
vertical  side  lines  of  such  surface  locations. 
But  their  right  of  possession  to  such  outside 
parts  of  such  veins  or  ledgfe  shall  be  confine* 
to  such  portions  thereof  as  lie  between  verti- 
cal planes  drawn  downward  as  above  de- 
scribed, through  the  end-lines  of  their  loca- 
tions, so  continued  in  their  own  direction 
that  such  planes  will  intorsect  such  exterior 
parts  of  such  veins  or  ledges.  And  nothing 
in  this  section  shall  authorise  the  locator  or 
possessor  of  a  vein  or  lode  which  extends  in 
its  downward  course  beyond  the  vertical  line» 
of  his  claim  to  enter  upon  the  surface  ot  a 
claim  owned  or  possessed  by  another. 

"Sec.  2323.  WTiere  a  tunnel  is  run  for  the 
development  of  a  vein  or  lode,  or  for  th» 
discoverv  of  mines,  the  owners  of  such  tun- 
nels shall  have  the  right  of  possession  of  all 
veins  or  lodes  within  three  thousand  feet 
from  the  face  of  such  tunnel  on  the  line 
thereof,  not  previously  known  to  exist,  dis- 
covered in  such  tunnel,  to  the  same  extoit  •• 
if  discovered  from  the  surface;  and  U 
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on  the  line  of  aneh  tunnel  of  veina  or  lodes 
Dot  ftppeaTing  on  the  amlace,  made  by  other 
pftrtiea  aJtei  the  oommencement  of  tbe  tun- 
nel, uid  while  the  same  ia  being  prosecuted 
with  reasonable  diligence,  shall  be  invaJid; 
but  failuTe  to  proaeoute  tbe  work  on  the  tun- 
ncl  for  six  mooUia  shall  be  coniidered  as  ui 
abandonment  of  the  right  to  all  undiscovered 
veinj  on  tbe  line  of  luch  tuimel." 

"Sec.  S33S.  Where  two  or  loore  veins  inter- 
sect or  erose  each  other,  priori tj  of  title  shall 
epvern,  and  such  prior  looatjon  shall  be  en- 
titled to  all  ore  or  mineral  contained  within 
the  space  of  intersection;  but  the  subsequent 
location  shall  have  the  right  of  way  through 
tlie  space  of  intersection  for  the  purposes  of 
Um  convenient  woriring  of  the  mine.  And 
where  two  or  more  veins  unite  the  eldest  or 
prior  location  shall  take  the  vein  below  the 
point  of  union,  including  all  the  space  of  tn- 
tereection." 

The  main  questions  presented  for  our  deter- 
mination for  convenience  we  summarize  as 
follows:  (1)  Is  appellant  the  owner  and 
entitled  to  the  ore  contained  in  the  veins  of 
its  Victor  Consolidated  claim,  within  Uie  sur- 
face boundaries  of  appellee's  lode  claimsT 
(2)  Has  appellant  acquired,  hj  virtue  of  ita 
tunnel-site  location,  the  ownership  and  right 
of  poseessioD  to  the  blind  veins  cut  therein 
underneath  appellee's  cUims,  and  ia  it« 
nel  entitled  to  a  right  of  way  through  the 
lode  claims  of  appelleet  (3)  Should  appel- 
lant have  been  pertnitted  to  introduce  evl- 
deoee  for  the  purpose  of  showing  that  there 
waa  no  discovery  of  mineral  In  place  on  the 
Honarch  and  MammoUi  Pearl  claims  of  ap- 
pdlee  prior  to  the  location  of  the  Ithiea  tun- 
nel slteT 

All  these  w«re  answered  in  the  ne^aitive  by 
the  oonrt  below.  The  first  question  pro- 
seuted  involves  partjeularly  a  construction 
ef  I  2330,  *upra.  The  ri|[hts  of  a  junior  lo- 
eation  to  the  ore  of  its  vein  embraced  in  the 
eonDIct  with  a  senior  have  been  determined 
by  this  court  in  Brattagan  v.  DuUntey,  8 
Colo.  408,  S  Pae.  BBS,  and  in  several  subse- 
qaent  cases  which  have  adopted  the  doctrine 
announced  in  that  case  on  tnis  subject;  and, 
if  we  adhere  to  the  law  as  announeied  in 
those  cases,  Uien  the  rights  of  appellant  to 
the  ore  in  the  vein  of  the  Victor  Consolidated 
included  In  the  territory  of  that  claim 
flioUng  with  that  of  appellee  are  fixed  and 
settled,  for  under  these  decisions  it  would  be 
entitled  to  all  this  part  of  its  vein,  except 
where  it  intersects  the  veins  of  appel'  ' 
claims.  It  is  contended  by  counsel  for  . 
pellee  that  the  ruling  in  Branagan  v.  Dulan- 
ry  and  cases  following  it  is  wrong,  and  that 
this  question  should  now  be  reconsidered. 
In  opposition  to  a  reconsideration  of  the 
rights  of  cross-lode  claimants,  as  declared  by 
those  cases,  it  ia  urged  that  the  doctrine  of 
ttare  decuit  applies,  and,  even  if  wr<m^, 
should  not  now  be  disturbed,  because  the 
role  therein  aiinonnced  has  been  established 
for  such  great  length  of  time  as  to  become  a 
settled  rule  of  property  In  this  atate.  We 
are  aware  of  the  gravity  of  reversing  a  lon^- 
eitabllshed  precedent,  and  realise  that  )t 
■bonld  not  be  disturbed  except  for  the  most 

eogent  reaaons;  that  the  people  of  this 
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monwealtii  have  a  right  to  presume  that, 
when  a  question  has  been  once  settled  by  this 

court,  ita  decision  is  correct,  and  that  all 
may  rely  upon  it.  We  understand,  general- 
ly, that  when  a  decision  has  established  a 
settled  rule  of  property,  upon  which  rights 
are  predicated  (and  especially  those  relat- 
ing to  real  estate),  the  law  will  be  adhered 
to  by  the  court  announcing  it,  and  those 
bound  to  follow  Its  adjudications,  even  if  er- 
roneous (Black,  Interpretation  of  Laws,  i 
152)  ;  but  this  rule  is  not  inflexible.  Courts 
are  not  bound  to  perpetuate  errors  merely 
upon  the  ground  that  a  previous  erroneous 
decision  has  been  rendered  on  a  given  ques- 
tion. If  it  is  wrong  it  should  not  be  con- 
tinued unless  it  has  oeen  so  long  the  rule  ol 
action,  and  relied  upon  to  such  an  extent, 
that  greater  injustice  and  injury  will  result 
by  a  reversal,  though  wrong,  than  to  observe 
and  follow  it.  Black,  Interpretation  of  Laws, 
aupra;  Sutherland,  Stat.  Constr.  {  316;  floon 
V.  Bote^a,  30  Miss.  246.  The  law  as  an- 
nounced in  Branagan  v.  Dulaney  has  led  to 
much  confusion,  and  has  been  a  fruitful 
source  of  litigation.  Under  it  doubts  have 
been  cast  upon  titles  to  mining  properties, 
and  supposed  rights  reduced  to  uncertainties. 
Judging  by  the  experience  of  the  past, 
coupled  with  the  knowledge  of  the  present 
great  activity  in  mining,  to  some  extent 
cauBed,perhaps,bythe  marked  improvementa 
in  mining  and  the  reduction  of  ores,  this  in- 
dustry ia  comparatively  in  its  infancy  in 
this  state;  and,  if  the  rule  regarding  cross 
leads  as  announced  by  this  court  ia  wrong, 
it  will  result  in  more  injury  in  the  future  to 
perpetuate  it  than  will  temporarily  be  caused 
by  its  reversal.  '  It  is  a  matter  of  common 
knowledge  that  ever  since  the  decision  of 
this  court  on  that  question  its  correctness 
has  been  doubted  by  many  eminent  members 
of  the  bar  of  thia  state  familiar  with  mining 
law,  and  haa  even  been  the  subject  of  exprea- 
sion  to  that  effect  by  this  court.  Argonaut 
Oontol.  Afin.  d  Mill.  Co.  v,  Turner,  23  Colo. 
400,  48  Pac.  SSS.—in  which  it  was  said,  in 
speaking  of  tbe  rights  conveyed  by  patent  to 
a  mining  claim,  that  it  conveys  all  lodes  or 
veins  havinjj  their  apexes  within  the  bounda- 
ries of  such  claim,  except,  perhaps,  cross 
lodes.  This  douht  has  been  generally  enter- 
tained by  those  engaged  in  mining,  so  that, 
notwithstanding  the  length  of  time  which 
has  elapsed  since  the  rendition  of  the  first 
decision  of  this  court  on  this  question,  it  is 
safe  to  assume  that  it  has  not  been  implicit- 
ly relied  upon  as  a  sound  exposition  of  the 
law  relating  to  cross  leads,  and  that,  in  the 
great  majority  of  instances,  parties  have  gov- 
erned themselves  accordingly.  The  law  con- 
strued in  Branagan  v.  Dulaney  is  an  act  of 
Conp'eea.  The  doctrine  of  stare  deouii  is 
based  upon  the  assumption  that  the  rules  of 
law  to  which  this  doctrine  applies  have  pre- 
viously been  determined  by  a  court  having 
final  jurisdiction  of  the  questions  involved. 
For  this  reason,  where  the  decision  of  a  tri- 
bunal is  subject  to  review  by  one  having  su- 
perior authority  over  it  for  that  purpose,  or 
the  question  determined  may  be  passed  upon 
by  such  tribunal  in  another  case,  the  doe- 
trine  of  •tore  dtoitii  does  not  apply  with  full 
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force  until  the  uune  qu«Btimis  )uive  been  de- 
termined by  the  court  of  laat  reooit.  The 
construction  of  an  act  of  Congrese  cannot  be 
said  (o  be  authoritatively  settled  until  passed 
upon  bv  the  highest  court  auUiorized  so  to 
do.  Thii  is  the  ijupreme  Court  of  the  United 
States.  It  has  never  decided  the  question  re- 
garding crOBB  veins  as  presented  in  the  case 
.at  bar.  The  decision  of  this  oourt  on  that 
question  may  be  reviewed  by  that  tribunal ; 
BO  that,  although  this  court  baa  given  the 
Etatutes  affecting  cross  lodes  a  construction 
which  has  since  been  followed  in  this  state, 
neverthelcBa,  as  these  same  statutes  arc  still 
open  to  construction  by  the  highest  tribunal 
of  the  land,  their  meaning  on  the  subject  of 
cross  leads  as  involved  in  this  case  has  not 
been  finally  determined,  so  as  to  become  stare 
decitis.  In  Arizona,  California,  and  Mon- 
tajia  a  different  construction  regarding  the 
rights  of  croES-Iode  claimants  baa  been  given 
from  that  announced  by  the  supreme  court 
of  this  state.  Walcrvale  Mtn.  Co.  v.  LeaoK 
(Ariz.)  33  Pac.  41S;  Wilhelti}  v.  Silvester, 
101  Cal,  358,  3S  Pac.  997 ;  Pardee  v.  Uurray, 
4  Mont.  234,  2  Pac.  16.  Whether  or  not  the 
reasons  given  for  this  conclusion  are  sound 
Ib  not  materiaJ.  Sooner  or  later  this  ques- 
tion must  be  determined  by  the  Supreme 
Court  of  the  United  States,  and  when  it  is 
the  law  thus  settled  must  be  followed  by  all 
the  courts  of  the  stetes  and  territories  in 
which  the  act  in  question  is  in  force.  For 
theee  reasons  we  conclude  that,  although  this 
court  has  passed  upon  the  identical  question 
regarding  cross  veins  now  involved,  it  is  not 
precluded  from  again  considering  it,  under 
the  doctrine  of  stare  decisis,  or  that  the  law 
as  announced  by  this  court  in  previous  cssee 
has  become  a  settled  rule  of  property  in  this 
state;  and  if,  upon  a  reconsideration  of  such 
question,  we  conclude  that  our  previous  de- 
cisions thereon  were  wrong,  we  should  not 
■w»it  for  a  superior  tribunal  to  so  declare. 

Before  proceeding,  however,  with  a  discus- 
sion of  this  question,  we  suggest  that,  were 
it  not  for  the  expression  in  Argonaut  Gonsol. 
Min.  d  Mill.  Co.  V.  Tamer,  23  Colo.  400,  4S 
Pac.  08G,  the  action  of  the  trial  court  in  re- 
fueiuf;  to  follow  Branngan  v.  Duianey  would 
certAinly  be  subject  to  criticism.  Previous 
to  the  act  of  IS72  relating  to  mining  claims, 
which,  with  a  few  modifications,  has  been  in 
force  ever  since  its  passage,  the  rights  of  a 
locator  were  practically  limited  to  the  vein 
upon  which  his  location  was  made.  That 
was  the  thing  granted.  The  rights  to  surface 
f;round  only  attached  for  the  purpose  of  the 
convenient  working  of  the  vein  so  located. 
No  rights  to  any  other  vein  except  the  ona 
upon  which  the  location  was  made  were  giv- 
en. Under  the  law  then  in  force,  the  surface 
ground,  with  the  vein  located,  varied — con- 
trolled as  it  was,  in  a  great  measure,  b^  lo- 
cal rules,  or,  in  their  absence,  by  the  ;udg- 
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necessary 
convenient  working  of  the  mine;  so  that,  as 
might  be  expected,  the  patents  issued  under 
the  law  prior  to  the  act  of  1ST2  embraced  sur- 
face areas  different  and  irregular  inform.  By 
this  tatter  act  a  marked  change  was  effected. 
The  surface  area  which  oould  be  controlled 
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by  one  location  wm  definitely  fixed,  ukd,  thU 
area  being  extensive,  it  was  necessary  that 
rights  therein  should  tie  definitely  declaxed. 
The  rights  of  the  locator  to  the  mineral 
which  might  exi>t  underneath  such  surface 
area  was  no  laager  limited  to  the  one  veiii 
upon  which  he  made  his  location.  By  1 
2322,  mpra,  it  is  expressly  provided  Uiat 
from  and  after  Uie  passage  of  the  act  of 
which  it  forms  a  part  the  locators  of  all  min- 
ing claims  theretofore  or  subsequently  made, 
to  which  no  adverse  rights  had  attached  on 
the  10th  day  of  May,  18T2,  upon  compliance 
with  the  laws  and  r^ulations  governing 
their  title  shall  have  the  exclusive  right  of 
pOEsession  and  enjoyment  of  the  surface  in- 
cluded within  the  lineB  of  such  locations,  and 
of  all  veins  throughout  their  entire  depth 
apexing  inside  of  such  surface  lines  extended 
downward  vertically,  although  such  veins 
might  so  far  depart  from  a  perpendicular 
in  their  course  downward  as  to  extend  out- 
side of  the  vertical  side  lines.  This  section, 
standing  alone,  would  seem  to  be  clear,  ex- 
plicit, and  unambiguous.  It  provides  a  test 
bj  which  the  right  of  a  locator  to  a  vein  in- 
side of  the  lines  of  hiB  location  extended 
downward  vertically  should  be  determined, 
namely,  if  the  top  or  apex  of  a  lode  was  with- 
in the  boundaries  of  his  claim,  aa  above  des- 
ignated, then  he  should  be  the  exclusive  own- 
er thereof;  provided,  of  course,  that  no  ad- 
verse rights  thereto  existed  at  the  date  of 
his  location. 

It  is  claimed  by  counsel  for  appellant  that 
this  section  byimplication  exceptscross  veins, 
because  no  extralateral  rights  are  nven  such 
veins,  such  rights  being  measured  by  the  end 
lines  of  the  claim  extended  in  their  own  di- 
rection, and,  as  cross  veins  would  not  inter- 
sect these  lines,  no  extralateral  rights  would 
attach  to  such  veins.  That  quesUon  is  not 
involved  in  this  case.  Appellant  is  making 
no  claim  to  any  portion  of  the  veins  in  con- 
troveray  by  reason  of  extralateral  rights; 
and,  besides,  the  vein  of  the  Victor  Consoli- 
dated is  given  no  such  rights,  because,  by  the 
judgment,  appellee  is  only  declared  to  be  the 
owner  of  that  portion  of  the  vein  within  the 
boundaries  of  its  claims  extended  downward 
vertically.  The  most  that  can  be  said  for 
this  section,  on  account  of  its  phraseology, 
is  that  cross  vnns  are  not  given  extralat- 
eral rights;  and  yet  we  can  conceive  of  a  lo- 
cation where  a  cross  vein  upon  its  strike 
may  cross  the  one  upon  whicn  the  location 
is  made,  and  intersect  both  end  lines.  But 
granting,  for  the  sake  of  the  ar^ment,  that 
veins  crossing  the  ona  upon  which  the  loca- 
tion is  made  have  no  extralateral  rights  (but 
upon  that  question  we  express  no  opinion), 
this  would  only  operat«  as  a  limitation  as 
to  such  rights,  and  not  ss  to  others  which 
would  attach  by  virtue  of  a  location,  for  nam- 
ing limits  of  a  grant  is  not  equivalent  to 
saying  that  nothing  is  granted  which  does 
not  extend  to  those  limits.  Del  Monte  Min. 
&  MM.  Co.  V.  Last  Clumoe  Min.  d  Mill.  Oo. 
171  U.  8.  66,  43  L.  ed.  72,  18  Sup.  Ct.  Rep. 
896.  It  is  by  virtue  of  i  2338  particularly 
that  counsel  for  appellant  contend  that  the 
portion  of  the  vein  of  the  Victor  Consoli- 
dated in  ocmtToversy  belong*  to  the  latter. 
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tii(u  position  beiiw!  that  b7  this  wctlon  erota 
TeiiiB  sre  excepted  from  the  operation  of  f 
2322.  It  is  the  section  construed  in  Bruno- 
fan  V.  Dutaney.  The  rule  adopted  by  the 
co'irt  ill  coQStruing  it  in  that  case  is  an  ar. 
bitrary  one,  and  never  reaorted  to  except  in 
ease*  where  the  dilTerent  sections  of  an  act 
are  in  conSipt,  namelj,  "ai  between  conflict- 
ins  sections  in  the  lanie  statute,  the  last  in 
order  of  arrangement  will  control,"  and,  ap- 
plying this  doctrine,  reached  the  conclusion 
that  under  9  2322  the  locator  of  a  claim  ac- 
quired no  rights  to  cross  veina  apexing  with- 
ia  the  limits  of  his  location.  The  rule  above 
annour.ced  is  ontj  applicable  when  there  is 
an  irreconcilable  conflict  between  the  differ- 
ent sections  of  the  same  act,  and  no  reasona- 
ble construction  will  harmonise  the  parts; 
but,  aa  the  two  sections  under  consideration 
do  not  conflict  in  All  their  terms,  the  real 
questioit  presented  in  .  construing  tbem  is. 
Does  the  latter  qualify  the  formerT  It  is  pre- 
samed  that  each  section  is  intended  to  co-act 
with  ever?  other  of  the  act  of  which  it  Is  a 
part,  and  that  no  one  is  intended  to  anbag- 
oniie  the  general  purpose  of  the  enactment. 
Sutherland,  SUt.  Constr.  j  160.  It  is  also 
■  rule  that^  in  order  to  ascertain  the  legis- 
lative intent,  every  section  of  an  act  is  to  be 
construed;  that  it  ia  to  be  construed  as  a 
whole  (Ibid.  1  Parkinson  v.  Btate,  14  Md. 
184,  74  Am.  Dec.  E22)  ;  and  that  construc- 
tion which  renders  the  whole  act  harmonious, 
ind  gives  effect  to  every  clause  and  part,  is 
to  be  favored  (23  Am.  &  Eng.  Enc.  Law,  p. 
309:  Brooks  v.  Uohile  School  Comra.  31  Ala. 
!27;  PeopU  v.  Bunu,  B  Mich.  114;  Fatter- 
ion  V.  Spearman,  37  Iowa,  36). 

In  Branagan  v,  Dulaney  it  was  assumed 
that  the  "space  of  intersection"  meant  the 
intersection  of  the  veins  of  conflicting  cross 
locations,  end,  as  the  mineral  in  this  space 
was  given  to  the  prior  location,  and  none 
other,  that,  therefore,  the  junior  locator  of 
a  cross  lead  bad  all  the  ore  of  his  van  with- 
in the  space  of  intersection  of  the  conflicting 
locations,  save  at  the  space  where  the  veins 
intersected.  Section  2336  does  not  purport 
to  provide  for  the  location  of  cross  veins  over 
territory  included  within  a  prior  vaJid  and 
snbsiflting  location.  Its  purpose  appears  to 
be  to  fix  the  rights  of  the  claimants  of  such 
veins,  to  settle  wh«t  might  otherwise  be 
conflicting  rights  between  claimsjits  of  veins 
crossing  or  intersecttng  each  other,  and  pro- 
Tide  easementa  for  the  benefit  of  the  claim- 
ants of  such  vuns  ( Wilhelm  v.  Bilvegter,  101 
Cal.  366,  36  Pae.  SST;  and  unless,  in  making 
such  provisions,  it  impliedly  gives  the  junior 
rroBs  claimant  the  ore  of  his  vein,  except  at 
the  point  where  it  intersects  the  vein  of  a 
senior  locatiMi,  the  doctrine  announced  in 
Branagan  v.  IhiUmey  cannot  he  upheld;  bo 
that,  in  order  to  determine  what  rights  are 


is  meant  by  the  "space  of  intersection  t"  The 
words  employed  in  a  statute  are  to  be  con- 
stmed  with  reference  to  its  subject-matter 
and  the  objects  sousht  to  be  attained  (23 
Am.  ft  Eng,  Enc.  Law,  p.  322 ;  Brewer  v. 
Bloufi\«r,  U  Pet.  178,  10  L.  ed.  408;  Sedgw. 
Stat,  ft  GoDst.  I..  360),  as  well  as  the  legista- 
»  L.  R.  A. 


render  it  harmonious  with  that  purpose, 
rather  than  that  which  will  defeat  it  (Id. 
31B;  TayU>r  \.  WathingtoK  County  Comra. 
87  Ind.  383;  People  ex  ret.  Wood  v.  Lacotnhe, 
99  N.  Y.  43,  I  N.  E.  599) .  When  ambiguous, 
its  general  intent,  as  gathered  from  the  stat- 
ute, furnishes  a  key  by  which  its  ambiguitiei 
may  be  solved,  and  thus  its  words  eiven  that 
meaning  which  will  harmonize  wiui  that  in- 
tent. Sutherland,  Stat.  Constr.  H  218,  21S. 
Conditions  with  reference  to  the  ■ubject-mat- 
ter  of  the  act,  which  it  la  apparent  from  its 
context  it  was  necessary  to  provide  for,  may 
also  be  considered  in  ascertaining  what  is 
meant  by  that  which  is  apparently  ambigu- 
ous. People  ea  rel.  Wood  v,  Lacombe,  99  N. 
Y.  43,  1  N.  E.  699.  It  is  evident  from  the 
provisions  of  I  2322  that  the  intent  of  Con- 
gress was  to  give  to  the  locator  of  a  claim 
to  which  no  adverse  Tights  had  attached 
every  vein  apexing  within  the  surface  bonnd- 
ariea  of  his  location,  unless  its  intent  is  neg- 
atived by  I  2336.  The  words  "intersect" 
and  "cross,"  as  used  in  this  section,  are  not 
strictJy  synonymous,  and,  in  using  both  it 
must  be  presumed,  intended  to  provide  for 
different  conditions.  Veins  might  intersect, 
either  on  their  strike  or  dip,  and  not  cross. 
In  that  event  it  was  necessary  to  provide 
which  location  should  have  the  ore  at  the 
space  of  intersection,  and  it  was  declared 
that  the  prior  location  should  have  the  ore 
within  that  space.  In  case  they  crossed 
then  a  further  provision  was  necessary,  and 
it  was  provided  that  the  junior  locator 
should  have  the  right  of  way  through  tlie 
space  of  intersection  for  the  convenient  work- 
ing of  his  mine.  From  a  casual  reading  of 
this  section  it  might  he  inferred  that  the 
"space  of  intersection"  meant  the  intersec- 
tion of  the  veins,  but  that  does  not  necessa- 
rily follow,  when  its  meaning,  as  ascertained 
hy  one  or  more  of  the  canons  of  construction 
which  may  be  invoked,  is  ambiguous,  or  dif- 
ferent conditions  eiist  which  would  control 
its  import,  or  if,  by  giving  it  that  limitHtinn. 
the  section  In  which  it  occurs  conflicts  witk 
other  portions  of  the  act.  Previous  to  May 
10,  1872,  as  before  noticed,  no  rights  at- 
tached to  any  vein  except  the  one  upon  which 
the  location  was  made.  All  rights  which 
had  attached  previous  to  that  date  were  in 
no  manner  disturbed.  U.  S.  Rpv.  SUt.  H 
2322,  2344.  In  case  of  conflicting  cross  lo- 
cations made  prior  to  that  date  each  locator 
would  hold  the  vein  located  upon  up  to  the 
point  where  they  intersected  on  their  strike. 
It  was  necessary  to  settle  which  should  have 
the  ore  within  the  space  of  intersection  of 
such  veins,  and,  ii  they  crossed,  what  further 
rights  the  junior  locator  should  have.  This 
was  done.  In  such  ca«e  Intersection  would 
clearly  mean  the  intersection  of  the  veins. 
In  case  of  locations  made  under  the  act  of 
1872.  or  prior  to  that  date,  which  were  sub- 
"tantlally  parallel,  the  respective  veins  in 
each  might  either  intersect  or  cross  upon 
their  dip,  in  which  event  it  would  be  neces- 
sary to  provide  which  should  be  entitled  to 
the  ore  within  the  space  of  vein  intersection  i 
and  here  again  the  meaning  of  "space  ot  ii^ 
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teraection,"  or  the  aubJAct  to  which  It  refers, 

is  the  intersection  of  the  veine,     AgaiD.  un- 
der the   conditions   last   noticed,  tae   veind 


should  talce  the  vein  below  the  point  of  un- 
ion, including  all  the  "space  of  int«r>ection," 
which  in  that  instance  alto  refers  to  the  in- 
terEcction  of  the  veins. 

It  maj  be  urged  tliat  the  constructiiHi  thus 
far  of  thii  section  is  in  conflict  with  t  2322, 
for  the  reason  that  under  the  latter  the 
ownership  of  the  apace  of  intersection  would 
depend  upon  whicu  rein  filled  that  space. 
Granted  that  this  Taa,j  be  true,  then  we  must 
invoke  the  rule  that  an  act  must  be  con- 
strued as  a  whole;  and,  if  the  construction 
of  i  2336,  so  far  given,  modifies  |  2322,  it  is 
not  violating  anj  rule  applicable  to  the  con- 
strucUon  of  differrait  sections  of  the  same 
act,  which  apparently  oonftict.  This  con- 
atructjon,  however,  does  not  cause  any  con- 
flict between  the  two  sections.  The  former 
gives  to  the  locator  the  veins  to  which  his 
righbi  attach  throughout  their  entire  depth, 
and  if  upon  their  strike  (limiting  the  latter 
to  rights  which  vested  prior  to  the  ](>th  day 
of  May,  1872),  or  in  descending  into  the 
earth,  a  body  of  ore  bounded  by  the  foot  and 
hanging  walls  of  his  veins  extended  in  their 
genera!  course  has  been  intruded  from  an- 
other source,  or  if  in  descending  they  unite 
with  other  veins,  these  are  not  reasons  why 
be  should  not  he  the  owner  of  such  spaces  of 
Intersection,  or  enlargements  of  his  veins, 
caused  by  intersecting  or  uniting  with  others, 
but,  on  tJie  contrary,  according  to  the  terms 
of  S  2322.  he  should  be;  provided,  of  course, 
that  his  title  is  prior  to  that  of  the  location 
of  the  veins  intersecUng  or  uniting  with  his. 
So  tha.t  the  construction  of  these  sections  un- 
der the  conditions  noted  renders  them  har- 
monious, and  (  2330  simply  recognizes  that 
in  conflicts  in  such  cases  priority  of  title 
should  govern, — a  test  which  is  clearly  in 
harmony  with  i  S322,  and  limits  the  pro- 
visions of  I  2330  thus  far  to  easements  only. 
It  may  also  be  said  that  an  easement  would 
exist  in  favor  of  a  junior  claimant  to  fol- 
low his  vein  through  the  space  of  intersec- 
tion caused  by  veins  crossing  upon  their  dip, 
because  by  {  2322  the  locator  is  entitled  to 
follow  a  vein  in  its  course  into  the  earth  outr 
side  the  verUctil  side  lines  of  his  location. 
This  may  be  true,  but  as  to  veins  crossing 
on  their  strike  no  such  right  is  impliedly 
given  by  that  section,  and,  as  we  have  en- 
deavored to  demonstrate,  such  a  right  was 
necesaary  under  conditions  above  noted.  In 
case  of  locations  made  subsequent  to  tiie  act 
of  1ST2,  which  cross  each  other,  or  those 
made  under  that  act  which  likewise  con- 
flicted with  locations  made  prior  to  the  date 
it  took  effect,  it  was  also  necessary  to  pro- 
vide for  possible  conditions,  namely,  the  re- 
spective righte  of  the  claimante  of  such  loca- 
tions within  the  conflict  of  their  claims,  and 
particularly  for  a  riftht  of  way  for  the  junior 
claimant;  and  the  vital  ouestion  now  to  de- 
termine is  what  is  meant  by  the  "space  of  in- 
tersection" in  such  cases  sa  employed  in  i 
2336.  and  which  party  would  own  the  ore  of 
the  vein  of  the  junior  location  within  that 
M  L.  R.  A. 


space.  We  again  reiterate  that  the  clear  in- 
tent of  {  2322  was  to  give  the  locator  of  a 
clajm  to  which  no  adverse  rights  were  in  ex- 
istence at  the  date  of  his  location  all  veins 
apeKing  within  ite  surface  boundaries.  That 
eminent  jurist,  Hr.  Justice  Brewer,  with  his 
extended  experience  in  mining  litigation, 
certainly  spolce  advisedly  in  Del  Monte  Min. 
<E  Ifiil.  Co.  y.  Laat  Ohanoe  Kin.  di  Mill.  Co, 
171  U.  8.  55,  43  L.  ed.  72,  18  Sup.  Ct  Rep. 
S95  (although  the  precise  question  now  b«- 
ing  considered  was  not  there  presented), 
when  he  said,  in  speaking  of  the  rights  of 
a  locator  under  the  provisions  of  this  sec- 
tion: "Every  vein  whose  apex  is  within  the 
vertical  limiU  of  his  surface  lines  passes  to 
him  by  virtue  of  his  location.  He  is  not 
limited  to  only  those  veins  which  extend 
fr<mt  one  end  line  to  another,  or  from  one  side 
line  to  another,  or  from  one  line  of  any  kind 
to  another,  but  he  Is  entitled  to  every  vdn 
whose  top  or  apex  lies  within  his  surface 
lines."  To  the  same  effect  is  the  language 
employed  in  101  Cal.,  35  Pac,  tupra.  By 
that  section  he  has  been  given  title  to  all 
such  veins.  Such  being  the  case,  wsa  it  in- 
tended by  I  2336  to  modify  that  grant,  or 
vest  title  in  a  cross  claimant  to  any  part  of 
a  vein  apexing  within  the  boundaries  of  a 
prior  valid  location,  and,  especially,  what 
rights  were  intended  to  be  granted  or  flxed 
under  the  conditions  now  being  consideredT 
It  provides  that  in  such  cases  priority  of 
Utle  shall  be  the  test  by  which  the  ownership 
of  the  ore  at  the  space  of  Intersection  shall 
be  determined.  That  is  in  accord  with  the 
rights  conferred  by  S  2322.  Locating,  how- 
ever, is  not  equivalent  to  a  grant  That  lan- 
guage does  not  import  that  an  exception  is 
carved  out  of  an  eetiU«  which  has  already 
passed.  Under  the  facte  now  in  mind,  the 
senior  locator,  bv  virtue  of  t  2322,  would 
own  the  ore  of  the  junior  cross  vein  within 
the  boundaries  of  his  location;  and,  before- 
that  right  could  be  devested  under  i  2338, 
It  must  appear  from  the  wording  of  the  lat- 
ter that  such  right  is  ther^y  expressly  ex- 
cepted. That  the  language  of  this  section  is 
not  susceptible  of  the  construction  that  cre- 
ates such  an  exception, It  seems  to  us  isdear, 
when  we  bear  in  mind  that  which  we  have 
already  Btat«d, — that  It  does  not  pretend  to 
deal  with  the  location  of  cross  veins  over 
senior  valid  locations,  but  the  purpose  of 
which  wBs  to  provide  for  easemente.  and  set- 
tle rights  which  otherwise  might  be  doubt- 
ful, or  the  subject  of  controversy,  without 
some  further  declarations  than  those  con' 
teined  in  }  2322;  and  ao  we  oondude  that, 
to  render  the  two  sections  harmonious,  the 
"space  of  intersection,"  as  used  in  i  2330, 
when  applied  to  the  facte  now  being  consid- 
ered, means  the  intersection  of  the  claims. 
Barringer  k  A.  Uines  A  Mining,  472.  473. 

Under  i  2322  no  rights  were  given  the  own- 
er of  a  location  crossing  a  prior  one  to  invade 
the  latter  for  any  purpose  in  following  his 
vein  upon  its  strike.  This  was  an  importent 
matter.  Without  such  right,  a  portion  of 
his  claim  might  be  rendered  valueless.  But, 
if  the  expression  "apace  of  intersection"  is 
limited  to  the  intersection  of  veins  as  tJie 
space  through  which  he  should  have  a  right 
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have  no   right  under  which  he  could  reach 
that  easement;  amd  so,  again,  in  order  to  rec- 

r'le  oae  which  would  be  of  any  value  to 
junior  croea  claimant,  the  apace  of  in- 
Unection  must  also  taeau  the  intersection 
«/  the  claims.  Morrison,  Mining  Rights, 
9th  ed.  115  [lOLh  ed.  p.  126].  The  learned 
author  of  the  work  juat  cited,  in  treating  the 
•ubject  of  title  to  ore  included  in  the  space 
of  intersection  aa  between  conflicting  croaa 
loeationa  under  S  S336,  gives  the  following 
eogent  reasons  why,  in  his  opinion,  aa  be- 
tween Bucb  locations,  the  owner  of  the  junior 
hat  *  right  of  way  through  the  senior,  but 
no  right  to  the  ore  of  the  claim  which  he 
croBBCH:  "It  was  within  the  power  of  Con- 
gress, bf  a  subsequent  clause,  to  have  made 
Uie  crosBiDg  lode  an  exceiition  carved  out  of 
the  general  grant  of  the  words  of  the  pre- 
vious section,  bat  has  it  attempted  so  to  doT 
The  only  ^rant  of  i  2336  is  the  right  of  way, 
which  of  itself  implies  that  itis  not  a  grant 
of  the  vein,  but  of  an  easement,  to  which  the 
estate  of  the  prior  location  ia  made 


to  take  from  the  older  location  something  al- 
ready granted  to  it.  To  create  an  exception, 
out  of  bis  grant  as  he  originally  takes  it, 
under  act  of  Congreaa,  would  require  in  the 
wording  of  the  act  expressions  as  strong  as 
are  required  to  create  an  exception  in  a  deed. 
An  exception  is  equivalent  to  the  reeonvey- 
anee  of  land  already  conveyed.  A  right  of 
way  is  not  an  exception,  but  a.  reservation, 
which  may  he  inferred  from  any  wording  in- 
dicating an  intention  to  create  an  eaaement. 
It  takes  nothing  from  tbe  body  of  the  grant 
of  the  Hrst  locator,  but  compels  the  first  lo- 
cator to  use  or  hold  his  grant  or  clajm  sub- 
ject to  a  right  or  privilege  to  the  junior  or 
overlapping  claimant  of  reaching  the  other 
end  of  his  claim  by  passage  through  the  aen- 
ior  location,"  Under  the  conclusion  reached 
in  Arizona,  California,  and  Montana  in  the 
eases  above  cited,  the  ore  within  the  space 
-of  overlapping  claims  would  belong  to  the 
owner  of  the  senior  location.  In  tbe  Arizona 
esse  that  conclusion  was  reached  upon  the 
ground  that  the  expression  "space  of  inter- 
section" meant  intersection  of  the  veins; 
that  they  might  so  intersect  upon  either  their 
strike  or  dip;  but,  aa  to  the  former,  it  was 
limited  to  locatioits  made  prior  to  the  lOth 
4By  of  May,  1B72.  Tbe  learned  judge  who 
VTOta  the  opinion  in  that  case  appears  to 
have  ^ven  it  careful  consideration,  but,  in 
•edcing  to  harmonize  tbe  two  sections,  it 
seeiDB  to  us,  fell  into  the  error  of  ( 1 )  holding 
that  the  space  of  intersection  meant  inter- 
section of  veins  only;  (2)  imposed  a  limit 
upon  the  provisions  of  the  section  when  ha 
announced  that  it  only  applied  to  the  inter- 
Hd^on  of  veins  upon  their  strike,  under  lo- 
cations made  pi  ior  to  May  10,  1ST2,  which  is 
not  warranted,  either  expressly  or  by  im- 
plication; and  {3)  by  so  doing  necessarily 
deprived  a  junior  location,  made  under  the 
act  of  1872,  of  the  right  of  way  across  a  sen- 
ior location,  if  the  former  crossed  the  latter. 
In  tha  California  cose  the  eminent  jurist 
JOL.  R.  A. 


who  wrote  the  opinion  seems  to  have  enter- 
tained similar  views  regarding  the  applica- 
tion of  this  section  to  rights  which  vested 
prior  to  May  10,  I87E,  but,  except  as  to  thoso 
rights,  inclined  to  the  conclusion  that  this 
section  only  referred  to  the  intersection  of 
veins  upon  their  dip,  which  would  also  re- 
sult in  depriving  a  junior  cross  claimant  of 
a  most  important  right.  We  think  that 
Chief  Justice  Beatty,  who  concurred  in  tbe 
opinion  in  that  case,  more  nearly  announced 
the  true  doctrine  when  be  said:  "I  think, 
however,  that  too  much  is  conceded,  both  in 
the  opinion  of  the  court  and  in  tbe  argument 
of  counsel  for  respondent,  in  assuming  that 
the  provisiona  of  i  2336  cannot  be  applied  to 
locations  made  since  the  paaao^e  of  the  min- 
ing law  of  1S72  on  veins  which  intersect 
upon  tbeir  strike,  without  bringing  it  in  con- 
flict with  the  plain  terms  of  (  2322.  This 
wholly  unwarranted  assumption  has  been  the 
source  of  all  the  trouble  and  difficulty  which 
the  land  office  and  some  of  the  state  court* 
have  encountered  in  tbeir  attempta  to  con- 
strue provisions  of  a  statute  which  are  in 
perfect  harmony,  but  which  have  been  er- 
roneously supposed  to  be  inconsistent."  The 
opinion  in  tbe  Montana  case  is  not  altogether 
clear,  but  seems  to  limit  the  space  of  inter- 
section, as  applied  to  the  facts  there  pre- 
sented, to  the  intersection  of  the  conflicting 
claims,  but  does  ncrt;  enter  into  a  discussion 
of  the  subject;  so  that,  although  we  ngne 
with  tbe  conclusion  reached  in  each  of  ^ose 
oases,  we  cannot  accept  the  limitations  im- 
posed upon  the  provisions  of  this  section,  or 
indorse  the  reasons  advanced  by  the  learned 
writers  of  the  opinions  in  the  Arizona  and 
California  cases.  Our  conclusion  is  that  tbe 
provisions  of  i  2336  apply  to  locations  made 
under  tbe  act  of  1872  as  well  as  before;  refer 
to  the  intersection  or  creasing  of  veina  either 
upon  their  strike  or  dip;  that  the  space  of 
intersection,  in  determining  tbe  ownership 
of  ore  within  such  space,  means  either  inter- 
section of  veins  or  conflicting  claims,  accord- 
ing to  the  facts  in  each  particular  case,  and 
grants  a  right  of  way  to  the  junior  claimant 
lor  tbe  convenient  working  of  bis  mine 
through  such  space  upon  the  veins  ( under- 
neath the  surface)  which  be  owns  or  controls 
outside  of  that  spaoe.  This  construction 
renders  the  two  sections  entirely  harmonious, 
gives  eHect  to  every  clause  and  part  of  each, 
and,  in  so  far  as  S  2336  regulates  or  in  any 
manner  provides  for  ri<;bts  as  between  con- 
flicting claims,  it  applies  only  to  interseo- 
tiona  consistent  with  all  the  provisions  ol 
1  2322. 

As  we  understand  the  rulings  of  the  land 
department  in  issuing  patents  for  conflict- 
ing mining  claims,  there  is  always  excepted 
from  the  surface  of  the  junior  that  portion 
conflicting  with  the  senior,  as  well  as  all 
veins  apexing  within  such  conflict.  This 
practice  is  in  accord  with  our  views,  and, 
although  such  a  construction  would  not  be 
controlling,  the  interpretation  put  upon  the 
act  by  those  whose  duty  it  has  been  to  con- 
strue, execute,  and  apply  it  is  entitled  to 
much  weight.  23  Am.  k  Bng.  Enc.  Law,  p. 
339;  ^ro«(  v.  Pfeiffer,  86  Colo.  838,  68  Pai 
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Tbe  receiver'a  receipt,  fts  well  as  Uie  pat- 
ent isBued  appelluit,  excepted  therefrom  all 
veins  apexiii^  within  the  oonSict  between  ita 
claim,  the  Victor  Consolidated,  and  those  of 
appellee.  The  patents  to  the  latter  granted 
all  such  veins,  and  thus  all  rights  attaching 
ty  virtue  of  priority  of  location  have  been 
preserved  to  appellee.  The  location  of  the 
Victor  Consolidated  was  junioi  tc  that  of 
the  claims  ot  appellee,  and  from  this  fact, 
and  the  views  expremnl,  it  follows  that  ap- 
pellant cannot  complain  of  the  judgment  oi 
Uie  lower  court  in  so  far  as  it  awards  to  ap- 
pellee the  vein  of  the  Victor  Consolidated, 
and  all  veins  apexing  within  the  boundaries 
of  the  claims  of  the  latter,  and  awarded  dam- 
ages for  the  removal  of  ore.  These  views 
•re  in  conflict  witli  the  case  of  Branagan  v. 
Dalanei/,  and  that  case,  as  also  thoae  of  this 
court  following  it,  in  so  far  as  thej  conflict 
with  the  doctrine  now  announced  regarding 
conflicting  cross  claims,  are  overruled.  The 
language  of  the  judgment  ot  the  lower  court 
regarding  the  rights  of  appellant  in  the  con- 
flicting territory  is  very  explicit,  but  only 
extends  to  acta  of  trespass,  and  does  not  pro- 
hibit those  which  it  may  exercise  therein  by 
virtue  of  its  ownership  of  the  Victor  Con- 
solidated claim. 

The  determinaUon  »f  the  second  question 
presented  involves  a  construction  of  |  £323, 
aupra.  The  contention  of  counsel  for  appel- 
lant is  that  in  all  patents  for  lode  claims 
blind  leads  are  excepted,  and  that  the  pat- 
entee takes  no  title  thereto  by  virtue  of  pat- 
ent. In  answer  to  this,  we  have  only  to  ad- 
vance one  step  further  in  the  construction  of 
f  2323,  and  call  attention  to  the  fact  that  the 
test  there  applied  by  which  the  ownership  of 
veins  embraced  in  a  valid,  subsisting  location 
is  determined  is  that  they  apex  within  the 
boundaries  of  his  claim  extended  downward 
vertically,  without  regard  to  where  such 
apexes  may  be  with  reference  to  the  surface, 
so  that  a^in  the  questiou  presented  is.  Does 
I  23Z3  conflict  with,  or  in  any  manner  modi- 
fy, the  provisions  of  |  2322  T  and  in  constru- 
ing them  the  same  rules  must  be  observed 
relative  to  the  construction  of  an  act  con- 
taining difTerent  sections  that  have  already 
been  invented.  The  former  provides  what 
rights  may  be  acquired  to  blind  veins  discov- 
ered in  a  tunnel  run  for  the  development  of 
the  vein  or  for  the  discovery  of  mines,  but 
upon  what  ground  may  such  tunnel  be  run, 
or  within  what  territorymust  the  blind  leads 
discovered  therein  be  located,  in  order  to  give 
the  discoverer  any  rights  theretoT  A  valid  | 
location  of  a  mining  claim,  ao  long  as  it  is 
in  full  force  and  effeot,  operates  as  a  bar  to 
a  second  location  ot  the  premises  so  claimed, 
Belk  V.  Meagher,  104  U.  B.  279,  26  L.  ed. 
735;  Gioillttn  v.  Donnellan,  116  U.  S.  45,  29 
L.  ed.  348,  6  Sup.  Ot.  Rep.  1110;  Del  Monte 
if«i.ft  Hill.  Co.  V.  Ltut  Chance  Min.  <t  Mill. 
Co.  171  U.  S.  55,43  L.  ed.  72,  iS  Sup.  CI.  Rep. 
896.  The  only  exception  is  that  a  given  lo- 
cation leaves  open  to  others  such  rights  there- 
in as  do  not  attach  by  virtue  ot  such  loca- 
tion; in  other  words,  that  a  location  only 
carries  with  it  such  rights  as  it  it  entitled 
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to  under  the  l&w  by  virtue  of  which  it  !■ 

made,  and  that  rights  not  attaching  are  re- 
served to  others.  It  is  upon  this  sround  that 
appellant  contends  that  ita  rights  to  the 
blind  leads  in  question  attach ;  that  is,  th&t 
under  t  2323  these  veins  are  impliedly  ex- 
cepted from  the  locations  and  patents  of  ap- 
Jeliee's  elsioiB.  If  such  a  conclusion  can  be 
educed  from  the  sections  under  considera- 
tion, they  are  hopelessly  in  oonftiet,  for,  flrst, 
there  is  granted  all  veins  the  ownership  of 
which  is  determined  in  tbe  manner  we  have 
designated,  including  blind,  and  then,  im- 
mediately following,  the  grant  to  the  Utter 
it  withdrawn.  A  location  can  talce  no  righta 
which  conflict  with  a  prior  valid  one,  so  long 
as  it  is  kept  alive.  The  law  contemplates, 
and  the  authorities  reoogniEe,  that  the  very- 
life  of  a  mineral  loc»tIon  depends  upon  the 
tact  that  it  is  made  uptwi  unappropriated 
mineral  domain ,-  and,  with  the  one  exception 
already  noticed,  this  requirement  extends  to 
the  enUre  location, — that  is,  it  cannot  em- 
brace any  gro'und,  nor  can  it  initiate  anjr 
rights,  witliin  the  boundaries  of  a  prior 
valid,  subsisljng  location,  except  tluise  re- 
served from  tlie  latter.  This  rule  extends 
to  all  classes  of  mineral  locations;  in  other 
words,  priority  determine*  the  rights  be- 
tween conSicting  locaXions.  The  tunnel  ot 
appellant  was  commenced  upon  ground  open 
to  location,  but  at  Uie  time  It  was  located, 
and  work  thereon  commenced,  tlie  ground 
embraced  within  the  claims  of  appellee  hod 
already  been  located  and  claimed  as  toda 
claims,  so  that  the  righta  of  appellee  to  ths 
ground  within  the  boundaries  of  its  claims, 
and  the  leads  in  question,  had  attached  be- 
fore appellant  attempted  to  initiate  any  title 
thereto,  and  therefore  none  attached  by 
virtue  of  the  location  of  or  work  upon  it» 
tunnel  site,  unless  it  appears  that  by  virtue 
of  I  2323  a  tunnel  for  the  discovery  of  blind 
leads  may  be  projected  across  and  extended 
into  prior  valid,  subsisting  locations,  and 
title  io  the  blind  leads  discovered  within  th* 
boundaries  of  such  claims  thus  be  secured. 
It  provides  how  inchoate  rights  to  blind  veins 
may  be  initiated;  how  they  may  become  ab- 
solute; but  nowhere  does  it  in  terms,  either 
expre»aly  or  impliedly,  declare  that  for  these- 
purposes  it  may  be  projected  into  or  across 
prior  valid  locations.  To  give  it  the  inter- 
pretation that  it  does  is  to  inject  a  meaning 
of  which  it  is  not  susceptible,  renders  it  irre- 
concilable with  the  provisions  of  the  sectioa 
preceding,  and  overthrows  the  doctrine  of 
priority, — the  foundation  upon  which  min- 
ing rights  rest.  It  does  not  provide  that 
ui^er  a  location  lor  tunnel-site  purposes  a. 
right  is  granted  to  search  lor  minerals  in 
lands  belonging  to  another,  or  that  thereby 
a  location  for  such  purposes  can  be  carved 
out  of  appropriated  puolio  domain;  while- 
limiting  it  to  locations  for  tunnel-site  pur- 
poses to  ground  not  previously  appropriated 
renders  it  harmonious  with  i  2322.  That  the 
latter  was  tbe  clear  meaning  and  intent  of 
Congress  in  passing  the  act  of  which  these 
two  sections  form  a  part  is  apparent  from 
the  further  reading  of  }  2323,  which  in  temu. 
provides  that  locations,  on  the  line  of  the 
tunnel  eontemi^ated  by  this  seetJMi,  <rf  vtiaa. 
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not  appearing  tm  the  aurface,  nuda  hj  other* 
Btter  the  commeneemeut  of  work  thereon, 
«nd  while  it  is  being  prosecuted  with  reason' 
ible  diligence,  shall  be  invalid, — -a  clear  rec- 
ognition of  the  controlling  principle  of  prior- 
\ij,  Counwl  for  appellant  aasert  that  En- 
Irrprise  Min.  Co.  y.  Rieo-Aapen  Contol.  Min. 
Co,  167  U.  S.  103,  17  Sup.  Ct.  Eep.  782,  42 
L  ed.  911,  and  ElM  t.  Campbell,  IB  Colo. 
SIO.  33  Pse.  521,  Affirmed  in  167  U.  S.  116, 
■12  L.  ed.  101,  17  Sup.  a.  Hep.  7B5,  are  au- 
thority for  their  propositions  that  blind 
leads  sre  excepted  from  all  locations  and  pat- 
mts;  that  no  rights  to  such  lesds  attach  un- 
til discovered;  that  a  tunnel  site  may  be  pro- 
jected across,  and  its  tunnel  extended  under- 
nrath,  previous  valid,  BUbsisting  locations, 
and  title  to  blind  leads  discovered  in  such 
tunnel  within  the  boundaries  of  such  claims, 
not  known  to  exist  previous  to  the  commence- 
ment of  work  thereon,  may  be  thus  acquired 
by  the  owner  of  such  tunnel.  Neither  of 
auch  cases  so  holds,  and,  while  they  cannot 
be  Mid  to  be  directly  in  point,  because  the 
facts  in  the  case  at  bar  and  those  are  en- 
tirely different,  yet  by  analogy  the  principle 
upon  which  the  right  to  blind  leads  discov 
ered  and  located  under  the  section  of  the 
Itatute  relative  to  tunnel  sites  which  was 
ipplied  in  those  cases  Is  the  same  as  that 
upon  which  we  base  our  decision  here,  vi^. 
priority  of  location;  for  in  each  of  those 
cttsea  the  tunnel  site  was  located  prior  to  the 
date  of  the  location  of  the  lode  claims  within 
territory  embrseed  within  the  tunnel-site  lo- 
cation, and  within  the  boundaries  of  which 
the  blind  leads  were  discovered  and  located 
which  were  the  subject  of  controversy.  It 
was  upon  this  ground,  as  ws  read  and  un- 
derstand the  opinions  in  these  cases,  in  con- 
nection with  the  facta,  that  the  inchoate 
rip:hts  of  the  tunnel  claimants  to  such  lands 


they  become  absolute. 

On  the  subject  under  consideration  one 
farther  question  needs  to  be  determined, 
namely.  Has  appellant  a  right  of  way  for' its 
tunnel  through  the  territory  of  appellee?  It 
is  contended  by  conitsel  for  appellant  that 
under  |  2338,  U.  8.  Rev,  Stat  and  i  3141, 
Mills' Anno.  Stat.,  it  is  entitled  to  such  right. 
The  first  of  these  sections  provides  that,  in 
the  absence  of  necessary  legislation  t^  Con- 
gress, the  legislature  o[  a  state  may  provide 
rales  for  workint;  mines  involving  easements, 
drainage,  and  other  necessary  means  to  their 
complete  development,  snd  that  thi 


vides  that  a  tunnel  claim  located  in  accord- 
ance with  its  provisions  shall  have  the  right 
of  way  through  lodes  which  may  lie  in  itd 
course;  but  it  will  be  observed  that  this  sec- 
tion only  refers  to  tunnels  located  for  the 
purposes  of  discovery,  and,  if  any  of  its  pro- 
visions are  still  in  force,— which  appears  to 
be  doubted  in  Ellet  v.  Campbell,  18  Colo, 
510,  33  Pae.  621— they  can  have  no  applica- 
tion to  the  case  at  bar,  because  the  section  of 
the  Kevised  Statutes  only  provides  for  ease- 
ments for  the  development  of  mines,  and  the 
section  of  Uills  relied  upon  does  not  attempt 
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to  confer  any  such  rights,  but  is  limited  to 
the  one  purpose  of  discovery.  In  this  re- 
spect it  has  been  clearly  superseded  by  the 
act  of  Congress;  so  that,  if  appellant  is  en- 
titled to  the  right  claimed,  it  must  attach  bjr 
virtue  of  some  provision  of  this  act. 

Mining  ''ig''^  ^^^  statutory,  but  not 
purely  so.  'mey  relate  lo  real  estate,  and 
such  rights  as  are  not  dclined  or  limited  by 
statute  are  still  controlled  by  the  rules  of  the 
common  law.  Such  rights  as  are. conferred 
by  a  valid  prior  location,  se  long  as  it  re- 
mains in  full  force  and  effect,  are  preserved 
from  invasion,  and  cannot  be  infringed  upon 
or  impaired  by  subsequent  locations  |Lind- 
tey,  Mines,  {  363  ] ,  and  are  as  fully  protected 
under  the  rules  of  the  common  law  as  any 
other  classes  of  real  estate.  Under  the  stat- 
utes the  subsequent  locator  has  no  right  to 
penetrate  a  senior  valid,  subsisting  location 
underneath  its  surface  boundaries  extended 
downward  vertically,  except  for  the  purposes 
specified  in  the  mining  laws.  We  will  not 
undertake  to  specify  what  these  exceptions 

I  may  be,  but,  so  far  as  they  are  not  fixed  by 
statute,  the  possession  and  enjoyment  of  the 

I  ground  underneath  the  surface  of  a  valid. 

'  sulwisting  location  cannot  be  invaded.  These 
exceptions  do  not  include  a  right  to  drive  a 
tunnfl  through  such  a  location  for  the  pur- 
poses of  discovery. 

We  are  not  aware  that  the  precise  ques- 
tions presented  for  our  determination,  which 
we  have  designated  as  proposition  second  in 
the  former  part  of  this  opinion,  have  ever 
been  passed  upon  by  an  appellate  court.  In 
the  case  of  Stratton  v,  Qold  Sovereign  itin. 
•t  T.  Co.  1  Denver  Leg,  Adv.  350.  in  which 
case  complainant  brought  an  action  to  re- 
strain defendants  from  extending  a  tunnel 
through  the  claim  of  the  former,  which  had 
been  located  prior  to  the  date  of  the  tunnel 
site,  the  defendants  snawered  that  they  were 
driving  such  tunnel  for  the  avowed  purpose 
of  discovering  and  claiming  blind  veins  with- 
in the  territory  of  complainant's  claims. 
Complainant  applied  to  Judge  Hallett  for  a 
temporary  injunction,  which  he  granted,  and, 
in  the  course  of  his  opinion,  said ;  "Chapter 
6  of  the  Revised  Statutes  provides  for  three 
kinds  of  locations  on  the  public  mineral 
lands,  which,  in  common  speech,  are  called 
'lode  locations,'  'tunnel  locations,'  and 
'placer  locations.'  When  a  location  has  been 
properly  made  in  either  class,  and  so  long 
as  it  shall  be  fully  maintsined  by  use  and 
enjoyment,  or  by  patent,  the  territory  em- 
braced in  such  location  is  not  subject  to 
ndverse  location  by  a  claimant  of  the  same 
class  or  any  other  cla«s.  The  reason  is  that 
the  territory  covered  by  such  location  has 
been  severed  from  the  public  domain,  and 
has  become  private  propeity.  which  is  no 
longer  open  to  a  new  appropriation."  Our 
construction  of  |  2323  is  that  a  tunnel  site 
can  only  embrace  unappropriated  public  do. 
main,  and  that  under  it  no  rights  are  con- 
ferred to  extend  a  tunnel  through  previous 
valid,  subsisting  locations.  From  the  rec- 
ord before  us.  appellant  haji  no  right  to  in- 
vade the  premises  of  appellee  through  its 
tunnel,  and,  in  the  absence  of  any  proof  to 
the  contrary,  the  presumption  attaches  that 
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«1I  veins  discovered  in  that  part  of  its  tun- 
nel under  appellee's  clainiB  belong  to  the  lat- 
ter iWakeinan  v.  Norton,  24  Colo.  192,  4B 
Pac.  283]  ;  and  the  judgment  of  the  court 
that  appellee  waa  the  owner  of  these  veins, 
and  enjoining  appellant  from  further  extend- 
ing its  tunnel  into  or  using  that  portion  of 
it  under  tht  claims  of  appellee,  is  correct. 

The  Rniil  question  passed  upon  b;  the  trial 
court  under  the  stipulation  relates  to  the 
olTer  of  appellant  to  prove  that  at  the  time 
of  the  locs.tion  of  its  Ithica  tunnel  site  no 
ore  had  been  discovered  in  the  Monarch  and 
Mammoth  Tear],  This  offer  wai  denied.  At 
the  time  the  tunnel  site  was  located,  and 
work  commenced  thereon,  receiver's  receipts 
had  been  obtained  for  these  claims,  upon 
which  p»teDt«  sub«equentlj  issued.  These 
evidences  of  title  took  effect  by  relation  as 
of  date  of  the  location  of  the  respective 
claims.  Lindley,  Mines,  |  783.  As  against 
A  collateral  attack,  the  action  of  the  land 
department  in  issuing  such  patents  conclu- 
sively settled  that  all  steps  necess&iy  to  con- 
stitute a  valid  location  of  these  mining 
claims  had  been  taken,  which  included  the 
discovery  of  minersj.  This  question  has 
been  so  frequently  decided  that  we  do  not 
deem  it  necessary  to  discuss  It.  Id.  i  777 ; 
Davis  V.  Weibbold,  139  U.  S.  E07,  35  L.  ed. 
23B,  II  Sup.  Ct  Rep.  628;  Poire  v,  Weils,  6 
Colo.  403;  Justice  Min.  Co.  v.  Lee,  21  Colo. 
200.  40  Pac.  444 ;  St.  Louis  Smelting  tt  Ref. 
Co.  V.  Eemp,  104  U.  8.  630,  26  L.  ed.  875 ; 
Steel  V.  St.  LoMia  Smelting  d  Ref.  Co.  106 
U.  S.  447,  27  L.  ed.  22fl,  1  Sup.  Ct.  Rep.  388. 
It  is  contended  on  behalf  of  appellant  that 
this  principle  is  not  applicable  as  between 
tunnel-8it«  and  lode  locations,  because  its 
Tights  were  not  involved  in  the  patent  pro- 


ceedingis.  As  to  inchoate  rigbta  which  at- 
tach to  a  tunnel  location,  this  may  be  true, 
but  it  had  none,  unless  it  successfully  at- 
tacJced  the  title  of  appellee  in  apt  time,  for 
the  location  of  appellee's  claims  was  prior 
to  the  location  of  the  tunnel  sit«.  At  th« 
time  of  that  location,  receiver's  receipts  had 
issued  upon  the  Mammoth  Pearl  and  Mon- 
arch. Wc  cannot  understand  bow,  upon  any 
possible  theorv,  the  rule  announced  is  not 
applicable  as  between  a  tunnel-site  location 
over  a  prior  lode  location  upon  which  a  pat- 
ent has  already  issued.  So  long  as  the  title 
to  the  claims  of  appellee  was  only  evidenced 
by  receiver's  receipt,  it  waa  still  subject  to 
an  attack  in  a  way;  but,  when  patent  finally 
issued  upon  these  claims,  it  conclusively 
settled,  as  against  the  junior  location  of  ap- 
pellant's tunnel  site,  that  all  steps  necessarr 
to  constitute  a  valid  location  of  appellees 
claims  had  been  taken. 

Errors  are  assigned  upon  the  action  of  tha 
court  below  in  denying  appellant's  petition 
to  remove  the  cause  to  the  circuit  court  of 
the  United  States  tor  the  district  of  Colo- 
rado. No  ar^iment  Is  made  on  this  assign- 
ment, and  we  therefore  decline  to  consider  or 
pass  upon  it. 

A  further  error  assigned  and  argued  by  ap- 
pellant is  that  the  court  erred  in  overruling 
its  motion  for  leave  to  develop  the  blind 
veins  in  its  tunnel  within  the  lines  of  appel- 
lee's claims  for  the  purpose  of  establishing 
their  character.  Its  acts  in  attempting  to 
initiate  title  to  these  veins  was  a  trespass, 
which  it  was  not  entitled  to  continue  under 
any  leave  of  court. 

This  disposes  of  all  the  questions  argued, 
and,  finding  no  error  in  the  record,  the  judg- 
ment of  the  Ditlriot  Court  U  affirmed. 


NEW  MEXICO  SUPREME  COURT. 


AQUA  PURA  COMPANY 
Ibyor,  et«.,  of  LAS  VEOAS,  Apptt. 


1.  A  law  preacrlblBK  tke  for^  of 
pleadlnffs  will  apply  to  all  pleadings  Died 
after  Ita  ena<;tmeDt.  slthougfa  the  action  la 
began  before  tbat  time. 

S.  A  eroBB  bill  or  eoniiter claim  aettlBV 
op  m,  forfellnre  of  a  eontmct.  or  Be«k- 
Ibv  speclfle  perfoFBiBnce  of  the  contract, 
where  tbe  suit  li  for  an  lti]iiDctloa  to  pre- 
vent Interference  with  bcsineaa  b;  tbe  en- 
forcement of  a  penal  ordinance,  and  seta  out 
the  contract  as  evidence  ot  tbe  right  to  carry 
on  the  buBlneas.  but  aeeka  no  relief  upon  It. 
cannot  lie  sustained  under  eqnlty  practice,  or 
under  Code  provisions  a uth arising  s  counter- 
clalm  on  a  cause  of  action  arising  nut  of  the 
contract  or  tranaacllon  set  forth  In  the  com- 

NoTC — As  to  Injunction  to  prevent  the  en- 
forcement or  an  ordinsnce  or  statute,  see  F 
viile  T.  RusbTllle  Natural  Gas  Co.  (Ind.)  IS  L. 
R.  A.  321 :  South  Covington  ft  C.  Street  R,  Co. 
V.  Berry  (Ky.)  IB  L.  R.  A.  fi04  ;  Georgia  Pack, 
ing  Co.  V.  Macon  (C.  C.  S.  D.  Ga.)  22  L.  R.  A. 
.60  L.  R.  A. 


plaint,  or  connected  with  the  subject  of  tbe 

riKlit   to   1*7  vTBl 
In  vliT  street!,  a 

water,  ice,  etc..  aa  It  may  deem  flt.  Is  excepted 
from  the  regulation  of  prices  by  ordlQanca 
under  authority  ot  Laws  1697.  p.  124.  by 
virtue  of  a  proviso  tbat  the  act  "sbBll  not 
affect  any  contract  now  eilsCIng."  since  the 
rights  and  privileges  granted  by  the  contract 
tnclade  the  rigbt  to  fix  the  price  at  which  the 
company  wlil  sell  the  water. 
I.  Provldlnir  m,a  adeqnat*-  ■■pplT'  of 
■water  for  municipal  and  domestic  purposes 
In  one  of  the  comrannlties  of  a  county  ts  a 
matter  pertaining  to  the  Interests  of  the 
county,  and  Is  s  legitimate  county  purpose, 
within  the  meaning  of  Comp.  Laws  18ST.  | 

ers  to  have'  tbe  mnnagement  of  the  Interests 
of  the   couoty,   aod   |    651.    par.   4.  giving  a 

•n-|  T7fl:    Deema  t.    Baltimore    (Md.)    26   L.   R.   A. 

lb-  641 ;  Farmer  v.  Bt.  Paal  (Minn.)  S3  L.  R.  A. 
19S:  Dumb  V,  Christie  (Ga.)  42  L.  R.  A.  181: 
Cicero  Lumber  Co.  v,  Cicero  <I1I.)  42  L.  R.  A. 
690;  and  Cblcaso  T.  Collins  (III.)  4»  I..  S.  A 


AooA  PctBA  Co.  T.  Lab  Tigas. 


CDDBty  power  "te  maka  all  eontracta  and  do 
all  other  acta  In  reference  to  the  propertj  and 

porate  or  admlnlacraClTe  powera." 

leblaea  vrvateil 


r'K  Gomvllnnee  wltb 


i  abaoiutel;  vaJld 
the  date  ot  the  K^'iiiit,   br  act   E'ebruar;  23, 

brau;(ht  wJIhlu  ali.  month*  alter  the  passage 

(be  cundltloi 
m  eoadlttoa  ol  Its  rigbt  to  relleC  by  IdJudc- 
tlon  agajnat  Interfereno  wltb  the  coDtract 
b;  ellf  ordlaaneea,  whera  the  contract  baa 
mat  beeo  forfeited  uid  canceled,  but  remains 
valid. 
T.  The  leslnlKtnr*  ewanot  eOBstltn- 
Cloniillr  deleitAte  tbe  poi««r  to  fix 
prices  Bi  which  water  aball  be  sold  In  a  city. 
to  the  authorltlea  of  the  city,  which  la  Itself 
a  consumer  either  In  lla  mualclpal  capacity 
or  through  Ita  Inhabitants,  without  some  pro- 
vision for  a  Judicial  [Dvestlgatlon  of  the  rea' 
aoDBbleDeaa  of  the  rates  fixed  by  aach  authur- 
Itiea. 


< January  IS.  1900.) 

APPEAL  by  defendant*  from  a  judgment 
of  the  Diatrict  Court  for  San  Miguel 
County  in  favor  of  plaintiff  in  a.  euit  to  en- 
join defendants  from  enforcing  an  ordinance 
establishing  rates  to  be  charged  by  plaintiff 
for  furnishing  a  water  aupplj.    Affirmed. 

The  facts  are  atated  in  the  opinion. 

if  ean-a.  WIUIau  B.  Bnnkar,  EUaks  V. 
Lass,  Wmiajn  Q.  Haydoa,  and  Teedar 
A  Veedar,  for  appellants : 

The  legislature  in  the  exercise  of  its  aoT- 
•reign  powers  may  regulate  and  control  those 
eorporationa  or  individuals  whose  property 
ia  devoted  to  the  public  use,  and.  as  an 
incident  of  such  right  of  control,  may  Sx  rea- 
aonable  rates  to  be  charged  by  such  com- 
panies or  individuals  for  the  use  of  their 
property  or  the  water  furnished  by  them. 

L'unn  V.  Iliinoit,  04  U.  S.  113,  24  L.  ed.  77 ; 
Sftrin?  Valley  Waterworks  v.  jSeAoftler,  110 
U.  S.  347,  354,  28  L.  ed.  173,  178,  *  Sup,  Ct. 
Kep.  43  i  Georgia  R.  £  Bkg.  Co.  v.  Smith,  128 
C.  S.  174,  32  L.  ed.  377,  B  Sup.  Ct,  Rep.  47. 

This  rijjht  of  control  may  be  exercised  di. 
rectly  by  the  legislature  itself,  fixing  the 
rates,  or  the  right  may  be  delegated  by  the 
l^slature  to  some  municipal  corporation, 
or  to  some  body  created  for  that  purpose. 

Dill.  Mun.  Corp,  {  558;  Bt.  Louis  v.  Bell 
TeUph.  Co.  BO  Mo,  623,  2  L.  E.  A.  278,  10  8. 
W.  107. 

He  plaintiff  ia  here  asking  that  the  court 
eompel  by  injunction  the  defendants  to  com- 
ply with  the  terms  of  a  contract,  with  aono 
of  the  provisitma  of  which  plaintiff  has  com- 

Gquity  will  not  interfere  to  help  the  negli- 
gent party. 

1  Story,  Eq.  Jur.  J  73fl;  3  Pom.  Eq.  Jur. 
Edcd.  t  1407;  High,  Inj.  3d  ed.  S  SSO;  Ferret 
T.  Woodward,  20  Wis.  4S0. 

Plaintiff,  havinf;  violated  its  part  ot  the 
contract,   doea   not   come   into  aquit^   with 
dean  hands. 
ML.R.  A. 


1  Pom.  Eq.  Jur.  2d  ed.  t  400i  High,  Inj. 
3ded.  i  1110. 

Before  plaintiff  would  be  entitled  to  the 
relief  sought  it  would  be  necessary  for  him 
to  show  that  the  action  of  defendants  in 
some   way   aflected   or   impaired   their   eon- 

'ITie  court  will  not  presume  that  the  ac- 
tion of  defcndanta  "affects"  a  contract,  with- 
out some  afTirmative  showing  of  that  fact. 

Ogdca  v.  Saunders,  12  Wbent,  213,  6  L. 
ed.  60fl. 

Unlesa  the  rates  as  fiiccd  by  defendants  are 
less  than  the  rates  in  municipalities  similar- 
ly situated,  the  contract  of  plaintiff  is  not 
"allectcd"  or  impaired,  and  it  matters  not 
how  much  lower  these  rates  may  be  than 
those  now  charped  by  plaintiff. 

LxaaBille  Water  Co.  v.  LeadvUle,  22  Colo. 
297,  46  Pac.  3Q2:  Fogg  v.  Blair,  139  U.  8. 
118,  35  L.  ed.  104,  11  Sup.  Ot.  Rep.  476; 
Lutnlty  V.  WalasJi  R.  Oo.  71  Fed,  Rep.  21; 
Pullman's  Palace  Car  Oo.  v.  Missouri  P.  R. 
Co.  115  U.  S.  587,  20  L.  ed.  400,  6  Sup.  Ot. 
Rep.  104;  Kellogg  v.  Nmo  Britain,  62  Conn. 
232,  24  At!.  990;  N.  M.  Code  Civ.  Proe.  S 
32:  Estee,  PI.  3d  ed.  HI  184,  135. 

Plaintiff  must  aver  performance  of  Um 
contract  on  its  part,  as  a  condition  to  ita  d- 
legcd  right  to  enjoin  defendant. 

High.  Inj,  i  1110;  Capital  City  Water  Co. 
V.  tllrite  cr  rel-  Macdonald.  106  Ala.  406,  20 
L.  R.  A.  743,  18  So.  62. 

The  taw  authorizing  the  city  councils  to  flx 
ra'en  doe*  not  provide  for  any  notice  to  tba 
companies  for  whom  rates  are  to  be  fixed; 
and,  in  the  absence  of  such  a  provision  in 
the  statute,  the  court  should  not  require  it 

Spring  "['alley  irolenrorfca  v.  San  JVotl- 
oisco,  82  Cal.  2S6,  S  L.  R.  A.  750,  22  Pac.  010, 
1046;  Des  Moines  v.  Dps  Moines  Water- 
works Co.  05  Iowa,  348,  64  N.  W.  275;  Ban 
Diego  Land  ,t  Toum  Co.  v.  National  City,  74 
Fed.  Kcp.  79;  Leadville  Wafer  Co.  v.  Lead- 
vUle. 22  Colo.  297,  45  Pac,  365. 

The  contract  of  plaintiff  is  null  and  void 
for  lack  of  any  authority,  either  express  or 
implied,  in  the  board  of  county  eonuniswon- 
ers  to  make  such  a  contract. 

If  the  power  sought  to  be  implied  is  ona 
foreign  to  the  purposes  for  which  the  corpo- 
ration la  created,  then  it  cannot  be  implied. 

Dill,  MuB.  Corp.  4th  ed.  I  23 ;  Clairboma 
County  V.  Brooks,  111  U.  8,  400,  28  L.  ed. 
470,  4  Sup.  Ct  Rep.  489;  Mintum  v.  La  Rue, 
23  How.  435,  16  L.  ed.  674;  National  Foun- 
dry A  Pipe  Works  v.  Oconto  Water  Oo.  62 
Fed.  Rep,  29 ;  St.  Louts  v.  Bell  Teleph.  Co. 
96  Mo.  623,  2  L.  E,  A.  278,  10  S,  W.  107; 
Detroit  Cittaens'  Street  R.  Co.  v.  Detroit  R. 
Co.  171  U.  S.  48,  43  h.  ed.  67,  13  Sup.  Ct. 
Rep^  732, 

The  contract  of  plaintiff  is,  its  terms  and 
the  Burrotuiding  circumstsJiGes  considered, 
in  practical  operation  and  legal  effect  a  mo- 
nopoly, and  so  void. 

Brenham  v.  Bren^m  Water  Co.  67   T«c 

550,  4  S.  W.  143;  State  «x  rel.  Atty.  Oen. 

V.  Cincinnati  QasUght  &  Coke  Co.  IB  Ohio 

St  202;   Oarruon  t.  Chicago,  7   Bis*.  48d^ 

IS 


;  Coey^lc 


Nsw  Uhioo  SnPREMa  Cor>T. 


J*a., 


Fed.  Caa.  No.  S^5S;  fllinou  &  St.  L.  R.  d 
Canal  Cu.  v.  8t.  Louit,  2  Dill.  S4,  Fed.  Caa. 
No.  7,007 ;  Sortdch  Qaalight  Co.  v.  Sorurich 
City  Oat  Co.  25  Conn.  IB;  Chicago  v. 
Rumpff.  45  III.  97,  02  Am.  Dec.  190;  Blale  ex 
rel.  Ally.  Ctn.  v.  Columbia  Qaalight  i  Coke 
Co.  34  Ohio  St.  6S1,  32  Am.  Rep.  390. 

Thia  contract  is  void  because,  if  it  hai  the 
force  and  elfect  which  plaintiff  contends  lor 
It,  it  illegallj  auspendB  the  Gxeroise  and  ope- 
ration of  the  legislative  and  other  power*  of 
the  board  of  county  commiaeionerH,  and  of 
iU  BuccesBOr  in  the  municipalitj  of  Tab  Ve- 
gas, the  city  council  of  Los  Vegas,  for  fiftj 

Uarriaoa  y.  Chicago,  7  Bisa.  49G,  Fed.  Cas. 
No.  S,  25S. 

Ilat  part  of  It  whieh  attempts  to  Qx  the 
■taJidard  by  which  ratea  ars  to  be  eetabliebed 
is  void.  It  is  so  indeflnJte.  impracticable. 
and  unreaaonablo  in  the  method  prescribed 
aa  to  be  imposaible  of  performance. 

Pes  iIoine»  v.  Dea  ttoinea  Wat«ru>orks  Co, 
OS  Iowa,  34S,  S4  N.  W.  269 ;  Leadvillo  Wa- 
t«r  Co.  V.  Ltadville,  22  Colo.  297,  46  Pae. 
302. 

What  would  be  a  reaaonable  rate  accord- 
ing to  the  abadard  fixed  by  the  contract 
whm  the  company  was  first  organized  and 
had  few  coneumers  would  be  an  excessive 
and  exorbitant  rate  after  a  number  of  years, 
when  the  eite  of  the  town  and  the  number  of 
consumers  had  doubled  and  tripled,  and  the 
facilities  for  operation  and  sale  bad  in- 
creased. Thus,  from  time  to  time  these 
ratfs  would  need  to  be  adjusted. 

This  left  a  reaerved  power  of  control  in 
the  sovereignty,  and  the  legislature  was  free 
to  act  and  step  in  and  say  who  sbouM  deter- 
mine the  matter  of  reasonable  rates. 

Stone  V.  Farmers'  Loan  A  T.  Co.  116  U.  S. 
807,  29  L.  ed.  636,  6  Sup.  Ot.  Rep.  334,  388, 
1191  (  Winchester  £  L.  Tamp.  Road  Co.  v. 
Crouton,  98  Ky.  739,  33  L.  R.  A.  177.  34  S. 
W.  618;  OWffEn  v.  Goldthoro  Water  Go.  122 
N.  C.  206,  41  L.  R.  A.  240.  30  S.  B.  319. 

The  word  "affect"  is  used  aa  synonymous 
with  "impair." 

13  Am.  A  Eug.  £ne.  Iaw,  p.  703;  Myer, 
Vested  Rights,  !  1072;  Dm  Moinet  v.  Dea 
Maincs  Wateneorka  Co.  9S  Iowa,  348,  64  N. 
W.  274. 

The  legislature  Intended  some  material 
"alTecting"  or  "impairmeDt,"  by  the  Ian- 
guH^  used. 

EdiBordf  V.  Keareej/,  96  U.  8.  596,  24  h. 
ed.  7B3. 

A  statute  of  limitations  does  not  run 
a^inst  the  public,  and  where  rights  of  a 
public  nature  are  involved  such  rights  con 
never  be  prejudiced  by  mere  lapse  of  time. 

Com.  V.  Alburger,  1  Whart.  469;  Dill. 
Mun.  Corp,  S  633 ;  IS  Am.  ft  Eitg.  Ene.  Law, 
p.  714. 

When  thia  etntute  was  enacted  the  six 
years  had  already  long  since  passed,  but  it 
waa  attempted  to  cut  off  the  right  to  bring 
suit  in  such  cases  by  limiting  tb«  time  to 
six  months  after  the  passage  ot  the  act 

Where  the  legislature  can  change  the  pe- 
riod of  the  statute  of  limitations,  they  must 
HL.R.A. 


allow  a  reasonable  time  after  the  passage  of 
the  act  within  which  to  bring  suit  in  case*. 
where  the  statute  has  already  run. 

I'eitlea  v,  Walerloum,  6  Bias.  79,  Fed.. 
Cas.  No.  10,980;  Kothlantong  v.  Burton,  104 
U.  S.  668,  26  L.  ed.  886;  Eaabrouck  v.  Uit- 
waukee,  13  Wis.  52,  80  Am.  Dec.  718. 

The  legislature  could  not  validate  a  pro- 
cedure void  for  want  of  power  to  make  it. 

Uaabrouck  t.  Milvtaukee,  13  Wis.  42,  %(y 
Am.  Dec.  718;  Btroaaer  v.  Fort  Wayne,  lOO 
Ind.  443;  yew  York  a  0.  ilidland  R.  Co.  v. 
Tan  Born,  57  N.  Y.  473;  Tifft  v.  Buffalo.  82 
N.  Y.  2i>4;  Myer,  Vested  Rights,  H  490,  491, 
697. 

Meaara.  Frftnk  Sprincer  and  AB.drle«>. 
A.  Jones,  for  appellee: 

Assuming  the  same  to  be  valid,  the  a^on 
of  the  city  council  did  affect  the  contract  of 
December  20,  18S0. 

Santa  Ana  Water  Co.  v.  jSan  Buenave*ttt- 
ra,  56  Fed.  Rep.  345. 

Whether  valfd  or  Invalid  It  was  not  the- 
intention  ot  the  le^slature  to  affect  or  inter- 
fere with  the  contract  of  December  20.  1880. 

Without  the  proviso  the  act  in  question- 
could  never,  by  reason  of  the  Const.ituUon,. 
impair  the  obligation  of  any  exirting  con- 
tract. With  the  proviso  the  act  did  not  af- 
fect any  existing  contract. 

There  is  a  vast  difference  between  a  con- 
tract and  the  obligations  of  the  contract. 

Sturgea  v.  ProtcnuM^ield,  4  Wheat.  197^ 
4  L.  ed.  540;  Ogden  v.  Saunders,  12  Wheat- 
256.  8  L,  ed.  B20;  Watson  v.  Mercer,  8  Pet. 
110.  8  L.  ed.  8S4. 

The  contract  of  December  20.  18S0.  was  m 
valid  and  legal  obligation  at  the  time  of  its- 


The  legislature  had  a  right  to  confer  upon 
county  boards  powers  sufficient  to  warrant 
tbe  making  of  this  contracL 

4  Am.  &  Eng.  Ene.  Iaw,  p,  377  ;  yichol  v. 
Kaahtille,  9  Humj^.  858;  State  ex  rel.  Cope*- 
V.  Charleston,  10  Rich.  L.  491;  Folaotn  v. 
Township  Kinety  Sim,  169  U.  S.  62S,  40  L. 
ed.  284,  16  Sup.  Ct.  Rep.  174. 

The  construction  placed  upon  these  stat- 
utes, and  the  circumstances  and  conditions- 
existing  in  the  territory  at  the  time  ot  their 
enactment,  should  be  considered. 

Sherwinv.  Bugbee,  16  Vt.  444;  1  Dili. 
Mun.  Corp.  2d  ed.  9  68;  Van  Hostrup  v> 
lladiaon  City,  1  Wall.  297,  17  L.  ed.  539. 

All  question  as  to  the  veilidity  ot  the  con- 
tract of  1S80  has  been  removed  by  tbe  legis- 

N.  M.  Act  February  23,  1893. 

When  this  act  was  passed,  the  period  of 
limitation  Bxed  by  it  had  run  twice  over  in 
favor  of  the  franchise  granted  to  tbe  Agua 
Pura   Company.     If  ground  existed   tor   an 


thorized  to  do  so,  to  bring  their  action  to- 
teat  the  question  within  six  months.  Fail- 
ing in  this,  not  only  was  their  rigbt  to  call 
it  in  question  by  suit  forever  barred,  hut,  by 
express  legislative  declaration,  the  franchise- 
of  the  Agua  Pura  Company  was  thencefortlip 
to  he  deemed  valid  in  all  reapecta. 
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niia  kct  applic*  to  the  fnuichiM*  granted 
^  couDtiea. 

15  Am.  k  Eng.  Bnc  Iaw,  p.  953;  2  Bou- 
vier,  Ulw  Diet.  p.  201 ;  2  Kent,  Cmu.  p.  276 ; 
Walkei,  American  Lav,  !  92;  Winapear  v. 
Holman  Dial.  Tiep.  37  Io\ra,  642;  /owa  B. 
Land  Co.  v.  Carroll  County,  30  lova,  161  j 
ir»(  Acmi  Vup.  V.  Munch,  S2  Iowa,  132,  2 
X,  W.  10J7;  Curry  t.  Sioum  City  Ditt.  Twp. 
ti2  lona,  102,  17  N.  W.  191;  Dou>ian  j.  Sib- 
U^  County,  30  Minn.  430,  31  N.  W.  517; 
Stale  tJc  ml.  Chouteau  v.  teffinguell,  fi4  Mo. 
475;  t'olKOm  v.  TowMhip  Ninety  8ia,  1G9 
U.  S.  628,  40  L  ed.  2S4,  16  Sup.  Ct.  B^. 
174;  Lewis  v.  I'ima  Counts,  15S  U.  S.  67,  39 
L  ed.  US,  15  Sup.  Ct.  Rep.  22. 

AtsumJng:  that  the  city  council  bad  the 
right  to  regulate  the  rataa  of  the  vater  eom- 
pan7  in  aurne  form,  the  one  adcKited  waa  not 
l««al. 

Chicago,  H.  d  Bt.  F.  B.  Co.  v.  Minnetota, 
134  U.  S.  452,  33  L.  ed,  977,  3  Interi.  Com. 
Hep.  209,  10  Sup.  Ot.  Rep.  482,  702;  Cl«m>- 
iani  Oaalight  i  Coke  Co.  w.  Olevtland,  71 
Fed.  Rep.  S14. 

F»Tker,  J.,  deiirered  the  opinion  of  the 

This  ia  an  appeal  from  the  judgment  of 
the  district  court  of  the  fourth  judicial  dia- 
triet,  granting  and  malting  perpetual  an  in- 
junction againat  appellants,  reatr^iuing  the 
enfoTconent  of  certain  ordiuancea  passed  by 
them.  The  case  was  heard  and  determined 
belnw  upon  bill,  answer,  and  croia  bill,  and 
demurrers  thereto;  and,  from  the  allega- 
tions and  admieaionB  in  the  pleadings,  it  ap- 
pears that  the  facts  of  the  caae  are  as  fol- 

The  Agua  Pura  Company,  plaintiff  below, 
uid  appellee  in  this  court,  was  duly  incorpo- 
rated under  the  lam  of  the  territory  of  New 
Mexico,  in  the  year  1880,  for  the  objects  and 
purposea,  among  other  things,  of  the  stor- 
tge  of  water  in  lakes,  reeerroira,  and  the  dig- 
ging of  wella  in  the  county  of  San  Miguel, 
and  the  eaJe,  distribution,  and  dieposition  of 
water  in  said  county  for  the  purposes  of  ir- 
rigation,  manufactTiring,  and  for  domestic. 
Are  service,  municipul,  economic,  and  indus- 
trial purposea  generally.  Said  company, 
under  its  articlea  of  incorporatiim,  was  au- 
thorised to  sue  and  be  sued,  to  hold  real  and 
personal  property,  and  to  airry  on  the  busi- 
ness ot  supplying,  distributing,  and  selling 
water  through  mains  and  pipes.  Shortly 
after  its  incorporation,  to  wit,  on  December 
£0,  18B0,  a  contract  was  made  between  tlie 
uid  Agua  Pura  Company  and  the  board  of 
county  commissioners  of  the  county  ot  Bar 
Miguel,  conta.ining  the  following  proviiiions: 
"That  from  and  after  the  twentieth  day  of 
December,  a.  d.  one  thousand  eight  hundred 
and  eighty,  until  the  full  and  complete  ex- 
piration of  Bfty  (30)  years,  tlie  said  the 
A^a  Pnra  Company  shall  have,  and  is  here- 
by granted,  the  privil^e  and  right  to  lay 
water  main  and  pipe  near  to  and  along  the 
course  of  the  Oallinea,  a  distance  of  6  milea 
from  its  northern  limita,  to  the  town  of  Las 
T^as,  il  necessary  to  procure  a  sufficient 
WL.B.A. 


ipply  of  pura  water;  to  erect,  mainti^n, 
and  operate  all  buildings,  machinery,  and 
other  works  which  are  or  may  became  necea- 
sary  for  the  purposes  contemplated  in  their 
organiEation,  to  wit:  For  lie  purpose  of 
storage  of  water  in  lakes,  reeerroirs,  and  the 
digging  of  wells  in  the  county  of  San  Migu- 
el; the  sale,  distribution,  and  disposition  of 
water  in  asid  oounty  for  the  purpose  of  irri- 
gation, manufacturing,  aod  for  domestic.  Are 
service,  municip*!,  economic,  and  industrial 
purpoeea  generally;  the  sale,  disposition, 
granting,  leasing,  and  transfer  ol  water 
righta  and  water  privilegea;  the  cutting, 
itorage,  sale,  distribution,  and  disposition  of 
oe;  for  the  purchase  and  acquiring  of  real 
estate,  machinery,  and  other  property,  real, 
personal,  or  mixed,  ii'or  the  business  and 
purpoeea  aforesaid,  and  for  the  operation 
and  running  of  the  machinery  connected 
therewith,  to  levy,  charge,  collect  rents  for 
any  of  the  privileges  herein  acquired,  and 
generally  to  do  and  perform  all  other  things 
neoessory  or  requisite  to  carry  into  effect 
the  purposes  and  objects  aforesaid,  and  as 
are  provided  by  law,  within  the  limits  of  tlie 
town  of  Las  Vegas  and  its  suburbs,  county 
and  territory  aforeaaid,  to  lay  water  mains 
and  pipes  under  and  along  any  and  all  Hie 
streets  of  said  town  and  its  suburbs  for  the 
purpose  of  distributing  water  throughont 
said  town  and  its  suburbs,  and  to  sell  said 
water  to  all  persons,  bodies,  corporations,  so- 
inetiee,  and  flrmx  desiring  to  purchase  and 
use  the  same.  That  the  said  company  shall 
have,  and  it  is  hereby  granted,  the  privilege 
and  license  to  sell  and  dispose  of,  as  it  may 
deem  fit,  the  water,  ice,  ete.,  as  above  de- 
scri)>ed,  and  generally,  that  the  said  company 
shall  have  all  the  rights  and  privil^es,  in- 
cluding the  right  to  buy,  hold,  sell,  and  con- 
vey such  real  estate  as  is  necefsary  for  the 
prosecution  of  their  bu»ineBB,  subject  to  the 
restrictions  of  these  articles  and  the  said 
order,  necessary  for  the  proper  and  Buccesa- 
ful  prosecution  of  their  business  as  above  de- 
scribed in  the  town  of  Lab  Vegas  and  its 
suburbs,  oounty  of  San  Miguel,  and  territory 
of  New  MeKico.  And  for  and  in  oonsidera- 
tion  of  the  permiasion  and  the  foregoing 
promises,  covenants,  and  agreements  entered 
intc  on  the  part  of  the  board  of  oounty  com- 
missioners, the  said  Agua  Pura  Company, 
party  of  the  second  part,  does  hereby  prom- 
ise, covenant,  and  agree  to  and  with  the  said 
boaj-d  of  oounty  commissioners,  party  of  the 
first  part,  as  follows,  to  wit:  That  the  ssid 
company  will  not  charge  the  said  town  of 
Las  Vegae,  nor  any  person,  body,  corpora- 
tion, society,  or  firm,  more  than  the  rates 
usually  charged  and  paid  in  other  cities  in 
the  United  States,  under  like  conditions  and 
circumstances,  for  water,  and  like  and  simi- 
lar facilities  for  construction,  operation,  and 
sale.  That  within  six  mouths  from  tlie  dato 
hereof  the  said  ewnpany  will  commence  ac- 
tual operation  within  said  town  of  Las  Ve- 
gas for  the  oonatruction  of  tbe  necessary 
works  for  the  purpose  of  providing  a  water 
supply.  That  on  or  before  the  tSlrty-first 
day  of  October,  a.  d.  1S81,  the  said  company 
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wfll  hBTS  at  least  1  mile  or  more  of  distrib- 
uting  water  main  or  pipe  laid  in  the  said 
town  of  LaH  Vegas  or  ita  suburba,  read^  for 
uae,  from  the  point  or  place  from  wbence 
said  water  supply  is  diBtributed,  and  will  be 
ready  to  furnisli  water  along  the  line  of  said 
mains  and  pipes  to  the  t«wn  of  Las  Veg«s, 
and  to  all  persons,  bodies,  corporations, 
Arm  a,  or  societies  desiring  to  purchase  and 
use  the  same ;  that  within  a  reasonable  time 
thereafter  the  said  company  will  lay  pipe, 
distribute  and  sell  water,  on  any  and  all  the 
streets,  respectively,  of  said  town  of  Laa  Ve- 
gas, so  far  OB  there  may  be  any  reasonable 
demand  for  such  water  on  said  streets,  or 
any  of  them.  And  that  the  said  oompany 
will  at  alt  times  furnish  a  full  and  sufficient 
supply  of  good  water,  and  pure  as  the  natur- 
al sources  from  which  it  must  be  drawn  wilt 
permit,  to  meet  the  reasonable  demands  of 
said  town  and  its  suburbs,  and  of  the  citi- 
zens thereof,  on  the  conditions  herein  stated, 
unless  prevented  temporarily  by  unavoidable 
accidents,  or  ealiaee  beptnd  their  oontrol." 
Under  said  contract  the  plaintiff  proceed- 
ed to  and  did  construct,  for  the  purposes  in 
said  contract  mentioned,  a  system  of  water- 
works, ini'luding  dams,  reservoirs,  a  main 
pipe  line  from  a  point  aJ»ut  6  miles  north  of 
the  town  of  I«a  Ve^ras  to  and  into  said  town, 
and  also  distributing  mains  and  pipes 
throughout  what  wb»  then  the  town  of  Las 
Vegas  and  its  suburbs,  in  the  county  of  San 
Miguel  aforesaid,  and  has  since  then,  from 
time  to  time,  made  additions  to  said  plant, 
PlainlifT  has  ever  since  the  time  fixed  by 
•  said  contract  continuously  maintained  and 
operated  said  wat«r  plant,  and  is  now  so 
operating  the  same;  and  in  the  process  of 
such  construction  and  operation  it  has  laid 
and  maintained  its  mains  and  pipes  near  to 
and  along  the  sourse  of  the  Gallinas  river, 
and  under  and  along  the  streets  of  said  town 
of  Ias  Vegaa  and  its  suburhl.  Since  the 
year  1631  plaintiff  has  continuously  engaged 
In  and  carried  on  the  sale,  diatribution,  and 
disposition  of  water,  supplied  by  and 
through  its  pipes  and  mains  in  the  said  town 
of  Lbs  Vegas  and  its  suburbs,  for  the  domes- 
tic, municipal,  and  other  purposes  in  said 
contract  specified.  Plaintiff  has  sold  such 
water  for  such  charges  as  it  saw  fit.  Plain- 
tiff has  adopted  and  fixed  a  schedule  of  the 
rents  and  prices  charged  for  the  water  so 
supplied  by  it.  Said  contract  with  the 
board  of  county  commissionera  was  made  be- 
fore the  municipal  corporation  now  known 
as  Uie  "City  of  Las  Vegas"  was  organized  or 
incorporated,  and  at  a  time  when  all  of  the 
territory  now  embraced  in  said  city  and  in 
the  then  town  of  Las  Vegas  and  its  suburbs 
wsE  under  the  municipal  oMttrol  of  the  said 
board  of  county  commissioners  of  San  Migu- 
el county,  there  being  no  town  or  city  gov- 
ernment within  any  part  of  sucAi  territory. 
Long  subsequent  to  the  making  of  said  con- 
tract, and  the  construction  by  plaintilT  of 
its  dams,  reservoirs,  main  pipe  line,  and 
principal  distributing  pipe,  a  portion  of  the 
territory  which  at  the  date  of  said  contract 
was  known  as  the  'Town  of  Los  Vegas"  was 
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Incorporated  Into  a  town  under  the  name 

and  style  of  the  "Town  of  East  I«s  Vegas," 
and  afterwards  the  said  town  of  East  Las 
Vegas  was  erected  into  the  city  of  I^st  Las 
Vegas,  and  afterwards  the  name  of  the  said 
city  was  changed  to  the  "City  of  Las  Vcksa." 
Ever  since  1881  plaintiff  has  been  supplying 
water  for  fire  service  and  other  municipal 
purposes  for  the  territory  formerly  embraced 
in  the  town  of  Las  Vegas  and  its  suburbs, 
under  a  contract  therefor  with  the  said  board 


ofc( 


nty. 


:etbei 


said  town  and  city  of  East  Las 
V^BS  it  has  been  supplying  water  for  addi- 
tional Are  service  to  said  town  and  city  un- 
der a  contract  with  the  trustees  and  proper 
municipal  authorities  of  said  town  and  city. 
On  June  IT,  ISt)?,  the  defendants,  constitut- 
ii^  the  city  council  of  the  city  of  las  Ve- 
gas, claiming  to  act  under  and  by  virtue  of 
the  power  conferred  by  an  act  of  the  32d  leg- 
islative assembly  of  the  territory  of  New 
Mexico,  approved  March  18,  1S9T,  entitled 
"An  Act  to  Enable  Citiee  and  Towns  to  R^- 
ulate  the  Prices  of  Qas,  Electric  Lights,  and 
Water,  Fumished  to  Either  Cities  or  Towns 
or  the  Inhabitants  Thereof,"  passed  a  reso- 
lution adopting  a  schedule  of  rates  for  wa- 
ter to  be  supplied  to  said  city  and  the  inhab- 
itants thereof  by  any  firm  or  corporation. 
The  rates  Uxed  by  such  schedule,  as  to  the 
items  thereof  in  most  general  use,  were 
greatly  reduced  below  uioee  charged  by 
plaintiff.  Such  schedule  of  mtes  was  adopt- 
ed by  defendants  without  notice  to  plaintiff. 
On  June  29,  1807,  the  said  city  council  of 
I^s  Vegaa  passed  an  ordinance  in  relation  to 
water  rates,  and  fixing  penalties  which  is  sa 
follows : 

Ordinance  No.  8S. 

An  ordinance  of  the  dtj  of  Ias  Vegas,  re- 
lating to  water  rates  and  charges,  and  fix- 
ing penalties  for  excessive  charges  for  water, 
and   penalties   for   unlawfully   shutting   off 

Be  it  ordained  by  the  city  oouncil  of  the 
city  of  Les  Vegaa: 

Section  1,  If  any  corpora.tion,  person,  in- 
dividual, or  water  company  sball  charge,  or 
demand  payment  of  any  citizen  of  the  city 
of  Las  Vegas,  for  water  or  for  any  supply 
or  use  of  water,  any  sum  in  excees  of  any 
rate  fixed  by  the  common  council  of  Uie  city 
of  Las  Vegas  for  such  water,  or  such  uae 
thereof  or  supply  thereof,  suoh  person  mak- 
ing such  charge  or  demand,  or  any  individ- 
ual or  water  company  or  corporation  making 
such  charge  or  demand,  shall  be  deemed  guil- 
ty of  violating  the  provisions  of  this  ordi- 
nance, and  ahall  for  tverj  such  charge,  or 
demand,  be  liable  to  be  fined  on  oooviction 
thereof  the  sum  of  not  less  than  $10  or  more 
than  $300  or  imprisoned  for  not  more  than 
thi-ee  months  in  the  discretion  of  the  court 
in  which  such  conviction  is  had. 

Sec,  2.  If  any  agent,  or  employee  of  any 
corporation,  person,  individual,  or  watA* 
company,  sliall  demand  of  any  citizen  of  the 
city  of  I*s  Vegas,  or  of  any  property  own- 
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«T,  or  water  eoDBumn',  ot  •nch  eit^,  or  shttll 
tiUce  or  r«oeJre  from  an;  lucb  cilizen,  prop- 
o-ty  oimer,  or  wftter  consumer,  any  Bum  of 
mon^  for  water,  or  for  anj  supply  or  use  of 
water,  within  such  city,  any  sum  in  exoeas  of 
the  rmte  or  rates  fixed  by  the  oommon  council 
of  tlie  city  of  Las  V^sb,  such  agent  or  em- 
ployee, or  person  bo  taking  or  receiving  auch 
aiun  of  money  eliall  be  deemed  guilty  of  a 
TiolatioD  of  this  ordinance  and  on  conviction 
thereof  shall  be  liable  to  be  fined  in  any  sum 
not  leia  than  ten,  or  more  than  one  hundred 
dollarB,  in  the  discretion  of  the  court  in 
wfaicfa  such  conviotion  shall  be  had. 

Bee.  3.  If  any  corporation,  water  consum- 
er, person  or  individual,  or  any  agent  or  em- 
ployee of  Buch  corporation,  water  company, 
person  or  individual,  shall,  aft«r  any  citizen 
or  properly  bolder,  or  water  consumer  of  the 
city  of  Los  Vegoa  shall  have  tendered  to 
such  water  company,  corporation,  person, 
individaal  or  agent,  or  employee  of  such  wa- 
ter company',  corporation,  person  or  individ- 
nal,  the  price  fixed  by  tjie  oommon  council 
of  the  city  of  Las  Vegas  for  water,  or  for 
the  supply  or  use  thereof,  within  the  said 
city  of  Las  Vegas,  turn  off  or  stop  such  wa- 
ter, in  that  event,  the  corporation,  water 
company,  person  or  individtul,  employee  or 
•gent  of  Buth  corporation,  water  company, 
person  or  individual  so  doing  shall  be  sub- 
ject, on  conviction  thereof,  to  a  fine  of  not 
leaa  than  $10  or  more  than  £300,  or  impris- 
onment not  to  exceed  sixty  days,  in  the  dis- 
CTetion  of  the  court  in  trtiich  such  conviction 
may  be  had. 

Sec.  4.  Any  citizen  of  Ias  Vegas,  proper- 
ty holder  or  water  consumer,  shall  have  the 
right  to  tender  to  any  corporation,  water 
eompany,  or  to  the  agent  or  eciployee  of  any 
aach  corporation,  water  eiHnpany,  or  per- 
son, supplying  water  or  the  use  thereof 
within  the  city  of  Lai  Vegaa,  the  price  fixed 
1^  the  city  council  of  the  city  of  Las  Vegas, 
for  such  water  or  the  use  thereof,  and  the 
right  to  demand,  on  such  tender,  that  the 
water  and  the  use  thereof  for  which  the 
amount  so  tendered  would  pay,  at  the  rate 
fixed  by  said  city  council,  be  supplied  to  the 
person  niakin);  such  demand  and  tender; 
and  in  all  cases  where  such  t^ider  it  made  it 
shall  be  the  duty  of  the  corporation,  water 
company,  agent  or  employee  to  whom  such 
tender  ia  made,  to  supply  the  water  for 
which  BUch  tender  is  made,  and  on  failure  or 
refusal  to  to  do  the  corporation,  water  eom- 
pany, perwn  or  agent  or  employee  so  fail- 
ing, shall  on  conviction  be  liable  to  be  flned 
in  the  suni  nf  not  lens  than  ten  dollars  nor 
more  than  three  hundred  dollars. 

Bee.  e.  This  ordinance  shall  be  In  force 
from  and  after  five  daya  after  itB  publica- 

On  July  Z,  1807,  public  nijtice  was  given 
by  defcndanbi  that  printed  forms  and  the 
services  of  counsel  would  be  furnished  by  the 
city  of  Iab  Vegas,  free  of  charge  to  the  cit- 
iicni,  to  prosecute  complaints  made  l^  pri- 
vate partie«  of  violation  of  the  foregoing  or- 
ilnsBce.  Thereupon,  <m  July  13,  1897, 
HL.R.A. 


plaintin  filed  its  bill  of  complaint  for  an  in- 
junction restraining  defendants  from  enforc- 
ing the  said  resolution  or  ordinance.  After 
a  hearing  of  both  parties,  a  temporary  in- 
junction was  granted.  Afterwards,  by  leave 
of  cou]-t,  plaintitT  amended  its  bill,  and  de- 
fendants interposed  a  demurrer  to  the 
amended  bill,  which  was  overruled.  De- 
fendants then  answered  the  bill,  and  also 
Hied  a  eroes  bill  and  counterclaim.  The  au- 
Bwtr  denied  the  validity  of  the  contract  of 
December  20,  1S30,  as  well  as  its  legal  effect 
HB  claimed  by  plaintiff;  denied  t^at  acts 
done  by  plaintJIT  were  done  under  or  by  vir- 
tue of  any  power  pOBaesged  by  it  under  its 
articles  of  incorporation,  the  said  contract, 
or  any  lawful  authority;  alleged  that  plain- 
tiff's charjjes  for  water  were  not  reasonable, 
that  plaintiff  had  not  complied  with  the 
terms  and  provisions  of  said  contract,  either 
as  to  the  quality  or  quantity  of  water;  that 
the  rates  charged  by  plaintiff  for  water  are 
excessive  and  exorbitant;  that  the  rates 
fixed  by  the  defendants  are  not  less  than  the 
rates  charged  in  other  citiea  of  the  United 
States  under  like  conditions  and  circumstan- 
ces with  the  city  of  L«»  Vegas  and  its  sub- 
urbs. The  cross  bill  and  counterclaim,  after 
reciting  averments,  prayers,  and  purposes  of 
the  bill,  set  out  the  oontract  of  December  20, 
1880,  and  then,  with  somewhat  greater  elab- 
oration, set  out,  in  substance,  the  same  al- 
legations as  were  contained  in  the  answer, 
charging  failure  on  the  part  of  plaintiff  to 
comply  with  the  terros  and  provisions  of 
said  contract,  and  its  failure  to  supply  wa- 
ter ot  the  quality  or  in  the  quantity  provid- 
ed for  in  said  contract;  that  plaintiff  had 
charged  rates  for  water  which  are  excessive 
and  exorbitant,  and  that  the  rates  fixed  by 
the  city  council  are  reasonable,  and  not  less 
than  the  rates  charged  in  otlier  cities  of  the 
United  States  under  like  conditions  and  cir- 
cumstances; and  prayed,  in  the  first  part  of 
said  cross  bill  and  counterclaim,  that  the 
said  oontract  be  decreed  to  be  of  no  force  and 
effect,  and  that  the  same  be  by  decree  of  the 
court  annulled,  set  aside,  and  vacated,  and 
that  the  crosE  defendant,  the  Agua  Pura 
Company,  have  no  right  to  compel  the  en- 
forcement of  said  contract,  or  to  compel  ^e 
payment  of  water  rates  heretofore  fixed,  es- 
tablished, and  charged  bj  it,  and  that  the 
said  corporation  have  no  exclusive  right  to 
the  UB6  of  the  streets  and  alleys  of  the  city 
of  Ias  Vegas  for  the  purpose  of  furnishing 
water  to  said  city  or  its  inhabitanta ;  and, 
in  the  aecond  part  of  said  cross  bill  and 
counterclaim,  prayed  for  a  decree  requiring 
the  said  cross  defendant,  so  long  as  it  should 
continue  to  maintain  its  water  system  and 
furnish  water  under  said  contract,  to  furnish 
to  the  city  of  Las  Vegas  and  its  suburba, 
and  the  inhabitants  thereof,  a  full  and  suffi- 
cient supply  of  good,  pure,  and  wholesome 
water,  free  from  mud,  filth,  and  other  im- 
purities, and  to  enlarge  its  water  mains  and 
pipes  to  a  capacity  sufficient  to  furnish  at 
all  times  an  ample  supply  of  water  for  the 
uses  and  purposes  in  said  contract  stated, 
and  to  construct  and  maintain  aufiJcient  and 
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proper  water  reservotrB,  fllters,  and  lettlera, 
and  to  reduce  its  watei  rates  to  correspond 
in  amount  with  the  rates  charged  bf  other 
cities  situated  similar  to  Las  Vegas,  and 
that  it  ba  enjoined  Uom  enforcing  its  pres- 
ent water  rat*B  by  turning  off  water  from 
consumers  willing  to  pay  reasonable  rates, 
and  that  it  be  required  to  permit  the  munici- 
pal authorities,  at  reasonable  times,  to  ex- 
amine the  books  of  said  corporation,  to  as- 
certain tlierefrom  the  value  of  its  water  sys- 
tem,  the  cost  of  operation,  and  the  revenue 
derived  therefrom,  and,  generally,  in  all  re- 
spects  complained  of  in  the  cross  bill,  that 
aaid  corporation  be  compelled  on  its  part  to 
fully  perform  the  said  contract. 

Plaintiff  filed  a  demurrer  to  the  answer 
and  to  the  cross  bill  aJid  counterclaim  on  the 
following  grounds:  "(1)  That  the  said  an- 
swer does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  defense  to  the  plaintilT's 
complaint.  (2)  That  the  said  counterclaim 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  by  way  of  counterclaim 
against  the  plaintiff  in  this  suit.  (3j  That 
the  said  counterclaim  doe«  not  state  any 
cause  of  action  arising  out  of  transactions 
set  forth  in  the  complaint  as  the  foundation 
of  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action,  ( 4 1  That  the  matters 
set  forth  in  stiid  counterclaim,  and  the  relief 
therein  sought  against  plaintiff,  are  not  ger- 
mane to  the  matters  set  forth  in  the  original 
bill  of  complaint." 

Upon  the  hearing  the  demurrer  to  the  an- 
swer and  cross  bill  and  counterclaim  was 
sustained.  X>efendantfl  and  cross  plaintiffs 
recused  further  to  answer  or  plead,  and  the 
court  rendered  judgment  making  the  injuno- 
UoD  perpetual.  From  this  judgment  de- 
fendants appeal  to  Uiis  oourt.  Full  argu- 
ment was  heard  at  the  last  term,  and  e1al>o- 
rate  briefs  were  filed  on  botli  sides,  to  all  of 
which  the  court  has  given  the  attentive  con- 
sideration which  the  importance  of  the  ques- 
tion demands. 

In  order  to  simplify  Uie  statement  of  the 
conclusion  which  we  have  reached,  ne  will 
first  consider  the  question  of  pleading  raised 
by  the  cross  bill  or  counterclaim.  This  pa- 
per contains  two  distinct  cross  bills,  with 
separate  averments  and  different  prayers  for 
relief.  Both  set  out  the  contract  of  1880. 
The  first  seeks  to  have  the  contract  forfeited 
for  breach  ot  conditions  by  plaintiff.  The 
aecond  prays  for  a  decree  requiring  the  con- 
tract to  be  specifically  performed  by  plain- 
tiff. As  this  pleading  was  filed  after  the 
Code  of  Civil  Procedure  went  into  effect,  we 
think  it  should  have  been,  in  the  form  of  a 
counterclaim,  simply,  and  that  the  cross  bill 
of  the  form  heretofore  known  in  equity  plead- 
ings is  no  longer  a  proper  pleading.  From 
the  title  given,  It  seems  probable  that  coun- 
sel were  in  doubt,  since  the  action  was  be- 
gun before  the  Code  took  effect,  whether  they 
should  proceed  under  the  old  or  new  prac- 
tice. Waiving  the  matter  of  form,  however, 
we  think  the  same  principlet  apply  to  it, 
whether  treated  as  a  cross  bill  or  counter- 
claim. It  is  well  settled  in  equity  praotioe 
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question  in  the 
iriginal  bill,  and  must  not  b  _ 
sues  whi<A  would  constitute  the  subject  ot 
an  independent  suit.  And  a  counterclaim, 
under  the  Code,  is  limited  to:  First,  ■ 
cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint  as  tli« 
foundation  of  the  plaintiff's  claim,  or  oou- 
nected  with  the  subject  of  the  action;  sec- 
ond, in  an  action  arising  on  eontract,  any 
other  cause  of  action  arising  also  on  ooa- 
tract,  and  existing  at  the  commencement  of 
the  action.  The  manifest  object  of  the  ac- 
tion instituted  by  the  plaintiff,  and  the  only 
relief  sought,  was  to  prevent  interference 
with  its  busine^  by  the  enforcement  of  s 
penal  ordinance.  It  was  not  suing  upon  the 
contract  of  1880,  or  asking  any  relief  under 
it  True,  it  set  out  the  contract,  as  evidence 
of  its  right  to  c&rry  on  the  business  in  whidi 
it  was  engaged,  but  it  sought  no  relief  found- 
ed upon  it.  The  chief  object  of  pleading  it, 
as  we  gather  from  the  whole  record,  wil«  to 
show  that,  having  a  contract,  plaintiff  was 
protected  from  the  operation  of  the  statute 
authorizing  the  council  to  fix  rates,  by  tha 
express  words  ot  the  statute  itself.  It 
might  be  that,  by  reckon  of  some  act  or 
omission  on  plaintiff's  part,  the  contract 
ought  to  be  declared  forfeited  for  breach  of 
condition,  or  the  wat«r  oompany  ought  to  be 
required  by  decree  to  perform  some  act 
which  it  has  left  unperformed.  But  these 
were  judicial  questions  which  had  not  been 
raised  at  the  time  the  action  of  the  city  coun- 
cil was  taken.  They  were  determinable  only 
upon  the  proofs  after  due  hearing.  Sui^ 
relief  as  was  asked  in  the  cross  bill  might 
eventually,  after  such  hearing,  be  granted, 
or  it  might  be  refused  for  want  of  sufficient 
grounds.  But  it  must  be  clear  that,  pending 
the  determination  of  such  a  controversy,  the 
plaintiff  should  not  remain  subject  to  crim- 
inal prosecution  for  exercising  rights  for 
which  it  might  ultimately  be  held  to  be  fully 
entitled.  In  other  words,  granting  the  ex- 
istence and  validity  erf  the  contract,  the 
pluntiff  was  entitled  to  carry  on  its  busi- 
ness under  it  without  interference  by  a  penal 
ordinance  until  it  Aould  be  declared  for- 
feited in  a  judicial  proceeding  brought  for 
that  purpose,  and  hence  would  be  entitled  to 
relief  by  injunction,  irrespective  of  any  such 
question.  As  to  whether  the  pUintiff  had 
any  rights  at  all  under  the  contract,  that 
question  ivould  fully  arise  under  the  all^^ 
tions  of  the  answer.  We  think,  therefore, 
thet  the  demurrer  to  the  cross  bill  and  coun- 
terclaim was  properly  sustained. 

The  substantial  contention  in  this  case 
arises  over  the  right  of  the  city  council  to 
fix  the  lo-ten  at  which  water  shall  be  sold  for 
municipal  and  private  purposes,  and  to  com- 
pel the  acceptance  of  such  rstes  by  parties 
selling  the  water,  under  penalty  of  fine  or 
imprisonment.  The  power  to  do  this  is 
claimed  by  the  city  eounoil  under  an  act  of 
the  legislative  assembly  of  the  territory  of 
New  Mexico  approved  March  18,-IS07,  found 
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im  ehhpier  67  of  the  Iatc  of  1S07,  p.  124, 
wbich  reads  aa  foUowa:  "That  any  city  or 
town,  organiEed  and  e:dBting  under  and  by 
-virtue  of  the  laws  of  the  territory  of  New 
Mexioo,  Bhall  have,  and  is  hereby  vested 
with,  tie  power  to  reRUlatc  by  resolution  or 
■ordinance  the  prices  to  be  charged  by  uiy  in- 
■dividual,  firm,  copartnership,  or  corpora- 
tion, for  gaa,  electric  lights,  and  water  fur- 
bushed  by  the  said  individual,  firm,  copart- 
nerehip,  or  corporation  to  Huch  cities  or 
townM  of  this  territory  or  any  of  the  inhabi- 
'tants,  residents  therein :  provided,  tliat  this 
•haJl  not  affect  any  contract  now  existing." 
The  plaintiff  aets  up  the  contract  ol  Decera- 
4>er  20,  ISSO,  and  claims  that,  by  reason  of 
•the  existence  of  such  contract,  it  is  excepted 
from  the  operation  of  the  forgoing  act  of 
the  le^slature,  by  the  express  terms  of  the 
proviso,  which  declares  that  the  act  "shall 
not  affect  any  contract  now  existing.'"  This 
leads  at  once  to  the  inquiry  whether  there 
was  a  contract,  and,  if  bo,  what  rights  did 
'the  water  company  have  under  it  which 
might  be  affected  by  the  operation  of  the 
aaid  law?  The  contract  of  DecMnber  20, 
18B0,  between  the  board  of  oounty  commis- 
-•ioners  of  San  Miguel  oounty  and  the  Agua 
Pura  Company,  seems  to  be  plain  enough  on 
its  face.  If  it  was  and  is  a  valid,  subsist- 
ing contraot,  there  can  be  no  doubt  that  un- 
^ler  it  the  Agua  Pnra  Company  had  nad  still 
possesses  the  absolute  and  vested  rif;ht,  dur- 
ing the  term  of  such  contract,  to  lay  water 
mains  and  pipes  near  to  and  along  the 
-course  of  the  Gallinas  river,  a  distance  of  6 
mites,  from  the  northern  limits  of  the  town 
of  Las  Vegas,  if  necessary  to  procure  a  suffi- 
cient supply  at  pure  water;  to  erect,  main- 
tain, and  operate  works  which  are  or  may 
become  neccaBary  for  the  purpose  of  the  sale, 
distribution,  and  disposition  of  water  in  San 
Miguel  county,  N.  M.,  (or  tie  purpose  of  ir- 
rigation, manufacturing,  and  for  domestic, 
fire  service,  municipal,  economic,  and  indus- 
trial purposes  generally;  to  lay  water  maiuB 
and  pipes  under  and  along  any  nnd  all 
streets  within  the  territory  which  at  the 
date  of  said  contnict  was  known  as  the 
"Town  of  Las  Vegas,"  and  its  suburbs,  in 
the  county  and  territory  aforesaid,  for  the 
purpose  ot  distributing  water  throughout 
said  town  and  its  suburbs;  to  sell  said  water 
to  all  persons,  bodies,  corporations,  societies, 
and  firms  desiring  to  purchase  and  use  the 
same;  and  to  sell  and  dispose  of  the  water, 
ice,  etc.,  as  it  may  deem  flt.  These  rights 
and  privileges,  neceatarily,  ex  vi  terininomm, 
included  the  right  of  the  oonipany  to  fi.x  the 
jirice  at  which,  it  will  sell  the  water  and  oth- 
er things  it  deals  in,  as  it  may  deem  lit,  to 
those  who  deaire  and  are  willing  to  purchase 
theiu.  Xo  one  would  be  obliged  to  buy  from 
it  at  the  price  charged  by  the  company,  nor 
would  it  be  obliged  to  sell  to  any  one  at  a 
Jirice  different  from  that  charged  by  it.  This 
would  be  purely  a  matter  of  agreement  be- 
tween the  parties,  the  same  as  a  purchase 
Mid  sale  of  any  other  commodity  between  the 
parties.  Any  act  of  the  l^slature  giving 
power  to  the  city  or  town  to  regulate  the 
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Erice*  to  ba  charged  to  the  d^  or  to  tho  ia- 
abitante  thereof  for  water  furnished  by  Hi* 
water  company  by  means  of  the  plant  eetali- 
liahed  under  said  contract  would  necesaaiilj 
affect  such  contract,  b^  taking  away  one  of 
the  most  importaJit  rights  granted  by  it. 
It  is  necessary,  therefore,  to  inquire  wheth- 
er the  contract  of  Deoonber  20,  1880,  was  at 
the  commencement  of  this  action  a  valid  and 
subsisting  contrB.ot.  Counsel  for  appellanta 
contend  ^at  the  contract  was  void  ob  initio, 
for  want  of  powar  in  the  county  commission- 
It  is  undoubtedly  true,  as  counsel  for  ^- 
pelianta  insist,  tliat  municipal  corporations, 
such  as  oounties  and  citjes,  are  limited  in 
their  powers  to  those  which  are  granted  ex- 
pressly or  by  necessary  implication.  The 
power  to  act  must  be  derived  from  the  Iaw 
oonferring  iU  We  must  therefore  look  to 
the  statutes  of  the  territory  to  ascertain 
what  were  the  powers  td  counties  a.t  the  time 
this  contract  was  made.  By  the  aetof  1870, 
chap.  1,  the  organized  counties  in  the  terri- 
tory of  Hew  Mexico  were  made  bodies  corpo- 
rate and  politic,  and  thrar  powers  vested  in 
boards  of  county  commissioners,  who  were 
empowered  "to  represent  the  county  and 
have  the  care  ot  the  county  property,  and  the 
management  of  the  interest  of  the  count?, 
in  all  cases  where  no  other  provision  is  made 
by  law."  OiHnp.  Laws  1897,  f  864,  par.  6. 
Among  the  powers  given  to  the  counties,  as 
bodies  corporate  and  politic,  were  "to  make 
all  contracts  and  do  all  other  acts  in  refer- 
ence to  the  property  and  concerns  necessary 
to  the  exercise  of  its  corporate  or  adminis- 
trative powers."  Id.  i  651,  par.  4,  These 
clauses  seem  to  mean  something  more  than 
the  ordinary  powers  appertaining  to  coun- 
ties. They  confer  express  authority  to  do  the 
licts  in  the  interest  of  the  county,  andtomake 
contracts  in  reference  to  the  concerns  neces- 
sary to  the  exercise  of  this  authority,  when 
not  otherwise  provided  by  law.  We  do  not 
understand  that  the  prant  ot  powers  t« 
counties  or  other  municipal  corporations 
must  contain  a  speeiScation  of  e.ach  particu- 
lar act  to  be  done,  but  it  is  sufUcient  if  the 
words  used  be  sulliciefttly  comprehensive  to 
include  the  proposed  acts.  An  express  au- 
thority may  be  general  as  well  as  particular. 
It  is  clear  that  the  powers  of  the  counties,  by 
the  foregoing  act,  are  recognized  as  being 
not  only  "corporate,"  but  "srdminietrative." 
There  was  a  reason  for  this.  At  the  date  of 
the  passage  of  these  sections,  and  up  to  as 
late  as  IH84,  there  was  in  New  Mexico  no 
generftl  law  for  the  incorporation  of  cities 
or  towns,  in  wSich  powers  of  local  adminia- 
tration  are  usually  vested.  Prior  to  I8S4, 
all  cities  were  incorporated  under  special 
acts  of  the  legislature,  and  in  1S76  there 
were  only  three  of  these  in  the  territory. 
Las  Vegas  was  not  one  of  these,  either  then 
or  in  1880.  Hence,  in  order  that  communi- 
ties should  not  be  without  municipal  gotem- 
ment  of  some  kind,  these  administrative 
powers  were  conferred  upon  the  ooun^ 
boards  in  such  express  and  general  terms  as 
to  leave  their  exercise  to  the  discretion  of  th* 
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boards  of  eommiwionen  in 
of  the  interett  of  the  county,  and  the  con- 
cerns necegaar^  to  the  exerciee  of  them  pow- 
ers. We  tliink  it  beyond  queation  that  the 
providing  of  an  adequate  supply  of 
for  municipal  and  domestic  purposes 
of  the  communities  of  the  count;^  was  a  mat' 
ter  pertaining  to  the  interests  of  tlio  county, 
and  was  a  legitimate  county  purpose.  If,  as 
held  by  the  Supreme  Court  of  the  United 
States  in  Foltom  t.  Toicnahip  Ninety  Six, 
159  U.  8,  028,  40  L.  ed.  278,  18  Sup.  CL  Htfp. 
174,  the  building  of  railroads  was  a  county 
purpose,  a  fortiori  must  an.  enterprise  for 
supplying  its  to-wna  and  inhabitants  with 
water  be  a  county  purpose,  eepecially  when 
the  county,  in  its  administrative  capacity,  ' 
the  only  municipal  authority  having  conti 
of  the  territory  ooncerned  in  the  matter.  We 
think,  therefore,  that  such  a  contract  as  the 
one  in  question  was  within  the  power  of  the 
board  of  county  oommiBsioners  at  the  time 
it  was  made.  We  do  not  undertaJie  to  re- 
view and  discuss  the  authoritiee  cited  by 
counsel  for  appellants  In  opposition  to  the 
power  of  the  county  commissioners,  for  the 
reasons  that  if  there  should  be  any  doubt  as 
to  the  validity  of  the  contract  as  originally 
made  by  reason  of  defective  power  in  the 
county  commissioners,  all  such  doubt  would 
be  removed  by  subsequent  legislation  on  Uie 
subject.  Uy  an  act  of  the  legislature  of 
New  Mexico  approved  February  23,  1893,  it 
was  provided  as  follows;  "Section  1  Be  it 
enacted  that  S  18Q5  of  title  XXXIII.  chapter 
II.  of  the  Laws  of  New  Mexico,  1884,  be 
amended  by  adding  thereto  the  following 
words:  And  no  action  or  suit  shall  be 
brought  to  call  in  queation  any  privil^e  or 
franchise  granted  by  any  municipal  corpora- 
tion unless  the  same  shall  be  brought  within 
aix  years  after  the  same  shall  have  been 
granted  or  claimed  to  have  been  granted, 
and  any  such  privilege  or  franchise  hereto- 
fore granted  by  any  municipal  corporation, 
after  aix  years  from  the  date  of  tie  granting 
of  the  same,  or  within  six  years  after  the 
same  shall  have  bijen  claimed  tf>  have  been 
granted,  shall  be  deemed  valid  in  all  re- 
spects: provided,  however,  that  suits  may  be 
brought  to  vacate  or  annul  any  such  privi- 
lege or  franchise  within  six  months  after  the 
passage  of  this  act."  The  effect  of  this  act 
was  twofold:  It  was,  first,  a  limitation  up- 
on actions  to  call  in  question  any  privilege 
and  franchise 'granted  by  any  municipal  cor- 
poration ;  and,  secondly,  it  made  absolutely 
valid  all  privileges  or  franchises  of  this  na- 
ture after  six  years  from  the  date  of  the 
granting  of  the  same,  unless  suit  wns 
brought  to  vacate  or  annul  the  same  within 
six  months  after  the  passage  of  the  act.  It 
appears  by  the  record  that,  at  the  time  when 
the  action  of  the  city  council  was  taken,  the 
Agua  Pura  Company  had  been  operating  un- 
der the  contract  in  question  for  sixteen 
years,  and  during  that  time  had  been  contin- 
uously supplying  water  to  the  county  and  to 
the  town  and  city  of  I*ia  Vppia  under  ^pveral 
contracts,  and  to  the  inhabitants  thereof. 
No  action  had  been  taken  in  the  meantime  to 
annul  or  call  in  question  the  said  contract, 
fiO  L.  K.  A. 


nor  was  any  snit  for  that  purpoM  bnni^i 
within  six  months  after  the  passage  of  th* 
act  above  quoted.  The  contract  is,  ther«- 
fore,  by  express  terms  of  the  foregoing  act, 
now  valid  in  all  respects,  and  it  cannot  now 
be  called  in  question  by  answer,  cross  bill, 
or  otherwise.  This  being  the  case,  it  neces- 
sarily follows  that  the  city  council  has  no 
power,  under  the  act  of  1897,  to  regulate 
rates  so  as  to  affect  or  interfere  wiUi  the 
rights  of  the  Agua  Pura  Company  under  the 
contract  of  December  20,  1880,  and  that  the 
attempt  of  the  city  council  to  do  so,  as  com- 
plained of  in  this  ease,  is  such  an  interfer- 
ence with  tlyise  rights  as  entitled  plaintiff 
to  relief  by  injunotion. 

Much  has  been  saJd,  both  in  the  oral  argu- 
ment of  counsel  for  appellants  and  in  thear 
briefs,  as  to  the  necessity  of  plaintiff's  show- 
ing a  oompliajioe  with  the  agreements  made 
by  it  in  said  oontraot,  before  it  can  be  mi- 
titled  to  relief  against  the  city  ordinances. 
This  argumeot  is  founded  upon  a  misconcep- 
tion of  the  action.  It  U  not,  as  appellants 
contend,  »  suit  for  specific  performanoe  of 
the  contract.  As  we  have  said  before,  the 
complaint  see^s  for  no  relief  under  the  con- 
tract. It  simply  asks  that  tlie  contract  as  it 
exists  shall  not  be  interfered  with.  For  thia 
purpose  allegations  of  performance  of  plain- 
tiff's agreement  are  not  necessary  in  this  ac- 
tion. The  contract,  being  valid  either  orig- 
inally or  by  subsequent  legislative  ratiSca- 
tion,  remains  valid  until  annulled  by  some 
judicial  proceeding;  and  until  this  is  done  it 
IS  a  complete  protection  to  plaintiff  against 
any  act  attempted  to  be  done  under  the  laws 
of  1807.  The  answer  to  plaintiff's  complaint 
contains  a  number  of  allegations  changing 
that  the  water  company  haa  failed  to  per- 
form the  obligations  assumed  by  it  in  the 
contract  of  1880,  and  it  is  contended  with 
much  earncstnesa  by  appellants  that  these 
allegations,  being  admitted  by  the  demurrer. 
:ite  to  preclude  relief  to  plaintifT.  The 
tion  is  not,  however,  whether  these  al- 
legations are  true,  but  whether  they  oonsti- 
a  defeuse  in  the  present  case.  The  de- 
-er  only  admits  such  facta  as  are  well 
pleaded.  If  the  facts  thus  alleged  do  not 
'.itute  in  law  a  good  defense,  then  they 
not  admitted  by  the  demurrer.  If  the 
facts  charged  in  the  answer  were  true,  they 
lid  certainly  have  constituted  ground  for 
original  action  against  the  water  com- 
pany to  compel  a  specific  performance  of 
its  contract.  In  a  proper  proceeding  these 
facts  would  be  the  subject  of  a  very  mate~ 
rial  inquiry.  The  contract  of  1880  con- 
tains certain  agreements  and  covenants  on 
the  part  of  the  Agua  Pura  Company,  to  wit, 
that  it  would  not  charge  the  town  of  Iab 
Vegas,  nor  any  person,  corporation,  etc, 
more   than   Uie  rates   usually  charged   and 

Said  in  other  cities  in  the  United  States,  un- 
er  like  conditions  and  circumstances,  for 
water  and  like  and  similar  facilities  for  con- 
struction, operation,  and  sale;  that  it  would 
commence  operations  within  a  certain  timsv 
and  within  a  reasonable  time  thereafter 
would  lay  pipes,  distribute  and  sell  water, 
on  any  and  all  the  streets,  reapectivelf,  of 
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Raid  town  of  Lai  Vegaa,  to  f&r  »•  there  may 
be  anj-  reasonable  demand  for  water  on 
said  Btreeta,  or  any  of  them;  tand  that  it 
wntUd  at  all  timea  furnish  a  full  and  suffi- 
cient supply  of  good  water,  and  pure  as  the 
natural  Bouroes  from  nhich  it  must  be  drawn 
will  permit,  to  meet  the  reaaonable  deroands 
o(  said  town  of  Las  Vegas  and  its  suburbs, 
and  of  the  citizens  thereof,  on  the  conditions 
herein  stated,  unless  prevented  temporarily 
by  unavoidable  accidents  or  causes  beyond 
its  control.  These  are  positive  and  absolute 
obligations  on  the  part  of  the  Agua  Pura 
Company,  which  it  is  bound  to  perform,  and 
whii.>h  the  court  will  compel  it  to  perform. 
In  holding  that  the  oontroct  was  valid  and 
HubaisUng  at  tlie  time  of  the  commencement 
of  thid  BL-tion,  BO  as  to  be  a  protection  to 

{laintitT  agiiinst  the  operation  of  the  act  of 
B!)7,  we  do  not  wish  to  be  understood  as 
holding  that  the  water  company  is  thereby 
relieved  of  any  of  its  obligations  under  said 
(nntract.  On  the  contrary,  it  holds  the  con- 
tract subject  to  all  the  burdens  with  which 


UieaeoblisatioDS  in  any  particular,  it  is  now, 
and  would  have  been,  perfectly  coropet^nt 
for  the  board  of  county  commissioners  to 
bring  a  suit  to  compel  such  performanco; 
aud  if.  in  such  suit,  after  a  judicial  investi- 
gation, the  court  should  flnd  that  any  of 
such  H^^eemcnts  or  covenants  had  not  been 
complied  with  by  the  Agua  Pura  Company, 
a  decree  would  be  rendered  requiring  due 
performance  thereof  within  a  reasonable 
time,  under  penalty  of  a  forfeiture  of  the 
omtract.  or  such  other  penalty  as  the  court 
should  tlien  consider  proper.  But  it  does 
not  follow  that,  by  failure  to  perform  some 
or  all  of  its  undertakings,  the  contract  is  ip- 
*o  facto  absolutely  forfeited  and  canceled. 
The  contract  does  not  so  provide,  and  such 
would  not  be  the  legal  effect  of  such  failure. 
Some  direct  proceeding  for  that  purpose 
must  first  be  brought  and  adjudicated,  be- 
fore it  can  hove  that  effect.  When  the  ac- 
tion of  the  city  council  was  taken,  no  such 
proceedinsfl  had  ever  been  instituted,  al- 
though the  watJ'r  company  had  been  operat- 
ing under  iU  contract  for  sixteen  years. 
Such  action  was  void,  as  against  plaintiff, 
because,  among  other  things,  being  an  in- 
terference with  a  contract,  it  came  within 
tbe  exception  expressly  made  by  the  act  it- 
self. It  wouid  remain  void  until  the  contract 
should  be  annulled  by  some  competent  ju- 
dicial authority.  The  action  of  the  city 
council  being  void,  the  plaintiff  was  entitled 
to  immediate  relief  by  injunction  against 
such  action;  and  it  is  no  defense  to  allege 
a  state  of  facts  upon  which  the  contract 
might  have  been,  but  had  not  yet  been,  at- 
tacked. 

Even  it  there  were  no  contract  to  bring 
the  case  within  the  proviso  of  the  act  of 
18B7,  the  question  would  still  remain  whe- 
tber  it  is  within  the  power  of  the  legisla- 
ture to  authori7«  the  city  to  fix  prices  at 
which  waterand  other  commodities  mentioned 
In  the  act  shall  be  sold,  by  an  ez  parte  pro- 
eeeding  such  aa  iraa  attempted  in  this  case. 
UL.B.  A. 


The  power  of  the    legislature   to   regulate 

rates  of  charges  for  services  of  a  public  or 
quasi  public  nature,  including  the  supply  at 
water,  when  the  same  will  not  interfere  with 
rights  that  have  become  fixed  and  vested  by 
contract,  is  now  established  by  the  decisions 
of  both  the  state  and  Federal  courts.  It  is 
upon  wise  and  salutary  grounds  of  public 
policy  that  those  who  exercise  franchises  of 
a  quasi  public  nature  should  be  under  & 
wholesome  and  reaaonable  restraint  as  to  the 
charges  they  may  exact  for  their  services. 
Examples  of  the  ncccasity  of  some  such  re- 
straining power  will  readily  suggest  them- 
selves to  the  mind  of  everyon^.  But  this 
power  is  subject  to  one  qualification,  and 
that  is  that  it  must  t>e  exercised  either  by 
the  legislature  itself  directly,  or.  if  delefjated 
to  any  subordinate  authority,  it  must  be 
under  proviaions  which  will  insure  its  exer- 
cise in  a  reasonable  manner,  and  with  some 
provision  by  which  the  rights  of  parties  to 
be  affected  may  have  the  protection  of  ju- 
dicial determination.  The  limitations  upon 
this  power  have  been  clearly  defined  and  laid 
down  by  the  Supreme  Court  of  the  United 
States  m  the  case  of  Chicago,  M.  d  8t.  P. 
K.  Co.  T.  Minnesota,  134  U.  S,  418,  33  L. 
ed.  970,  10  Sup.  Ct  Rep.  482,  702,  3  Inters. 
Com.  liep.  200,  which  arose  under  an  act  of 
the  Minnesota  legislature  creating  a  railroad 

commission,  and  authorizing  it  to  regulate 
freight  rates.  The  commission'^B  had  Hied 
rales  for  certain  freight,  and  the  supreme 
court  of  Minnesota  held  that  the  action  of 

preme  Court  of  the  United  States  reversed  tiii» 
decision  of  the  state  court,  and,  in  consider- 
ing the  validity  of  such  manner  of  regu- 
lating rates,  said:  "This  l)eing  the  con- 
Btriiction  of  the  statute  by  which  we  are 
bound  in  considering  the  present  catie,  we 
are  of  opinion  that,  so  construed,  it  conflicts 
with  the  Constitution  of  the  United  States 
in  the  particutars  complained  of  by  the  rail- 
road company.  It  deprives  the  company  of 
its  right  to  a  judicial  investigation,  by  due 
process  hf  law,  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of 
successive  ages  for  the  investigation  judi- 
cially of  the  truth  of  a  matter  in  contro- 
versy, and  Bubstitutee  therefor,  aa  an  abso- 
lute finality,  the  action  of  a  railroad  com- 
mission, which,  in  view  of  the  powers  con- 
ceded to  it  by  the  said  court,  cannot  be  re- 
garded as  clothed  with  judicial  functions. 
or  possessing  the  machinery  of  a  court  of 
justice.  .  .  .  No  hearing  is  provided  for; 
no  summons  or  notice  to  the  company  before 
the  commission  has  found  what  it  is  to  flnd, 
and  declared  what  it  is  to  declare;  no  oppor- 
tunity provided  for  the  cwnpany  to  intro- 
duce witnesses  before  the  commission;  in 
fact,  nothing  which  has  the  semblance  of  due 
process  of  law;  and  although,  in  the  present 
case,  it  appears  that  prior  to  the  decision  of 
tlie  commission  the  company  appeared  before 
it  by  its  agent,  and  the  commission  inveeti- 
gated  the  rates  charged  by  the  company  for 
transporting  milk,  yet  it  does  not  appear 
what  the  character  of  the  investigation  was, 
or  how  the  result  was  arrived  at.    ...    . 
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Hie  question  of  Uie  reasonabteneu  of  the 
rate  of  charge  for  transportation  by  a, 
rajlrwd  company,  involving,  as  it  does,  the 
element  of  reasonableness,  both  aa  regards 
the  company  and  bb  regards  the  public,  is 
eminently  a  queation  for  Judicial  investiga- 
tion,  requiring  due  process  of  law  for  ita 
determination.  If  the  company  is  deprived 
of  the  power  of  chargii^  reasonable  rates 
for  the  use  of  its  property,  and  such  depri- 
VBtion  takes  place  in  the  absence  of  an  in- 
vestigation by  judicial  machinery,  it  is  de- 
prived of  the  lawful  use  of  its  property,  and 
thus,  in  Bubetance  and  efTect,  of  the  property 
itself,  without  due  piDcess  of  law,  and  in 
violation  of  the  Constitution  of  the  United 
States  i  and,  in  so  far  as  it  is  thns  deprived 
while  other  persons  are  permitted  to  receive 
re«sonabIe  profits  upon  their  iuveated  oe.pi- 
taJ,  the  company  is  deprived  of  the  equal 
protection  of  the  laws." 

It  is  contended  by  appellante  that  the  de- 
oision  in  tliia  case  was  contrary  to  the  doc- 
trine laid  down,  by  tlie  Supreme  Court  in  the 
ease  of  ilwn  v.  Illinou,  94  U.  S.  113,  24 
L.  cd.  77,  and  has  been  modified  or  overruled 
by  the  case  of  Budd  v.  jVetr  Tork,  143  U.  B. 
517.  3U  L.  ed.  247,  4  Iat«rs.  Com.  Rqi.  45, 
12  Sup.  Ct.  Hep.  466,  in  which  the  doctrine 
of  the  ilunn  Case  was  reafi^rmed.  But  an 
e-tamination  of  these  caseti  shows  that  such 
is  not  the  effect  of  the  decision  in  the  Budd 
Case.  In  the  Munn  Cote  it  was  held  that 
the  power  to  regulate  elevator  charges  was 
-a  legislative  one,  and  oould  be  eiercised  di- 
rectly by  the  legislature.  In  Chicago,  M.  i 
St.  P.  U.  Co.  V.  ^inneaota  it  was  held  that 
this  power  could  not  be  delegated  to  a  sub- 
ordinate authority,  such  as  a  OMnmisaion,  to 
be  exercised  without  some  provision  for  ju- 
dicial determination  of  the  reasimableneBs  of 
the  charges.  The  supreme  court  itself,  in 
its  opinion  in  the  Budd  Caae,  clearly  points 
out  this  distinction.  After  referring  to  what 
■wa*  decided  in  134  U.  S.,  10  Sup.  Ct  Hep. 
and  33  L.  ed.,  a«  we  have  above  quoted  it, 
the  court  eaye  (pa^e  646,  143  U.  S.,  paee 
25C,  3<I  L.  ed.  477,  and  page  477,  12  Sup.  Ct. 
Rep.  ]  :  "That  waa  a  very  different  ease  from 
the  one  under  the  statute  of  New  York  in 
question  here,  for  in  this  instance  the  rate  of 
charges  is  fixed  directly  by  the  legislature. 
.  .  .  What  was  said  In  the  opinion  in  134 
Tj.  S„  33  L.  cd.  and  10  Sup.  Ct.  Rep.  as  to 
the  reasonableness  of  the  rate  of  charge  being 
one  for  judicial  investigation,  had  no  refer- 
ence to  a  case  where  the  rates  are  prescribed 
directly  by  the  legislature."  And  even  as  to 
this  power  the  court  refers  to  the  previous 
case  of  liow  v.  Beidelman,  125  U.  S,  680, 
31  L.  ed.  841,  8  Sup.  Ct  Rep.  1028,  2  Inters. 
Com.  Rep,  56,  as  recognizing,  upon  the  author- 
ity of  the  J/unn  Case  and  similar  cases,  the 
doctrine  thst  "the  legislature  may  itself  fix  a 
maximnm,  beyond  which  any  charge  would 
be  unreasonable,  in  respect  to  services  ren- 
dered in  a  public  employment  or  for  the  use 
of  property  in  which  the  public  has  an  in- 
terest, subject  to  the  proviso  that  such 
power  of  limitation  or  regulation  is  not  with- 
out limit,  and  is  not  a  oower  to  destroy,  or 
.a  power  to  compel  tiie  ooing  of  the  servioea 
.50L.R.A. 


without  reward,  or  to  talce  private  property 
for  public  use  without  just  compenskUoa  or 
without  due  process  of  law." 

If  the  method  of  regulating  rates  by  a  com- 
mission provided  for  in  the  Uinneaota  Case 
is  invalid,  because  without  due  process  of 
law,  for  how  much  stronger  reason  must  aa 
act  be  invalid  which  undertakes  to  delegate 
ihe  legislative  power, nottoaaimpartialcom- 
mission,  but  to  one  of  the  parties  in  interest! 
It  is  one  of  the  oldest  maxims  of  law  that 
no  one  can  be  judge  in  his  own  ease.  Here 
not  only  is  the  city  council  the  direct  rep- 
resentative of  the  inhabitants  of  the  com- 
munity, the  supplying  <rf  whom  constitutes 
the  greater  part  of  the  busineea  of  this  and 
similar  oompaniea,  but,  aa  to  the  supply  of 
water  for  municipal  purposes,  it  is  itself  a 
consumer,  and  is  the  actual  and  direct  party 
in  interest,  with  which  the  water  oompany 
is  obliged  to  contract  To  say  that  the  party 
which  is  itself  the  purchaser  should  have  the 
absolute  power  to  fix  the  prioe  at  which  tba 
owner  of  a  commodity  shall  sell  it  to  him, 
wvuld  be  to  state  a  proposition  that  no  mem- 
ber of  the  oconmunity  would  for  a  moment 
admit,  if  applied  to  his  own  business.  It  is 
not  to  be  supposed,  judging  from  the  known 
rules  of  human  conduct,  that  a  regulation 
of  price  by  the  purchaser  himself  would  be 
fair  or  reasonable  j  and  a  delegation  of  such 
power  by  the  legislature  to  one  of  the  inter- 
ested parties,  without  any  provision  for  ju- 
dicial review  or  determination  aa  to  the  rea- 
sonableness of  Buch  action,  is  in  itself  an  un- 
reasonable exercise  of  the  power  to  regulate, 
such  as  renders  the  act  invalid.  Among 
the  numerous  caaes  involving  this  question 
of  regulation,  in  various  forms,  which  have 
been  arising  under  the  state  and  Federal 
ooiirta,  we  have  been  referred  to  none,  nor 
are  we  aware  of  any  such,  in  which  a  dele- 
gation by  the  l^slature  of  power  to  regulate 
rates,  in  matters  ui  this  and  similar  nature, 
to  a  subordinate  authority,  which  was  itself 
interested  as  a  purchaser  oi  oonsumer,  has 
been  upheld.  On  the  contrary,  it  has  been 
vigorously  condemned  in  at  least  one  case 
in  the  United  States  courts.  In  the  United 
States  circuit  court  for  tiie  northern  district 
of  Ohio,  Justice  Jackson  held  a  similar  act 
of  the  Ohio  legislature  to  be  unconstitu- 
tional. In  discussing  this  question  he  said: 
"The  question  that  now  faces  the  court  is 
whether  a  municipal  corporation,  itaelf  a 
consumer  of  gas,  as  alleged  in  the  bill,  in 
ita  corporate  relation  to  the  oompany,  to  the 
extent  of  $5,000  or  $6,000  per  month,  can 
under  the  legislative  sanction  conferred  by 
{  2478  of  the  Revised  Statutes  of  Ohio,  fix, 
or  has  the  constitutional  right  to  fix,  the 
terms  or  price  at  wiiich  itself  and  all  other 
consumers  shall  pay  for  the  gas  furnished- 
It  would  be  a  fearful  proposition— mon- 
strously absurd  and  outrageous — if  the  legis- 
lature were  io  undertake  to  confer  upon  a 
citizen  of  Cleveland  the  right  to  say  at  what 
price  services  should  be  rendered  to  him,  or 
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«lionld  pav,  or  mmld  Mtv  Uiat  hia  arbitrary  | 
-decision  abould  fix  the  rights  of  the  parties.  ' 
The  citf  of  Clevelaad  has  undertaken  to  do 
that  thiDg  under  {  No.  2478,  as  discloied  by 
tlte  bill."  Clweland  Oatlight  d  Coke  Co. 
y.  Cl^eland,  71  Ved.  Rep.  614.  The  laji^ags 
bj'  Jnstice  Jaricson  appliei  in  all  its  force 
to  the  act  DOW  under  consideration,  and  the 
sction  of  the  city  coundl  under  ft.  Without 
questioning  the  power  of  the  legislature  it- 
•elf  b;  direct  act  to  regulate  rates  in  coses 
not  covered  by  previous  contracts  or  vetted 
tights,  we  hold  that  the  legislature  cannot  ' 
«ODBtitutioniilly  delegate  such  power,  either  ; 
io  tbe  authorities  of  a  city  which  is  itaelf 
_  ^^  either  in  ita  municipal  capacity,  I  '■ 


reasonableness  of  the  rates  fixed  by  such  a 

thorities,   and   that  the  action  of   the  city 

council  in  this  case,  attempting  to  flz  rates^ 


void,  whether  there  waa  a  valid  contract  or 

It  follows  from  the  foregoing  considera- 
'  tions  that  tAe  judgment  of  the  Dtttrict  Court 
'—■■-'   >■-  affirmed,  with  cost*,  and  it  is  M 
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J.  F.  ANDERSON,  Regpt., 


(.... 
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fl.  IVapebonav  receipts  are  mot  bronvrbt 
wltklm  (be  rnle  that  parol  gvidencs  l>  not 
adDlsalMe  lo  establish  llabllltT  apon  com- 
merrlal  paper,  b;  a  statute  making  them  ne- 
gotiable so  tbat  Indorsement  will  transfer 
title. 

3.  Parol  evidcaee  la  eompeteat  to  afeovr 
the  soBtract  under  which  grain  wss  de- 
livered and  received,  altbongb  the  iransac- 
tlnn  was  evidenced  b;  load  checlis,  where 
the  custom  Is  to  Klve  a  check  as  eacb  load 
Is  drawn,  and  wben  the  deliver;  la  completed 
lo  give  a  receipt  lor  the  entire  amount  evi- 
dencing the  contract. 

%.  IVarehoDaeHiejii  who  refaae  lo  de- 
liver sralB  because  Cbey  have  none  be- 
lanKini  to  demandant  cannot  defeat  a  recov- 
ery for  lis  value  on  the  ground  that  cer- 
tain WB rehouse  charges  had  Dot  been  paid 
as  reqalred   br  contract. 

Upril  le,  1900.) 


County  in  favor  of  plaintiff  in  an  action 
brought  ta  recover  damages  tor  the  alleged 
conversion  of  certain  wheat.     Affirmed. 

Statement  by  BeaM,  J.: 

The  defendant  is  a  corporation  engaged  in 
the  business  of  buying,  selling,  and  storing 
wheat  and  manufacturing  flour  at  Oregon 
City.  During  the  years  1891,  1892,  and 
1893,  John  Gash,  George  Anderson,  William 

NOTE.^As  to  warehouse  receipts,  see  also 
Conrad  v.  Fisher  (Mo.  App.)  8  L.  R.  A.  147; 
Wllleta  V.  Hatch  (N.  T.)  17  h.  H.  A.  163; 
aellhiSB  V.  Corrlgan  (Wla)  87  L.  H.  A.  168; 
Fruhlln  Nat.  Bank  v.  Whitehead  find.)  SB  L. 
R.  A.  T2B. 

for  effect  as  to  warehousemen  ot  recltsli  In 
receipts,  see  Dean  v.  Drigga  (N.  Y.]   19  L.  R. 
A.   SD2.   and   M«ts;   SUtc  v.   Cowdery    (Minn.) 
4S  L.  B.  A.  02. 
■eOL.R.  A. 


'  McAllister,  R.  T.  McNlchols.  J.  P.  Triuell, 
and  the  plaintiff  aeverally  delivered  wheat 

to  W.  E.  Loughmiller  k  Co.,  at  Switzerland, 
and  other  stations  on  the  Woodbum  Branch 
of  the  Southern  Pacific  Railway,  amounting 
in  the  aggregate  to  4,350  bushels,  which  by 
permission  ot  the  owners  waa  shipped  to  the 
defendant,  at  Oregon  City,  for  storage  in  its 
warehouse.  Loughmiller  A  Co.  sulwequent- 
ly  failed,  and,  being  unable  to  replace  the 
wheat  or  pay  therefor,  the  claims  of  the  re- 
spective parties  were  assigned  to  the  plain- 
tiff, who  commenced  this  action  to  recover 
its  value,  on  the  theory  that  Loughmiller  4 
Co.,  in  receiving  and  shipping  the  wheat, 
were  acting  for  and  as  the  agents  ot  the  de- 
fendant, and  it  is  therefore  liable  for  their 
contracts.  The  complaint  contains  six  causea 
of  action,  which  are  the  same,  except  as  ' 
to  names,  dates,  and  amounts.  The  flrit 
may  therefore  be  used  as  a  type  of  all.  It 
alleges,  in  aubatance,  that  during  the  years 
1891,  1892,  and  1893  one  John  Gash,  at  the 
special  instance  and  request  of  the  defend- 
ant, did  from  time  to  time  during  such  years, 
through  Loughmiller  A  Co.,  its  agents,  ship 
from  Switzerland,  in  Marion  county,  and  de- 
liver to  the  defendant,  at  Oregon  City,  2,263 
bushels  of  wheat;  that  such  shipments  wera 
made,  and  wheat  delivered  to  and  received 
hy  defendant,  subject  to  the  conditions  that 
defendant  was  to  have  the  first  privilege  of 
purchasing  the  wheat  for  cash  at  any  time 
Gash  might  desire  to  sell;  that  it  should  be 
subject  to  storage  charges  of  2^  cents  per 
bushel,  and  freight  charges  from  the  point  of 
shipment;  that  upon  demand,  and  the  pay- 
ment of  freight,  storage  charges,  and  4  cents 
per  bushel  for  sacltB,  the  defendant  would 
deliver  to  Gash  an  equal  number  of  bushels 
of  good  merchantable  wheat,  sacked;  that  in 
October,  1S94,  Gaah,  for  a  valuable  consid- 
eration, assigned  and  transferred  to  the  plain - 
tif!  all  his  claim  to  the  wheat  so  ihipped 
and  delivered  to  the  defendant:  that 
after  the  assignment  and  transfer,  and  prior 
to  the  comniencement  ot  this  action,  the 
plaintiff  duly  notified  defendant  thereof,  and 
demanded  the  wheat,  accompanying  the  de- 
mand with  an  olTer   in  writing  to  pay  all 
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freight  and  atorage  ehargea,  and  for  M.clca, 
but  defendant  refused  hi  deliver  the  wheat, 
and  poBitivelf  denied  that  plaintiif  or  Gash 
Wftfl  entitled  to  the  same,  or  any  part  there- 
of. The  defendant  by  its  answer  denies  the 
receipt  of  the  wheat  as  allied  in  the  com- 
plaint, and  the  contract  therein  get  out,  and, 
for  an  affirmative  defense,  avers  that,  dur- 
ing the  times  mentioned,  Loughmiller  A,  Co. 
were  engaged  in  a  general  warehoUBe  and 
storage  business,  bought  and  sold  grain,  and 
acted  as  agents  for  others  in  the  sale  there- 
of, at  Si  Iyer  ton,  Switzerland,  and  elsewhere, 
and  during  such  time  forwarded  and  sold 
grain  to  the  defendant;  that  in  the  conduct 
of  their  business  they  received  wheat  from 
various  persons,  and,  among  others,  from 
the  plaintiff  and  his  alleged  assignors,  upon 
the  express  condition  and  agreement  that  the 
identical  wheat  left  with  and  received  by 
them  need  not  be  returned,  but  the  owner 


stead,  upon  the  payment  of  freight,  storage 
charges,  and  4  cents  per  bushel  for  sacks, 
as  shown  by  receipts  issued  by  Loughmiller 
ft  Co.  to  such  persona;  that,  prior  to  any  of 
the  times  stated  in  the  complaint,  the  defend- 
ant entered  into  an  agreentent  with  Lough- 
miller &  Co.  for  the  purchase  from  and  stor- 
age for  them  of  wheat  at  its  mills  at  Ore- 
gon City;  that  by  such  agreeinent  it  was  ex- 
pressly understood  and  agreed  that  the  de- 
fendant was  to  deal  solely  and  entirely  with 
Loughmiller  &  Co.,  and  thej  were  not  to  be 
in  any  respect  the  agents  of  defendant  in 
such  transactions,  or  for  any  purpose  what- 
ever ;  that,  from  time  to  time,  defendant  pur- 
chased from  Loughmiller  t  Co.,  under  such 
agreement,  large  quantities  of  wheat, 


ing 


t  the 


1  the  « 


from  which  they  received  the  same;  that  if 
any  of  the  wheat  received  by  it  came  from, 
or  originally  belonged  to,  the  plaintiff,  or 
any  of  his  alleged  assignors,  it  had  no  no- 
tice or  knowledge  thereof.  The  reply  put 
in  issue  the  allegations  of  the  answer, 
and,  the  trial  resulting  in  a  judgment  for 
plaintiffs,  the  defendant  appeals;  assigning 
as  error  the  admission  of  certain  testimony, 
•nd  the  overruling  of  its  motion  (or  nonsuit. 

Messrs.  WilliBma,  Wood,  A  X.lutl>i- 
■mm,  for  appellant: 

Appellant  is  not  liable  upon  the  first, 
third,  and  sixth  causes  of  action,  because  the 
written  evidence,  consisting  of  negotinble 
warehouse  receipts,  introduced  by  respondent 
to  establish  the  contracts  pleaded,  conclusive- 
ly shows  that  Iiough miller  &  Co.  are  the  only 
persons  liable. 

The  person  bound  upon  the  face  of  a  ne- 
gotiable instrument  is  the  only  person  liable 
thereon.  No  other  party  can  be  held.  It 
cannot  be  shown  thiit  the  ostensible  party 
signed  as  agent  of  another. 

Barbrc  v.  Ooodale,  28  Or.  472,  38  Pac.  fi7, 
43  Pac.  378;  Healon  v.  Uyers.  4  Colo.  01; 
Arnold  V.  Sprague.  34  Vt.  409;  Jloiiinson  v. 
Kanawha  ValUt/  Bank.  44  Ohio  St.  447,  RS 
Am.  Rep.  821),  8  N.  E.  583;  Offult  v,  Agrea, 
7  T.  B.  ^fon.  356;  Stackpole  v.  Arnold,  U 
nn  L.  R.  A. 


I  UasB.  27,  0  Am.  Dee.  160;  Bedford  Commer- 
cial hu.  Co.  V.  Covell,  8  Met.  442;  Tucker 
Mfg.  Co.  y.  Fairbankt,  98  Mass.  104;  fien- 
dell  V.  Harritnan,  75  Me.  503,  46  Am.  Rep. 
421;  DeUilt  V.  Walton,  9  N.  Y.  672;  Brigg* 
T.  Partridge.  04  N.  Y.  3Q3,  21  Am.  Rep.  617. 

Warehouse  receipts  are  negotiable  in  this 
state,  to  the  same  extent  as  promissory  notes 
and  bills  of  exchange. 

Or.  Laws  1836,  f  6,  p.  SI,  Hill's  Code,  | 
4205;  State  T.  Koihland,  25  Or.  178,  35  Pac. 
32;  Piice  v.  Wiaoonsin  It.  d  F.  Int.  Co.  43 
Wis.  281  i  Bishop  v.  Fvlk^iTth,  68  Cal.  610,  10 
Pac.  122;  first  A'al.  Bank  v.  Dean,  137  N. 
Y.  110,  32  N.  E.  1110;  Whitlock  v.  Hay,  58 
N.  Y.  484 ;  Collins  v.  Jtosenham,  19  Ky.  L. 
Rep.  1445,  43  S.  W.  727, 

Respondent  cannot  recover  upon  the  sec- 
ond, fourth,  and  Hftli  causes  of  action,  be- 
cause there  is  a  failure  of  proof,  within  the 
meaning  of  f  98  of  Hill's  Code.  The  agree- 
ment alleged  in  the  complaint  amounts  to  & 
muJuuni  or  sale  of  the  particular  wheat. 

Rahilly  v.  Wilson,  3  Dill.  426,  Fed.  Gas. 
No.  11,532;  Cfcose  v,  Washburn,  1  Ohio  St. 
248,  50  Am.  Dec.  623;  South  Autlralian  Ina. 
Co.  v.  Randcll,  L.  R.  3  P.  C.  101 ;  Hurd  t. 
West,  7  Cow.  756. 

The  contract  offered  in  evidence  is  one  of 
bailment. 

MoBee  v.  Ceasar,  15  Or.  62,  13  Pac.  852. 

Respondent  cannot  recover  upon  any  of 
the  six  causes  of  action,  because,  as  appellant 
did  not  deal  or  contract  with  respondent  or 
his  assignors,  it  is  liable,  if  at  all,  in  tort, 
and  not  in  contract.  Such  liability  cannot 
be  enforced  in  this  action,  which  ia  founded 

Hill's  Code,'  {  101;  Givens  v.  Wheeler,  5 
Colo.  508;  Barnes  v.  Quigley,  69  N.  Y.  260; 
Parker  v.  Rodes,  7S  Mo.  S8;  Kewaunee 
County  Supers.  \.  Decker,  34  Wis.  378;  Sum- 
ner V.  Broicn,  34  Vt.  195;  Fcete  v.  Standard 
Int.  Co.  26  Or.  449.  38  Pac.  617. 

Respondent  has  failed  to  pay  into  court  the 
charges  for  storage,  freight,  and  sacks. 
Therefore  he  cannot  recover. 

Hill's  Code,  I  4206  ;  Holladay  v.  Holladaif, 
13  Or.  537,  11  Pac.  260,  12  Pac.  821;  WetoK 
V.  Astoria,  26  Or.  91,  37  Pac.  68. 

An  agreement  such  as  the  one  pleaded  i» 
not  one  of  bailment,  hut  constitutes  a  saltt 
or  mutuum  whereby  the  title  to  the  property 
paases  to  the  mutuary,  who  may  use  it  as 
his  own.  He  is  not  a  bailee,  but  a  debtor 
of  the  depositor,  who  relies  upon  his  personal 
credit  for  its  value,  either  in  money  or  in 
kind.  The  remedy  of  the  depositor  is  not  in 
tort,  but  in  contract. 

Shoemaker  v.  Hirne,  63  Wis.  116,  10  N.  W. 
87:  Johnston  v.  Broicne,  37  Iowa,  200; 
Chase  v.  Washburn.  1  Ohio  St.  248.  5B  Am. 
Dec.  623:  Rahilly  v.  Wilson,  3  Dill.  426,  Fed, 
Cas,  No.  11,-532;  MeCabe  v.  UcKinstry,  » 
Dill,  515,  Fed.  Cos.  No.  8,667;  Carjisie  t. 
Wallace.  12  Ind.  262,  74  Am.  Dee.  207; 
South  Australian  Int..  Ca.  v.  Randell.  L.  R. 
3  P.  C.  101 ;  Andrews  v.  Richmond.  34  Hun, 
20:  Burd  V.  West.  7  Cow.  766;  Kelson  v. 
iJroicn,  44  Town,  456. 


Respondent  cannot  re 
ond,  fourth,  and  fifth  i 
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tablishes  tbe  agreement  to  be  a  b&ilmeat, 
totally  diQereut  thing. 

ileatra.  W.  W.  Thayer  and  WlUiftm 
H.  Holnwa,  for  respondenta: 

The  doptrine  that  when  grain  is  deposited 
in  «  warehouse  for  storage  the  transaction  ii 
to  be  deemed  a  sale,  unleaa  the  identical  ker- 
nels ore  to  be  returned  to  the  depositor,  may 
be  logically  true,  but  it  luu  been  found  from 
experience  to  be  unsuited  to  tbe  conditions 
which  the  modern  mode  of  handling  that 
kind  of  property  have  imposed. 

Under  such  circumstances,  an  adherence 
to  the  rule  would  have  caused  tbe  owners  to 
lose  the  eorput  of  their  property,  as  it  wa» 
impossible  to  identify  it  when  mixed  with 
like  property  belonging  to  others,  and  their 
title  thereto  as  a  chose  in  possession  would 
have  been  loet.  Hence,  no  alternative  re- 
mains but  to  change  the  nile;  this  tiie  courts 
did  not  hesitate  to  do. 

Rice  V.  Kixon,  BT  Ind.  07,  40  Am.  Bep. 
430;  Sexton  v.  Graham,  53  Iowa,  181,  4  N. 
W.  1090;  Sckindter  v.  Wealover,  99  Ind. 
395;  Baker  v.  Bom,  17  Ind.  App.  422,  46  N. 
E.  930;  Jame*  v.  Plank,  48  Ohio  St  255,  26 
N.  E.  1107;  State  v.  BUger,  69  Minn.  151. 
60  N.  W.  1087. 

A  warehouseman  by  placing  grain  re- 
ceived from  a  depositor  in  a  common  recepta- 
cle, and  treating  it  as  the  usages  of  trade 
warrant,  does  not  become    a   buyer   of   the 

Sain,  unless,  indeed,  there  is  some  stipula- 
in  in   the   trade  imposing   that   character 
upon  him. 

NeUon  v.  Broum,  44  Iowa,  4SS. 


To   I 

causes  of  action,  the  plaintiff  introduced  in 
evidence  B\e  warehouse  receipts,  dated  at 
Silvcrton,  Oregon,  and  signed  by  W.  E. 
Loughmiller  &,  Co.,  and  was  permitted,  over 
defendant's  objection  and  exception,  to  give 
evidence,  aliunde  the  receipts,  tending  to 
prove  that  Loughmiller  dt  Co.,  in  signing  and 
issuing  them,  were  acting  as  the  agents  of 
defendant,  and  that  such  reeeipte  were  in 
tact  the  contracts  of  the  defendant.  The  ad- 
mission of  this  evidence  constitutes  the  first 
assignment  of  error  upon  which  the  defend- 
ant relies  for  a  reversal  of  the  judgment. 
The  wheat  receipts  referred  to  are  identical, 
except  as  to  dates,  names,  and  amounts,  and 
it  will  be  sufficient  for  the  purposes  of  this 
appeal  to  set  forth  one  of  them.  It  is  as 
follows: 
No.  1.      Silverton,  Oga.,  Sept.  7,  1901. 

Received  from  John  Gasn.one  thousand 
two  hundred  arid  ninety-four  if  bushels  of 
good,  merchantable  wheat,  to  be  forwarded 
to  Oregon  City,  Ogn.,  and  stored  with  the 
Portland  Flou ring-Mills  Co.,  subject  to  the 
following  conditions;  W.  E.  Loughmiller 
&  Co.  are  to  have  the  first  privil^e  of  pur- 
cliasing  this  wheat  for  cash  at  any  time  the 
ttorer  concludes  to  sell,  and  said  wheat  is 
SQL.It.  A. 


subject  to  storage  charges  of  two  and  one- 
half  cents  per  bushel,  and  freight  charges 
from  shippiog  [point]  to  Oregon  City.  Upon 
demand,  Uiis  quantity  of  good,  merchantable 
wheat  will  be  delivered  to  the  storer,  sacked, 
upon  the  payment  uf  the  above-mentioned 
storage  and  freight  charges,  and  four  cents 
per  bushel  for  sacks;  but  no  order  of  atorer 
will  be  accepted  by  the  Portland  Flouring- 
MillB  Co.  unless  countersigned  by  W.  E, 
Loughmiller  &  Co.  Kut  in  no  case  shall  W. 
E.  Loughmiller  *  Co.  or  the  Portland  Flour- 
ing-MilJa  Co.  be  held  liable  for  occidental 
loss  or  damage  to  said  wheat  by  the  action 
of  tbe  elements. 

W,  E.  Loughmiller  t  Co.. 
1,294  )Jf    bushels.  per  J.  A.  L. 

The  defendant's  contention  is  that,  sicca 
warehouse  receipts  in  this  state  are  by  stat- 
ute made  negotiable,  the  rule  of  law  that  the 
liability  of  a  party  upon  a  negotiable  instru- 
ment must  be  established  by  the  terms  of 
tbe  writing  itself,  and  cannot  be  shonu  by 
evidence  aliunde,  is  applicable  to  such  re- 
ceipts. It  may  be  regarded  as  a  settled  rule 
of  the  common  law  that,  if  the  person  Bought 
to  Im  charged  upon  a  negotiable  instrument 
is  not  bound  upon  the  face  of  the  writing,  he 
is  not  bound  at  all,  and  it  cannot  be  shown 
that  the  maker  was  in  fact  tbe  agent  of  an- 
other, and  that  such  other  is  bound  by  the  in- 
strument The  observation  of  Andrews,  J., 
in  Briggi  v.  Fartridge.  64  N.  Y.  357,  21  Am. 
Rep.  fll',  that  "persons  dealing  with  negoti- 
able instruments  are  presumed  to  take  them 
on  the  credit  of  the  parties  whose  names  ap- 
pear upon  them,  and  a  person  not  a  party 
cannot  oe  charged  upon  proof  that  the  osten- 
sible party  signed  or  indorsed  as  his  agent," 
is  a  clear    statement   of  the   law,  and    sup- 

Gorted  by  the  authoriUcs,  Chitty,  Bills  & 
otes,  *33;  Beaton  v.  Myers,  4  Colo.  59; 
Aiaold  V.  Bprague,  34  Vt.  402;  Stackpole  v. 
Arnold,  \\  Mass.  27,  B  Am.  Dec.  150;  Bed- 
fori  Commercial  /na,  Co.  v.  Covell,  8  Met 
442;  Tucker  Mfg.  Co.  v,  FaWbankB,  SS  Mass. 
101;  Rend«ll  v.  Barriman,  75  Me.  497,  48 
Am.  Rep.  421 ;  De  Witt  v.  Walton,  S  N.  Y. 
671;  Robinson  V.  Kanawha  Valley  Bank,  44 
Ohio  St  441,  68  Am.  Rep.  S29,  8  N.  E.  583. 
But  this  rule  is,  in  our  opinion,  confined  to 
commercial  contracts,  which  replcaent,  and, 
in  a  measure,  pass  as,  mone;,^such  as  bills 
of  exchange  and  promissory  notes.  Parol 
evidence  is  not  admissible  to  charge  an  un- 
named principal  on  such  an  instrument;  for, 
in  the  language  of  tbe  autborities.  a  note  or 
bill  of  exchange  "is  'a  courier  without  lug- 
gage,' whose  countenance  is  its  passport. 
1  Dan.  Neg.  Inst  4th  ed.  i  303.  And  as  said 
in  an  early  case  on  the  question:  "It  would 
be  of  dangerous  consequence  to  trade,  to  ad- 
mit of  evidence  arising  from  extrinsic  cir- 
cumstances. ...  A  bill  of  exchange  Is 
a  contract,  by  the  custom  of  merchants,  and 
the  whole  of  that  contract  must  appear  in 
writing."  Thomaa  v.  Bishop,  2  Strange, 
955.  Mr.  Daniel,  in  the  section  already 
cited,  says:  "Tbe  rule  excluding  parol  evi- 
dence to  charge  an  unnamed  principal  as  ft 
party  to  n^otiable  paper  is  derived  froai. 
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for  the  purpose  of  being  transferred  from 
haitd  to  hand,  and  of  giving  to  ever;  gucces- 
iive  holder  as  strong  a  claim  upon  the  orig- 
inal party  as  the  payee  himself  has,  must 
indicate  on  its  face  who  is  bound  for  its  pftj- 
ment;  for  an;  additional  liabilitj  not  ex- 
pressed in  the  paper  would  not  be  negotia- 
ble." The  statute  provides  that  "all  cnecki 
or  receipts  given  by  any  person  operating 
an;  warehouse,  commission  house,"  etc., 
"are  hereby  declared  negotiable,  and  may  be 
transferred  by  indorsement  of  the  party  to 
whose  order  such  check  or  receipt  was  given 
or  issued,  and  such  indorsement  shall  be 
deemed  a  valid  transfer  of  the  commodity 
represented  by  snch  receipt,  and  may  be 
made  either  in  blank  or  to  the  order  of  an- 
other." Hill's  Anno,  Laws  (Or.)  i  4206. 
By  this  statute,  a  warehouse  receipt,  regard- 
less of  Its  form,  is  made  negotiable,  in  the 
sense  that  a  transfer  thereof  by  indorsement 
carries  the  absolute  title  to  Uie  commodity 
represented  by  tbe  receipt,  and  a  bona  Qde 

Eurchaser  for  value  is  not  chargeable  with 
Dowledge  or  any  notice  of  any  equities  be- 
tween the  original  parties,  as  in  case  of  the 
assignment  of  an  ordinary  choM  in  action. 
State  V.  Eoshlaad,  25  Or.  178,  35  Pac.  32; 
Bishop  T.  Fulkerth,  OS  Gal.  60T,  10  Pac.  122; 
Price  V.  Wisetmain  U.  i  F.  liu.  Co.  43  Wis. 
287 ;  First  Nat.  Bank  v.  Dean,  137  N.  Y.  110, 
32  N.  E.  1108;  Firgt  Nat.  Bank  v.  Boyce,  78 
Ky.  42,  30  Am.  Rep.  188;  Collins  v.  Ro»«n- 
itam,  10  Ky.  L.  Rep.  1445,  43  S.  W.  729. 

But  tbe  statute  does  not  give  to  such  re- 
ceipts all  the  attributes  of  negotiable  paper. 
A  Uansfer  of  the  receipt  by  Indorsement  may 
operate,  under  the  statute,  to  transfer  and 
vest  the  title  of  tbe  goods  In  the  purchaser, 
where  before  it  would  not,  but  the  nature  of 
the  contract  itself  is  unchanged.  It  is  in  no 
sense  a  negotiable  instrument  under  the  law 
merchant.  It  is  simply  a  written  ac- 
knowledgment by  the  warehouseman  that  he 
has  received,  and  holds  in  store  for  tbe  de- 
positor, the  amount  and  description  of  prop- 
erty named  in  the  receipt,  upon  the  terms 
and  conditions  therein  stated,  and  is  noth- 
ing more  than  a  writtm  contract  between  the 
parties,  which  by  the  statute  is  made  nego- 
tiable for  certain  purposes.  The  word  "ne- 
gotiable" is  eridently  not  used  in  tbe  stat- 
ute in  the  sense  in  which  it  is  ordinarily  ap- 
plied to  bills  of  exchange  and  pwomissory 
notes.  A  very  satisfactiiry  case  upon  this 
subject  is  Bhaw  v.  Railroad  Co.,  101  U.  S. 
657,  tub  nom.  Shaw  v.  Merchants'  Nat.  Bank, 
25  Ii.  ed.  902.  In  that  case  tbe  question  was 
as  to  the  right  of  a  purchaser  from  a  thief, 
for  value,  and  without  notice,  of  a  bill  of  lad- 
ing issued  in  Missouri  for  goods  to  be  carried 
to  Pennsylvania,  and  which  by  the  statutes 
of  both  states  was  made  negotiable.  In  con- 
sidering the  question,  it  did  not  appeSir  nec- 
essary to  inquire  whether  the  statute  of  Mis- 
souri or  of  Pennsylvania  should  be  regarded 
as  affecting  the  contract,  since,  in  the  opin- 
ion of  the  court,  there  was  no  substantial 
difference  between  the  statutes  of  the  two 
states  in  that  regard.  Tbe  languacc  of  the 
Pennsylvania  atatute  was,  th^  thl'ls  ot  lad- 
60  L.  R.  A. 


iug)  "shall  be  negotiaU*  and  may  be  tran*- 
ferred  by  indorsement  and  delivery,"  whi1« 
that  of  Missouri  was,  "they  shall  be  negoti- 
able by  written  indorsement  thereon  and  de- 
livery in  the  same  manner  as  bills  ol 
eichange  and  promissory  notes."  But 
neither  statute  undertook  to  deflne  the  effect 
such  a  transfer,  and  it  therefore  became 
necessary  for  the  court  to  look  outside  of 
them  to  learn  what  tbe  legislature  meant  by 
declaring  such  instruments  "negotiable." 
After  dining  that  term,  as  applied  to  con- 
tracts, to  mean  primarily  tbe  capability  of 
being  transfCTTcd  by  indorsement  and  deliv- 
ery, ao  as  to  give  to  the  indorsee  a  right  to 
sue  thereon  in  his  own  name,  and  pointing 
out  that  certain  consequences  generally, 
though  not  always,  follow  the  indorsement 
or  transfer  of  bills  and  notes, — such  as  the 
liability  of  an  indorser  and  the  rights  of  a 
bona  fide  purchaser  before  maturity  and 
from  a  Snder  or  thief, — it  says;  "But  none 
of  these  consequences  are  necessary  attend- 
ants or  constituents  of  negotiability  or  nego- 
tiation. That  may  exist  without  them.  A 
bill  or  note  past  due  is  negotiable,  if  it  be 
payable  to  order  or  bearer,  but  ita  indorse- 
ment or  delivery  does  not  cut  off  tbe  defenses 
of  the  maker  or  acceptor  against  it,  nor  m«- 
ate  such  a  contract  as  results  from  an  in- 
dorsement before  maturity,  and  it  doea  not 
give  to  the  purchaser  of  a  lost  or  stolen  bilt 
the  rights  of  the  real  owner.  It  does  not 
necessarily  follow,  therefore,  that,  be- 
cause a  statute  has  made  bills  of  lad- 
ing negotiable  by  indorsement  and  de- 
livery, all  these  consequences  of  an  indorse- 
ment and  delivery  of  bills  and  notes  before 
maturity  ensue  or  are  Intended  to  result 
from  such  n^otiation,"  Again,  after  observ- 
ing that  bills  of  exchange  and  promissory 
notes  are  exceptional  in  their  character,  pass 
from  hand  to  hand  as  coin,  and  the  interest* 
of  trade  require  that  a  bona  flde  purchaser 
for  value  should  not  be  bound  to  look  be- 
yond the  instrument,  the  court  proceeds; 
"The  reason  can  have  no  application  to  the 
case  of  a  lost  or  stolen  bill  of  lading.  The 
function  of  that  instrument  is  entirely  dif- 
ferent from  that  of  a  bill  or  note.  It  is  not 
a  representative  of  money,  used  for  the 
transmission  of  money,  or  for  the  payment  of 
debts  or  for  piwohases.  It  docs  not  pass 
from  band  to  hand  as  banknotes  or  coin.  It 
Is  a  contract  for  the  performance  of  a  cer- 
tain duty.  True,  it  is  a  symbol  of  ownership 
of  the  goods  covered  by  it, — a  representative 
of  those  goods.  But,  if  the  goods  them«elve» 
be  lost  or  stolen,  no  sale  of  them  by  the  find- 
er or  thief,  though  to  a  bona  fide  purchaeer 
for  value,  will  devest  the  ownership  of  the 
person  who  lost  them,  or  from  whom  they 
were  stolen.  .  .  .  Bills  of  lading  arc  re- 
garded as  so  much  cotton,  grain,  iron,  or  oth- 
er articles  of  fhercbandise.  The  merchandise 
ts  very  often  sold  or  pledged  by  the  transfer 
of  the  bills  which  cover  it.  They  are,  in  com- 
merce, a  very  different  thing  from  bills  of 
exchange  and  promissory  notes,  answering 
a  different  purpose  and  performing  different 
functions.  It  cannot  be,  therefore,  that  the 
•tatut*  which  made  them  negotiable  by  in- 


1100. 


ANDKBBON  T.  PoRTLUfD  Flodsiho  Mili^  Co, 


donement  and  delivery,  or  uegottable  in  the 
■une  manner  oa  bills  of  exchange  and  prom- 
iM6orj  notes  are  negotiable,  intended  to 
change  totally  their  character,  put  them  in 
all  reapecta  on  the  footing  of  iustrumeute 
which  are  the  representatives  of  money,  and 
charge  the  n^otiation  of  them  witii  all  the 
eonwquencee  which  usually  attend  or  follow 
tha  negotiation  of  bills  and  not«s.  Some  of 
these  consequences  would  be  very  strange,  if 
not  impossible:  Such  ai  the  liability  of  in- 
doraers,  tho  duty  of  demand  ad  diem,  notice 
of  QOD-delivery  by  tie  carrier,  etc.,  or  loss  of 
the  owner's  property  by  the  fraudulent  as- 
signment of  a  thief.  If  tieee  were  intended, 
surely  the  statute  would  have  said  aomeUiing 
i  than  merely  make  them  negotiable  by 


We  are  of  the  opinion,  therefore,  that  a 
varebouse  receipt  is  not  negotiable,  within 
the  meaning  of  the  rule  prohibiting  the  ad- 
mission of  parol  testimony  to  charge  one  not 
bound  upon  the  face  of  the  instrument,  but 
in  Uiat  respect  it  is  a  simple  contract,  and 
such  evidence  is  admissible  to  show  that,  al- 
though executed  by  and  in  the  name  of  an 
agent,  it  is  in  fact  the  contract  of  the  prin- 
cipal, and  he  is  bound  thereby.  Barbre  v. 
Qoodalc,  ZS  Or.  406,  38  Pac.  ST,  43  Pac.  378. 

It  is  contended,  however,  that,  even  if  the 
receipts  are  not  negotiable,  they  are  never- 
theless presumptively  t^e  contract  of  Lough- 
miller  &  Co.  alone,  and  plaintiff  cannot  re- 
cover upon  either  the  first,  third,  or  sixth 
cause  of  action,  for  the  reason  that  there 
was  no  evidence  to  rebut  such  presumption, 
or  to  show  that  Loughmiller  ft  Co.  were  in 
fact  defendant's  agents.  A  considerable 
portion  of  defendant's  brief  is  devoted  to  Uie 
discussion  of  this  question,  which  we  renrd, 
however,  as  one  of  fact  for  the  jury,  and  not 
the  court.  There  was  evidence  given  at  the 
trial  on  behalf  of  plaintiS,  tending  to  show, 
and  from  which  the  jury  were  justified  in 
fluding,  that  Loughmiller  A  Co.  were  in  fact 
the  agents  of  defendant,  and  reoeived  the 
wheat  and  erecutcd  the  receipts  as  such.  It 
is  unnecessary  for  us  to  encumber  this  opin- 
ion by  a  reference  to  the  testimony  in  detail. 
It  is  sufficient  to  say  that  we  have  exam- 
ined it  with  much  care,  and  are  satisfied  that 
the  court  committed  no  error  in  overruling 
the  motion  for  nonsnit  on  this  ground. 

It  is  next  claimed  that  plaintiff  cannot 
recover  upon  the  second,  fourth,  and  fifth 
causes  of  action, — those  representing  the  ■ 
claims  of  FriEzell,  McNichols,  and  M^IUb- 
ter, — because  of  a  failure  of  proof.  The  evi- 
dence offered  to  establish  these  several 
causes  of  action  oonsiated  of  load  cheeks,  and 
the  oral  testimony  of  witnesses  that  the 
wheat  was  received  upon  the  same  terms  and 
eoDditions,  and  under  the  same  contract,  as 
that  of  the  other  parties.  The  load  ohedct 
HL.R.A. 


No.  66.        Aug.  23, ,  Or., ,  1B»8. 

Received  by  R.  T.  McNickle,  by  W.  E. 
Loughmiller  i,  Co.,  for  the  Portland  Flour- 

iag-Mills     Co.,     - ■     bushels,    3,835    lbs. 

good,  merchantable  wheat,  to  be  forwarded 
to  Oregon  City,  and  there  stored  in  the  P.  F. 
M.  Co.  s  warebouses,  for  the  bcncSt  of  tha 
owner.     No.  of  sacks  returned,  20  sacks. 
W.  E.  Loughmiller,  Weigher. 

It  is  claimed  that  these  load  checks  con- 
stitute the  contract  under  which  the  wheat 
was  received  by  Loughmiller  t  Co.,  and  that 
they  do  not  support  the  allegations  of  the 
complaint.  But  the  evidence  shows  that 
when  a  farmer  delivered  a  load  of  grain  it 
was  tita  custom  to  give  him  a  load  check  aa- 
an  evidence  thereof,  and  when  he  completed 
his  season's  hauling  a  receipt  was  issued  for 
the  entire  amount  of  grain  delivered,  in 
form  the  same  as  the  one  heretofore  set  out, 
and  hence  the  load  checks  do  not  evidenc* 
the  contract  under  which  the  wheat  was  re- 
ceived, but  are  simply  memoranda  of  each 
load  of  wheat  as  it  was  delivered;  and  so 
parol  evidence  to  the  effect  that  the  wheat 
represented  in  the  second,  fourth,  and  fifth 
causes  of  action  was  delivered  and  received 
under  the  same  contract  as  in  the  ease  of  the 
other  parties  was  competonl. 

Next,  it  is  claimed  that  plaintiff  cannot 
recover  upon  any  of  the  causes  of  action,  be- 
cause, if  defendant  is  under  any  liability  to 
plaintiff,  it  is  in  tort,  and  not  contract.  This 
contention  is  based  upon  the  theory  that 
Loughmiller  &  Co.  were  not  the  agento  of 
defendant.  But,  as  ne  have  already  seen, 
there  was,  in  our  opinion,  sufficient  evidence 
to  carry  that  question  to  the  jury,  and 
hence  this  position  is  without  merit. 

It  is  next  contended  that  the  payment  or 
tender  of  storage,  freight,  and  sack  charges 
was  a  condition  precedent  to  the  right  to 
maintain  this  action,  and  the  written  tender 
was  not  sufHcient,  but  the  money  should 
have  been  paid  into  court.  The  defendant 
by  its  answer,  denies  the  contract  alleged  in 
the  complaint,  and  the  plaintiff's  title  and 
right  to  the  possession  of  the  wheat  in  con- 
troversy, and  expressly  puts  its  refusal  to 
deliver  upon  the  ground  that  neither  plain- 
tiff nor  his  assignors  ever  shipped  or  deliv- 
ered to  it  any  wheat  whatever;  and  there- 
fore it  cannot  now  be  permitted  to  say  that 
its  refusal  to  deliver  the  grain  was  on  ac- 
count of  the  failure  of  plaintiff  to  p«y  th» 
charges  referred  to,  Wj/all  v.  Senderton, 
31  Or.  49,  48  Pac.  7B0. 

Til  is  disposes  of  all  the  questions  raised 
on  the  appeal,  and,  finding  no  error  in  th« 
record,  th«  judgment  it  affirmed. 
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Gecvge  C.  BREWER,  Reapt., 
HORST-LACHMUND  COMPANY,  i.pp(. 


1.     A  (-antraet  embodied    In    telesraiiM 

toe  tbe  mle  and  purcbase  of  propertj  1>.  foi 
Ihe  purpose  ot  determining  whether  or  not  It 
la  auUlclentl;  deQnlte  to  Mtlatj  the  atatuCe  of 
frauda,  Co  b«  Interpreted  la  the  light  at  the 
circumatancea  under  which  It  waa  made. 
a.  A  sBaeleBt  meBoraadwaa  »t  ■  e«a- 
tract  for  the  purchase  ot  hop>  to  saClifj  the 
statute  of  frauds  Is  contaJned  In  two  tele- 
grams, one  from  his  agent  to  the  purchaser 
slating  that  bs  bad  honght  at  a  certain  price 
a  certain  ni     ' 

■nd  the  other  sent  in  response  to  the  Tormer. 
from  purchaaet  to  owner,  conOrmlng  the  pur- 


APPEAL  bj  defendant  from  a,  judgment  of 
the  Superior  Court  for  Sacramento 
County  in  favor  of  plaintiS'  in  an  action  for 
breach  of   contract  to   purchase   bopa.     Af- 

Tbe  facta  are  stated  in  tiie  Conuniasion- 

Messrs.  WUt«  *  Seymour,  for  appel- 
lant: 

The  m^norandum,  to  be  sufficient,  muet 
show  with  reasonable  certainty  what  con- 
tract wa«  floallj  ap-eed  upon,  and  the  pre- 
cise nature  of  the  contract;  it  must  set  ont 
the  parties,  the  subject-matter,  price,  temta, 
and  conditions  of  the  contract. 

Eftpich  T.  Clifford,  8  Colo.  493]  3  Am.  A 
Eng.  Enc  Law,  p.  722;  Browne,  Stat,  Fr.  {{ 
371,  385;  Benjamin,  SaJea,  J  250,  and  not« 
t;  Sugden,  Vendors,  p.  134;  2  Kent,  Com. 
911;  1  Greenl.  Ev.  H  262,  2G8;  1  Reed,  Stat. 
Fr.  i  322. 

The  telegram  ii  insufficient  a 


I.  Omerallv. 
II.  Parol  ei'ldenca  to  e^IoM. 
III.  Contract  coiH  not  rtferring  to  lAe  itatut» 

of  frauda. 
IV.  /*  the  nfiaage  ielivered  to  (fle  telegraph 
companif  a  controclf 
V.  Which  i»  lh«  original— the  matage  drliv- 

ered  to,  or  ftv>  tht  teleprapft  eompan^T 
VI.   " 


t  under  the  statutQ  of  frauds 
where  the  minds  of  the  psrllea  meet,  and  the 
terms  of  the  contract  are  definite  and  certain, 
and  can  be  gathered  from  the  correspondence 
taken  together.  Is  IlluaCrated  !□  Brkwir 
V.  Hoaar-LicniiUND  Co.,  where  It  was 
held  Chat  a  contract  bj  telegram  was  sufflclent 
to  satlsfj  the  statute  of  frauds  where  the 
.s  explained  bj  oral  evidence  to  show 
inlng  of  the  figures,  abbreviations,  and 

showed  who  the  parties  were, 
iibat  was  the  suliject  of  tbe  contract,  and  what 
were  Its  terms.  There  Is  some  discussion  as  lo 
eatabllshing  a  contract  under  the  statute  where 
parol  evidence  Is  required.  But  where,  as  In 
this  case,  the  contract  Is  complete  as  lo  tbe 
terms  and  subject-matter,  partle*.  and  price,  and 
ODlj  needs  parol  evidence  to  explain  ambigu- 
ous words,  and  to  sbow  the  circumstances  under 
which  It  was  made,  It  geems  that  this  Is  per- 
mlsalbte.  But  a  contract  will  sot  be  complete 
under  the  statute,  that  Is  indefinite,  uncertain, 
and  needs  parol  evidence  to  show  the  purchaser. 

Id  the  following  cssea  a  contract  waa  held  to 
be  (uinclent  under  the  statute  of  frauds,  where 
It  wa>  made  b;  telegrams  and  correapoo deuce : 
Waiaon  v.  Baker.  71  Tex.  746,  S  S.  W.  Se7  ;  Dlbb 
T.  Alien,  149  U.  B,  4S1.  37  L,  ed.  819,  13  Sup, 
ft.  Dep.  9:>0:  Haubelt  BroB.  v.  Rea  t  P.  Hill. 
Co,  77  Mo.  App.  672  :  Trevor  V.  Wood,  38  N.  T. 
307.  63  Am.  Dec.  Gil,  Rer'g  41  Barb.  SGS ;  Dun- 
ning v.  Itabens,  3S  Barb,  483  ;  Coupland  v.  Ar- 
rowsmlth.  18  L.  T.  N,  8.  T6G :  UcBlaIn  v.  Cross. 
2ft  L.  T.  -V.  8,  804 :  Godwin  v.  Francis.  L.  R. 
O  C,  P.  298,  22  U  T.  N.  B.  888,  88  L.  J.  C.  P.  K. 

SO  L.  R.  A. 


8.  121:  BundT  t.  Johnson.  S  D.  C,  C,  F.  221; 
Little  *.  Dougherty.  11  Colo.  103.  17  Pac.  282; 
Crjital  Palace  Flouring  Mills  Co.  v.  Butter- 
neld  (Colo.  App.)  01  Pac,  479:  Bmltb  v.  Eaa- 
tOD,  54  Md.  l;{8.  39  Am.  Rep.  8BS ;  Dnderwood 
V.  Stack.  IS  Wasb.  497,  40  Pac.  1031 :  R^an  v. 
United  States,  136  U.  B.  BS.  34  L.  ed,  447,  10 
Sup.  Ct.  Rep.  913  :  Klelnbana  v,  Jones.  IS  C.  C. 
A.  «44,  37  U.  S.  App.  185.  68  Fed,  Rep.  T42 : 
Elbert  V.  Los  Angeles  Oaa  Co.  97  Cal.  2*4,  93 
Pbc.  9  :  GreelcT-Bumham  Qrocer  Co.  «.  Capeu, 
23  Mo.  App.  307. 

Where  a  letter  described  a  farm,  and  offered 
It  for  sale,  telegrams  between  tbe  partlea  Qxluc 
the  price,  aod  a  repl;  accepting  tbe  propoal- 
tlon,  were  beld  to  constitute  a  contract  within 
the  statute  of  frauds.  Watson  v.  Baker,  71 
Toi.  746,  Q  a.  W.  867.  In  this  case  tbe  conrt 
said  that  the  written  evidence  required  bj  tb* 
statute  need  not  be  comprised  In  a  single  docu- 
ment, or  drawn  up  In  an;  particular  form,  and 
the  contract  need  only  be  signed  b7  tbe  partf 
to  be  charged  by  II.  Parol  teatimonj  cannot 
add  to  their  terms,  yet  It  can  sbow  the  clnzum- 
stances,  Ihe  court  furtber  said  that  the  par- 
chaser  did  promise  by  telcKrama  to  paj  112,000, 
and  after  tbe  payment  of  $4,000  be  promised  to 
pay  t8,000.  It  was  not  necessary  that  the 
promise  be  In  writing,  as  tbe  porcbaser  had 
taken  possess  I  on. 

And  bougbt-snd-sold  notes  made  bj  brokers 
ou  a  sale  ot  10,000  bales  of  cotton,  pursuant  to 
telegrams,  under  an  agreement  to  use  a  cipher 
code,  considered  In  connection  with  letters  and 
tbe  rules  of  tbe  cotton  exchange,  were  beld  to 
constitute  memoranda  In  writing  sulllcienl:  to 
satisfy  tbe  statute  of  trauda.  altbough  fictitious 
lulred  to  be  explained 


n  their 


1,  149  D 


481.  S7  L.  ed.  810.  13  Sup.  Ct.  Rep.  950. 

And  where  a  purchaser  applied  to  a  broker  tor 
quotatlona  on  Uour.  and  the  broker  telegraphed 
hli  merchant,  who  responded :  "Three  ninety- 
five  basis  Beauty  cotton.  See  letter  yesterday  :" 
and  when  Che  broker  received  the  telegram  it 
read:  "Three  twenty-Dve  basis  Beaoty  coicon. 
See  letter  yesterday ;"  and  tbe  broker  showed 
tbe  telegram  to  the  parchaier  and  sold  bim  a 
carload  for  fS-SO.  and  executed  a  bill  of  sale. — 
It  was  beld  that  the  briber  was  tbe  agent  of  Che 
vendor.  Invested  with  authority  to  enter  Into 
the  contract :  and  the  Renins  of  the  written 
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dnm,  for  it  conhuiu  no  mentioii  of  the  kind 
<rf  property  sold,  nor  of  the  termi  oi  the  sale, 
nor  of  the  quaoti^  of  property  lubject  to 


Unlees  the  essintial  temu  of  the  contract 
can  be  ascertained  fT<Mn  the  writing  itself, 
or  by  reference  in  it  to  something  else,  the 
writing  is  not  a  compliance  with  the  stat- 
dte;  and  if  the  aereement  be  thus  defective, 
it  cannot  be  supplied  by  parol  proofs. 

Firtt  Baptist  Church  v.  Bigeloui,  le  Wend. 
2S;  Williami  v.  Morrit,  SS  U.  S.  46S,  24  L. 
•d.  362;  Wright  t.  Weekt,  25  N.  Y.  1E3. 

The  goods  sold  most  be  designated  in  the 
memorandum,  and  cannot  be  shown  by  parol. 

Uoy  V.  Word,  134  Mass.  127;  PuU»  t. 
Killer,  81  Ind.  190;  Holme*  t.  Evan*.  48 
Hiu.  247,  12  Am.  Rep.  372. 

A  memorandum,  refeiriog  for  the  identi- 
tication  of  the  subject-iua.tteT  to  a  parol  con- 
tract then  subsisting  or  thereafter  to  be 
made,  is  insufficient. 

I  Reed,  Stat.  Fr.  f  322;  Hyda  t.  Cooper, 
13  Kich.  Eq.  250;  WheUm  t.  Sullivan,  102 
Haas.  200;  Walermon  r.  Meigi,  4  Cush.  497 ; 


In  the  following  cases  the  memorandum 
was  held  insuflicient,  and  parol  evidence  was 
not  permitted  for  the  purpose  of  making  the 
subject-matter  more  definite: 

Baldicin  v.  Kerlin,  46  Ind.  420;  Fry  t. 
Plait,  32  Kan.  62,  3  Pac.  781;  Bherer  v. 
Trotobr^dge,  135  Mass.  600;  Church  of  the 
Adcent  v.  Farrow,  T  Rich,  Eq.  378;  Johnton 
r.  Grander,  51  Tex.  42;  Eekjnan  v.  Brash, 
20  Fla.  763;  FiplUn  y.  James,  1  Humph.  326, 
34  Am.  Dec.  852;  Ridgioay  v.  Ingram,  60 
Ind.  145,  19  Am.  Rep.  706. 

ilr.  Albert  M>  Johnaom,  tor  respondent: 

The  note  or  memorandum  required  by  stat- 
ute may  be  in  the  form  of  letters,  telegrams, 
eto.,  lietweeu  the  parties  relating  to  the  sub- 
ject-matter of  the  contrast,  and  so  connected 
that  they  may  be  fairly  laid  to  constituto 
one  paper. 

Byan  y.  United  States,  136  U.  S.  83,  34  L. 
ed.  453,  10  Sup.  Ct  Rep.  913;  Lee  v.  Ma- 


memorandum  bj  the  broker  ^ 
meet  the  regulrements  ol  the  statute  o(  (raudi. 
Uaubctt  Bros.  v.  Uea  ft  P.  Mill.  Co.  T?  Mo,  App. 
4172.  In  Ibis  case  the  telegraiili  companT  was 
n^Ugent  In  falling  to  correctlj  traiiuiilt  the 
lelegracD,  and  ths  court  held  that  when  one 
makes  an  order  bj  telearaph  he  makes  the  tele- 
traph  company  his  a^ent,  and  II  It  Is  alteced 
In  the  trauamlsalon  he  is  bound  bj  It  as  trane- 
mltted. 

And  a  telegram:  "Will  deliver  60.000  at 
■eveo  aod  a  quarter,  per  (steamer)  Uowa  Tai- 
lor,"— In  reply  to  ■  telegramwhlch  asked  at  what 
price  they  would  aell  lOO.OOO  Ueilcan  dollars : 
and  a  letter  of  tht  same  date  repeating  the 
ulagrain  and  stating  tbat  t&ey  had  sent  It, 
— were  beld  sufficient  evidence  of  subscription  by 
the  Teqmndents  to  take  the  case  out  of  the 
sUtute  of  (rands.  Trevor  v.  Wood,  3fl  N.  Y. 
SOT.  03  Am.  Dec,  fill,  ReveralnK  41  Barb.  2fiB. 

Where  a  Arm  received  a  telegram :  "I  will 
be  responsible  far  'P.'s'  bill  of  goods  ordered 
yesterday,"  slgoed  A.  R. ;  and  shipped  the  goods 
and  then  lued  A.  B. ;  and  the  message  should 
have  been  one  guaraateelng  the  responsibility 
of  "H.," — It  was  beld  Chat  the  telegraph  oper- 
ator WBB  Che  Bgeut  of  the  Moder.  and  that  If 
a  mistake  were  made  the  principal  would  be 
Iwund-  It  was  further  beld  tbat  the  agree- 
ment waa  a  valid  promise  within  the  statute  of 
frauds,  as  the  BKent  In  sending  the  telegram 
bound  the  principal,  and  credit  was  given  to 
thtf  sender  of  the  telegram.  It  was  further  held 
that  evldeuca  of  the  anrcb  for  and  loss  of 
the  original  telegram  autborlzed  the  ose  of  a 
copy.      Dunning  v.  Roberts.  3Q  Barb.  403. 

Correspondence  and  telegrams  In  relation  to 
a  lease  for  twenty-one  years,  taken  together, 
were  held  to  constitute  a  binding  contract  with- 
in the  atatnte  of  frauds.  Couplaud  v.  Arrow- 
smith.  18  L.  1.  N.  8.  TfiS.  In  this  case  the 
fonrt  said :  "The  defendant  several  times  re- 
ferred to  what  he  considered  'an  obligation' 
and  'an  engagement,'  wblch  could  only  have  re- 
ferred to  the  terms  of  an  agreement  as  eluci- 
dated by  the  correspondence." 

Two  telegram*,  one  signed  In  the  agent's  name 
and  In  the  other  of  which  the  name  of  the  buyer 
ifiB  not  mentioned,  constituted  a  sufficient 
memorandum  of  the  contract  to  satisfy  the  stat- 
ute of  frauds,  where  a  broker  telegraphed  a 
vendor  for  the  price  ot  hay,  which  was  an- 
ML.R.  A. 


bay  a 


This 


the  ground  tbat  the  buyer  mlghl 
the  nndlaclosed  principal  of  the  agent,  who  ap- 
peared on  the  telegrams  to  be  liable  as  princi- 
pal.    HcBlaIn  v.  Cross,  2G  L.  T.  N.  8.  S04. 

And  an  olfer  by  letter  to  buy  an  estate  for 
a  certain  sum.  accepted  by  telegram,  constitutes 
a  contract  under  the  statute  of  frauds.  Godwin 
V,  Francis,  L.  B.  G  C.  P.  2B0,  22  L.  I.  N.  B. 
838,  30  L.  J.  C.  P.  N.  8.  121. 

Where  a  stipulation  la  made,  "the  copies  may 
be  treated  as  originals  signed  as  aforesaid,"  a 
telegram :  "Wants  to  buy  wheat  on  'Grace 
Greenwood.'  What  Is  your  prlcer'  Answer: 
"1  will  sell  for  two  dollars  per  bushel.  Be  tn 
Toronto  Honda;."  Beplj:  "I  will  take  wheat 
oil  'Qraco  Qrcenwood,  at  your  otter,  two  doUara 
per  bushel."  Reply  :  "Tour  telegram  recelvell. 
I  will  be  In  Toronto  Wednesday,"— constitute 
a  contract  within  the  Btatule  of  franda.  Bun- 
dy  V.  John  ion,  8  U.  C.  C.  P.  221. 

A  contract  made  by  telegrams  and  letters 
Is  a  sufficient  compliance  with  tbe  statuts  ot 
frauda  Little  v.  I>ougherty,  11  Colo.  103,  IT 
Pac.  292.  In  this  case  a  letter  waa  sent  aaklnc 
a  party  at  what  salary  be  would  come  and  woA 
for  blm  for  one  year  commencing  January  I, 
and  requesting  anawer  by  telegram.  He  an- 
swered by  letter  and  telegram  stating  that  be 
would  coma  for  fl.GOO,  and  a  reply  telegram 
waa  received  December  IB,  that  be  would  give 
11,200  tor  one  year.  No  answer  was  made  to 
thia  Another  telegram  was  received  :  "Will 
you  accept  oo  two  yean  guarantee  at  tl,400?" 
This  was  answered  by  telegram  saying  he  ac- 
cepted, and  would  commence  January  10,  ti> 
wtlch  there  whs  a  reply  December  2T  ;  "I  will 
Eccept  you  January  10."  The  employee  pro- 
duced tba  letters  and  telegrams  received,  but 
those  sent  were  not  produced,  although  notice 
was  given  to  prt>duce  the  same. 

And  a  letter  pricing  wheat,  and  a  telegram 
accepting  offer  and  ordering  3,000  bushels,  and 
telegram  acknowledging  receipt  of  order  and 
I  hut  wheat  would  be  shipped  tbat  week,  con- 
Blltute  a  contract  nnder  the  statute  ot  frauds 
requiring  writing  In  case  of  a  sale  of  goods  ot 
over  $S0  In  value.  Crystal  Palace  Floarlng 
Hills  Co.  V.  Bntterfleld  (Colo.  App.>  61  Pac 
4T0.  In  this  case  the  court  said:  "Here  was 
a  complete  contract    It  waa  deflnlte  as  to  tho 


1« 
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A«n«y,  B  Ion,  344,'  Jelkt  v.  Bamtt,  58 
MiflB.  310;  FUher  v.  Kuhn,  64  Miss.  480. 

I'arol  evidence  ma^  be  reMrted  to  in  aid  of 
the  writing,  where  an  ambiguity  eiiati  in 
reipect  to  Uie  property  intended  to  be  cold, 
or  to  which  the  contru^  relates. 

I  Beach,  Modern  I^w  of  Contract!,  if  675, 
581;  Breckinridge  v.  Crocker,  78  Cal.  B29, 
21  Pac  179;  £lb«rt  v,  Loa  Angdee  Oaa  Co. 
97  Cal.  244,  32  Pac  9;  Joseph  v.  Holt,  37 
Cal.  £50;  Benjamin,  Sales,  eth  ed.  pp.  208 
«  aeq.;  Browne,  Stat.  Fr.  5th  ed.  »  335, 
300.  384,  385,  409;  Beckvith  t.  Talbot,  »6 
U.  S.  289,  24  L.  ed.  496. 

Parol  evidence  ie  admissible  to  show  the 
■ituation  of  the  parties  at  the  time  the  writ- 
ing was  made,  and  the  circumstances  at- 
tending the  transaction,  and  to  show  the 
meaning  which  certain  words  have  acquired 
1)7  usage,  and  also  to  show  the  time  when  the 
bargain  was  made. 


Wood,  St*t.  Ft.  g  385;  Btoope  t.  SmitK 
100  Mass.  63,  97  Am.  Dec  70,  1  Am.  B«p. 
85 ;  Hart  v.  Hammett,  18  Vt  127. 

Parol  evidenoe  is  admiasibte  to  explaio- 
technical  expression!,  and  the  meaning  of 
words  and  phrases  not  in  oommon  use. 

Browne,  Parol  £v.  |  10;  Callalumv.  Stan- 
ley, 57  Cal.  476;  Berry  v.  EoicaUky,  95  Cal. 
134,  3Q  Pac.  202;  Salmon  Falls  Mfg,  Co.  v 
Qoddard,  14  How.  440,  14  L.  ed.  493;  Smith. 
V.  Cleat,  114  N.  Y.  190,  4  L.  R.  A.  302,  21  N. 


referen<x,  without  the  aid  of  pariJ  evidenMr 
then  the  two  or  more  writJngs  may  consti- 
tute a  compliance  with  the  statute. 

Turner  v.  Lorillard  Go.  100  Ga.  64S,  28  S^ 
E.  383;  Lee  v.  SuJIer,  107  Mass.  420,  46  N. 
£.  52 ;  Avttin  v.  Davis.  128  Ind.  472,  12  L.  IL 
A.  120,  28  N.  E.  60;  fficfcay  v.  Dole,  00  N. 


thetl 


!r  ol  busbelB  sold,  the  price 
.(  del  It, 


g  be  paid.  aDd 


L  telegrHph  despatch  promlilnE  to  indorse 
Is  a  snOlclenl  compllajice  with  the  statute  of 
hauds  requiring  sucb  a  promise  to  be  In  writ- 
Ins.  Smitb  V.  Uastoo,  54  Ud.  138,  S9  Am.  Bep. 
8BS. 

An  Btreement  made  b;  a  bQaband  and  wile 
t»  purchase  land,  tbrongh  letters  snd  teleErama, 
^aws  a  valid  contract  for  tbe  purchase  of  the 
land  OD  their  pnrt  under  the  statute  of  frsods. 
Underwood   v.    Stack,    10    Wash.    467,   46    Pac 

And  a  complete  contract  blading  ander  the 
statute  of  frauds  may  be  gathered  from  letters, 
writings,  and  IcIcgraniB  between  the  parties  re- 
latlnE  to  the  subject-matter  of  tbe  contract,  and 
•0  coDQected  wllb  each  other  tbat  the;  maj  be 
(alrlr  said  to  constitute  one  paper  relating  to 
tbe  contract.  Rran  v.  United  atatea  136  D.  8. 
«8,  8«  L.  ed.  44T,  10  Sup.  Ct.  Rep.  gi3. 

Correspondence  bT  letters  and  telegrams 
when  put  together,  II  thej  make  out  an  assent 
of  tbe  parties  to  the  terms  of  tbe  sale,  will  make 
a  binding  agreement  which  ma;  be  epecldcallr 
enforced ;  and  such  a  mode  of  creating  a  bind- 
ing contract  is  sutDclent  under  the  statute  of 
frauds,  in  the  state  of  Kentucky,  in  regard  to 
coatracts  for  tbe  sale  of  land.  Klelnhans  v. 
Jones,  15  C.  C.  A.  644,  ST  U.  8.  App.  Ifib,  08 
E-ad.  Rep.  743. 

A  correspondanee  tbrough  letters  or  tele- 
■rams,  or  both.  If  they  show  clearly  what  the 
contract  was,  is  auSclent  under  the  slatote  of 
frauds.  Elbert  v.  Los  Angeles  Oas  Co.  97  Cal. 
344,  32  Pac.  ' 


In  tl 


t  said: 


"Now,  with  r 


0  tbe  question 
ud  tel^rsm  afford  sufficient  evidence  that  a 
contract  for  two  years  at  a  certain  stipulated 
price  was  made,  we  deem  it  enough  to  say  that 
we  think  said  evidence  was  sufficient  to  show 
said  facts ;  and  we  do  not  consider  It  neceosary 
to  repeat  said  letters  and  tel^rams  here  In  de- 
tail." 

Sold  notes  and  subsequent  correspondence  by 
Utters  and  telegrams  betweetL  the  commission 
liousa  and  Its  a^eat  relating  to  the  same  sub- 
ject-matter, tbst,  tsiien  together,  make  tbe 
terms  of  tbe  sale  entirely  clear  without  resort- 
ing to  parol  evidence,  make  a  contract,  and  take 
the  case  out  of  tbe  letter  and  policy  of  the  stat- 
ute of  frauds.  Qreeley-Bumham  Grocer  Co.  v. 
CapcD,  23  Ud.  App.  307. 

In  J.  K.  Armaby  Co.  v.  Eckerty,  43  Mo.  App. 
399,  where  a  telegram  to  a  broker  directed  him 
to  sell  one  cai  of  apples  wltbont  daslguatlng 
ML.R.  A. 


the  exact  quantity  of  boxes  or  stipulating  the 
time  of  delivery,  and  tbe  broker  made  a  sol* 
note.  It  was  said  tbat  a  memorandum  of  aale 
may  be  good  under  tbe  statute  of  frauds,  al- 
tbongb  It  does  not  cipresa  tbe  Dnderslandlny 
of  tbe  parties :  and  that  parol  evidence  may  be 
resorted  to  for  the  purpose  of  helping  out  lt» 
deficiencies.  In  this  case  tbe  telegram  was  In- 
admissible In  evidence,  as  It  contained  some- 
words  In  cipher,  and  It  was  not  shown  to  hava- 
been  rud  by  the  defendant. 

But  In  the  following  caaes  It  was  held  tbat 
contracts  made  by  telegrams  were  not  sufficient 
under  tbe  statute  of  trauda  where  they  were- 
IndellDlte.  uncertain,  amblguoua.  or  did  not 
Identify  the  property,  parcbsser.  or  terms  of 
aale :  Breckinridge  v.  Crocker,  TS  Cal.  526,  3£ 
Pac.  179 :  Alexander  v.  Western  U.  Teleg.  Co. 
ST  MIsa  3S6.  7  So.  SBO :  Williams  v.  Brlekell. 
3T  Miss.  682,  TS  Am.  Dec.  BS :  McEIroy  v.  BaiA_ 
SB  Mich.  434;  Hastings  v.  Weber,  142  Mass. 
232,  Cfl  Am.  Hep.  671.  T  N.  B.  846 ;  Lincoln  v. 
Erie  Preserving  Co.  1S2  Mass.  129 ;  Hazard  v. 
Day.  14  Allen.  48T,  B2  Am.  Dec.  T90 ;  Klnghorne- 
V.  Montreal  Teleg.  Co.  18  U.  C.  g.  B.  60 ;  Mar- 
schall  V.  Elsen  Vineyard  Co.  T  Misc.  ST4,  2» 
N,  Y.  Bupp.  83 :  Wbaley  v.  Hinchman.  22  Uo. 
App.  48.1 ;  Moulton  v.  Kershaw.  Se  Wis.  316. 
48  Am.  Itep,  RIS.  18  K.  W.  ITZ ;  North  v.  Men- 
del, 73  Oa.  400.  64  Am.  Bep.  879 :  Watt  v.  Wis- 
consin Crantwrry  Co.  88  Iowa,  TSO,  18  N.  W. 
888 :  Duff  V.  BopklDS.  88  Fed.  Sep.  SS9  :  Rector 
Provision  Co.  v.  Saner,  69  Ulss.  236.  IB  So. 
623:  Palmer  T.  Msrquette  k  P.  Boiling  Mills 
Co.  32  Mich.  274. 

The  memorandum  of  a  contract  made  by- 
telegrams  must  contain  all  tbe  material,  ele- 
ments of  the  contract:  that  la.  It  must  show 
who  Is  the  seller  and  who  is  the  buyer,  what  tbe 
price  Is.  and  when  It  is  to  be  paid,  and  must  so- 
descrlbe  the  Isnd  tbat  it  can  be  identified,  un- 
der Cal.  Civ.  Code,  |  1741,  Code  Civ.  Proc  It 
1971-1978.  providing  that  no  agreement  tor  the 
sale  of  real  property  or  of  any  Interest 
therein  Is  vsUd  unless  tbe  same,  or  aome  note 
or  memorandum  thereof  be  In  writing 
and  subscribed  by  tbe  party  to  be 
charged,  or  his  sgeut  thereunto  author- 
lied  In  writing.  The  court  said  that  a 
memorandum  of  an  agreement  is  sufficient,  and' 
it  may  be  found  In  one  or  more  papera.  some 
or  ell  of  which  may  be  telegrams.  Breckin- 
ridge ».  Crocker,  78  Cal.  62B.  21  Pac.  179.  In 
this  case  it  could  not  be  ascertained  from  tfas- 
telegram  who  tbe  buyer  was.  Tbe  subJect-nAt- 
ter  of  the  offer  was  for  "the  balance  of  II. 
tavD  property."  and  the  acceptance  was  of  tb* 
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H.  336,  2B  AU.  TOE;  Singleton  t.  Bill,  91 
Wii.  61,  M  N.  W.  68Bi  Lee  y.  Charry,  85 
Tenn.  707,  4  S.  W.  S3S;  1  Oreenl.  Ev.  i  208  i 
Jmneat  V.  Mount  Hope  Iron  Co.  G3  Me.  20; 
Bivmera  v.  aiemera,  0&  Minn.  104,  67  N.  W. 
802,  SO  Am.  St.  Rep.  437,  note;  HoUU  v. 
Buigete,  37  Kan.  487,  16  Pac.  636;  ahenoood 
r.  Walher,  66  Mich.  668,  33  N.  W.  019. 

Where  the  memorajidum  contaiiiH  b,  de- 
■cription  Bufficient  for  identiflcation  then, 
onder  the  maxim,  "That  is  certain  wtaieta  am 
be  made  cerUUu,"  parol  evidence  may  be  re- 

Sou  England  Dreated  Meat  i  ITooI  Co.  t. 
Btandard  Wortted  Co.  16S  Mau.  328,  43  N. 
E.  112;  Dana  T.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130;  Hatofi  v.  Douglaa,  48  Conn.  116, 
40  Am.  Bep.  154;  Pomeroy,  Contr.  S  1S2; 
/YebiD  T.  AbrahatoK,  88  Cal.  250,  2S  Pac  9S; 
Marriner  v.  Dennieon,  78  Cal.  207,  20  Pac. 


380;  Jfonn  v.  Biggine,  83  CaL  60,  23  Pac, 
200;  Totele  v.  Oarmelo  Land  4  Ooal  Co.  09 
Cal.  398,  33  Pao.  I12Q. 

Gray,  G,,  filed  the  (ollowing  opinion: 
Thia  ii  an  action  for  a  breach  of  contract 
of  tale  and  purehaw  brought  by  vendor 
against  the  vendee.  The  complaint  sets  out 
an  agreement  whereby  plaintiff  agreed  to 
sell,  and  defendant  agreed  to  buy  of  plainUff, 
57,110  pounds  of  hops,  at  ll>i^  cents  per 
pound;  that  plaintiff  tendered  the  hops,  and 
defendant  refused  to  take  or  pay  for  them ; 
and  that  Uiereupon  plaintiff  sold  said  hop* 
to  a  third  person  for  the  beet  obtainable 
price,  which  was  $630.93  less  than  defend- 
ant had  agreed  to  pay  therefor.  Plaintiff 
obtained  judgment  for  said  9830.03,  and  de- 
fendant appeal!.  The  case  comea  here  on 
the  judgment  roll.     The  answer  aets  up  the 


"offer  for  U.  j/ntstttj ;"  and  It  wsa  held  that 
U  one  Intended  It  to  sppl;  to  a  recorded  map, 
and  the  other  Intended  If  to  appi;  to  another 
oiep.  there  was  a  mliandtratamjliiK. 

In  a  a  action  acalnat  a  leleKraph  campuif 
for  damacea  lor  Ioh  at  a  bargain,  caaied  by  the 
D^hgeat  dela;  In  tranamlttlnc  a  telegram.  It 
waa  held  that  a  letter  merelr  o(  advice,  and  not 
an  offer  to  aelt  a  piece  of  propertj,  accepted  ab- 
BOlntety  b;  telesrani.  did  not  cIdm  the  contract. 
Alexander  v.  Weatem  U.  Tel^.  Co.  6T  Mtsa. 
SBO,  T  So.  280. 

A  telegram  bj  so  asent  In  char^  oC  a  watsr- 
IDC  place  to  a  friend :  "There  are  manj  eases 
of  Tcllow  lerer  at  the  well"  (watering-place). 
"Bend  out  a  physician  without  fall  tbla  even- 
ing,"— Is  not  a  contract  to  pa;  for  the  services 
of  aucb  pbfalclan.  but  la  rather  a  notice  that 
the  people  at  that  place  are  In  need  of  a  pbjal- 
etao.  ffllltams  v.  Brlckell,  ST  Ulas.  6S2,  TS 
Am.  Dec.  88. 

A  telegram,  "I  will  take  doable-deck  car  hogs,. 
W.  C.  B.  will  close  contract"  referring  to  a  pre- 
vloua  parol  negotiation. — is  not  a  BulOclent 
memorandum  of  a  contract  onder  the  atatnte 
of  fraud!.  McEImj  V.  Buck,  3G  Ulch.  431.  In 
Ibis  caae  the  eoort  said:  "Standing  by  Itself, 
the  telegram  contained  none  ot  the  elements  o( 
a  bargain  except  quantity,  and  It  Implied  that 
there  had  been  some  communication  previously 
In  regard  to  terma,  which  would  have  to  b« 
appealed  to.  to  explain  the  substance  of  the 
bargain.  Moreover.  It  did  not  purport  to  be  a 
note  or  memorandnm  of  an  agieemeat  at  all, 
bnt  only  a  simple  notlflcallon  of  edheaiaD  to 
an  agreement  which  had  been  provisionally  ar- 
iBDged  theretofore,  and  the  terms  ot  which 
were  asiumed  to  be  understood ;  and  the  tacts 
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ferred  to  was  one  which  rested  wholly  In  parol." 
And  where  a  tenant  directed  hit  agent  to 
negotiate  a  lease  for  a  store,  and  the  agent 
wrote  a  description  of  a  stare  and  tbe  rent  for 
Sve  years ;  and  the  tenant  telegraphed  tbe 
agent.  "If  basement  included  at  t^.OOO  secure 
S  years'  leaae ;"  and  the  agent  handed  tbia  tele- 
gram to  the  owner,  who  verbally  accepted  tbe 
offer. — It  was  bsld  that  It  wai  not  a  contract 
wlthlD  the  statute  of  frands,  ao  as  to  bled  the 
teuant.  Hasting*  v.  Weber.  142  Mass.  232.  66 
Am.  Bep.  OTl.  T  K.  E.  840.  In  this  caae  the 
eoDrt  Bald  that  there  Is  no  evidence  that  the 
rgent  had  any  authority  to  algn  a  memorandum. 
and  the  only  paper  signed  by  tbe  defendants  Is 
the  telegram.  It  was  ccmtended  that  It  was 
so  eaUDeeted  with  the  letter  aa  to  make  tbe  let- 
ter and  telegram  together  a  memorandum 
signed  by  the  defendanta  The  canrt  fnrtlier 
HLlR.  A. 


saya  that,  aaaumlog  that  such  la  the  correct  , 
construction,  they  do  not  coaatltuta  a  contract ; 
that  the  correspondence  Is  not  between  the  par- 
tie*,  but  between  one  ot  tbe  partlea  and  his  own 
agent.  He  had  no  authority,  unleaa  from  tbe 
telegram,  to  make  a  contract :  that  the  letter 
did  not  refer  to  any  particular  terms  or  condl- 
tloDB  Of  the  leaae.  The  telegram  la  conatraed 
to  mean  that  the  agent  should  continue  bis 
negotiations,  and  aabmlt  the  lease  to  the  defend- 
ant! for  their  seceptsnce. 

Where  a  broker  telegraphs  the  defendant, 
"Telegraph  bow  much  corn  you  will  sell,  with 
cash  price  Bulfalo ;"  answered  from  New  York, 
"B.OOO  cases  tl.Ofi  Open  one  week;"  reply. 
"Sold  com ;  will  aee  you  to-morrow." — It  was 
held  that  these  telegrams  do  not  conatltnte  any 
offer  to  aell  to  the  plaintiff  within  the  atatnte 
of  frauds  requiring  a  contract  (or  aale  of  mer 
cbendlse  (or  price  over  fSO  to  be  In  writing. 
Lincoln  v.  Erie  Preserving  Co.  182  Mass.  129. 
In  tbla  case  the  court  said  that  the  flrat  two 
telegrams  say  to  the  plaintiff  that  the  company 
will  sell  e  certain  quantity  ot  corn  on  certain 
terms  wltbln  a  certain  time,  but  It  does  not  say 
that  It  will  aell  to  the  plaintiff,  bnt  In  effect 
saya  that  It  will  hold  tbe  com  a  week  for  the 
plaintiff  to  And  a  purchaser :  and  aa  there  la  no 
written  evidence  of  any  offer  to  sell  tbe  com  to 
the  plaintiff,  evidence  of  a  aubaequent  oral 
promise  or  acceptance  by  the  delendant.  at  ac- 
ceptance by  the  plaintiff,  was  properlr  si- 
cluded. 

And  telegrams  Mgned  by  a  person,  relating 
to  a  contract  but  not  mentioning  the  subject- 
matter,  are  not  aulBclent  to  take  the  contract 
out  of  tbe  statDte  ot  frauds,  snd  the  deficiency 
cannot  be  supplied  by  referring  for  a  descrip- 
tion of  the  subject-matter  to  a  written  Instru- 
ment subsequently  signed,  but  which  was  void 
because  executed  on  tbe  Sabbath.  Haasrd  v. 
Day,  14  Allen,  487,  92  Am.  Dec  790.  In  tbla 
caae  the  court  aald  Ibe  despatches  which  passed 
ttetween  tbe  partlea  were  Insufflcient  to  canal  I- 
tute  such  a  memorandum,  because  they  showed. 
at  most,  the  terms  of  payment  In  part,  and  a 
direction  from  tbe  defendants  to  the  plalntlffa 
to  drew  up  a  contract  accordingly,  but  did  not 
otherwise  deacrlbe,  mention,  or  refer  to  the 
subject  of  tbe  contract  Thla  contract  pur- 
ports to  be  one  ot  purchase  of  real  estate. 

In  an  action  against  a  telegraph  company  tor 
damages  for  falling  to  deliver  a  telegram.  It 
was  held  tbat  the  telegrams  did  not  eatabllsh 
a  contract  for  tbe  nle  erf  gooda  ■undent  under 
the  statute  at  frauds,  where  a  letter,  "Will 
give  yon  eighty  cents  (or  rye."  was  answered 
by  telegram,  "Do  accept  your  offer ;  Alp  to-mor- 
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■tatute  of  frauda,  alleging  that  tlie  BgrM- 
ment  sued  on  "was  an  a^eement  for  the 
■ale  of  goods  and  chattels  at  a  price  exceed- 
ing two  hundred  dollars  j  and  defendant  did 
not  accept  or  receive  any  part  of  said  goods 
and  cbatteU,  and  did  not  pay  any  part  of  the 
purchase  money  therefor ;  and  said  sale  was 
not  made  at  auction ;  and  said  E^eement 
waa  not,  nor  was  any  sufficient,  proper,  or 
adequate  memorandum  or  note  tiiereof,  in 
writing,  subscribed  by  defendant,  or  by  any 
agent  of  defendant."  The  court  found  as  to 
the  contract:  That  Fred  E.  Alter  was  the 
general  agent  in  the  stAte  of  California,  and 
waa  empowered  to  make  contracts  therein 
for  defendant  That  C.  A.  Wagner  was  de- 
fendsjit's  agent  in  the  county  of  Sacramento, 
ttnpowered  to  solicit  samples  in  that  and  ad- 
joining countiea  from  hop  growers,  and 
transmit  t^e  same  to  defendant's  said  gen- 
eral agent  at  Santa  Rosa,  California,  "and 
to  contract  with  such  growers  for  the  pur- 
chase from  them  in  behalf  of  defendant  cor- 

row  fltteen  to  twentj  hundred,"  and  the  latter 
was  not  delivered.  It  was  alsa  held  that  II 
the  last  message  bad  been  delivered  It  would 
not  have  been  a  complete  contract,  as  It  required 
BomethlQg  to  show  how  manj  bushels  of  rye  he 
would  take  after  he  had  lesmed  that  the  plalo- 
tlff  would  Sgree  to  his  ptiee  and  time  of  deliv- 
er;. Tbe  offer  does  not  sbow  for  what  guantlty 
of  rje  It  was  made  to  live  eighty  cents,  nor 
does  It  sa;  per  busbel.  Kinsbome  T.  Montreal 
Teieg.  Co.  18  U.  C.  Q.  B.  ao. 

In  HarBphall  v.  Elseu  Tlnejard  Co.  T  Misc. 
474,  2S  N'.  Y.  Sopp.  02,  It  was  contended  that 
a  contract  made  bjr  telecrsms  was  In  compli- 
ance with  Che  statute  of  frauds  In  ruralahlat:  a 
■nemorandum  of  Its  terma  Bat  It  was  held 
that  the.  teleKrama  did  not  show  the  consent 
of  tbe  parties,  as  It  could  not  be  ascertained 
whether  It  was  one  or  two  carloads  ibat  plain- 
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II  must  appear  from  the  memoiandum  or  con- 
tract what  Is  the  subject-matter  of  the  defend- 
ant's engssement,  and  It  It  be  land  It  must  be 
so  deaerlbed  that  It  mar  be  Identlfled.  It  Is  no 
objection  to  a  oanttact  that  It  Is  made  br  tele- 
grams from  tbe  partlea  Such  contracts  meet 
tbe  reqalrements  of  the  statute  of  frauds,  and 
are  binding.  But  In  a  telegram  to  take  "jour 
house"  there  Is  no  elae  for  Identification  of  the 
property,  and  there  Is  no  binding  contract. 
Wbale;  v.  Hlncbman,  22  Ho.  App.  48S. 

A  letter :  "In  consequence  of  a  rupture  In 
the  salt  trade,  wb  are  authorized  to  offer  Michi- 
gan Qoe  salt.  In  full  carload  lots  of  eighty  To 
nlnetj-nve  bbls.,  delivered  at  your  city,  at  85c. 
per  bbl.,  to  be  shipped  per  C.  A  N.  W.  B.  R.  Co. 
only.  At  this  price  It  Is  a  bargain,  as  the  price 
In  general  remalDS  unchanged.  Shall  be  pleased 
to  receive  yoar  order;"  and  telegraph  reply: 
"Tour  letter  of  yesterday  received  and  ooted. 
Tou  may  ship  me  two  thousand  (2.000)  barrels 
Ulchlgan  One  salt,  as  offered  In  your  letter. 
Answer" — are  not  a  complete  eoatract  under 
the  statute  of  frauds;  but  rather  a  notice  so- 
liciting custom,  and  the  letter  and  telegram  can- 
not be  aided  by  parol  evidence  to  show  addi- 
tional facts  to  help  out  the  writing  ao  as  to 
make  out  a  contract  not  expressed  therein. 
HouUon  V.  Kersbaw,  69  Wla  816,  48  Am.  Sep. 
618.  18  N.  W,  172. 

The  following  telegrams  "Mendel  Ave  bellies, 
eight.  Ebrllch  offers  seven-eighths  ten  bellies 
lighter  than  last,"  and  the  memorandum  In  the  i 
entry  book  of  the  agent  of  the  vendors:  "Sold  I 
account  C-  H.  North  A  Co.,  Mendel,  B  bsllles, 
BOL.R.  A. 


G ration  of  auch  of  said  bops  aa  might  by  ths 
^tor  be  desired,  subject  to  the  approval  of 
the  defendant  corporation,  through  its  gen- 
eral agent,  said  Alter."  That  plaintiff  was 
a  hop  grower  having  a  farm  near  Ben  Ali, 
Sacramento  county,  and  in  September,  1897, 
said  Wagner,  aa  agent  for  defendant,  ob- 
tained samples  of  a  certain  lot  of  hops,  con- 
sisting of  298  bales,  weighing  67,110  pounds, 
belonging  to  said  plaintiff,  and  transmitted 
said  samples  to  Alter  at  Santa  Rosa,  at  the 
same  time  informing  said  Alter  of  the  fact 
that  aaid  samples  were  from  tile  lot  afore: 
said,  comprising  296  boles  of  tbe  last  pick- 
ings of  bops  grown  by  plaintiff  during  the 
year  18B7  upon  his  said  farm.  That  at  the 
same  time  said  Wagner  designated  said  sam- 
ples by  the  trade  number  or  symbol  "13." 
That  it  waa  and  is  tbe  custom  which  pre- 
vails generally  among  dealers  in  hops  to 
mark  and  designate  by  number  the  different 
Bomplea  furnished  them  by  growers,  and 
such  custom  was  followed  by  defendant  In 

S," — do  not  constitute  a  sanclent  memorandum 
IB  writing  to  comply  with  tbe  statute  of  franda 
so  as  to  bind  Mendel  as  purchaser,  as  there  Is 
a  failure  to  set  out  the  purchasers  or  the  quan- 
tity end  price,  and  parol  evidence  Is  not  ad- 
missible to  supply  these  defects.  North  v.  Hen- 
del,  TB  Qa.  400.  D4  Am.  Rep.  879.  Id  this  ease 
Oa.  Code,  I  IBSO.  subd.  7.  required  contracts 
for  the  sale  of  goods  amounting  to  |50  to  bs  In 

And  an  alleged  contract  to  sell  200  bbla.  of 
craaberrlea  made  entirely  by  telegrams,  that 
Is  unintelligible  unless  aided  by  eitrlDSIc  evi- 
dence, does  not  constitute  a  binding  contract 
sufHclent  to  take  the  case  oat  of  tbe  atatute  of 
frandt  Watt  v.  Wisconsin  Cranberry  Co.  OS 
Iowa.  730.  18  N,  W.  Sfl8. 

A  telegram  from  the  president  of  a  bank  to 
tbe  banh's  attorneys  was  held  not  to  connect 
Itself  with  a'  proposition  from  an  asslgnes  In 
regard  to  the  sale  of  land,  where  the  proposi- 
tion was  Informal,  unsigned,  and  required  parol 
evidence,  not  merely  for  Ita  IdentltlcatloD,  but 
for  the  more  vital  purpose  of  showing  that  It 
was  ss  offer  from  (he  assignee.  Duff  v.  Bop- 
kins,  33  Fed.  Rep.  SSB. 

Telegrams  containing  an  order  for  tbe  par- 
ch ase  of  goods,  and  the  reply,  do  not  constltate 
a  contract  within  the  statute  of  frauds  requiring 
the  contract  to  be  Id  writing  and  signed  by  the 
party,  unless  the  telegrams,  without  tbe  aid  of 
parol  evidence,  sbow  tbe  substantial  terms  and 
price.  Sector  Provision  Co.  v.  Saner,  09  Uls*. 
23G.  IS  So.  028. 

A  telegram.  "Come  on  at  once  at  salary  of 
(2.000,  conditional  only  upon  satisfactory  dis- 
cbarge of  business."  does  not  comply  with  the 
statute  of  frauds,  as  it  fixes  no  time  for  the  con- 
tlnoance  oF  the  employment,  and  does  not  Indi- 
cate the  kind  of  employment.  A  memorandum, 
to  comply  with  tba  statute,  must  embrace  all 
the  substantial  terms  of  the  contract,  and  can- 
not be  aided  by  parol  evidence.  Palmer  v.  Mar- 
quette A  P.  Soiling  Mill  Co.  S2  Ulch.  ST4.  In 
this  case  It  was  said :  "It  Is  Impossible  to  say 
that  tbe  telegram  eoutslns  all  the  essential 
terms  of  a  contract.  It  Hxes  no  time  for  tbe 
contlnoaAce  of  tbe  employment,  and  It  does  not 
iployment  Itself.    Tbe  plaintiff  In- 

.       Plj 
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it  If  the  bargain  was  thought  by  defendants 
>  be  favorable  to  their  Interests.  It  must  be  as 
inch  open  to  them  to  sbow  that  a  term  of 
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th«  transactioD  herein  set  loith.  Th&t  hop! 
ue  Bold,  according  to  the  custom  of  traae 
uid  usage  in  California,  bj  the  pound.  That 
on  October  11,  1807,  plalntlfi  and  defendant'! 
agent,  Wagner,  entered  jnto  an  oral  con- 
tract subject  to  the  approval  of  Alter,  where- 
by plaintiff  lold  and  defendant  bought  the 
aforesaid  lot  of  bopa,  provided  the  same  were 
in  quality  equal  to  the  samples  marked  "13," 
and  it  ivaa  agreed  that  defendant  should 
inspect  the  bops  on  or  before  October  IS.  On 
the  same  day,  October  11,  Wagner  tele- 
graphed to  Santa  Rosa  aa  followa: 

October  11,  1897. 
Horst  &  Tachmund  Co.,  Santa  Rosa,  Cal.: 

Bought  thirteen,  at  eleven  &ve-eigbths  net 
you;  conGrm  purchase  by  wire  to  Brewer, 
nineteen  sixteen  M.  street.  Inspection  on 
or  before  Saturday,  Do  you  want  fifteen  at 
eleven  quarter! 

C  A.  Wagner. 


Alter  received  this  message  tlie  same  da^, 
and  thereupon  sent  to  plaintiff,  and  plaintiff 
received,  the  following  telegram: 

Santa  Rosa,  Cala.,  Oct.  11,  "97. 
Qeo,  Brewer,  191S    H    street.    Sacramento, 
Gala.: 

We  confirm  purchase  Wagner  eleven  flv*- 
eight  cents,  like  sample. 

[Signed]      Horst  and  Lachmund  Co. 

That  these  telegrams  are  the  only  written 
eridence  of  the  contract  between  the  parties. 
That  the  said  Alter  knew  that  the  number 
or  symbol  designated  "13,"  used  in  the  tele- 
gram frst  set  out  above,  referred  to  and 
meant  the  hops  belonginj^  to  plaintiff,  as 
aforesaid,  comprising  said  296  bales  or  there- 
abouts, and  were  the  last  pickings  of  plain- 
tiff's hops  grown  upon  his  said  (arm  in  1B97, 
and  also  knew  the  situaUon  of  the  hops  and 
the  other  facts  hereinbefore  mentioned.  And 


jesrs  was  SETeed  opoD.  as  for  the  plalDtllT  to 
Insist  upon  a  slDftle  7ear." 

See,  further,  aubd.  II,,  Parol  evidence  In  «a- 


II.  Parol  evidence  to  evplalo. 

The  weight  of  autborltf  Is  U^t  parol  evidence 
la  not  admissible  to  render  certain  an  ludeflalte 
contract  made  ij  telegraph,  or  to  connect  It 
with  letters  so  ai  to  make  s  valid  contract  re- 
quired tir  the  statute  of  frauds.  But  some  cssea 
■llctw  parol  evidence  Co  riplalo  a  bmiKht -Bud- 
Sold  note  made  In  pursasnce  of  a  telegram,  and 
lo  show  tbat  the  person  sending  the  telegram 
wsa  an  agent  at  Ibe  party  aought  to  be  charged. 
Parol  evidence  Is  competent  to  show  tbs  cir- 
cumstances under  whlcb  tbe  telegrams  are  sent. 

The  atatate  of  frauds  Is  not  satlsSed  b;  tele- 
grams coatalDlDg  an  order  for  tbe  pnrchsae  of 
goods,  and  a  replj,  unless  the  telegram  a,  taken 
together,  and  without  the  aid  of  parol  testl- 
monj,  abow  the  sobslantlsl  terms  of  tbe  bar- 
gain. Including  the  price.  Rector  ProvlsloD  Co. 
V.  Sauer.  89  MIsa.  235.  13  Bo.  623. 

In  Whale;  v.  Hlnchman.  22  Mo.  App.  483, 
holding  that  a  contract  br  telegraph  oaa  In- 
complete under  the  statute  of  frauds  becanse 
it  was  iDdeflnlte,  It  waa  aaJd  that,  "admitting 
the  nile  that  parol  eridence  may  be  called  to 
the  assistance  of  the  description,  <re  atlll  could 
not  uphold  thla  esse  without  an  abandonment, 
entire,  of  the  statute." 

And  parol  evidence  cannot  aid  a  tetter  and 
telegram  to  make  out  a  contract  not  eipreased 
therein.  Moulton  v.  Kershaw.  E9  Wla,  816.  48 
Am.  Rep.  516,  IB  N.  W.  ITZ.  In  thla  case  It 
waa  said ;  "We  are  not  at  liberty  to  help  out 
the  written  contract.  If  tbera  t>e  one,  by  adding 
by  parol  evidence  additional  facts  to  help  out 
tie  writing  so  ss  to  make  out  a  contract  not 
expressed  therein.  It  tbe  letter  of  the  appel- 
lants Is  sn  offer  to  sell  salt  to  tbe  respondent  on 
tbe  terms  stated,  then  It  must  be  held  to  be  an 
olfer  to  sell  any  quantity,  at  the  option 
Df  tbe  respondent,  not  less  than  one  car- 
load. The  dlfflcalty  and  Injustice  of  con- 
struing tbe  letter  Into  sncb  sn  offer  Is 
to  appsrent  that  tbe  learned  connsel  for 
the  respondeat  do  not  Inalat  upon  It.  and  conae- 
quently  Insist  that  It  ought  to  be  constmed  as 
sn  offer  to  aell  such  quantity  as  the  appellants. 
from  their  knowledge  of  the  buslDMS  of  Ibe  re- 
spondent, might  reaaonsbly  expect  him  to  or- 


1y  ratified.  Lincoln  v.  Erie  Preserving  Co.  1S2 
Mass.  129. 

And  a  telegram  of  sale  and  purchase  to  COD- 
stllute  a  contract  must  ihow  the  terms  and 
price  without  parol  evidence.  Rector  Frorlslon 
Co,  V,  Sauer,  09  Ulsa  Z3G,  13  So.  623. 

And  a  telegram  Is  an  Insufficient  contract 
where  It  has  to  bs'substantlated  by  previous 
parol  negotiations.  UcClroy  v.  Buck,  35 
Mich.  434. 

And  a  telegram  cannot  be  aided  t)y  parol  eri- 
dence to  make  a  valid  contract.  Palmer  v.  Mar- 
quette &  P.  Boiling  Mill  Co,  32  Mich.  274. 

A  telegram  thai  Is  unlaCelUglble  unless  aided 
by  eitrlnilc  evidence  Is  not  a  contract.  Watt 
V.  Wlaconsln  Cranberry  Co.  68  Iowa,  780,  18  M. 


And  parol  evidence  Is  not  admissible  to  make 
definite  a  telegram  as  to  purchasers,  quantity, 
or  price.  Nortb  V.  Uendel,  7S  Qa  400,  64  Am. 
Bep.  STO. 

In  the  above  case  the  court  said  that  It  It 
be  necessary  to  sdduce  parol  evidence  In  order 
to  conncrt  a  signed  paper  with  others  unsigned, 
by  reasan  of  the  sbsence  of  any  internal  evi- 
dence In  the  algned  paper  to  show  a  reference 
to,  or  connccllOQ  with,  the  unsigned  papers, 
then  the  several  papers,  taken  together,  do  not 
constitute  ■  memorandum  In  writing  of  tbe  bar- 
gala.  BO  aa  to  aatlaty  the  ststuta 

And  writing!  and  telegrams  must  be  connected 
without  parol  testimony.  Duff  v.  Hopkins,  SB 
Ped.  Rep,  sea. 

In  this  case  the  court  said  that,  "notwith- 
standing the  contract  may  have  been  In  com- 
promise ol  pending  litigation.  It  was  undoubt- 
edly within  the  operation  of  tbe  atatuta  ot 
frauds  and  perjuries,"  and  auch  a  contract  mast 
be  "proved  by  tbe  writing  eicluslvely.  ,  .  . 
That  where  the  terms  ot  the  contract  are  to  be 
sought  la  two  or  more  writings  they  must  con- 
ucct  tbemselvea  together  without  the  aid  ot 
parol  teetlmooy,  ,  .  ,  When  the  writing 
Is  ttie  mere  baela  for  tbe  contract,  and  not  the 
contract  Itself,  or  any  ot  the  terms  remain  tor 
future  adjustment,  or  where  tbe  matter  Is  left 
open,     .     .     .     there  la  do  binding  agreement." 

In  Wells  V.  Milwaukee  &  St,  P,  R.  Co.  30  Wig. 
605.  It  was  held  tbst  parol  evidence  waa  not 
admissible  to  provs  "ballasting,"  referred  t» 
In  a  coDtract  made  by  telegraph,  included  tbe 
entire  line,  as  the  contract  was  anamblguoua. 
In  thla  case  tbe  question  o(  the  statnta  ot 
frauds  waa  not  dlacussed. 

But  parol  evidence  may  show  that  tbe  par- 
•on  signing  tb«  tetegrsoi  waa  the  agent  o*  "' 


'■^'^ 


CALirOBHU   SUPHKKK  CODST . 


Fm., 


tbftt  defendant  subsequently  inspected  tfa« 
hops,  and,  without  any  lawful  or  just  cause, 
rejected  them,  and  refused  to  receive  them 
when  tendered  by  plaintiff. 

The  only  question  presented  for  decision 
is.  Did  these  telegrams  constitute  a  sufficient 
note  or  Tnemorandum  of  the  contract  to  sat- 
ialy  the  requirementa  of  the  statute  of 
fraudsT  The  trial  court,  by  its  judgment, 
answered  this  question  in  the  atfirmative. 
And,  in  view  of  all  the  fact<  found,  we  think 
the  court  reached  the  proper  conclusion.  II 
there  were  nothing  to  look  to  but  the  tele- 
grams, the  court  might  find  it  difficult,  if 
not  impossible,  to  determine  the  nature  of 
the  contract,  or  that  any  contract  was  en- 
tered into  between  the  parties.  But  the 
court  is  permitted  to  interpret  the  memor- 
andum (consisting  of  the  two  telegrams)  by 
the  light  of  all  the  circumstances  under 
which  it  was  made;  and  if,  when  the  court 


U  put  into  poasesaioD  of  all  the  knowledge 
which  the  parties  to  the  transaction  had  at 
the  time,  it  can  be  plainly  seen  from  the 
memorandum  who  the  parties  to  the  contract 
were,  what  the  subject  of  the  contract  was, 
and  what  were  iti  t«rma,  then  the  court 
should  not  hesitate  to  hold  the  memorandum 
sufficient.  Oral  evidence  may  be  received  to 
■how  in  what  sense  figures  or  abbreviations 
ware  used,  and  their  meaning  may  be  ex- 
plained as  it  was  understood  between  the 
parties,  ifann  v.  Higgitu,  S3  Cal.  66,  23 
Foe.  206  i  Berrg  t.  Kowaliky,  96  Cal.  134, 
30  Pac.  202;  Callahan  t.  Stanley,  fi7  Cal. 
476.  Also:  "Parol  evidence  is  alwaya  ad- 
missible to  explain  the  surrounding  circum- 
stances, and  situation  and  relations  of  the 
parties,  at  and  immediately  before  the  exe- 
cution of  the  contract,  in  order  to  connect 
the  description  with  the  only  thing  intended, 
and  thereby  to  identify  the  aubject-matter, 


principal.  HcBlaln  v.  Cross.  £5  L.  T.  N.  8. 
804.  Id  this  case  Bretl.  J.,  said ;  "11  Is  necea- 
sary  foe  tbe  plalnCIIT  to  show  a  contract  la  writ- 
ing to  bind  (lelmdont.  Therefore,  whether 
Charles  Cross,  wbo  was  the  person  «ho  signed 
the  telcgrsDi,  was  Ihe  agent  of  tbe  defendant 
Is  the  Important  point.  Of  tbls  fact  we  have 
parol  eridence,  and  the  correspondence  was  con- 
■lateat  with  that  fact,  tor  C^barles  CroH  corre- 
sponds and  telegraphs  on  bebalf  o(  tbe  defend- 
ant. The  telegram  was  aeut  br  Charles  Cross 
as  agent.  1  ear  that  a  tel^ram  w  sent  would 
ti«  a  sufficient  signature  wltbln  the  statats  of 

Parol  evidence  annot  add  to  tbe  terms  of 
letter!  and  telegrams,  bat  It  ma;  show  the  cir- 
cumstances. Watson  V.  Baber,  Tl  Tei.  TSfl,  9 
S.  W,  8S7.  In  this  case  the  court  said:  "As, 
In  all  otber  contracts  in  writing,  psrol  testl- 
moD7  cannot  add  to  tbeir  terms,  yet  It  can  show 
the  circumstancea  It  cannot  make  tbe  con- 
tract for  sale  of  land,  but  can  apply  a  descrip- 
tion to  tbe  pcopert;,  It  sack  application  can  b« 
made  so  tbat  It  be  known  that  the  particular  ob- 
ject la  louad.  Parol  evidence  cannot  add  to  an 
imperfect  contract  a  material  part  In  order  to 
■DStaln  It,  but  It  can  applj  a  deacrlptlon  In  It 
to  tbe  Bubject." 

In  Beacb  v.  Baritan  A  D.  Bar  R.  Co.  3T  N. 
Y.  457.  It  was  held  tbat  the  treatment  of  tele- 
sraiDS  as  written  contracts  depends  upon  the 
circumstance*  In  which  the;  are  sent,  and  Ihe 
Intent  and  object  for  which  tbej  are  received ; 
and  tbat  if  original  propositions  are  oral  they 
are  to  be  proved  bj  oral  evidence  as  modified 
ti7  telegrama  Id  this  case  It  was  said:  "When 
and  to  what  extent  despatches  scot  by  parties 
to  each  other  by  telegraph  are  to  be  treated  as 
written  contracts  or  written  evidence  of  their 
ooatracts  must  depend  apoa  tbe  drcumstances 
In  which  they  are  sent,  and  the  Intent  and  ob- 
ject for  which  they  are  transmitted  and  re- 
ceived. .  .  .  It  Is  cotnpetent  to  show  tbe 
circumstances  under  which,  and  the  porpose  for 
wblch.  It  was  sent,  thoogh  it  may  not  be  com- 
petent to  show  by  parol  that  Id  regard  to  Its 
UDamblguoos  provisions  the  parties  did  not  In- 
tend to  contract  according  to  Ita  tenor." 

Qmrre,  whether  parol  evidence  can  assist  de- 
acrlptlon In  telegram  to  buy  properly.  Whsley 
V.  lllnchmsn,  22  Ho.  App.  4S3.  In  this  case  It 
was  said :  "Admitting  tbe  rule  that  parol  evl- 
deacc  may  be  called  to  tbe  Rsslstsoce  of  tbe  de- 
scription, we  still  could  not  uphold  this  case 
without  an  sbaDdonment.  entire,  of  the  statute, 
Tbe  writing  Itself  should  afford  the  means 
wbereby  the  IdentlScatlon  may  be  made  com- 
fiOL.a.  A. 


plete  by  parol  evidence.  This  is  as  far  as  a 
construction  of  the  statote  abonld  be  allowed. 
It  la  going  farther  than  was  permitted  In  King 
T,  Wood,  T  Mo,  38S.  where  tbe  description  In 
the  writing  was,  'all  tbat  piece  of  property 
known  BB  tbe  Colon  Hotel  property,'  and  was 
held  InsuOlclent.  This  caae  Is  cited  with  approv- 
al In  Ivory  v.  Murphy.  30  Uo.  S4l.  That  de- 
scription Is  much  more  dcflnlte  and  tajiglbla 
tbBL  the  one  In  this  case.  Here,  the  descrip- 
tion Ib  sluply  'Your  bouse.'  In  thia  tbere  is 
no  clue  tor  Identitlcatlon  of  the  property  set 
forth  In  the  petition.  We  feel  Justified  la  go- 
ing somewhat  beyond  tbe  rule  stated  In  King 
V.  Wood.  T  Uo.  3SS,  wbere  parol  evidence  might 
have  shown  the  vendor  In  that  ease  was  the 
owner  of  the  premises  known  as  the  'Unloa 
Hotel  property,'  and  thereby  have  made  tbe 
identlQcatlon  complete,  from  the  fact  that  later 
adjudications  In  the  supreme  court  have  done 
so.  But,  in  doing  so,  we  caaaot,  as  before 
stated,  go  the  ieagth  of  support  log  the  case  un- 
der conslderatiOD." 

In  Greeley-Burnhsm  Grocer  Co.  t,  Capen,  23 
Mo,  App.  807,  where  sold  notes  were  made  in 
punuBDce  of  s  telegram.  It  was  said  that  parol 
evidence  may  be  resorted  to  in  order  to  help 
oat  tbe  memorandum  of  tbe  notes,  and  to  show 
a  compliance  with  the  statute  of  frauds. 

And  parol  evidence  is  admissible  to  explain 
cipher  telegrams.  Bibb  v.  Allen,  149  U.  S.  4B1, 
3T  L.  ed.  819,  IB  Bup.  Ct.  Bep.  930. 

And  In  J,  K.  Armsby  Co,  v.  Sckeriy,  43  Ho. 
App.  229,  It  was  held  that  a  telegram  and  sold 
note  may  be  made  dedaite  as  to  quantity  and 
time  by  parol ,  evidence. 

lb  Meinhardt  Bros,  v.  Mode,  22  Fla.  279. 
where  the  guest Iod  was  as  to  the  authority  given 
by  telegram  to  make  a  draft.  It  was  aald; 
"Where  the  entire  contract  la  not  in  writing 
tbe  omitted  parts  may  be  proved  orally.  If 
the  telegrams  in  tbe  case  before  us  do  not  con- 
tain the  entire  contract  (as  Is  frequently  the 
fact)  the  other  parts  may  be  proved  by  verbal 
testimony,  or,  it  there  are  other  writings  con- 
stituting a  part  of  the  contract,  they  can  and 
ahould  be  put  In  evidence,  .  .  .  The  rule  Is 
simply  that  tbe  entire  contract,  whether  It  be 
all  in  writing  In  one  paper  or  in  several  papers; 
or  partly  in  writing  or  partly  by  parol,  should  be 
proved :  and  this  Is  not  at  all  Inconsisleat  with 
the  rule  that  where  parties  have  reduced  tbeir 
contract  to  writing,  parol  testimony  of  previoua 
or  contemporary  communications  shall  not  be 
used  to  alter  or  add  to  Ihe  ianguBKe  used  la  the 
Instrument  or  Instruments  tD  wbicb  the  eoU' 
tract  Is  embodied." 


IMM. 


Bbbitu  t.  HoBn<-LAr.BMDND  Co. 
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and  to  ocploin  all  technicftl  termi  uid 
phrases  liaed  in  b  Bpecial  or  local  aenie." 
Pnblo  T.  Abraham*.  68  Cal.  84S,  26 
Pac,  99;  Tovile  v.  Carmelo  Land  &  Coal  Co. 
99  Cal.  397,  33  Pac.  1126.  laterpreting  the 
tetegrams  by  the  forgoing  rulei,  it  ii  not 
■difficult  to  KO  that  the  parties  to  the  con- 
tract are  George  Brewer,  of  1916  M  street, 
'SacrameDto,  California,  vendor,  uid  the 
Horat-Lachmund  Company,  of  Santa  Rosa, 
'Cattfomia,  sendee;  that  thecontractwasone 
•of  purchase  and  sale,  and  the  subject  of  it 
was  the  property  represented  in  the  flrst  tel- 
-egram  by  "13,"  and  well  known  by  the  par- 
ties to  conBiBt  of  296  bales  of  hops,  and  to 
4w  the  last  pickings  of  hops  grown  bj  plain- 
tiff upon  hie  farm  in  Sacramento  county 
■during  the  year  1S9T;  and  that  the  price  to 
lie  paid  for  said  hops  was  11%  cents  per 
pound.  The  two  telegrams  bear  the  same 
-date.  On  their  face,  Uie  last  one  was  sent 
-to  plaintiff  in  response  to  the  first;  and  it 


is  clear  that  they  should  be  read  together, 
to  determine  whether  th«y  constitute  th* 
note  or  memorandum  required  by  the  statute 
of  fraads.  Elbert  r.  Loa  Angelei  Qaa  Vo. 
97  Cal.  244,  32  Pac  9 ;  Breckinridge  v.  Crock- 
er, 78  Cal.  52B,  21  Pac.  179. 

We  are  satisfied  that  the  telegrams,  thus 
read  by  the  light  of  the  circumstances  sui- 
rounding  the  parties,  are  sufiicient  to  tak* 
the  contract  out  of  the  statute  of  frauds. 
Any  other  conclusion  than  the  one  here 
reached  would  certainly  impair  the  useful- 
ness of  modern  appliances  to  modern  busi- 
ness, tend  to  hamper  trade,  and  increase  th» 
expense  thereof.  We  advise  that  the  judg- 
ment be  affirmed. 


We  0 


HayBoa,  C;   Ohlpnux,  O. 


Far  Onrlami 

For  the  reasons  given    in    the    foregoing 
opinion,  the  judgment  ia  a0rmed. 


There  are  a  uimber  of  cases  similar  to  those 
•Hpra,  bat  whlcb  do  not  discuss  the  stitats  ol 
tnuds-  The  etteet  of  these  cases  Is  that  a  blad- 
ing contract  may  be  made  through  the  use  of 
■telegrams,  even  where  each  contract  Is  required 
■to  be  Id  wrIIlDg.  Bat  where  the  telegrBms  at 
mrresiniiaeDee  In  coDoeetloD  therswlth  are  In- 
-definlte  or  condltlonsl  and  Incomplete,  a  con- 
tract win  not  be  created. 

In  the  followtng  cases  contracts  were  beld 
Talld  that  were  made  bj  telegraius,  or  bj  tele- 
.(nms  sad  letters.  The  qaestioii  of  the  itatute 
■of  frauds  was  not  dlecnnsed :  Andrews  T. 
Scbrelber.  93  Fed.  Sep.  EST  (sale  of  wbeat)  : 
Hanhall  f.  JamleBCD,  12  V.  C.  Q.  B.  IIS  (nle 
of  wbeat)  :  Willing  t.  Corrtc,  86  D.  C.  Q.  B. 
-46  (sale  of  three  cars  of  wbeat)  ;  Eckert  T, 
Scbocb.  15Q  Pa.  eSO.  28  Atl.  OM  (sale  of  BTe 
cars  dI  wheat)  ;  Dalrrmple  T.  Scott,  19  OnC. 
App.  Bep.  4TT  (sale  of  Hour)  ;  Webb  t.  Bhar- 
nan.  84  U.  C.  Q.  B.  410  (sale  of  2S0  cheeses)  ; 
Hart;  r.  Qooderbam,  SI  C  C.  Q.  B.  IS  (sale  ot 
three  cars  of  wine)  ;  Saaders  t.  Pottlltier  Bros. 
Fmlt  Co.  144  N.  Y.  SOD.  29  L.  R.  A.  431,  39  N. 
K.  TB,  Reversing  TO  Hun,  SOT,  26  N.  Y.  8upp. 
3BT  (sale  ol  ten  cars  of  apples)  ;  Crosseft  v. 
■Carleton.  23  App.  Dlv.  880.  4S  N.  Y.  Supp.  300 
(sale  of  1,000,000  wheat  bags)  :  Short  v. 
Tbreadglll.  8  Tei.  App.  Civ.  Caa  (WUlson)  | 
288  (sale  of  ten  cars  of  Dom)  ;  BteTenson  V. 
HeLean.  L.  B.  D  Q.  B.  Dlv.  848,  4S  L.  J.  Q.  B. 
N.  B.  701.  42  L.  T.  N.  8.  897,  28  Week.  fiep. 
■aie  (vie  of  Iron)  ;  Joseph  v.  BIcbardaon,  88 
W.  N.  C.  4ST  (nle  of  Iron  rails)  :  Utlef  v.  Doa- 
atdson.  94  U.  8.  2B,  24  L.  ed.  M  (sale  of  bonds)  ; 
Thome  T.  Barwlck,  16  U.  C.  C.  P.  360  (sale  of 
400  bides)  ;  Alford  v.  Wilson,  20  Fed.  Bep.  96 
(contract  to  fDrnlsb  tS.OOO  stock)  :  Central 
Tmst  Co.  T.  WabBih.  Bt.  L.  &  P.  R.  Co.  B8  Fed. 
Bep.  t>61  (contract  to  carry  coal)  :  Baveland  v. 
-Oreen,  40  Wis.  481  (charter  cargo  of  wheat)  ; 
Bnoer  v.  Sbaw,  168  Uass.  198,  46  N.  S.  617 
(to  let  all  the  cattle  space  on  a  line  of  ships)  ; 
Wells  V.  Ullwaokee  A  BI.  P.  R.  Co.  80  Wla  605 
(ballasting  railroad)  :  Bchtilts  v.  Phenli  Ins. 
'Co.  TT  Fed.  Rep.  STB  (Ininraiice)  ;  Oarrettsoa 
V.  North  Atchison  Bank.  T  L.  R.  A.  4S8,  39 
Ved.  Bep.  168,  47  Fed.  Bep.  887,  AtBrmed  In  2 
<!.  C.  A.  14S,  4  V.  8.  App.  S97,  SI  Fed.  Bep. 
1S8  (to  accept  draft)  ;  Whllden  v.  Uerchants' 
■*  P.  Nat.  Bank,  64  Ala.  1,  38  Aoi.  Rep.  1  (to 
-accept  draft)  :  Bank  of  Montrsal  v.  Thomas, 
U  Ont.  B«p.  SOS  (to  accept  dtaft> :  Calhoun  v. 
<OL.R.  A, 


Atchison,  4  Bush,  285,  S6  Am.  Dec.  299  (lease 
of  farm)  ;  Post  v.  Dsrls.  T  Kan.  App.  217.  62 
Pac.  DOS  (lease  of  land)  ;  Prosser  v.  HeDderson, 
20  V.  C.  Q.  B.  438  (lease  of  baaae  for  one 
jear). 

Where  a  part;  telegraphs  and  offers  his 
wbeat.  of  the  quality  and  grade  proposed,  at  a 
certain  price,  and  the  other  partj  answers  ac- 
cepting the  propoalllon,  tbat  moment  the  minds 
of  the  parties  taeeC  In  agreement,  and  the  con- 
tract of  sale  Is  complete.  Andrews  T.  Bchrel- 
ber.  93   Fed.   Rep.   367. 

And  where  a  party  offered  (.91  a  buahel  for 
wheat  f,  0.  b.,  and  this  was  not  accepted,  and 
later  the  defendant  offered  to  take  tnat  price 
but  the  plalnllS  did  not  then  want  the  wbeat. 
and  sabsequentlj  plaintiff  telegraphed.  "Will 
take  your  wheat  at  (.04  t.  o.  b.."  and  defendant 
answered.  "Will  accept  jout  offer  ninety-four: 
send  directions  about  shlpplng,"^ — It  was  held 
that  then  was  a  complete  contract.  Marsball 
v.  Jamleson.  42  U.  C.  Q.  B.  115. 

And  the  shipping  bill  was  held  to  be  part  of 
the  contract,  where  a  telegram.  "Can  you  ship 
three  carloads  Treadwell  wbeat  this  moach  at 
»1,20,"  was  followed  by  a  letter  from  tbe  pur- 
chaser, "Inclosed  I  Bead  you  shlpplug  bill  for 
three  cars  Treadwell  wbeat  bought  from  yon 
last  night  at  tl-20.  whlcb  pleaae  ship  as  soon 
as  possible."  Willing  v.  Carrie.  88  U.  C.  Q.  B. 
46,  In  this  esse  tba  shippers  Inserted  lu  the 
shipping  but  "at  owner's  risk  of  delay,"  and  the 
rurcbaser  refused  to  take  tbe  wbeat  with  that 
added.     This  refusal  was  Juatlfled. 

A  contract  made  by  letters  and  telegrams,  for 
the  sale  of  five  cars  of  wbeat.  may  be  eompleta. 
Eckert  v.  Scboch,  ISB  Pa.  680,  26  Atl.  664. 

And  where  a  written  offer  was  made  to  sell 
some  flour  on  certain  terms,  and  a  telegram  re- 
■pondlng,  "Letter  received.  Offer  accepted. 
Writing:"  and  no  letter  was  written  by  tba 
pnrcbaser, — It  was  held  that  there  was  a  com- 
plete  contract.  Dalrymple  v.  Bcott,  19  Ont 
App.  Bep.  477. 

A  telegram  sent  by  an  agent,  "Name  lowest 
price  for  your  tAeese,  stating  tbe  namber  ot 
boxes ;"  answered,  "Will  sell  SSO  cbeeaea  at  tan 
and  a  half  cents :"  and  an  Immediate  reply,  "t 
will  accept  your  offer.  When  will  you  boxt 
Answer." — constitute  a  eontraet  that  Is  bind- 
ing on  the  vendor,  and  an  actlMi  will  He  by  th* 
principal,  although  tbe  telegrams  are  signed 
only  by  bis  agent.  Webb  v.  Bbarman,  34  V.  C. 
Q.  B.  410. 

And  a  letter  pricing  llqnor,  quantities  not 
i*a»  than  a  carload,  and  rsqoesting  an  order. 


Caluobhu  Supokmb  Conur. 


and  a  Wcfrun  nait  dar-  "Send  tbree  carloadi 
blgb  wiDei,"  coDBtltote  ■  complfl?  contract,  al- 
thougb  tbe  defendantB  aniwered  that  Ibe  prJca 
bad  advanced  and  rsfuBed  to  deliver.  Hatty  T. 
Gooderham,  81  U.  C.  Q.  B.  18. 

A  propoaal  bj  mall  accepted  conditional);  bj 
telfgrapb,  and  a  repi;  b;  mall  refusing  condl- 
tlona  and  atatlng  terma.  and  a  telegrapb  reply, 
■'    Mitlgfactorj 


■wer  and  will  forward  e 


i  the  a 


right,  MQd  contract  as  stated 
ODF  meesiiKe," — ware  held  to  ba  a  contract  In 
writing.  BlthouKb  the  formal  agreement  there- 
after sent  wag  rejcoted  aa  containing  new  condi- 
tlona  Sandera  T.  Fottlltzer  Bros.  I'Tult  Co. 
144  N.  Y.  ZOe,  26  L.  R.  A.  431,  36  N,  E.  TO, 
Baversing  70  Hun.  5fl7,  2B  N,  I.  Supp.  25T. 

In  CroBsett  r.  Carleton.  23  App.  U\v.  3GB.  48 
N.  Y.  Snpp.  309.  a  contract  by  telegraph  Coi 
1,000.000  wheat  baga  waa  held  binding,  oa  tbc 
ground  that  the  accepting  seller  was  liable  if 
bs  waa  an  agent,  for  not  diacloalng  hla  Princi- 
pe 

And  a  propoEltlon  by  letter,  accepted  by  tele- 
graph, for  10  cars  of  corn,  constitutes  a  con- 
tract. Short  T.  Tbreadglll,  S  Tet  App.  CIt, 
Ca».  (Wlliaon)  {  267. 

A  contract  for  the  sale  of  Iran,  where  the 
proposal  Is  by  letter  and  tbe  acceptance  by  tele- 
graph. Is  binding.  SteTensoD  t.  UcLean,  L.  B. 
B  Q.  B.  Dlv.  346.  49  L.  J,  Q.  B.  N.  S.  701,  42  L. 
T.  N.  8.  897,  2S  Week.  Rep.  91fl. 

Ad  Implied  warraQty  of  quality  waa  held  to 
be  created  In  a  contract  of  sale  of  Iron  rails, 
made  by  letters  and  telegrams.  Josepb  t.  Rich- 
ardson, as  W.  N.  C.  487. 

In  Utley  t.  DonsldsoD.  94  U.  S,  29.  24  L.  ed. 
G4,  It  was  held  that  telegrams  constltaled  a 
complete  contract  o(  tbe 


And  1< 


e  of  tour  hundred 
bldeSL      TbOTDe  t.  Barwick,  16  C.  C.  C.  P.  3Q9. 

A  propoBltlOD  by  letter  for  the  defendanta  to 
furnish  to,000  paid-up  atocli  to  each  of  three 
persons,  In  case  of  the  success  of  a  new  enters 
prise,  and  aa  answer  by  telegraph,  "I  will  pro- 
Tide  for  (be  (15.000  stock,"  were  beld  to  con- 
stitute a  binding  contract.  Alfard  v.  Wilson, 
20  Fed.  Rep.  06. 

A  can  tract  by  telegraph,  autborltlng  the 
agent  to  make  a  contract  to  carry  coal,  was  held 
binding.  CcDtral  Tritat  Co.  t.  Wabaah,  at.  L, 
*  P.  R.  Co.  38  Fed.  Rep.  Bfll. 

Where  tbe  defendant  authorised  C.  condl. 
tlonally  to  charter  ibe  J.  D.  Sawyer  far  a  cargo 
«f  wheat  from  Milwaukee  to  Buftalo.  and  C. 
eoDTersed  on  tbla  matter  with  B.,  ■  rcsael  brok- 
er, wbo  telegraphed  to  the  plalDtllf  at  Milwau- 
kee. "Charter  J.  D.  Sawyer,  ten  lenta;"  and 
the  plaintiff  chartered  the  vessel,  and  tele- 
graphed t«  B.,  "J.  D.  Sawyer  l>  chartered  at 
ten  cents;"  and  B.  showed  the  telegrom  to  the 
defendant,  who  did  not  object, — It  was  held  that 
It  the  defendant,  with  knowledge  of  the  tele 
grams,  ratified  plalntltT'a  act,  he  must  also  have 
ntlfled  B.'s  act  Id  sending  the  order,  and  he 
waa  bound  by  tbe  order  as  delivered.  Saye- 
land  V.  Green,  40  Wis,  431. 

And  wbere  au  offer  Is  accepted  by  telegram 
before  a  telegram  revoking  It  baa  been  sent,  and 
the  aeceplancB  la  received  before  the  revocation 
of  the  offer  Is  received,  there  Is  a  complete  con- 
tract. Brauer  v.  Shaw,  168  Mass.  198.  46  N. 
B.  eiT.  This  was  a  contract  to  let  all  the 
cattle-carrying  space  on  the  line  of  Bteamahlpa. 
(or  tbe  Hay  sailings,  at  so  much  a  head. 

A  telegram :  "We  want  ballaating  done 
from  B.  lo  U.  and  will  pay  you  forty-B' 


Will 


■    flulck,' 

wblcb  waa  answered  by  acceptance,  and  the  re 
ply :  "Xou  can  have  the  work  and  want  yon  tc 
60L.R.A. 


commence  Immediately.  You  ean  got  wbat  mas 
you  require  from  those  now  on  the  Uire.  I  want 
to  Bee  you  an  your  arrival.  By  whicb  road  will 
you  comeT" — ranatltuted  a  contract;  bat  tha 
company  could  stop  the  work  when  It  pleased. 
Parol  evidence  was  not  admissible  to  prove  that 
tbe  ballast  log  referred  to  Included  tbe  entira 
line  from  B.  to  M.  Wells  T.  Ullwaokm  ft  St. 
P.  R,  Co.  30  Wla  605. 

And  telegrams  offering  to  Ininre,  accepted  by 
mall,  couatltute  a  contract,  atthougb  the  let- 
ter, on  account  of  Insufficient  postage.  Is  not 
delivered  before  a  Jobs  by  Ore.  Scbnlta  T, 
Phenli  Iqb.  Co.  77  Fed.  Kep.  875. 

Under  Mo.  Rev.  Stat.  |  533,  providing  that 
an  acceptance  of  a  bill  of  eichangc  must  be  Id 
writing,  a  telegram  to  a  bank  asking  If  It  would 
pay  T.'s  check  tor  (22,000.  and  the  reply  by 
telegraph,  "T.  Is  good.  Send  on  your  papers," 
^-are  a  contract  within  the  statute,  and  an  ac* 
ceplance  ot  tbe  check  tor  th«  Bum  named,  wher* 
cattle  are  sold  on  accoont  of  the  tel^ram, 
GarrettaoD  v.  North  Atchison  Bank.  7  L.  R.  A. 
428,  39  Fed.  Rep.  103,  47  Fed.  Rep.  867.  Af- 
Armed  In  2  C.  C.  A.  14S,  4  U.  S.  App.  557,  Bl 
Fed.  Rep.  198. 

A  telegram,  "We  will  pay  C.'a  draft  ie08,92," 
Is.  not  a  contract  to  accept  a  drafl  for  (680. 
Brlnkman  t.  Hunter,  73  Mo.  172,  39  Am.  Rep- 
4B2.  In  this  case  It  was  aald  that  this  tele- 
gram 1b  a  promise  In  writing  under  the  Mlasourt 
statute  relating  to  the  acceptance  of  bills  of  ei- 


Ala,   Code   1876,    {|   2101.    2102.    pro- 


Unde 

must  be  In  writing  signed  by  the  acceptor  or 
hiB  asent,  and  that  an  uncondlllanal  promise 
In  writing  to  accept  a  bill  before  It  Is  drawn 

Ing  where  parties  wrote  thai  on  being  Intorme* 
ot  the  price  of  cotton.  It  they  saw  a  margin 
they  would  authorize  C.  to  draw  for  the  cost, 
and  OS  being  Informed  of  tbe  prices,  promised 
by  lelettraph  to  advonce  the  cost.  Whllden  t, 
MerchauM'  A  F.  Nat.  Bank,  64  Ala.  1,  38  Am. 

And  a  party  sending  a  telegram  to  draw  on 
him  for  tbe  amount  ot  a  certain  draft  la  lia- 
ble to  a  bank  discounting  tbe  new  draft  on  tho 
faltb  ot  such  telegram.  If  no  time  Is  mentioned 
an  authority  to  draw  at  sight  will  be  Implied. 
Bank  of  Montreal  v.  Thomas.  16  Ont.  Rep.  503. 

A  telegram  by  owner  saying,  "You  can  lease 
Olen  Allen  for  (10,000,"  and  the  responao 
"Satisfactory:  will  take  Glen  Allen."  token  In 
connection  with  a  previous  letter  proposing  to 
IcDBB  It  for  the  year  1S06,  ahowa  a  speclllc  prop- 
osition made  by  the  one  party  and  accepted  by 
the  other,  and  comnlDB  ait  the  cBsentlai  element* 
of  a  contract.  Calhoun  T.  Atchison,  4  Bush, 
265.  96  Am.  Dec.  299. 

And  a  contract  to  leaaa  land,  made  by  tele- 
gram and  by  letter,  and  accepted  by  the  owner, 
was  held  blading  on.  the  tenant,  although  wheik 
the  lease  was  presented  ba  failed  to  execute  It, 
and  the  last  telegram  anthorlseA.  the  tenant 
to  take  poBseaalon  of  the  land,  conceding  all 
the  conditions  and  reqnlren>enta  exacted  by  the- 
tenant.  There  waa  nothing  more  left  for  tbe 
parties  to  do  ercept  to  execute  the  lease.  Post 
».  Davia,  7  Kan.  App.  21T,  52  Pac  903. 

A  contract  tor  tba  lease  ot  a  house  for  one 
year,  made  by  telegraph  accepting  offer  In  let- 
ter, was  held  valid.  Proswr  t.  Benderson,  39 
n.  C.  Q.  B.  438. 

But  in  the  following  eases  It  was  held  that 
telegrams  aud  writings  do  Dot  maks  contracts 
where  tbey  are  Incompleta,  disconnected.  In- 
definite, unconditional,  or  qnallflad.  In  these 
cases  the  question  ot  the  statnte  ot  tratida  waa 
not    discussed.     Strobridga   Utbograpblnf   Co. 


tHKL 


T.  Budall,  IB  C.  C.  A.  611.  *3  V.  8.  App.  160, 
7S  Fed.  Rsp.  eiQ  (to  reJoM  debt)  ;  Deahon  T. 
FoKllck,  1  WoodK  286,Fed.C«B.No.3,819(char- 
lerlog  iblp)  :  Lewli  f.  BtowDlDE,  ISO  Mbbb, 
ITS  (leue  of  land)  ;  HcFamn  t.  JohnaoD,  S 
ODt.  Bep.  ISI  (lale  ol  land)  :  Ctar  Broi.  t. 
RItkttta,  se  Iowa.  332,  S3  N.  W.  TG5  (sale  of 
Had)  :  Mliler  T.  Nugent.  12  Ind.  App.  348,  40 
N.  IS,  262  (iBle  or  land)  ;  Robinson  t.  Weller. 
81  Ga.  T04,  8  9.  V.  44T  (nle  ot  land)  ;  Bak«r 
T.  Halt,  66  Wla.  100.  14  N.  W.  8  (uile  of  land)  : ' 
Tilbot  T.  Pettlgrew,  8  Dak.  141,  13  N.  W.  678 
(ule  at  lanil)  :  Seley  T.  WllllamB.  20  Tex.  Civ. 
1pp.  405.  SO  8.  W.  300  (Bale  of  G  can  of  corn)  : 
Ulnnenta  LIdBeed  Oil  Co.  T.  Collier  White  Lend 
Co.  4  Dill.  431,  Fed.  Caa.  No.  a.63B  (sale  ot  3O0 
barralBOf  oil)  ;  Martin  ▼.  NortliweKeni  Fuel  Co. 
22  Fed.  Rep.  590  (nla  of  coal)  :  Jamea  t.  Mar- 
lon Ftult  Jar  &  Battle  Co.  60  Mo.  App.  20T 
IBle  of  fruit  Jars)  :  Mclatoib  v.  Brill,  20  U.  C. 
C.  P.  4ZS  itale  of  100  k?E>  of  butter)  ;  Cameron 
T.  Wright,  21  App.  DlT.  390,  4T  N.  Y.  Supp. 
STl  (Bale  of  atock)  :  Carter  v.  BiDgbam,  32  U. 
C.  q.  B.  619  (aale  of  bopa)  :  W.  ft  H.  M.  Gould- 
lag  *.  Hammond.  4  C.  C.  A.  G33.  13  U.  S.  Apu. 
30.  M  Fed.  Rep.  630  (aale  of  B  cargo  of  rock). 

waa  held  Incomplete.  Strobrldga  Llthograpb- 
iDg  Co.  r-  Randall,  IB  C.  C.  A.  Oil,  43  U.  8. 
I.  73  Fed.  Rep.  619. 


Hobot-Lachhuhd  Co.  2^ 

RoWnaon  t,  Weller,  81  Ga   T04,  8  8.  1 


Ire    an   offer  b;    the    tender    o 
□□easee,  and  aaia  that  ": ' 
writing  b;  Hhtch  ahe  n 
i  had   the  right   to  retl: 


!t  the  olTer  to  aell  to  re- 


It  It  K 


■  beld  c 


a  prior 


n  the 


Strobrlclge    Lithographing    CO. 
andall,  T8  Mich.  105.  44  N.  W.  134. 
And  two  telegramB  did  not  eonatltute  a  con- 
■act  where  the  matter  waa  not  Anally  ctoaed. 
«^oo  T.  Foadlck,  1  Woods,  }t86,  Fed.  Caa.  No. 


r  1,600.     1  might  take  2,000 :  and  also 
■r  June  19  ;  willing  to  take  1,500  tor  38  feet 


0  tbia 


(Mon- 


nlng  MuDday  to  accept  *1,500. 
nilllng  immediate  reply."  TblB  waa  anaweref 
by  telegram.  "Come  at  once."  These  are  nol 
BO  connected  ai  to  form  a  concluded  agreement 
UcFarrea  v.  Johnson.  0  Ont.  Ken.  161.  Id  thli 
cast'  the  plalnlllF  claimed  the  postal  offer  wai 


.(  35  fee 


n  tor  tt 


13.000 


the   V 


lob   la   ambiguous  and   mlauQderalood 
in  intelligible,  and  Is  accepted  Ihri 
erataQdlDg,  Is  not  a  contract,  and 
□forced.     Clay   Bros.   y.   Rlckelta.   60 
i,  23  N.  W.  70B. 

Iiere  a  coatract  to  purcbise  a  farm  fc 
1  Bubsequentl 


odor. 


sell    t 


other 


Klefraphed  the  purchaser,  "Will  you  take  (400 

and  let  Itaem   bare  It,   or   will   yon   take    ' 

113.100?"    and    Che    purchaser    replied    ": 

take  1400  and   let  them   haTe  the   term: 

Ibeothei  partlea  did  not  take  the  farm, — 

keld  Chat  the  purchaser  could  not  recovei 

■be  Tendor  the  (400.     Miller  y.  Nugeot,  12  led. 

App,  348.  40  N.  E.  282.  N.  Y.  Supp.  671,  I 

An  adTertlsement   "for  aale"   by   a  party   '  ~ 

Ttaneaaee  of  beT  home  place  Id  R — .  Georg 
and  a  telegram  by   her  In   responae   to  an   In.     new  condition 
plry,  "I  aak  (2.000  for  my  place  one-third  cash    menl.  and  a  letter  iraa  nntten  D 
aad  balance  la  twelve  and  eighteen  months ;"    ty  on  the  next  day  to  the  effec 
aad  a  reply  from  R — ,  Georgia,  "Offer  accepted,    required  conBtmatlon  before  It 
laoaey  ready,  send  deeds  at  once." — do  not  cod-  1  Ing  on  him. 
Hltiiie  a  contract  tn  wiUIng  binding  the  yen-        In  Carter  i 
SO  L.  11.  A. 


Is  not 

>  the  c< 


gin 


rlflng. 


0  wheth- 


mlnda  of  the  partlea  met. 
where  a  letter  accepting  an  offer  to  aell 
indltlona  the  place  of  payment  and  dellT- 
d  Is  followed  by  a  telegram.  "Have  writ- 
ten you.  WUl  take  land  at  your  Bgures.  An- 
iwer:"  bnt  before  either  letter  or  telegram 
'caches  the  on-ner  he  nrltes  withdrawing  bis 
iffer, — It  Is  held  that  the  telegram  rererriug  to 
the  letter  as  containing  the  acceptance  le  not 
idltloual   acceptance.     Baker 


olt,  56  T 
a  July  5,  P. 

?■'  July 


L  100.  ] 


N.  V 


"What  ii 


addition 


imesteada 
plied:  "I  can  furulsh  to- 
at  t6  and  additional  elgbtlea  at 
July  12  P.  telegraphed:  "Send 
ra'  additional  eighties  to-day," 
It  with  a  letter  pricing  them  at 
'legrams  w 


',  3  Dak.  1 


ralboC 


1.  the 


>  price  ot  t 


e  a  contract  where  the  kind  of 
mentioned  In  the  last  telegram. 
jnient  the  Dili  of  lading  wttb  draft 
1   which    waa    paid,    showa 


crforn 


rovldim 


IStUS. 


Dunty 


tracted  In  writing  to  perform  an  obllgatl 
any  particular  county  suit  may  be  broiix 
Buch  countf.  or  In  tbe  county  In  whicb  tl 
fendant  baa  his  domldl.  Seley  v.  Willian 
Ter,  CIV.  App.  405.  BO  8.  W.  300. 

A  contract  may  be  made  by   telegrams 
la  binding  when  the  accepting  telegram  li 


1  Linseed  Oil  Co.  V.  Collie 
Jill.  431.  Fed.  Caa.  No.  O.i 
e  the  delay  In  accepting  i 


of  dell 


White  Lead  Co. 

It   In  this 
eaaonable, 

1   coaalder  the   coal   sold. 


^orthw. 


.  Maili 


In  JaracB 
69  Mo.  App.  207,  a  c 
held  to  be  Incomplete 
layed   lb  aendlng  an  i 

And  a  telegram  pricing 

take   your   butter  It  good 


'One  hundred 
reply,   "Will 

te  a  contract,  as  the  reply  quall- 
Mclntosh  7.  Brill,  20  U.  C.  C.  P. 

Wright.  21  App.  Div.  305.  4T 
hat  telegrams  for 
conatitute  a  con- 
legram  Imposed  a 
and  place  of  pay- 


Id  tie  bind- 
BlDgbam,  83  D.  C  Q.  S.  BIB, 


OlUVOBlfU  BtlPBSm  OODBT. 


It  wu  beld  tbat  then  wu  do  binding  contract 
(«t  tbe  nic  ol  bopi  wb«ra  tbe  defeodtuil'i  aa- 
•WW  b;  telegr&m  wr«  ■  qnallSed  Bcceptanee  ol 
tbe  offiT  botb  ■■  to  gukatltr  and  tlma  of  dellT- 

In  W.  A  H.  M.  GouldlDK  T-  HimmoaO,  4  C.  C 
A.  BS8,  13  U.  8.  App.  SO,  U  Fed.  Rii(l.  639,  It 
HBi  beld  th>.t  taleciama  rcQueitlDg  ttae  eiten- 
■loiL  of  time,  U»t  were  Dot  aceepCed,  dtd  not 
modlfr  tbe  orislcel  eoatract. 


e  line,  and  alio  tbe 
torn  of  tho  mesiage  ■■  KQt  and  as  recelTcd. 

Tbe  dellTccr  ot  a  measaEe  to  tbe  compaQT  )■ 
a  ilinlnK  bj  the  Koder  under  the  itatnte  ot 
fraudi.  Tbe  dellverj  to  the  compaaj  of  a  mes- 
■ase  mar  conititute  a  contract,  aa,  where  cor- 
renwDdenee  la  bexun  bj  lelegraiih,  tbe  dellT- 
erj  ot  a  reply  meiia^  to  tbe  companj  accept- 
ing a  propoiltlon  eonetltotee  a  coDtract.  It 
aeemi  that  the  weight  ot  aulhorltr  la  that  tbe 
measage  aa  dellTered  by  the  cocopany  to  tbo 
addressee  la  the  one  that  controls,  where  It  dif- 
fers from  the  mesaage  as  sent.  But  tbts  la  not 
the  Eogllsh  rule,  and  there  Is  some  coafllct  of 
■uthoritles  In  this  country. 

The  SngllBh  and  Canadian  telegraph  mea 
aagei  also  differ  from  the  American.  In  that  thi 
latter  are  written  and  signed  like  a  letler,  ant 
the  English  and  Canadian  art  aa  followa 
"From  A.  B.  Com  Eichange,  London,  to  C.  D, 
Dublin,  Ireland.     Buyer  takes  100  torn  of  hay 


It  S  L.  ■ 


a  beld 


The  message  dellrered  to  the  company 
to  be  signed  by  the  sender,  on  the  grouna  idbl 
he  constitutes  tbe  telegraph  company  his  agent. 
Godwin  y.  l^rancls.  L.  R.  B  C.  P.  295.  22  L.  T. 
N.  8.  3a8.  3S  L.  J.  C.  P.  N.  S.  121;  McBlala  T. 
Cross,  25  L.  T.  N,  B.  804  i  Bundy  v.  Johnson, 
«  U.  C.  C.  p.  221. 

The  plaintiff,  by  letter,  offered  to  buy. an  ■■- 
tate  (or  a  glvra  sum.  The  defendant 
by  telegram,  "Xonr  offer  for  tbe  L. 
accepted."  The  Instructions  for  the  message 
were  signed  by  the  defendant :  but  the  telegram 
Tecetyed  by  the  plaintiff  merely  contalaed  the 
naiDi:!  of  the  sender  and  the  receiver,  wrltci 
hy  the  company's  clerk  In  tbe  uaual  prlnti 
form.  It  was  beld  that  thia  was  a  aoOlcleni 
signature  by  the  defendant,  under  the  statute 
of  frauds,  to  render  him  liable  to  be  charged  on 
the  contract.  Godwin  T.  FcbdcIs,  L.  B.  S  C.  P. 
296.  22  L.  T.  N.  B.  338,  89  L.  J.  C.  P.  N.  8.  121. 
In  this  case  the  court  aald :  "The  InstructloDS 
tot  tbe  telegram,  seeepting  the  termi  proposed 
by  the  plelntlfl'a  letter  ot  the  Gth  of  October, 
1S6T,  were  signed  by  the  defendant.  It  was 
contended  that  that  was  not  a  algnature  of  the 
contract,  the  paper  ao  signed  being  mere  In- 
structions to  the  telegraph  clerk.  Assuming 
that  argument  to  be  correct  (though  I  am  not 
prepared  to  adopt  It),  that  would  be  Inatrnc- 
tlnna  to  the  company  to  do  that  which  In  tbe 
ordinary  course  o(  their  bualneaa  la  done.  Now, 
tbe  ordinary  course  of  business  Is  to  transmit, 
to  write  out,  an  eiact  copy  of  tbat  which  la  In- 
tended to  be  conreyed.  and  to  forward  It.  The 
acceptance  of  the  plaintiff's  offer  Is  In  the  body 
of  tbe  document.  The  telegraph  clerk  copies 
It,  signs  It,  and  sends  It  to  the  plaintiff,  the 
name  of  the  seller  appearing  tbereon,  / 
apoDdence  ensues  between  the  parties 
footing  tbst  there  had  been  a  binding  contract 
for  the  sale  of  the  eatate :  and.  If  the  defend- 
ant had  authority,  It  Is  clear  that  what  wai 
.done  did  eonstltnta  a  binding  contract.  But, 
.fiOL.  R.  A. 


Independently  ot  that,  I  am  prepared  to  hold 
that  the  mere  telegram  written  out  and  signed 
In  the  way  Indicated  by  the  telegraph  clerk.  If 
dona  with  the  authority  of  the  Tendora.  would 
have  been  a  sufficient  signature  within  the  atat- 

-_  McBlaln  T.  Cross,  2B  L.  T.  N.  8.  SO*,  hold- 
ing that  a  contract  by  telegraph  la  yalld  nndei 
the  statute  ol  ttauda,  Wlllea,  J.,  says :  "Thea* 
la  here  otvloualy  a  contract  upon  these  tolo- 
grams  to  take  hay  hydraulic  pressed.  In  the 
case  of  Oodwlo  t.  Francis,  !<.  B.  0  C.  P.  295. 
33  L.  T.  N.  B.  S38.  S8  L.  J.  C.  P.  N.  B.  121,  lu 
terms  In  which  I  concur.  It  Is  laid  down  by  my 
brother  Brett  that  the  signatures  to  tbs  Inatmc- 
'  a  telegram  amount  to  a  algnature  of 
cact  embodied  In  tbat  telegram.  He 
says:  'I  think  there  la  erldence  tha«  the  defend- 
-  whan  be  signed  the  Instructiona  Intended 
to  operate  aa  his  algnature  to  the  contract, 
and  tbat  It  eonatltuted  a  blading  contract 
signed  by  him.  If  be  bad  authority  to  enter  Into 
It.  Then  It  was  objected  tbat  the  defendanfs 
name  appearing  on  the  paper  was  Inaufflclent. 
hecaaae  tbe  defendant  bad  do  power  to  delegate 
to  the  telegraph  clerk  an  authority  to  sign  hia 
name.  1  think,  buwerec.  It  must  be  asaumed, 
as  agslnat  him.  that  be  had  aulborlty  to  dele- 
gate to  the  clerk  the  power  lo  algD  for  him,  aod 
that  the  signature  so  placed  waa  binding  upon 
him.'  It  we  did  not  hold  such  to  be  the  law 
the  conranlencF  which  the  modem  Inyentlon  of 
the  electric  telegraph  has  bestowed  upon  man- 
kind would  be  In  B  great  measure  subTerled." 

In  BuDdy  T.  Johnson,  S  U.  C.  C.  r.  221,  the 
court  said :  "I  think  that  when  a  party  places 
a  writing,  signed  by  blmaelf  and  addresacd  to 
BDother  party  at  some  other  place  <BS  In  this 
cBsel,  In  order  to  haye  the  exact  contents  ot 
aiLch  writing  tranamitted  and  communicated  to 
tbe  other  party.  In  the  handa  o(  tbe  operator 
or  person  In  charge  ot  a  tel^raph  office,  be  aa 
much  makes  that  operator  hi  a  agent  to  make  the 
offer  contained  In  auch  writing  aa  If  he  had 
placed  tbe  same  writing  In  the  handa  of  some 
commission  merchant,  and  had  said,  write  and 
make  thIa  offer  In  my  name  and  In  my  behalf 
to  the  party  to  wbom  I  have  addressed  it,  keep- 
ing the  original  In  your  own  hands." 

The  delivery  to  the  telegraph  compaoy  ot  ft 
reply  accepting  a  proposition  may  be  a  contract 
where  the  correspondence  Is  b^an  by  telCKraph. 
In  Trevor  r.  Wood,  SS  N.  Y.  SOT,  93  Am.  Dec 
Gil,  It  was  beld  that  a  contract  was  complete 
under  the  statute  of  frauds  by  tbe  delivery  of  ■ 
telegram  to  tbe  telegraph  company,  accepting 
a  proposition  made  by  the  telegram,  allhougfa 
the  acceptance  was  delayed  In  the  transmla- 
siOD  for  four  days  on  account  of  tbe  deraoge- 
ment  of  the  telegraph  line,  and  a  revocation  ot 
the  proposition  was  attempted  before  the  ac- 
CFptaoce  was  received  at  the  deattnatloD.  Id 
this  case  It  waa  said :  "It  wag  agreed  between 
these  parties  that  their  business  should  be 
transacted  through  tbe  medium  of  tbe  telegraph. 
The  object  of  this  agreement  was  to  subctltut* 
the  telegraph  tor  other  methods  of  communica- 
tion, and  to  give  to  their  tranaactlona  by  It 
the  same  force  and  validity  they  would  derlTa 
If  they  had  been  performed  through  other  agen- 
clea.  In  accordance  with  this  agreement  The 
offer  was  made  by  telegraph  to  the  appellsnta 
lo  New  Tork.  and  the  acceptance  addreased  to 
the  reapondents  In  New  Orleana,  and  Immedi- 
ately despatched  from  New  York  by  order  of 
the  appellsnta  It  cannot,  tberefore,  be  aald 
that  the  appellants  did  not  put  their  accept- 
ance In  a  proper  way  to  be  eommualcated  to  tbe 
re^Mtmlents,  for  they  adopted  the  method  ot 
commtmlcatlon  which  had  been  need  in  th* 
transaction  by  the  reepondenta.  and  which  ha4 
beesi  Bslectsd  by  prior  agreement  batveen  tltua 


Brewkb  t,  Hoiut-Lacbmitmd  Go. 


SSI 


u  that  b;  mtana  ot  wUcb  thalr  boiliieM  ttianld 
te  Inn^eted.  UnAw  ttMM  circaDUtancea  the 
■euHns  Dl  tbe  deiiiateh  must  b«  refuded 
^  ot  th< -    --     -' 


In  HDWlcr  T.  Whipple,  48  N.  H.  487,  It  wsi 
Hid  tbal  tbe  meuace  bs  commanlcatad  to  th* 
ptrtr  accept iDg  a  propoiltlou,  and  hli  raplj  as 
dellTered  to  tbB  operator  to  be  returned,  are 
■bat  would  (OTcrD  tn  coDitrnlox  a  contract 
rbtn  cureipondNice  la  lo  II  cited  b;  teleerapb. 
It  wai  lurther  lald :  "Wben  a  contract  li 
mide  b7  telegrapb.  whkh  must  tw  lb  vrltlns 
Iv  tbe  ilatnte  ot  fraud*,  II  tbc  parties  author- 
lie  tbeir  ageDti.  eJtber  In  writing  or  bj  parol, 
to  make  a  proposition  OD  one  aide,  and  tbe  other 
Ptrtj  accept!  It  throuKb  the  telegraph,  that 
coulitutea  a  contract  la  writ  las  under  tbe  stat- 
ute of  trande :  l>eeau*a  each  parlj  authorises 
Ui  agents,  the  companj  or  the  compaaT'i  oper- 
ator, to  write  (or  him  :  and  It  makes  no  dir- 
lerence  whether  that  operator  writes  the  offer 
or  the  acceptance  In  the  presence  of  hie  princi- 
pal and  br  bis  eipreia  direction,  with  a  steel 
pen  an  Inch  long  attached  to  an  ordinary  pen- 
holder, or  whether  his  pen  be  a  copper  wire  a 
iboDsand  miles  long.  In  either  case  the  thonght 
li  communicated  to  tbe  paper  bj  use  of  the  flo- 
(tr  resting  npoD  tbe  pen :  nor  does  It  make  an; 
dltterence  that  la  one  case  mmmoa  record  Ink 
li  Dsed,  while  In  tbe  other  ceae  «  more  subtle 
fleid,  kniMirn  as  electricity,  performs  the  same 

In  BtcTenson.  t.  McLean,  L.  B.  6  Q.  B.  DIt. 
iWfl.  40  L  J.  Q.  B.  N.  S.  701.  42  L.  T.  N.  8.  897, 
2S  Week.  Rep.  016,  where  a  broker  bad  the  re- 
tuiat  all  day  of  a  lot  of  Iron,  and  telegraphed 
It  1^5  r.  K.  that  he  bad  -sold  It,  and  at  1.34 
r.  H.  the  Tendor  sent  «  telegram  stating  that  be 
lud  sold  It.  It  waa  lield  that  tbe  vendor  wai 
bound  bj  tbe  sale  made  by  tbe  broker.  In  thli 
ose  the  court  said :  "It  cannot  make  anr  dif- 
ference whether  the  negotiation  Is  carried  on  bjf 
poat.  or  by  tol^raph.  or  by  oral  meaaage.  I( 
tbe  otter  Is  not  retracted.  It  Is  in  force  as  a 
(onllnulng  offer  tUl  the  time  tor  accepting  or 
rtjecling  It  has  arrlTed.  But  If  It  Is  retracted, 
there  Is  an  end  of  the  proposal." 

In  Utnnesota  Linseed  Oil  Co.  Y.  Collier  White 
Lead  Co.  4  Dili.  43S.  Fed.  Css.  No.  0,630,  It 
via  nld  that  the  same  rule  applies  to  a  tele- 
gTBDi  ai  to  a  letter,  and  that  a  contract  may  be 
completed  on  the  delivery  to  the  telegraph  com- 
pany of  the  telegram  closing  tbe  bargain, 
■That  when  an  offer  Is  made  by  telegraph,  an 
acceptance  by  telegraph  takes  effect  when  tbe 
despatch  containing  the  acceptance  Is  deposited 
tor  transmlaalon  la  the  telegraph  office,  and 
not  wben  It  la  received  by  tbe  other  party."  It 
1»  held  that  the  delay  In  accepting  by  telegram 
In  tbie  case  prevented  tbe  contract  from  being 
completed. 

In  True  v.  International  Teleg.  Co,  60  He.  S. 
11  Am.  Rep.  1S6,  the  telegraph  company  was 
held  liable  for  damages  to  Che  purcbaser  for 
not  delivering  to  the  vendor  tbe  purchaser's 
Wlfgrani  accepting  an  offer  for  a  cargo  of  com. 
Thli  Id  effect  holds  that  the  delivery  of  a  tele- 
tnm  to  tbe  company  conitltnCes  a  contract, 
allhougb  the  tueallon  as  to  whether  the  orlg- 
ir  the  copy  coDStltutea  the  contract  Is  oot 


But  where  something  else  remains  to  be  set- 
tled In  respect  to  aa  offer  by  telegraph,  the  ac- 
ceptance of  the  offer  by  dellverlog  a  telegraph 
message  to  the  company  wilt  not  complete  the 
Rtoiract  where  tbe  despatch  doea  not  reach  Its 
destination.  Baas  v.  Uyers,  111  HI.  421,  S3 
Am.  Bep.  634.  In  tbia  case  It  waa  said ;  "In 
the  above  cases,  ta  4  Dili,  and  88  M.  T.,  It  wss 
beld  that  tbe  Bame  nile  applied  In  tbe  case  o( 
MLR.  A. 


corrMpoDdenca  by  telt«rapb  m  In  tbe  easa  of 
correspondence  through  the  mall.  Whether  tb'a 
rule  does  so  fully  apply  in  tbe  former  case  we 
do  not  And  It  aecessary  now  to  determine,  as, 
conceding  that  It  does,  we  do  not  conalder  that 
the  mis  has  application  to  the  facta  of  the  pres- 
ent case.  We  think  that  under  the  arrange- 
ment entered  Into  between  the  partlea,  tbe  for- 
mation ot  tbe  contract  was  made  dependent  up- 
on the  BCDtal  communication  by  telegraph,  to 
Myera,  of  Hsaa's  acceptance." 

Some  caaea  bold  that  the  meaaage  delivered 
at  the  destination,  although  errouaoua.  consti- 
tutes a  binding  contract.  Westera  U.  Teleg, 
Co.  V.  Shotter,  71  Ga.  780 :  Taylor  v.  The  Bob- 
ert  Campbell,  20  Uo.  264  (reply)  :  Dunning  v. 
Roberts.  BS  Barb.  4es  (agency)  :  Ilaubelt  Bros. 
V.  Bea  &  F.  UIll  Co.  7T  Mo.  App.  672  (agency)  ; 
Bom  v.  United  Statea  Teleg.  Co.  S  Abb.  Pr.  N.  S. 
408    (agency). 

Where  a  telegraph  company  was  held  liable 
for  damagea  for  erroueously  transmitting  a 
message,  thereby  pricing  turpentine  below  value. 
It  was  also  held,  following  the  American  au- 
thorities, that  the  mercbact  should  settle  with 
his  cuatomer  at  tbe  price  Sied  by  tbe  telegram 
delivered,  and  that  the  company  should  reipond 
in  damagea,  which  are  tbe  difference  between 
the  market  value  and  tbe  price  sold.  Western 
n.  Teleg.  Co.  v.  Shotter,  71  Qa.  760. 

And  where  a  party  sent  a  telegram  to  a  boat, 
which  was  delivered  Co  Its  oOcers,  a  telegram 
In  reply  delivered  to  luch  party  was  admlsslbla 
In  evidence  without  proof  thst  II  was  sent  by 
the  master,  and  such  telegrams  were  held  to  b* 
a  contract.  Taylor  v.  The  Bobert  Campbell, 
20  Mo.  254. 

Where  the  telegraph  ageot  was  directed  to 
writ*  out  and  send  a  meaaage  gnarauteelng  the 
credit  of  A,  aod  by  mistake  wrote  and  sent  a 
measage  guaranteeing  tbe  credit  ot  B,  the  tele- 
graph agent  waa  held  to  be  the  agent  of  tbe 
sender,  who  wa*  liable  for  bis  acta  under  the 
atalute  of  frauds.  Dunning  v.  Boberta.  35 
BaiH.  403.  In  this  case  It  was  said:  "II  la 
arat  urged  that  the  telegram  was  not  subscribed 
by  tbe  defendant,  nor  by  hie  authority.  But 
It  hsb  been  above  determined  that  under  the 
clrcumataoces  of  Ibis  esse  the  act  of  Kldwln  U. 
Roberts,  in  forwarding  the  telegram,  was  the 
act  of  the  defendant.  In  law.  tbereture,  the 
manipulations  of  Edwin  by  which  the  defend- 
ant'a  name  became  appended  to  the  despatch 
were  bla  own.  and  were  equivalent  to  an  actual 
personal  signing  of  his  name  with  pen  and  Ink." 

A  contract  of  sale  made  by  an  agent  of  a  car- 
load of  dour,  on  receipt  of  a  telegram  pricing 
the  same  at  13.26  per  barrel,  was  beld  binding 
on  his  principal  under  tbe  statute  of  frauds,  al- 
thoDgh  tbe  message  delivered  to  the  telegraph 
company  read  tS.OS  per  barrel.  Haubett  Bros. 
T.  Bea  A  P.  Mill  Co.  77  Mo.  App.  672.  In  this 
case  tbe  court  said :  "Tbe  rule  la  Cbst  where 
one  inakea  en  offer  by  telegraph  he  thereby 
makes  tbe  telegraph  company  bla  agent  for  Its 
t  ran  amission,  and  If  It  la  altered  In  tbe  trans- 
mlaalon he  la  bound  by  It  aa  transmitted." 

And  where  a  broker  aotd  6,000  barrels  on 
receipt  of  a  telegram  that  ahoold  have  read 
"BOO  barrels."  and  paid  the  damage  because 
the  seller  refnaed  to  perform.  It  was  held  that 
he  could  not  recover  from  the  telegraph  compa- 
ny aa  hli  contract  bound  his  principal.  Rose  v. 
Halted  States  Teleg.  Co.  S  Abb.  Pr.  N.  8.  408. 
In  tbls  case  tbe  court  said :  "The  author- 
ity to  tbe  agent  coming  through  the  telegraph 
company,  or  through  tbe  clerk,  so  far  at  the 
protection  of  the  sgent  Is  concerned.  Is  tba 
same.  Whatever  errors  or  mlstakea  were  com- 
mitted by  tbe  medlam  employed  by  the  princi- 
pals  to   transmit   tbeIr   Instructloos   I 


'  "  ti-'^^lc 


Calivobhu  Hvrjaaa  Couwt. 


FwB.. 


>SCDt  mt  In  BO  war<  It  appean  to  me.  sOtct 
eltbar  the  dat;  or  tbe  rigtit  of  aucb  ir^nl  llt- 
cntlr  to  obej  hia  InJuucClODO,  and  to  throw  all 
responalhlllly  trotu  hlmseK  opon  them." 

In  aome  caaea  tt  la  heJd  that  the  meaaage  as 
sent  IB  the  one  that  controls  the  contract.  Tbla 
Is  the  KngMah  rule.      This  rule 


pted   1 


m  Henkel  v.  PsDe.  L.  R.  0  Sich.  T,  It  waa 
held  that  the  same  rule  Id  ninlracla  b;  tele- 
graph nppllea  aa  In  contracts  bj  mall.  "The 
poatolGce  authorltlea  are  actlj  ageats  to  trona- 
mit  meaaasea  In  the  term*  la  which  the  aender 
dellvera  them  :"  and  a  partj  la  not  bound  to 
pay  on  a  contract  of  purchaae  where  hIa  tele- 
ST*m  la  made  to  read  "the"  Inatead  ol  "three." 
and  flfty  rlQea  are  aeat  on  receipt  of  telegram. 

In  VerdiD   Bros.   t.  Rotwrtion,  10  CL   Beaa. 

of  Bale,  and  the  purchaser  waa  not  liable,  where 
tbo  telegraph  compauj  altered  the  telegram  or- 
dering a  ahipment  ol  salt,  so  as  to  cause  the 
■hipment  to  be  made  to  the  wrong  addreaa. 
(Following  Uenkel  t.  Fape,  L.  H.  fl  Eich.  T.) 
The  telegraph  oScera  are  not  the  agents  of 
the  seoder  to  the  effect  of  making  him  responsi- 
ble for  an;  blundar  which  tber  ma;  commtt. 

And  In  ShlogleuT  T.  Western  U.  Teleg.  Co. 
72  UlBB.  1030,  30  L.  R.  A.  414,  18  So,  42fi,  It 
was  held  that  the  seuder  la  not  liable  to  the 
addrnace  for  loas  occaaloned  bj  the  erroneous 
traoBmlBslon  of  a  teleBram.  Id  this  case  the 
plalntlUa  ordered  their  coriespondeDts  to  sell 
certain  cotton  at  S^  ceats.  and  the  message  aa 
delivered  read  8  S-10  ceots.  This  was  an  ac- 
tion agnlnat  the  telegraph  companr  for  dam- 
agea.  In  thia  caae  Weatern  D.  Teleg.  Co.  T. 
Shorter.  71  Ga.  7tl0,  was  not  followed. 

So,  In  Pepper  t.  Western  V.  Teleg,  Co.  ST 
Teon.  Sj4.  4  L.  R.  A.  SdO,  11  S.  W,  783.  where 
by  mistake  a  telegram  pricing  meat  read  6-30 
Inatead  of  aeO,  and  a  carload  was  ordered  ly 
reply  telegram,  but  the  purchaser  would  only 
pay  0-30,  the  Tender  could  not  recoTer  the  dif- 
ference from  the  telegraph  company,  as  It  waa 
held  that  the  lutler  telegram,  as  delivered,  did 
not  coDalltute  a  contract  bloding  on  the  sead- 
er.  This  case  also  refuaed  to  follow  Western 
U.  Teleg.  Co.  t.  Shotter,  71  Oa.  760. 

A  purchasing  agent  telegraphed  brokera  to 
buy  100  bales  of  cotton  tor  bla  priaclpal.  The 
telegram  by  mistake  ordered  the  sale  of  100 
bales  of  cotton  to  be  delivered  by  his  principal. 
The  ageot  claimed  be  n-aa  compelled  to  account 
to  the  brokers,  and  also  to  account  to  bla  prln. 
dpai,  for  tl29  which  each  lost.  In  an  action 
against  the  telegraph  company  by  the  agent. 
It  was  held  that  the  agent  waa  not  llatile  to  bis 
principal,  and  was  not  liable  to  the  brokers, 
and  he  could  not  recover  from  the  telegraph 
company.  Harrlaon  t.  Western  D,  Teleg.  Co. 
(Tex.)  10  Am.  &  Bug.  Corp.  Cas,  600. 

Tbla  note  Is  not  Intended  to  Include  the  liabil- 
ity of  telegraph  companies  for  negligence  In 
transmitting  a  despatch,  and  only  auch  cases 
aa  diBcuaa  the  creation  of  a  contract  between 
sender  and  addreaace  are  noticed.  Id  some  of 
these  cases  the  question  of  statute  of  frauds 
Is  not  referred  to,  but  those  cases  are  relied 
npon  which  turn  upon  the  question  of  the  stat- 
ute of  frauds,  which  discuss  the  question  wheth- 
er the  message  as  sent  or  the  caessage  as  deliv- 
ered constitutes  the  coutract. 


As  to  which  mesaage  Is  the  orlgloal.  It  Is  gen- 
erally hild  that  the  despatch  given  to  the  tele- 
graph company  Is  the  original,  and  ahould  be 
proved.  The  exception  to  tbls  rule  la.  where  i 
the  party  commences  correapondence  by  tele- 
SOL.R.  A. 


graph  be  makes  tAe  compamr  bla  agent,  and  then 
the  message  delivered  at  th>  destination  Is  the 
original.  The  following  cases  hold  that  the 
despatch  given  to  the  telegraph  company  la 
the  original :  Flint  v.  Kennedy,  S3  Fed.  Rep. 
S20 :  Durkee  T.  Vermont  C.  B.  Co.  29  Vt.  12T  ; 
Klnghome  v,  Montreal  Teleg.  Co.  IB  U,  C.  Q- 
B,  60 :  Smith  V.  Gaston,  D4  lid.  138,  30  An. 
Rep,  SeS:  Richie  v.  Bass,  IG  Ia.  Ann.  668 1 
McCormlck  T.  Joseph,  8S  Ala.  401,  8  So.  796; 
Wllllama  v.  Brickell,  87  Miss.  682.  7S  Am.  Dec. 
S8 ;  Western  D.  Teleg.  Co.  v-  Hlnea.  94  Ga-  431, 
:0  8,  S.  349 :  Elwell  v.  Herslck.  BO  Conn.  iT2 : 
Blair  T,  Brown,  lie  N.  C.  S31,  21  B.  B.  434  1 
Uatteson  r.  Noyes,  25  111.  G91. 

In  Flint  V.  Kennedy,  38  Fed-  Rap.  S20.  In  an 
action  claiming  a  contract  tor  goods  ordered. 
plslntirs  witness  testlfled  to  the  contents  of  m 
telegram  received  In  New  York  from  Texas. 
It  was  proved  that  the  original  aent.  and  all  th* 
coplea.  were  destroyed.  This  evidence  was 
competent  In  connection  with  the  evidenoe  ot 
the  addressee  of  the  telegram  of  the  content) 
the  defeudant  acknowledging 


celpt 


teleg 


said: 


itlmony  In  regard  to  the  telegram  i 
objected  to  upon  the  ground  that  secondary  evi- 
dence ol  tbe  conteDls  of  a  telegram  cannot  be 
givm  until  the  actual  sending  of  the  measag* 
by  the  party  sought  to  be  charged  with  lu  con- 
lenta  Is  proved.  It  la  true  that  tbe  original 
deapatch  most  be  shown  to  have  been  aathar- 
Ised  or  sent  by  tbe  alleged  sender,  or  by  bis 
direction.  United  States  v,  Babcock.  3  Dill. 
CTl,  Fed.  Cas.  No.  14,485 :  Oregon  S.  8.  Co.  t. 
Otis,  100  N.  Y.  446,  1(3  Am.  Rep.  221.  8  N.  B. 
4SB.  But  It  was  not  Incumbetit  upon  the  pialo- 
tllTB  to  prove  from  the  lips  of  tbe  defendant,  or 
by  some  person  who  saw  bim  send  the  despatch, 
that  It  was  thus  aent.  If,  by  the  aubaequent 
correspondence  or  transactions  between  tbe  par- 
ties, the  allied  sender  la  found  to  have  shown 
by  his  conduct  that  he  did  send  the  telegram  tn 
qnestlon.  such  testimony  Is  often  sutnclent  to 
prove  tbe  required  fact,  and  to  be  aa  satisfac- 
tory evidence  as  a  verbal  admission.  Oi^eoD 
S,  S,  Co.  V.  Otl^  100  S.  y.  446,  D&  AsL  Rep. 
221,  3  N.  H.  486." 

Id  Klnghonie  v.  Hontresl  Teleg.  Co.  18  V.  C. 
Q.  B,  60.  It  was  aald :  "If  the  proposition  con- 
tained In  Crawford's  tneaaoge  to  give  eighty 
cemta  for  rye  waa  one  requiring  to  be  In  writ- 
ing, In  order.  If  accepted,  to  make  a  perfect  eon- 
tract,  then  the  original  deposited  In  the  oOce 
at  Oawego  bearing  Crawford's  signature  ahoalA 
have  been  produced  on  tbe  trial,  and  not  tha 
copy  made  at  Kingaton  after  It  had  been  traaa- 
mltted  over  tbe  telegraph  wires.  In  proving 
a  contract  entered  Into  In  incb  a  manner,  It 
would.  I  apprehend,  be  neceaaary  to  produce 
the  original  communications  with  the  propec 
Bigaaturea  of  the  paj'tles,  and  the  transmission 
over  the  wires  might  then  be  admitted  aa  th« 
meane  of  Informing  Ihem  of  the  proposition  on 
one  side  and  the  acceptance  on  the  other.  Bat 
a  contract,  whether  It  Is  made  verbally  aod 
then  reduced  to  writing,  or  Is  sent  through  tbe 
medium  of  the  telegraph,  must  observe  the  sainb 
requisites  as  to  tbe  slgnatares  ot  the  contract- 
ing parties,  and  be  equally  conclnslve  and  bind- 
ing in  l!a  terms." 

In  Smith  T.  Easton,  64  Ud.  1S8.  39  Am.  Rep. 
SGB,  the  coart  said:  "The  meawge.  if  any, 
aent  by  James  T,  Raston  to  that  olBce.  to  be 
transmitted  .to  Cheaapeake  City,  was  the  orig- 
inal (Scott  &  Jamagln.  Telegrapba,  |  357.  and 
itborltles  there  cited),  and  not  tbe  message 


whlcb 


ved   ove 


the 


peake  City. 

a  copy   (Id.  I  361),  and  carries  wl 

of  the  qualities  ot  primary  evidence. 


inaldered  as 


BSIWBB  T.  HuBSr-LAOHHDHD  CO. 


Ill  Che  ntuBl  co-aiee  la  to  iboW  tb«  dcllTetr 
oC  Uie  origlnBl  meiugg  ot  the  purl;,  sought  to 
bt  charsed,  at  the  olBce  from  which  !t  la  ta  be 
tcl«grBphed.  ami  then,  ihow  that  It  was  tcaoa- 
mltted  and  dellTered  at  the  place  of  ICe  dtatloa- 
tlOQ.  Bat  eren  where  Che  original  le  produced 
It!  autbehtlcltf  muM  be  estahUahetl,  aud  [hia 
dtber  by  proof  at  the  haadwrUlui.  or  hj  other 
proot  eaCabllahlDg  Ite  genulneneu.  The  de- 
(Inictlon  of  all  the  mesiagea  eenC  from  Che  ot- 
flce,  OQ  the  day  nsmed,  la  luffleleDC  tauudatlon 
tor  Che  admlaalblUt;  of  Becondar;  cTldence. 
Bot  thla  Beeondarj  erldeoce  ou  onlr  be  ad- 
mitted upon  proof  tfaaC  Cbe  cop;  offered  la  a 
correct  mumacrlpt  of  a  meaaase  accuallj  au- 
tborlHd  b;  the  part;  aouiht  Co  be  affecCed  b; 


Id  an  action  b;  a  rendor  to  recover  poaaea- 
aloo  of  a  part  of  a  carload  of  flour  becauae  of 
the  fraud  of  Che  vendee  In  the  eouCract  of  pur- 
cbaae,  It  was  beld  that  Che  couteaU  of  a  loat 
teletram  received  from  the  dellvarf  office  could 
aoc  be  proved  bj  oral  evidence,  where  an  ei- 
cnae  for  the  uauproductloD  of  the  original  Cele- 
■ram  from  the  receiving;  oSlce  waa  not  slven. 
UcCormlct  V.  Joaeph,  S3  Ala.  401.  8  Bo.  796. 

Id  Richie  v.  Bsaa,  IS  La.  Ana.  608.  It  wal 
held  that  a  CeleKram  from  the  dellvar;  office 
*ia  not  evidence  of  a  contract  blading;  the 
tender,  the  original  aC  the  receiving  office  being 
deslroyed,  where  the  anthentlclt;  ot  the  one 
offered  was  not  eatabllahed.  It  abould  have 
been  ahoicn  to  have  been  In  Cbe  handwriting  of 
an  employee  of  the  telesraph  compaor. 

It  la  error  to  allow  aecondarr  evidence  ot  a 
deeiiatcb  aent  to  a  part;  claiming  a  eoncract 
thereunder,  withont  requiring  the  production 
of  (he  original  or  proof  aceoantlng  tor  Ita  ab- 
ance.  But  tbia  la  cured  b;  an  admlealon  of  cbe 
other  part;  that  be  aent  It.  Wllllama  v.  Brick- 
ell,  87  Miaa.  eS2.  TC  Am.  Dec  8S. 

Id  an  action  agalnat  a  tel^raph  compan;  for 
damages  in  causing  loM  of  employmeoc  b;  delay 
In  the  delivery  of  a  telegram,  the  plalntlit 
should  not  be  allowed  to  tensity  aa  to  the  con- 
tenta  of  the  unaaage  delivered  where  be  had 
lost  the  aame,  without  proof  that  the  oclgloal 
In  the  receiving  olOee  wae  atao  loat.  Weetern 
U.  Teleg.  Co.  V.  HInea,  S4  Oa.  431,  20  &.  B. 
349. 

In  Biwell  T.  Uenilck,  CO  Conn.  273.  It  wse 
beld  that  a  letter  copy  of  a  cable  despatch  eeni 
from  New  Tork  aa  claimed  by  direction  of  de- 
fendant'B  agent,  bearing  a  message  to  the  plain- 
tiff,  waa  admiaalble  In  Connecticut,  Including 
the  tranalaCloQ  and  a  letter  confirming  the  des- 
patch, where  the  original  paper  was  Id  the 
banda  of  a  third  party. 

In  Blair  T.  Brown,  118  N.  C.  831,  21  8.  B. 
484,  ic  waa  eald  Chac  iccondary  evidence  of  the 
coDtentg  of  a  telegram  aent  will  bo  competent 
In  cate  the  clerk  of  the  telegraph  company 
taatlflea  that  the  originals  have  been  destroyed. 

la  aa  action  on  a  contract  for  railroad  ties 
delivered,  a  telegram  purporting  to  have  been  ' 
received  by  a  third  party  from  the  defendant 
waa  held  Inadmissible  against  him.  Matteson 
V.  Noyea,  20  III.  B91.  In  this  case  the  court 
«la :  "The  paper  QleO  at  tbe  office,  from  which 
.  tbe  meaiage  la  sent,  la,  ot  eourae,  the  original, 
and  that  whlcb  la  received  by  the  person  to 
whom  It  was  sent  purports  to  be  a  cop;.  If 
the  despatch  Is  sought  to  be  used  In  evidence, 
the  original  must  be  produced,  and  Its  execu- 
tion proved,  precisely  aa  any  other  iaatrumeat, 
or  Its  absence  accotinted  for  In  the  same  mode, 
before  the  copy  can  be  received." 

In  Anheuaer-Busch  Brewing  Aaso.  v.  Hnt- 
macber,  127  III.  eS2.  4  L.  K.  A.  B75.  21  N.  B. 
436,  and  In  Durkee  v.  Termont  C.  R.  Co.  SS 
VL  127,  It  was  aald:  "But  where  the  party 
»  L.  K.  A. 


to  whom  the  communication  Is  made  I*  to  take 
Che  risk  of  cransmlaaion,  the  meaaage  delivered 
CO  the  operator  la  the  orlfclnal,  and  chat  la  Co  be 
produced,  or  Che  neareac  approach  to  It  by 
way  ot  copy  ot  otherwise." 

Hue  the  meaaage  delivered  at  destination  Is 
tbe  original,  where  a  party,  by  commeacing 
a  correapondenca  by  telegraph,  oiakea  the  com. 
pany  bla  agent.  Wilson  v.  Minnesota  A  N.  W. 
K.  Co.  81  Minn.  481,  18  N.  Vf.  201;  Magle  v. 
Herman,  SO  Ulnn.  424,  S2  N.  W.  809 ;  Taylor 
V.  The  Robert  Campbell,  20  Mo.  2B4  :  Baveland 
V.  Green,  40  Wla.  431 ;  Durkee  v.  Vermont  C. 
B.  Co.  29  Vt.  127;  Anheuser-Busch  Brewing 
Asso.  V.  Hutmacher,  127  III.  062.  4  L.  B.  A. 
B7B,  21  N.  B,  928. 

The  meaaage  delivered  Is  tbe  original  where 
the  party  seudlng  IC  baa  admitted  Its  correct- 
neaa.  Dunbar  v.  United  States.  1S8  U.  S.  IBB, 
38  I.,  ed.  8U0,  ID  Bup.  Ct.  Rep.  326. 

A  message  delivered,  aubstantlated  by  other 
evidence,  may  be  proved.  Blordan  v.  Guggerty, 
74  Iowa,  888,  SO  N.  W.  107. 

A  reply  message  from  the  deatlnatlon  office 
In  answer  to  another  Is  competent  evidence. 
Cairo  A  Bt.  L.  B.  Co.  v.  Mshoaey,  82  111.  TS,  25 
Am,   Bep.  280. 

In  an  acCIon  for  services  rendered  under  a 
conCract  made  by  telegraph  It  waa  held  that 
where  a  party,  for  hIa  owa  purpose,  commencea 
a  correapondence  with  euotber  by  telegraph, 
be  makes  tbe  telegraph  compauy  his  agent'for 
the  traneiDlsslon  and  delivery,  and  tbe  measage 
delivered  la  primary  evidence.  Wilson  v. 
Minnesota  A  N.  W.  B.  Co.  31  Minn.  481,  18  N. 
W.  231. 

An  uncoDdltlonal  message  from  a  broker 
agent  received  at  the  destination  la  the  origin- 
al, and  Is  evidence  agalnat  tbe  principal,  al- 
though be  authorised  the  broker  to  contract  on 
"condlclon,"  Tbia  waa  on  the  ground  Chat  the 
telegraph  company  waa  the  agent  also  of  the 
principal  for  the  tranamlsfllon  ot  the  message. 
It  was  further  held  that  the  principal  was 
bound  because  that,  having  been  shown  a  mes- 
sage In  reply  to  the  above  condrmlDg  the  con- 
tract, he  made  no  objection.  Baveland  v.  Qreen, 
40  Wis.  481. 

Where  a  party  Co  a  contract  takea  the  inlCU- 
tlve  In  sending  Celegrams,  he  must  be  held 
bound  by  the  acta  of  bla  agent  to  the  eitent 
at  least  of  making  the  messages  delivered  at 
tbe  end  of  the  line  tbe  original.  Anheuser- 
Busch  Brewing  Aaso.  v.  Hutmacher,  127  IlL 
eS2.  4  L.  B.  A.  S7B,  21  N,  E.  628. 

In  Durkee  v.  Vermont  C.  H,  Co.  28  Vt.  12T, 
It  was  said  :  "In  regard  to  tbe  particular  end 
ot  the  line  where  Inquiry  Is  flrat  to  be  made  tor 
tbe  original.  It  depends  upon  which  party  Is 
icsponaible  for  Cbe  transmission  across  tbe  line, 
or,  In  other  words,  whose  ogenC  tbe  telegraph 
Is.  The  BrsC  communication  In  a  transaction 
If  It  la  all  negotiated  across  the  wires  will  only 
be  effective  la  the  form  In  whlcb  It  reaches  its 
destination.  In  aucb  case  Inquiry  ibonld  flraC 
be  made  tor  the  very  despatch  delivered.  In 
default  of  that  Its  contents  may  be  shown  by 
tbe  next  best  proof. 

A  typewritten  telegram  from  the  delivery  of- 
fice la  competent  evidence  against  the  sender 
where  he  has  admitted  Its  correctneee.  Dun- 
bar V.  Dclted  States,  IGO  C.  8.  18S,  39  L.  ed. 
380.  IB  Sup.  Ct.  Rep.  B25. 

Tbe  copy  ot  the  telegram  from  the  delivery 
office  showing  a  request  for  money  to  be  sent, 
la  competent  evidence,  coupled  with  evidence 
of  tbe  employees  of  tbe  telegraph  company  at 
sending  snd  delivery  offices  that  the  original 
could  not  be  found,  and  that  tbe  cuetom  of  the 
telegraph  company  was  Co  deatroy  all  telegrams 
after  six  months,  with  OTldence  tending  to  shov, 


U4 


CALiroRKtl  SOPKKliC  GOORT. 


that  the  atone;  wii  aent  br  «xprcn  and  recalrad 
bj  Ibe  defendant,  aiordan  T.  Oticsertj.  T4 
Iowa,  ese,  S9  N.  W.  107. 

Parol  evidence  ol  the  contents  of  a  lost  mei- 
•aga  received  front  the  dellverj  office,  aachorL*- 
lOC  the  station  agent  to  employ  a  pttrsldan, 
iD  reaponae  to  a  telegram  that  the  doctor 
mnild  not  act  unleu  emplojed.  whi  held  com- 
petent Cairo  A  at,  L.  &.  Co.  T.  Haboueri  B3 
111.  13,  2S  Am.  Oep.  299. 

In  Whilden  t.  Uercbanta'  *  P.  Nat.  Bank, 
04  Ala.  1.  SB  Am.  Rep.  1,  It  iraa  aald  that, 
whether  the  meange  given  to  the  telegraph  ot- 
Oce  to  be  aent,  or  that  delivered  at  the  place  of 
dcatlnatlon  to  the  part;  to  whom  It  li  sent,  be 
regarded  aa  the  orlglaal.  the  latter  la  admlul- 
bla  In  evidence  when  It  Is  shown  that  Che  cui- 
todlan  or  the  firat  meaaage  li  beyond  the  jnrl*. 
diction  of  the  court. 

VI.  Aumaufy. 

Contracts  made  bj  tategtaph  tIU  he  upheld. 


under  the  ststute  of  trsuds,  U  they  arc  snlB- 
clentl;  deflnlte  to  Indicate  the  partlea,  conalA- 
entlon,  termit  and  subject-matter.  The  eor- 
reapondenco  as  a  whole  Is  considered  In  srrW- 
Ing  ac  the  question  as  to  whether  a  contract  I* 
made.  Parol  evidence  majr  show  the  clrcoca- 
stancea.  but  cannot  supply  the  requlremenCa  of 
a  valid  contract.  Such  evidence  may  eiplabt 
cipher  desvatchei  or  ambiguous  phraaea.  or  the 
meaning  of  technical  expressions  used  la  con- 
Dectiou  wltb  that  bualneaa.  The  Dtessage  de- 
livered Co  the  telegraph  company  may  consti- 
tute a  contract  where  It  la  a  reply  accepting  a 
proposition.  Aa  to  whether  a  meiaage  undeliv- 
ered [0  the  addieaaee  la  a  contract,  la  very 
doubtful.  Tbere  la  a  conQIct  of  authority  aa 
to  whether  the  message  aa  aent,  or  as  delivered, 
controla,  where  the  telegraph  company  changea 
It  In  tranamlaalon.  The  tendency  of  sonte  late 
eaaei  aeems  Co  be  to  follow  the  English  rule, 
and  bold  that  the  meaaage  as  sent  coairola;  but 
the  majority  of  American  cases  seem  to  be  the 
other  way.  j.  x. 


NORTH  DAKOTA  SUPREME  COURT. 


H.  L,  WHITHED,  Appt., 


(.. 


..N,  D... 


•Tha  Baretaaacr  at  real  «■«■«•  at  a 
■■optB:a«e  (oreolaanre  anle  la  entitled 
ta  recelw  from  the  tenant  In  poaaesslon 
the  rents  of  the  property  sold,  or  the  value 
of  the  use  sad  occupatloa  thereof,  from  the 
dale  of  hia  purcheae  until  redemption  Is 
made,  under  I  SM9,  Be*.  Codea  ifsld,  under 
the  foregoing  section  of  the  statute,  that 
where  farm  lauda  which  arc  belog  operated 
under  a  contract  with  the  owner,  which  re- 
serves the  title  and  possession  of  a  flied  por- 
tion of  the  grain  grown  thereon  Id  the  owner, 
as  compensation  for  Its  nae,  are  sold  at  fore- 
closure aale,  the  purchaser  thereof  at  auch 
sale  Is  entitled  to  sncb  share  aa  falls  due  dur- 
ing such  redemptlou  period,  and  has  the  same 
rights  thereto  aa  the  owner  of  tbe  land  bad, 
and  may  Invofee  tbe  aame  remedies  to  enforce 

tWalUti,  J.,  attaenU.) 

(November  S,  1B99,) 

APPEAL  by  plaintiff  front  a  judgment  of 
the  District  Court  tor  Grand  Forks 
Count;  in  favor  of  defendants  in  ah  action 
brought  to  recover  posseasion  of  certain 
wheat  grown  on  mort^ged  property  during 
th«  redemption  period  after  foreclosure  sate. 
ReverMed, 

The  facts  are  stated  in  the  opinions. 

Ue»»T».  OortMt  A  Kmvpky,  for  appel- 
lant: 

Section    SS49,    Rer.    Codes    189S,  a.ppliea 

*He«dnota  by  fooira,  J. 

Norn. — For  tight  to  crops  and  emblements  on 
foredoanre.  see  RIchsrds  t.  Knight  (Iowa)  4 
L.  R,  A.  45S.  and  i»l«,-  Batterman  *.  Albright 
(N.  T.)  11  t.  E.  A.  800;  Qoodwin  v.  Smith 
<EaD.)  IT  L.  R.  A.  284  1  and  CWdwall  v.  Alaop 
(Kan.)  IT  L.  B.  A.  TS2. 
ML.R.A. 


alike  to  sales  upon  ezecuUon  and  forecla«- 
ure  sales  b;  advertisements. 

eiemmt  r.  Shipley,  2N.  D.  430  61  N.  W. 
414. 

"Tenant  in  posseasion,"  used  in  the  sec- 
tion of  the  statute  referred  to,  means  "ona 
that  holds  or  possesses  land  or  tenements  by 
any  kind  of  title,  either  in  fee,  for  life,  years, 
or  at  will." 

Harri*  v.  Reynoidt,  13  Gal.  614,  73  Am, 
Dec.  600;  25  Am.  &  Eng.  Enc.  lAtr,  p,  S95. 

Wiiere  real  property  is  sold  at  foreclosure 
sale  a  party  to  the  foreclosure  suit,  who 
thereafter  remaina  In  posaession  under  s 
claim  of  title  which  ia  subject  to  the  mort- 
gage, is  "a  tenant  in  possession"  witbin  tli« 
meaning  of  the  section. 

Walker  v.  MoCMker,  71  Cal,  B84,  12  Pac 
723. 

By  quitclaim  deed  to  defendant,  Edison 
was  vested  with  the  ostensible  ownership  of 
the  fee  to  said  land,  and  placed  in  poasestion 
of  the  same,  subject  only  to  the  terms  of  <K>n- 
tract  with  Filson. 

Knight  v.  Trvett.  18  Col.  113 ;  <8Aora*  ». 
j8oo((  River  Co.  21  Cal.  136;  WalU  v.  Walk- 
er, 37  Cal,  425,  99  Am.  Dec.  290. 

Tbe  specific  wheat,  possession  of  which 
tbis  action  was  brought  to  recover,  was  one 
half  of  the  crops  raised  on  said  land  during 
tbe  period  of  redemption,  and  under  the  con- 
tract was  tbe  property  of  defendant  Ediaon 
alone, — the  product  of  the  soil  raised  by  Fil- 
Bon  under  the  contract. 

Ediaon's  right  in  the  land  pending  tlte 
year  for  redemption  was  only  one  of  re- 
demption. 

Poffe  V.  Rogert,  31  Cal.  293:  Earrim  ■w, 
Reyno^da,  13  Cal.  616,  73  Am.  Dec.  600. 

Rent  is  a  certain  profit  issuing  yearly  out 
of  lands  and  tenements  corporeal, — a  aps- 
cies  of  incorporeal  hereditament. 

2  Bl.  Com.  41;  2  Stephen,  Com.  2S;  3 
Kent,  Com.  4<0;  JackBon  &  G.  Land,  ft  T.  | 
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X;Co.  Utt.142;  Fry  v.  Jones,  2  Raffle,  11; 
/oJtMiton  V.  Smith,  3  Penr.  A.  W,  flOO. 

A  buyer  of  real  estate  buys  all  that  la 
nowing  upon  it  or  isauing  out  of  it  belong- 
ing to  the  teller,  ualeM  specially  excepts 
ed;  and  thig  includaa  ftll  rent  in  money  or  in 
kind,  which  is  in  the  course  of  accruing  by 
Uie  enjoyment  of  the  land. 

Borrell  v.  Dewort,  37  Pa.  137. 

On  petition  for  rehearing. 

Were  it  necessary  to  technically  designate 
thi*  inatnmient/^name  it, — the  court 
^Duld  tay  it  )■  »  leaM. 

WdOt  T.  Pretton,  2S  Cat.  60 ;  T<yvmaend  v. 
Iteiibvrger,  46  Iowa,  670 ;  Wmtmortk  v.  Jfil- 
ier,  63  Cal.  9;  Earrw  v.  ReynoliU,  13  Cal. 
5U,  73  Am.  Dec.  600;  Borrell  v.  Detoart,  37 
Ps.  137  i  Angell  t.  Sggvr,  6  N.  D.  391,  71  N. 
W.  M7. 

Such  a  contract  is  held  to  create  an  in- 
terest in  land. 

Warner  v.  Abbey,  112  Uaae.  355;  Walker 
V.  Fittt,  24  Pick.  191 ;  Taylor  t.  Bradley,  39 
N.  y.  129,  100  Am.  Dec.  415;  Bowert  y. 
Graves  d  V.  Co.  8  S.  D.  SB6,  68  N.  W.  931; 
iikett  T.  Bmith  21  Vt.  172. 


sucb  owner  under  a  lease  then  existing, 
less  there  is  an  express  reservation  oi  sOch 

Komegai/  v.  Collier,  65  N.  C.  69;  Bal- 
lard V.  Johntort,  65  N.  C.  436;  Bogen  v.  Mc- 
ffewrie,  65  N.  C.  218 ;  12  Am.  A  Eng.  Enc. 
Uw,  p.  1035;  Diaion  t.  SioolU.  39  III.  372. 
89  Am.  Dec.  312;  Eatfield  t.  Lookwaod,  IS 
Iowa,  296 ;  Aberoromhi^  v.  Redpalh,  1  Iowa, 
111;  Borrell  v.  Oetoort,  37  Pa.  134;  Gale  v. 
Edworda,  52  Me.  363;  KimhaU  t.  Walfeer, 
71  III.  App.  309 ;  West  Store  JfiU>  Co.  v.  Ed- 
u>ar<l«,  24  Or.  475,  .'J3  Pac.  987;  4  Kent,  Com. 
354;  Peck  v.  Northrop  17  Conn.  217;  flur- 
iie»  V.  rhoyCT".  3  Met.  76,  37  Am.  Dec.  117; 
Ugell  V.  Bgger,  6  N.  D.  397,  71  N.  W.  647. 

The  foreclosure  sate  under  which  plaintiff 
became  purchaser  operated,  so  far  as  the 
lease  or  contract  in  question  is  concerned, 
the  same  as  would  a  voluntary  transfer  of 
land  by  the  owner. 

Horri*  v.  Reynold*,  13  Cal.  615,  73  Am. 
Dec.  600 ;  Blood  v.  Light,  38  Cal.  649,  99  Am. 
Dec.  441 ;  JZobinMM  r.  Thornton,  102  Cal. 
875.  34  Pac.  121 ;  Page  v.  Rogers,  31  Cal. 
301;  Reynold*  T.  Laffcrop,  7  Cal.  43;  Waiter 
v.  MrCtuker,  71  Cal.  594,  12  Pac.  723;  Duff 
T.  Randall.  116  Cal.  226  48  Pac,  66;  Ctem- 
ml  T.  Shipley,  2  N.  D.  430,  51  N.  W.  414; 
Wheat  V.  Brovm,  3  Kan.  App.  431,  43  Pac. 
S07. 

Where  the  owner  remains  in  posstssiou 
during  the  year  for  redemption,  he  is  re- 
pirded  by  th«  courts  as  "tenant  in  posses- 
sion," rather  than  as  owner,  and  under  our 
statute  must  account  for  the  rents  and  prof' 
its  as  tenant. 

BMTi«  T.  Reynolds,  13  Cal.  615,  73  Am. 
Dee.  600. 

This  contract  is  entire  and  iudiTisible. 

Taylor,  I^nd.  t  T.  1  389;  3  Kent,  Com.  p. 
470;  KarahdU  v.  Moseley.  21  N.  Y.  280;  .Ve- 
CUrg  T.  Price,  69  Pa.  420,  98  Am.  Dec.  3S6 ; 
SOLE.  A. 


Huyett  <E  S.  Mfg.  Co.  t.  Chicago  Bdieon  Co. 
167  111.  233.  47  N.  &.  384;  Bank  of  Pennsyl- 
vania T.  Wise,  3  Watts,  394;  Bum*  v. 
Cooper,  SI  Pa.  42B. 

Ilie  rent,  the  subject-matter  of  tbis  eon- 
troTcrsy,  accruing  alter  the  sale  and  ^ow- 
ing out  of  the  lease,  belongs  to  the  plaintiff. 

Tiedeman,  Real  Prop.  1  192;  Washb.  Ileal 
Prop.  (  549 ;  4  Kent,  Gmi,  354 ;  Orundin  v. 
Carter,  99  Mass.  16;  Sampson  v.  Qrimes,  7 
Blackf.  176;  Peek  t.  Northrop,  17  Conn. 
217 ;  Fan  TTiofelen  v.  Paulson,  14  Barb.  654; 
Burden  t.  Thayer,  3  Met.  76,  37  Am.  Dec. 
117;  Kimballt.  Walker,  71  111.  App.  309. 

Defratdont  Edison  had  no  interest  in  the 
rents  accruing  from  this  land,  for  the  rea- 
son that  the  record  shows  that  he  had  noth- 
ing but  a  mere  moTtga{;e  on  the  land. 

A  deed  absolute  on  its  face,  intended  as  a 
mortgage,  does  not  entitle  the  grantee  there- 

RaynOT  v.  Drev)  72  Cal.  307,  13  Pac.  866; 
i^mitA  T.  Smith,  80  Cal.  323,  21  Pac.  4,  22 
Pac.  186,  649;  hocke  t.  ifouUon,  96  Cal.  21, 
30  Pac.  957 ;  Uahoney  t.  Boataiiok,  W  Cal. 
63,  30  Pac  1020;  Yankton  Bldg.  A  Loan  As- 
»o.  \.  Dowling,  10  8.  D.  540,  74  N.  W.  436. 

Aa  a  matter  of  law  the  foreclosure  in  n» 
way  affected  the  lease,  so  far  as  the  tenant 
was  concerned.  Until  the  period  for  re- 
demption from  the  foreclosure  sale  bad  ex- 
pired, the  lease  remained  in  full  force  and 
effect. 

Chadboum  v.  Rahilty,  34  Minn.  346,  2lt 
N.  W.  636;  Wkalin  v.  White,  2B  N.  Y.  462; 
Peek  V.  Kttiokerboeker  loe  Co.  18  Hun,  183. 

Plaintiff  was  the  owner  of  the  entire  crop- 
under  the  lease  as  successor  to  pitton. 

Stipulations  reserving  ownership  of  crops 
in  the  lessor  are  valid. 

Angell  v.  Egger^  N.  D.  391,  71  N.  W. 
647 ;  Contolidated  IjOnd  d  Irrig.  Co.  t.  Bav>- 
ley,  7  S.  D.  229,  63  N.  W.  904. 

Messrs.  O.  A.  WUoox  and  Ooekrsne  * 
Oorllsa  for  respondents. 

TonmK,  J.,  delivered  the  opinion  of  the 

This  is  an  action  in  claim  and  delivery 
brought  by  a  purchaser  of  real  estate  at  fore- 
closure sale  to  recover  the  possession  of  » 
quantity  of  wheat  grown  upon  such  laud 
during  the  redemption  period.  The  case 
was  tried  to  the  court  without  a  jury,  and 
findings  of  fact  were  made  by  the  trial  judge 
upon  all  material  points.  From  the  facta 
found  the  trial  court  concluded,  as  matter  of 
law,  that  the  plaintiiT  was  not  entitled  to  re- 
cover, and  a  judgment  was  entered  dismiss- 
ing t}ie  action.  Plaintiff  appeals  from  the- 
judgment. 

The  appellant  does  not  attack  any  of  the 
findings  of  fact,  but  accepts  them  as  correct. 
His  only  aa^ignment  of  error  is  aimed  at  the- 
tiial  court's  conclusion  Oiat  such  fa«,tB  do 
not  warrant  a  recovery  by  plaintiff.  To 
make  clear  this  point,  upon  which  we  must 
rule,  a  recital  of  a  few  facts  is  necessary; 
One  Ditton  was  the  owner  of  the  land  in- 
question.  On  April  11,  1S98,  he  entered  in- 
to a  written  contract  with  one  Filson,  wher«- 
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In  the  latter  apced  to  farm  ftnd  cultivate 
■aid  land  at  bis  omi  expense  for  the  farming 
MaBOn  of  1S98.  This  contract  was  quite 
liiailaT  in  its  proviaions  to  thoae  eommonlj 


le  half  of  all  grain  raised,  to  b«  taken  from 
the  machine,  ai  bis  share.  Filson,  who  pro- 
duced the  grain,  woa  to  have  the  other  halt 
of  it  AB  big  share,  but  not  until  all  ol  his  va- 
rious covenants  and  agreements  in  the  con- 
tract had  been  kept  and  performed.  Until 
that  time  the  title  and  possession  of  all  of 
the  grain  grown  were  to  be  in  Ditton.  The 
land  was  farmed  bj  Filson  under  this  Con~ 
tract  during  the  year  ISBS.  A  dlviaion  of 
the  grain  was  made,  aod  Filaon  received  his 
share.  The  share  belonging  to  the  other 
party  tA  the  contract  was  set  apart,  and  is 
the  wheat  here  Involved.  On  April  19,  1898, 
Ditton  executed  and  delivered  to  Thomas  S. 
Edison,  one  of  the  defendants  herein,  a  quit- 
claim deed  to  said  land,  which  deed  was  in 
effect  a  mortgage  to  secure  an  indebtedness 
due  the  latter.  On  April  23,  1898,  the  land 
was  sold  by  the  sheriff  of  Nelson  county  un- 
der a  forecloaure  of  a  mortgage  thereon  exe- 
cuted by  Ditton  in  1894  to  H.  L.  Whithed, 
the  plaintiff  in  this  action,  to  whom  the 
usual  sheriff's  certificate  of  sale  was  execut- 
ed and  delivered.  No  redemption  from  this 
sale  has  been  made.  At  the  time  of  the 
threshing  and  division  of  the  grain  Edison 
took  possession  of  1,012  bushels  of  wheat, 
which  was  the  portion  set  over  as  rent,  and 
caused  the  same  to  be  conveyed  to  the  de- 
fendant's elevator,  where  it  was  placed  in  a 
special  bin,  in  his  (Edison's)  name.  This 
is  the  grain  in  controversy,  and  was  of  the 
value  of  40  cents  per  bushel  at  the  com- 
mencement of  this  action.  Possession  of 
said  grain  was  demanded  by  plaintiff  prior 
to  the  commencement  of  this  action,  and  re- 
It  is  appellant's  contention  that  by  virtue 
of  his  purchase  of  the  land  at  the  foreclosure 
sale  on  April  23,  1898,  he  came  into  all  of 
the  rights  which  either  Ditton  or  Edison  had 
in  the  contract  under  which  the  land  was 
farmed  during  the  redemption  period,  and  is 
entitled  to  assert  the  aame  title  and  right  of 
poHsession  to  the  grain  in  question  which 
they  or  either  of  them  might  have  asserted 
thereunder  had  there  been  no  foreclosure 
sale,  and  by  the  same  remedies.  This  con- 
tention is  based  upon  i  G549,  Rev.  Codes, 
which,  in  part,  reads  as  follows:  "The  pur- 
chaser from  the  time  of  the  sale  until  a  re- 
demption, and  a  redemptioner  from  the  time 
of  his  redemption  until  another  redemption 
Is  entitled  to  receive  from  the  tenant  in  pos- 
session the  rents  of  the  property  sold,  or  the 
value  of  the  use  and  occupation  thereof." 
This  same  statute  has  been  In  force  in  Cali- 
fornia for  many  years,  during  which  it  has 
beeUf repeatedly  passed  upon  by  the  supreme 
court  of  that  state.  In  Reynolds  v.  Latk- 
rop,  7  Cal.  43,  it  was  held  that  the  effect  of 
the  sale  was  equivalent  to  an  assignment  of 
the  lease,  and  that  the  plaintiff  in  that  case. 
who  was  the  purchaser,  "could  sue  for  the  i 
rent,  as  often  as  it  fell  due,  under  the  terms 
■>  L.  R.  A. 


lioan,  8  Cal.  693,  which  went  further.  Mid 
held  that  when  the  tenant  had  paid  the  rent 
for  the  redemption  period  to  his  landlord  in 
advance,  the  putebaser  could  require  him  to 
pay  it  over  again.  In  Barria  v.  ReynoUia, 
13  Cal.  515,  73  Am.  Dec.  600,  the  words  "ten- 
ant in  possession,"  as  used  in  the  statute 
were  construed  and  held  to  include  the  own- 
er who  is  in  possession,  as  well  as  others  who 
have  possession  under  any  kind  of  title. 
The  court  said:  "The  phrase  'the  tenant  in 
possession,  is  a  generic  term  intended  to  des- 
ignato  the  class  of  persons  from  whom  the 
purchaser  was  to  receive  the  rents.  The 
language  is  not,  when  a  tenant  of  the  debtor 
is  in  possession,  the  tenant  shall  pay  the 
purchaser,  or  that  the  debtor  when  in  pos- 
session shall  not;  but  the  phraseology  de- 
signed, evidently,  to  fix  a  general  ri^t  ap- 
plying to  all  cases  of  tenancy,  for  none  are 
excluded.  .  .  .  The  definition  of  'tenant 
in  possession'  embraces  within  the  natural 
and  usual  meaning  of  the  words  a  judgment 
debtor  as  well  as  his  lessee.  The  owner  in 
fee  in  possession  is  no  less,  in  legal  contem- 
plation, a  tenant,  than  the  man  who  occupies 
under  him.  The  definition  of  tenant  is  'one 
that  holds  or  possesses  lands  or  tenements  b; 
any  kind  of  title,  either  in  fee,  for  life,  years, 
or  at  will.' "  So,  too,  in  Bill  v.  Taylor,  22 
Cal.  191,  it  was  held  that  the  purchaser  of 
a  mine  at  a  mortgage  foreclosure  sale  whs 
entitled  to  the  profits  of  the  mine,  whidi  the 
mortgagor  was  working  himself.  That 
court  further  said,  in  discussing  relative 
rights  of  the  purchaser  and  original  owner 
after  sale,  in  Page  v.  Rogers,  31  Cal.  294: 
"The  purchaser  acquires  an  equitable  estmte 
in  the  lands,  conditional,  it  is  true,  but 
which  may  become  absolute  by  simple  lapM 
of  time,  without  the  performance  of  the  onlj 
condition  which  can  defeat  the  purchase. 
The  legal  title  remains  in  the  judgment 
debtor,  with  the  further  right  in  nim,  and 
his  creditors  having  subsequent  liens,  to  de- 
feat the  operation  of  a  sale  alr^uly  made 
during  »  period  of  six  months,  after  which 
the  equitable  estate  acquired  by  the  pur- 
chaser becomes  absolute  and  indefeasible, 
and  the  mere  dry^  naked  legal  title  remains 
in  the  judgment  debtor,  with  authority  in 
the  sheriff  to  devest  it  by  executing  a  deed 
to  the  purchaser.  Even  during  the  period 
which  elapses  between  the  sale  and  expira- 
tion of  the  time  for  redemption  the  statute 
regards  the  purchaser  as  the  owner  in  equi- 
ty, and  gives  him  the  rents  and  profits,  or 
the  value  of  the  use  and  occupation.  .  .  . 
In  short,  it  gives  him  the  entire  beneficial 
interest  in  the  property,   except   the   actual 

fossession."  lAter,  in  Walker  v.  MtjCuskor, 
I  Cal.  694,  12  Pac.  723,  ft  was  held  that 
"when  real  property  is  sold  at  a  forecloaure 
sale  a  party  to  the  foreclosure  suit,  who 
thereafter  remains  in  possession  under  a 
claim  of  title,  which  is  subject  to  the  mort- 
gage, is  a  'tenant  in  possession,'  within  the 
meaning  of  t  707  of  the  Code  of  Civil  Pro- 
cedure, and  liable  as  such  to  account  to  the 
purchaser,  in  aiaumpait,  for  the  value  of  tb« 
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hm  uid  occupation."  See  also  Eltae  v. 
■Okiue,  17  Cftl.  590;  Knight  v.  TtvcU,  18  Cal. 
113i  WalU  V.  Walker,  37  Cal.  424,  69  Am. 
Dec  ZeO;  Webster  t.  Cook,  38  Cal.  423. 

The  uune  question  which  ia  now  presented 
bf  the  appellant  was  before  this  court  in 
Ctoment  v.  Shipley.  2  N.  D.  430.  51  N.  W. 
414,  in  a  form  not  materiallj  different.  In 
tliat  case  the  plaintiff,  as  a  purchaser  at  a 
farecloBure  sale,  was  seeking  to  collect  the 
rents  due  from  the  lessee,  during  the  period 
of  redemption,  to  the  lessor,  according  Lo 
tlie  terms  of  the  contract  esistiag  between 
the  parties  to  the  lease.  His  right  to  recov- 
er w»s  upheld,  following  the  California  cas- 
ta to  which  we  have  referred.  The  recovery 
in  that  case  was  njonej,  and  was  the  sun  , 
flied  by  the  contract  between  the  lessor  and 
lessee  as  stipulated  compensation  for  the  use 
of  the  property  there  involved.  In  the  case 
at  bar  the  compensation  agreed  upon  for  the 
use  of  the  land  is  not  money,  but  property 
And  it  is  the  particular  property  involved  in 
this  suit.  We  do  not  think  that  this 
changes  the  principle,  or  militates  in  any 
way  against  the  plaintiff's  right  to  recover. 
It  is  true,  the  plaintiff  does  not  sue  to  re- 
cover a  money  jud^ent  lor  "the  value  of 
the  use  and  occupation"  for  the  year  of  re- 
-demptioD,  and  very  properly  does  not;  for, 
if  he  had  brought  that  form  of  action  against 
the  parties  who  occupied  the  land,  he  would 
bave  been  confronted  by  the  contract  be- 
tween Ditton  and  Filson  under  which  the 
farm  was  operated,  which  provides  for  the 
payment  for  its  use  in  property,  and  in  a 
particular  manner.  That  contract,  in  the  ab- 
sence of  fraud  or  collusion  (and  there  was 
none)  is  binding  upon  plaintiff.  He  can  de- 
mand no  more  from  the  tenant  than  could 
Ditton.  Neither  could  Filson,  the  tenant, 
be  required  to  pay  for  the  use  of  the  land 
any  more  or  in  different  manner  than  he  had 
stipulated  to  do.  Further,  the  statutory 
right  to  rent  during  the  redemption  period 
does  not  limit  the  purchaser  to  the  recovery 
of  money  rent.  The  word  "rent"  is  compre- 
lienaive,  and  embraces  "the  compensation, 
either  in  money,  provisions,  chattels,  or 
labor  received  by  the  owner  of  soil  from  the 
occupant  thereof."  3  Kent,  Com.  460;  2 
Stephen,  Com.  23 ;  Jackson  ft  G.  Land.  &  T,  S 
38.  It  is  not  necessary  to  technically  classify 
tbe  contract  under  which  the  land  in  ques- 
tion was  farmed  during  the  period  of  re- 
4Rnption.  It  is  sufficient  for  the  purposes 
of  this  case  that  it  is  the  contract  which 
Szed  the  compensation  of  the  owner  of  the 
land  for  its  use,  and  that  the  compensation 
so  fixed  is  the  wheat  here  involved.  Under 
this  contract  the  owner  of  the  land  could  at 
all  times  maintain  replevin  for  his  share,  and 
until  division  was  made  for  the  entire  crop. 
See  Angell  v.  Egger,  8  N.  D.  391,  71  N.  W. 
M7.  We  therefore  hold  that  the  plaintiff  by 
his  purchase  at  the  foreclosure  sale  was  sub- 
stituted to  the  rights  which  the  owner  of  the 
land  bad  in  the  contract  under  which  it  was 
operated  during  the  period  of  redemption, 
and  it  is  not  important  whether  "' "" 


to  and  right  of  possession  of  tbe  particular 
wheat  here  involved    to    Ditton.     To    thia 

Silaintiff  succeeded  by  his  purchase  at  tbe 
orecloEure  sale.  Having  then  the  aame 
rights  in  the  contract  which  eitber  Ditton  or 
KdiHOii  had,  it  would  seem  unnecessary  to 
add  that  he  is  entitled  to  the  same  remedies 
which  they  might  have  had  to  protect  and 
enforce  their  interests  in  and  under  this  con- 
tract- Those,  of  course,  would  include  the 
right  to  recover  the  possession  of  the  prop- 
erty in  the  manner  now  being  pursued  by 
the  plaintiff.  Our  conclusion  is  that  the 
facts  found  entitle  the  plaintiff  to  a  judg- 
meiit  against  the  defendants  for  a  return  of 
the  wheat  in  question,  in  quantity  1,012 
bushels,  or  for  its  value,  which  is  found  to 
be  C104.S0  on  October  1,  1898,  in  case  a  de- 
livery thereof  cannot  be  had. 

The  judgment  of  the  Dittrict  Court  is  re- 
versed,  and  that  court  is  directed  to  enter 
judgment  for  the  plaintiff  upon  its  flndings 
of  fact. 

Bortkolomeir,  Ch.  J.,  concurring: 
I  fully  concur  in  the  opinion  prepared  by 
Justice  Young.     But,  deeming  the  question 

involved  to  be  of  great  practical  importance, 
and  conceiving  that  much  misapprehension 
prevails  in  the  minds  of  the  profession  as 
well  as  the  laity  as  to  the  exact  condition  of 
tbe  law  upon  the  question  in  this  state,  I 
wish,  in  concurring,  to  add  a  few  thoughta 
to  what  my  associate  has  said.  A  restate- 
ment of  the  facts  is  unnecessary.  It  is  im- 
portant, I  think,  to  determine  as  nearly  as 
may  be  the  exact  nature  of  the  contract  en- 
tered into  between  Ditton,  the  mortgagor, 
and  the  man  Filson.  If  Filson  was  simply 
hired  by  Ditton  to  raise  a  crop  upon  the  land, 
and  was  to  receive  as  compensation  for  his 
tabor  in  so  doing  a  certain  share  of  the  crop 
produced,  and  i(  that  be  the  entire  scope  of 
the  contract,  then,  of  course,  Filson  had  no 
interest  in  the  land.     Ditton  was  the  real 

Sarty  in  possession  durinp  the  year  of  re- 
emption,  and  the  plaintiff,  the  purchaser 
at  <Jie  foreclosure  sale,  could  recover  noth- 
ing, as  against  him,  as  rent,  as  that  word  is 
used  in  the  statute,  because  no  rent  had  ever 
been  agreed  upon,  and  the  owner,  as  tenant 
in  possession,  would  be  liable  only  for  "tbe 
value  of  the  use  and  occupation  thereof," 
and  tbe  purchaser  could  claim  title  to  no 
specific  property  as  representing  sucb  value, 
and  this  action  must  fail.  The  result  will 
be  different  if  the  contract  made  Filson  tbs 
tenant  in  possession.  I  am  clear  that  such 
was  the  intent,  purpose,  and  effect  of  the 
contract.  The  form  of  contract  used  in  this 
case  is  quite  common  in  this  state.  It  starts 
out  by  declaring:  "Witnesseth,  that  the  par- 
ty of  the  first  part  [Filson]  hereby  agrees 
to  and  with  the  party  of  the  second  port 
[Ditton],  for  the  consideration  hereinafter 
named,  to  well  and  faithfully  till  and  farm, 
during  the  season  of  farming  in  the  year 
1S9B,  commencing  April  1st,  I89B,  and  end- 
ing April  1st,  1B6S,  in  a  good  and  husband- 


and   according   to   the   usual 
Edison,  ^at  contract  gave  the  title   course    of    husbandry,    the    following    de- 
li. R.  A.  IT 
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•eribed  premiiea."  Then  follow  certain  deUiils 
of  TeciproMil  obligations,  and  the  contract 
— '- "And,  until  alt  the  oovcnanta  and 


title  and  posBession  of  all  bay,  grain,  crops, 
produce,  stock,  incrose,  income,  and  prod- 
uct*, raised,  grown,  or  produced  on  saic 
premiaea  shall  be  and  remain  in  the  party  of 
the  second  part,  and  said  party  of  the  second 
part  has  the  right  to  take  and  hold  enough 
ol  the  crops,  atock,  increase,  income,  prod- 
ucts, that  would  by  the  division  belong  to 
said  party  of  the  first  part  to  repay  any  and 
all  advances  made  to  him  by  the  party  of  the 
second  part,  and  interest  thereon  at  6  per 
cent  per  annum,  and  aI«o  to  pay  all  indebt- 
edness due  said  party  of  the  second  part  by 
said  party  of  the  first  part,  if  any  there  be." 
The  evident  intent  of  this  contract  was  to 
deprive  the  tenant  of  that  which  under  an 
unrestricted  lease  would  be  hie,  i.  e.,  the  title 
to  the  crops  produced  by  himself  upon  the 
land,  and  to  vest  such  title  in  the  landlord. 
The  object  of  this  is  two-fold;  First,  it  se- 
eurei  the  rent  in  a  state  whera  landlords' 
Jiens  are  unknown)  and,  second,  it  secures 
all  advances  which  the  landlord  may  make  to 
the  tenant  for  seed  grain,  supplies,  hired 
help,  etc.  It  is  ol  great  advantage  to  the 
landlord;  and  in  Angell  v.  Egger,  6  N.  D. 
301,  71  N.  W.  547,  this  court  said  that  the 
tenant  might  make  such  a  contract,  and  yet 
the  instrument  remain  a  lease,  and  the  rela- 
Uons  of  landlord  and  tenant  exist.  If  it 
were  the  intention  of  tbe  parties  that  Filson 
should  have  the  posHCBHion  and  uae  of  the 
land,  he  then  by  the  contract  acquired  an 
interest  in  the  land;  and  if  the  amount  of 
the  crop  that  should  ultimately  belong  to 
Ditton,  irreapective  of  any  advances  or  in- 
debtedness, was  BO  reserved  as  rent,  then  the 
contract  was  a  technical  lease.  It  is  clear 
to  me  that  Filson  was  to  possess,  control, 
and  use  the  land.  By  the  contracts  be  cov- 
enants "to  commit  no  waste  or  damage  on 
said  real  estate,  and  to  suffer  none  to  be 
done."  This  tatter  covenant  would  be  im- 
possible of  performance  if  he  bad  not  exclu- 
sive control.  Again:  "It  is  also  agreed  that, 
in  case  said  party  of  the  firat  part  [Filson] 
fails  to  perform  any  of  the  conditiona  and 
terms  of  this  contract  on  his  part  to  l>e  done 
and  performed,  then  said  party  of  tbe  sec- 
ond part  [Ditton]  is  hereby  authorised  and 
empowered  to  enter  upon  said  premises  and 
take  full  and  absolute  control  of  tiie  same." 
This  is  the  usual  provision  for  re-entry  by 
the  landlord,  and  can  have  no  force  unless 
tbe  tenant  is  in  poasesBion  in  his  own  right. 
Again:  "This  contract  shall  not  be  assign- 
aUe  or  sublet  by  the  party  of  the  first  part 
without  the  consent  of  the  party  of  tbe  sec- 
ond part"  It  could  not  be  "sublet"  by  Fil- 
son unless  it  had  previously  been  "let"  to 
him.  If  it  had  been  let  to  him,  what  he  paid 
therefor  was  rent,  and  tbe  contract  is  a 
lease,  notwithstanding  the  fact  that  aome  of 
its  provisions,  standing  alone,  might  import 
the  contrary.  Said  tbe  court  in  Wall*  r. 
Preston,  20  Cal.  60:  "Tbe  character  of  the 
instrument  muat  b*  determined  upon  Uie 
60L.11.A. 


consideration  of  ail  its  terms  and  provi- 
sions, imd  tbe  court  will  give  it  such  a  con- 
struction as  will  carry  into  effect  the  inten- 
tion of  the  parties  without  regard  to  the 
technical  terms  employed.  Although  words 
are  used  which,  if  disconnected  from  other 
parts  of  tbe  instrument,  would  import  • 
lease,  they  will  not  be  so  construed  if  the  evi- 
dent intention  was  merely  to  make  a  crop- 
ping contract.  Nor,  on  theother  hand,  will  the 
instrument  be  so  construed  as  to  deprive  tbe 
occupant  of  the  position  of  a  tenant  of  tb« 
land,  if  from  the  whole  instrument  it  is  ap- 
parent that  the  parties  intended  he  should 
enjoy  the  excluaive  possession  of  the  prem- 
ises. See  also  Totontend  v,  Uenberger,  4& 
Iowa,  670;  Chandler  r.  Thurttoa.  10  Pick. 
20S;  Walker  v.  Fitit,  24  Pick.  191.  In  12 
Am.  A  Eng.  Enc.  Law,  p.  977,  it  is  said:  "No 
particular  form  of  expression  or  technical 
words  are  necessary  to  constitute  a  lease,  but 
whatever  espreBsiona  explain  the  intention 
of  the  parties  to  be  that  one  shall  devest 
himself  of  the  possession  of  his  property, 
and  tbe  other  shall  take  it,  for  a  certain 
apace  of  time,  are  sufficient,  and  will  amount 
to  a  lease  for  years,  as  effectually  as  if  the 
most  proper  and  permanent  form  of  word* 
had  been  made  use  of  for  that  purpose."  I 
am  aware  that  some  courte,  while  not  hold- 
ing that  contracts  of  this  character  are  not 
leaaCB,  have  yet  preferred  to  designate  thein 
as  contracts  of  adventure.  Taylor  v.  Brad- 
leg,  39  N.  ¥.  IZB,  100  Am.  Dec.  416 :  Sowers 
V.  Oravea  i  7.  Co.  8  S.  D.  386,  68  N.  W.  031. 
But  see  the  remarks  of  Woodruff,  J.,  in  Tay- 
lor V.  Bradley,  as  to  what  would  be  tbe  hold- 
ing in  New  York  were  the  question  new 
there,  as  it  is  here.  In  all  casea  of  leasing 
of  realty  for  farming  or  commercial  pur- 
poses, it  is  a  contract  of  adventure,  so  far  at 
the  lesaee  is  concerned.  In  this  case  there  la 
the  added  uncertainty  as  to  the  value  of 
what  is  to  be  paid  for  rent.  But  that  al- 
ways happens  when  the  rent  is  payable  In 
kind.  When  the  eases  speak  of  certainty  as 
to  the  rent,  they  mean  simply  that  the  con- 
tract must  determine  what  the  rent  is  to  be, 
and  not  its  value.  If  to  be  paid  in  a  share 
of  the  crop,  the  contract  must  determine 
what  share.  1  do  not  think  that  the  fact 
that  the  owner  of  the  land  was  in  this  case 
to  hold  the  title  to  the  crop  destroys  the  con- 
tract as  a  lease.  Rather,  to  my  mind,  it  has 
the  opposite  effect.  The  express  provision 
was  inserted  because  the  parties  understood 
that  if  it  was  not  inserted  the  title  would  be 
in  tbe  lesBce,  and,  as  stated,  it  was  inserted 
as  security,  and  to  that  extent  the  provision 
is  In  tbe  nature  of  a  mortgage.  But  it  is  cer- 
tain that  the  owner  intended  by  the  contract 
to  dispoBseaa  himaelf  and  place  the  tenant  in 
possession,  and  that,  too,  not  merely  for  the 
time  necessary  to  produce  a  crop,  but  for  a 
year  certain;  and  during  the  entire  term.  If 
the  tenant  performed  his  covenants,  any  in- 
terference witb  his  possession  by  tbe  owner 
would  have  been  a  treapasa.  Among  the  re- 
sults that  follow  at  common  law  it  tbe  eon- 
tract  be  considered  as  a  lease  is  the  fact  that 
a  conveyance  of  the  reversion  carries  with  it 
all  rents  under  tbe  leaae  which  have  not  al- 


,im. 


Whithbd  v.  St.  Ahthoht  ft  D.  Eiavatob  Oo, 


rttij  become  due,  and  ripened  into  a  right 
of  Lction  for  monej  in  the  hands  o(  the  leB- 
lor.  In  Wood,  L«nd.  &,  T.  639,  it  iB  said: 
"A  Mtle  of  the  reversion  carriei  with  it,  un- 
Ina  expreasly  reserved,  ail  renti  and  righta 
under  a  lease  previously  granted  that  Bub- 
Mquentlj  become  due,  and  the  grantee  maj 
recover  them  in  an  action  in  bis  own  name. 
Upon  such  conveyance  the  grantee  takes  the 
place  and  aaeumei  the  rights  and  liabilities, 
of  the  original  landlord.  In  other  words,  he 
btcomea  landlord  as  fully  aa  though  the 
Irase  had  been  made  by  himself,  whether  he 
knew  all  the  terms  of  the  lease  or  not."  In 
Tovnuend  y.  laatberger,  4G  Iowa,  STO,  it  is 
laid,  "Rent  reserved  by  lease,  and  not  ac- 
crued, passes  by  a  conveyance  of  land  to  the 
^antee;"  citing  ilftercrombie  v.  Redpath, 
1  Iowa,  III,  and  Van  Driel  v.  Roaiern,  26 
Iowa.  ST5.  Again;  "A  purchaser  under  an 
eieeution  eale  is  entitled  to  the  rent  accru- 
ing or  falling  due  after  the  execution  ol 
the  sheriff's  deed ;"  citing  Bank  of  Penntf/l- 
vania  v.  Wise,  3  Watts,  394;  Martin  v.  Mar- 
tin, T  Md.  368,  61  Am.  Dec.  364.  Where  rent 
is  payable  at  stated  periods,  as  quarterly  or 
yearly,  it  will  not  be  apportioned,  in  the  ab- 
wnce  of  an  express  reservation.  The  party 
holding  the  reversion  when  the  rent  falls 
due  is  entitled  to  the  whole  thereof.  In 
Bank  of  Penngylvania  v.  Wise,  3  Watte,  3B4, 
the  premises  were  rented  tor  an  annual  ren- 
tal of  S425,  payable  half-yearly.  Fourteen 
days  before  a  half  year's  rent  became  pay- 
able, the  premises  were  sold  under  execu- 
tion. The  court  said:  "The  idea  of  appor- 
tioDing  the  rent  that  becomes  payable  after 
the  purchaser  of  a  reversionary  interest  in 
In  at  a  sheriff's  sale  has  paid  the  purchase 
money  and  received  his  deed  of  conveyance 
for  it,  between  him  and  the  defendant  in  the 
necutfon.  as  whose  estate  it  was  sold,  is  un- 
known to  the  law,  and  cannot  be  reconciled 
nith  any  of  its  analogous  and  fixed  princi- 
ples." And  in  a  contest  between  the  landlord 
ind  the  purchaser  the  latter  was  allowed 
to  recover  the  entire  half  year's  rent,  al- 
though he  purchased  the  property  only  four- 
teen days  prior  to  the  expiration  of  the  half 
cear.  This  case  was  expressly  approved  in 
Bum*  v.  Cooper,  31  Pa.  426.  This  was  also 
a  case  of  judicial  sale,  where  the  rent  was  a 
ihare  of  the  crop,  and  the  court  said:  "The 
rent  (1.  e.,onehalf  of  the  grain)  was  not  pay- 
able until  the  crop  should  ripen  and  be  har- 
Tested.  It  the  reversion  did  not  pass  to 
Cooper  until  the  lat  of  April,  18S6.  it  still 
pasEed  before  the  rent  became  payable;  and 
the  principle  is  that  rent  is  incident  to  the 
reversion  until  it  becomes  both  debitum  rt 
(olcmdum.  Until  then  it  passeB  with  the 
land  to  the  heir,  devisee,  or  purchaser,  and 
not  until  then  does  it  become  personal  and 
go  to  the  executor.  Until  then  It  is  no  debt." 
Oixon  v.  tliceolU,  38"  III.  372,  89  Am.  Dec. 
312,  was  a  case  where  farm  lands  were  leased 
for  a  share  of  the  crop,  to  be  delivered  when 
the  crop  was  threshed.  The  farm  was  sold 
without  reservation  on  October  1  of  the  year 
for  which  the  farm  was  leased.  At  that 
tfane  the  crop  was  cut  and  stacked  on  the 
premises.  It  was  threshed  on  October  24. 
H)L.B.A. 


The  cfnirt  held  the  pnrchaser  entitled  to  the 
entire  rent.  See  ateo  Montagve  v.  6ay,  17 
Maes.  439.  To  the  several  California  cases 
cited  in  the  main  opinion  as  holding  that 
the  foreclosure  sale  operates  as  a  convey- 
ance to  the  purchaser  at  such  sale  of  the 
entire  beneficial  intercBt  ot  the  owner,  save 
the  right  of  redemption,  and  the  bare  right 
of  posaeBsion  during  the  redemption  period, 
the  following  cases  may  be  added;  Harris  v. 
Reynolds,  13  Cal.  515,  73  Am.  Dec.  600; 
Shorea  V.  Bcott  River  Go.  21  Cal.  1 35 ;  Henry' 
V.  EoertB,  30  Cal.  425 ;  Robimon  v.  Thornton, 
102  Cal.  680,  34  Pac.  120;  Dajf  v.  Ratsdall, 
116  Cal.  226,  48  Pac.  66. 

I  cite  the  foregoing  authorities,  not  \t>  es- 
tablish the  elementary  principle  that  a  vol- 
untary conveyance  of  leased  premises  oper- 
ates as  an  assignment  of  the  lease,  and  con- 
veys to  the  purchaser  full  right  to  collect 
rent  thereunder,  but  to  show  that  such  con- 
veyance assigns  to  the  purchaser  the  right 
and  title  to  all  rents  not  then  due  by  the 
terms  of  the  lease,  however  much  tlicy  may 
be  earned,  and  to  show  that  the  same  princi- 

C  apply  to  judicial  or  foreclosure  sales. 
e,  many  of  the  cases  speak  of  the  pay- 
ment of  the  purchase  money  and  receipt  of 
sheriSTs  deed  as  entitling  the  purchaser  to 
the  rents,  but  those  cases  were  sales  where  no 
provision  was  made  for  redemption.  The 
California  cases  deal  with  sheriff's  certifi- 
cates, and  apply  the  same  rule  as  in  cases  of 
deeds.  Certainly  nothing  less  can  be  insist- 
ed upon  under  our  statute.  Section  663S. 
Rev.  Codes,  declares:  "Upon  a  sale  of  real 
property  the  purchaser  is  substituted  to  and 
BC<{uiree  all  the  right,  titJe,  interest,  and 
claim  of  the  judgment  debtor  thereto,"  sub- 
ject, as  has  been  said,  to  the  debtor's  right  of 
redemption,  and  his  bare  right  of  possession 
during  the  redemption  period.  With  this 
limitation,  every  right,  title,  interest,  and 
claim  of  the  debtor  is  sold,  and  passes  to 
the  purchaser,  in  nil  respecta,  tA  the  same  ex- 
tent that  it  would  pass  by  a  voluntary  con- 
veyance. All  title  to  crops  that  was  by  the 
lease  reserved  in  the  landlord  is  transferred 
by  the  sale  to  the  purchaser,  and  all  the 
rights  of  the  landlord  under  his  lease  to  en- 
force the  payment  of  rent  inure  to  the  ben- 
efit of  the  purchaser.  And  upon  what  is 
the  underlying  principle  that  gives  to  the 
purchaser  all  rents  not  yet  due.  hnwcTcr 
much  they  may  be  earned,  based!  It  Is  sim- 
ply that  they  constitute  a  pert  of  the  estate 
that  is  bought  and  paid  for.  They  enhance 
the  value  of  the  estate  just  as  certainly  as 
would  a  growing  crop,  and  just  as  certainly 
they  form  a  part  of  that  for  which  the  con- 
Hideration  is  paid.  T  have  not  seen  this 
more  clearly  ststed  anywhere  than  by  Ken- 
nedy, J.,  in  Bant  of  Penn«ylvania  v.  Wise. 
3  Watts,  397:  "But  then  to  say  that  the 
lessee,  even  at  the  expiration  of  the  half  year. 
shall  be  bound  to  pay  the  rent  for  the  last 
three  months  thereof  to  the  purchaser,  and 
for  the  first  three  to  the  defendant  in  the 
execution,  would  be  to  split  up  a  demand 
into  two,  which,  by  the  terme  of  the  con- 
tract giving  rise  to  It,  was  one  and  entire, 
and  would  subject  the  lessee  to  two  aotiona 
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and  contrary  to  a  well-known 
common  law.  As  the  UsBee,  however,  haa 
had  the  full  enjoyment  of  the  leased  prem- 
isea,  there  can  be  no  good  reason  for  bia 
not  paying  tbe  whole  of  the  half  year's  rent, 
as  Boon  as  it  shall  be<«n>e  payable  by  his 
lease,  to  the  party  entitled  to  receive  it. 
Then,  seeing  the  purchaser  has  succeeded  to 
the  rights  of  the  landlord,  why  shall  he  not 
receive  the  whole  rent?  The  only  reasoB,  of 
'  the  least  plausibility,  that  can  be  alleged 
for  apportioning  ths  rent  according  to  time 
between  the  defendant  in  the  execution  and 
the  purchaser  at  sheriff's  sale,  by  giving  one 
half  of  it,  on  account  of  the  nnt  three 
months  of  the  half  year,  to  the  defendant  in 
the  execution,  and  tbe  other  half,  for  the 
last  three  months,  to  the  purchaser  at  sher- 
iff's sale,  would  be  to  say  that  it  did  not 
properly  and  truly  form  any  part  of  the  sub- 
ject-matter or  estate  sold  by  the  sheriff;  that 
the  defendant  in  the  execution  had  received 
no  consideration,  and  tbe  purchaser  had 
paid  none  for  it.  But,  by  inquiring  into  and 
ascertaining  what  was  really  sold  and 
bought  at  the  sheriff's  sale,  it  will  be  seen 
that  there  is  no  ground  whatever  for  such  a 
suggestion,  and  that  it  is  a  great  misappre- 
hension of  the  matter  to  suppose  it;  for  we 
shall  And  that  the  purchaser  at  sheriff's  sale 
not  only  purchased,  but  must  be  considered 
as  havine  paid  for,  and  as  being  invested 
with,  a  right  to  demand  and  receive  all  the 
rents  which  shall  become  payable,  accord- 
ing to  the  terms  of  the  lease,  after  the  time 
that  his  title  to  his  purchase  became  perfect, 
by  his  payment  of  the  purchase  money,  and 
receipt  of  the  sheriff's  deed.  A  right  to  de- 
mana  and  receive  all  such  rents  formed  the 
■very  heart  and  essence  of  his  purchase,  see- 
ing it  was  merely  a  reversionary  interest." 
Nor  does  this  work  any  hardship  upon  the 
execution  or  mortgane  debtor.  He  gets  the 
full  benefit  of  this  enhanced  value.  It  goes 
to  pay  his  debt,  or  is  returned  to  him  by  way 
of  surplus.  I  find  nothing  in  our  statute 
that  conflicts  with  these  well-settled  princi- 
ples. It  says  that  the  purchaser  from  the 
time  of  his  purchase  until  a  redemption  is 
entitled  to  receive  from  the  tenant  in  pos- 
session the  rents.  But  the  rents  he  is  to  re- 
cover for  that  time  are  the  rents  accruing 
during  the  period.  The  fact  that  in  case  of 
redemption  all  rents  received  must  be  cred- 
ited upon  the  debt  does  not  change  the  rela- 
tive conditions.  Redemption  can  be  made 
only  by  paying  tbe  amount  of  tbe  purchase 
price,  with  interest,  as  provided  by  statute; 
and  the  purchaser,  being  only  required  to 
credit  the  amount  of  rent  actually  received, 
would  still  have  his  original  purchase  price, 
with  Die  interest.  The  application  of  these 
principles  to  the  case  at  bar  makes  it  clear 
that  if,  under  the  contract  in  question,  the 
title  to  the  crop  remained  in  Ditton,  by  the 
purchase  that  interest  was  transferred  to 
this  plaintiff,  and  after  the  crop  had  been  di- 
vided under  the  lease,  and  the  one  half  that 
was  to  be  kept  by  the  landlord  as  rent  had 


I  abaolute;  and  if  then  a  third  party,  without 
plaintiff's  knowledge  or  consent,  conveyed  it 
to  a  point  where  it  had  an  increased  value, 
and  the  defendants  there  unlawfully  de- 
tained it,  plaintiff  might  recover  the  grain  or 
its  value  at  that  point.  'The  judgment  is 
properly  reversed.  I  am  authoriz^  to  say 
that  Young,  J.,  fully  concurs  in  these  views. 

WbUIh,  J.,  dissenting: 

In  this  case  T  am  compelled  to  dissent.  I 
cannot  concur  either  in  a  reversal  of  the 
jud^ent  of  tbe  district  court,  or  in  tbe  rea- 
Bonmg  upon  which  that  result  is  accom- 
plished. It  would  seelu  that  a  majority  of 
the  court  are  inclined  to  base  plaintiff's 
right  to  recover  chiefly  upon  supposed  rights 
which  the  plaintiff  secured  as  purchaser  of 
the  realty  at  foreclosure  sale,  and  in  this  the 
court,  in  my  judgment,  is  in  error.  The 
purchaser,  as  such,  acquired  no  right  either 
to  tbe  rents,  or  to  the  value  of  tiie  use  ol 
the  premises,  during  the  redemption  period. 
The  right  to  recover  is  based  wholly  upon  a 
statute  which  was  expressly  enacted  to  con- 
fer a  right  upon  purchasers  which  did  not 
exist  as  a  result  of  any  execution  or  foreclos- 
ure sale  of  realty.  Repeal  this  additional 
statute,  and  no  action  could  be  maintained 
either  for  the  value  of  the  use,  or  to  recover 
rent,  during  the  period  of  redemption.  Upon 
this  point  Uie  supreme  court  of  California,  in 
Walker  V.  ifcCusfcor,  71  Cal.  B94,  12  Pac. 
723,  says:  "The  defendant's  liability  ii  stat- 
utory." And  in  Shorea  v,  Scott  River  Co. 
21  Cal.  136,  the  same  court,  in  construing 
this  statute,  declares  that  "the  statute  only 
gives  a  remedy  against  the  tenant  in  posses- 
sion. The  right  to  recover  rests  upon  the 
statute,  and  tbe  tenant  in  possession  is  the 
only  person  against  whom  the  right  exists." 
It  is  needless  to  say  that,  where  a  right  of 
action  is  purely  statutory,  it  is  incumbent 
upon  the  plaintiff  to  bring  bis  case  within 
the  fair  import  of  tbe  language  of  the  enact- 
ment which  confers  the  right  of  action.  In 
the  case  at  bar  tbe  plaintiff  has  chosen  to  sue 
for  rent  accruing,  as  plaintiff  claims,  within 
the  redemption  period.  The  statute  author- 
ities a  purchaser  to  receive  the  rent,  but  in 
suing  for  rent  the  plaintiff  necessarily  as- 
sumes the  burden  of  showing  that  the  d«- 
fendant  had  undertaken  to  pay  rent,  or  in 
some  manner  bad  bound  himself  to  do  so. 
It  is  not  enough  that  plaintiff  in  this  cue 
shows  some  right  of  action.  He  sues  for 
rent,  and  that  alone,  and  he  can  recover  up- 
on no  other  theory  than  that  of  a  re-entry  of 
the  premises.  It  is,  however,  one  of  the 
anomalies  of  this  case  that  tbe  defeudftnt 
Edison  never  had  anything  to  do  with  rent- 
ing the  premises  or  with  raising  the  crop  in 
question;  nor  does  the  plaintiff  claim  that 
Edison  ever  rented  or  cultivated  tbe  prem- 
ises, or  agreed  to  pay  rent.  Tbe  majority 
of  the  court  have  excluded  any  such  idea  by 
placing  another  person  in  the  position  of  teu- 
ant  and  lessee,  viz.,  Fitson,  who,  it  is  con- 
ceded, raised  tbe  grain  in  question.  Another 
remarkable  feature  of  the  case  is  that  the 
complaint  says  nothing  whatever  abont 
either  a  leasing  or  ft  renting  of  tbe  premises. 
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While  the  plaintiff'a  couqmI  and  the  court 
tgree  that  the  a.ction  is  brought  to  recover 
rent,  yet  no  one  can  gather  anj  Buch  idea 
ij  ft  perusal  of  the  complaint  or  answer. 
Plaintiff  alleges  ownership  of  the  grain,  and 
ii  seeking  to  recover  pogaesgiou  solely  as 
owner.  Upon  his  pleading  the  plaintiff  is 
bound  to  establish  title  in  himself,  but  upon 
the  theory  of  the  plaintiff  and  that  of  m;  aa- 
socintes  the  plaintiff  must  reoorer,  if  at  all, 
upon  the  theory  that  the  action  is  brought, 
under  the  statute,  to  recover  rent.  If  plain- 
tiff expects  to  recover  upon  his  allegation  of 
title,  1  maintain  that  he  should  show  when 
ind  by  what  means  he  acquired  title.  From 
my  standpoint,  no  title  to  the  grain  has  been 
shown  in  the  plaintiff.  Certainly  he  gets  no 
title  to  any  grain  as  a  result  of  his  purchase 
of  the  realty.  Nor  does  the  statute  in  ques- 
tion give  a  purchaser  of  realty  at  a  forecloa- 
ore  sale  a  title  to  any  product  of  the  soil. 
The  statute  (%  S519)  confers  the  right  to 
recover  of  the  tenant  in  possession  either 
rent,  or  the  value  of  the  use.  This  right  as- 
■ames  and  presupposes  that  all  the  products 
of  the  soil  belong  to  the  tenant  in  possession. 
This  being  so,  the  purchaser  by  virtue  of  his 
purchase  cannot  acquire  titte  to  the  products 
raised  during  the  redemption  period.  But, 
if  the  result  of  the  action  is  to  be  determined 
by  an  adjudication  upon  the  question  of 
title,  then  it  is  clear  to  my  mind  that  the 
plaintiff  should  not  recover.  True,  this  court 
cannot  upon  this  record  enter  upon  a  con- 
sideration of  the  competitive  claims  of  own- 
ership as  between  the  plaintiff  and  Edison. 
No  evidence  has  been  transmitted  to  this 
court,  and  hence  all  questions  of  fact  must 
b«  r^arded  as  settled  by  the  findings  of  the 
trial  court.  That  court  has  found  aa  a  fact 
that  Edison  owns  the  grain  in  question.  This 
court  cannot,  if  it  were  so  inclined,  alter 
this  flndiDg.  It  must  be  admitted  that  the 
Endings  are  somewhat  obscure  with  respect 
to  the  time  at  which  Edison  became  the  own- 
er of  the  grain.  Nor  is  it  made  clear  just 
how  he  acquired  hie  title.  It  ie  stated  that 
Ditton.  before  the  foreclosure  sale,  gave  a 
quitelaim  deed  of  the  premises  to  Edison,  and 
that  the  deed  was  intended  as  a  mere  mort- 
gage security.  A  quitclaim  deed  given  aa  se- 
curity, if  drawn  in  the  usual  form,  would  not 
confer  title  to  the  crop,  but  we  are  not  ad- 
vised as  to  any  language  contained  in  this 
particular  deed.  Nor  do  we  know  what,  if 
any,  oral  arrangement  was  made  between  the 
parties  concerning  a  sale  or  hypothecation 
of  the  grain.  The  ultimate  fact  of  Edison's 
ownership  is,  however,  found,  and  neither 
party  baa  sought  in  an;  manner  to  impeach 
this  finding.  The  duty,  therefore,  of  the 
trial  court  was,  and  this  court  is,  to  apply  an 
elementary  rule  of  law  applicable  to  such  a 
finding  in  a  case  where  the  right  of  posses- 
sion hinges  upon  ownership.  It  is  this; 
Ownership  of  personalty  confers  a  right  of 
possession  upon  the  owner  unless  some  supe- 
rior right  of  possession  is  shown.  In  thiB 
case  the  issue  is  squarely  made  in  the  plead- 
ings, and  neither  party  alleges  any  right  of 
possession  other  than  that  based  upon  bis 
allegation  of  ownership. 
60L.B.A. 


But,  turning  to  theories  (ws.,  theories 
arising  wholly  outside  the  allegations  of  the 
pleadings),  we  first  encounter  the  theory 
that  Filson  was  a  tenant  for  years,  and  that 
be  raised  the  grain  in  question  as  tenant  un- 
der a  written  lease  of  the  premises.  My 
Brother  Bartholomew  has  written  a  concur- 
ring opinion  in  which  the  conclusion  ie 
reached  that  the  written  agreement  under 
which  Filson  raised  the  crop  is  a  lease,  and 
that  Filson  occupied  the  relation  of  a  ten- 
ant, and  was  bound  by  a  lease  to  pa;  a  stipu- 
lated rental  for  the  use  of  the  land.  A  very 
careful  consideration  of  the  same  instrument 
has  led  me  to  an  opposite  conclusion.  As  I 
read  the  instrument,  it  was  framed  for  the 
express  and  easily  recognized  purpose  of 
avoiding  and  steering  clear  of  creating  the 
relation  of  landlord  and  tenant.  It  appears 
to  me  to  be  drawn  with  an  espedal  view  to 
eliminate  all  of  the  manifold  advantage* 
which  at  the  common  law  accrue  to  a  tenant 
for  years  under  a  lease  of  real  estate  for 
farming  purposes.  At  the  common  law  a 
tenant  for  years  was  the  sole  owner  of  all 
the  products  of  leased  premises.  He  could 
sell  or  encumber  the  crops  at  pleasure.  But 
this  contract  strikes  at  the  foundation  ot 
any  such  claim,  by  declaring  that  title  and 
ownership  of  the  crop  were  reserved  and  at 
all  times  vested  in  the  landowner.  True, 
the  landowner  bound  himself  to  pay  Filson 
for  his  services  in  raising  the  crop,  out  of  the 
grain  raised  by  Filson;  yet  this  agreement, 
until  performed,  did  not  operat«  to  transfer 
title  to  Filson.  Title  was  expressly  re- 
served to  the  landowner.  Under  such  an 
agreement,  if  the  landowner  bad  refused  to 
turn  over  any  of  the  grain  to  Filson,  the  sole 
remedy  of  the  latter  would  be  an  action  for 
damages.  See  Angell  v.  Egger,  6  N.  D.  391, 
71  N.  W.  547.  Claim  and  delivery  would  not 
lie  in  such  a  case.  Again,  a  tenant  under  a 
lease  may  sublet  the  premises,  unless  ex- 
pressly restricted.  Nothing  is  said  in  this 
contract  about  subletting  the  premises,  nor 
can  such  a  right  be  gathered  from  the  lan- 
guage of  the  instrument;  but  the  party  of 
the  first  part,  Filson,  is  not  permitted  to 
either  sublet  or  assign  his  rights  and  duties 
under  the  contract.  The  language  is,  "This 
contract  shall  not  be  assignable  or  sublet  by 
the  party  of  the  first  part  without  consent  of 
the  party  of  the  eccund  part."  Nor  can  I 
see  in  the  instrument  any  language  giving 
any  right  of  possession  to  Filson,  other  than 
such  possession  as  would  be  necessary  to  » 
discharge  of  his  obligation  to  raise  a  crop. 
The  only  language  in  the  instrument  bearing 
upon  the  question  at  all  is  aa  follows:  Fil- 
son agrees,  "for  the  consideration  hereafter 
named,  to  well  and  faithfully  till  the  farm 
during  the  season  of  farming  in  the  year 
18!)  8,  commencing  April  Ist,  1808,  and 
ending  April  1st,  1890,  in  a  good 
and  husbandlike  manner,  according  to  the 
usual  conrse  of  husbandry."  In  this  I  can 
discover  no  purpose  of  conferring  upon  Fil- 
son any  authority  to  live  upon  &e  land,  or 
to  occupy  the  same  as  a  tenant  for  all  pur- 
poses. On  the  contrary,  to  ray  mind  the  in- 
strument, by  this  language,  as  well  as  the 
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oUier  language  euntaincd  in  it,  ihowB  tiitt 
the  landowner  by  deliberate  purpose  under- 
took to  avoid  tbe  coneequenceB  of  leaaing  the 
E remises.  The  intent  to  make  a  contract  of 
iring,  aa  distinguished  from  one  of  leasing, 
IB,  in  my  opiniou,  clearly  manifested  in  the 
following  paragraph  of  the  instrument:  "In 
conaideration  of  the  faithful  and  diligent 
performance  of  all  the  stipulations  of  this 
contract  by  the  party  of  the  first  part  [Fil- 
Bon],  the  party  of  the  second  part  [Ditton] 
agrees,  upon  reasonable  request  thereafter 
made,  to  give  and  deliver  on  said  farm  the 
one  half  of  all  grains,  vegetables,  so  raised 
and  secured  upoo  said  farm  during  said  sea- 
son." The  language  I  have  quoted  therefore 
shows  the  nature  and  purpose  of  the  con- 
tract. Filaon  agreed  to  raiae  the  crop  at  hie 
own  expense,  and  Ditton  agreed  to  compen- 
sate him  by  giving  him  one  half  of  the  crap, 
the  title  to  which  was  at  all  times  in  Ditton. 
At  the  common  low  the  tenant  is  the  party 
who  agrees  to  pay  s  rental.  But  in  this  case 
the  moat  searching  examination  of  the  con- 
tract fails  to  show  any  agreement  on  Filson's 
part  to  pay  any  rental,  either  in  money  or  in 
grain.  Filson's  obligations  were  to  produce 
the  crop  at  his  own  ex[>en8e.  It  is  impossi- 
ble to  spell  out  of  tbe  instrument  any  obli- 
gation resting  upon  Fileon  to  pay  rent  in  any 
manner.  This  being  true,  no  action  would 
lie,  based  upon  the  contract,  in  favor  of  Dit- 
ton. to  recover  any  rent.  Had  Filson,  after 
signing  the  contract,  refused  to  sow  the  aeed, 
or,  after  sowing  the  seed,  refused  to  harvest 
the  crop,  an  action  for  such  bleach  of  the 
contract  would  lie;  but  certainly  no  one 
would  contend  that  the  damages  could  be 
measured  by  any  specific  amount  as  rent.  No 
rent  having  been  promispd,  none  could  be  re- 
covered, ft  follows,  of  course,  that  the 
plaintiff,  as  purchaser,  could  not  have  ac- 
quired the  right  to  sue  Filson  for  rent. 
for  the  simple  reason  that  the  landowner 
(Ditton)  did  not  have  any  contract  whereby 
he  could  himself  sue  for  rent.  By  the  very 
plain  language  of  the  instrument,  the  obli- 
gation to  pay  rested  wholly  upon  the  land- 
owner, and  upon  no  other  person.  Here, 
again,  the  relation  of  landlord  and  tenant 
is  squarely  reversed  and  contradicted.  At 
tbe  common  law,  under  a  renting  contract,  it 
is  the  tenant  who  Is  required  to  pay,  and  the 
landlord  receives  tlie  pay.  My  conclusion 
upon  this  point  is,  of  course,  that  the  plain- 
tin  cannot  recover  in  this  action.  He  sues 
for  rent,  and  the  facts  show  that  no  rent 
whatever  was  agreed  to  be  paid. 

But  another  point  would,  in  my  Judgment, 
be  equally  fatal  to  the  plaintiff's  action.  Let 
it  be  assumed,  for  purposes  of  discussion, 
that  Filson  was  a  tenant,  and  one  who  had 
bound  himself  to  pay  a  rental  for  the  prem- 
ises. Upon  this  aasumption  it  is  conceded 
that  Filson  had  paid  his  rent  to  his  land- 
lord, in  full,  long  prior  to  the  commencement 
of  this  action.  By  such  payment,  which  was 
made  without  notice  of  plaintiff's  rights,  if 
rights  he  hai,  Filson  waa  exonerated  entire- 
ly. The  statute  of  this  state  malcM  Uiii 
point  clear.  Rev.  Codes,  J  3B43.  Now,  it  is 
very  difficult  to  see  kow  or  upon  what  the- 
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ory  Ditton  eould  have  sued  Filaon  for  any 
rent  after  the  rent  had  been  lawfully  paid 
to  him.  It  would  seem  that,  the  obligation 
having  been  performed,  no  action  could  pos- 
sibly lie  for  its  nonperformance  in  favor  of 
anyone;  and  yet  this  action,  aside  from  the 
pleadings,  is  an  action  to  recover  rent,  and 
can  be  sustained  on  no  other  basis. 

But,  aside  from  all  other  questions,  it  is 
transparently  clear  that  the  plaintiff  has 
sued  the  wrong  defendant.  Tbe  wording  of 
the  statute  under  which  the  action  is  brought 
declares  that  the  purchaser  "is  entitled  to 
receive  from  the  tenant  in  posbesaion  the 
rents  of  the  property  sold,  or  the  value  of 
the  use  and  occupation  thereof."  This  lan- 
guage is  specific  and  unambiguous  as  to  the 
party  from  whom  the  rents  or  value  of  the 
use  are  to  be  received.  That  party  is  the 
"tenant  in  possession."  According  to  plain- 
tiff's theory  and  that  of  my  associates,  Fil- 
son, and  no  other  person,  is  the  tenant  in 
posBession.  It  is,  moreover,  obvious  that, 
unless  Filson  stands  in  the  rdation  of  a  ten- 
ant, there  is  no  rent  in  tbe  case,  and  hence 
no  action  would  lie  to  recover  it.  But  the 
plaintifT  has  not  sued  Filson.  This  is  clearly 
fatal.  The  statute  is  not  obscure  in  mean- 
ing, and  the  plaintiff  bases  his  rights  upoo 
the  statutj'.  Upon  this  feature  of  the  case 
Sborea  v.  Smit  River  Co.  21  Cal.  135,  is  di- 
rectly in  point.  It  is  my  conclusion  that  the 
action  was  properly  dismissed  by  the  trial 


August  SOUCIE  et  al.,  AppU. 

( N.  D. ) 

In   CAAe   of   hnllcy   articles   ttf   pcF- 


Lhe  ofllier  holdisg  Ibe  warrant  gl 
pijer,  or  Its  agent  In  charge,  not 
lire,  and  properly  advertise  the  p 

Wber«  m  t 


:  collector,  ^Ith  tlic  tax 

honad,  under  the  law.  to  selie  and  sell  prop- 
ertj  for  the  pajment  of  delLnquent  tajtcs, 
and  Is  attempting  so  to  seise  sod  sell  person- 
al propertj.  aud  where,  to  avoid  such  seliure 
and  sale,  the  taxpayer  pays  sn  Illegal  and 
void  tax  under  protest,  and  with  notice  to 
the  collector  that  action  will  be  brought  lo 
recover  the  amount  so  paid,  such  payment 
is  not  volnntary,  and  may,  In  a  irroper  a» 
tion,  be  recovered.  It  Is  not  necesssrj  Id 
sneh  a  case  that  the  payment  should  be  Disda. 


•Heidnotes  by  Babtbolomi 


r.  Ch.  J. 


NoTB.~For  assumpsit  to  recover  moneT  paid 
tor  Illegal  taxes,  see  Phelps  v.  New  York  (N.  Y.) 
2  L.  It.  A.  626,  and  note;  Btate  ea  rel.  McCanr 
V.  Nelion  (Ulnn.)  4  L.  R.  A.  SOO,  and  nola; 
Wilson  T.  Butler  Conntr  (Neb.)  4  L.  R.  A.  B69 ; 
81.  James  Bducatlonal  Inat.  v.  Balem  (Mass.) 
10  L.  B,  A.  BTS  ;  HoeBIng  v.  Ban  Antonio  (Tex.) 
lA  U  R.  A.  60a  :  and  Seller  v.  Rhodes  (Wyat 
39  U  R.  A.  BBt. 


St.  AllTBOVT  A  D.  Slbta^ 


Bougie. 


rila;  S»,  1900.) 

APPEAL  br  defendanta  froia  a  judgment 
of  the  District  Court  for  Bottineau 
Coimtf  in  favor  of  plaintiff  in  an  actiln 
trought  to  recover  mone^  paid  under  protest 
in  settlement  cf  taxes  alleged  to  have  been 
illt^tly     auesBed     against     plaintiff.     Af- 

The  iacts  are  stated  in  Oie  opinion. 

Veura.  Boaard  Jfc  Boi»rd,  for  appel- 
lants: 

Illegal  taxes  voluntarily  paid,  even  though 
paid  under  protest,  cannot  be  recovered  bade. 

2  Deaty,  Paxn.  p.  79Q;  San  Franouoo  <t 
N.  P.  R.  Co.  V.  Dinunddie,  8  Sawy.  312,  13 
Fed.  Rep.  791 ;  Detroit  y.  Uartin,  34  Mich. 
173,  22  Are.  Hep.  512;  Union  P.  R.  Co.  v. 
Do^lge  County  Comra.  98  U.  S.  643,  26  L.  ad. 
197 ;  Lambom  v.  Dicltinton  County  Comr*. 
97  U.  S.  IBl,  24  L.  ed.  926;  Wabavmaw 
<;ounty  Comrs.  v.  Walker,  8  Kan.  431 ;  Rata- 
ler  \.  Athen».  68  Ala.  IB4;  Oakaba  r.  Bwr- 
iu>f(,  34  Ala.  400;  Bdbcook  v.  Fond  du  Lao, 
58  Wis.  230,  IB  N.  W.  825;  Ptterhorough  v. 
/.ancoster,  14  N.  H.  382;  St.  Joseph  County 
■Comra.  v.  Ruakman.  67  Ind.  98 ;  De  Baker  v. 
Carillo,  52  Cal.  4T3;  Buoknall  v.  Story,  46 
■Cal.  689,  13  Am,  Bep.  220;  Shane  v.  51.  Paul, 
2tl  Minn.  543,  6  N.  W.  349;  Potcell  v.  St. 
<!Toix  County  Super*.  46  Wis.  210,  50  N.  W. 
1013;  BaliiiHore  v.  Lefferman.  4  Gill,  425, 
4S  Are.  Dec.  125;  AUentovin  v.  Sanger.  20 
Pa.  421;  Btiekncy  v.  Bangor,  30  Me.  404; 
Sanford  v.  .Veie  York,  33  Barb.  147;  State 
ex  rel.  Rice  v.  Poicell,  44  Mo.  438;  Qoddard 
Y.  Seymour,  30  Conn.  3B4;  Lyon  County 
Comra.  v.  Qoddard,  22  Kan.  389;  Budge  v. 
ffrrind  fo)-fe«,  1  N.  D.  300,  10  L.  R.  A.  IBS, 
47  N.  W.  390. 

The  pavment  of  taxes  in  this  case  was  not 
made  under  duress,  but  was  voluntary. 

N.  D.  Kev.  Code,  I  3846;  Baltimore  v.  Lef- 
(erman,  4  Gill,  425,  45  Am.  Dee.  148;  EJston 
-*.  Chicago.  40  III.  614,  8B  Am.  Dec.  383;  Vick 
V.  Bhinn,  49  Ark.  70,  4  8.  W.  80;  Clafiin  v. 
UcDonough,  33  Mo.  412,  84  Am.  Dec.  64; 
LigonUr  ».  Ackerman,  48  Ind.  552,  16  Am, 
Rep.  323. 

The  restraint  must  be  imminent,  and  such 
M  to  destroy  free  agency  in  a  mind  of  ordi- 
^lary  firmness,  without  the  present  niea,nB  of 
protection. 

Radieh  V.  Butchina,  95  U.  S,  210,  24  L. 
ed.  409;  Wiloom  v.  Boteland,  23  Pick,  187; 
forbet  V.  ,4ppIe(on,  6  Gush.  115;  Benson  v. 
Uonroe,  7  Gush.  125,  54  Am.  Deo.  716; 
Sateker  v.  Natcker,  47  Pa.  498;  Uiller  v. 
Uaier,  68  Pa.  4B3;  Beyelmm  V.  Deftre,  89 
Pa.  608;  SioonAton  v.  Ijama,  63  111.  166; 
Sarriaou  v.  UihDaukee,  49  Wis.  262,  6  N. 
"W.  328:  Smith  v.  Read/leld,  27  Me.  146;  yevi 
York  <£  H.  R.  Co.  v.  Marah,  12  N.  V.  308; 
V/alker  v.  Bt.  Louit,  15  Mo.  663;  PhitUpa  v. 
Jefferton  County  Comra.  5  Kan.  412 ;  Tay- 
lor T.  Philadelphia  Bd.  of  Eealth,  31  Pa,  73. 
72  Am.  Dec  724;  Barrett  v.  Cambridge,  10 
Allen,  48;  iiabin«on  r.  Oharlealon,  2  lUeh. 
L  317,  46  Am.  Dec.  739;  Morria  v.  Balli- 
more,  G  Gill,  244. 
«0  L.  R.  A. 


If  the  plaintiff  made  a  mistake  in  tliink- 
ing  that  there  was  a  valid  levy,  and  that  Ul4 
sale  would  have  been  a  valid  sals  of  this 
property,  and  would  have  passed  title  to  tha 
purchaser,  and  paid  the  taxes  to  save  the 
property  from  being  sold,  thinking  that  such 
sale  would  in  any  way  affect  his  right  to  the 

Croperty,  such  mistake  was  a  mistake  of 
iw,  and  against  such  a  mistake  of  law  the 
court  wilt  not  grant  relief, 

!ian  Franciaco  d  S.  P.  R.  Co.  v,  Diwoid- 
die.  8  Sawy,  312,  13  Fed.  Rep.  789;  Dotroit 
V.  Uartin,  34  Mich.  173,  22  Am.  Rep.  512; 
WilliatHa  v.  Corcoran,  48  Gal.  650;  Buoknall 
V.  Story,  48  Cal.  689,  13  Am.  Rep.  220. 

Meaara.  OoobrKue  *  OorllM,  for  re- 
spondent : 

Even  in  the  case  of  illegal  taxes,  if  the  ef- 
fect of  the  proceeding  is  to  cast  a  cloud  upon 
the  owner's  title,  payment  of  the  t&x  to  pre- 
vent such  cloud  is  not  a  voluntary  payment. 

•^oantMn  v.  Ogilvie,  4B  Minn.  664,  18  L.  R, 
A.  376,  62  N.  W.  217, 

The  payment  in  question  was  Involuntary. 

It  is  sufficient  if  seizure  is  threatened. 

Powder  River  Cattle  Co.  v.  Cuater  County 
Comra.  46  Fed.  Rep.  323;  De  Fremery  v. 
Aiitlin,  53  Cal.  380;  Brueaher  v.  Port  Chea- 
ter. 101  N.  Y.  240,  4  N.  E.  272;  Babcock  v. 
Bearer  Creefc  Tiop.  84  Mich.  601,  31  N.  W. 
423 ;  Winder  v.  Burlington,  88  Iowa,  279,  27 
N.  W.  241 ;  Shoup  v.  Willit,  2  Idaho,  108,  6 
Pftc.  124;  Erakims  v.  Tan  Andale,  16  Wall. 
77,  21  L.  ed.  63;  Dunnell  Mfg.  Co.  v.  Veuxll, 
15  R.  I,  233,  2  Atl,  768 ;  Union  P.  R.  Oo.  v. 
Dodge  County  Comra.  98  U.  S.  641,  26  L.  ed. 
196;  Lambom  v.  Dickinson  County  Comri, 
97  U.  S.  181,  24  L.  ed.  928;  Boston  A  8. 
Qlatt  Co.  V.  Boaton,  4  Met.  181;  Orim  r. 
Weiaaenberg  School  DUt.  67  Pa.  434.  98  Am. 
Dec.  237  i  AUen  v.  Burlington,  46  Vt.  202; 
Creamer  v.  Bremen,  91  Me.  608,  40  Vt.  565; 
Joyner  v.  School  Oist.  No.  S,  3  Gush.  667 ; 
SCotce  V.  8tov>e,  70  Vt  809,  41  Atl.  1024; 
Thompson  v.  Detroit,  Hi  Mich,  602,  72  N. 
W,  320;  Minor  Lumber  Co.  v.  Alpena,  87 
Mich,  4B9,  66  N.  W.  926;  Re  Edison  flecfrio 
Illuminating  Co.  22  App.  Div.  371,  48  N.  Y. 
6upp.  99;  Wyandotte  County  C'Jnirs.  v.  Ki>«. 
sag  Cit}i.  Ft.  8.  A  M.  R.  Oo.  4  Kan.  App.  772, 
48  Pac.  1013. 

If  the  process  to  collect  the  tax  must  in- 
evitably issue,  and  distraint  of  the  taxpay- 
ers' pfoode  follow,  the  party  need  not  await 
the  iBBuing  of  such  process,  but  may  pay  ths 
tax  in  advance  of  the  issue  thereof,  provided 
he. serves  a  protest  and  declares  his  purpose 
to  sue  to  recover  back  the  tax. 

Kantaa  P.  R.  Co.  v.  Wyandotte  County 
Comra.  16  Kan.  687 ;  Atchiaon,  T.  &  E.  F.  R. 
Co.  V,  Atchison  County  Comra.  47  Kan.  722, 
28  Pac.  99B;  AteAi«on,  T.  d  S.  F.  ft.  Go.  v. 
itchiaon  County  Comra.  47  Kan.  712,  £8 
Pac.  1000;  Romford  Chemical  Worka  y. 
Ray,  19  R.  1.  466,  34  Atl.  814;  Allen  v.  Bur- 
linglon,  45  VL  202. 

The  payment  is  under  duress  when  the 
property  has  been  nctuolly  seized,  and  espe- 
ciallv  when  it  is  about  to  be  sold. 

Boedel  v.  White  Oloud,  108  Mich.  606,  60 
N.  W.  386;  LindMy  t.  Alton,  19  R.  I.  7SS, 
36  Atl.  340.  /  -  I 
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r  tie  Batiefaction  of  an  ille- 
gal tax,  he  IB  without  remedf. 

The  law  conaiderB  that  a  person  baa  an 
adequate  remeay  in  hia  right  to  recover  back 
the  illegal  Ux. 

Poiodor  River  Cattle  Co.  v.  Custer  Coun- 
ty Comrs.  45  Fed.  Rep.  323;  Cooley,  Taxn. 
538;  Laird  Norton  Co.  v.  Pin«  County,  72 
Minn.  409,  75  N.  W.  723 ;  roun(;6iooii  v. 
Sexton,  32  Mich.  406,  20  Am.  Bep.  6S4;  Tay- 
lor V.  Louisville  a  N.  K.  Co.  00  U.  S.  App. 
IflB,  88  Fed.  Rep.  350,  31  C.  C.  A.  637;  Oij- 
<fcn  City  V.  A.rmatrong,  168  U.  S.  224,  42  L. 
ed.  444,  18  Sup.  Ct.  Rep.  BS. 

The  ofllcer  collecting  the  ill^ial  tax  ii  lia- 
ble in  an  action  brought  bj  the  taxpayer  to 
recover  the  same. 

Erakine  v.  Van  Artdale.  IS  Wall.  7S,  21 
L.  ed.  03:  Western  U.  Teleg.  Co.  v.  Mayer, 
Zfi  Ohio  St  621;  Steplian  v.  Daniels,  27 
Ohio  St.  527 ;  Dunnelt  Mfg.  Co.  v.  Vetaeli,  19 
R.  I.  233,  2  Atl.  766;  ShoMp  v.  Willis,  2  Ida- 
ho, 108,  a  Pac.  124 ;  De  Fremery  v.  Austin, 
S3  Cal.  380;  Atteell  t.  Zeluff,  26  Mich.  120; 
Hvmford  Chemical  Workt  v.  Ray,  19  R.  I, 
466,  34  Atl.  814;  Lindsay  v.  Allen,  ID  R.  I. 
723,  36  Atl.  840;  Wood  v.  Btirman,  37  Tex. 
684;  Fowder  River  Cattle  Co.  v.  Johnson 
County  Comrs.  3  Wjo.  6B7,  29  Pac  361; 
Johnson  County  Cotnrs.  v.  Searight  Cattle 
Co.  3  Wyo.  77T,  31  Pac.  268. 

The  municipality  into  which  the  ofllcer 
pays  the  money — as,  the  county,  city,  or  vil- 
lage, as  the  case  may  be — is  liable  for  the  il- 
legal tax,  as  well  as  the  ofBcer. 

Du  Bois  V.  Lake  County  Comrs.  10  Ind. 
App.  347,  37  N.  E.  1056;  Cooley,  Taxn.  685 
el  aeq.;  Meacham  v.  Newport,  70  Vt.  264,  40 
Atl.  72'J;  Creamer  t.  Bremen,  01  Me.  G08,  40 
AU.  566. 

BATtkolonew,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

Action  by  the  St.  Anthony  &  Dakota  Ele- 
vator Company  to  recover  from  Bottineau 
county  and  from  August  Soucie,  aa  treasur- 
er of  Bottineau  county,  certain  money  paid 
by  said  company  to  said  treasurer  as  and  for 
taxes  assessed  against  said  company  in  said 
county  in  the  year  1896.  The  case  was  tried 
to  the  court,  and  plaintiff  was  succesBfuI. 
The  defendants  bring  the  case  to  this  court, 
but  the  only  issue  of  fact  that  this  court  is 
asked  to  retry  is  whether  or  not  the  money 
so  paid  for  taxes  was  paid  under  compul- 
Bion.  Tlie  illegality  of  the  tax  is  conceded. 
The  testimony  upon  the  controvertpd  issue 
is  uncontradicted,  is  brief,  and  may  be  thus 
summarized:  On  the  30th  day  of  Decem- 
ber, 18Q6,  the  said  treasurer  served  upon  the 
agent  of  plaintiff  at  its  elevator  in  the  vil- 
lage of  Bottineau  a  notice  as  follows: 

Notice  is  hereby  given:  That  I,  AuRust 
Soucte,  as  the  treasurer  of  the  county  of  Bot- 
tineau, North  Dakota,  will  on  the  30th  day 
of  December,  1898,  by  virtue  of  the  power  in 
me  vested  by  article  8,  chapter  18,  of  the 
Political  Codes,  seize  and  take  into  my  pos- 
session the  following  described  property,  to 
wit:  One  elevator  or  warehouse;  aaid  grain 
SO  L.  R.  A. 


elevator  or  warebouse  being  located  on  th» 
right  of  way  of  the  Great  l^rthern  Railway 
Company  in  the  village  of  Bottineau,  in  the- 
county  of  Bottineau  and  state  of  North  Da- 


St.  Anthony  k,  Dakota  Ele- 
vator Company,  of  Bottineau  county.  That 
said  seizure  was  made  to  satisfy  the  delin- 
quent taxes  for  the  year  1896,  together  with- 
tne  interest  and  penalty  due  thereon,  from 
said  St.  Anthony  k  DakoU  Elevator  Co.  to- 
said  county  of  Bottineau  for  all  personal 
property  oi  Elevator  Co.  taxed  in  said  coun- 
ty of  Bottineau.  And  that  I  shall,  on  Mon- 
day, the  11th  day  of  January,  a.  d.  1897,  at 
the  hour  of  two  o'clock  P.  u.,  at  the  front 
door  of  the  courthouee  in  said  county  ani 
state,   proceed    to   sell    the   above -described' 


and  al!  personal  property  of  said  St.  An- 
thony k  Dakota  Elevator  Company  for  said 
delinquent  taxes,  as  follows,  to  wit:  1695, 
C1,097.T2;  interest.  $66.96;  penalty,  $32.96; 
aniounting  to  $1,196  and  51  cents, — together 
with  all  accruing  costs  of  seizure  and  sale, 
at  public  auction,  to  the  highest  bidder,  for 

August  Soucie, 

TreaBurer  of  Bottineau  County. 

The  possession  of  the  agent  was  in  no 
manner  disturbed  by  the  treasurer,  and  th» 
agent  exercised  full  control  of  the  elevator 
at  all  times  to  the  date  fixed  for  the  sale. 
Notice  of  the  sale  was  published  as  required 
by  law.  On  the  date  fixed  for  the  sale,  Jan- 
uary 11,  1397,  and  at  the  hour  specified,  the- 
said  treasurer  offered  the  elevator  for  sale 
at  the  front  door  of  the  courthouse  in  said' 
villaj^e  of  Bottineau,  at  public  auction.  The 
agent  of  the  plaintifT  was  present,  and  wheo- 
bids  were  cnlled  for  be  stated  to  the  treasur- 
er that  the  taxes  were  illet^al ;  and.  the  treas- 
urer continuing  to  cry  the  sale,  he  handed' 
him  a  written  protest.  This  document  was 
evidently  prepared  with  care.  It  alleges, 
that  the  assessment  against  the  elevator 
company  was  illegal,  and  that  the  company 
was  not  the  owner  of  any  of  the  property  up- 
on which  the  alleged  tax  was  extended.     It 


the  same  in  order  to  preserve  its  property, 
the  elevator  company  will  at  once  bring  ac- 
tion against  the  treasurer  and  against  Ch& 
county  to  recover  the  amount  so  paid.  Whei* 
the  protest  was  presented  to  the  treasurer, 
he  read  sufficient  of  it  to  determine  what  it 
was.  and  then  proceeded  to  cry  the  sale. 
Thereupon  the  agent  paid  the  tax  claimed. 
The  treasurer  had  received  no  bid  for  the 
elevator;  nor,  so  far  as  disclosed,  was  therfr 
anyone  present  who  desired  to  make  a  bid. 
The  treasurer  fully  intended  to  sell  the  ele- 
vator as  advertised,  if  the  taxes  were  not 
paid,  and  be  could  make  a  sale.  Under 
these  facts,  was  Uie  money  paid  under  corn- 
That  illegal  taxes,  voluntarily  paid,  al- 
though paid  under  protest,  cannot  be  re- 
covered, is  elementary,  and  is  conceded  in 
this  case.     But  courts  have  been  much  per- 
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plaed  in  determining  jutt  wbat  fiiets  and 
cilcnnutainceB  will  Berre  to  remoTe  the  paj- 
meiit  from  the  voluntar;  claee  and  make  it 
inToluntaiy.  Appellants  urge  that  there 
Mver  waa  anj[  seizure  of  pretty,  and 
hrate  no  detention,  and  they  rely  in  part  up- 
on the  notice  aerred  to  show  thia  to  be  true. 
The  notice  ia  certainly  inartificial.  It  is 
duted  December  30,  and  dedarea  that  "1, 
August  Sonde,  as  treasurer  of  the  county 
of  Bottineau,  North  Dakota,  will  on  the  30th 
diy  of  December,  etc,  seize  and  take  into 
my  poaaeaalou  the  fallowing  described  prop- 
aty,  to  wit."  And  after  describing  the 
property  it  continue!:  "That  said  seizure 
KM  made  to  aatisfy  the  delinquent  taxes," 
elc  When  construed  together,  we  think  it 
anDot  be  claimed  for  this  notice  that  it 
ihons  that  no  seizure  waa  made,  but,  rath- 
er, it  declares  a  aeizure  then  and  there.  But 
counsel  contend  that,  because  nothing  was 
done  corresponding  with  what  the  law  re- 
quires an  oRicer  to  do  in  making  a  levy  un- 
der execution  or  attachment,  therefore  there 
never  was  any  dietreBS.  The  statute  in 
force  at  that  Ume  (|  1237,  Iter.  Codes 
1S95)  declared  that  if  taxes  were  not  paid 
b;  October  1,  after  they  became  due,  "the 
treasurer  is  directed  and  required  to  collect 
ihf  same  by  distress  and  sale."  His  gen- 
eral tax  warrant  was  the  only  authority  he 
required.  There  is  an  entire  absence  of  all 
details  in  direction.  But  we  Icnow  of  no 
statute  that  requires  the  treasurer,  in  dis- 
straining  property,  to  pursue  the  same 
eoarse  that  must  bs  pursued  under  execu- 
tion. We  do  not  think  such  ever  was  the 
law.  In  9  Am,  &  Eng.  Enc.  Iaw,  2d  ed.  p. 
S50,  It  is  said:  "No  precise  act  or  form  of 
Tords  is  essential  to  a  distress,  and  the  dis- 
tress may  be  made  without  actual  seizure." 
In  Eantea  v.  Mayo,  0  111.  App.  334,  the  arti- 
des  were  ponderous.  Thev  were  looked  at  and 
listed,  and  a  Beizuro  declared,  but  no  actual 
possession  taken.  It  was  held  a  good  dis- 
tress for  rent  by  the  landlord.  In  Netoell  v. 
Clarfc,  46  N.  J.  L.  363,  the  landlord  inven- 
toried the  goods,  and  posted  notice  of  dis- 
tress upon  the  premises,  and  served  same  on 
tenant,  but  did  not  take  possessian  of  goods, 
but  left  them  in  the  possession  of  the  tenant, 
who  sold  them.  Held  a  good  distress.  And 
to  same  effect  in  FurUuh  v.  Chappell,  105 
P*.  187.  The  owe  of  Forth  v.  Puriley,  82 
HI.  \52.  involved  the  legality  of  a  tax  sale. 
The  collector  levied  upon  a  portable  sawmill. 
He  did  this  by  giving  the  statutory  notice 
tnd  advertising  the  property  for  sale.  He 
did  not  take  possession  of  the  property,  or 
interfere  with  its  use  by  the  parties  in  pos- 
Mssion.  The  property  was  sold  pursuant  to 
l)ie  notice,  and  the  contest  arose  between  the 
(onner  owner  and  the  purchaser  at  the  tax 
■ale.  The  court  held  that  as  to  parties 
Those  right  attached  intermediate  tlia  dis- 
tress and  sale,  actual  possession  was  necea- 
ssry,  but  as  to  the  former  owner,  or  any  one 
claiming  under  him  before  ths  levy  or  after 
the  sale,  the  absence  of  possession  by  the  col- 
lector could  not  affect  the  validity  of  the 
Hie.  We  think  tlie«e  cases  abundantly  es- 
tablish the  proposition  that  the  distress  in 
MLR.  A. 


this  case  was  sufficient  to  enable  the  treas- 
urer to  make  a  sale  of  the  property  that 
would  pass  a  title  good  as  against  the  plain- 
tiff. If  that  be  true,  and  the  payment  was 
made  to  prevent  such  sale,  and  it  rensonably 
appeared  that  this  was  the  only  way  to  pre- 
vent the  sale,  then,  clearly,  the  payment  was 
compulsor]'.  Indeied,  in  many  cages  much 
less  has  been  required  to  constitute  the  pay- 
ment compulsory.  True,  it  was  said  in  Bal- 
timore v.  Lefferman,  cited  by  counsel,  and 
reported  In  4  Gill,  425,  45  Am.  Dec.  145,  that 
"payment  ia  not  compulsory  unless  made  to 
releaso  person  or  property  from  an  actual, 
existing  duress  imposed  by  the  payee."  That 
was  an  action  to  recover  money  expended  in 
improving  a  water  front  in  obedience  to  tt 
demand  of  the  proper  official,  acting  under 
the  authority  of  a  city  ordinance  afterwards 
declared  unconstitutional.  It  was  not  tech- 
nically an  oction  for  the  recovery  of  void 
taxes.  The  principle  there  announced  has 
been  applied  in  many  other  cases.  It  is  un- 
doubtedly the  correct  and  prevailing  doc- 
trine in  the  great  majority  of  instances 
where  money  has  been  wrongfully  extorted. 
Certainly  it  is  true  in  all  cases  where  there- 
is  no  assertion  of  liability  against  the  person 
making  the  payment  It  is  also  true  in  alt 
cases  where  an  asserted  claim  can  only  be  es- 
tablished in  court,  because  there  the  party 
will  have  his  opportunity  to  defend.  Hence 
threats  of  legal  prosecution,  however  pro- 
nounced, can  never  render  payment  compul- 
sory. Benson  v.  ifonroe,  7  Gush;  125,  6* 
Am.  Dec.  71<t;  Diokorman  v.  Lord.  21  Iowa, 
338,  89  Am.  Dec.  B7Bj  Kotiler  v.  Wellt,  Far- 
go rf  Co.  26  Cal.  606;  Brazil  v.  Kreta,  65 
Ind.  14;  Emmons  v.  Scudder,  115  Mass.  367; 
Harmon  v.  Harmon,  61  Me.  227.  14  Am.  Rep. 
GS6.  This  is  as  true  in  a  tax  demand  as  any 
other,  if  the  demand  must  be  established  in 
court.  Marietta  v.  Slooomb,  8  Ohio  St.  471. 
This  rule  also  holds  in  case  of  a  threatened 
sale  of  realty  for  illegal  taxes.  Such  sale 
does  not  pass  any  title.  The  party  still  has 
his  day  in  court.  Btover  v.  Mitchell,  45  III. 
213 ;  Detroit  v.  Martin,  34  Mich.  170.  22  Am. 
Rep.  S12;  Itogera  v.  Qreenhugh.  S8  Me.  390, 
4  Am.  Rep.  292;  Forreat  v.  Veus  York,  13 
Abb.  Pr.  350. 

But  this  strict  rule  ought  not  to  apply  to 
cases  of  seizure  or  sale,  or  threatened  seiz- 
ure or  sale,  of  personal  property  upon  an  il- 
legal or  void  tax.  The  reasons  are  obvious. 
The  right  of  possession  or  the  title  to  the 
property  cannot  be  tested,  once  a  seizure  is 
made.  The  sovereign  taxing  power  of  ths 
state  cannot  be  thus  impeded.  A  sale  once 
made,  and  the  title  to  the  specific  article  is 
gone.  If  specific  personal  property  cannot 
be  retained  or  preserved  save  in  the  presence 
of  actual  duress,  as  that  term  is  defined  at 
common  law,  or  that  durees  defined  by  our 
statute  (Kev.  Codes,  i  3845) ,  as  sufficient  b> 
take  away  the  element  of  consent  in  a  con- 
tract, then  useless  expense  will  often  be  en- 
tailed, and  injustice  suffered.  The  almost 
uniform  current  of  authority  Is  the  other 
way.  In  the  valuable  note  to  Baltimore  v. 
Le^erman,  45  Am.  Dee.  145,  it  is  said  at 
page  164;     "The  moat  numerfus  class  of 
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caiHa  to  which  the  doctrine  ma  to  recoverj  of 
inToluntary  payments  is  applied  is  that  of 
illegal  taxes.  It  is  clearly  settled  doctrine 
that  where  an  illegal  and  void  tax  is  paid,  to 
prevent  a  seizure  and  a  sale  of  the  taxpay- 
er's property,  to  one  having  apparent  colora- 
ble or.  formal  authority  to  make  such  seizure 
and  ftale,  if  the  danger  ii  imminent  and  the 
payment  is  made  under  protest,  the  money 
BO  paid  may  be  recovered  baclc."  A  large 
array  of  authorities  is  cited,  and  we  add 
others.  As  early  as  the  case  of  Preston  v. 
Bnaton,  IZ  Pick.  7,  it  waa  said  by  Chief  Jus- 
tice Shaw:  "But  the  warrant  to  a  collect- 
or, under  our  statute  for  the  assessment  and 
collection  of  taxes,  ii  in  the  nature  of  an 
execution  running  against  the  person  and 
property  of  the  party,  upon  which  he  has  no 
day  in  court,  no  opportunity  to  plead  and 
ofTer  proof,  and  have  a  judicial  decision  of 
the  queetion  of  his  liability.  Where,  there- 
fore, a  party  not  liable  to  taxation  is  called 
on  peremptorily  to  pay  upon  such  a  warrant, 
and  he  can  save  himself  and  his  property  in 
no  other  way  than  by  paying  the  illegal  de- 
mand, he  may  give  notice  that  he  so  pays  it 
by  duress,  and  not  voluntarily,  and,  by  show- 
ing that  he  is  not  liable,  recoTer  it  back,  as 
money  had  and  received."  In  tiiat  case  no 
property  had  been  seized.  No  warrant  of 
collection  had  ever  in  fact  issued,  but  the 
plaJntifT  had  been  informed  by  the  collector 
that  it  would  be  issued,  and  the  court  said; 
"Under  these  circumstances  the  money  was 
paid,  and  we  think  it  cannot  be  considered 
as  a  voluntary  payment,  but  a  payment 
made  under  such  circumstances  of  constraint 
and  compulsion,  and  with  such  notice  on  his 
part  that  it  was  so  paid,  that,  on  showing 
that  he  was  not  liable,  be  may  recover  it 
back,  in  this  action  from  the  defendants,  in- 
to whose  treasury  it  has  gone."  See  also 
the  case  of  Boston  rf  B.  Qlaat  Co.  v.  Bos- 
ion,  4  Met.  181,  where  the  reason  for  the 
exception  to  the  rule  in  tax  cases  is  clearly 
set  forth.  In  Claftin  v.  UoDonoitgti,  33  Mo. 
412,  84  Am.  Dec.  54,  the  court  said:  "To 
constituto  duress,  there  must  be  a  seizure 
of  the  property,  or  arrest  of  the  person,  or  a 
threat  or  attempt  to  do  one  or  the  other,  or 
facts  must  be  stated  which  tend  to  show,  or 
which  warrant  the  conclusion,  that  such  an 
arrest  or  seizure  could  be  avoided  only  t^ 
tJie  payment  of  the  tax  demanded."  Bovxird 
V.  Aunusta,  74  Me.  79,  was  a  persona  I -pro  p- 
erty-t&x  case.  Mo  seizure  had  been  made, 
end  objection  was  made  to  the  form  of  the 
protest.  The  court  said:  "But  in  fact  no 
protest  was  necessary.  As  we  have  seen,  tie 
plaintiff  was,  or  stood  in  the  place  of,  the 
owner.  If  we  can  believe  the  collector, — and 
there  Is  no  reason  to  doubt  his  testimony, 
>— he  was  prepared  to  and  would  have  made 
the  levy  hut  for  the  payment.  That  the  full 
amount  paid  was  necessary  to  protect  the 
property  from  distress.  It  was,  thm,  a  com- 
pulsory payment  A  person  is  not  hound  to 
wait  until  his  property  is  actually  taken 
by  a  legal  process.. — one  which  he  cannot 
properly  resist. — and  costs  made,  before  he 
pays  the  claim  upon  it.  It  is  sufficient  if 
the  circumstances  are  such  as  fairly  lead  to 
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the  coDeluiion  that  the  waste  and  enwnsa 
can  be  avoided  only  by  paymmt."  In  ParcK- 
er  V.  Uarathon  Co.  52  Wis.  388,  9  N.  W.  23, 
also  a  personal -property- tax  case,  the 
court  aaid:  "And,  further,  to  constitut« 
compulsion  of  legal  process,  it  is  not  essen- 
tial that  the  officer  has  seized,  or  is  immedi- 
ately about  to  seiie,  the  property  of  the  pay- 
er by  virtue  of  his  process.  It  is  suHieieiit 
if  the  officer  demands  payment  by  virtue 
tJiereof.  and  manifeats  an  intention  to  en- 
force collection  by  seizure  and  sale  of  the 
payer's  property  at  any  tJme."  Likewiae, 
in  AilBii  v.  Bnrlington,  45  Vt.  202,  no  war- 
rant had  issued,  and  no  immediate  levy  was 
expected.  It  was  simply  a  case  where  the 
party  had  good  reason  to  suppose  that  in  due 
coiTrse  of  time  the  warrant  would  issue,  and 
the  tanes  be  enforced,  with  costs.  His  pay- 
ment was  held  to  be  compulsory.  In  fium- 
^ord  Chanical  Works  v.  Raji,  19  R.  I.  456, 
34  Atl.  814,  the  payment  of  an  alleged  illegal 
tax  was  made  under  protest  six  months  be- 
fore a  warrant  could  l^^lly  issue,  but  it 
was  held  compulsory.  These  cases  but  illua- 
trate  the  doctrine  announced  by  the  Federal 
Supreme  Court  in  Erakine  v.  Van  Aridale, 
15  Wall.  77,  21  L.  ed.  63,  where  it  is  said: 
"Taxes  illegally  assessed  and  paid  may  al- 
ways be  recovered  back,  if  the  collector  un- 
derstands from  the  payer  that  the  taxes  are 
regarded  as  illegal,  and  that  suit  will  be 
instituted  to  compel  the  refunding  of  them." 
The  authorities  along  this  line  are  becoming 
very  numerous,  but  we  have  cited  sufficient 
to  show  that,  had  this  concededly  illegal  and 
void  tax  been  paid  under  the  protest  that 
was  made  in  this  case,  the  amount  could  be 
recovered,  although  there  has  been  no  seiz- 
ure or  attempted  seizure,  and  no  threatened 
sale.  Plaintiff  had  a  right  to  assume  that 
the  treasurer  would  perform  his  duty  as  en- 
joined by  law.  and  enforce  the  collection  of 
the  tax,  with  coats.  We  need  pursue  the  sub- 
ject no  further.  We  hold  that  payment  was 
made  under  legal  compulsion. 

The  judgment  of  the  Oislrict  Cottrt  iit 
made  Iha  judgment  of  this  courl,  and  it  xtt 
all  thingt  a/lirmod. 

All  concur. 


COUNTY  OF   TRAILL,  Reapt. 

< N.  D ) 

•Oliapter  6  of  (be  Laws  of  18»e,  whiph 
relatea  to  the  aaaesBinent  and  taxa- 
tion of  vralB  In  eloTatDrs,  varehousea. 

and  grain  bousps,  does  not  violate  |  lT(t  of 
Ihe  state  CanXltntlon.  wbJcb  requires  that 
"laws  shall  be  passed  taxing  br  uniform  rule 
all  prapertT  according  to  Its  true  value  Id 
■Done;."  Neither  Is  such  act  obnoilnua  to 
■abdiTlsloD  23  of  |  69  ol  the  Conslltutlon. 

*Beadnate  bj  Yocho,  J. 
NoTT. — As  to  person  to  whom  property  may 
b«  aaiesKd  (or  Uxatlon,  mtt  also  Traci  *.  Kcmt 
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wUcfe  problblta  Cbe  leglslatntc  rrom 
loctJ  or  ■peclal  laws  foi;  the  au««i 
colI«ctloD  of  Uxea :  nor  to  |  11  of  the  Constl- 
(DtloD.  wbl«h  reqalrea  tbat  «ll  Um  ot  a  gea- 
enl  iMtore  ahall  bave  a  uDiform  operailon : 
and  Is  a  Tmlld  r — ' 
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timing  B  demurrer  to  il  complaint  filed  to 
correct  a  tax  aasesBment.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

UeitTt,  Cochrane  A  Corllaa,  for  appel- 
lant: 

It  is  eotirely  nnjuatlflable  for  the  atate  to 
lequire  A  to  paj  a  tax  levied  nn  account  of 
property  owned  by  B. 

N.  D.  Const.  3  176. 

The  caaes  in  which  the  oourts  have  permit' 
t«l  the  legislature  to  uae  the  private  ci"     " 


tally  upon  a  stock  dividend  or  upon  the  in- 
terest on  a  corporate  bond,  and  the  law-malc- 
ing  power  requires  of  the  corporation  to 
withhold  the  amount  of  such  tax  from  such 
dividend  or  such  interest,  and  pay  it  direct- 
ly into  the  public  treasuir. 

Haighl  v.  Pittahwgh,  Ft,  W.  i  0.  B.  Co. 
6  Wall.  15,  18  L.  ed.  81S;  Com.  v.  Lehigh 
I'oflej/  R.  Co.  104  Pa.  SB. 

The  atcond  c1d9f  of  cases  are  cases  where 
Ihe  stock  or  bond  itself  ia  asseased  a^inst 
the  owner  thereof,  and  the  corporation  re- 
quired to  retain  out  of  any  dividend  or  inter, 
rat  payable  in  the  future  the  amount  of  such 

■  Th<i  Delaware  Railroad  Tax,  18  Wall.  206, 
luA  nom.  Mhiot  v.  Philadelphia,  W.  d  B.  B. 
Co.  21  L.  «!.  888;  State,  Kortk  Ward  Sat. 
bank.  Froscctilora,  v.  Seicark,  3Q  N.  J.  L. 
380;  Farmers'  d  T.  Bank  v.  Bojfmann.  93 
Iowa.  110,  01  N.  W.  418;  Horahire  v.  First 
.Vol.  Bank,  36  Iowa,  27S;  Malthp  v.  Reading 
i  C.  R.  Co.  52  Pa.  140 ;  Delaicare,  L.  d  W.  R. 
Co.  T.  Com.  86  Pa.  04. 

to  the  third  class  of  cases  the  stock  is  as- 
Bpsscd  a^inst  the  owner  thereof,  but  the  cor- 
poration is  required  in  the  first  instance  to 
advance  the  amount  of  auch  tax,  and  to  look 
for  reimbursement  to  such  stockholder. 

Here  no  risk  of  financial  loss  is  imposed 
upon  a  third  person.  While  for  many  pur. 
poses,  by  a  I^al  fiction,  a  corporation  and 
ita  stocltholders  are  entirely  distinct,  yet  it 
is  patpable  that  the  corporation,  as  distinct 
from  its  stockholders,  has  no  beneficial  own- 
'rship  of,  or   interest  In,  its  corporate  aa- 

St.  Alban*  t.  Tiationca  Oar  Co.  57  Vt  88. 

If  A  corporation  ia  required  to  pay  taxe* 
swessed  against  its  stockholders,  on  account 
of  their  capital  stodc  therein,  it  is  obvious 

IC  C,  D.  Or.)  2  L.  B.  A.  773.  and  note;  Sonth- 
■ortb  V.  Bdmanda  (Hasa.)  9  L.  R.  A.  118; 
RopklDS  T.  Baker  Bros.  A  Co.  (Md.)  22  L.  It.  A. 
*Tt. 

A*  to  place  of  taxation  ot  truat   property,    . 
■nHlcbmond  Conntj  Academj  r.  Auxuata  (Oe.) 
20  L.  B.  A.   161,   and  note;   Detroit  T.   Lewla    ' 
MLB.  A. 


First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
ID  L.  ed.  701 ;  Cummings  v.  Merchants' 
Nat.  Bank,  101  U.  S.  163,  25  L.  ed.  903 ;  ;^t. 
Albana  v.  National  Car  Co.  67  Vt.  68 ;  Jftts- 
kenon  V.  Lange,  104  Mich.  19,  62  N.  W.  168. 

Thone  cases  in  which  one  may  become  in 
a  serise  responsible  for  the  taxes  of  another 
are  very  exceptional  in  character,  and  tlie 
doctrine  uerer  prcvaila  when  there  ia  the 
slightest  risk  of  financial  loss  to  the  third 
party. 

Cooley,  Taxn.  2d  ed.  p.  432;  South  Naah- 
vitle  Street  R.  Co.  v.  Morrow,  87  Tenn.  406, 
2  L.  R.  A.  863,  11  8.  W.  348;  State,  North 
Ward  ya(.  Banb,  Prosecutors,  v.  Newark, 
39N.  J.L.  3B0;  Now  Orleans  V.  Houston,  IIB 
U.  S.  2U6,  30  L.  ed.  411,  7  Sup.  Ct.  Rep.  198. 

Ur.  J.  F.  Selbr,  for  respondent: 

If  the  state  cannot  require  ot  the  bank  to 
pay  the  tax  on  the  shares  of  its  stock  it  must 
be  because  the  Constitution  of  ths  United 
States,  or  some  act  of  Congress,  forbids  it. 
There  is  certainly  no  express  provision  of 
the  Constitution  on  the  subject. 

Firat  Nat.  Bank  v.  Kentucky,  9  Wall.  363, 
ID  L.  ed.  701. 

Thia  proposition  afforda  a  sound  and  logi- 
cal basis  for  sustaining  legislation  directing 
the  assessment  of  property  to  and  in  tlie 
name  of  another  than  the  owner. 

To  render  the  legislation  invalid,  the  coo- 
Btitutional  inhibition  must  be  express,  or  at 
least  clear  and  unambiguous,  and  if  its  re- 
pugnancy is  doubtful  &e  doubt  will  be  re- 
solved in  favor  of  the  validity  ot  the  legisla- 
tion in  controversy. 

South  Nashville  Street  R.  Co.  v.  Jfotrotc, 
87  Tcnn.  406.  2  L.  H.  A.  853,  11  S.  W.  348. 

Unless  restrained  by  constltational  provi- 
aions,  the  power  of  the  state  and  legislature 
as  to  the  mode,  form,  and  extent  of  taxation 
is  unlimited,  where  the  subjects  to  which  it 
relates  are  within  its  jurisdiction. 

Slate  Taa  on  Foreign-Held  Bonds,  16 
Wftil.  319,  sub  Mm.  Cleveland,  P.  £  A,  R. 
Co.  V.  Pennsylvania,  21  L.  ed.  186;  Eurigh 
V,  People  cm  rel.  Miller,  79  III,  214;  South 
Nashville  Street  R.  Co.  v.  -Worroic,  87  Tenn. 
4011,  2  L.  R.  A,  853,  11  S.  W.  354. 

Tlie  legislative  power  exists  to  assess  to 
banks  the  deposits  of  individuals. 

The  deposit  establishes  the  relation  of 
debtor  and  creditor,  as  between  the  bank  and 
the  depositor,  and  the  assessment  so  made  is 
legal. 

Slate  V.  Corson  Citt/  Sav.  Bank,  17  Nev. 
146,30  Pao.  703;  People  &e  rel.  Burke  ». 
Badlam,  57  Cal.  602. 

The  provision  of  the  statute  for  taxing 
property  in  an  agent's  hands  against  the 
agent  is  for  the  purpose  of  subjecting  all  the 
tiLxable  property  in  the  state  to  taxation, 

(Ulcb.)   32  L.  R.  A.  441;  and  Augusta  v.  Kin- 
ball  (Me.)  41  L.  R.  A.  475. 

Aa  to  place  of  taiatloD  of  ships,  see  JohnaoD 
V.  DeBarf-Baya  Mcrchaota'  Line  (Cla.)  87  L.  B. 
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that  in  tha  handa  of  mgenti  u  well  as  th&t 
in  the  ownerg'  ovnx  baud*,  «ad  for  security 
of  payment  of  the  tax.  The  purpose  was  nai 
to  shift  the  burden  of  taxation  from  thi 
owners  of  property  to  their  agents. 

Dalby  V.  People,  124  111.  flfl,  16  N.  E.  224i 
Walton  V.  WealiDood,  73  111,  125;  Curtis  v 
Riahland  Ttcp.  56  Mich.  478,  23  N.  W.  175i 
Spanish  Hiver  Lumber  Co.  v.  Bay  Cily,  118 
Uich.  ISl,  71  N.  W.  6BG:  Sears  t.  Cottrell, 
G  Mich.  251. 

The  legal  duty  to  pay  carries  with  It  the 
right  to  bring  suiL 

Bulrhiiison  v.  Otkalcoaa  Bd.  of  Eqvaliea- 
tion,  66  Iowa,  35,  23  N.  W.  240;  MerriU  v. 
P.  B.  Champagne  Lumber  Co.  75  Wia.  142, 
*3  N.  W.  653 ;  B»  parte  Riddle,  S  Heislc.  817 ; 
Carrier  v.  Cordon,  21  Ohio  St  605. 

It  waa  the  purpose  of  the  legislature .  In 
adopting  this  statute  to  tubject  all  grain  in 
this  state  on  the  1st  day  of  April  in  each 
year  to  assessment  and  taxation,  like  all  oth- 
er property  not  expressly  exempt. 

Tlie  intention  of  the  l^slature  in  creating 
the  lieu  on  the  grain  in  case  the  taxes  were 
paid  by  a  person  not  the  owner  of  the  grain, 
and  who  had  the  possession  tiiereof,  was  to 
indemnify  such  person  or  company  from  loss 
by  holding  a  BuiiRcient  amount  of  the  grain 
so  assessed  and  upon  which  the  taxes  were 

The  intent  of  the  law,  ff  it  can  be  clearly 
ascertained,  ehall  prevail  over  the  letter. 

Lionberger  v.  Rouse,  9  Wall.  475,  19  L.  ed, 
724 ;  Dwarr.  Stat.  chap.  12 ;  Vermont  Loan 
A  T.  Co.  V.  Whithed,  2  N.  D.  101.  49  N.  W. 
318;  Red  River  Failey  Bank  v.  Freeman,  1 
N.  D.  IQU,  46  N.  W.  38 ;  Cleveland  v.  UoCan- 
na,  7  N.  D.  455,  75  N.  W.  908. 

Tonus,  J.,  delivered   the  opinion  of  the 

The  onl^  question  involved  in  this  case  is 
the  constitutionality  of  chapter  5  of  the 
Laws  of  1899,  which  relates  to  the  assess- 
ment and  taxation  of  grain  in  elevators, 
Avarehouses,  and  j^ain  houses.  The  plain- 
tiff,  in  its  complaint,  jn  substance  alleges 
that  it  is  a  Minnesota  corporation,  and  is 
duly  authorized  to  do  business  in  this  state, 
aud  as  a  public  warehouseman;  that  both 
prior  and  subsequent  to  April  1,  1899,  it 
owned  and  operated  a  grain  elevator  in  the 
township  of  Belmont,  in  Traill  county;  that 
on  the  Ist  day  of  April,  1899,  it  had  in  its 
elevator  in  Belmont  township  20.686  bushels 
of  wheat ;  that  such  wheat  was  sold  by  plain- 
tiff on  March  7,  1899,  to  one  G.  A.  Thomson, 
a  resident  of  Montreal,  Canada;  that  the 
said  Thomson  had  been  the  owner  of  said 
wheat  at  alt  times  since  said  purchase,  and 
holds  a  warehouse  receipt  therefor,  issued 
to  him  by  plaintiff;  that  the  plaintiff,  at  the 
time  the  assessment  of  1899  was  made,  de- 
livered to  the  assessor  of  the  taxing  district 
of  Belmont  a  sworn  statement,  showing  that 
the  said  G.  A.  Thomson,  and  not  the  plain- 
tiff wag  the  owner  of  all  of  said  grain ;  that 
the  assessor  of  said  district  nevertheless  list- 
ed and  assessed  all  of  said  grain  to  and 
against  the  plaintiff,  and  so  entered  the  same 
on  the  assessment  roll  of  Belmont  township, 
60  L.  R.  A. 


and  the  same  was  thereafter  retumeil  to  tha 

county  auditor,  and  entered  upon  his  tax  list 
as  the  property  of  the  plaintiff,  and  not  tbe 
property  of  G.  A.  Thomson.  It  is  also  al- 
leged that  the  plaintiff  contested  the  assess- 
ment both  before  the  township  board  of  re- 
view and  the  county  board  of  equalization, 
and  presented  suitable  proof  to  show  that 
Thomson,  and  not  plaintiff,  was  the  owner 
of  the  grain  assessed  to  it.  The  plaintiff 
broadly  challenges  the  legal  right  of  the 
state  to  assess  it  for  this  grain.  It  is  con- 
ceded that  the  assessment  was  entirely  regu- 
lar in  form,  and  that  it  was  made  in  the 
manner  required  by  chapter  5  of  the  Laws  of 
1899,  and  that  the  validity  of  such  assess- 
ment turns  wholly  upon  the  constitutionali- 
ty of  that  enactment  No  quesUon  of  proced- 
ure is  raised  by  either  party.  A  demurrer 
was  interposed  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  This  was 
sustained  by  the  district  court,  and  plaiotifl 
appeals  from  the  order  sustaining  it. 

The  portions  of  the  law  under  which  tha 
assessment  was  made  to  which  we  shall 
have  occasion  to  refer  read  as  follows:  Sec- 
tion 1:  "All  grain  in  any  elevator,  ware- 
house, or  grain  house  in  this  stat£  on  the 
first  day  of  April  in  ea<h  year  shall  be  as- 
sessed and  taxed  in  the  name  of  the  peraon, 
Srm,  company,  or  corporation  owning  or 
operating  such  eJevator,  warehouse,  or  grun 
house  on  said  date."  Section  2:  "All 
agent*  or  other  persons  in  charge  of  any  such 
elevator,  warehouie,  or  grain  houee  shall 
furnish  the  assestor  under  oath  a  statement 
of  all  grain  in  any  such  elevator,  warehouse, 
or  grain  house  on  the  Srst  day  of  April  in 
each  year,  such  statement  to  include  the 
number  of  bushels  of  each  and  all  kinds  of 
grain  on  said  date  in  any  elevator,  ware- 
houae,  or  grain  house  of  which  he  is  agent, 
or  has  under  his  care  or  control,  and  shall 
further  show  in  said  statement  the  owner, 
or  owners  of  such  elevator,  warehouse,  or 
grain  house,  or  if  said  elevator,  warehouse, 
or  grain  house  is  not  operated  by  the  owner 
theu  the  person,  Srm,  company,  or  corpora- 
tion operating  the  same."  Section  3: 
"That  if  the  grain  so  assessed  is  not  owned 
by  the  person,  firm,  company,  or  corporation 
against  whom  it  is  assessed  and  taxed  under 
the  provisions  of  this  act  then  such  person, 
firm,  company,  or  corporation  shall  have  m 
lien  upon  such  grain  for  the  amount  of  the 
tax  charged  under  such  assessment  and  tax- 
ation, and  can  hold  such  an  amount  of  the 
grain  assessed  and  taxed  under  the  provi- 
sions of  this  act  as  may  be  necessary  to  pay 
the  tax  charged  against  such  person,  firm, 
company,  or  corporation  on  the  grain  so  as 
sessed  and  taxed."  It  is  entirely  clear  that 
the  assessment  required  to  be  made  by  t  1, 
above  quotiid,  is  against  the  person,  firm, 
company,  or  corporation  having  the  actual 
physical  possession  and  control  of  the  grain 
assessed,  and  without  any  reference  to  own- 
ership other  than  that  furnished  by  possea- 
sion.  The  tax  is  assessed  against  the  pos- 
sessor, and  against  no  one  else.  It  is  well 
settled  that  ttie  power  of  the  state  aa  to  tha 
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mode,  form,  and  extent  of  Us&tion  is  unlim- 
ited wben  Uia  subjects  to  which  it  applies  are 
within  the  jurUdiction,  unless  restricted  by 
constitutional  provisions.  State  Taw  on 
Foreign-Held  Bondi,  15  Wall.  319,  tub  nom. 
ClerKland,  P.  d  A.  R.  Co.  v.  Pmnsj/lvama, 
21  L.  ed.  178;  Cooley,  Tain.  p.  22.  The 
grain  nhich  the  act  under  consideration  atr 
tempts  to  reach  is  situate  within  \he  state, 
and  U  ajicordincly  a  proper  subject  for  tax- 
ation. Tbe  ri^ht  of  the  legislature  to  im- 
poM  a  tax  upon  property  so  situated  is  ua- 
'dueEtionable,  and  it  may  also  be  added  tlat 
Its  duty  to  do  BO  is  equally  plain,  for  the 
very  constitutional  provision  upon  which  the 
plaintiff  relics  provides,  among  other  things, 
that  all  property  shall  be  taxed.  It  was, 
then,  tbe  duty  of  the  legislature  to  provide  a 
mode  for  subjecting  this  class  of  property  to 
the  pajrment  of  its  just  share  of  taxation, 
and  the  determination  of  the  methods  to  he 
*inpIoyed — as  to  thdr  effectiveness  or  expe- 
diency— is  entirely  a  matter  of  leglelative 
discretion,  so  long  as  do  constitutional  pro- 
vision is  violated.  It  is  plaintiff's  conten- 
tion that  the  law  here  in  question  imposes 
taxes  by  a  rule  which  is  not  uniform,  and  is 
therefore  in  violatiwi  of  {  170  of  our  Consti- 
tution, which  provides  that  "laws  shall  be 
passed  taxing  by  luiform  rule  all  proper- 
ty according  to  it*  true  value  in  money,"  etc. 
It  is  claimed  that  this  law  imposes  a  greater 
burden  ot  taxation  upon  the  owners  or  oper- 
ators of  elevators,  warehouses,  and  grain 
houses  than  upon  other  persons,  by  compel- 
ling them  to  pay  the  taxes  of  others  in  addi- 
tion to  their  own.  It  is  asked,  can  A  be 
compelled  to  pay  the  tax  of  BT  Or,  in  the 
case  at  bar,  can  plaintiff  be  compelled  to  pay 
Thomson's  taxi  These  questions  which  rep- 
resent the  substance  of  plaintiff's  attack  up- 
«ii  the  law  in  question  are  somewhat  mis- 
leading by  reason  ot  a  slight  departure  from 
tie  facts.  There  is  in  the  supposed  case  an 
assumption  that  a  tax  is  actually  assessed 
against  B,  and  in  the  present  case  that  there 
ii  a  tax  assessed  upon  the  grain  in  question 
to  G.  A.  Thomson,  which  is  not  true.  The 
only  assessment  of  this  grain  is  that  made  to 
plamtiff,  and  the  only  tax  imposed  is  that 
which  plaintiff  is  required  to  pay.  Hence 
the  plaintiff  is  not  required  to  pay  Thomson's 
tax,  for  he  has  none,  but  is  asked  merely  to 

Say  his  own  tax,  assessed  upon  property 
Dund  in  his  possession  and  control  on  April 
1;  and  tlie  real  and  only  question  then  is, 
Ess  the  legislature  the  power  to  adopt  this 
mode  of  assessment,  and  assess  property  to 
tbe  party  in  possession  T  Both  under  the 
authorities  ana  upon  principle  an  affirmative 
answer  must  be  given  to  this  question.  Sec- 
tion 179  of  our  Btat«  Constitution  merely 
provides  that  all  property  subject  to  taxa- 
tion shall  be  assessed  "in  the  manner  pre- 
scribed by  law."  There  is  no  constitutional 
Covision  which  makes  it  imperative  that  it 
assessed  against  the  owner.  Indeed,  the 
necessity  for  speedy  and  certain  methods  of 
producing  revenue  for  governmental  support 
1*  so  great  that  the  legislatures  of  many 
stitei  have  declined  to  enter  into  an  investi- 
gation of  titles  for  the  purpose  of  taxation, 
£0  L.  H.  A. 


particularly  in  reference  to  property  of  » 
shifting  nature,  and  have,  accordingly,  pro- 
vided for  assessments  against  the  party  hav- 
ing the  possession  and  control  upon  some 
specified  dst£.  Such  enactments  have  been 
repeatedly  before  the  courts,  and  have  been 
uniformly  upheld.  Indeed,  we  are  cited  to  no 
case  which  has  denied  the  right  of  a  state  to 
enforce  this  metliod  of  assesamcnt.  A  few 
instances  arc  cited  by  wav  of  illustration. 

Section  11,  chap.  15,  W'is.  Rev.  Stat.  1849, 
provided  that  all  kinds  of  property  of  a  non- 
resident used  for  manufactory  or  other  busi- 
ness in  the  state  might  be  assessed  and  taxed 
to  the  peiBoii  having  it  in  bis  possession. 
Such  an  ast^easment  came  in  question  in  Pal- 
mer V.  Concith,  3  Finney  (Wis.)  207,  and 
was  upheld.  In  Merrill  v.  P.  B.  Champagne 
iMmba-  Co.  76  Wis.  142,  43  N.  W.  653,  the 
defendant  was  assessed  and  taxed  for  logs 
owned  by  a  nonresident,  but  in  defendant's 
charge  and  control  as  agent.  This  was  un- 
der a  later  law.  In  that  case  the  tax  was 
also  upheld  and  enforced,  the  court,  in  the 
course  of  its  opinion,  using  this  language; 
"The  property  is  assessed  to  the  person  in 
possession,  whether  be  be  the  owner  or  holds 
it  as  agent  or  in  some  other  representative 
capacity  mentioned.  If  the  defendant  had 
in  charge,  or  was  in  possession  of,  the  logs 
as  occupant  or  agent,  they  were  lawfully  as- 
sessed to  it,  the  same  as  though  it  were  the 
absolute  owner." 

In  Walton  v.  Westwood,  73  III.  125,  a  tax 
was  assessed  to  the  plaintiff  upon  certain 
grain  in  his  possession  and  under  his  con- 
trol, but  not  owned  by  him,  under  Rev.  Stat. 
1874,  authorizing  such  assessment.  His 
right  to  restrain  the  collection  of  the  tax  so 
levied  upon  the  ground  that  it  was  "unau- 
thorized by  law,  wholly  illegal,  absolutely 
void,  and  a  fraud  upon  his  rights,"  was  de- 
nied; the  court  saying;  "The  grain  had 
been  raised  in  this  state,  purchased  and  paid 
for,  and  was  in  a  warehouse  in  this  state, 
held  and  controlled  by  a  taxpayer  of  this 
state,  on  the  1st  day  of  May,. and  listed  by 
him  as  taxable  on  that  day.  It  was  not 
property  in  traniitn;  it  was  not  a  consign- 
ment; but  wasproperty  appellant  held  and 
controlled  as  agent;  and  why  should  lie  not 
pay  the  taxes  assessed  against  it,  and  where 
is  the  hardship  of  it,  in  view  of  %  256,  which 
gave  him  a  lien  upon  the  property,  and 
which  could  not  have  been  taken  out  of  his 
possession  by  the  several  owners  of  it,  until 


that  he  is  damnified  when 
er  to  have  prevented  it  by  asserting  his  hen." 
Later  the  same  court,  referring  to  the  same 
statute,  in  Lookwood  v.  Johnson,  106  III. 
336,  said ;  "It  was  clearly  the  purpose  of 
the  statute  to  make  the  agent  liahle  for  th« 
tax  else  no  lien  would  have  been  given  the 
agent  for  his  protection." 

Section  817  ot  the  Iowa  Code  of  1873  pro- 
vides that  "any  person  acting  as  the  agent 
of  another,  and  having  in  his  possession  or 
under  his  control  or  management,  any  mon- 
ey, notes,  credits,  or  personal  property,  be- 
longing to  sucb  other  person,  with  a  view  to 
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inTeating  or  loaning  It,  or  in  adj  manner  □■- 
ing  tbe  same  for  pecuniary  profit,  ahiUl  be 
required  to  list  the  same  at  the  real  value, 
and  such  agent  shal!  be  personally  liable  for 
the  tax  on  the  same."  Rothrock,  J.,  speak- 
ing for  the  court  in  HMichinaon  v.  Oakalooaa 
Bd.  of  EguaiixalUm,  B6  Iowa,  36,  23  N.  W. 
249,  in  support  of  t,  tax  levied  under  the  sec- 
tion quoted,  and  in  answer  to  an  objection 
that  the  statute  in  question  was  in  conflict 
with  article  ],  i  18,  of  the  Iowa  Constitu- 
tion, which  provides  that  privat*  property 
shall  not  be  taken  (or  public  use  without 
just  compensation,  said:  "Ws  deem  it  suffi- 
cient to  say,  inasmuch  aa  the  property  in 
question  is  protected  by  the  laws  of  the  stal« 
to  the  same  extent  as  the  property  of  any 
other  citizen,  and  aa  the  rate  of  taxation  is 
the  same  as  that  levied  on  all  the  citiiiens 
resident  of  the  same  taxing  district,  that  the 
plaintiff's  property  is  not  appropriated  to 
public  use  without  compensation.  It  seems 
to  us  to  be  eminently  just  that  the  plaintiff, 
and  those  for  whom  he  is  acting,  shall  sha.re 
the  burdens  incurred  in  enforcing  the  laws 
under  and   by  virtue   of   which   property   is 

Crotectcd."  See  also  flufcAiiwon  v.  Oaka- 
mna  Bd,  of  Kqualization,  67  Iowa,  182,  25 
N.  W.  121. 

Ooolcy,  in  bis  woric  on  luxation,  2d  ed.  at 
pa)^  373.  says:  "Statutes  sometimes  pro- 
vide that  tangible  personal  property  shall  be 
assessed  wherever  in  the  state  it  may  be 
either  to  the  owner  himself  or  to  the  agent 
or  other  person  having  it  in  charge;  and 
there  is  no  doubt  of  tne  right  to  do  this 
whether  the  owner  ia  resident  of  t^e  state  or 

The  case  of  Com.  v.  Oainet,  SO  Ky.  489,  has 
many  features  similar  to  the  case  at  bar,  and 
is  strongly  in  poinL  Gaines  hod  9,297  bar- 
rels of  whisky  in  his  warehouso,  owned  by 
various  persons,  to  whom  warehouse  receipt^ 
had  been  delivered.  The  whisky  was  taxed 
to  GaioGB,  under  (  7,  art.  1,  chap.  92,  Ky. 
Gen.  Stat.,  providing  that  "all  estate,  real 
and  personal,  and  all  interest  in  auch  estate, 
named  and  specified  in  the  tax  book  [afore- 
said], I'hall  be  asNcssed  for  taxation  and  the 
tax  paid  by  the  owner  or  pos^psaor  thereof 
to  the  person  authorized  by  law  to  receive 
tbe  same."  The  legality  of  the  assessment 
to  Gaines  was  directly  in  issue.  On  this 
point  tlie  court  said:  "The  relative  rights 
and  equities  which  may  exist  between  the 
owner  and  possessor  of  the  whisky  cannot  af- 
fect the  power  of  the  state  to  authorize  its 
aeaessmeut  to  either  of  them,  as  the  legisla- 
ture may  deem  most  prudent  and  apt  to  re- 
sult in  securing  taxes  therefrom.  Indeed, 
convenience  and  necessity  unite  in  support 
tff  the  well-established  doctrine  that  the  tax- 
ing power  may  impose  taxes  upon  persona  or 
property,  and  may  adopt  remedies  tor  their 
collection  which  operate  against  the  person 
of  tbe  owner,  or  the  possessor,  or  the  thing 
taxed,  or  all  of  them  combined.  And,  if 
this  were  not  the  case,  it  would  be  easy  for 
non-resident  o^vners,  from  the  proximity  of 
the  states  and  the  commercial  rights  of  all 
citizens  in  each,  through  the  qui(^  transpor- 
tation of  this  age,  to  escape  the  payment  of 
BOL-R.  A. 


taxation  on  their  movabt*  property  prodnced 

by  our  own  soil,  while  it  receives  the  protec- 
tion of  our  laws.  This  would  be  unjust ;  and 
the  legislature,  in  declaring  that  the  owner 
or  posEiessor  shall  list  and  pay  taxes  on  prop- 
erty belonging  to  the  one,  or  in  the  bands  or 
keeping  of  the  other,  intended  to  prevent  it. 
.  .  .  \Ve  are  therefore  of  opinion  thnt 
possess ionary  control  of  property  is  sufficient 
to  authorise  its  assessment  to  the  possesaor 
or  keeper  of  it.  But  this  rule  should  not  be 
misapplied  to  an  absurd  assessment  of  prop- 
erty which  may  be  loaned  to  a  neighbor  for 
a  day,  or  that  necessarily  passes  through 
different  handa  in  its  temporary  use,  and 
which  may  be  easily  and  properly  assessed  to 
the  owner,  who,  in  the  abtence  of  oontract 
stipulating  otherwise,  is  equitably  and  legnl- 
ty  bound  to  pay  the  taxes  as  between  himself 
and  the  possessor  not  coupled  with  an  inter- 
est." Other  adjudications  assert  the  same 
principle. 

In  People  v.  Lardner,  30  Cal.  843,  it  was 
held  that  money  belonging  to  litigants,  in 
the  hands  of  the  county  treasurer,  waa  prop- 
erly assessed  to  the  treasurer  by  name.  And 
in  .S-OB  Luit  Obiapo  v.  Puttit,  87  Cal.  499,  25 
Pac  694,  an  assessmentto  one  of  the  litigants 
was  held  invalid.  See  also  Dalby  v.  People, 
124  111,  00,  10  N.  E.  224.  So.  too,  moneys  de- 
posited in  savings  banks  may  be  assr^scd  to 
the  banks.  People  ea  Tel.  Burke  v.  Badlam, 
57  Cal.  602. 

The  case  of  BpanUh  River  Lumber  Co.  t. 
Boy  City,  113  Mich.  181,  71  N-  W.  595,  is  al- 
so in  point.  Acts  1893,  No.  200,  i  14,  subd. 
6,  provided  for  the  assessment  of  personal 
property,  including  forest  products,  to  the 
person  having  control  of  the  premise:*,  dock. 
etc.  The  Michigan  supreme  court  in  that 
case  used  this  language:  "If  the  defendant 
had  charge  or  was  in  possession  of  the  log* 
as  occupant  or  agent,  they  were  lawfully 
assessed  to  it,  tbe  same  as  though  they  were- 
the  real  owner.  No  distinction  need  be  made 
in  the  mode  of  assessment  whether  the  per- 
son ii  such  owner  or  only  has  charge  of  the 
property  as  agent  for  the  owner.  It  is  not 
ensentiw  that  he  should  bo  the  general  agent 
to  sell  the  property,  or  that  he  have  author- 
ity to  act  for  the  owner  in  all  matters.  The 
statute  makes  possession,  or  the  care,  cus- 
tody, or  management  of  the  property  by  an- 
other suOicient  to  sustain  tbe  tax,  aa  well  as 
the  fact  of  ownership.  This  is  very  clear 
from  the  language  used,  which  is  definite 
and  plain."  An  analogous  principle  ia 
found  in  tJie  internal  revenue  act  of  18G4. 
which  made  railroad  companies  liable  to  pay 
a  tax  of  S  per  cent  upon  dividends  declared 
by  them  and  upon  interest  instalments  due 
upon  their  bonds.  The  enforcement  of  a  tax 
imposed  under  this  act  was  unsuccessfully 
resisted  in  Bamet  v.  FhiUuIelphia  i  R.  R. 
Co.  17  Wall.  294,  21  L.  ed.  544.  In  the 
course  of  its  opinion,  the  court  said:  "At- 
tempt is  made  to  invoke  that  provision  [re- 
ferring to  a  particular  section  of  the  act]  aa 
showing  that  tbe  tax  is  a  tax  on  the  share- 
holder, and  not  a  tax  on  the  railroad  com- 
pany; but  the  court  li  unable  to  perceive 
that  the  argument  haa  any  foundation  what- 
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fra,  u  the  pTOviaion  does  not  contain  n 
word  ineoiiBisteDt  with  the  preceding  part  ot 
ttit  section,  which  in  t«rms  imposes  the  tAX 
upon  the  rsilnuul  ccympaaj.  BeTond  doubt, 
thom  two  proviBiona  should  be  oonatrued  to- 
gether, and,  when  so  construed,  they  are  per- 
fertiy  consistent,  and  show  to  the  entire  sat- 
iafsction  of  the  court  that  the  plaintjffs  are 
liable  to  pay  the  tax  in  controTeraj.  They 
ir«  w  liable  because  it  appears  that  they, 
u  such  company,  having  been  indebted  for 
money,  issued  bonds  or  other  evidences  of 
indehtedueas,  payable,  with  interest,  or  with 
n>u|joni  representing  interest,  in  one  or  more 
years  after  date,  and  that  tjiej  declared  a 
dividend  in  money  due  or  payable  to  their 
stockholders  as  part  of  the  earnings,  profits, 
income,  or  gains  of  auch  company;  and  the 
wction  provides  that  such  a.  company,  under 
luch  circumatances,  ahall  be  aubject  to  and 
pay  a  tax  of  5  per  centum  on  the  amount  of 
ill  such  interest  or  coupons,  dividends  or  prof- 
its, and  authorizes  the  company  to  deduct 
and  withhold  the  amount  of  the  tax  from  the 
dividend  due  or  payable  to  their  stock- 
holders. .  .  .  Payment  of  the  tax  by  the 
company  is  an  absolute  requirement,  just  att 
much  so  as  if  the  company  was  the  actual 
holder  of  the  bonds  and  the  real  owner  of 
the  dividends,  whether  they  deduct  and  with- 
hold the  amount  from  the  dividends  or  not. 
and  the  fact  that  the  company  is  permitted 
to  do  so  if  they  see  At  does  not  in  the  slight- 
est degree  change  the  relation  of  the  cchu- 
pany  to  the  United  States  as  the  taxpayers 
under  that  section  of  the  law  imposing  in- 
ternal revenue  dutJea." 

A  statute  of  Kentucky  providing  for  the 
taxation  of  shares  of  bank  stock  to  the  bank 
directly  was  also  before  the  United  States 
Supreme  Court  in  First  Nat.  Bank  v. 
Kentuckft,  g  Wall.  353,  19  L.  ed.  701.  It 
was  contended  that  the  shares  belonged  to 
the  individual  shareholders,  and  that  the 
lank  could  not  be  made  responsible  for  a 
tax  levied  on  the  shares,  and  be  compelled 
to  pay  such  tax  to  the  state.  Mr.  Justice 
Miller,  in  pronouncing  the  opinion  of  the 
court  sustaining  the  tax,  used  this  language: 
'^f  the  state  of  Kentucky  had  a  claim 
agabat  a  atockholder  of  tJie  bank,  who  was 
a  nonresident  of  the  state,  it  could,  undoubt- 
edly, collect' the  eliUm  by  l^al  proceeding, 
in  which  the  bank  could  be  attached  or 
girnlshed,  and  made  to  pay  the  debt  out 
ol  the  means  of  its  shafeholder  under  its 
Hintrol.  This  ia,  in  effect,  what  the  law  of 
Kentucky  does  in  rq^rd  to  the  tax  of  the 
ttitc  on  the  bank  shares.  .  .  .  The 
node  under  consideration  ia  the  one  which 
CongreM  itself  has  adopted  in  collecting  ita 
lai  on  dividends,  and  on  the  income  arising 
from  bonds  of  oorporations.  It  is  the  only 
node  which  certainly  and  without  loss  secures 
the  payment  of  the  tax  on  all  the  shares, 
resident  or  nonresident;  and,  as  we  have 
already  stated;  it  is  the  mode  which  experi- 
ace  has  justiSed  In  the  New  England  states 
u  the  most  convenient  and  proper  in  regard 
ta  the  numerous  wealthy  corporations  of  those 
•tites.  It  is  not  to  be  readily  inferr^,  there- 
lore^  that  CongTcas  intended  to  prohibit  this 
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mode  of  collecting  a  tax  which  they  expresaly 
permitted  the  states  to  levy."  See  alao 
naight  V.    Pitttbarg,  Ft.  W.  d  C.  R.  Co.  S 

Wall.  16,  18  L.  ed.  818.  Also  South  NmK- 
ville  Street  R.  Co.  v.  Morroio,  87  Tenn.  *M.  2 
L.  R.  A.  853,  11  S.  W.  348,  and  cases  cited 
on  page  427,  87  Tenn.,  page  860,  2  L.  H.  A., 
and  page  363,  11  S.  W. 

Since  1801  there  has  been  a  statute  in 
force  in  the  state  of  New  York  requiring  the 
tax  collector,  in  default  of  payment  of  a  tax, 
to  levy  upon  and  sell  any  goods  and  chattela 
in  the  possession  of  the  tax  debtor.  This 
provision  has  been  repeatedly  before  the 
courts  of  that  state.  Ita  validity  was  express- 
ly assumed  in  Holt  v.  Johnson,  14  Johns. 
425;  Spencer  V.  M'Qouien,  13  Wend.  256; 
Oilbert  V.  Moody,  17  Wend.  354;  and  implied, 
ly  in  Sheldon  v.  Van  Buakirk,  2  N,  V.  473, 
and  Lake  Shore  &  U.  S.  R.  Co.  v.  Roach.  80 
N.  Y.  339;  and  in  Hersee  v.  Porter,  100  N. 
Y.  403,  3  N.  B.  338,  ita  constitutionality  was 
expressly  affirmed.  We  quote  from  the  lan- 
guage by  Andrews,  J.,  in  the  case  last  cited: 
"It  is  claimed  that  legislative  authority 
to  seize  and  sell  the  property  of  A  to  pay 
the  tax  of  B  is  not  due  process  of  law,  an<l 
also  that  it  violates  the  constitutional  in- 
junction  that  private  property  shall  not 
be  taken  for  public  use  without  junt  compen- 
sation. Const,  art.  1,  i  (1.  Confining  the 
proposition  to  this  bare  stntcment,  its  cor- 
rectness may  be  admitted.  But  the  statute 
in  question  adds  the  additional  prerequisite 
or  condition  that,  to  authori/.e  the  property 
of  A  to  be  taken  for  a  tAX  spiiiuEt  B  the 
property  must  be  in  the  posscshion  of  B  at 
the  time  of  the  taking:  or.  rather,  the  stiiL- 
utc  does  not  inquire  whether  the  legal  title 
is  in  A  or  B,  but  it  conclntiively  adjudges 
it  to  be  in  the  person  taxed  for  the  purposes 
of  seizure  and  sale,  providfd  it  is  in  bis 
possession.  For  the  purpose  of  collecting 
the  tax,  the  actual  ownership,  in  contempla- 
tion of  the  statute,  follows  the  actual  pos- 
session. The  possession  under  the  statute 
is  not  merely  a  badge  of  ownership ;  it  <s 
title,  so  as  to  aubject  the  property  to  seizure 
and  sale  for  a  tax  against  the  possessor. 
.  .  .  In  view  of  this  long-continued  ac- 
quiesceuee  by  the  executive,  legislative,  and 
judicial  departments  ofthe  government  in  the 
legislation  now  in  question,  the  court  would 
.,  we  think,  be  justified  in  departing  from 
understanding  that  the  s''    ' 


the  tax,  justifies  the  seiture  and  sale  of  the 
property  of  a  third  person  so  situated. ' 
Each  individual  in  the  community  has  notice 
of  the  taw,  and  is  presumed  to  understand 
that  if  his  chattels  are,  by  his  consent  or 
permission,  in  the  possession  of  another, 
they  can  be  taken  for  a  tax  against  the  per- 
son in  possession.  The  law  was  probably 
framed  to  prevent  fraud  and  collusion  and 
disputes  as  to  title,  and  eaob  individual  in 
the  community  may  be  assumed  to  have  con- 
sented that  his  property  shall  be  subject  to 
the  right  of  the  state  in  this  way  to  enforce 
^e  power  of  taxation.  The  state  only  re- 
ceives the  sum  to  which  it  ia  entitled.    Aa 
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between  the  owner  of  the  property  aeized  and 
the  person  taxed,  the  latter  ought  to  have 
paid  the  tax;  and  we  see  no  reason  to  doubt 
that,  if  payment  ia  enforced  out  of  another'! 
property  in  his  [wssession,  the  true  owner 
lias  a  remedy  againBtJ,he  peraon  who  ought 
to  have  paid  it.  .  .  .  The  proceeding  in 
the  case  before  us  was  an  execution  of  a  pow- 
er of  gorernment  in  respect  to  taxation,  and, 
although  the  right  to  take  the  plaintiff's 
property  for  the  tax  was  not  adjudged  in 
a  judicial  proceeding,  the  act  of  the  legis- 
lature, ana  the  acts  of  the  administrative 
oflicerB  thereunder,  are,  we  think,  due  process 
of  law  within  the  meaning  of  the  Constitu- 
tion. Substantially  the  same  statute  as  that 
of  New  Vork  was  in  force  in  Michigan  from 
1833  to  1B58.  Its  constitutionality  was  af- 
firmed in  Sears  v.  Cotirell,  5  Mich.  251,  but 
by  a  divided  court,  one  jud^  dissenting. 
On  the  right  of  the  stat«  to  act  upon  pos- 
session as  conclusive  evidence  of  title  for  the 
purposes  of  taxation,  Chriatiancy,  J.,  con- 
curring with  the  majority,  said :  "The  pub- 
lic exigencies  demand  regular  and  prompt 
fiayment  of  taxes,  and  cannot  brook  the  de- 
ays  and  riskg  of  private  litigation  between 
individual  claimants  of  property.  In  the 
collection  of  taxes,  therefore,  this  law  adopts 
the  presumption  of  property  arising  from 
most  obvious  index  of  title, 
;n  the  government  and  the 
r  claimant,  makes  that  pre- 
live;  giving,  however,  to  the 
r  other  person  interested,  should  he 
turn  out  to  be  other  than  the  possessor, 
his  action  over  against  the  person  in  whose 
poE^cssiun  it  was  founi3,  and  for  whose  tax 
it  was  taken,  and  leaving  tiie  parties  to  settle 
the  question  of  title  and  Uieir  respective 
rights  between  themselves." 

The  statute  referred  to  in  the  two  cases 
last  cited  is  much  more  harsh  than  the  stat- 
ute we  have  under  consideration,  for  it  ex- 
pressly authorized  the  taking  of  the  prop- 
erty of  an  entire  stranger  to  the  t«x,  and 
literally  required  the  payment  of  the  tax  of 
another.  The  tax  which  the  plaintiff  In  the 
case  at  bar  is  required  to  pay  is  not  the  tax 
of  another,  but  its  own  tax,  levied  upon  prop- 
erty in  its  possession  and  under  its  control. 
That  it  would  be  so  assessed  and  taxed  it 
is  coneluBivelj  presumed  to  have  known,  and 
by  accepting  and  holding  possession  of  the 
grain  in  its  elevator  on  April  lat  it  volun- 
tarily subjected  itself  to  the  operation  of 
the  Btatnte  which  provides  for  the  assess- 
ment of  which  it  now  complains.  We  are 
convinced  that  the  legislature  had  the  right 
to  set  upon  the  evidence  of  ownership 
afforded  by  possession,  and  for  the  purposes 
of  taxation  to  make  the  presumption  aris- 
ing therefrom  conclusive,  and  to  provide, 
therefore,  for  the  assessment  and  taxation 
of  grain  to  the  party  in  posscssian  in  the 
manner  and  form  as  provided  by  the  act  in 
question.  This  conclusion  is,  we  think,  fully 
established  by  the  authorities  cited.  Neither, 
in  OUT  opinion,  does  the  act  in  question  vio- 
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late  subdivision  23,  J  69,  of  the  state  Con- 
stitution, which  prohibits  the  legislature 
from  passing  local  or  special  laws  for  the 
assessment  or  collection  uf  taxes.  Nor  does 
it  contravene  9  11  of  the  Constituti<»i,  which 
requires  alt  lawi  of  a  general  nature 
to  have  a  uniform  operation.  The  act 
in  question  clearly  applies  to  all  kinds 
of  grain,  and  wherever  situated  with- 
in the  state,  whether  in  an  elevator, 
a  warehouse,  or  a  grain  house;  and 
the  obligation  to  pay  taxes  upon  grain  so 
situated  is  imposed  without  distinction  upon 
all  persons  operating  such  elevators,  ^are- 
houses,  and  grain  houses,  whether  they  be 
persons,  firms,  companies,  or  corporations. 
It  is  a  matter  of  common  knowledge  that  the 
various  kinds  of  grain  for  the  assessment 
and  taxation  of  which  this  act  provides  con- 
stitute a  considerable  portion  of  the  taxabltt 
property  of  the  state;  also,  that  grain  is  « 
kind  of  property  altogether  peculiar,  in  that, 
as  a  class  of  property,  it  carries  with  it  no 
identification  marks  by  which  its  ownership 
can  be  determined.  Then,  too,  it  is  a  kind 
of  property  not  only  impossible  of  identifica- 
tion aside  from  evidence  of  pos<iessian.  but 
is  also  a  kind  that  easily  eludes  the  assessor, 
and  speedily  passes  out  of  the  reach  of  the 
tax  collector,  by  consumption  or  by  being 
transported  to  markets  outside  of  the  state. 
These  conditions  confronting  the  te(>islature 
were,  we  think,  sufficient  to  warrant  it  in 
providing  an  exclusive  method  for  its  assess- 
1(1  ent  and  taxation,  and  thereby  subject  it 
to  itH  just  share  of  public  taxation.  As  to 
the  foundation  of  the  right  of  the  legislature 
to  classify,  see  Vermont  Loan  £  T.  Co.  v. 
Whithed.  2  N.  D.  82.  49  N.  W.  318 ;  Edmonds 
V.  aerbrandson,  2  N.  D,  270,  U  L.  R.  A.  725, 
60  N.  W.  970;  Plummer  v.  Bortkeim,  8  N. 
D.  565,  80  N.  W.  690. 

Appellant  urges  that  the  lien  provided  by 
i  3  does  not  sfTord  an  adequate  indemnity 
to  those  who  are  cmnpelted  to  pay  taxes  upoo 
grain  which  they  in  fact  do  not  ovm.  This 
we  need  not  discuss,  for,  in  the  view  we  have 
taken,  it  is  not  a  feature  in  the  determina- 
tion of  the  right  of  the  state  to  impose  the 
tax  against  the  party  in  poBsessi<»i  and  con- 
trol of  the  grain.  Having  reached  the  con- 
clusion that  It  is  within  the  taxing  power 
of  the  state  to  assess  and  tax  grain  to  a 
party  in  possessioi^  the  question  as  to  wfaetfa- 
er  a  suftlcient  or  any  provision  has  been  made 
to  indemnify  the  taxpayer  against  possible 
loss  does  not  affect  the  validity  of  the  as- 
sessment or  tax.  For  obvious  reasons,  the 
state  cannot  undertake  to  relieve  taxpayers 
from  the  hardships  which,  in  the  nature  of 
things,  are  necessarily  incident  to  the  ex- 
ercise of  the  taxing  power,  and  are  bound 
to  follow  under  any  system  which  human 
ingenuity  has  as  yet  been  able  to  devise.  In 
New  York  and  Michigan  it  appears  that  the 
party  whose  property  has  been  sacriflced  to 

Say  the  tax  of  another  has  only  the  common- 
iw  remedy  against  the  person  for  whose  t*x 
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it  wu  seized.  That  remedj  ig  supplemented 
in  this  state  by  the  lien  given  by  i  3.  Wheth- 
er the  lien  is  sufGeiently  brcnd  to  cover  all 
wntingent  losses  dovs  not  touch  the  right 
of  the  state  to  impose  the  tax. 

Our  conclusion  is  th&t  the  act  in  question 


violates  no  constitutional  provision,  and  that 
it  is  a  valid  enactment. 

Tlic  order  of  the  District  Court  tuttaininf 
the  demurrer  m  aceardingl]/  termed. 


MINNESOTA  SUPREHB  COUKT. 


T.  B.  JANKEY  et  al.,  Reapt$., 


'"1.  Creditors  of  m  eorporstloiit  Tvb4 
are  also  directon,  are  avt  debarred 
Iram  entorelBB  the  oOBBtltatlsnal 
llabltltr  of  It!  stockholders  for  the  psT' 
iDenl  of  their  debts.  But  [hey  must  In  such 
cun  be  held  to  strict  vroot  ot  their  debts 
and  of  their  oirn  good  rallb  In  the  premises ; 
tat.  If  their  debts  irere  the  result  of  their 
Dirn  wrong  or  aegllKence,  the;  csanot  bs  pec- 
mltled  to  Impose  a  ilabllllT  therefor  uiKm 
lanocent  stoekh  alders, 

a.  The  relation  of  dlreetora  ta  tbelr 
eoFporalioii  Is  esseBtlallr  a  Sdaelarr 
one.  and.  apoo  sound  principles  ot  public 
poller.  Cher  are.  as  a  general  rule.  Inhibited 
from  purthaslng  for  tbelr  own  benefit  the 
properly  ot  the  corporation,  very  much  as 
a  trustee  Is  dlaiguallQed  from  purchasing  tor 
his  own  adiaotage  the  property  of  his  cetEsi 
qat  Iruit.  Bat  where  the  title,  paisesalon, 
and  control  ot  all  of  the  propeitj  of  the  cor- 
poration are  In  aa  assignee  or  recelTer,  who 
by  order  ot  the  court,  and  subject  to  Its  ip- 
proTa),  oflers  the  property  at  public  sale,  a 
"      has  Interests   to  protect   may. 


'Beadnotes  by  Stabt,  Ch.  J. 

VOTB.—Rlafit  of  airectort,  vho  are  aUo  credit- 
on  of  o  corporation,  to  enforce  for  their  bene- 
gt  the  Uabtlit)/  of  ttackholSert  to  oredlfore. 

Tbere  are  but  few  caiei  in  paint,  other  than 
tboK  cited  In  the  opinion  In  the  principal  case. 

The  case  of  McDowslI  t.  Sheeban,  128  N.  T. 
200.  29  X.  E.  209,  cited  In  that  opinion  aa  op- 
posed to  the  conclusion  there  reached,  la  clear- 
ly dlsClngnlahable  from  the  principal  case  by 
maoD  of  the  dlSerence  In  the  nature  of  tbe  lia- 
bility involved.  The  New  York  ease  was  based 
upon  a  sUtute  which  provides  that  the  atock- 
holders  sball  be  severally  liable  to  credlton 
to  an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively,  lor  all  debts  and  con- 
tracts made  by  the  corporation  until  the  wbole 
aiDoaot  of  the  capital  stock  shall  have  I 
la,  and  a  certlflcaie  thereof  made  and 
The  court  held  that  the  words  "creditors  of  the 
company"  did  not  Include  a  creditor  vbo  was 
also  ■  director.  The  decision  was  InQuenced 
by  (he  belief  of  the  court  that  the  frsmers  of 
the  Constitution,  In  providing  that  "dues  from 
corpo  tat  loos  shall  be  secured  by  such  lodlvld- 
oil  IliblUty  of  the  corporators,  and  other 
aieins  as  may  he  preserltied  by  law,"  and  the 
Ifgliliture  Id  enacting  the  provision  In  qaes- 
tloD.  Intended  to  protect  ontstde  creditors,  who 
«  I.  H.  A.  1 


In  snod  faith,  purchase  at  Mch  sal 
eriy  fur  his  sole  tteneflt.  The  t 
however,  will  be  jealously  scrutinised  by  the 

S.     The   tacts  foaad  br  tbe  trial  eoart 

considered,  and  held  that  they  sustain  Its 
coDduiloD  to  the  effect  that  the  plaintiffs 
did  not  violate  their  duties  as  directors  ot 
the  defendant  corporation  In  purchaalng  It* 
property  at  a  public  sale  by  Its  assignee  In 
iDBolvency  subject  to  the  approval  of  tha 
court. 

(Uay  2D.  1000.) 

APPEAL  hj  delendant  Btockholdera  In  tlia 
defendant  corporation  from  on  order  ot 
the  District  Court  for  Hennepin  County  de- 
nying a  new  trial  after  verdict  in  favor  of 
plaintiffs  in  an  action  to  enforce  their  statu- 
toij  liability  for  debta  of  the  corporation. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 
Mettrt.  Hal*  *    Hontsomerr,    for  ap- 

The  corporatitm  was  not  dissolved  because 
of  the  Bssignnient  made  for  the  benefit  ot 
the  creditors,  nor  did  euch  assignmeiit  re- 
lease the  plaintiffs  from  their  ofBce  or  duties 
aa  directors. 

Morawetz,  Priv.  Corp.  f  636;  6  Thomp. 
Corp.  i  6682 ;  Second  Nat.  '  BonJb  t.  Smo 
York  Silk  Mfg.  Co.  11  Fed.  Rep.  E32;  Minn. 
Gen.  Stat  |  3405. 

The  corporation,  by  virtue  of  the  assign- 
m>>nt,  did  not  devest  itself  of  all  interest  in 
the  property  assigned. 

are  generally  Ignorant  ot  the  precise  flnanctal 
condition  ot  the  corporation,  and  not  directors 
who  know  the  corporation's  eoadltlen,  who  cre- 
ate its  debts  and  can  Eenerally  protect  them- 
selves.  It   creditors,   before  disaster   overtakes 

It  will  be  observed  that,  atthoogh  the  liabil- 
ity created  by  that  statutory  provision  has  been 
held  by  Flash  v.  Conn.  lOB  D.  a.  STl.  27  L,  ed. 
oes.  3  Sup.  Ct.  Itep,  26S,  not  to  be  In  tbe  nature 
of  a  penalty,  but  founded  on  a  contract  between 
the  atockholders  and  the  creditors  of  the  com- 
pany, yet  the  liability  Is  contingent  upon  the 
failure  to  pay  In  tbe  capital  stock  end  file  a 
certlQcate  thereof,  and  does  not  attach  to  the 
Btockholder  merely  becaase  be  Is  a  stockholder. 
The  liability  involved  In  the  principal  case; 
however,  as  well  as  that  Involved  In  Oswald  v. 
MlnoeapollB  Times  Co.  GB  Minn.  246,  88  N.  W. 
IB,  U  based  upon  a  constitutional  provision  de- 
claring that  each  stockbolder  shall  be  liable  to 
tbe  amount  of  stock  held  or  owned  by  him :  and 
this  liability  Is  not  contingent  upon  any  defaott 
or  dereliction  on  the  part  of  tbe  eorporatlan. 
Its  ofllcers  or  stockholders,  bnt  Is  absolnte.  This 
being  tbe  case,  tbe  reasoning  of  the  court  In 
HcDowall  V.  Bheehau.  ISB  N.  S.  200,  2S  N.  E. 
299.  Mipro,  It  not  applicable. 

Thaeber  v.  King.  IBS  Mass.  4M.  81  N. 
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King  T.  Remington,  30  Minn.  15,  29  N.  W. 
3S2. 

It  i*  ao  excuse  ti»t  the  purcluue  was  made 
at  public  uUe,  and  that  there  were  no  other 
bidders,  and  bo  the  ploiatiR'B  bid  the  prop- 
erty in  for  one  fourth  of  iti  actual  value. 
The;  were  under  no  obliratiou  to  bid,  and  it 
does  not  follow  that  if  they  had  not  done 
it  could  not  have  been  dispofsd  of  at  soi 
future   time  for    lomething    nenr    Ita    reftl 

Fulton  V.  Whitneg,  66  N.  Y.  648 ;  King  *. 
Remtrijrton,  3S  Minn.  26,  29  N.  W.  352;  3 
Thomp.  Corp.  I  4071;  2  Cook,  Stodt,  Stock- 
holders  k  Corp.  Law,  3d  ed.  f  S53. 

The  plaintitT'i  title  to    the    proper^    in 

{[uestion  being  at  best  only  conditional,  hold- 
ng  it  in  trust  for  tlte  benefit  of  the  etock- 
holders,  it  was  the  duty  of  the  trial  court  to 
have  ordered  a  resale  or  to  hare  applied  the 
dilTerenee  between  the  value  oi  the  property 
as  found  by  the  court  and  the  amount  paid 
therefor  at  the  aisiKnee's  saJe. 

Uerchants'  Nat.  Bank  v.  Bailey  Ufg.  Co. 
34  Minn.  323,  26  N.  W.  63»;  Arthur  v.  Wil- 
liM»,  44  Minn.  412,  46  N.  W.  951;  E»  parte 
Hvghet,  6  Vea,  Jr.  617. 

Where  debts  exceed  the  capital,  a  director, 
who  is  a  creditor,  cannot  share  with  other 
creditors  who  are  not  directors,  in  the 
amount  which  he,  or  he  and  other  directtn-s, 
may  be  compelled  to  pay  towards  the  debts 
in  consequence  of  such  excess. 

Thacher  v.  Sinij,  156  Mass.  400,  31  N.  E. 
646 1  £M(«rly  T.  Barber.  0S  N.  Y.  262 ;  Enoa 
T.  BoWunn.  80  N.  V.  610. 

Jfesars,  Harnes  it  Oh>ae,  also  for  appel- 
lants: 

The  rule  laid  down  in  UcDowalt  v.  8ket- 
Ao»,  129  N.  Y.  "200,  an  N.  E.  209,  is  still  a 
law  in  this  country,  notwithstanding  the  de- 
elsion  in  Ottoald  v.  Vinneapoln  Tttnes  Co. 
66  Minn.  249,  6S  N.  W.  16. 

Mettrs.  Koon,  Whelan,  *  Bennett, 
JuM«s  H.  OiddlnsB,  RuBsell,  Oray,  * 
Jamlaom,  WUUan  H.  Enstls,  BMrdwell, 


Wood*,  XlBSMSaa,  A  WalUoe,  CkarlM- 
M.  Dnw,  Cr«sa,  Hlelia,  Cnvletms,  Sc 
Cross,  F.  B.  Dodc«,  D*T«nport,  Jt 
TUan,  Edwwd  G.  Gmle,  A.  D.  P*lk,  B. 

IL  FMrmliaB,  EU  T«mwM,  Sasn  M. 
DbtIs,  R.  H.  B»b«a«k,  W.  F.  Bootk. 
Fr«d  W.  RMd,  S.  M.  Svrlbaer,  C.  B> 
Iioomard,  Knd  DktIb  A  Pierce,  aJso    np- 


respondents : 

A  director  of  a  cor^KwatioD  can  in  good, 
faith  become  ita  creditor,  and  as  such  di- 
rector-creditor purchase  corporate  asseta  at 
a  bona  fide  judicial  sale  for  the  purpose  ot 
protecting  hie  interests  as  sui^  creditor. 

Ttoin-lMik  Oil  Co.  t.  Marburg,  91  U.  8, 
687,  23  L.  ed.  320;  Baltmarth  y.  Bpaulding^ 
147  Moss.  224,  IT  N.  E.  316;  Jonea  v.  BaU^ 
32  Or.  465,  52  Pac.  311 ;  Luoa*  v.  Friant,  III. 
Mich.  426,  69  N.  W.  736;  St.  Jot  A  it.  F. 
Conaol.  Uin.  Co.  v.  Firtt  Hat.  Bank,  10  Colo. 
App.  330,  60  Pac.  1055;  Preston  v.  LougKran^ 
68  Hun,  214,  12  N.  T.  Supp.  313;  Harts  v, 
Bjwon,  77  111.  226;  3  Thomp.  Corp.  |  4068. 

This  court  has  held  aquardy  ithat  a  di- 
ctor  may  become  a  creditor  of  a  oorporo- 

Deane  ▼.  Hodge,  3S  Minn.  146,  50  Am.  Rep. 
321,  27  N.  W.  017 ;  Onoald  v.  Minneapoli*.- 
Timea  Co.  65  Minn.  240.  68  N.  W.  15; 
Mohr  V.  iftnnesota  Elevator  Co.  40  Minn. 
343,  41  N.  W.  1074. 

If  the  right  is  conceded  to  a  director  of 
becoming  a  creditor  of  the  corporation,  and 
nf  taking  security  for  his  debt,  then  it  must 
be  conceded,  on  parallel  grounds,  that  he  has- 
the  same  right  to  protMt  bis  interests,  by 
buying  at  a  judicial  sale  or  otherwise,  whicl> 
any  other  creditor  has. 

3  Thomp.  Corp.  |  4074. 

A  deed  of  assignment  under  the  act  of 
1881  gives  creditors  all  the  rights  of  an 
■quitftble  attachment  as  of  the  date  when  tbe 


048.  sJso  cited  In  the  opinion. 
force  the  llabllltr  at  directors. 
□ndet  B  statute  provldlnK  tbst  tbe  oOcers  of 
tbe  corporation  shall  bs  lolntlr  and  sei 
liable  tor  Its  debts  where  the  debts  eiceed  the 
capital  stock-  The  court  held  that  ■  director 
who  was  also  a  creditor  eonid  not  share  wkb 
other  creditors  who  were  not  directors  In  tbe 
proceeds  realised  frodi  enforcing  this  llablllt;. 
Here,  too,  the  Ilabilltr  Is  eontlnBent :  and  the 
reaeonInK  of  tbe  court  Is  verj  ilmllsr  to  that 
of  the  court  In  UcDowall  t.  Shechaa,  129  N.  Y. 
3I>0,  Z»  N.  E.  209,  supra. 

Walton  r.  Hake,  S  Uo,  App.  S9S.  Appi..  and 
Franklin  t.  Menown.  10  Uo.  App,  fiTO,  denied 
the  right  of  s  director  of  a  corporation,  who 
was  also  a  creditor,  to  entorce  the  llablllt;  of 
stockholders  on  their  uopald  subscrlptloa :  but. 
In  the  former  case,  the  director  before  he  be- 
came a  creditor  bad  participated  In  proceedings 
Ii7  the  board  of  directors  Improper] j  releasing 
the  tlockholders  from  s  portion  of  Cbslr  sub- 
scription^ and  the  court  held  that  he  was  es- 
topped from  asserting  that  be  gave  the  corpora' 
lion  credit  on  tbe  faith  that  tbe  subscriptions 
were  unpsld.  In  the  latter  case  the  court 
found  tbat  Ibg  director  was  Indebted  to  tbe  cor- 
poration  Id  a  sum  eieeedlnc 

to  him. 
50L.R.  A. 


Weber  v.  Flckej,  S2  Ud.  500.  held  thai  tbe 
fallore  to  compl/  with  a  statement  requiring 
thp  president  and  directors  of  a  corporation  to. 
keep  correct  accounts  and  annuallj  prepare  a 
statement  of  the  affairs  of  the  corporation  to- 
be  certmed  by  the  president  and  secretary  and 
submitted  at  the  annoal  meeting  of  the  stock- 
holders, even  if  entirely  due  to  the  fault  of 
the  president,  could  not  defeat  an  action  bj 
him  to  eaforce  the  statntor;  llabllltr  of  tbe 
stockholders  for  a  Judgment  recovered  br  him 
■gainst  tbe  corporation. 

In  applying  analogies  drawn  from  cases  In- 
volving the  right  of  B  stockholder  who  Is  olso- 
a  creditor  to  enforce  the  liability  of  other  stock- 
holders, care  must  be  tsken  to  dlscrlmluats- 
between  declsioas  upon  the  substsatlve  right 
of  such  ■  stockholder  to  participate  in  the  pro- 
ceeds realized  b;  the  eaforcemenl  of  such  lia- 
bility and  those  upon  the  question  as  to  the 
particular  remedy  or  procedure  available  to- 
him.  It  is  obvious  that  there  mar  be  dlOcul- 
tles  In  the  way  of  a  creditor,  who  Is  also  a  di- 
rector or  stockholder,  availing  himself  of  the- 
remedies  open  to  other  creditors  even  when  hl» 
right,  through  propel  and  appropriate  proceed' 
logs,  to  participate  as  a  creditor  la  sneh  pro- 
ceeds. Is  Dot  denied.  Q.  B.  P. 
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uiigmnent  tftkea   eSect   or   bMomM   oper- 

OWiky  T.  Jryer«,  73  Minn.  308,  76  N.  W. 
41;  farmers'  Loan  d  T.  Co.  v.  irinn«apDtJ« 
ftifiiM  <t  Jfooh.  WorlM,  35  Uinn.  643,  2ft  N. 
W.  349. 

A  person  who  il  a  oreditor  at  an  insolvent 
wrporatioii  is  not  deprived  of  imj  of  hii 
rights  aa  creditor  by  the  fact  that  bs  also 
occupies  the  position  of  director  of  the  oom- 
psny. 

E  Morawatz,  Priv.  Corp.  I  787. 

At  the  time  that  this  sale  waa  made,  and 
for  Dearly  one  year  prior  thereto,  the  fts- 
■ignee  held  the  legal  title  to  this  property 
and  all  the  equitable  interest  of  the  corpora- 
tion in  respect  to  the  same. 

tangdon  t,  Thompson,  26  Minn.  609. 

The  oBsifcnee  acted  as  the  agent  of  the 
raniTt  in  ailing  the  property,  and  simply 
obeyed  its  orders,  msde  in  accordance  with 
powers  conferred  by  the  statute  regulating 
*siignment«  for  the  benefit  of  creditors. 

Dretimch  v.  Stein,  41  Ohio  St.  70. 

It  was  the  court  that  initiated,  directed, 
and  controlled  this  aale,  and  put  its  seal  of 
approval  upon  H  after  it  was  made. 

Thomm  Ufg.  Co.  v.  Drem,  69  Minn.  89,  71 
N.  W.  1121 :  Barber  v.  fiotoen,  47  Minn.  118, 
49  N.  W.  864;  Alton  t.  Oillette,  127  U.  8. 
53S,  32  L.  ed.  271,  8  Sup.  Ct.  Rep.  1331. 

A  trustee  may  pnrclnse  the  trust  prop- 
erty at  a  Jndicial  sale  broufrht  about  by  a 
third  party,  which  he  hod  taken  no  part  in 

C curing,  and  over  which  he  could  not  haye 
control. 

WUmn  V.  Brookfhire,  126  Tnd.  487,  9  L. 
R.  A.  702,  26  N.  E.  131 ;  McKittriek  t.  Ar- 
hmtat  C.  R.  Co.  152  U.  S.  473,  38  L.  ed.  518, 
14  Sap.  Ct.  Hep,  681 ;  Brakit%e  v.  De  la  Bavm, 
3  Tex.  417,  48  Am.  Dec  761;  Howard*  v. 
Davis,  0  Tex.  174;  Beott  t.  Mann,  33  Tex. 
725;  Qoodgatnt  v.  Rushing,  36  Tez.  722; 
Penny  v.  Jaekmm,  86  Ala.  67,  4  So,  720; 
FUk  v.  Barber,  8  Watts  A  S.  18. 

If  this  be  true  of  a  trustee  in  whom  the 
title  to  the  property  to  be  sold  is  vested  at 
the  time  of  the  sale,  a  fortiori  is  it  true  of 
a  single  director  out  of  twenty-flve  when  the 
title  and  sH  legal  and  equitable  interest 
are  vested  in  the  trustee  who  makes  the  sale, 
■nd  not  in  such  director  or  his  oestui  que 
truat. 

Clutrpmning^  Appeal,  32  Pa.  326,  72  Am. 
Dec  789;  tusf*  Appeal.  108  Pa.  152. 

Where  a  duty  claimed  to  be  cast  upon  s 
director  is  no  other  or  different  from  that 
equally  resting  upon  a  stockholder,  and 
where  tlis  power  oi  the  stockholder  to  in- 
flnenee  or  effect  a  given  result  is  equally  as 

Gtent  as  that  of  the  director,  and  the  stock' 
Ider  has  all  the  Imowledge  that  the  di- 
reetor  has,  and  is  on  the  ground  where  he 
can  exerdse  his  right  as  weU  as  the  director, 
the  director  cannot  be  held  as  luataining  to 
the  transaction  any  relation  more  sacred  or 
disqnalityiug  than  that  of  the  stockholder. 

Re  Mdbon  Coal  4  Ovpeum  Co.  27  N.  B. 
305. 

There  is  a  difference  In  the  situation  be-  • 
tween  an  active  trustee  under  deed,  contract, 
or  will  and  a  director  of  a  corporation 

Kno»  V.  Oye,  L.  R.  6  H.  L.  856;  Bmith  v. 
SOL.  B.  A. 


Andenon.  L.  B.  IS  Cb.  Div.  27B;  Be  Faure 
Eleotria  Accumulator  Co.  L.  R.  40  Ch.  Div. 
160;  Jones  v.  Morriaon,  31  Minn.  140,  16  N. 
W.  864;  dray  v.  Portland  Bank,  3  Mass. 
364,  S  Am.  Dec  166. 

StkTt,  Ch.  J.,  delivered  the  opinitw  of  ths 

This  is  an  action  brought  under  chapter 
78,  Oen.  Btat.  1894,  by  the  creditors  of  the 
defendant  oorporation,  to  enforce  the  stock- 
holders' liability  for  its  debts.  The  trial 
court  made  its  findings  of  fact  and  conclu- 
sions of  taw  orderine  judgment  against  all 
of  the  defendants.  The  appellants  appealed 
from  an  order  denying  their  motion  for  a 
new  trial.  There  is  no  settled  cose  or  bill  of 
exceptions,  and  the  general  question  to  be 
here  determined  is  whether  the  conclusions 
of  law  of  the  trial  court  are  justified  by  the 
facts  found.  The  here  essential  facts  are 
these;  The  defendant  the  Minneapolis  In- 
dustrial Exposition  is  and  has  been  a  oor- 
poration since  November  5,  1885.  The  man- 
agement of  its  affairs  was  vested  in  a  board 
of  twenty-five  directors.  The  plaintiffs  Jan- 
ney  and  Nelson  have  been  such  directors 
since  the  organization  of  the  corporation  to 
the  present  time;  the  plaintiff  Swift  has 
been  such  director  since  1890 ;  and  the  plain- 
tiff Donaldson  was  such  director  from  1800 
until  the  time  of  his  death,  in  1899.  Several 
of  the  appellatfts  were  also  directors  of  the 
corporation  at  the  time  of  the  sale  of  Its 
property  here  in  question.  The  corporation 
became  hopelessly  insolvent,  and  on  June  20, 
1996,  duly  made  to  the  Minneapolis  Trust 
Company,  pursuant  to  the  insolvency  laws 
of  the  state,  an  sssirnment  for  the  benefit 
of  its  creditors.  Such  assignee  was  first,  by 
order  of  court,  directed  to  advertise  for  bids 
for  the  property,  or  any  part  or  portion 
thereof,  so  assigned  to  it.  But  after  due  ad- 
vertisement and  effort  It  was  unable  to  effect 
any  sale  thereof,  except  as  to  two  certain  lots 
of  land  which  it  was  by  order  of  the  court 
directed  to  oonvey.  As  to  the  main  part  of 
the  property  so  assigned,  it  was  unable  to, 
and  did  not,  receive  any  bids.  Subsequentiy, 
by  the  order  of  the  court,  the  assignee  was 
authorized  to  advertise  and  sell  the  remain- 
ing asBiis  and  property  so  assigned  to  it  at 
"     vendue  to  the  highest    oidder.     Ac- 


the  property  or  any  part  thereof,  except  the 
plaintiff  Janney,  who  then  was,  either  in  his 
own  behalf  or  in  behalf  of  himself  and  the 
otber  plaintiffs  herein,  a  bona  fide  creditor 
of  the  corporation  to  an  amount  exceeding 
954,948.82.  The  claim  of  Janney  as  *uch 
creditor,  as  well  as  the  entire  cmim  of  the 
plaintiffs,  amounting  in  the  amregate  to  the 
further  sum  of  (26,905.32,  1 


le  a«rregate  to 
had  Deen,  prio 


s  the  highest  and  the  only  s 
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Sroval,  and  after  a  bearing  tliereon  it  ws* 
Illy  conlirnied  by  the  court,  and  the  as- 
signee ordcied  to  convey  and  turn  over  to 
Janney  the  property  so  sold  to  him,  which 
was  done,  he  paying  the  assignee  in  cash  the 
sum  of  $i5,IOO.  The  sale  was  fairly  and 
lawfully  conducted,  and  the  amount  realized 
thereat  was  the  high<^st  sum  which  the  as- 
signee was  able  tn  obtain  for  tbe  property. 
The  property  so  sold  to  the  plaintiffs  was, 
according  to  the  expert  testimony,  then 
north  the  sum  of  $100,000.  The  answer  of 
the  appellants  shows  that  they  had  notice 
of  the  sale  and  transfer  of  the  property  to 
the  plaintiffs,  and  made  no  objections  there- 
to, because,  as  they  alleged,  the  plaintiffs 
promised  that  after  they  acquired  the  prop- 
erty they  would  organize  a  new  corporation, 
and  transfer  the  property  to  it,  so  as  to 
liquidate  the  deb^  of  the  defendant  corpo- 
ration. There  was,  however,  no  evidence  in 
this  case  tending  to  show    that    any    such 

Xeemen't  was  ever  made  by  any  of  the 
.  intiffs;  but  Janney,  shortly  after  he  so 
purchased  the  property,  tendered  and  offered 
the  stockholders  of  the  defendant  corpora- 
tion, by  notice  duly  given  to  them,  that,  if 
they  desired  and  would  subscribe  for  stoi^ 
in  a  new  corporation  to  be  formed  for  the 

ruipose  of  taking  the  property  so  purchased 
7  him  to  an  amount  necea«ary  to  liquidate 
the  indebtedness  against  the  corporation,  he 
would  cause  the  corporation  to  be  organized, 
and  transfer  to  It  the  property  so  purchased 
by  him.  Only  an  in  sign  if!  cant  number  of  tbe 
defendant  stockholders  herein  etpressed  any 
willingness  tA  subscribe  to  tbe  stock  or  to 
'  avail  themselves  of  tbe  proposition,  and 
stock  in  the  proposed  corporation  to  the 
amount  of  about  $12,000  and  no  more  was 
subscribed.  It  was  nearly  a  year  after  the 
sale  of  tbe  property  to  the  plaintiffs  that 
the  appellants  first  objected  to  the  sale,  when 
they  did  bo  in  their  answer  herein,  and  asked 
that  the  plaintilfH  be  charged  with,  and  be 
required  to  account  (or,  the  difference  be- 
tween the  purchase  price  paid  by  tbe  plain- 
tilTs  for  the  property  and  its  value.  Their 
answer  also  prayed  for  genersJ  relief.  The 
trial  court  did  not  find  tiat  if  a  resale  of  the 
property  was  ordered  it  would  bring  an  in- 
creased price,  or  that  there  was  any  reaaon- 
ftble  probability  that  such  would  be  the  case. 
other  than  may  be  inferred,  if  at  all,  from 
the  value  of  the  property  aa  found  by  tbe 

1.  The  claim  of  the  appellants  first  to  be 
considered  is  that,  tbe  plaintiffs  being  di- 
rectors at  tbe  present  time,  and  such  when 
tbeir  debts  were  contracted,  they  cannot  re- 
cover in  this  action  againat  tbe  stockholders 
of  the  corporation ;  hence  the  trial  court's 
findint^s  of  fact  do  not  sustain  its  conclu- 
sions of  law.  Or,  in  other  words,  that  a 
director  creditor  of  a  corporation  is  debarred 
from  enforcing  the  constitutional  liability 
of  its  stockholders  for  tbe  payment  of  his 
debt.  Directors  must  in  suiui  cases  be  held 
to  strict  proof  of  the  existence  of  their  debts 
against  the  corporation,  and  of  their  own 
good  faith  in  the  premises ;  for,  if  tbeir  debts 
were  the  result  of  their  own  wrong  or  n^- 
ligence  in  the  management  of  tbe  affairs  of 
60  L.  S.  A. 


the  corporation,  upon  tbe  most  obvious  prin- 
ciples of  equity  they  cannot  be  permitted  to 
impose  a  nability  therefor  upon  innocent 
stockholders.  Tbe  cases  cited  by  appellants' 
counsel  {licDoinall  v.  Sheckan,  129  N.  ¥. 
200,  20  N.  E-  290,  and  Thacher  v.  King,  15« 
Mass.  490,  31  N.  E.  Q48)  not  only  sustain 
this  proposition,  but  seem,  especially  the 
first  one,  to  sustain  the  claim  of  appellants 
OS  to  the  right  of  a  director  creditor  to  en- 
force the  Btwikholders'  liabiMty  for  the  debts 
of  the  corporation.  But,  were  the  question 
an  open  one  in  this  state,  we  would  Dot  be 
disposed  to  go  to  this  extent;  far  where,  as 
in  this  case,  a  director  in  good  faith  ad- 
vances money  "to  supply  the  ripe  wants" 
and  legitimate  necessities  of  the  corporation, 
he  becomes  its  lawful  creditor,  and  justly 
entitled  to  the  same  remedies  as  other  cred- 
itors have.  Neither  the  constitutional  pro- 
vision (i  :;,  art.  10)  imposing  tlie  liability. 
of  stockholders  for  the  debts  of  the  corpora- 
tion, nor  considerations  of  public  policy,  re- 
quire or  justify  a  different  rule.  Oatoatd  v. 
Ilinjicapolia  Timet  Co,  65  Minn.  240.  Q8  N. 
W.  15.  Tbe  plaintiff  in  the  case  cited  was  a 
director,  and  the  defendants  urged  the  same 
claim  that  is  made  by  the  defmdants  in  this 
case,  but  it  was  held  that  the  plaintiff  was 
entitled  to  enforce  the  stockholders'  liabil- 
ity. 

2.  The  appellants  further  claim  that,  even 
if  it  be  conceded  that  plaintiffs  may  enforce 
the  stockholders'  liability  for  the  payment 
of  their  debts  against  the  corporation,  still 
the  trial  court  erred  in  it*  conclusions  of 
law,  for  the  reason  that  tbe  court,  upon  the 
facta  found,  ought  to  have  ordered  a  resale 
of  the  propertv  at  an  upward  bid  above  the 
amount  paid  by  the  plaintiffs,  or  applied 
pro  tanto  upon  their  debts  against  the  cor- 
poration the  difference  between  the  amount 
they  paid  for  the  property  and  its  value  as 
found  by  the  court.  This  conclusion  rests 
upon  the  assumption  that  in  purchasing  the 
property  at  the  assignee's  sale,  pursuant  to 
the  order  of  the  court,  the  plaintiffs  violated 
tbeir  duties  as  directors.  If  the  premises 
are  correct,  the  conclusion  would  seem  to 
follow  that  tbe  stockholders  are  entitled  to 
some  relief  it  not  guilty  of  laches.  But  are 
the  premises  correctT  This  question  must 
be  answered  from  a  consideration  of  the  spe- 
cial facts  of  this  case  with  reference  to  tbe 
general  principles  of  law  applicable  to  tbe 
rights,  duties,  and  disabilities  of  directors 
of  a  corporation.  Tbe  relation  between  a 
corporation  and  its  directors  is  that  of  prin- 
cipal and  managing  agents.  They  are  not 
trustees  in  the  sense  of  holding  the  legal  title 
to  any  of  its  property  for  its  benefit,  or  that 
of  its  stockholders  or  its  creditors.  Still,  the 
relation  is  essentially  a  fiduciary  one,  ajid 
upon  sound  principles  of  public  policy  di- 
rectors are  inhibited,  as  a  general  rule,  from 
purchasing  for  their  own  benefit  tbe  prop- 
erty of  the  corporation,  very  much  as  a  trus- 
tee is  disqualiffcd  from  purchasing  for  his 
own  advantage  tbe  property  of  hie  cestui  qu^ 
trust.  This  proposition,  upon  principle  and 
authority,  is  unquestionably  tbe  law.  Beaek 
V.  miler  (111.)  i:  Am.  St  Rep.  288,  notes; 
S  Thomp.  Corp.  |  4071 ;  2  Oook,  Stodc,  Stock- 
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holden  ft  Corp.  Law,  |  663.  It  is,  howerer, 
eqnallj  clear  upon  principle  that  where  the 
It^sl  Utle  and  control  of  all  of  the  property 
of  a  corporation  is  vested  in  an  assignee  or 
rweiver,  in  trust  for  the  beDe9t  of  its  crcd- 
itort,  and  the  court  orders  the  property  sold 
for  tiie  purposes  of  the  trust,  a  direcbtr  cred- 
itor, hSTing  interests  to  protect,  may  in  good 
faith  purchase  the  property  at  such  sale,  and 
Kcquire  thereby  the  absolute  title  tbereto. 
Especially  ie  this  so  where  there  are  othsr 
Mrtive  directors,  and  the  sale  ia  made  sub- 
ject to  confirmation  by  the  court,  and  is  ap- 
proved by  it.  But  in  aU  such  cases  the  di' 
rector  must  act  in  the  utmost  good  faith, 
for  the  transaction  will  be  jealously  scrutin- 
i«d.  1  Morawetz,  Priv,  Corp.  8  527;  3 
Thomp.  Corp.  H  4068,  4074;  Barber  v.  Boto- 
<n,  47  Minn.  118,  40  N.  W.  684;  Twin-IAck 
Oil  Co.  y.  Marbury,  01  U.  S.  687,  23  L,  «d. 
328;  Lwh'a  Appeal,  108  Fa.  1G2.  The  facU 
of  this  case  bring  it  within  the  exception  to 
tlte  general  rule  that  directors  cannot  pur- 
chsse  the  property  of  the  corporation  for 
*ieir  own  benefit.  The  title,  possession,  and 
control  of  the  property  were  in  the  hands  of 
an  olSc«  of  the  court   (tba  assignee),  and 


had  been  for  nearly  a  year  prior  to  the  sale. 
The  sale  was  made  by  direction  of  the  court, 
and  subject  to  its  confirmation.  Tbe  plain- 
tiffs had  no  control  over  the  property  or  the 
assignee,  who  was  the  representative  of  tha 
corporation,  its  creditors,  and  its  stockhold- 
ers. They  had  no  power  to  prevent  or  con- 
trol the  sale,  which  was  a  judicial  one, 
brought  about  by  the  court  through  its  offi- 
cer. They  had  material  interests  to  protect 
by  bidding  at  the  sale.  They  purchased  in 
good  faith,  at  the  best  price  obtainable.  Tbe 
appellants  had  notice  of  the  sale,  and  did  not 
object  thereto  until  long  afterwards.  See 
Pinkut  V.  Minneapolis  Linen  Mills,  65  Minn. 
40,  07  N,  W.  843.  The  sale  was  fairly  con- 
ducted, and  was  confirmed  1^  the  court. 
There  were  twentj'-one  directors  at  the  time 
besides  the  plaintiffs. 

These  facts  justify  the  conclusion  of  tbe 
trial  court  to  tbe  effect  that  the  plaintiffs, 
in  purchasing  the  property  to  protect  their 
own  interests,  did  not  violate  their  duties  to 
the  corporation.  Tbe  facts  found  by  th* 
court  justify  its  conclusions  of  law. 

Onler  afflrmed. 


TENNIl^EB     8UPRE10!    COUItT. 


(.. 


.-) 


1.  Am  BKreeiBCiit  kr  tlie  aaeut  of  ■ 
telcithone  comuaar  to  deliver  »  uea- 
■ove  at  Its  dsHtlnjitlon,  In  conslderatlOD  of 
as  extra  cbsrse,  Is  binding  on  the  compan;, 
notwItbBtandlnK  Inst  ructions  prohibiting  the 
(genla  from  making  sach  contracts,  where, 
with  the  knowledgn  of  the  companr.  Its 
•Beats  babltnall;  dlsreerard  the  Inatmctlons 
and  make  such  contracta 

M.  A  (elepbone  conmaay'*  »mewt  whoee 
daty  It  la  to  deliver  a  meanaKe  calling 

reaion  tor  delay  In  delivering  It,  that  he  will 
travel  only  b;  train,  on  wblch  tie  caonot 
■tart  nntll  tb>  neit  day,  when  tbere  Is  an- 
Dtber  mode  of  conveyance  that  he  may  choose 

t.  Ab  InntmctloD  that  a  man  csonid,  br 
veaaoaable    dillsenee,    ha-re    resetaed 

bone  before  bis  dangbter-s  deetb.  It  a  mes- 
I   been   promptly  delivered,   without 


adding   that   be  would   have 
>  In  a 


In  dellveripg  tbe  a 


',   Is 
r  damages  for  delay 


(Jaauary   20,   IMO.) 


XoTB. — Kor    power    ol    agent    1 
tracta  as  to  sending  or  delivering 
Carlaad  v.   Wesiera  C.  Teleg.  Co.   (Mkb. 
L.  R.  A.  ZW.  also  UcPeek  v.  Western  V.  Teleg. 
Co.  tlowi)  43  I..  S.  A.  314. 
EO  L.  S.  A. 


favor  of  plaintiff  In  an  action  bron^t  to 
recover  damages  for  delay  in  delivering  H 
telephone  message.     Reverted. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tertreea  ft  Vertraea  and  Hill 
HoAllater   for  plaintiff  in  error. 

Messrs,  Firman  Smith  and  Doasl>a 
Wlkle,  for  defendant  in  error: 

There  was  ample  evidence  for  the  jury  to 
find  an  apparent  authority  to  bind  the  com- 
pany, and  this  notwithstanding  the  nature 
of  the  business  of  a  telephone  company. 

Southicestem  Teleg.  &  Teieph.  Co.  v.  Dai6 
(Tex.  Civ.  App.)  27  S.  W.  1059;  UcBrida 
V.  fiiin«e(  Telephone  Co,  00  Fed.  Rep.  81, 

The  meKsage  was  one  which  disclosed  upon 
its  face  that  immediate  delivery  should  have 
been  made. 

Western  V.  Teleg.  Co.  v.  Wilton  (Tax. 
Civ.  App.)  61  a  W.  621;  McPeek  v.  West- 
ern V.  Teleg.  Co.  107  Iowa,  356,  43  L.  R.  A. 
214,  78  N.  "VV.  63. 

Caldwell,  J.,  delivered  the  opinion  of  tha 

The  Cumberland  Telephone  Company  ap- 
peals in  error  from  a  judgment  for  9500  re- 
covered against  it  by  J.  T.  Brown  for  negli- 
gent delav  in  the  delivery  of  a  messflge. 
Brown  was  a  resident  of  the  city  of  Nash- 
ville, but  was  temporarily  at  Hickman,  a 
small  village  about  58  miles  from  Nashville, 
and  2  miles  beyond  Gordonsville.  The  tele- 
phone compsny  had  an  ofllce  at  Nashville, 
and  one  at  Gordonsville,  but  none  at  Hick- 
man. In  tbe  afternoon  of  September  18, 
1807,  Brown's  son  went  into  the  olTiee  at 
Nn!ihviITe,  and  stated  to  the  operator  there 
that  be  had  an  important  message  for  hia 
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fa,tlier,  ^.t  Bickmui.  The  operatoV  called 
the  eompADjr'B  agent  at  Qordcmsville,  uid 
put  the  BOn  in  commuuicatiOD  with  bim. 
The  son,  availing  himsett  of  the  instrument 
and  connactiOD  thua  afforded,  commuaicatad 
hii  mesMge  to  the  Gordonaville  agent,  who 
agreed  t«  deliver  it  at  Hickman;  and  there- 
upon, according  to  the  usual  custom,  the 
NatbTtUe  Agent  demanded  and  received  65 
centB  in  payment  of  total  charge*,  being  25 
cente  for  the  transmission  of  the  meMase  to 
Gordonsville,  and  40  cents  for  Its  delivery 
at  Hickman.  The  meaaage,  aa  written  by 
the  agent  at  Gordoniville,  was  as  follows: 


Cotne  home  immediatelj.  Your  daughter 
is  dangeroualy  ill. 

[Signed]  Tom  Brovrn. 

Though  received  at  Gordonsville  at  G:lfi 
p.  u.  <rf  thai  iay,  and  bo  marked  on  its  face, 
the  message  was  not  delivered  until  about 
8  or  8:30  A.  u.  the  next  day,  which  waiaear- 
\j  fifteen  hours  after  the  a^nt  got  it,  and 
some  Ave  hours  after  th«  sendee's  daughter's 
death,  of  which  be  learned  thirty  minute* 
later  through  another  message  transmitted 
over  the  same  line,  and  likewise  delivered 
at  Hickman.  The  company  virtually  con- 
cedes the  foregoing  fact*,  but,  nevertbele**, 
denies  its  liability  in  this  case,  upon  the 
ground  that  it  bad  instructed  its  operator 
not  to  receive  messages  from  anyone,  to  be 
hy  any  agent  of  the  company  delivered  to 
the  sendee,  and  that  the  undertaking  of  the 
Gordonsville  operator  to  deliver  this  mes- 
sage at  Hickman  was  therefore  without  au- 
thority, and  not  binding  on  bis  principal. 
It  was  in  relation  to  this  phase  of  the  case 
that  the  trial  judge  gave  the  charge  against 
which  the  flrrt  assignment  of  error  in  this 
court  Is  direotcd.  That  charge  is  In  this 
language,  oamely:  "In  the  opinion  of  the 
court,  this  Instruction  to  employees  is  of 
little  consequence,  under  the  conceded  facts 
of  this  case.  If  the  company  knowingly 
permitted  its  employees,  over  its  own  wires, 
to  make  such  arrangements  with  customers, 
ascertained  from  such  employees  the  cost  of 
delivery  beyond  the  terminus  of  the  line, 
and  there  collected  from  the  customer  com- 
pensation tor  the  entire  work,  then  the  fact 
that,  under  its  arrangement  with  ita  distant 
operators,  they  were  to  receive  the  pay  for 
the  delivery  beyond  the  terminus,  could 
make  no  diflerence  so  far  as  the  customer 
WHS  concerned;  and  the  n^ligenee  of  such 
operator,  if  proved,  would  be  the  negligence 
«f  the  company  itself."  We  are  not  able  to 
perceive  any  error  in  this  charge,  hut,  on 
the  contrary,  we  regard  It  as  entirely  sound. 
No  instruction  of  the  company  to  its  opera- 
tors, however  formal  and  peremptory, 
could  prejudice  the  relation  of  a  customer, 
if  it  knowingly  permitted  those  agents  to 
conduct  its  aSairi  upon  a  plan  in  direct  con- 
Aiet  with  that  instmction.  The  cnurae  of 
business  actually  pursued  by  the  compqny's 
agent*  with  ita  knowledge  Is  the  proper  and 
SO  L.  R.  A. 


'  legal  criterion  of  ita  reaponsibilitf  to  ita 
customer*.  As  to  the  public,  it*  l^al  re- 
lation i*  that  indicated  by  it*  recognised 
course  of  business,  so  long  as  the  latter  does 
not  contravene  some  rule  of  positive  law  or 
sound  public  policy.  The  habitual  breach 
and  diaregard  of  the  instruction  by  the 
operators  of  the  company,  with  its  knewl- 
edge,  amounts  to  a  practical  abrt^ation  of 
the  instruction.  {Lowi«titII«  iC  N.  R.  Co.  T> 
ffea^an,  96  Tenn.  120,  140,  33  S.  W.  1050), 
and  makes  the  status  of  the  company  that 
which  its  real  course  of  business  imports. 
This  is  equally  true  though  the  company 
was  not  bound  in  the  first  instance  to  re- 
ceive and  deliver  message*  at  all,  but  only 
to  furnish  suitable  instrumental ities  for 
verbal  communication  between  separated 
members  of  the  public;  for  it  had  the  legal 
power  to  assume  the  additional  duty,  and 
oould  do  so  as  well  in  the  manner  indicated 
as  by  the  promulgation  of  formal  notice  of 
such  purpose.  Nor  is  it  of  any  legal  conse- 
quence  in  tlie  present  ease  that  Uie  Nash- 
ville operator  may  have  testified  that  be 
told  the  sender  of  tJiis  message  that  the  com- 
pany would  not  undertake  to  deliver  it, 
since  he  concedes  that  he  furnished  the  con- 
nection with  the  express  uaderstanding  that 
the  Gordonsville  operator  was  to  be  re- 
quested to  deliver  it,  and  with  the  assur- 
ance that  he  would  do  whatever  he  agreed 
to  do  about  it,  and,  after  the  arrangement 
was  consummated,  collected  the  cha^'ges  for 
delivery,  as  well  as  for  tolls,  and  turned  the 
same  into  the  treasury  of  the  company.  The 
formal  statement  that  the  company  would 
not  undertake  to  deliver  the  message,  il 
made,  must  go  for  nothing,  in  the  face  of  the 
undisputed  facts,  which  show  that  it  did 
in  reality,  and  according  to  its  custom,  un- 
dertake and  agree,  by  its  Oordonsville  agent, 
to  do  it. 

Had  the  message  been  delivered  prompt- 
ly. Brown  would  have  had  an  election  oe- 
tween  coming  to  Nashville  by  such  private 
conveyance  as  he  might  have  been  able  to 
secure,  or  by  the  next  westbound  train, 
which  was  scheduled  to  pas*  Hickman  at 
about  10  o'clock  the  next  morning.  The 
Oordonsville  agent  testified  that  he  sup- 
posed the  train  would  be  elected,  and  that 
for  that  reason  he  was  not  so  prompt  in  de- 
livering the  message  aa  be  would  otherwise 
have  been.  In  the  course  of  hi*  charge  as 
to  the  measure  of  diligence  to  be  exercised 
in  delivering  the  message,  the  trial  jut^ 
correctly  said:  "In  this  connection,  I  will 
further  instruct  you,  gentlemen,  that  the 
operator  would  have  no  right  to  speculate 
upon  the  question  as  to  what  conveyance 
Mr.  Brown  would  take  on  his  way  home,  or 
to  determine  the  time  of  delivery  of  the 
message  by  the  fact  that  the  next  railroad 
train  did  not  pass  until  the  next  day."  Un- 
doubtedly, it  would  have  been  for  Brown 
alone  to  decide  which  of  the  two  modes  of 
conveyance  he  would  adopt;  and,  that  be- 
ing hi*  exclusive  right,  it  must  obvious); 
have  been  the  duty  of  the  messenger  to  ex- 
ereise  such  reasonable   dilignce    as   would 
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tkTC  left  him  to  mak«  that  dedcion  for  blm- 
«elf  At  the  earliest  prutickble  time. 

In  uioUier  part  of  the  charge  the  oourt 
eaid  to  the  ivrj:  "In  order  for  the  plaintiff 
la  recover,  he  must  show,  by  a  preponder- 
•oce  of  the  evidnice:  First,  that  defend- 
ut'e  agent  did  not  exerciM  reasonabte  dili- 


reeaonable  delay,  the  plaintiff,  after 
iug  itj  could,  bj  reaionmble  diligence,  have 
rMcbed  hifi  home  before  hfi  daughter's 
-death."  The  latter  propoeition  is  too  nar- 
row, in  that  it  did  not  include  the  additional 
requirement  that  the  jury  gbould  find  that 
the  plaintiff  would  have  reached  his  home 
liefore  the  death  of  hie  daughter.  That  he 
'Conld  have  done  eo  is  not  auffituent.  To  fix 
liability  on  the  company,  it  must  appear 
Ixith  that  the  meana  of  making  the  journev 
in  ma  ehort  a  time  could  have  been  found, 
«iid  that  they  would  have  been  made  avail- 
Able.  The  practicability  of  such  a  fact  does 
«Mt  neceMarily  imply   that   it   would   have 


been  undertaken  and  accomplished.  It  may 
be  that  he  could  have  performed  the  exploit, 
and  yet  would  not  have  done  so;  and  it  mat- 
ters not  in  this  case  that  he  could,  unless 
he  would,  sines  it  is  for  the  deprivation  of 
seeing  his  daughter  before  the  died  that  he 


To  c 


eral  charge,  the  defendant's  counsel  sub- 
mitted a  special  instruction,  as  follows: 
"Before  jou  can  And  for  the  plaintiff,  you 
must  believe  from  the  evidence  that  he  both 
could  and  would  have  driven  the  distance 
from  Hickman  to  Nashville  that  night,  and 
that  he  would  have  arrived  in  Nashville  be- 
fore his  daughter  died."  The  court  refused 
this  instruction,  and  thereby  repeated  and 
emphasised  the  error  in  the  general  charge. 
Since  a  new  trial  must  be  granted  on  ac- 
count of  this  error  in  the  charge  and  ruling 
of  the  court,  it  is  not  necessary  to  say  more 
of  the  assignment  against  the  judgment  for 
alleged  excess! veness,  than  that  (500  is  re- 
garded as  a  very  full  recovery. 
Revorte  and  reinatui. 
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*1.  Uader  tlie  yroi^alooa  af  ehavter  48 
at  tbc  Acta  of  lM>r,  an  oOcer  ags'ist 
whom  charges  are  preferred  under  the  su- 
pervision of  the  circuit  coort  Is  not  entitled 
to  a  Jnr;  trial. 

a.  A  pwbllc  ofllee  la  MOt  provertr>  with- 
in the  meenlDK  ol  the  constitutional  provl- 
Slon  tbat  "no  person  shall  be  deprived  of 
life.  [Ibertr,  or  property  without  due  process 
of  law  and  the  Judgmeni  of  his  peers,"  It 
Is  a  mere  pnbllc  asencr,  revocable  according 
to  the  wilt  and  appointment  of  the  people, 
■s  einrvued  In  the  Canstltutlon  and  the 
laws   enacted   In   conform  Itj   tberewlth. 

«.  OrfHB  imnorallty  Is  wilful,  flagrant,  or 
■bamelen   Immoralltj, 

-^  It  ■  pablle  oMoer  vrboae  datr  It  la 
to  prosecute  the  keeper  and  Inmates  at  a 
bouse  of  111  fame  resorts  to  the  aame  lor  Im- 
moral purposes,  he  Is  guilt;  of  gross  im- 
moralltT,  and  thereb;  forfeits  his  olQce. 

•■  Tbe  eredlbUlty  ot  wltnusea  and  the 
weight  of  evidence  are  for  the  trial  court, 
and  the  appellate  conrt  will  not  dlslnrb  Its 
Bndlng,  unless  plalnlr  contrary  to  the'pre- 
teodeiance  ot  tbe  evidene*. 

tMteWhorter,  /.,  dttttHtt.} 

(April  22.  1B»9.) 

*Beadnotea  bj  Drnm,  F. 

NOTB. — F^  rlgbt  to  remove  offlcers  snm- 
varllj,  see  Tralnor  v.  Wayne  County  Auditors 
<)flch.)  IS  L.  S.  A.  05,  and  itote;  Atty.  Oen. 
w  rel.  Rich  V.  Jochlm  (Ulcb.)  28  L.  R.  A, 
not;  and  People  em  tet,  Bngley  v.  Uartin 
(Colo.)  24  h.  B.  A.  201, 
SO  L.  R.  A. 


ERROR  to  the  Circuit  Ckiurt  for  Tyler 
County  to  review  a  judgment  removing 
defendant  from  the  office  of  prosecuting  at- 
torney.    A.ffirmed, 

The  facta  are  stated  in  the  opinion. 
Meser».  T.  P.  Jaoobs  and  D.  F.  Pacb 
tor  plaintiff  in  error, 

Mettri.  Howturd  A  H»Mdl»«  for  defend- 

Seat,   P.,   delivered   the  opinion   of  tha 


the  following  specification  and  charge,  de- 
nominated speciUcation  No.  25,  to  wit:  "It 
is  further  charged  and  averred  that  during 
all  the  year  1S97,  and  during  which  tima 
James  H.  Slrickling  was  prosecuting  attor- 
ney of  the  county  of  l^lor,  he  was  grossly 
immoral  and  guilty  of  grossly  immoral  con- 
duct in  this:  That  he  did  on  divers  occa- 
sions visit  a  certain  house  of  ill  fame  In  the 
town  ot  Sistersville,  county  of  Tyler,  in  the 
state  of  West  Virginia,  then  and  there  kept 
by  one  Nellie  White;  that  on  several  occa- 
sion* during  the  year  ISST  be  remained  in 
t^e  said  house  of  ill  fame  all  night,  drink- 
ing excessively,  and  conducting  himself  in  a 
grossly  immoral  manner,  with  a  number  of 
lewd  men  and  women  liviaa  and  associating 
together  in  the  said  house, — and  thereupon 
removed  from  said  office.  The  charge  was 
preferred  by  several  private  citizens  of  the 
county.  The  defendant  obtained  a  writ  of 
error  to  this  oourt. 

The  first  error  relied  on  is  the  refusal  of 
the  circuit  court  to  allow  the  defendant  a 
trial  by  jury  by  virtue  of  (  10,  art.  3,  Const, 
to  witt     "^o  person  shal'  be  deprived  of  Ufa, 
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liberty,  or  property  without  due  proceu  of 
luw  and  the  judgment  of  bis  peers."  The 
defeadsnt  claims  that  hia  office  is  hit  prop- 
erty, »Dd  it  is  subject  to  thU  provision  of 
the  Coiutitution.  Id  support  of  such  claim 
he  relies  on  the  opinion  of  Judge  Green  in 
ths  case  of  Drj/den  v.  Sioinbum,  16  W.  Va. 
24S,  where  he  uses  the  language  that  a  pub- 
lic office  is  a  franchise,  and  therefore  prop- 
erty, and  also  Pharea  v.  male,  3  W.  Va.  667, 
100  Am.  Dec.  777,  where  it  wa*  held  that  an 
incumbent  had  a  vested  right  in  his  oSce. 
These  are  but  mere  intimations  that  the 
riglit  to  exercise  an  office  is  a  matter  of 
value,  and  were  not  intended  to  eetAblish 
the  doctrine  that  such  right,  however  valu- 
able, ii  property,  within  the  meaning  of  the 
Constitution,  in  Throop,  Pub.  OS.  i  IS,  it 
is  said:  "Many  ancient  offices  were  in  £^- 
land  inheritable  and  assignable,  and  were 
treat«d  as  incorporeal  hereditaments.  But 
these  were  common -law  offices,  depending 
ohiedy  upon  usage;  and  the  doctrine  did  not 
extend  to  judicial  ofBcea  or  other  offices  per- 
taining to  the  administration  of  justice.  Of- 
fices created  by  statute  confer  no  life  estate 
or  irrevocable  tenure,  unless  the  statute  ex- 
pressly BO  provides."  In  S  17  it  is  said  no 
office  in  the  United  States  is  a  hereditament, 
and  in  I  18:  "But  in  some  American  cases 
an  office,  or  the  right  to  exercise  an  office,  is 
■tyled  property  in  an  absolute  and  unquali- 
&ed  sense,  and  it  has  been  said  that  the  right 
to  exercise  an  office  is  'as  much  a  species  of 
property  as  any  other  thing  capable  of  pos- 
session.' With  respect  to  this  remark  a 
learned  judge  says  that  it  'was  rather  a  fig- 
ure of  speech  than  a  judgment  determiuing 
Ml  office  to  be  property.  It  was  a  strong 
mode  of  expressing  the  right  which  one 
elected  to  an  office  has  to  bud  and  enjoy  it 
agaiDst  all  intruders  and  unfounded  claims, 
which  is  as  perfect  a  risht,  beyond  doubt,  aa 
the  title  of  any  individual  to  his  property, 
real  or  personal.  But  the  nature  of  that 
right  and  its  liahility  to  control  by  legisla- 
tive action  is  quite  a  different  thing.'  And 
in  a  recent  case  in  the  New  York  court  of 
appeals,  Andrews,  J,,  approving  the  remarks 
last  cited,  adds:  'It  is  true  that  in  this 
country  offices  are  not  hereditaments,  nor  are 
they  held  by  grant.  The  right  to  hold  an  of- 
^oe  and  to  receive  the  emoluments  belonging 
thereto  does  not  grow  out  of  any  contract 
with  the  state,  nor  is  an  office  property  in 
the  same  sense  that  cattle  or  land  are  the 

Eroperty  of  the  owners.  .  .  .  An  office 
as  a  pecuniary  value,  although  primarily 
it  is  an  agency  for  public  purposes.'"  "Kn 
office  is  a  mere  right  to  exercise  a  public 
function  or  employment,  though  it  is  an  en- 
tity and  may  exist  in  fact,  though  it  be  with- 
out an  incumbent,  and  it  is  not  property; 
nor  are  the  prospective  tees  of  an  office  the 

froperty  of  the  incumbent;  nor  is  it  a  sub- 
set of  sale,  purchase,  or  encumbrance."  16 
Am.  i  Eng.  Knc.  Law,  p.  3S1.  In  the  case  of 
aiate  em  rel.  Atty.  Oen.  v.  ffaicfcins,  44  Ohio 
St.  on  page  100,  5  N.  R  233,  Judge  Minshall 
says:  "The  incumbent  of  an  ofGce  has  not, 
under  our  system  of  eoyenvient,  any  prop- 
erty in  ft.  Hit  right  to  exercise  it  Is  not 
SO  L.  B-  A. 


based  upon  any  contract  or  grant.  It  ia  eon- 
ferred  on  him  as  a  public  trust,  to  be  exer- 
cised for  the  benefit  of  the  public.  Such  sal- 
ary as  may  be  attached  to  it  is  not  given  be- 
cause of  any  duty  on  the  part  of  the  public 
to  do  so,  but  to  enable  the  incumbent  the  bet- 
ter  to  perform  the  duties  of  his  office  by  the 
more  exclusive  devotion  of  time  thereto." 
This  view  is  sustained  by  the  decided  and 
overwhelming  weight  of  authority. 

In  the  case  of  Donahue  v.  Will  County, 
100  111.  94,  it  is  said;  "It  is  impossible  to 
conceive  how,  under  our  form  of  government, 
a  person  can  own  or  have  a  title  to  a  govern- 
mental office.  Offices  are  created  for  the  ad- 
ministration of  public  aflairs.  When  a  per- 
son is  inducted  into  an  office,  he  thereby  be- 
comes empowered  to  exercise  its  powers  ami 
perform  iti  duties,  not  for  hia,  but  for  the 
public,  benefit  It  would  be  a  misnomer 
and  a  perversion  of  terms  to  say  that  an  in- 
cumbent owned  an  office  or  had  any  title  to 
it"  State  ea  rel.  Kennedy  v.  McQoirry,  21 
Wis.  496;  Siote  ea  rel.  Willis  v.  Prince.  45 
Wis.  610;  Keenan  t.  Perry,  24  Tex.  253; 
Stale  ea  rel.  Atlj/.  Oen.  v.  Doherty,  25  I>. 
Ann.  lig,  IS  Am.  Rep.  131;  Taft  v.  Adama, 
3  Gray,  120;  Ea  parte  Wiley,  54  AIa.  220; 
Thompaon  v.  Bolt,  62  Ala.  491 ;  Slate  ess  rel. 
Lennard  v.  Fraeier,  48  Ga.  137 ;  Dougan  T. 
Lake  Counly  Dist.  Ct.  (Colo.)  22  Am.  L. 
ReS'  N.  S.  628;  Patton  v.  Vaughan.  39  Ark. 
211;  People  ea  ret  Madden  v.  Stratton,  28 
Cal.  382;  Woods  v.  Fomum,  85  Cal.  BS9,  24 
Pac.  843;  Smith  v.  Sew  York,  37  N,  Y.  518; 
Conner  t.  A~eu>  Tork,  S  N.  Y.  285;  State  ea 
rel.  Atty.  Gen.  v.  Davit,  44  Mo.  129;  Prinoe 
y.  Skillin,  71  Me.  301,  36  Am.  Rep.  325;  Peo- 
ple em  rel.  Babooek  y.  Murray,  70  N.  Y.  521 ; 
Rankin  v.  Jauman  (Idaho)  36  Pac.  602;  S 
Am.  ft  Eng.  Eue.  Law,  2d  ed.  p.  9S1.  Some  of 
the  decisions  have  adopted  the  theory  that 
an  office  is  property,  under  the  mistaken 
view  that  the  common-law  doctrine  that  an 
office  is  a  hereditament  applied  to  the  oCficea 
of  this  oountry,  which  is  undoubtedly  falla- 
cious. Plimpton  V.  Somerset,  33  Vt.  283; 
State  ea  rel.  Polioe  Comrs.  t.  Pritchard,  38 
N.  J.  L.  101 ;  Page  v.  Eardin,  8  B.  Mon.  672 ; 
Com.  <w  rel.  Bowman  v.  Slifer,  25  Pa.  28,  84 
Am,  Dec  680, — are  cases  of  this  char- 
acter. In  North  Carolina  it  is  held  that 
an  office  is  property,  and  that  the  in- 
cumbent has  the  aame  right  to  it  that  he  has 
to  any  other  property  (King  v.  Hunter,  65 
N.  C.  603,  0  Am.  Rep-  754 ) ,  subject,  however, 
to  legislative  control  in  all  that  concerns  the 
interests  of  the  public.  Hoke  t.  Henderaon, 
16  N.  C.  (4  Dev.  L.)  1,  26  Am.  Dee.  877.  In 
the  late  case  of  Atty.  Oen.  ea  rel.  Rioh  v, 
Jochim,  09  Mich.  358,  23  L.  R.  A.  699,  5S  N. 
W.  611,  the  supreme  court  of  Michigan  held: 
"A  public  office  oannot  be  c&lled  'property,' 
within  the  meaning  of  }  1  of  the  I4tii 
Amendment  to  the  Constitution  of  the 
United  States,  and  t  32  of  article  S  of  the 
Constitution  of  Michigan,  which  provide 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of 
law."  In  the  still  later  ease  of  People  ea  rel. 
Akin  V.  Kipley,  171  HI.  44,  41  L.  R.  A.  7JS. 
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4S  N.  E.  220,  it  U  held  b7  the  eupreme  court 
of  IllinoiB,  on  ».n  exhaustive  reviev  of  »u- 
thotitiea,  that  the  trial  of  charges  against 
officerg  for  their  remoTal  ii  not  within  the 
conititutional  provision  of  trial  bf  jury. 
A  public  office,  or  the  prospective  fees  of  an 
office,  are  not  the  property  of  the  incumbent, 
within  the  constitutional  provision  against 
depriving  a  man  of  property.  The  consti- 
tutional provision  for  trial  by  jury  does  not 
apply  to  special,  Bummary  jurisdictions,  un- 
known to  the  common  law,  and  not  provid- 
ing for  that  mode  of  trial.  Public  ofRces 
beloDg  to  the  people,  and  are  to  be  both  con- 
ferred and  tsjcen  away  according  to  their 
will  and  appointment,  and  a  person  who  ac- 
cepts a  public  office  does  so  subject  to  all  the 
constitutional  and  legislative  provisions  in 
relation  thereto.  Atty.  Gen.  em  Tel.  Rich  v. 
Jochim,  cited.  The  Constitution  provides, 
in  article  4,  f  6,  that  "all  officers  elected  or 
appointed  under  this  Constitution  may,  un- 
less in  cases  herein  otherwise  provided  for, 
be  removed  from  office  for  officiftt  miscon- 
duct, incompetence,  neglect  of  duty  or  gross 
immorality  in  such  manner  as  may  be  pre- 
scribed by  general  laws."  That  is,  the  re- 
moval must  be  in  the  due  and  orderly  course 
of  law,  satisfying  the  requirements  of  due 
procesa  of  law,  or  the  law  of  the  land.  A.tty. 
Ren.  ea  rel.  Rieh  v.  Jochim,  cited;  Jelly  v. 
DilH.  27  W.  Va.  287;  Ea  parte  Wall,  107  U. 
S.  aoj,  27  L.  ed.  562,  2  Sup.  Ct  Rep.  569.  By 
"due  process  of  law"  is  meant  "laws  general 
in  their  operation,  and  not  special  acts  of 
legislation  passed  to  affect  the  rights  of  par- 
ticular individuals,  against  their  will,  and 
in  a  way  in  which  the  same  rights  of  others 
are  not  affected  by  existing  laws."  Sean  v. 
Coltrell,  6  Mich.  251.  "Due  process  of  law 
does  not  require  a  plenary  suit  and  trial  by 
jury  in  all  cases  where  property  and  per- 
sonal rights  are  involved."  Eoj  parte  Wall, 
cited.  The  state  cannot  be  so  bound  by  the 
term  "due  process  of  law"  in  the  Constitu- 
tion that  it  is  impossible  for  it  to  invest  ita 
agents  with  its  offices,  without  subjecting 
itself  to  the  delays  and  uncertainties  of 
strict  judicial  action  in  cases  where  the  offi- 
cial is  abusing  hia  agency  and  trust,  to  the 
injury  and  disgrace  of  the  public  service.  It 
is  well  settled  that  all  appointive  officers 
nay  be  removed  by  the  appointing  power; 
that  all  high  constitutional  officers  may  be 
removed  by  impeachment;  and  that  other 
county  officers,  except  the  clerk  of  the  cir- 
cuit court,  prosecuting  attorney,  sheriff,  sur- 
veyor of  lands,  and  county  commissioners, 
are  removable  by  the  county  court  of  the 
county ;  and  (or  none  of  these  can  jury  trial 
be  claimed.  Then,  why  should  the  Ave  above- 
nsmed  oHlcers  be  entitled  to  such  trialT  The 
number  of  state  and  national  officers  subject 
to  summary  removal  are  as  a  legion  com- 
pared with  these  five  officers,  and  many  of 
them  are  of  far  greater  importance.  It  is 
true  that  conviction  of  any  of  thess  officers, 
under  an  indictment  for  malfeasance,  mis- 
feasance, or  neglect  of  official  duty,  by  vir- 
tus of  I  4,  art.  D,  Const.,  operates  a  removal  ^ 
from  office;  but  that  does  not  prevent  their 
•nmmary  removal  for  these  or  other  causes 
ML.R.  A. 


'  coming  under  the  head  of  gross  immorality 
without  indictment  or  criminal  prosecution. 
McDonald  v.  Guthrte,  43  W.  Va.  595,  27  S. 
E.  844.  ChapUr  4S,  Acts  1SB7,  provides  that 
"upon  satisfactory  proof  of  the  charges  made 
in  writing  the  court  having  jurisdiction  shall 
remove  any  such  officer  from  the  discharga 
of  the  duties  of  his  office."  This  provision 
wholly  excludes  the  idea  of  a  jury  trial,  and 
plainly  imposes  on  the  court,  in  the  person 
of  the  judge  thereof,  the  duty  of  investigat- 
ing the  matter,  bearing  the  evidence,  and,  if 
satisfied  of  the  truth  of  the  charge,  remov- 
ing the  incumbent. 

The  defendant  moved  to  quash  the  charges 
for  insufliciency.  While  not  required  to  be 
set  out  in  the  strict  form  of  an  indictment, 
they  should  be  sufficiently  explicit  to  give  the 
defendant  notice  of  what  he  is  required  Ut 
answer.  See  cases  heretofore  cited.  Spec- 
ification No.  25  explicitly  informs  him  that 
he  must  answer  the  charge  of  grossly  im- 
moral conduct  in  this:  That  he  did  on 
divers  occasions  during  the  year  1S97,  and 
while  he  was  prosecuting  attorney,  "visit  a 
certain  house  of  ill  fame  in  the  town  of 
Sistersville,  county  of  Tyler,  in  the  state  of 
West  Virginia,  then  and  there  kfept  by  ona 
Nellie  White;  that  on  several  occasions  dur- 
ing the  year  1697  he  remained  in  the  said 
house  of  ill  fame  all  night,  drinking  exces- 
sively, and  conducting  himself  in  a  grossly 
immoral  manner,  with  a  number  of  lend 
men  and  women  living  and  associating  to- 
gether in  the  said  house."  The  defendant 
says  that,  admitting  these  averments  to  be 
true,  they  do  not  establish  gross  immoral- 
ity; that  to  visit  a  house  of  ill  fame,  and 
drink  and  carouse  and  do  other  immoral 
acts  with  lewd  men  and  women,  was  not 
gross  immorality,  but  was,  to  say  the  most, 
foolish  or  imprudent.  This  charge  is  ex- 
plicit enough  as  to  time,  place,  and  nature. 
And  this  brings  us  to  the  very  important 
consideration  of  what  standard  of  morality 
should  govern  in  such  cases.  In  comment- 
ing on  the  noble  sentiment  of  Kant,  "There  . 
are  two  things  which  the  more  I  contemplate 
them,  the  more  they  fill  my  mind  with  ad- 
miration,— the  starry  heavens  above  me  and 
the  moral  law  within  me;"  Judge  Dillon, 
in  his  Commentary  on  the  Laws  and  Juris- 
prudence of  England  and  America,  says, 
"Not  less  wondrous  tlian  the  revelations  of 
the  starry  heavens,  and  much  more  import- 
ant, and  to  no  class  of  men  more  so  than 
lawyers,  is  tbe  moral  law  which  Kant  found 
within  himself,  and  which  is  likewise  found 
within,  and  is  consciously  recognized  by, 
every  man.  This  moral  law  holds  its  do- 
minion by  divine  ordination  over  us  all, 
from  which  escape  or  evasion  is  imposaible. 
This  moral  law  is  the  eternal  and  indestruc- 
tible sense  of  justice  and  of  right  written  by 
God  on  the  living  tablets  of  the  human  heart 
and  revealed  in  his  Holy  Word."  Mr. 
Blackstone,  in  his  Commentaries  (page  41), 
says;  "If  our  reason  were  always,  as  in 
our  first  ancestor  before  his  transgression, 
clear  and  perfect,  unruffled  b^  passions,  un- 
clouded l^  prejudice,  unimpaired  by  disease 
intemperance,    .    .    .    wa  should  need 
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Bot  every  man  now 
is  own  experience,— 
rupt  and  nil  under- 
standing full  of  ignorance  and  error."  ThU, 
at  the  author  argues,  made  it  necessary  for 
lenign  Providence  to  diacover  and  enforce  ita 
laws  by  an  immediate  and  direct  revelation. 
These  precepts  are  contained  only  in  the 
Holy  Scriptures,  and  on  examination  And 
comparison  by  unclouded  reason  they  are 
found  to  be  a  part  of  the  original  taw  of 
nature,  as  "they  tend  in  alt  their  consequen- 
ces  to  man's  felicity."  On  page  66,  Shors- 
wood's  B1.  Com.,  it  is  said  that  the  illustri- 
ous King  Alfred  Adopted  the  Ten  Command- 
ments as  the  foundation  of  the  early  laws  of 
England,  contained  in  his  Doom  Book.  These 
commandments,  which,  tike  a  collection  of 
-diamonds,  l>ear  testimony  to  their  own  in- 
trinsic worth,  in  themselves  appeal  to  us  as 
coming  from  a  superhuman  or  divine  source, 
and  no  conscientious  or  reasonable  man  has 
;et  lieen  able  to  And  a  flaw  in  them.  Ab- 
solutely flawless,  negative  in  terms,  but  posi- 
tive in  meaning,  they  easily  stand  at  the  head 
of  our  whole  moral  system,  and  no  nation  or 
people  can  lon^  continue  a  happy  existence 
in  opea  violation  of  them.  To  them,  how- 
ever, there  are  two  widely  different  interpre- 
tations, both  claiming  to  be  moral;  that  is, 
the  Just  and  true  rule  for  tlie  conduct  of  man, 
to  secure  him  the  greatest  happiness  in  har- 
mony with  the  conditions  of  his  existence. 
The  liret  is,  though  second  in  time,  what  is 
.presented  as  truly  the  divine  interpretation. 
It  is  given  to  man  by  Christ,  who  represents 
■that  he  came,  not  to  destroy  the  taw,  but  to 
fulfil,  and  by  precept  and  example  tji  illua- 
'trat«  and  make  plain  ita  true  meaning  and 
foi'ce  according  to  the  divine  will.  It  ia  posi- 
"tive  in  its  nature,  and  is  founded  on  the 
4iroad  fundamental  principle  that  no  man  be- 
longs to  himself,  or  has  the  right  to  do  as 
he  pleases  with  himself,  but  that  he  holds 
his  body,  mind,  soul,  and  property  of  every 
-deecription,  by  divine  grant,  in  trust  for  the 
benefit  of  his  fellow  men.  It  requires  the 
doing  of  good  at  all  times,  the  love  of  enemies, 
the  giving  to  him  that  asketh,  the  loaning 
to  anyone  that  would  borrow  without  the  ex- 
pectation of  any  return,  and  the  oomplete 
devotion  of  self  to  the  commonweal  of  hu- 
manity and  the  establishment  of  a  kingdom 
■of  perfect  righteousness.  It  condemns  resist- 
ance to  evil.  War  under  any  plea,  even  for 
humanity's  sake,  it  does  not  justify,  but  con- 
demns in  unmistakable  terms.  It  goes  still 
further,  enters  the  human  heart  as  the  foun- 
dation of  all  evil,  and  denounces  the  very 
'Conception  thereof  without  overt  act.  It  de- 
-stroys  all  distinction  between  morality  and 
religion.  It  makes  the  \avis  of  morality  con- 
cur fully  with  the  laws  of  religion.  Accord- 
ing to  it,  he  who  serves  man  best  worships 
-Ood  best,  and  he  who  worships  Qod  best 
serves  man  best.  All  other  religion  ft  de- 
nounces ae  pure  hypocrisy.  Because  of  their 
incapacity  to  understand  it  through  inabil- 
ity to  live  it,  men  deny  it  or  wrest  its  mean- 
ing to  suit  their  living,  of  whom  it  is  said; 
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"Ye  are  they  which  justify  yourselves  before 
men,  but  God  Imoweth  your  hearts;  forttaat 
which  is  highly  esteemed  among  mea  is  an 
abomination  in  the  sight  of  Ood."  Its  osten- 
sible purpose  is  to  make  men  perfect  in  all 
their  conduct  as  their  Creator  is  perfect. 
Man's  environment,  including  his  heritage 
and  hereditary  traits  of  character,  customs, 
laws,  business  relations,  and  acquired  neces- 
sities, is  to  an  almost  immeaeursble  degree 
directly  opposed  thereto.  Hence  they  are 
immoral,  not  t«ing  in  conformity  wiUi  the 
will  of  Ood,  and  render  man  immoral.  Thus 
have  mankind  woven  around  themselves, 
thread  by  thread,  an  invisible  web,  which 
they  are  powerless  to  break.  Nor  does  this 
interpretation  admit  of  degrees  of  moralitv-, 
for  all  disobedience  is  equally  heinous  in  the 
sight  of  God,  and  all  immorality  gross  im- 
morality. "Wliy  callest  thou  me  goodf 
There  is  none  good,  but  one;  that  is,  God. 
But,  if  thou  wilt  enter  into  life,  keep  tlie 
commandments."  To  accept  it,  we  are  cam- 
pelled  to  admit  at  once  that  all  mankind. 
either  consciously  or  unconsciously,  are 
guilty  of  gross  immorality.  Hence,  moat 
men  reject  it;  for  they  would  rather  be 
blind,  and  leaders  of  the  blind  and  perish 
in  the  same  pit,  than  sit  in  condemna- 
tion of  their  own  lives.  To  live  in  ac- 
cordance witJi  it  in  the  present  condition 
of  the  woi'ld's  afTairs  requires  a  com- 
plete surrender  of  self,  the  giving  up  of 
worldly  pleasures  and  enjoyments,  the  re- 
pression of  all  lustful  passions  and  ambi- 
tions, and  an  entire  devotion  of  time,  service, 
and  energies  to  the  elevation  of  mankind,  in 
regaining  for  them  that  greater  lilierty 
which  must  follow  when  the  knowledge  of 
truth  fills  the  earth  as  the  waters  cover  the 
sea.  This  interpretation  of  the  laws  of  mor- 
ality cannot  govern  in  this  case,  for  it  has 
never  been  accepted  aa,  or  l>ecome  a  part  of, 
the  law  of  the  land.  If  such  were  the  case, 
we  would  have  no  need  of  prosecuting  attor- 
ney, judge,  or  court.  The  other  interpreta- 
tion, known  as  the  Mosaic,  human,  or  nega- 
tive, is  founded  on  atMolute  justice  between 
man  and  man.  It  is  made  necessary  by  the 
bold  assumption  that  every  man  belongs 
to  himself,  and  has  the  right  to  do  as  be 
pleases  with  himself,  so  long  as  he  accords 
the  same  right  to  others,  and  does  nothing 
hurtful  to  interfere  with  their  enjoyment 
thereof.  In  short,  that  he 'does  not  do  unto 
others  what  he  would  not  have  them  do  unto 
him.  If  he  does  so,  he  is  guilty  of  immor- 
ality, which  may  be  slight  or  gross,  accord- 
ing to  circumstances.  This  interpretation 
demands  "life  for  life,  eye  for  eye,  tooth  for 
tooth,  hand  for  hand,  foot  for  foot,  burning 
for  burning,  wound  for  wound,  strips  for 
stripe."  While  the  former  is  intended  to 
secure  perfection,  the  latter  is  intended  for 
the  government  of  an  imperfect,  self-willed, 
ignorant,  stubl>om,  and  hard-hearted  people, 
and  for  the  suppression  of  vice,  injustice, 
smd-wTong  among  them.  If  all  people  were 
truly  moral,  human  laws  and  government 
would  be  unnecessary;  tor  the  laws  of  nature 
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written  in  their  hearts,  uid  perfectly  nnder- 
■tood  by  them,  would  be  a.  ant&cient  guidnuM 
Id  their  deaiingi  with  each  other.  Where 
no  wrongs  are  committed  there  exista  no 
sec«eeitj  for  punishtnent,  compensation,  or 
restitution,  snd  humsn  enactments  in  rela- 
tion thereto  become  obsolete.  No  man  need 
say  t4>  his  neigbbor,  "Know  the  law;"  for  all 
would  know  i^  from  the  least  unto  Uie  great- 
«Bt.  But  where  society  is  constituted  on 
such  an  immoral  basis  as  to  continually  in- 
crease the  wanta  and  arouse  the  sel&sh  pro- 
peneitiea  of  mankind,  and  yet  render  them 
pn^Ttionally  liarder  of  attainment  and 
satufactioD,  human  law  become*  of  increaa- 
ing  necessity,  to  suppress  and  control  these 
vaute  and  propensities  for  the  oommon  good, 
otherwise  a  state  of  immoral  anarchy  would 
be  the  result,  deserving  the  just  condemna- 
tion, once  requiring  his  extinction,  that  "the 
imaginations  of  a  man's  heart  are  evil  con- 
tiDiuUly  from  his  youth  up."  The  morality 
«f  onr  laws  is  the  morality  of  the  Mosaic 
interpreitation  of  the  Ten  Commandments, 
modified  only  as  to  the  degree  or  kind  of 
punisbment  inflicted.  In  some  cases  the 
punishment  is  less,  and  in  some  much  se- 
verer, yet  the  underlying  morality  is  Uie 
same.  With  Hi  the  punisnment  of  adulterv 
is  slight;  with  Hoses  it  was  death.  With 
him  punishment  for  offenses  against  prop- 
-^ty  was  restitution  from  one  to  five  times 
in  amount;  with  us  it  is  usually  felony 
-where  the  amount  involved  exceeds  920.  We 
«eem  to  have  more  sympathy  for  the  adulter- 
-er  and  libertine  than  the  thief,  although  the 
«rime  of  the  former  against  society  is  much 
the  further  reaching  and  more  harmful.  The 
people,  when  free  from  the  baneful  influence 
«f  political  prejudice,  exhibit  their  moral 
sense  in  a  higher  degree  than  is  expressed 
in  their  laws;  for  they  Justify  the  avenging 
of  wrong  by  a  father,  husband,  brother,  ion, 
or  the  victim  herself  upon  the  life  of  a  wrong- 
doer, and  they  seldom  will  clothe  a  known 
libertine  with  office,  notwithstanding  gretit 
ability  and  mental  fitness  therefor.  With 
the  people  a  known  adulterer  is  an  enemy 
of  society,  who  forfeits  bis  life  if  caught  in 
the  act  by  one  who  suffers  by  his  lawless- 
ness; and  the  adulteress  becomes  an  outcast, 
shunned  and  despised,  as  though  she  wore 
on  her  breast  the  scarlet  letter  of  her  shame, 
— a  punishment  far  more  terrible  than  con- 
finement in  prison.  The  morality  of  the  peo- 
ple is  thus  more  in  harmony  with  the  Mosaic 
interpretaUon  of  the  moral  law  than  the 
written  laws  of  this  state,  and  this  is  a  mat- 
ter for  considertLtion  in  this  case.  For  the 
j]uestion  of  gross  immorality  must  be  deter- 
mined according  to  the  common  understand- 
ing of  the  ordinary  law-abiding  and  reason- 
able citizens  of  the  country,  and  not  accord- 
ing to  those  who  are  highly  developed  ethical- 
ly, or  those,  on  the  other  hand,  who  are  suf- 
fering from  moral  depravity.  The  word 
"groas,"  as  used  in  this  connection,  does  not 
mean  "great  and  excessive,"  but  rather  wil- 
ful, flagrant,  or  shameful,  showing  a  moral 
indifference  to  the  opinions  of  the  good  and 
respectable  members  of  the  community  and 
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to  the  just  obligations  of  the  position  held 
by  the  delinquent  Nor  Is  the  immorality 
involved  confined  to  the  question  of  fltneu 
or  unfitness  for  the  of&ce.  The  other  terms 
used  In  the  Constitution,  to  wit,  "official  mis- 
conduct, incompetence,  and  neglect  of  duty," 
cover  fltnesa  or  nnfltness,  or  all  offenses  af- 
fecting the  office.  The  people  have  the  right, 
and  the  public  service  demands,  that  public 
offices  shall  be  filled  by  upright  and  moral 
men,  and  not  those,  however  efficient  they 
may  be,  who  bring  the  puitlic  service  into  in- 
famy, Bhame,  ai^  disgrace.  And  there  is 
no  other  oflice  in  which  this  is  more  neces- 
sary than  the  ofljce  of  public  prosecutor; 
for  it  is  bis  duty  to  enforce  the  laws  against 
the  lawless,  and  cause  them  to  have  a  decent 
respect  for  the  same,  and  how  can  this  tie  il 
he  is  counted  of  their  number  I 

In  this,  as  in  all  similar  cases,  the  circuit 
judge  saw  the  witnesses  face  to  face,  beheld 
their  demeanor  on  the  witness  stAnd,  and 
heard  them  testify.  On  him  devolves  the 
duty  of  determining  the  credibility  of  wit- 
nesses and  weighing  their  testimony;  and, 
unless  the  evidence  as  certjfled  to  this  court 
plainly  preponderates  against  his  finding, 
it  will  not  be  distuTbed.  Hyttll  v.  Btorling 
Coal  &  Mfg.  Co.  46  W.  Va.  168,  33  S.  £.  95. 
The  finding  is  undoubtedly  sustained  by  the 
evidence  against  the  defendant.  It  is  shown 
that  during  the  year  1H07,  while  prosecut- 
ing attorney,  he  visited  the  house  of  ill  fame 
kept  by  Nellie  White,  in  the  town  of  Sisters- 
ville,  not  on  business,  but  for  the  purpose  of 
prostitution,  that  he  drank,  caroused,  and 
slept  with  the  inmates,  and  promised  the 
mistress  immunity  from  prosecution,  or  that 
he  would  let  her  tniow  when  the  house  was  to 
be  raided.  He  denies  this,  but  admits  that  he 
visited  and  drank  there,  and  slept  with  one 
of  the  "girls,"  before  he  was  elected  prose- 
cuting attorney.  He  is  badly  contradicted 
by  more  than  one  witness  in  the  case.  He 
has  certainly  managed  to  make  a  very  unen- 
viable repu^tion  for  himself,  and  one  that 
it  is  hard  to  believe  the  good  people  of  l^ler 
county  would  condone  at  the  polls.  If  fre- 
quenting a  house  of  ill  fame,  for  the  pur- 
pose of  drinking  and  sleeping  with  the  un- 
fortunate inmates,  more  sinned  against  than 
sinning,  by  a  prosecuting  attorney  of  the 
county,  whose  duty  it  is  to  prosecute  the 
keeper  of  such  house  and  the  inmates  and 
patrons  thereof,  is  not  gross  immorality, 
then  such  a  thing  is  not  known  to  the  law. 
On  the  question  of  immorality,  although  the 
punishment  is  not  so  severe,  almost  any 
other  crime  is  preferable.  It  is  the  most 
debasing  and  harmful  to  society,  as  it  tends 
to  destroy  all  respect  for  decency  and  virtue, 
and  drags  womanhood  down  to  the  lowest 
depths  of  d^radation,  and  its  demoralizing 
influence  for  evil  upon  the  young  is  beyond 
computation,  and  the  aged  offender  finds  it 
the  pit  of  destruction.  While  it  is  a  harsh 
measure  to  remove  an  Incumbent  from  of- 
fice, yet  he  acoepted  the  office  on  condition 
of  upright  behavior,  as  required  in  the  con- 
stitution and  laws,  and  he  has  no  one  to 
blame  but  himself.     If  he  has  been  unjustly 
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itijUBlice,  and  raadilf  pardon  those  whose 
uptight  deportment  evinces  a  sincere  de- 
parture from  the  follies  of  youth.  This  court 
eaoiiot  do  otherwise  than  conscientiously 
carry  out  the  mandutes  of  the  law. 
The  judgment  U  affinned. 

H«Wbortar,  J.,  disaenU. 


Jamea  ALLEN  «t  al.,  Plfft. 


*1.  It  K  resldeml  of  tbla  atate,  with 
Cscd.  act  IntentlOM  to  remoTc  to  an- 
other atate.  sad  tbere  reilde,  la  puriuBoce 
ol  luch  Intention  goes  out  of  this  itale,  he  la, 
Within  the  meaning  ot  the  sttschmenC  [aw, 
a  DonreildenC  of  tliti  itate  directly  hs  be- 
gins the  removal  at  hla  peraon  from  the  place 
ol  hli  residence,  even  berore  he  gels  outside 
the  state,  and,  to  constitute  him  a  nounal- 
deot,  he  need  not  acquire  either  a  domlcU  or 
cell  den  ce  In  aoolher  state. 

B.  Noarealdence,  within  the  meaning  of  the 
law  ciemptlng  personal  property  to  the  value 
Of  fSOO  from  legal  process,  has  the  same 
meaniug  as  nonrealdence  under  the  atlach- 
menl  law. 

8.  A  Justice  of  the  neace  and  the  anre- 
tle*  in  hla  bonil  are  liable  under  It  for 
double  the  value  of  eiempt  property  sold  by 
a  special  constable  under  legal  process  Issued 

«.  A  hoaband  or  parent  entitled  to 
claim     the      eKenivtIon      ot     peraonal 

yrouertr   to   the   value  of  {200   aa  eiempt 
from  legal  process  may  claim  sue' 

under  such  process  begins.  It  then  a  resident 
,  though   be  was  not  sucli 


resident  at  the  date  of  Ihi 
process,  yet  if  he 
fore  the  sale  begli 


The  facts  are  stated  in  the  opinioR. 
JJea&TB.  Caldwell  tt  Caldwell  for  platn- 

MenBTS,  Mejvr  A  Keabitt  and  Frank  O. 

Ooz,  for  defendant  in  error: 

James  Allen  justice,  with  his  sureties,  is 
liable  on  his  official  bond  for  the  acta  of  the 
special  constable,  Richard  Boecker,  who  exe- 
cuted the  process  from  Justica  Allen's  court 
in  the  case  ot  Blum  v.  Burt. 

Code,  chap.  SO,  {  31. 

Louis  Burt,  aa  husband  and  parent  resid- 
ing in  this  state,  has  a  right  to  claim  an  ex- 
entptjon  under  the  process  issued  bv  Justice 
Alien. 

Code,  chap.  41,  S  £3. 

Louis  Burt  was,  at  the  time  the  attach- 
ment was  issued  and  levied  in  the  ease  of 
Blum  v.  Burt,  and  at  the  time  Burt  filed  hi* 
claim  of  exemption,  and  also  at  the  time  of 
the  sale  of  his  personal  property,  a  resident 
of  the  state  of  West  Virginia  and  he  was  not 
an  absconding  debtor,  nor  did  he  leave  the 
state  for  the  purpose,  or  with  the  intention, 
of  residing  out  of  the  state,  or  of  defrauding 
creditors. 

Caldwell  v.  Pollak  91  Ala.  353,  S  So.  046; 
E  Am.  ft  Eng.  Enc.  Law,  p.  865 ;  Berzfeld  t- 
Beazley,  106  Ala.  447,  17  So.  623;  Oreen  t. 
Simon,  17  Ind.  App.  360,  46  N.  E.  6B3;  Bird- 
song  V.  Tuttle,  62  Ark.  91,  12  S.  W.  15Sj 
Eriekson  v.  lirnzkoAewki,  94  Mich.  651,  64  N. 
W.  283 ;  Tubbt  V.  Qarriton,  6S  Iowa,  44,  25 
N.  W.  P21. 

Granting  that  Burt  was  temporarily  out 
of  this  state,  and  that  his  intention  was  to 
change  his  residence  at  some  future  time,  he 
was  still  entitled  to  his  exemption, 

Aattcy  V.  Gapron,  80  Ind.  178. 

Granting  that  Burt  lost  his  residence 
on  when  he  went  to  New  York,  his  return  to 
tj  [this  state  with  the  intention  of  residing 
"•^•"here  with  his  family,  as  he  did  do,  would  en- 
title him  to  the   beneflt  of   the  exetnptioD 


Dde  SI 


esldeut  I 


a  I  the  date  oC  such  levy,  he  may 

^clnratlon   for   dantasea  for 
at    u  roper tr    nnder    attaeh- 

pt  by  law  (Code.  chsp.  41.  |  ZR), 
cessary  to  aver  that  the  attach- 


(April  21,  1800.) 

ERROR  to  the  Circuit  Court  for  Ohio 
County  to  review  a  judgment  in  favor 
of  plaintifT  in  an  action  brought  to  hold  de- 
fendants liable  for  wrongfully  attaching  the 


NOTK, — On  the  queidon,  Wbat  cooiHtufes 
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and  nolc;  Byers  v.  Scblupe  (Ohio)  25  L.  R.  A. 
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Brannon,  J„  delivered  the  opinion  of 
the  court! 

F.  A.  Blum  sued  Louis  Burt  before  a  Jus- 
tice of  Ohio  county,  and  sued  out  an  attach- 
ment, which  was  levied  on  Burt'a  goods  and 
chattels.  Burt  claimed  that  the  property 
levied  upon  was  exempt  undsr  {  23.  chap.  41, 
Code,  exempting,  in  favor  of  a  husband  or 
parent,  personal  property  of  9200  in  value; 
but  the  constable  sold  the  property,  disre- 
garding Burt's  claim  of  exemption.  The 
constable  was  one  specially  deputed  by  the 
justice  in  the  case,  not  a  regular  bonded  con- 
stable. Burt  returned  before  the  sale.  Aft- 
er the  sale  of  the  property,  Burt  brought 
this  action  in  the  circuit  court  of  Ohio  coun- 
ty against  James  Allen,  the  justice,  who  ia- 
sited  the  attachment,  and  the  sureties  in  fata 
official  bond  for  damages  for  such  sale,  and 
the  action  resulted  in  a  verdict  in  favor  ol 
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Burt  for  double  the  value  of  the  propertf 
attached  and  sold,  aud  thereupon  the  defend- 
autB  sued  out  this  writ  of  error  to  the  judg- 
ment rendered  upon  the  verdict. 

There  are  some  ver^  troublesome,  nice 
questiDDB  in  the  case,  about  which  dlfl'eient 
minds  might  readily  differ.  Bart,  as  the  de- 
fendants claim,  having  had  a  domicil  and 
residence  in  Oliio  county,  abandoned  the 
same,  and,  with  his  wife  and  children,  left 
the  state  with  the  intention  of  remaining 
awaj,  and  Uius  became  a  nonresident,  and 
not  entitled  to  the  exemption.  Burt,  on  the 
other  hand,  claima  that  he  never  became  a 
nonresident,  and  did  not  leave  the  state  with 
the  fixed  and  settled  intention  of  remaining 
«wa.v,  but  that  his  remaining  away  was  de- 
pendent, in  his  mind,  upon  his  auccese  in 
procuring  employment  abroad.  A  question 
material  in  toe  case  is  whether  be  was  a 
noorcHident,  in  a  legal  point  of  view,  when 
the  attachment  was  sued  out  and  levied. 
The  case  in  this  respect  in  this  court  turns 
on  instructions  given  and  refused.  The  de- 
fense contends  that  the  very  moment  when  a 
man,  with  fixed  intent  to  leave  this  state, 
and  bis  residence  in  it,  and  to  reside  in  an- 
other state,  bwins  his  removal,  he  is  a  non- 
resident, within  the  meaning  of  the  attach- 
ment law.  With  this  view  of  the  law  the  de- 
fendants asked  for,  but  were  refused,  the  fol- 
lowing instructions:  "If  the  jury  believe, 
from  the  evidence,  that  Louis  Burt,  the 
plainti?,  left  the  state  with  the  intention  of 
changing  his  residence  to  Buffalo,  New 
York,  and  that,  while  he  was  gone  out  of 
this  state  pursuant  to  such  intention,  hit 
property  was  attached  and  sold,  as  stated  in 
the  evidence,  he  was  not  entitled  to  claim, 
«ji  against  such  levy,  an  exemption  as  a  hus- 
tmnd  and  parent  residing  in  this  state,  and 
in  such  case  the  jury  should  find  a  verdict 
for  the  defendant."  "If  the  jury  believe, 
from  the  evidence,  that  the  plaintiff,  Louis 
Burt,  left  the  state  with  the  intention  of  re- 
moving his  residence  to  any  place  outside 
of  the  same,  he  became  a  nonresident  of  the 
state  as  soon  as  he  started  on  such  rsmoval, 
and  to  make  the  same."  The  court  gave  for 
the  plaintiff  the  following  instruction  bear- 
ing on  the  point  now  under  consideration: 
"The  court  matructs  the  jury  that  a  domicil 
ODce  acquired  is  presumed  to  continue  until 
a  change  in  fact  and  in  mind  is  shown.  It 
is  presumed  to  continue  until  another  is  ac- 
quired by  actual  residence  with  the  intention 
of  abandoning  the  former  one,  and  the  bur- 
den of  proof  lies  on  the  party  who  asserts  the 
char  Re." 

Under  our  attachment  statute  giving  an 
attachment  on  the  ground  that  a  party  "is 
a  nonresident  of  this  state,"  does  a  person 
become  a  nonresident  the  very  Instant  he 
■tarts  upon  hisremoval  with  fixed  intention  of 
abandoning  his  residence  in  this  state,  and 
residing  in  another  state  T  There  muat  be 
two  things  to  change  a  man  from  a  resident 
to  a  nonresident,  namely,  intent  and  act. : 
What  he  does  must  be  animo  et  acta;  that  is,  i 
hj  act  and  with  intent.  Mere  intent  to  re- 1 
move  will  not  alone  do.  There  must  be,  in  | 
addition  to  intention,  an  act  in  the  way  of ' 
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consummating  that  Intention.    The  inten> 

lion  must  be  to  change  bis  residence  from 
this  state  to  residence  out  of  this  state. 
Mere  going  away  temporarily,  or  without  set 

Eurpose  to  abandon  the  former  residence 
ere,  is  not  enough.  It  must  be  with  fixed 
and  definite  design  to  give  up  residence  here 
and  assume  one  outside  of  the  state.  So 
much  for  the  intention.  Next,  as  to  the  act 
of  removal.  What  will  be  enough,  as  an 
act,  to  make  the  party  subject  to  attach- 
ment? Must  he  have  crossed  the  state  line 
in  the  act  of  removal?  Must  he  not  only 
have  crossed  the  state  line,  but  assumed  or 
taken  i^  an  actual  residence  beyond  that 
line?  Or  is  he  a  nonresident  from  the  point 
of  time  when,  with  such  intention  of  change 
of  residence,  he  begins  his  journe}',  though 
he  has  not  reached  the  state  lineT  The  au- 
thorities differ  on  this  point,  and  the  ques- 
tion in  principle  is  close.  Shinn  on  Attach- 
ment (g  QO)  says:  "While  one  may,  by  the 
act  of  removal  from  the  state  of  his  former 
home,  with  the  intention  of  acquiring  a  home 
elsewhere,  become  a  nonresident  in  the  stat« 
of  his  former  residence,  yet  it  is  the  general 
rule  that  he  does  not  become  such  a  nonresi- 
drait  until  he  has  acquired  a  new  residence 
or  place  o(  abode  with  the  intention  of  re- 
maining in  the  state  to  which  he  baa  re- 
moved." Drake  on  Attachment  (S  64)  does 
not  take  a  position.  He  puts  the  question: 
"When  an  individual  departs  from  his  place 
of  abode  in  one  state  with  the  intention  of 
taking  up  bis  residence  in  another  state,  at 
what  point  of  time  is  he  to  be  regarded  as  a 
nonresident  of  the  state  in  which  he  has  been 
domiciled)  Can  he  he  so  considered  before 
he  passes  the  boundary  of  that  stateT" 
Drake  does  not  definitely  answer,  but  he 
says:  "But  a  mere  purpose  to  change  resi- 
dence, though  evidenced  by  acts  of  removal 
of  the  party's  property,  will  not  make  him  a 
nonresident  of  the  state  from  which  he  pur- 
poses to  depart  until  he  shall  have  begun,  at 
least,  the  removal  of  his  person."  This  in- 
dicates that  Mr.  Drake  thinks  that  the  party 
becomes  nonresident  the  moment  be  begins 
the  removal  of  his  person.  Wade  on  At- 
tachment (S  78)  does  not  decide  the  point 
definitely  as  to  whether  the  person  must 
have  passed  the  state  line,  but  Mr.  Wade 
takes  the  position  that  it  is  not  necessary, 
in  order  to  make  one  a  nonresident  of  a 
state,  that  he  shall  have  acquired  a  residence 
elsewhere.  Waples  on  Attachment  (5  46) 
evidently  inclines  to  the  view  that  the  party 
is  a  nonresident  the  instant  he  begins  his  de- 
parture. He  says:  "As  previously  re- 
marked in  another  connection,  one  immedi- 
ately becomes  a  nonresident  if  he  leaves  his 
state  with  the  design  of  becoming  such, 
though  the  design  has  been  held  not  to  be 
decisive  on  this  question  until  accompanied 
with  the  act  of  leaving;  until  he  has  passed 
beyond  the  state  bounds.  But,  if  he  has 
broken  up  bis  home,  so  that  process  can  no 
longer  be  served  there,  and  be  binding  upon 
him,  must  his  creditor  be  confined  to  perwn- 
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truthfully  Mt  np  the  ground  in  hb  affidavit 
that  the  defenduit  is  nmnin^  away  w  avoid 
process,  concealing  himitelf,  hiding  hij  goods, 
etc.,  in  fraud  of  creditors.  The  defendant 
avowedly  means  to  abandon  bis  residence, 
which  he  may  lawfully  do,  and  nas  broken 
up  his  home,  and  is  openly  traveling  towards 
the  state  bounds  to  depart  permanently. 
Why  should  not  the  extraordinary  process 
be  involcable  on  the  ground  of  nonresi- 
denceT"  1  have  come  to  the  conclusitm  that 
Hr.  Waples  is  right  as  an  original  question. 
But  it  IS  not  an  original  question  with  us. 
I  believe  that  the  case  of  Clark  v.  Ward,  12 
Qratt.  440,  can  be  defended  on  logical 
grounds  as  an  original  proposition.  It  may 
be,  perhaps,  that  the  preponderance  of  au- 
thority is  against  it,  but  that  is  doubtful. 
Amid  conflict,  of  course  we  must  follow  that 
case,  unless  it  be  manifestly  wrong,  and  un- 
worthy to  he  followed,  dangerous,  and  hurt- 
ful as  a  rule  for  the  future;  as  I  do  not  think 
it  is.  That  case  holds  that  "Ward,  living  in 
Virginia,  determines  to  remove  to  another 
state,  and  in  pursuance  of  that  purpose 
leaves  the  place  where  he  has  resided,  and 
proceeds  directly  to  the  place  where  he  in- 
tends to  reside.  He  is  a  nonresident  of  the 
state,  in  the  sense  of  the  attachment  law,  di- 
rectly he  commences  bin  removal,  and  before 
he  gets  beyond  the  limits  of  the  state."  The 
opinion  in  the  case  is  wholly  unsatisfactory, 
SB  containing  no  rationale.  In  Ifoore  v. 
Bolt,  10  Qratt.  289,  Judge  Lee,  whose  opin- 
ion goes  very  far,  expressed  the  opinion  that 
under  a  statute  giving  attachment  against 
persons  "out  of  the  country"  "it  might  be 
held,  upon  an  equitable  construction  of  this 
statute,  that  where  a  debtor  has  actually  left 
hie  usual  place  of  abode,  and  set  off  for  a 
distant  state,  with  the  intention  not  to  re- 
turn to  his  residence,  but  in  future  to  reside 
out  of  the  state,  an  attachment  sued  out  aft- 
er his  departure  might  be  sustained,  al- 
though it  chanced  be  had  not  actually  passed 
the  state  line  at  the  time  the  subpcena  is- 
sued." Upon  this  subject  as  an  original 
question  I  am  led  to  the  conclusion  that  the 
ease  of  Clark  v.  Word  is  right,  largely  by  the 
consideration  that  the  reason  and  purpose  of 
giving  an  attachment  against  a  nonresident 
is  the  Inability  to  serve  process  upon  him 
for  judgment  in  the  ordinary  course.  A 
party  leaves  the  place  of  hii  residence  to  go 
to  another  state.  How  can  you  serve  proc- 
ess upon  bimt  The  creditor  does  not  have 
to  follow  him  on  an  express  train,  or  with  a 
fleet  horse,  to  serve  him  with  process  before 
he  gets  to  the  state  line.  He  has  abandoned 
his  usual  place  of  abode,  leaving  no  member 
of  bis  family  there  upon  whom  process  could 
be  served.  What  is  the  creditor  to  doT 
Where  is  his  remedy,  unless  he  can  resort  to 
the  property  left  within  the  state  bytheproc- 
esB  of  attachmentT  His  debtor  may  sell  it 
the  next  day.  The  object  of  the  law  Is  to 
give  the  creditor  recourse  at  once  by  attach- 
ment to  the  property  as  his  only  security. 
Waples  on  Attachment  (i  48)  says:  "Onlji 
by  his  property  can  a  nonresident  debtor  be 
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reached,  and  made  to  pay.  If  he  is  tempo- 
rarily present,  a  summons  may  reach  him,  ttr 
be  sure;  but  of  what  avail  would  that  be  if 
his  property  is  not  attached  t  ,  .  .  Hft 
could  readily  return  to  his  home,  and  talca- 
his  property  with  him,  so  that  there  would 
be  nothing  left  within  the  jurisdiction  upon 
which  the  judgment  could  be  executed.  The 
necessity,  therefore,  for  the  use  of  the  writ 
of  attachment,  by  which  bis  property  is  con- 
served and  held  under  a  hypothetical  lien  till 
judgment,  is  obvious,  though  the  nonresident 
debtor  be  personally  served  wiin  summons. 
Ordinary  .process,  though  it  may  be  served, 
in  such  case  would  not  prove  effectual ; 
hence  the  extraordinary  is  permitted  and 
authorized."  Now,  I  say  that  the  reason 
as  given  in  the  books  for  the  attachment  is, 
generally  speaking,  because  by  reason  of  the 
debtor's  absence  from  his  usual  place  of 
abode  and  his  abandonment  of  it  service  of 
process  and  ordinary  procedure  are  prevent- 
ed. Such  being  the  reason  for  the  allowance 
of  an  attachment  against  a  nonresident,  it 
applies  as  well  the  moment  he  commences 
his  journey  as  after  he  crosses  tl>e  state  line. 
He  is  not  at  home  to  be  served  with  process 
and  for  judgment.  The  creditor  has  no  safe- 
ty but  to  seiie  his  property  by  attachment. 
It  was  error  to  refuse  the  two  instructions 
above  quoted,  asked  by  the  defendants.  It 
logically  follows  that  it  was  error  to  give 
for  the  plaintiff  the  instruction  above  quot- 
ed, because  it  demanded  that,  before  Buix 
could  become  a  nonresident,  he  must  not  only 
have  crossed  the  state  line,  but  must  hav« 
acquired  a  residence  in  another  state.  In- 
deed, he  must  have  acquired  a  domicil 
there.  Under  Clark  t.  Ward  he  need  not 
have  acquired  either  domfcil  or  residenc* 
in  another  state  to  he  a  nonre«ideDt  of  this 
sUU. 

The  said  instruction  given  for  the  plaintilf 
speaks  of  a  domicil,  not  residence.  At  least, 
it  tells  the  jury  that  Burt's  domicil  in  this 
state  continued  until  he  acquired  another 
by  actual  residence,  with  the  intent  of  aban- 
doning his  farmer  domicil.  This  instruction 
may  be  interpreted  to  mean  that  lie  never 
would  become  a  nonresident  of  this  state  un- 
til by  such  actual  residence  In  another  state 
as  would  constitute  domicil  there.  He  had 
acquired  an  actual  domicil  in  that  other 
state.  This  puts  too  severe  a  test  of  non- 
residence  in  this  state.  It  requires  resi- 
dence abroad  amounting  to  s,ctual  domiefl. 
A  man  may  be  a  resident  of  one  state,  with- 
out having  actual  domicil  there,  and,  if  be 
is  a  resident  only  of  another  state,  he  is  not 
a  resident  of  this  state,  as  all  the  books  con- 
cede. But  under  Clark  v.  Ward  he  need 
not  have  even  residence  in  another  state, 
much  less  domicil,  to  be  a  nonresident  of  this 
state.  There  is  a  difference  between  domicil 
and  residence.  "  'Residence'  is  used  to  indi- 
cate the  place  of  abode,  whether  permanent 
or  temporary:  'domicil'  denotes  a  Sxed,  per- 
manent residence,  to  which,  when  absent,  on* 
has  the  intention  of  returning."  10  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  8.    A  man  may 
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hara  a  reudene*  in  one  pUee,  a  domidl 
xootber.  "Domieil  ia  composed  of  two  ele- 
miiDU,  residence  and  intention,  and  both  of 
these  must  concur.  Reiidence  in  a  place 
without  the  requiaite  intenUon  of  retnainiuK 
will  not  Buffioe  to  give  one  a  domieil  in  auch 

Ce,  DOT  will  an  intention  to  change  one's 
icil,  unaccompanied  by  aotual  removal, 
result  in  *  change  of  oomicdl."  Id.  IS. 
Domieil  meaiis  more  than  reaidenoe.  It  im- 
port* residence,  and  fixed  intention  to  re- 
main  there.  A  man  may  be  a  resident  of  a 
locali^  without  havinz  his  domieil  tliere. 
He  can  have  only  one  domieil  at  the  aame 
time,  though  he  may  hare  more  than  om 
residence.  Long  t.  ifyan,  30  Oratt.  71S 
White  T.  Tmnont,  31  W.  Va.  790,  B  8.  £ 
596.  I  repeat  that  this  instruction,  in  re 
fairing  tuch  residence  abroad  as  amounts  to 
a  domidl  abroad  to  constitute  a  man  a  non- 
resident of  this  state,  makea  too  high  a  test 
of  sonresidence  in  this  state.  The  question 
of  domieil  is  not  necessarily  involved  in  de- 
ciding whether  a  man  is  a  nonresident;  is 
not  decisiTe  of  it.  "In  determining  whether 
a  driitor  is  a  resident  of  a  particutar  state, 
the  question  as  to  his  domieil  is  not  neces- 
sarily always  inTolTed;  for  he  may  hare  a 
residence  which  is  not  in  law  his  domieil. 
Domieil  includes  residence,  with  an  inten- 
Uon to  remain;  while  no  length  of  reiiideDce, 
without  the  fntentjon  of  remaining,  consti- 
tutes domieil."  Drake,  Attacbm.  J  68.  It 
ii  not  true  that  before  one  becomes  a  nonresi- 
deot  of  one  state  he  must  have  actual  resi- 
dence in  another.  If  the  question  were 
whether  a  man  who  had  a  domieil  in  one 
state  had  lost  it,  then  whether  he  had  such 
actual  residence  in  another  state  as  gives 
domieil  there,  the  question  of  aetuali^  of 
residence  in  the  second  state  would  be  very 
material;  but  that  would  be  upon  the  quei 
tion  of  domieil, — that  is,  loss  of  domieil  i 
the  flrst  state;  hut  we  are  on  the  question  of 
loss  of  residence.  Wade,  Attachm.  9  78.  A 
man's  domieil  is  presumed  to  continue  until 
snotber  is  taken  up;  but  that  is  not  the 
question  here.  Thus  I  do  not  see  how  we 
can  sustain  the  instruction  above  quoted 
given  tor  the  plaintiff.  Where  a  man  aban- 
dons a  domieil  in  one  state,  and  goes  into 
another  to  reside,  the  loss  of  domieil  in  the 
former  state  shows  likely  a  loss  of  residence 
there  also.  So  the  assumption  of  a  new 
domieil  loses  the  former  one,  and  may  tend 
to  show  also  the  cessation  of  residence  in  the 
state  of  the  former  domieil,  though  not  con- 
clnsively  showing  it.  Domieil  may  throw 
light  on  the  question  of  residence;  but  to  be 
a  nonresident  of  one  state,  or,  rather,  to 
change  and  become  a  nonresident  of  one 
State,  it  is  not  necessary  that  the  person 
should  so  reside  abroad  as  to  have  a  domieil 
there.  I  have  considered  nonresidence  un- 
der the  attachment  law,  though  this  is  an 
action  for  damages  for  selling  property  ex- 
empt under  chapter  .41,  |  23,  Code;  but  I 
think  when  we  have  ascertained  who  is  a 
nonresident  under  the  attachment  law  we 
have  also  ascertained  who  is  a  nonresident 
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under  said  exemption  statute.  Nonresi- 
dence  under  both  statutes  means  the  same. 
A  person  who,  as  a  nonresident,  is  liable  to 
attachment,  is  not  entitled  to  claim  the  ex- 
emption because  he  is  a  nonresident. 

Complaint  is  made  that  the  court  instruct- 
ed t^e  jury  that  under  certain  circumstances 
the  jury  ^ould  find  for  the  plaintiff  double 
the  value  of  Uie  goods  sold  from  Burt. 
Code,  chap.  50,  |  31,  saya  that  "the  justice 
.  .  .  ahull,  with  his  sureties,  be  liable  ou 
his  olBcial  b<iiii!  for  any  neglect  of  duty,  de- 
fault, or  misconduct  of  such  person  [special 
constable]  in  the  matter  for  which  he  was 
deputed."  And  in  chapter  41,  f  25,  the  Code 
says:  "And  any  ofScer  who  shall  sell  any 
property  so  claimed  as  exempt  .  .  . 
shall  forfeit  to  such  debtor  double  the  value 
of  the  property  so  sold,  which  forfeiture  may 
be  recovered  from  the  officer  and  his  suretiea 
in  his  official  bond."  It  is  contended  that 
the  latter  statute  is  a  penal  statute,  and 
that  it  must  be  strictly  construed,  as  it  in- 
volves the  idea  of  penalty  and  punishment 
for  the  performance  of  an  unlawful  act,  on 
principle*  stated  in  flail  v.  Norfolk  d  W.  R. 
Co.  44  W.  Va.  36,  41  L.  R.  A.  66S,  23  S.  E. 
764;  and  that,  therefore,  under  strict  con- 
struction the  statute  cannot  be  made  to  ap- 
ply to  the  justice  in  this  case  and  his  sure- 
ties, as  sureties  are  looked  upon  with  favor, 
and  are  bound  only  by  the  letter  of  their 
bond,  and  their  liability  is  not  to  be  extend- 
ed by  implication.  It  is  csntended  that  only 
the  value  of  the  property,  not  double  Ita 
value,  could  be  found.  I  do  not  think  this 
contention  is  sustainable.  When  the  bond 
of  the  justice  wss  executed,  the  law  gave 
damages  of  double  the  value  of  property  ex- 
empt by  law  for  its  sale,  and  made  the  offl- 
cial  bond  of  an  officer  liable  therefor.  Th* 
sale  of  it  contrary  to  law  would  be  miscon- 
duct in  the  offlcer,  misuse  of  the  powers  of 
his  office:  and  the  law  also  declared  that  if 
the  justice  selected,  of  his  own  choice,  a  per- 
son to  act  as  special  constable,  to  perform 
the  same  duties  as  a  regular  constable,  he 
should  be  liable  for  the  misconduct  of  such 
fecial  constable.  It  does  not  seem  reason- 
able that  one  man  whose  exempt  property 
is  sold  should  be  entitled  to  recover  double 
its  value  when  sold  by  a  regular  constable-, 
while  another  man  for  the  like  act  should  re- 
cover only  half.  Rather  should  we  not  say 
that,  taking  theee  several  statutes  together, 
uniformity  waa  designedT  They  were  all  in 
force  when  thi*  bond  was  given,  and  in  Stait 
v.  Xutter.  44  W.  Va.  385,  30  S.  E.  67.  the 
doctrine  is  stated  that,  white  sureties  stand 

the  letter  of  their  contract,  the  law  at  the 
time  of  the  contract  is  part  of  it,  and,  if  it 
gives  to  the  contract  a  certain  legal  effect. 
that  law  is  as  much  a  part  of  the  contract 
as  if  incorporated  in  it,  and  the  sureties  Ib 
the  bond  are  bound  according  to  such  law. 
This  double  recovery  is  only  damages.  The 
statute  has  only  doubled  what  was  damages. 
They  need  not  be  sued  for  as  a  penalty,  nor 
claimed  a*  such  in  a  declaration.    The  itaU 
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ute  simply  impous  that  recovery  as  damagca 
in  the  given  case,  the  quantum  of  damages. 
1  see  DO  error  in  this  feature  of  the  instruc- 
tion complained  of. 

Another  feature  of  that  instruction  that 
is  complained  of  is  that  which  told  the  jury 
that  if  Burt  was  a  hushaud,  and  resident  of 
this  state,  on  the  day  of  the  sate  of  the  prop- 
erty, he  might  claim  his  exemption  at  any 
time  hefore  the  sale.  The  contention  of  the 
plaintitr  in  error  is  that,  to  claim  the  esemfi- 
tion,  Burt  must  have  been  a  resident  of  the 
state  at  the  date  of  the  levy.  No  authority 
is  cited  for  tJiiB  proposition.  The  author- 
ities hold  that  the  exemption  in  favor  of  a 
poor  debtor  may  be  claimed  up  to  the  b^in- 
ning  of  the  sale.  Waplea,  Homestead,  777, 
S84.  That,  however,  is  not  exactly  the  ques- 
tion in  this  case.  Unquestionahly,  a  debtor, 
about  whose  residence  there  is  no  question, 
may  claim  his  exemption  at  any  time  before 
sale;  but  in  this  case  it  is  claimed  that  Burt 
held  the  status  of  nonresident  on  the  date  of 
the  levy,  and  that  right  then  vested  in 
creditor,  and  that,  even  if  Burt^  after  that 
date,  returned  to  West  Virginia,  and  re- 
sumed his  residence  here  bona  fide,  ha  could 
not  claim  this  exemption.  I  do  not  co  see 
it.  That  exemption  statute  must  be  libei^ 
ally  construed  to  accomplish  ita  object, 
which  is  for  the  protection  and  benefit  of  a 
poor  debtor  and  his  helpless  family,  to  give 
them  the  bread  of  lite,  and  a  pillow  whereon 
to  lay  the  head,  to  save  them  from  destitu- 
tion and  absolute  want.  If  the  party  be  a 
resident  of  the  state  before  his  title  to  the 
property  is  absolutely  gone  by  sale,  the  pol- 
icy and  purpose  of  Uie  law  demand  that  it 
shall  be  saved  to  him,  as  well  as  if  he  had 
never  been  out  of  the  state.  I  concede  that, 
if  the  question  were  only  whether  the  debtor 
was  a  resident  of  the  state  at  the  date  of  the 
Icivy,  and  he  was  not  such  resident  then,  his 
after  return  would  not  abate  the  attachment 
or  levy;  but  that  is  not  the  question.      The 

Suestion  is  whether  he  was  a  bona  fide  reai- 
ent  at  the  date  of  the  sale.  If  he  was,  the 
statute  of  exemption  comes  to  his  relief. 

It  is  claimed  that  the  court  erred  in  over- 
ruling a  demurrer  to  the  declaration.  The 
reason  given  is  that  the  declaration  does  not 
show  on  what  ground  the  attachment  issued, 
and  should  have  shown  that  it  waa  not  is- 
fiO  L.  XL  A. 


sued  on  the  ground  of  Burt's  nouTesideucei 
for  that,  if  it  was  issued  on  the  ground  of 

nonresidence,  Burt  was  compelled,  before  su- 
ing for  damages,  to  controvert  the  existence 
of  that  ground,  and,  not  doing  so,  the  fact 
of  nonresidence  is  established,  and,  the  decla- 
ration failing  to  negative  that  fact,  all  that 
it  contains  may  be  true,  and  yet  the  defend- 
ants not  liable.  If  the  defendant,  Burt,  in 
that  action  had  been  served  with  process  or 
appeared,  I  do  not  say  how  far  the  fact  of 
nonresidence  would  be  established  so  as  to 
bar  an  action  for  the  sale  of  the  property; 
but  it  does  not  appear  that  he  was  served 
with  process,  or  appeared  in  the  action,  and 
its  record  does  not  establish  the  fact  of  non- 
residence  conclusively  against  him.  More- 
over, if  he  was  a  nonresident  up  to  the  date 
of  the  judgment,  hut  was  a  bona  flde  resi- 
dent hefore  actual  sale,  he  would  be  entitled 
to  claim  the  exemption.  If  he  was  resident 
then,  It  was  enough. 

I  think  that  the  instruction  that  in  ascer- 
taining the  intention  of  Burt  in  leaving  the 
state  to  eo  to  Buffalo,  New  York,  the  jury 
was  entitled  to  consider  all  of  the  evidence 
from  which  any  inference  may  be  drawn, 
cures  any  error  that  may  exist  from  the  re- 
fusal to  give  the  instruction  marked  7,  page 
91,  prin^  record.  I  see  no  objection  to 
that  instruction;  but  the  court  committed 
no  error  in  refusing  it,  for  the  reason  that 
it  is  useless  and  improper  to  give  different 
instructions  announcing  the  same  l^al 
point,  merely  differently  worded.  The  aa- 
signment  of  error  as  to  the  rejection  of  the 
evidence  of  Hichard  Boecker  is  not  tenable, 
because  relating  merely  to  an  imperfect  locaj 
custom;  and,  moreover,  the  answer  expected 
is  not  given.  The  assignment  of  error  as  to 
evidence  of  F,  A.  Blum  is  not  well  taken,  he- 
cause  expressive  of  the  witness's  mere  opin- 
ion. The  exclusion  of  the  evidence  of  Wil- 
liam G.  Blum,  which  is  assigned  as  error,  it 
not  error,  because  it  was  proposed  to  glT* 
merely  Blum's  construction  or  inference 
from  the  language  of  Burt. 

For  these  reasons  we  find  no  error,  except 
as  to  the  three  instructions  above  quoted ; 
but  because  of  error  as  to  them  vie  retierM 
the  judgment,  set  aside  the  verdict,  and 
grant  the  defendant*  a  new  trial. 


db.Google 


Ht,  Rosa  Minino,  U.  A  L.  Co.  t.  Fauub. 
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I.  The  I«e«.tloi>  o(  k  placer-iBlalnB 
etalBB  d«e*  not  prevent  the  unha*- 
«BeBt  locatluB,  b;  Ibird  perioi 
dtlmi  witblci  lu  eiterJor  boundarlea,  nlilcti 
*r«  knovn  to  eilat  prior  to  tbe  application 
toi  K  patent  for  the  placer  claim. 

&     A  paBB»aarr  title  to  a  lad«-i 
elalD  Is  wlthlD  tbe  meanloc  of  ■ 
(iTlsg  »  permn  in  poseesalOD  of  teal  < 
rlfbt  to  malDCaln  an  action  agalniC  an;  per- 
■on   clalmlDg  an   eitatt  advene  to   him,   f 
tba  pQTpow  of  determinlos  audi  adverae 


S.  Oae  who  loeate*  a  loda-ialiilBB 
olBlm  within  the  Umtta  of  m  vlnB«r 
elBlm  |g  eotlCled  to  ■  atrip  1,600  feet  lone 
and  50  feet  nlde,  under  O.  S.  RaT.  Btat.  1 
1:338.  k'*'°K  •"  applicant  for  a  patent  tor  a 
placer  claim  a  right  to  ■  patent  (or  a  lode 
claim  known  to  exlat  with  Id  the  Umlta  of  the 
placer  claim  upon  paying  en  extra  amoant 
for  that  quanllt;  of  land :  and  proTldlng  that 
in  ciie  be  li  not  In  poeseesloD  ol  Che  loda 
claim,  and  U  is  not  referred  to  In  ble  claim 
or  patent,  then  the  application  shall  t>«  con- 
Blrued  Si  a  conclualve  declaration  that  be 
has  no  right  to  posaeaelon  of  the  lode  claim. 

(Febrnarj  8,  ISBS.) 


tf  in  fftTor  of  pl&intiff  in  ui  kction  to  quiet 


Stm.—Ladet  or  dHm  witliin  ^laetr  clalnM. 

I.  Oeoemllv. 
U.  What  lode  uolwled  t">m  plooer  paint. 

a.  I/ntnomi  lode*. 

b.  Knovnt  laitt. 


3.  What     oamtitutet      btovledge; 

ohoroofer  of  vein  or  lode 

a.  Belief. 

b.  Stceeatiti  lAal  lode  te  pro- 

ctoKelv  located, 
e.   CotutrwiMve  notice, 
d.  Character  of  vein  or  lode  oi 

8.  To  uAoM  knowM. 

4.  rime  of  fenovledjre. 

e.  Prerumptioa  and  f>roo/  aj  to  knoiol- 

edfre  of  velii  or  lode. 
t.  Validity  and  effeci  of  tmprtii  eaeep- 
tUjH  M  flaeer  potent. 
III.  Snter(aiH(n0   appUaaUone,  and  granUitff 
patent!,  for  lode  elatmt  after  Utmutee 
of  placer  patent. 
IT.  Width  of  lode  claim, 
V.  Adoeree;  ejTcDt  of  jwl^menl  ta  adserte 

«u<t. 
TI.  Right   to  locate  lode  claim  before  a/ppli- 

oulloH  for  plaeer  patent, 
Til.  JfiiMlJoneoM. 

I.  <7ener«Ilir. 
Tbe  atatnte  applicable  to  ceaea  where  a  lode 
or  yeln  is  embraced  within  the  botindarlei  of  a 
pUcer  claim  Ib  |  3333,  U.  B.  Rcr.  Stat.,  wblch 
proTldee  aa  lollowa:  "Where  the  aame  person, 
aiBDclatloQ,  or  corporation  Is  in  poeaeialon  of 
a  placer  claim,  and  also  a  vein  or  lode  Included 
within  tbe  boundarlea  thereof,  application  shall 
be  made  for  a  patent  foi  tbe  placer  claim,  with 
the  Btatemeni  that  It  Includes  socb  vein  or  lode  : 
and  In  such  case  a  patent  sball  Issue  tor  the 
placer  claim,  subject  to  tbe  proTlalone  of  this 
chapter.  Including  snch  vein  or  lode,  upon  tbe 
pajDieDC  of  Htc  doUara  per  acre  for  such  Tein 
or  tode  claim  and  £&  feet  of  surface  on  each 
Me  thereof.  Tbe  remainder  of  the  placer 
claim,  or  an;  placer  claim  not  embracing  an; 
Tela  or  lode  claim,  iball  be  paid  for  at  tbe  rate 
of  two  dollare  nnd  flftj  cents  per  acre,  together 
With  aU  coats  of  proceedings  :  sod  where  a  vein 
er  lode,  snch  as  Is  deacrlbed  In  |  2320.  Is  known 
to  exist  witbln  the  boundaries  of  a  placer  claim, 
an  application  (or  a  patent  foe  auch  placer 
dalm,  wblch  does  not  include  an  application  tor 
the  vein  or  lode  claim,  shall  be  conatrued  as  a 
M  L.  R.  A.  3 


eonclDslTe  declaration  that  the  claimant  of  the 
placer  claim  haa  no  tight  of  possession  of  tha 
Tein  cr  lode  claim ;  bnt  wbere  the  existence  of 
■  vein  or  lode  In  a  placer  claim  la  not  known, 
a  patent  for  the  placer  claim  shall  conve;  ail 
valuable  mineral  and  other  depoaita  within  tba 
boundarlea  thereof." 

That  section  haa  no  appUcatlon  to  lodes  or 
veins  within  tbe  boundarlea  of  a  placer  claim, 
wblcb  have  been  previously  located  under  the 
laws  of  tbe  United  States,  and  are  In  poooea. 
■Ion  of  the  locators  or  their  asslgna.  since  sucb 
locations,  when  perfected  under  the  law,  ara 
tbe  property  of  the  locatora  or  parties  Co  whom 
the  locators  have  conveyed  their  in  Cereal. 
Noyes  r.  Mantle,  12T  U.  8.  B48,  32  L.  ed.  168, 
8  Sup.  CL  Rep.  1132,  also  iHfra,  II.  b.  2,  b; 
Bnlllvan  t.  Iron  Silver  HIn.  Co.  14S  D.  S.  431, 
8S  L.  ed.  214.  12  Bup.  Ct.  Bep.  BCD. 

When  an  applicant  for  a  placer  patent  la  at 
the  time  in  poaseialon  of  a  vein  or  lode  In- 
cluded within  the  boundaries  of  hi  a  placer  claim, 
he  shall  Btate  tbat  fact ;  and  on  payment  of  the 
•um  required  tor  a  vein  claim  and  2B  feet  on 
each  aide  of  It,  aC  |5  per  acre,  and  |2.E0  for  tbe 
remainder  of  tbe  placer  claim,  hla  patent  shall 
cover  both.  Reynolds  v.  Iron  Stiver  Min.  Co. 
118  U.  B.  887.  29  L.  ed.  TT4,  8  Sop.  Ct.  Rep, 
601 :  Iron  Sliver  Uln.  Co.  v.  Reynolds.  124  D.  B. 
374,  31  L.  ed.  466,  8  Sap.  Ct.  Rep.  698 :  Noyea 
T  Mantle.  127  D.  S.  848,  82  L.  ed.  tS8,  8  Snp. 


a.  B 
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II.  When  lode  excluded  from  plaoer  patoKt. 
4.  [/nfciMmi  Isdoe. 

Wbere  no  vein  or  lode  Is  known  to  eilst  with- 
in tbe  boundarlea  of  a  placer  claim  at  tbe  time 
a  patent  for  the  placer  claim  Is  applied  (or. 
the  patent  tor  the  placer  claim  carries  all  vain- 
able  mineral  and  other  depoaita  which  may  be 
found  within  the  boundarlea  thereof.  Reynolda 
T.  Iron  Silver  Mln.  Co.  116  D.  S.  887,  2B  L.  ed. 
774.  6  Bap.  CC.  Rep.  601 ;  Iron  Sliver  Hla.  Co. 
V.  Reyaoldo.  124  n.  8.  S74,  31  L.  ed.  468,  8 
Sup.  Ct.  Rep.  G98  ;  Noyea  v.  Mantle,  127  U.  S. 
348,  32  L.  ed.  166,  8  Sup.  CC.  Uep.  1132:  Unit- 
ed States  V.  Iron  Silver  Min.  Co.  128  D.  S.  678, 
32  L.  ed.  CTl,  S  Sup.  Ct.  Rep.  185. 

Wbere  the  existence  of  a  vein  or  lode  in  a 
plarar  claim  Is  not  known  at  the  time  of  tba 
application  for  a  patent  to  tbe  placer  claim, 
that  Instrument  will  convey  all  valuable  mineral 
and  other  deposits  witbln  Its  boundarlea.  DabI 
V.  Raunheim,  182  U.  B.  360,  88  L.  id.  824,  U 

»  ^  5^1 '^^ 
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tltla   to  eartkiii   lode- mining   claims.      Re- 

The  fR«ta  ATS  ibttod  In  the  opinion. 
Mettri.  A.  T,  Onnnell  and  IPllllui  O. 

Baliliiaoa.  for  «ppdlant: 

The  character  oi  the  Kround  vaa  not  in 
eontroTer^,  but  it  waa  »£nitted  to  be  placer 
ground.  It  had  been  ao  admitted  hj  the 
government,  and  patented  as  such  bj  the 
goremment  to  the  appellant,  ftnd  its  placer 
character  could  not  be  questioned  in  thii 
proceeding. 

Dahl  T.  Ravnheim,  132  U.  S.  260,  33  L. 


10  Sup.  Ct.  Rep.  97. 

In  order  that  it  ma^  come  within  the 
meaning  ot  i  2333,  U.  S.  Rev.  Btat.,  and 
thereb7  be  excepted  from  the  terms  of  a 
placer  patent,  "the  loda  or  vein  must  be  as- 


certained, and  be  of  such  extent  a«  to  render 
the  land  more  valuable  on  that  account,  and 
justify  their  exploitatjon." 

United  State*  v.  Iron  Silver  Mi*.  Oo.  128 
U.  S.  673,  32  L.  ed.  571,  9  Sup.  Ct.  Rep.  195; 
Iron  Silver  Uin.  Co.  v.  Mike  &  B.  Gold  d  8. 
Mitt.  Co.  143  U.  S.  394,  36  L.  ed.  201,  12  Sup. 
Ct.  Rep.  G43. 

A  placer  patent  conveys  no  title  whatever 
to  a  known  lode  within  the  plaoer  area  at 
the  time  of  the  application  for  placer  patent. 

Reynold*  V.  Iron  Silver  Min.  Co.  116  U. 
S.  687,  20  L.  ed.    774,  0  Sup.  Ct.  Rep.  801. 

Section  2333  has  no  application  to  a 
elum,  a  located  lode,  at  all,  but  to  a  lode- 
that  has  not  been  located  or  claimed. 

Beynolda  v.  Iron  Silver  Min.  Co.  116  U. 
S.  6S7,  29  L.  «d.  774,  6  Sup.  Ct.  Rep.  601 ; 
Iron  Silver  Min.  Co.  v.  Hike  £  B.  Qold  d  8- 
Min.  Go.  143  U.  S.  394,  36  I^  ed.  201,  12  Sup. 


Sap.  Ct  Bep.  74,  AlBrmlng  6  Hont.  167,  B  Pac 
892. 

A  lode  not  known  to  exist  at  the  time  of  the 
application  loi  the  placer  patent  U  not  sicepted 
troia  the  grant  o<  the  patent.  Haggle  Lode,  14 
Land  Dec  665, 

SulIlTin  V.  Iron  SllTer  Hln.  Co.  143  V.  S. 
4ai,  86  L.  ed.  214,  12  Bap.  Ct.  Rep.  D55,  aaji 
that  a  placer  patent  eonve;s  to  the  patentee 
tnll  title  to  all  lodei  or  veins  not  than  koowD 
to  exist :  bat  It  Is  evident  that  the  court  did  not 
Intend  to  change  the  rule  prevtonelf  eatabllshed 
aa  to  the  time  the  vein  mast  be  known  In  order 
W  be  excepted. 

b.  KnoKft  (ddse. 
1.  QenoroIIii. 

Where  a  vein  or  lode  Is  known  to  estat  under 
the  Burtace  Incladed  In  a  patent  for  a  placer 
dalm,  and  ii  not  In  claimant's  poMeailau  and 
not  mentioned  In  the  claim  or  patent,  inch  vein 
or  lode  Is  excluded  from  the  patent  as  mnch  as 
If  It  were  excepted  In  clear  terms;  and  the  title 
to  It  remains  In  Che  United  States,  and  does  not 
pass  to  the  patentee.  ReTOolds  v.  Iron  Silver 
Min.  Co.  lie  U.  S.  eST,  2Q  L.  ed.  TT4,  S  Bup. 
Ct.  Bep.  SOI :  Iran  Silver  Min.  Co.  v.  Rernolda. 
154  C.  S.  874,  31  L.  ed.  4Sa,  8  Bup.  Ct.  Bep. 
EQS :  NOTes  V.  Hintle,  IST  O.  S.  S4S,  32  L.  ed. 
IBS.  8  Sup.  Ct.  Rep.  1I3S ;  Bntte  A  B.  Min.  Co. 
21  Land  Dec.  125. 

When  a  vein  or  lode  Is  known  to  exist  with- 
in the  boundarlea  ol  the  placer  claim,  the  ap- 
plication for  a  patent,  which  does  not  Include 
also  an  application  for  the  vein  or  lode.  Is  to 
be  construed  as  a  coDcluslve  declaratian  that 
the  claimant  baa  no  right  of  possession  to  It. 
United  Slates  v.  Iron  Silver  MId.  Cd.  128  U.  S. 
6T3.  32  L.  ed.  S71.  9  Sup.  Ct.  Rep.  195. 

The  owner  of  a  patent  to  a  placer  claim  can- 
not maintain  an  action  to  recover  passesslon 
of  a  vein  or  lode  excepted  from  the  patent  b]> 
operation  la  t  2333  of  the  Revised  Statatea. 
even  as  against  a  person  who  bas  acquired  no 
right  therein  from  the  United  States,  as  the 
rule  applicable  to  actions  In  ejectment  applies, 
nsmelj  that  the  plalntm  can  onlj  recover  on 
the  strength  of  bis  own  title,  and  not  on  the 
weskaeas  of  defeudanC's  title.  Reynolds  v.  Iron 
Silver  Uln.  Co.  lia  U.  8.  BST,  29  L.  ed.  7T4  U 
8up.  Ct.  Rep.  601. 
2.  IFhof   cotulftafe*   knoieledge ;   ohararlcr   of 

a.  Belief. 
The  words  "known  to  eilat,"  In  |  2833,  refer 


to  knowledge  of  the  existence  of  a  vein  or  lode. 
and  not  to  the  Intent  of  the  part;  to  acqaire  a 
lode  which  mar  or  ma;  not  exist  of  which  he 
ba>  DO  knowledge:  and  belief,  after  examina- 
tion. In  the  existence  of  a  lode  la  not  equivalent 
to  knowledge  of  the  fact.  There  ma;  be  din- 
caltT  In  determining  whether  aucb  knowledge  In 
a  given  case  was  bad :  bat  tietweec  the  mere  be- 
lief and  knowledge  there  is  s  wide  dllTerenee. 
Iron  Sliver  MlD.  Co.  v.  Befnolds,  124  U.  B.  374, 
31  L.  ed.  tee,  8  Sup.  Ct.  Bep.  B98. 

Mera  belief,  based,  not  on  an;  discoveries  Id 
the  placer  tract,  or  traces  of  a  vein  or  lode 
edJaeenC  thereto,  but  on  the  fact  that  quite  a 
number  of  shafts  sank  elsewhere  la  cbe  dis- 
trict have  disclosed  borlsontal  deposits  of  a 
peculiar  kind  ot  ore  which  ms;  be  merel;  parta 
of  a  single  vein  of  contlnaoas  extension  through 
all  the  terrltorr,  is  not  the  knowledge  required 
b;  Rev.  Stat,  i  233S.  Solilvan  v.  Iron  Silver 
Uln.  Co.  143  U.  S.  481,  86  L.  ed.  314.  IS  Sup. 
Ct.  Rep.  CDS. 

b.  .Veoesdtip   tha(   lode   be  preotoaalv   loosMd. 

The  words  "vein  or  lode,"  In  |  2833,  mean  a 
vein  or  lode  that  has  been  discovered,— that  haa 
been  developed  or  located,  and  that  haa  metea 
and  bounda  Iron  Bllver  Min.  Co.  t.  Sullivan, 
5  McCrarr.  274.  16  Fed.  Bep.  829. 

The  United  States  Supreme  Court,  In  revers- 
ing. In  109  U.  8.  S50.  27  L.  ed.  1028.  3  Sup.  Ct. 
Rep.  339.  the  preceding  case,  did  not  pass  upon 
the  substantive  question  whether  the  location 
of  a  vein  Is  essential  to  make  It  a  known  vein 
within  I  2333,  but  held  that,  as  a  matter  ot 
pleading,  the  averment  of  Che  aUHmr  In  the  lan- 
guage of  tbe  section  that  the  vein  was  known  to 
exist  was  suOlclent  In  any  event. 

The  decision  In  Iron  Silver  Mm.  Co.  v.  Sulli- 
van, S  UcCrarj,  274,  16  Fed.  Rep.  829.  upon 
this  point  haa  however,  been  overruled  bj  Iron 
Silver  Uln.  Co.  v.  Ulke  &  S.  Gold  A  S.  Min.  Co. 
148  U.  S.  394,  38  L.  ed.  201.  12  Sap.  Ct.  Rep. 
Ii43,  which  holds  that  the  term  "known  vein" 
as  used  In  i  2333  la  not  sfDonjmous  with  "lo- 
eated  claim."  but  refers  to  a  vein  or  lode  whose 
eilalence  la  known,  aa  eontrsdletlngulshed  from 
one  which  has  been  appropriated  bj  location. 

The  decision  on  tbis  point  Is  controverted  b; 
Justice  Field,  with  whom  Justices  Harlan  and 
Brown  concur.  In  a  dissenting  opinion  whicb  ap- 
parentl;  approves  tbe  decision  of  tbe  circuit 
court  In  Iron  Sliver  Min.  Co.  v.  Sullivan,  5  Mc- 
Cratj,  274.  16  Fed.  Rep.  82B.  He  sajs :  "The 
case  ot  Nofes  v.  Mantle.  127  D.  8.  S4S,  32  U  ed. 
168.  8  Sup.  Ct.  Rep.  1132  [which  the  prevailing 
opinion  cites  In  support  of  Its  poaltlon].  doea 
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Mr.  Oeorce  It.  Hodsea  also  for  appel- 
luL 

VcMrs.  B.  F.  Hontioaierr,  W.  B. 
IIoatc>>™Bry,  Brnoa  Qlldden,  and  J.  H> 
IbnplB  for  appellee. 

Heart.  Chmrlvm  OKTeader,  Jolua  M. 
Kunrell,  John  A.  EwlnKi  and  ThomM, 
Bryuat,  A  Iiaai  omtct  miruB. 

OoddAxd,  J.,  delivered  the  opinion  of  the 

Tbii  iB  an  action  inHlituted  by  the  ap- 
pellee, plaintiff  below,  against  appellant,  the 
Ut  Rosa  Mining,  Milling,  &,  X<and  Compan;, 
defendant  below,  to  quiet  his  title  to  two 
lode-mining  claims  situate  within  the  exte- 
rior boundaries   of  a  certain    tract  of  land 

imM,  when  properl;  andersCood,  mllLIate.  as  inp- 
poHd.  agRLnit  tbia  Ttew  (the  view  taken  b;  the 
drcnlt  ceort  In  Iron  Bllver  MIn.  Co.  v.  3a)]l- 
Tu].  The  coatt  In  Its  laoBuage  there 
BKd  hsd  relerence  to  the  rights  ol 
)uitlet  otber  than  the  sppllcsnt  for  the  placer 
paieoC  when  It  said  that  the  itatate  did  not 
■pplT  to  lodes  or  Tclas  within  Che  boundarJes 
It  1  placer  claim  which  had  been  preTlonilr 
located  under  the  laws  ot  the  United  BCates, 
■Dd  were  In  tlie  possession  of  the  locators,  and 
could  apply  on  I;  to  lode*  or  reins  not  taken 
up  ind  located  so  aa  to  beosne  the  prnpertf  ot 
Mberi.  The  ataCute  hat  referenca  to  caaes, 
vbert  the  aame  person.  asaodsClon,  or  eoipora- 
tl«D  la  In  poBsesalon,  boCb  of  the  placer  claim, 
tad  of  Ibe  Tela  or  lode  within  Its  boundaries. 
In  ntch  esses.  If  (he  lode  claim  Is  koown  to 
lilt  applicant  to  exist,  ba  must  designate  It  In 
tils  application ;  but  It  cannot,  ot  course,  be 
kDDwn  lo  him  to  exist,  whatarer  hia  CDOjectDrea 
HUT  be.  until  the  lode  Is  discovered  and  located 
•0  as  to  enable  him  to  state  Its  existence  and 
extent  In  his  application  for  a  patent  ot  the 
placer  claim,  and  to  tender  the  price  per  acre 

Atain,  be  says :  "If  there  ha  anj  farlanc* 
bttweea  these  tIbws  and  those  expreaied  In 
Iron  surer  Uln.  Co.  t.  BeTnotds,  124  D.  B.  STl, 
31  L.  ed.  46fl.  8  Bup.  Ct.  Sep.  698,  as  to  tha 
minner  In  which  knowledge  of  the  existence  ol 
>  lode  within  Cbe  boundaries  of  a  placer  claim 
laj  be  obtained.  It  Is  becauBe  of  a  more  careful 
cuiBldecatlDn  of  the  sabject  In  later  years  than 
formerlr,   and  of   larger   experience   In    mining 

The  declslen  ot  tlie  majorltj  of  the  court  In 
Iron  surer  MIn.  Co.  t.  Ulke  *  B.  Oold  A  B. 
Uln.  Co.  was  followed  In  BulUran  r.  Iron  811- 
r«  Uln.  Co.  US  U,  S.  481,  88  I.,  ed.  214,  12 
Snp.  ct.  Rep.  MB,  Justice  Pleld  dlraeat- 
iBf  as  to  this  point,  and  saying  tbat  bafore  a 
rein  or  lode  can  be  deemed  to  fall  within  those 
eicepled  from  the  placer  patent,  as  a  known 
lode  existing  at  the  time  of  the  application  of  a 
patentee,  the  lode  mnsC  be  dlscorered  aud  locat- 
*■!,  »  far  aa  to  be  capable  of  measurement. 

The  location  of  a  lode  claim  prior  to  the  ap- 
pllrsllon  for  a  placer  patent  Is  not  necessary  In 
order  to  make  It  a  known  lode.  Railroad  Lode 
r.  Nojes  Placer,  6  Land  Dec.  2B. 


conveyed  to  appellant  by  a  government  pat- 
ent, as  placer  mining  ground.  Upon  the 
trial,  it  was  admitted  tlwt  the  lode  claims 
were  formally  and  regularly  located  aa  pro- 
vided by  law,  except  as  to  the  discovery  ot 
mineral  therein;  that  affidavits  in  lieu  of 
labor,  for  the  years  subsequent  to  their  lo- 
cation, were  properly  filed  by  the  owners; 
that  by  proper  conveyances  the  plaintiff  be- 
came, Bjid  was,  the  owner  of  whatever  tills 
had  been  acquired  by  virtue  of  such  loca^ 
tions.  It  was  further  agreed  that  the  placer 
owned  by  the  defendant  was  located  some 
time  prior  to  the  location  of  the  lode  ciaima; 


defendant,  through  proper  conveyances,  was 
the  owner  of  the  placer.  The  only  questiona 
of  tact  that  remained  in  dispute  were  wheth- 
er or  not  a  vein  or  lode  was  discovered  and 

Is  recorded  In  the  usual  books  ot  record  within 
the  district.  It  may  safely  t>e  said  that  the  rela 
or  lode  is  known  to  exist,  although  personal 
knowledge  of  the  fact  may  not  be  posaesaeA 
by  the  applicant  for  a  patent  of  a  placer  claim, 
luformatloa  wblch  the  law  requires  Che  locator 
to  glvB  to  the  public  must  be  deemed  sufficient 
Co  Bcqnalnt  the  applicant  with  the  eilBlence  of 
the  vein  or  lode.  Koyes  v.  Mantle.  12T  U.  8. 
348,  32  L.  ed.  16S,  8  8up,  Ot.  Bep.  1132. 

An  sppllcant  tor  a  placer  patent  is  charge- 
able with  notice  of  the  exlsteiice  of  a  tonnel, 
evidenced  by  a  large  pile  of  dirt  upon  lbs  sor- 
face.  running  anderneath  the  surface  of  the 
ground,  and  Is  also  chargeable  wltb  notice  of 
wbatsrer  a  casual  Inspection  of  that'  tunnel 
would  disclose.  Iron  Silver  HIa.  Co.  v.  Hlka 
*  B.  Gold  *  B.  MIn.  Co.  143  U.  H.  304,  36  L.  ed. 
201,  12  Sup.  Ct.  Rep.  043. 

Bnt  a  mere  notice  standing  of  record  of  ■ 
so-called  location  made  regardless  of  the  dis- 
covery of  a  valuable  vein  or  lode  la  not  Buffl- 
clent  to  acquaint  the  placer  applicant  with  the 
existence  of  tbe  vein  or  lode.  Wilson  Creek 
Ooniol.  MIn.  A  Mill.  Co.  v.  Montgomery,  23 
Lend  Dec.  476,  Diatlngulshlng  Mayes  v.  Mantle, 
127  O.  S.  S4S,  82  L.  ed.  16S,  S  Bup.  Ct.  Rep. 
1133,  upon  the  ground  tbst  the  vein  or  lode 
there  shown  was  "valuable"  for  Its  mineral  de- 
poBita,  and  known  to  he  such  at  tbe  date  ot  tlu 
placer  application. 

Butte  &  B.  Mia,  Co.  v.  Sloan,  13  Moat.  01. 
40  rac.  217,  Is  to  the  same  ellect. 

Bee  also  Valley  Lode,  22  Land  Dec.  317,  in 
fro,  II.  c. 

d.  Character  ot  vtin  or  lods  at  knoicn. 


r  lode  has  been 


Where  a  location  of  a  vi 
made  under  tbe  law.  and 
been  speeldcally  marked  on  the  surface,  so  aa 
to  be  readily  traced,  and  notice  of  the  location 
MLR.  A. 


It  Is  not  enough  that  tbcra  mi 
•rans  Indications,  by  out  crop  pings 
facB.  of  tbe  existence  ot  lodes 


;old  01 


s  of  n 


letal. 


Juatlfy  their  dealgnallon  ■ 
or  lodes  within  I  2333.  To  meet  that  designa- 
tion the  lodes  or  veins  must  be  clearly  ascer- 
tained, and  be  of  such  extent  as  to  render  the 
land  more  valuable  on  that  account,  and  Justify 
their  exploitation.  Cnlted  Stales  v.  Iron  Sli- 
ver MIn.  Co.  128  V.  S.  673,  82  L.  ed.  GTl,  » 
Bup.  Ct.  Rep.  196;  Iron  Stiver  MIn.  Co.  v.  Uike 
A  B.  Oold  &  S.  MIn.  Co.  143  U.  S.  394,  33  L.  ed. 
201,  12  Bup.  Ct.  Bep.  C43 ;  Mlgeon  v.  Montana 
C.  B.  Co.  44  V.  8.  App.  724.  77  Fed.  Rep.  240, 
23  C.  C.  A.  106,  Affirming  6S  Fed.  Bep.  Bll; 
Browndeld  r.  Bier,  IB  Hont.  408,  80  Pac.  461 ; 
Butte  &  B.  Hln.  Co.  v.  Bloon,  16  Mont.  07,  40 
Pac.  217  ;  Caaey  v.  Thievlege,  10  Uont.  841,  48 
Pat  804.  .,.\ 


Colorado  Suprbio  Court. 


known  to  exist  in  the  Hsindr  Andy  And  N«w- 
man  claims,  within  the  boundaries  of  the 

Mt.  Rasa  placer,  at  the  time  appellant  ap- 

flied  for  patent  for  tucb  placer,  on  August 
8,  18B2.  The  court,  though  sitting  in  the 
exercise  of  its  equitj  jurisdiction,  called  a 
jury,  to  which  it  submitted  these  questions. 
Their  answers  were  in  the  af&rmative,  and 
were  adopted  bj  the  court  as  a  part  of  its 
findings;  and  thereupoD,  aod  from  a  con- 
sideration of  all  the  evidence  introduced,  the 
court  found  that  the  facts  established  were 
substantiallf  these:  That  the  grantors  of 
plaintiff,  on  March  16  and  April  6,  1892,  en- 
tered upon  the  land  included  within  the  ex- 
terior boundaries  of  the  Mt.  Rosa  placer, 
and  located,  respectively,  the  Eandjr  Andy 
and  Newman  lode-mining  claims,  upon  dis- 
ooveries  of  mineral -bear  ing  rock  in  place, 
within  the   boundaries  of  said  claims,  and 


subsequently  performed  alt  acts  necessary  to 
complete  a  valid  location  of  said  claims; 
that,  by  duly  eiecuted  and  recorded  deeds 
of  conveyance,  plaintiff  became  veeted  with 
all  right,  title,  and  interest  in  and  to  the 
same;  that  on  November  T,  1B!)2,  the  Mt. 
Rosa  Mining,  Milling,  A  Land  Company 
made  application,  in  the  proper  United 
States  land  office,  for  a  patent  lor  the  Mt. 
Rosa  placer-mining  claim,  and  on  April  24, 
lSd3,  the  patent  therefor  was  issued,  and  it 
thereby  became,  and  is  still,  seised  of  all  the 
right,  title,  and  interest  to  the  tract  of  land 
described  therein,  and  found,  as  conclusions 
of  law,  that  the  Handy  Ani^  and  Newman 
lode-mining  claims,  respectively,  had  been 
duly  discovered,  located,  and  recorded,  with- 
in the  exterior  boundaries  of  the  tract  of 
land,  described  in  the  Mt.  Rosa  placer  pat- 
ent, before  the  time  of  said  application ;  that 


It  Is  nndoDbtedlf  tme  that  not  ever;  crevice 
In  the  rocks,  nor  everj  ontcroppInK  on  the  sur- 
face, whlcb  sugsesCs  the  possibility  of  mineral, 

or  which  ma;,  on  subsequent  eiploratioo.  be 
touDd  to  develop  ore  of  great  value,  can  be  ad- 
judged a  known  vein  or  lade  within  the  meaning 
of  I  2333.  Iron  Sliver  Mln.  Co.  v.  Mike  A  8. 
<3old  *  8.  Hln.  Co.  143  C.  S.  SM,  36  L.  ed.  201, 
12  Sup.  Ct.  Rep.  MS. 

Brownfleld  v.  Bier.  15  Mont.  403.  39  Pac,  461, 
supra,  beld  tbat  the  fact  that  s  vein  which  was 
located  subsequently  to  a  placer  patent  was 
known  as  a  vela  prior  to  the  placer  application 
was  not  BoDcleat  to  bring  It  within  the  eieep- 
tloD,  where  It  wss  not  known  at  that  time  that 
the  vela  contained  minerals  of  such  extent  and 
value  as  to  Justify  eipendltares  for  the  purpose 
at  eitracCIng  Ihem. 

A  lode  or  velD  is  a  bod;  of  mineral  or  miner- 
al-bearing rack  within  deQnlte  boundaries. 
Whether  such  a  lode  or  vein  eilils  Is  s  question 
-of  tact  for  a  Jor;,  and  It  cannot  be  said,  as  a 
matter  of  law,  In  advance,  how  much  of  gold 
and  silver  mast  be  found  la  a  vein  before  It  will 
Justify  exploitation,  and  be  properly  called  a 
-known"  vein.  Iron  aitveF  Mln.  Co.  T.  Mike  i 
8.  Gold  A  S.  Mln.  Co.  143  U.  8.  394.  SB  L.  ed. 
201.  12  Blip.  Ct.  Rep.  E43. 

To  exclude  a  lode  or  vein  It  must  appear  that 
a  valuable  mineral  deposit  In  vein  or  lode  tor- 
Claim  prior  to  or  at  the  date  of  the  placer  ap- 
pllcatlan.      Lergey  v.  Illack,  10  Laud  Dec.  lEe. 

See  also  Wilson  Creek  Conaol.  Mln.  &  Mill. 
Co.  V.  Uontgomery,  23  Land  Dec  476,  supra,  II. 
b,2,  fl. 

S-  To  tehom  kaotcn. 

A  known  vein  or  lode  within  the  Intent  of  the 
statute  moat  either  have  been  kaonu  to  the  ap- 
plicant lor  the  placer  patent,  or  known  to  the 
community  generally,  or  else  disclosed  by  work- 
logs,  and  obvious  to  anyone  making  a  reason- 
able end  fair  inspecllon  of  the  premlaei  for  the 
purpose  of  obtaining  title  tram  the  government. 
Irnn  Silver  Mln.  Co.  v.  Mike  &  3.  Gold  *  3. 
Uln.  Co.  143  U.  S.  S94.  Se  L.  ed.  201, 12  Sup.  Ct. 
Rep.  643.  See  also  Noyes  v.  Mantle.  127  V.  S. 
848,  32  L.  ed.  168.  8  Sup.  Ct.  Sep.  11S2,  «upra. 

4.  Time  Of  tncKleilge. 
The  time  at  which  the  knowledge  of  the  vein 
or  lode  must  be  had  In  order  to  except  It 
from  the  patent  Is  the  date  of  the  appllcitlim 
for  the  patent,  and  not  the  date  of  tbe  patent. 
Iran  Sliver  Mln.  Co.  v.  Beynolds,  124  D.  8. 
S74,  Bl  L.  ed.  466,  8  Sap.  Ct  Bep.  698;  Iran 
50  L.  R.  A. 


Sliver  Mln.  Co.  v.  Mike  i  3.  Qold  A  S.  Mln.  Co. 
143  U.  S.  394.  se  L.  ed.  201,  12  Sup.  Ct.  Rep. 
B43 :  O'Keefe  v.  Cannon,  G2  Fed.  Rep.  SOS ; 
War  Dance  v.  Church  Placer,  t  Land  Dec.  S40  : 
Robinson  v.  Rojdor,  1  Land  Dec.  bM ;  Aurora 
Lade  T.  Bulger  Hill  A  N.  G.  Placer.  23  Land 
Dec.  96. 

Besides  these  express  decisions  on  the  point, 
It  will  be  observed  that  the  cases,  except  Sulli- 
van T.  Iron  Silver  Hln.  Co.  143  U.  8.  431.  S6 
L.  ed.  214.  12  Sup.  Ct.  Rep.  S5S.  cited  la  tab- 
divisions  II.  a,  and  II.  b.  In  stating  the  general 
rules  as  to  Indus! on  or  exclusion  of  veins  or 
lodes,  refer  to  the  date  ot  the  application. 

An  allegation  that  the  application  for  the 
placer  patent  was  made  before  the  location  ot 
the  lode  claim  la  safBclent  without  giving  tbe 
dates      O'Keefe  v.  Cannon.  62  Fed.  Rep.  808. 

The  subsequent  discovery  of  lodes  upon  tbe 
ground,  and  their  successful  working,  do  not  af- 
fect the  good  faith  at  the  application.  Tbat 
must  be  determined  by  what  was  known  to  ex- 
ist at  the  time.  United  States  v.  Iron  Silver 
Mln.  Co.  128  V.  8.  673,  32  L.  ed.  671,  6  Sap.  Ct. 
Bep.  105. 

It  matters  not  whether  there  Is  a  lode  or  vein 
actually  within  the  limits  ot  tbe  placer  claim, 
which  develops  subsequent  to  the  apptleatlon 
tor  the  placer  patent  If  It  was  not  known  to  ex- 
ist at  the  time  of  the  application.  Mlgeon  t. 
Montana  C.  R.  Co.  44  U.  S.  App.  724.  77  Fed. 
Rep.  240,  23  C.  C.  A.  166,  Affirming  68  Fed. 
Bep.  811. 

The  discovery  after  a  grant  of  a  patent  to 
a  placer  claim  ot  s  lode  200  or  300  teet  ontatda 
the  boundaries  of  the  placer  claim  does  not  cre- 
ate any  preaumptlon  that  a  vein  or  lode  existed 
within  them,  Dahl  v.  Raonhelm.  132  U.  8.  260, 
33  L.  ed.  324,  10  Sup.  Ct.  Rep.  74.  Affirming  • 
Mont.  107,  0  Pac.  882. 


The  burden  of  proof  rests  npoo  oat  clalmlnc 
a  lode  claim  within  tbe  boundaries  of  a  placer 
patent  to  establish  the  fact  tbat  the  lode  waa 
a  known  one  at  tbe  time  of  the  application  for 
the  placer  patent.  Casey  v.  Tblevlege,  19  Hont. 
341.  4S  Pac.  3B4. 

Before  Issuing  a  patent  for  a  lode  claim 
wUbln  tbe  limits  of  Ibe  previous  placer  patent, 
on  the  ground  that  the  lode  was  known  to  exist 
at  the  date  of  the  placer  application,  the  d». 
partment  will  reqolre  Chat  fact  to  be  clMirlj 
Shawn.     Departmental    Decision    of    Hay     is. 


Ht.  Rou  UiHnra,  U.  ft  L.  Co.  t.  Paimbk, 


aes 


th*  ground  dascribed  in  sud  lode-mining 
daims  w»*  escqitcd  out  of  the  lud  da- 
•cribed  in,  ud  convened  by,  the  placer  fir 
tut;  tb»t  the  plaintiff  was,  at  us  Ume  of 
th«  commencement  of  this  action,  and  atill 
ii,  antitled  to  the  poeseasion  of  tiie  ground 
ddcribed  tJierein ;  and  entered  judgment  in 
favor  of  plaintiff  for  the  posBesaion  of  Uke 
ground  in  dispute,  enjoining  defendant  from 
auerting  anj  interest  adverM  thereto,  and 
for  coata.  To  reverae  this  judgment,  the 
company  bringa  the  case  here  en  appeal. 

Error  ia  predicated  upon  the  refuaot  of 
the  eourt  to  give  certain  inatructions,  asked 
for  b7  appellant,  defining  what  constitutes 
a  lode  OT  vein  of  mineral,  under  the  at&tute. 
We  think  thia  subject  waa  properlj  covered 
bj  the  inatructions  given,  and  that  therein 
the  eoart  K&ve  the  generally  accepted  defi- 
Dition ;  and  also  atated  the  necessary  condi- 
tioiit  that  would  constitute  it  a  known  lode, 

Tbe  Issuance  of  a  patent  for  a  lode  ell 
wltbiD  tbe  territorial  limits  of  the  placer  di 
prtTloual7  pBtenlrd  doe*  not.  In  a  coofliet 
twctn  the  titles  caalerred  bj  the  two  patents, 
conclude  tbe  holder  of  Che  title  ander  the  pla- 
cer intent  aa  to  Che  existence  of  the  lode,  and 
bli  knovledse  of  Its  existence  at  Che  time  of  bis 
ippllcatloD ;  bat  bs  has  a  rlibt  Co  regnlre  that 
■Dcb  tsets  t)e  catabltahed,  and  the  determ  last  Ion 
Is  slware  and  nltlmstel;  s  question  ot  Judicial 
cognlEince.      Iron  Silver  HIn.  Co.  T.  Campbell, 
13G  V.  8.  286,  34  L.  ed.  IDD,  10  Sup.  Ct.  Rep. 

The  andlDfs  ef  the  Jury  upon  clear  and  snb- 
MnClsl  evidence  that  there  were  no  veins  oi 
lodes  known  to  exist  at  Chs  time  of  the  sppll- 
ntlon  for  the  placer  patent  will  not  be  dl*- 
turt>ed  becsnse  ot  a  conflict  In  the  evidence. 
Butte  ft  B.  Hln.  Co.  v.  Bloaa,  le  Uout.  9T,  40 
Fac  31T. 

Tbe  department,  upon  an  applleatloa  for 
lutcnt  of  a  lode  claim  within  the  limits  at 
pitttr  patent,  cannot  assume  that  a  know 
lode  existed  at  the  time  of  cbe  appllcaClon  f< 
Ibe  plscer  patent,  simply  becsuse  the  lode  loo 
iloD  ■uiedates  that  of  the  placet, — eapeclBtl; 
after  the  placer  patent  bas  gone  out.  Valle; 
Lsdc,  22  Land  Dec.  SIT. 

See  also  Wilson  Creek  Consol.  MIn.  A  Mill. 
Co.  T.  UontKomerj,  23  Land  Dec.  478,  supra, 
11.  b,  2,  9. 

1.  ToMttti  and  eir>cl  of  taprttt  eMepNmt  In 


Tbe  eieeptlOQ  ot  veins  or  lodes  from  •  patent 
ts  ■  ptscer  claim  cannot  be  enlarged  bj  tbe 
ictCDB  ol  the  patent  beyoud  the  language  ot 
tbt  sUiute.  United  States  v.  Iron  Silver  Uln. 
Co.  1X8  U.  B.  BTS,  32  L.  ed.  6TI,  S  Sup.  Ct.  Beti. 
lU ;  Cisrr  V.  HaillCt.  67  Cal.  Z8S,  1  Pac  TOl. 

The  exception  iu  tbe  patent,  of  veins  or  lodes 
"clslmed  or  known  to  exist"  Is  broader  then  tbe 
Isnguige  of  the  stsCute.  which  conDues  the  ex- 
nptlon  to  veins  known  to  exist.  Iron  Silver 
Mln.  Co.  V.  Rernolda.  124  U.  8.  8T4.  81  L.  ed. 
4M,  B  Sap.  Ct.  Rep.  Sgs :  United  States  v.  Iron 
Silver  Uln.  Co.  126  U.  S.  6T3,  S3  L.  ed.  BTl.  0 
Sop.  Ct.  Sep.  IBS. 

Clar;  T.  Uailltt.  67  Cal.  2Sfl,  T  Pac.  701,  held 
that  the  exception  In  &  patent  of  veins  or  lodes 
"clsImcd  or  known  to  exist"  wss  authorised  by 
I  Z33S ;  but  tbe  qaesCIon  wbleh  the  conrt  bad 
Is  mlDd  wan,  evidently,  whether  It  was  compe- 
tent to  embody  any  exception  at  all  In  tbe  pat- 
ent, and  no  special  reference  Is  made  to  tbs 
addlthm  oC  the  work  "claimed." 
ML.B.  A. 


under  S  2333,  U.  8.  Rev.  Stat.  The  widenoa 
not  being  preserved  in  the  bill  of  exceptions, 
we  muBt  preaumB  it  waa  sufficient  to  aus- 
tain  the  answers  of  tbe  jury  and  findings  of 
the  court  tliat  lodes  were  discovered  and 
known  to  exist  witMn  these  respective  loca- 
tions prior  to  the  application  tor  patent. 
But  counsel  for  appellant  contend  that^  not- 


appellant  having  made  a  valid  location  of 
the  ground  as  a  placer  claim,  it  was  entitled 
ba  t£e  excluaiva  poaaession  thereof,  and  the 
entry  of  plaintiff's  grantors  thereon  waa 
wrongful,  and  no  poaBessory  right  to  tbe 
lodes  was  acquired  tlteraby.  Second,  that  if, 
notwithstanding  such  wrongful  entry,  valid 
locations  of  the  lodes  were  mode,  the  title 
thereby  acquired  is  not  sufficient  to  support 
an  action  to  quiet  title. 
It  is  undoubtedly  true  that,  when  a  locat- 

III.  Buttrtainlng  spplfcoUo**,  aixt  graaHttt 
patent;  for  lode  claim*  a/ler  Usuanoe  «t  pla- 
cer patent. 

An  application  for  a  patent  for  a  lode  dalB 
within  tbe  limits  ot  a  previously  patented  pla- 
cer claim,  alleging  that  the  lode  was  known  to 
exist  at  the  date  ot  tbe  application  for  the  pla- 
cer patent,  sboald  not  be  rejected  because  ot 
Its  conflict  with  the  patented  placer,  but  sbonid 
be  received ;  sud  an  adverse  delm  may  tbso  be 
made,  and  tbs  controversy  settled  by  tbe  court 
In  tbe  manner  directed  by  tbe  statate.  Bobln- 
sco  T.  Boydor,  I  Land  Dec.  604. 

A  claimant  for  an  alleged  known  lode  within 
tbe  limits  of  a  previously  psteuCed  placer  claim 
must  apply  (or  patent  In  the  awial  way.  In  or- 
der that  the  controversy  may  t»e  properly  liti- 
gated In  Che  eourta  Olatbe  Placer  Ulne,  4 
Land  Dec.  494. 

It  was  previously  held  by  the  land  depart- 
ment that  tbe  Isfuonce  of  a  placer  patent  ter- 
minated tbe  Jurisdiction  ot  the  department  over 
tbs  land  covered  thereby,  even  Including  veins 
or  lodes  whlcb  were  knowD,  and  were  not  In- 
cluded In,  or  expressly  excepted  from,  tbe  ap- 
plication. Pike's  Peak  Lode,  10  Land  Dec 
•MO :  Bebel  Lode.  12  Land  Dec  688. 

Pike's  Peak  Lode,  14  Land  Dec  47,  Is  to  tbe 
same  effect  aa  Pike's  Peak  Lode,  10  Land  Dec. 
200,  upon  tbe  polDt  that  tbe  govemoieut  bas  no 
rlgbt  to  luue  a  patent  to  s  lode  claimant  ao 
long  as  a  previous  placer  patent  covering  tbe 
ground  Is  outatandlng,  but  holds  thst  tbe  entry 
of  the  lode  claim  ebould  not  be  canceled,  but 
should  be  suspended  (or  such  s  period  aa  woeld 
afford  the  applicant  an  epportunlty  to  instltote 
proceedinga,  or  to  apply  lor  a  recommendation, 
by  the  department,  of  s  suit  to  reinvest  In  the 
United  Scstea  the  title  to  the  lode  claim  la 
Question. 

It  was  held  by  Juniata  Lode.  IS  Land  Dec. 
TIB.  however,  that  It  a  placer  patentee  sarTen> 
dered  Ibe  part  of  tbe  entry  covering  a  lode  claim 
by  conveying  the  same  to  the  United  atatea,  the 
government  (hen  bad  Jurisdiction  to  dispose  of 
It  to  a  lode  claimant. 

Tbe  decisions  denying  the  right  of  the  land 
depsrcmeut  to  Issue  a  patent  tor  a  lode  claim 
while  the  placer  patent  Is  still  ouCstaadlng,  wera 
□verniled  by  South  Star  Lode,  20  Land  Dee. 
204,  whlcb  holds  tbet  the  department,  notwltb- 
staadlDg  tbe  prevlons  Issuance  of  a  placer  pat* 
ent,  after  ascertalnffleiit  by  sn  Inqnlry  lastl> 
tntsd  baton  It,  or  by  tbe  result  of  an  action  la 
a  court  ot  compeCec;  Jurisdiction  that  a  knew* 
lode  not  covered  by  Che  placer  patent  exlatt ' 
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or  pcrfacta  ■  valid  toeation  to  a  lode  or 
placer  mining  elaira,  he  ia  entitled  to  Uie  ex- 
duBive  poBsewion  and  enjoyment  of  the 
landi  located,  for  all  purpoaea  granted  by 
the  act  of  Congress.  In  the  case  of  a  lode 
loctition,  the  land  located  ie  segregated  from 
the  public  mineral  domain  of  the  govern- 
men^  and  the  grant  confers  upon  the  locator 
tlia  exclualve  fight  of  possession  and  enjoy- 
ment of  the  surface,  and  any  lode  the  top  or 
apeK  of  which  is  within  its  surface  bounda- 
ries (U.  S.  Rev.  Stat.  |  2322)  ;  and,  so  long 
as  he  complies  with  the  requirements  of  the 
act,  he  can  protect  his  possession  of  the  sur- 
face of  his  claim,  aa  well  as  such  lodea, 
from  invasion  by  any  subsequent  lode  or 
placer  locator.  IfanweJ  v.  Wulff,  152  U.  8. 
fiOS,  3S  L.  ed.  G32,  14  Sup.  Ct.  Rep.  661; 
Arm«trong  y.  Lower,  6  Colo.  363;  MoFetert 
T.  Pitraon,  16  Colo.  201,  24  Fac.  1070;  Sey- 
mour T.  Fither,  16  Colo.  ISS,  27  Pac.  240; 
Bilk  V.  Ueagker,  104  U.  S.  279,  26  L.  ed. 
736;  GwiUim  v.  Donnellan,  116  U.  8.  46,  29 
L.  ed.  34S,  G  Sup.  Ct  Rep.  1110.  Un  the 
other  hand,  those  provisions  of  the  statute 
that  give  the  locator  of  a  placer  the  right 
to  locate  ajid  patent  all  other  forms  of  min- 


eral deposit  included  within  the  sari aM 
boundaries  of  his  claim  expressly  except 
therefrom  vnus  of  quartz  or  otbeir  roidE  in 

Since,  known  to  exist  within  its  limits. 
'.  8.  Rev.  8Ut.  IS  2320,  2333.  Buch  lodes, 
therefore,  are  not  the  subject  of  a  placer 
grant ;  and  a  placer  location  does  not  oper- 
ate to  confer  the  title  or  possession  thereof 
upon  the  placer  claimant,  or  withdraw  them 
from  subsequent  location  by  otiters.  In 
other  words,  the  placer  location  gives  a  qual- 
ified poaseesioD  of  the  ground  located;  that 
is  to  say,  it  confers  upon  the  owner  the  a- 
elusive  right  of  poeseesion  of  the  surface 
area,  for  all  purptnea  incident  to  the  use  and 
operation  of  the  same  aa  a  placer-mining 
claim,  and  all  unknown  lodes  or  veins,  but 
does  not  give  right  of  possession  to  known 
lodes  or  veins  within  its  limits.  The  right 
to  the  posseasioD  of  such  lodes  or  veins  can 
be  acquired  ODiy  by  locating  Uiem  as  lode 
claims.  1  Lindley,  Mines,  \  413;  Aurora 
Lod«  V.  Bvlger  Hill  A  ff,  O.  /■taoer,  23  Land 
Dec.  9S ;   Reynolds  v.  /ron  BUvwr  Jf in.  Co. 

lie  u.  8.  ea7,  ze  l.  ed.  774,  e  Sup.  ct.  Rep. 

601.  It  has  been  uniformly  held  that  a  pat- 
ent f<H'  a  placer  claim  does  not  convey  title 


within  the  placer  claim  at  tbe  time  of  th> 
plication  for  the  plainer  pateut.  msr  Issue  a 
ent  to  the  lode  claimant.  This  decision  Is  t 
upon  the  ground  that  tbe  lode  Is  br  open 
at  law  reserved  from  tbe  patent,  sad  that  the 
title  thereto  remains  la  the  goverDineDC. 

The  secretar;  sa;s  that  the  ijuestloa  In  Iron 
JSltver  Mln.  Co.  v.  Campbell.  136  U.  9.  S86.  31 
L.  ed.  16S,  10  Sup.  Ct.  Rep.  766,  lupra.  was  as 
to  the  superiority  aa  between  a  plBwr  patent 
and  a  lode  patent,  botb  of  which  had  been  la- 
saed.  and  presuppased  Jurisdiction  In  the  de- 
psrtDient  to  Issae  tbe  lode  pstenL 

The  decisions  In  Uoyer  v.  Ulte  A  B.  O.  A  S. 
Mln.  Co.  10  C.  L.  O.  160.  Clark's  Mineral  Law 
DlBesC,  p,  828 :  Searl  v.  Finn.  10  C.  L.  O.  IIB. 
Clark's  Mineral  Law  Digest,  p,  S2S ;  and  Butte 
ft  B.  Mln.  Co.  21  Land  Dee.  12fi.~-are  to  the 
soms  eftect  aa  South  Btar  Lode. 

A  patent  lor  a  lode  claim  wlthlo  the  limits 
of  a  proTlous  placer  patent  ma;  be  granted  up- 
on proof  that  the  lode  claimant  has  acquired  tbe 
title  to  the  canfltctlug  placer  ground,  and  evi- 
dence showing  the  existence  of  a  known  lade 
prior  to  tbe  application  for  the  placer  patent. 
Talle;  Lode,  22  Land  Dee.  TIS. 

IV.  -Wiith  of  lode  claUn. 

As  pointed  oat  by  the  opinion  In  the  princi- 
pal case,  Shonbar  Lode.  1  Lend  Dee.  661,  S 
Land  Dee.  S8S,  beld  that  In  case  of  a  known  lode 
eilaling  at  tbe  time  of  the  placer  application. 
tbe  lode  claimant  was  limited  to  the  lode  and 
2S  Feet  oC  each  side  where  he  tailed  to  adverae 
the  placer  applicant.  Becker  v.  Beers,  1  Land 
Dee.  GTT ;  Moyer  v.  Mike  A  B.  G.  ft  8.  Mlo.  Co. 
10  C.  I..  O.  ISO.  Clark's  Mineral  Law  Digest,  p. 
S2S:  Searl  v.  Flaa.  10  C.  L.  O.  lie.  Clark's 
HIneral  I.ew  Dlgi^it.  p.  328,  and  the  principal 
case, — also  limit  the  lode  claimant  to  2S  feet 
on  e«cb  side  of  the  lode, — at  least  n-hen  the 
placer  locailon  precedes  the  lode  location. 

HiiC  Pliie's  Peak  Lode.  10  Land  Dec.  800, 
beld  that  the  limitation  of  width  of  the  claim 
In  1  2'i'ii  Is  only  applicable  where  the  same 
clalnwDt  speka  a  patent  tor  a  vein  or  lode  In- 
cluded within  the  bonndarlei  of  hia  placer 
claim.  Had  has  no  application  to  B  lode  claim 
properly  perfected  bj  another  prior  to  the  dale 
60  L   It.  A. 


at  the  application  far  patent  far  a  placer  claim, 
whose  boundaries  Include  the  lode  claim :  and 
that  If  It  appears  from  the  record  that  there 
Is  a  lode  claim  within  the  boundaries  ot  the 
placer  claim,  not  owned  bj  the  applicant  tor 
patent  far  tbe  placer  claim,  then  the  lode  claim 
In  Its  full  extent  should  be  excepted  tram  tbe 
placer  patent.  This  Is  obvlousl;  true  If  tbe 
position  taken  by  No;es  v.  Uantle,  12T  C.  8. 
348,  83  L.  ed.  l»g,  8  Sup.  Ct.  Bep.  1132.  aHpru, 

'Aurora  Lode  t.  Bulger  Hill  A  N.  G.  Placer. 
23  Land  Dec.  OS,  held  that  a  lode  claimant  who 
located  bis  claim  within  the  boundaries  of  s 
placer  location,  after  the  placer  location  bat 
before  tbe  application  for  the  placer  patent, 
was  not  necessarily  entitled  to  the  full  wldtb 
of  his  location,  but  only  so  much  thereof  as  Is 
necesaar;  to  occupation,  use.  t^wratlon.  and  en- 
Jorment  of  the  lode,  Id  view  of  the  snpe- 
rlor  right  at  tbe  placer  claimant  to  the  lurfsoe 
area  as  established  by  prior  location  and  bj  a 
Judgmfnt  o[  the  court  In  his  favor  In  adverse 
proceedlDgs.  Tbis  decision  Is  dlscnssed  In  tbe 
opioloo  In  the  prlodpal  case. 

The  withdrawal  of  a  salt  Instituted  bj  a 
placer  applicant  on  adversing  a  lode  applicant 
Is  a  BUIDclent  waiver  of  claim  to  the  entire 
width  applied  for  to  authorise  the  Isauauce  of  a 
patent  to  tbe  lode  applicant.  Monroe  Lode,  4 
Land  Dec.  278. 

V.  Adverse;  elfect  of  jtHtpmest  ia  tdvtrtt  tuit. 
See   also   III.,    IT.,  supra. 

That  tbe  ground  Included  within  a  placer 
patent  was  placer  ground  Is  concluslvelj  estab- 
lished,'as  agalnat  one  claiming  a  lode  claltn 
within  Its  boundsrlea.  by  tbe  fact  that  no  ad- 
verse claim  was  aaaerted  br  bim  to  the  appli- 
cation for  tbe  placer  patent.  Dehl  i.  Rann- 
helm,  132  tJ.  S.  ZOO,  33  L.  ed.  324.  10  Sup.  Ct. 
Rep.  74,  AfHrmlng  6  Mont.  167.  9-  Pac.  802. 

Dahl  V.  Montana  Copper  Co.  132  D,  8.  267, 
33  L.  ed.  32a,  10  Sup.  Ct.  Rep.  07.  was  an  ac- 
tion bT  one  claiming  under  a  placer  patent  to 
quiet  title  against  one  who  claimed  a  portion 
of  tbe  premises  as  a  lade  claim,  and  the  court 
held  that  plaintiff  baving  applied  for  a  patent 
for  placer  ground  and  complied  witb  the  law. 


Ht.  Rou  HtNiNO.  H.  ft  L.  Co.  T.  Pauub. 
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■ppliotion;  that,  if  he  desirei  to  (ditainauch 
title  uid  posseasion,  he  iDuat  comply  with 
the  provUionB  of  I  2333,  and  patent  tiiem  as 
lode  claims.  In  Aeynald«  t.  Iron  Silver 
Kin.  Co.  116  U.  S.  687,  29  L.  ed.  774,  0  Sup. 
CL  Rep.  GOl,  Juatice  Miller,  who  delivered 
tlie  opinion  of  the  court,  epeaking  upon  thia 
cubject,  »aid:  "We  are  of  opinion  that 
Congreas  meant  that  lodei  and  veins  known 
to  exist  when  the  patent  waa  ftsked  for 
should  be  excluded  from  the  grant,  as  much 
a*  if  tbty  were  described  in  clear  terms,  it 
««■  Dot  intended  to  remit  the  question  of 
-their  title  to  be  raised  b;  someone  who  bad 
or  might  get  a  better  title,  but  to  aseert  that 
no  title  passed  bj  the  patent  in  such  case 
from  the  United  States.  It  remains  in  the 
United  States  at  the  time  of  the  issuing  of 
the  patent,  and  in  such  ease  it  does  not  pass 
to  the  patentee.  He  takes  his  surface  land 
and  his  placer  mine,  and  such  lodes  or  veins 
it  mineral  matter  witbin  it  as  were  un- 
known; but,  to  Hueh  as  wore  known  to  exist, 
he  gets  by  that  patmit  no  right  whatever." 
Since  a  patent  conveys  to  the  placer  locator 

and  no  advene  rlalm  bnvlng  been  flLed  bj  de- 
fendant daring  the  period  oF  the  pubLli^aClau  ol 
notlM  or  the  application,  the  latter  was  pre- 
clcded  from  qaeBlioalng  plalntllTB  right  to  the 
patent,  and  Irom  objecting  to  the  location  or 
lu  chiracter  as  placer  ground. 

Wbere  a  lode  claim  Is  located  upon  the  gronnd 
covered  bj  a  placer  location  after  the  eiptratlon 
of  the  notice  of  pabllcstlon  of  application  for 
the  placer  patent,  the  only  queatloa  open  to  the 
lode  claimant  In  on  action  against  him  bf  the 
«wDer  of  the  placer  patent  to  quiet  title  la 
whether  the  lode  or  vein  claimed  by  him  was 
known  to  exist  at  the  date  ol  the  plalntUTa  ap- 
plication, none  having  been  Included  In  such 
application.     Ibid. 

A  Jadgment  In  an  action  upon  an  adverse  be- 
tween a  placer  and  a  lode  claimant,  that  the 
placer  claimant  was  entitled  to  the  right  of 
iHMenloa.  la  not  conclusive  npon  the  depart- 
ment as  to  tbe  question  whether  there  was  a 
known  lode  wltbln  the  limits  of  the  placer  claim 
at  tbe  time  of  tbe  application  for  tbe  placer  pat- 
ent. Kliere  It  appears  that  the  question  was  not 
tn  iBsne  before  the  court.  Aurora  Lode  v.  Bal- 
Ctr  HllJ  A  N.  G.  riscer,  23  Land  Dec.  BIS. 

A  Judgment  In  adverse  proceedings  to  the  ef. 
feet  that  placer  ground  may  be  entered  as  a 
lode,  or  that  known  lodes  may  be  entered  as 
placer  mining  ground,  subject  only  to  the  right 
of  lode  claimants  to  the  posseuilou  of  certain 
veins  under  Che  surface.  Is  directly  in  conflict 
witb  the  mineral  lawi.  must  be  held  as  not 
binding  on  tbe  department.  Apple  Blossom 
Placer  v.  Cora  I.ee  Lode.  14  Land  Dec.  641. 

A  Judgment  tbat  a  placer  applicant  "Is  the 
owner,  and  Is  entitled  to  the  posapaslon.  of 
the  premises,"  In  an  action  Instituted'  by  lode 
claimants  who  Died  an  adverse  to  the  appll- 
caclQD  for  a  placer  patent.  Is  not  conclusive  up- 
on the  department  as  to  the  character  of  the 
land  Included  in  the  application  for  tbe  placer 
patent,  or  that  tbe  conditions  of  law  have  been 
compiled  with.  Alice  Placer  Ulne.  4  Land  Dec, 
311. 

A  Judgment  In  advi 
a  placer  claimant  and 
couclailve  as  showing  the  right  of  poasi'siilon. 
ud  before  patent  can  Issue  to  either  claim- 
ant he  must  show  that  there  bss  been  a  dus 
40  L.  R.  A. 


no  other  or  different  righta  thui  thoM  ac- 
quired under  the  location,  it  ineritably  fol- 
lows, from  the  doctrine  thus  announced,  tbat 

to  Any  lodes  known  to  exist  within  his 
claim,  by  virtue  of  hie  placer  appropriation. 
In  Aurora  Lod^l  v.  Bulger  Hill  i  N.  Q. 
Plaixr,  Z3  Land  Dec.  96,  Secretary  Smith, 
in  discussing  tbe  rights  acquired  by  the 
placer  locator,  said:  "Such  a  location,  in 
and  of  itself,  does  not  establish  any  riolit  in 
the  claimant  under  it  to  the  superficial  are* 
within  its  boundaries,  except  as  a  placer 
claim  or  mine.  Of  its  own  force,  it  cannot 
operate  to  give  title  to  or  property  rights  in 
any  veins  or  lodes  within  its  boun- 
daries. True,  a  placer-mining  cUim 
becomes  property,  as  such,  by  disoov- 
ery  and  location,  the  same  as  a  vein  or 
loda  claim;  but  it  cannot  and  does  not,  of  ib- 
aelf,  in  any  sense,  give  title  to  or  property 
rights  in  veins  or  lodea;  nor  con  it,  in  my 
judement,  operate  to  preclude  a  subsequNit 
lamul  discovery  and  location  of  veins  or 
lodes  witliin  its  boundaries."  And  Mr. 
Lindley,  in  hia  admirable  work  on  Mine* 
[vol.    I,    I  413],    aft«r    on  elaborate    and 

compliance  with  the  law.  Apple  Blossom  Pla- 
cer V.  Cora  Lee  Lode,  14  Land  Dec,  a41. 

A  suit  upon  an  adverse  to  an  application  for 
a  lode  claim  tiled  by  a  placer  clalmsnt  ousts  tbs 
department  of  Jurisdiction  until  the  case  la  de- 
termlned,  under  I  21126.  notwithstanding  tbat 
the  placer  claimant's  application  for  a  patent 
had  been  denied  before  be  filed  Ibe  adverse 
claim.     Clipper  MIn.  Co.  S2  Land  Dec  627. 

An  application  for  a  patent  to  a  lode  claim 
should  not  be  dlimlaied  prior  to  the  disposition 
of  adverse  proceedings  duly  Instituted  between 
the  lode  claimant  and  a  previous  placer  patent. 
Iron  Sliver  MIn.  Co.  v.  Mike  A  B.  Oold  A  8. 
Uln.  Co,  S  »nd  Dec.  S3S, 

Sections  2826  and  2328,  Rev.  Stat.,  concern- 
ing adverse  claims,  are  not  Intended  to  apply 
to  a  party  who,  before  tbe  publication  drat  re- 
quired, hss  gone  through  the  required  proceed- 
Inge  to  obtain  a  patent,  has  established  bis 
right  to  the  land,  and  received  bis  patent.  Iron 
Silver  Mln.  Co.  v.  Campbell,  13S  U.  B.  280,  34 
L.  ed.  1G5,  10  Sup.  Ct.  Rep.  Tes. 

A  dispute  between  mining  claimants,  one 
claiming  the  land  as  a  lode  dalm  and  the  other 
as  a  placer  claim,  must  be  settled  In  court,  ss 
the  determination  of  such  controversies  Is  not 
within  tbe  Jurisdiction  of  tbe  land  department. 
Commlniloner  to  C.  Dodson,  April  10.  1891. 
Clark's  Mineral  Law  Digeat,  p.  24. 


The  declalon  In  tbe  principal  esse,  tbat  tbe 
location  of  a  placer-mlnlng  claim  does  not  pre. 
vent  the  subsequent  location  by  a  third  person 
of  a  lode  claim  within  exterior  boundaries  ot 
tbe  placer  claim  prior  to  tbe  application  tor  a 
patent  tor  tbe  placer  claim.  Is  suppor.ed  by 
Aurora  Lode  V.  Bulger  Hill  A  N.  O.  Placer.  28 
Land  Dee.  9a, 

The  recent  case  of  McCarthy  v.  Speed  (S. 
D.)  antt,  ISC,  Is  not  full  authority  for  this  poal- 
tlon,  since  tbe  decision  la  limited  to  s  loca- 
tion of  a  lode  claim  by  tbe  owner  of  the  pla- 
cer claim  and  third  persons. 

Noyes  *.  Mantle,  127  D.  B.  848,  82  L.  ed.  IBfi. 
B  Sup.  Ct.  Sep.  1132,  ss  already  shown,  holds 
tbat  I  2388   doea  not  apply  to   lodea  or  veins 
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feeted  placer  location  does  not  confer  the 
right  to  the  poeeeeBion  of  veins  or  lodes 
which  ma^  be  found  to  exist  within  the 
placer  limits  at  anj  tjme  prior  bo  Bling  an 
application  for  a  placer  pateuti  (2)  such 
lodes  may  be  appropriated  (a)  by  the  placer 
elaiuiBDt,  or  {b)  by  others,  provided  the  ap- 
propriation  is  effected  by  peaceable  methods 
ana  in  good  fait^."  While  we  recognise  ' 
its  full  extent  the  rule  that  precludes  the 
itiation  of  a  right  through  a  treapaes  upon 
the  lawful  pOBBeision  of  another,  we  tiiink, 
under  the  established  facts  in  this  case,  ap- 
pellant is  not  in  a  position  to  invoke  its  pro- 
tection. The  lodes  in  question  were  known 
to  exist  prior  to  the  application  for  patent, 
and,  appellant  not  having  taken  the  neces- 
sary steps  to  obtain  possession  of  them,  thej 
were  open  to  location  by  others  at  the  time 
they  were  located  by  the  grantors  of  appel- 
lee. In  making  the  locations,  no  right  of 
appellant  was  mvaded,  and  their  validity, 
therefore,  is  in  no  way  affected  by  the  fact 
that  they  were  made  within  the  surface 
boundaries  of  a  prior  placer  location. 

In  support  of  the  second  proposition,  it  is 
urged  by  counsel  lor  appellant  that  the  mere 
posBcssory  title  to  mining  claims  is  not  suf- 
ficient to  support  the  aotion  provided  for  in 
S  255  of  the  Civil  Code.  This  section  enacts 
that  "an  aotion  may  be  hroolf  ht  by  any  per- 
son in  possession,  by  hinmeli  or  his  tenant, 
of  real  property,  against  any  person  who 
claims  an  estate  therein  adverse  to  him,  for 
the  purpose  of  determining  such  adverse 
claim,  estate,  or  interest."  The  estate  ac- 
quired by  the  locator  of  a  mining  claim  is 
an  Interest  in  retJ  property,  and,  although 
the  paramount  title  remains  in  the  govern- 
ment, the  courts  have  universally  recognized 
such  interest  as  a  freehold,  and  in  all  con- 
troversiea  arising  between  the  locator  and 
other  persons,  as  to  any  right  or  claim  there- 


to, fae  is  treated  aa  the  owner  in  fee.  Sieroed 
Mia.  Co.  V.  Fremont,  7  Cal.  317,  Q8  Am. 
Bee.  202;  Hvghet  v.  Devlin,  23  Cal.  502; 
Merritl  v.  Judd,  14  Cal.  80;  Roteville  AU»- 
Mil).  Go.  V.  loica  Gulch  Miti.  Co.  15  Colo.  2S, 
24  Fac.  B20;  Forbet  v.  Qracey,  94  U.  S.  762, 
24  L.  ed.  313.  As  was  said  in  Hughes  v.  Dev- 
lin, 23  Cal.  602:  "Although  the  ultimata 
title  in  fee  in  our  public  mineral  lands  ia 
vested  in  the  United  States,  yet,  as  between 
individuals,  all  transactions  and  all  rightSr 
interests,  and  estates  in  the  mines  are  treat- 
ed as  being  an  estato  in  fee,  and  as  a  dis- 
tinct and  vested  right  of  property  in  thft 
claimant  or  claimants  thereof  founded  upoa 
their  possession  or  appronriation  of  the  land 
containing  the  mine.  They  are  treated,  as- 
between  themselves  and  all  persons  but  the 
United  States,  as  the  owners  of  the  land  and^ 
the  mines  therein."  Such  being  the  char- 
acter of  the  locator's  title,  it  is  obvious  that 
the  foregoing  provisions  of  the  Code  are  a» 
applicable  to  mining  claims  as  to  any  otJier 
real  property,  and  his  right  to  avail  bimsell 
of  the  remedy  therein  provided  is  too  cleM* 
to  admit  of  dispute.  Dahl  v.  Raunheiin^ 
132  D.  S.  2S0,  33  L.  ed.  324,  10  Sup.  Ct.  Rep. 
74 1  Perego  v.  Dodge,  163  U.  S.  160,  41  L 
ed.  113,  16  Sup.  Ct.  Rep.  071;  Noyea  v.  Man- 
tle, 127  U.  S.  348,  32  L.  ed.  166,  8  Sup.  Ct. 
Rep.  1132;  QilUs  v.  Doumey,  29  C.  C.  A.  280, 
56  U.  S.  App.  567,  S5  Fed.  Rep.  483. 

Another,  and  more    serious,    question   la. 
presented,  and  that  is  as  to  the  amount  of 


The  court  below  awarded  him  the  full 
amount  claimed,  to  wit,  300  by  1,500  feet,  in- 
each  of  the  claims.  It  is  insisted  by  counset 
for  appellant  that  he  is  entitled  to  only  the- 
mineral  lodes,  and  not  to  any  of  the  surface 
of  the  placer  ground.  This  precise  question- 
'  s  never,  to  our  knowledge,  been  discussed 
determined  by  a  court  of  final  resort.  It. 
has,  however,  been  passed  upon  by  the  landt 


wtEbln  the  bonndsrici  of  a  placer  claim  which 
have  been  prevloaily,  1,  «.,  before  the  app]  leal  Ion 
for  tbe  plseer  patent,  located,  snd  are  In  pas- 
session  of  tbe  locators  or  their  assigns:  but 
It  di>es  not  appear  In  that  case  whether  Che  loea- 
tlon  of  tbe  lode  claim  was  prior  or  subBeqnent 
to  that  of  tbe  placer  claim,  allhousb  It  does 
appear  Cbst  tbe  location  of  tbe  lode  claim  was 
prior  to  the  application  tor  tbe  placer  patent ; 
and,  therefore,  the  case  cannot  be  regarded  as 
hBTlDg  recosDiied  Che  right  of  a  tbird  person  to 
locate  a  lode  claim  wltbln  the  boandoclei  of  a 
placer  claim  after  the  location  of  the  placer 
claim,  bat  tufore  tbe  application  for  the  pat- 
ent. 

Til.  MttccUanaout. 

Before  Issuing  a  patent  for  a  placer  claim 
•eielUBlTe  of  lodes  claimed  b;  other  parties,  the 
lode  claims  mast  be  aarvejea  b;  the  placer  ap- 
plicant In  order  that  the  land  covered  Cbereb; 
niBT  be  excluded  from  tbe  placer  patent.  Com- 
missioner to  B:  C.  Morse,  B  C.  L.  O.  6,  Clark's 
Mineral  T^w  Digest,  p.  381. 

The  term  "placer  claim."  as  used  In  |  2Saa, 
BcT.  Stat.,  means  ground  that  Inelades  vsluable 
deposits  not  In  place,  that  la  not  Sied  In  rock, 
bat  which  Is  lu  a  loose  state.  Br  "veins  oi 
lodca."  as  there  ased,  are  meant  lines  or  asgre- 
80  L.  R.  A. 


gatlons  of  metal  Imbedded  In  quarts,  or  other 
rock  In  place.  A  lode  may,  and  often  does,  con- 
tain more  than  one.  United  States  v.  Iron  Sil- 
ver Mia.  Co.  126  C.  S.  6TS,  82  L.  ed.  til,  »• 
Sup.  Ct.  Rap.  IQD. 

Non-contlguoas  poitlans  of  a  lode  claim  Inter- 
sected b7  a  patented  placer  cannot  be  pateatedi 
together.  Commlssloaer  to  SurveTor  Qeneral  of 
Colorado.  April  2S,  ISSl,  Re  Gamer  k  P.  lAdea, 
Clark's  Mineral  Law  Digest,  p.  22. 

In  order  to  Inclode  wltbln  a  lode  location  a 
piece  of  ground  In  tbe  angle  between  tbe  side 
line  of  tbe  lode  location  and  the  side  Hoe  of 
a  patented  placet  claim,  the  end  line  of  tbe 
lode  claim  ma;  be  eWabllshed  at  tbe  point  where- 
the  side  line  of  tbe  lode  claim  and  tbe  side  line 
of  the  placer  claim  meet,  rather  than  at  tbe 
place  where  tbe  lode  line  meets  the  side  line  or 
the  plscer  claim.  Black  Diamond  Lode^  33- 
LAnd  Dec.  2S4. 

A  placer  and  a  lode  claim  not  contiguous  to- 
escb  other  cannot  be  embraced  In  tb«  same  pat- 
iISBloner  Co  Bear;  O'Conner.  S  C.  L. 
rk's  Mineral  Law  Digest,  p.  S31. 
patent  songht  for  the  purpo«e  of  se- 
curing title  to  land  not  for  placer  mlQing,  bok 
for  tbe  lodes  contalued  therein,  will  not  be- 
granted,  nrosdeld  T.  Nigger  Bill  Coosol.  MIn, 
"      14  Land  Dec.  485.  C.  H.  P. 


O.  162,  ( 
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dep&rtnwnt;  bat  ita  ruling*  ftra  not  aniforiD. 
In  the  oae  of  tbe  Blumbar  Lode,  1  Luid 
Dec.  6S1,  3  Land  Dec.  38B,  Mr.  Secretary 
Teller  ruled  thftt,  the  lode  claimant  having 
failed  to  adverse  the  placer  application  for 
patent,  he  waa  restricted  to  his  lode  and  26 
feet  of  Burface  on  each  aide  thereof.  Subee- 
quently,  and  after  the  deciaioD  in  the  case 
of  Xoyea  T.  Mantle,  IZT  U.  S.  348,  32  I.,  ed. 
168,  8  Sup.  Ct.  Rep.  1132,  Assistant  Secre- 
Urjr  Chandler  held,  in  the  case  of  Piktt 
Ptak  Lode,  10  I^nd  Dec.  200,  that  the  lim- 
itation ol  the  width  of  a  loide  claim  in  | 
2333  wu  only  applicahle  where  the 
placer  claimant  sought  to  patent  tLe  lode, 
and  had  no  application  to  a  lode  claim  per- 
fected by  anotlier;  that  in  the  Utter  case 
the  lode  claim,  in  its  full  extent,  should  be 
excepted  from  the  placer  patent.  It  does 
not  appear  from  the  statement  of  this  caae 
whether  the  lode  claim  was  located  prior  to 
the  placer  or  not;  but  we  infer,  from  the 
fact  that  the  aecretary  quoted  from,  and  re- 
lied upon,  the  decision  in  the  case  of  Noyea 
T.  Mantle,  127  U.  S.  348,  32  L.  ed.  16B,  6  Bup. 
Ct  Rep.  1132,  SB  supporting  this  coneluaion, 
that  the  lode  claim  was  the  prior  location; 
while,  in  the  case  of  Aurora  Lode  v.  Bulger 
HiU  i  S.  a.  Placer,  23  I*nd  Dec.  96,  Secre- 
tary Smith  held  that  ttie  lode  location  did 
not  carry  with  it  any  more  surface  ground 
than  was  necessaryfor  tiieuse  and  enjoyment 
ciftbe  lode.  But  thi  a  conclusion  seemsto  have 


trolled,  by  the  pecul 
particular  claim,  and  the  fact  that  the 
placer  claimant  had  obtained  judgment  in 
an  sdverse  proceeding  theretofore  instituted 
againat  an  application  by  the  lode  claimant 
for  a  patent.  The  queation  was  also  in- 
volved in  the  caae  of  Campbell  v.  Mining  Co. 
in  the  circuit  court  of  the  United  States  for 
tbia  diatriet,  Judge  Riner  presiding.  He  en- 
tertained the  vitnr,  and  instructed  the  jury 
to  tbe  effect,  that  a  lode  claimant,  in  caae  of 
a  reeovery,  waa  entitled  to  no  more  than  the 
vein  or  lode,  and  BO  feert  of  ground,  extend- 
ing 1,SOO  feet  in  length.  We  think  this  in- 
■traction  correctly  dennea  the  amount  of  ear- 
face  ground  to  which  a  lode  located  withm 
the  bonndaries  of  a  placer  is  entitled,  under 
the  proviaione  of  i  2333.  As  was  said  in 
Reynold*  v.  Iron  Silver  ifin.  Co.  116  U.  8. 
687,  20  L.  ed.  774,  6  Sup.  Ct.  Rep.  601: 
"[This  section]  made  provision  for  three  dia- 
Unct  classes  of  caaes:  (1)  When  t^e  ap- 
pliuint  for  a  placer  patent  is  at  the  time  in 
posseesiou  of  a  vein  or  lode  included  within 
the  boundaries  of  his  placer  claim,  he  shall 
state  that  fact,  and,  on  payment  of  the  sum 
required  for  a  vein  claim  and  26  feet  on 
each  side  of  it,  at  $5  per  acre,  and  $2.60  for 
the  remainder  of  the  placer  claim,  hia  pat- 
ent shall  cover  both.  (2)  It  enacted  that 
wliere  no  such  vein  or  lode  is  known  to  esist 
at  the  Ume  the  patent  ia  applied  for, 
the  patent  for  a  placer  claim  ehall  carry  all 
vilunbie  mineral  and  other  deposita  which 
nsj  be  found  within  the  boundaries  thereof. 
(3)  But,  in  case  where  tbe  applicant  for 
tiie  placer  is  not  in  posaeasion  of  such  lode  or 
WL.R.A. 


vein,  within  the  boundaries  of  hia  claim,  but 
auch  vein  ia  known  to  exiat,  and  it  is  not 
referred  to  or  mentiimed  in  the  claim  or  pat- 
ent, then  the  application  shall  be  construed 
aa  a  concluaive  declaration  that  the  claim- 
ant of  the  placer  mine  has  no  right  to  tbe 
posseasion  of  the  vein  or  lode  claim."  We 
think  it  is  manifest  that  the  lode  or  vein  re- 
ferred to  in  the  first  and  third  provisions  ia 
the  same  tiling,  and  that  whatever  a  plaoer 
claimant  would  acquire  by  availing  himsell 
of  tbe  privilege  accorded  him  by  the  first 
provision  of  the  eection  is  reserv^  by  virtue 
of  the  third  provision;  in  other  words,  that 
the  same  extent  of  surface  ground  that  ia  in- 
cident to  such  lode  or  vein,  if  located  and 
Satented  by  the  placer  claimant,  ia  re»erved 
rom  the  placer  patent  in  caae  of  his  failure 
to  claim  and  natent  the  same.  If  he  electa 
to  patent  the  lode,  he  Is  required  to  take  25 
feet  on  each  aide  of  the  center  of  the  vein, 
and  pay  therefor  at  tbe  rata  of  tS  per  acre. 
This  is  a  privilege  accorded  to  him,  whictt 
be  may  avail  himself  of,  or  not,  as  he  aeea 
fit.  If  be  electa  to  waive  this  privilege,  he 
may  do  so  in  one  of  two  ways,— either  by 
expressly  excepting  the  lode  from  hia  placer 
location  and  application  for  patent,  or  re- 
maining silent  in  regard  to  it.  If  ailent, 
then  by  implication  he  declarea  that  he 
makes  no  claim  to  such  lode,  and  by  auch 
silence  is  bound  to  tbe  same  extant,  and  in 
the  same  manner,  but  no  further,  than  he 
would  have  been  by  an  express  declaration. 
By  electing  to  make  no  claim  to  a  known 
lode,  or  express  declaration  in  regard  to  it, 
he  must  be  understood  as  claiming,  for 
placer  purposes,  tbe  greatest  possible  area 
within  Uie  boundaries  of  hia  placer  claim, 
and  should  be  held  to  have  relinquished  only 
that  which  he  might  have  taken,  which  ia 
tbe  lode,  with  the  amount  of  surface  ground 
provided.  Why  should  there  be  any  differ- 
ence between  the  rigbta  of  claimanta  at 
known  lodes  within  the  boundaries  of  a 
placer?  We  know  of  none.  The  object  of 
excepting  known  lodes  from  placer  locations 
was  to  prevent  titlea  to  euch  lodeq  being  ob- 
tained under  the  guise  of  a  placer ;  at  the 
same  time,  in  order  to  protect  claimanta  to 
each  character  of  mineral  locations  to  tbe 
greatest  extant,  and  preserve  to  each  that 
which  waa  moat  valuable  for  particular  pur- 
posea  in  crainection  with  each  claaa  of 
claima.'  The  lode,  for  convenient  working, 
could  not  be  limited  to  leas  than  25  feet  on 
each  side  of  the  center  of  the  vein;  and  the 
placer,  which  would  be  valueleas  without 
such  surface  rigbte,  is  permitted  to  take  title 
to  the  remaining  area  accordingly.  Those 
who  controvert  thia  view  base  their  conten- 
Uon  upon  the  proviaiona  of  S  2320,  which 
it  is  said  governa  the  length  and  width  of 
all  lode  claims,  whether  made  within  tbe 
boundariea  of  a  placer  claim  or  noL  An  act 
on  a  particular  subject  muet  be  construed  aa 
a  whole.  Section  2320  refera  to  the  location 
of  lodea  not  conflicting  with  any  other  claaa 
of  mineral  locations;  while  by  S  2333  ape- 
cial  conditiona  with  reference  to  conllicta 
between  the  two  claasee  of  mineral  claims 
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•re  ipacikllj  provided  for,  uid,  to  that  ex- 
tent, coastruing  the  act  ab  a  whole,  is  a 
limitAtion  or  qualifics.tion  of  the  pToviaionB 
of  S  2320,  which  relates,  as  atated,  to  the 
vidth  of  lode  claims  generally,  and  lega- 
latea  the  width  of  lode  claims  when  made 
upon  lodes  within  the  bonndaiies  of  a 
placer,  whether  auch  lodes  are  located  bj* 
the  owner  of  the  placer  or  strangers  to  that 
title.  Bj  this  construction,  full  force  and 
effect  is  given  to  both  of  these  sectione,  and 
the  purpose  of  the  statute  is  carried  out. 
The  government  receives  for  ite  mineral 
landa  the  price  fixed  for  lodes  and  placers, 
respectively,  and  the  superior  right  to  the 
surface  area  of  t^e  placer  claimant,  ac- 
quired by  his  prior  location  or  patent,  is 
protected.    It  ii  the  conclusirai  of  a  nuijor- 


it^  ot  the  court  t^t  the  limitation  of  Uia 
width  of  a  lode  claim  in  S  Z333  ia  not  only 
applicable  to  the  placer  claimant,  but  ui- 
pliea  as  well  to  others  who  locate  a  lode 
within  the  boundaries  of  his  previously  lo- 
cated  plac«r.  Chief  Justioe  Campbell  de- 
clines to  express  an  opinion  upon  uiis  ques- 
tion, because,  in  his  judgment,  the  stipula- 
tion entered  into  by  counsel  eliminates  it 
from  the  case.  It  follows  Uiat  the  court  be- 
low erred  in  adjudging  to  appellee  surface 
ground  in  excess  of  2S  teet  on  each  side  of 
the  lodes  in  question. 

For  this  reason,  ths  JMdgment  M  reverMd, 
and  tht  case  remanded,  with  directions  to 
enter  judgment  in  accordance  with  the  views 
we  have  expressed. 
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M.  W.  KSDEGER  et  al.,  AppU., 


1.  ITo  rivlit  ■■  Klven  to  ■  teles  rapb 
eompaBT  na  aealnsC  abuttEns  owners  to  aae 
the  atrteta  (or  telegraph  pnrpoKa  by  Terr. 
Laws  1848.  p.  257,  which  glTeg  the  rlBht  to 
coDBtruct  siich  llnea.  aa  thia  la  iDtended  to 
confer  the  rl^ht  only  aa  against  the  public. 

S.  Telephone  jioles  and  n-lres  countl- 
tnte  an  adilltloniil  burden  upon  a  street, 
for  which  conipen»atlon  must  be  made  to  the 
owners  of  the  land  as  a  condition  of  such  uu. 

S.  An  nnslKlitlr  t«lepbi>iic  pole  erecird 
ivtthoat  riKht  in  ■  street,  where  It  ob- 
structs to  some  extent  a  show  window  at  the 
owner  of  the  fee  Id  that  part  of  the  street, 
conatltulea  a  contlnulog  treapass  against 
whicb  an  lojuactloa  may  be  granted. 

{Februarj   27,    1900.) 

APPKAL  by  plainUffs  from  a  judgment  of 
the  Circuit  Court  for  Winnebago  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  compel  the  removal  of  a  telephone  pole 
from  the  street  in  front  of  plaintiffs'  prop- 
erty.    Reversed. 

Statement  bv  Bardeen.  J, 

The  defendant 
and   operatinjt  a     . 

teloplione  exchanges  in  this  atate.  In  18aa 
the  pity  of  Nceiiah.  by  ordinance,  granted 
the  di^fendant  the  right  to  erect  and  main- 
tain a  telephone  aystem  in  said  city.  By  it 
thp  company  was  granted  the  right  of  way 
through  and  upon  the  "streets,  side  walks, 
alleys,  and  public  grounds  of  the  city,  tor  the 
use  of  poles  and  the  necessary  wires,  pro- 
Tidfd  the  same  were  set  in  such  manner  as 


corporation 
1   of   telcphor 


not  to  interfere  witb  public  travel,  or  the 
flow  of  water  in  the  gutters,  the  point  of  lo- 
cation to  be  determined  under  the  direction 
of  the  street  commissioner  or  city  engineer." 
The  system  was  erected  and  continued  in 
operation  until  April,  1895,  As  originally 
located,  there  was  a  pole  about  12  feet  nortti 
of  the  comer  of  Cedar  and  Wisconsin  streets. 
An  increase  of  buainees  necessitated  a  re- 
construction of  the  system.  In  tJie  prepress 
of  the  work,  it  was  deemed  desirable  to 
change  the  location  of  some  of  the  poles,  and 
in  making  such  changes  this  controversy 
arose.     The    complaint    seta    out    that    the 

ClaintifTs  are  the  owners  of  a  tract  of  land 
Bving  a  frontage  of  20  feet  on  Wisconsin 
avenue,  and  77  feet  on  Cedar  street,  exclu- 
sive of  streets.  Upon  this  tract  was  located 
a  large  store  building,  occupied  as  a  drug 
store,  in  the  corner  of  which  were  large  glass 
windows  and  doors,  looking  out  upon  Doth 
streets.  In  April,  1895,  the  defendant,  with- 
out tlie  consent  and  against  the  protests  ot 
the  plaintiffs,  set  a  large  pole  at  the  street 
corner,  a  few  feet  from  uie  corner  of  tike 
drug  store,  and  immediately  in  front  of  the 
show  windows,  which,  it  is  alleged,  ma- 
terially encumbers  said  property,  and  ob- 
struents tlie  view  from  said  store:  that  it  was 
BO  set  without  authority  from  the  city,  and 
against  the  protest  of  the  mayor  and  street 
commissioner:  that  such  pole  and  the  wires 
thereon  are  a  nuisance,  and  greatly  inter- 
fere with  the  proper  use  and  enjoyment  of 
plaintiffs'  property;  that  defendant  insists 
upon  the  right  to  occupy  and  hold  posses- 
sion of  aaid  premises  adversely  to  plaintiffs, 
and  against  their  will,  and  without  making 
any  compensation  therefor.  The  relief  de- 
manded ia  tor  damages,  a  removal  of  the 
pole,  and  a  restraining  order  against  its 
future  maintenance.  The  answer  seta  up 
the  incorporation  of  defendant,  its  business. 


'.  F.atoa 


NnTr.—l'nr  tnlPBrnph  or  telephone  poiPS 
aaO'Uoml  h'T— ^nri  on  hlghwiiy.  see  People  v.  p  t.  iiTeriiuiner  |imi-i 
Komi  Oivti.l  24  L.  R.  A.  721,  and  note;  Ca-  For  Injunction  as 
ter  T.  -N  TihwcBlern  Teleph.  Eichange  Co.  wires  as  public  nolaa 
(Minn.)  2S  L.  n.  A.  310  ;  Postal  Teleg,  Cable  consln  Teleph.  Co.  (1 
«0  L.  R.  A. 


i.  370. 


4  L.  B.  A.  565. 
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tha  pkymeitt  ttf  license  fees  as  required  by ' 
Ibw,  the  building'  of  telephone  syatemi 
thrmighout  the  state,  the  erection  of  the  ex- 
chnnge  at  Neeuah  in  18S2.  the  erection  of  the 
pole  12  feet  north  of  the  intersection  of  said 
■treets.  the  width  of  the  street,  acquieacenee 
bj  plaintiffs  in  the  location  of  said  pole,  the 
reconstruction  of  the  system  in  1865.  the 
erection  of  the  pole  in  dispute  at  the  point 
designated  by  the  street  commissioner,  its 
necessity  a.t  that  place  for  the  proper  man- 
sf^eraent  of  its  exchange,  its  existence  at 
that  point  since  Uay,  1895,  and  a  denial  that 
the  pole  01  wires  interfere  with  the  means 
o!  inf^resB  or  egress  from  said  premises,  or 
obstruct  or  hinder  the  usee  thereof.  When 
the  case  was  called  for  trial  the  defendant 
aeked  the  court  to  require  the  plaintiffs  to 
elect  whether  they  relied  upon  a  le^l  or 
equitable  cause  of  action.  The  request  was 
denied,  and  a  jury  was  duly  impaneled.  A 
special  verdict  was  returned,  substantially 
as  follows:  (1)  That  the  pole,  as  at  pres- 
ent located,  was  not  an  obstruction  to  the 
ordinary  use  of  the  street.  (2)  That  the 
c»bles  and  wires  attached  to  the  pole  inter- 
fered with  the  plaintiffs'  use  and  enjoyment 
of  their  property.  (3)  That  the  pole  waa 
a  damage  to  plaintiffs'  property.  (4)  That 
the  pole  decreased  the  rental  value  of  such 
property.  {S)  That  up  to  the  oommenoe- 
ment  of  this  action  the  plaintiffs'  damage 
was  $7.  (8)  That  the  street  commissioner 
did  not  consent  to  the  placing  of  the  pole 
where  it  now  stands.  (7)  That  the  pole 
could  have  been  placed  st  some  other  point 
without  great  inoonvenience  to  defendant. 
(S)  That  tbe  plaintiffs  did  not  refuse  to 
permit  the  placing  of  the  pole  on  the  west 
side  of  Cedar  street,  7  feet  north  of  the  lot 
line  of  Wisconsin  avenue.  (9)  That  plain- 
tiffs objected  to  the  placing  of  the  pole  where 
it  was  put.  (10)  That  the  erection  of  the 
pole  at  some  other  point  was  pracUcable. 
(II)  That  tbe  erection  of  the  pole  at  any 
other  point  would  not  have  been  according 
to  the  most  approved  plan  of  telephone  con- 
struction. "Not  for  Telephone  Co,"  (12) 
That  the  pole  could  not  have  been  erected  on 
Cedar  street,  7  faet  north  of  the  south  line 
of  plaintiffs'  building,  and  connected  with 
the  line  running  weet  on  Wisconsin  avenue, 
without  carrying  the  wires  over  plaintiffs' 
building. 

The  plaioUfTs  moved  to  amend  the  special 
verdict  by  striking  out  the  negative  answers 
to  the  first,  eleventh,  and  twelfth  questions, 
and  BUbsUtuting  an  affirmative  answer, 
which  was  denied.  A  motion  for  judgment 
for  plaintiffs  on  the  verdict  as  rendered  was 
also  denied.  The  court  took  the  matter  un- 
der consideration,  and,  in  a  written  opinion, 
deeidedthat  theaction  was  equitable.andthe 
verdict  only  advisory;  that  the  pole  in  ques- 
tion was  not  a  nuisance;  that  the  placing  of 
auch  poles  in  a  street  was  not  an  additional 
burden  upon  the  land  which  entitled  adjoin- 
ing owners  to  compensation;  and  that,  al- 
though they  might  occasion  some  damage  to 
abutting  lotowners,  it  was  damnum  absque 
in/vrta.  Judgment  dismissing  the  com- 
fiOLR.  A. 
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Jfr.  J.  C.  Kerwis,  for  appellants: 

]3y  the  dedication  of  a  street  or  highway 
the  owner  of  tbe  land  grants  to  the  public 
only  an  easement,  or  a  right  to  use  the  land 
for  a  highway  only,  and  the  adjoining  land- 
owner continues  to  own  the  fee  to  the  center 
of  the  street  subject  to  such  easement. 

Oardiner  v.  TUdale,  2  Wis.  153.  fiO  Am. 
Dec  407;  Qoodall  v.  Milwaukee,  5  Wis.  32; 
Hegar  v.  Chicago  d  S.  W.  It,  Co.  ZB  Wis. 
624 ;  Kneeland  v.  Fan  Yalkenburgh,  46  WU. 
434,  32  Am.  Rep.  71S,  1  N.  W.  03;  Burbach 
V.  achweinler,  58  Wis.  386,  14  N.  W.  448: 
Raoine  v.  Grotsenberg,  HI  Wis.  481,  30  Am. 
Rep.  149,  21  S",  W.  620;  Paine  Lumber  Co.  v. 
Oahkosh,  89  Wia.  44S,  81  N.  W.  111)8;  Kim- 
hall  V.  Kenosha,  i  Wis.  321;  ililioaitkee  v. 
Hilwaukee  d  B.  R.  Co.  7  Wis.  85 ;  Manner 
y.  Schvlte,  13  Wis.  eS2;  Ford  v.  Chicago  A 
N.  W.  B.  Co.  14  Wis.  609,  80  Am.  Dec.  791; 
Arnold  y.  Elmore,  16  Wis,  509;  Weiabrod  v. 
Chicago  it  N.  W.  R.  Co.  21  Wia.  602;  Pelli- 
bone  V.  Bamilion,  40  Wis.  402;  Andretoa  v. 
Yonmana,  78  Wis.  58,  47  N.  W.  304;  Chase 
V.  Oahkosh,  61  Wis.  313.  15  L.  R.  A.  553,  SI 
N.  W.  560;  Taylor  v.  Chicago,  M.  &  St.  P. 
R.  Co.  83  Wis.  838,  53  N.  W.  853 ;  Chicago 
£  y.  W.  R.  Co.  v.  mitcaukee,  R.  &  K.  Bleo- 
trio  B.  Co.  06  Wis.  561,  37  L.  R.  A.  856,  70 
N.  W.  678. 

The  dedication  and  easement  created 
thereby  are  limited  by  the  intention  of  the 
dpdicator,  and  cannot  be  extended  beyond 
such  intention.  The  use  of  the  easement 
must  be  confined  to  the  purposes  for  which 
the  dedication  wae  made. 

Washb.  Eaaem.  129. 

A  dedication  can  be  regarded  as  consum- 
mated and  effective  only  in  so  far  as  it  has 
been  accepted  by  the  public. 

Trerice  y.  Barteaa,  54  Wis.  99,  11  N.  W. 
244;  Mahler  v.  flrumder,  92  Wis.  477,  31 
L.  R.  A.  896,  66  N.  W.  602. 

The  public  has  no  right  to  the  use  of  a 
street  for  any  purpose  other  than  that  for 
which  it  was  dedicated. 

Lade  v.  Shepherd,  2  Strange,  1004;  North- 
ampton V.  Ward,  1  Wils.  107;  Jackson  eiB 
dein.  Tatea  v.  Hatnaway,  16  Johns.  447, 
8  Am.  Dec.  263;  Otdney  v.  Earl.  12 
Wend.  98 ;  Williams  v.  New  York  C.  R.  Go. 
16  K.  Y.  07,  69  Am.  Dec.  651 ;  Ford  v.  Chi- 
cago d  N.  W.  R.  Co.  14  Wis.  eon,  80  Am. 
Dec.  791 ;  Knox  v.  Yeuj  York,  65  Barb.  404; 
Imlay  v.  Union  Branch  R.  Co.  28  Conn.  249, 
68  Am.  Dee.  392. 

The  placing  of  telephone  polee  in  a  street 
is  an  additional  servitude  upon  the  land  in 
the  street  not  contemplated  by  tbe  dedica- 
tion, and  that  cannot  be  imposed  upon  the 
adjoining  landowner  without  his  consent, 
nor  without  compensation  if  he  requires  it. 

Wisconsin  Telcph.  Co.  v.  Oahkosh,  C2  Wis. 
32,  21  N.  W.  828;  Keasbey,  Electric  Wires, 
pp,  71,  72,  77,  80-82;  Lewis.  Km.  Dom.  | 
131:  Croswpll,  Electricity.  S  110;  Tiede- 
mnn,  Mun.  Corp.  3  297 ;  2  Dill.  Mun.  Corp. 
4th  ed.  S  sasa;  Elliott.  Roads  4  StreeU,  pp. 
134,  635;  3  Cook,  Stock  ft  Stockholders  * 
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Corp.  Law,  |  931 ;  25  Am.  ft  Eng.  Edc.  Iaw, 
p.  753)  Mills,  Em.  Dom.  f  35;  Tbompuin, 
Electricity,  {  18;  Cooley,  Const  Lim,  4th 
ed.  097-699 ;  Ford  v.  Chioago  J,  S.  W.  R.  Co. 
14  Wis.  809,  80  Am.  Dec  791;  BucfcnCT-  t. 
Chicago,  M.  rf  N.  W.  R.  Oo.  60  Wii.  264,  19 
N.  W.  50 ;  Chicago  d  N.  W.  R.  Co.  v.  Uil- 
wavkee,  K.  <f  K.  Electrio  B.  Co.  95  Wis,  581, 
37  L.  R.  A.  Sfifl,  TO  N.  W.  678;  Dwenbury  v. 
Mtitval  Teleg.  Co.  11  Abb.  N.  C.  440;  Metro- 
politan Teleph.  d  7'eleg.  Co.  t.  Coltoell  Lead 
Co.  18  Jooes  A  S.  483;  Tifany  t.  Vnited 
Htatci  Illuminating  Co.  19  Jodcb  k  8.  2S0; 
Eels  V.  Amei-ican  TelejiK.  &  TeUg.  Oo.  143  N. 
y.  133,  25  L.  H.  A.  640,  38  N.  E.  202; 
Broome  v.  New  York  d  N.  J.  Teteph.  Co.  42 
N.  J.  Eq.  141,  7  Atl.  851 ;  Western  C.  Teleg. 
Co.  T.  Williams,  86  Va.  696,  8  L.  R.  A.  4ZS, 
11  8.  E.  106;  Chesapeake  &  P.  Teleph.  Co.  v. 
Mackenzie,  74  Md.  36,  2!  Atl.  690;  Daily  t. 
Stole,  51  Ohio  St.  348,  24  L.  K.  A.  724,  37  N. 
E.  710;  Laurence  R.  Co.  v.  Williama.  35 
Ohio  St.  168;  Bmith  v.  Central  Dist.  Print, 
d  Tel.  Co.  2  Ohio  C.  C.  259;  Prentis»  t. 
Cleoeland,  32  Ohio  L.  J.  13;  Beioett  v. 
Western  V.  Teleg.  Co.  4  Mackey,  424;  E. 
Clawaon  it  Bona  v.  Baltimore  A  0.  Teleg.  Co. 
17  Chicago  Leg.  News,  22;  Stotoera  v. 
Postal  Teleg.  CabU  Co.  68  Miss.  659,  12  L. 
R.  A.  864,  9  So.  3S6;  Board  of  Trade  Teleg. 
Co.  T.  Bamett,  107  111.  607,  47  Am.  Rep.  453 ; 
Pacific  Postal  Teleg.  Cable  Co.  v.  Irvine,  49 
Fed.  Rep.  113;  Blashfield  v.  Empire  State 
Teleph.  d  TeUtg.  Co.  18  N.  Y.  Supp.  250; 
Bterling'a  Appeal,  111  Pa,.  35,  50  Am.  Rep. 
246,  2  Atl.  106;  Oeloplaine- T.  Chioago  i  N. 
W.  R.  Co.  42  Wis.  230,  24  Am.  R^.  386; 
EeU  V.  American  Teleph.  d  Teleg.  Co.  143  N. 
T.  137,  25  L.  R.  A.  640,  38  N.  E.  202;  Ameri- 
oan  TelepA.  i  Teleg.  Co.  v.  Pearce,  71  Md. 
638,  7  L.  R.  A.  200,  18  Atl.  910;  Van  Brunt 
V.  Flathwih,  128  N.  Y.  80,  27  N.  E.  973. 

A  telephone  on  ■.  highw&y  is  &a  additional 
burden. 

Nicoll  V.  Hew  York  d  ?f.  J.  Teteph.  Co.  62 
N.  J.  L.  733,  42  Atl.  583;  Ameriam  Teleph. 
d  Teleg.  Co.  v,  Jonet,  7B  III.  App.  372; 
Western  O.  Teleg.  Co.  v.  Ann  Arbor  R.  Oo. 
61  U.  S.  App.  741,  BO  Fed.  Rep.  379,  33  C. 
C.  A.  113. 

Telephone  companies  are  not  included  in 
the  legislation,  either  state  or  national, 
giving  to  telegraph  companies  the  right  to 
oonstrDct  their  tines  over  public  highways, 

Richmond  t.  Southern  Bell  Teleph.  d 
Teleg.  Co.  174  U.  S.  781,  43  L.  ed,  1162,  Ifl 
Sup.  Ct.  Rep.  778. 

Any  interference  with  the  highway  not  in 
aid  ol  travel  constitutes  a  new  burden 
againet  the  owner  of  the  fee  for  which  he  is 
entitled  to  compensation. 

Chicago  d  K.  W.  B.  Co.  v.  Milwaukee,  B. 
rf  K.  BUetrie  R.  Co.  96  Wis.  561,  37  L.  R. 
A.  860,  TO  N.  W.  678;  Zekren  v.  ifiUoaukee 
Electric  R.  d  Light  Co.  99  Wis.  83,  41  L.  R. 
A.  675,  74  N.  W.  638 ;  Evans  v.  Chicago,  Bt. 
P.  M.  d  0.  B.  Co.  86  Wis.  697,  57  N.  W.  364. 

Eren  if  not  a  new  burden  generally,  still 
thepole  is  a  nuisance  in  this  case. 

The  pole  was  set  in  direct  violation  of  the 
ordinance.  It  waa  therefore  an  obatrucUon 
ML.R.  A. 


in  the  street  without  authority  of  law,  and 
a  puUic  nuisance. 

Marshfield  y.  Wisconsin  Teleph.  Co.  102 
Wis.  604,  44  L.  H.  A.  666,  78  N.  W.  735;  25- 
Am.  &  Eng.  £nc.  Law,  p.  752,  note  4;  DilL 
Mua.  Corp,  4th  ed.  H  698   (662). 

Where  there  are  injury,  damages,  and  a 
legal  wrong  there  is  a  nuisance. 

Wood,  Nuisances,  ||  1,  2;  Knox  v.  New 
York,  55  Barb.  404;  Ryan  v.  Bchwartx,  94 
Wis.  403,  69  N.  W.  178;  Taylor  v.  Chicago, 
M.  d  St.  P.  B.  Co.  83  Wis.  639,  53  N.  W. 
863 ;  Chicago  d  N.  W.  B.  Co.  v.  Milvjaukee, 
R.  i  K.  Electrio  R.  Co.  95  Wis.  567,  37  L.  R. 
A.  856,  70  N.  W.  678 ;  Zehren  v.  Milwaukee 
Electric  B.  i  Light  Co.  99  Wis.  83.  41  L.  R. 
A.  576,  74  N.  W.  638;  Bobart  v.  Miltcaukee 
City  B.  Co.  27  Wis.  194,  9  Am.  Bep.  461 ; 
Papworth  v.  Mihoaukee,  64  Wis.  389,  25  N. 
W.  431 ;  Chesapeake  d  P.  Teleph.  Co.  v.  Mao- 
kemie,  74  Md.  3^  21  Atl.  690;  Board  of 
Trade  TeUg.  Co.  v.  Bamett,  107  111.  515,  47 
Am.  Rep.  453;  Doily  v.  Slate,  51  Ohio  St. 
348,  24  L.  R.  A.  724,  37  N.  E.  710;  Story  v. 
NeK  York  Blev.  B.  Oo.  90  N.  Y.  122,  43  Am. 
Rep.  14Q.     ' 

Messrs.  KUler,  NoyBa,  MUler,A  WoU, 
for  respondent: 

A  telephone  pole  with  wires  strung  ther* 
on  is  not  an  additional  servitude,  and  the 
abutter  is  not  entitled  to  additional  compen- 

State  txe  rel.  Wisoonsin  Teleph.  Co.  r. 
Janesville  Street  R.  Co.  87  Wis.  78,  22  L.  R. 
A.  769,  57  N.  W.  970;  First  Cong.  Church  v. 
Milwaukee  d  L.  W.  R.  Co.  77  Wis.  164,  45  N. 
W.  1086. 

When  it  appropriat«B  the  land  of  an  in- 
dividual for  a  highway  the  public  pays  full 
value,  and  can  use  such  land  for  any  public 
purpose  not  inconiuBtent  with  its  use  as  * 
street,  and  which  does  not  impair  the  abut- 
ter's right  of  access  to  his  property  without 
paying  additional  compensation. 

Norton  v.  Peak.  3  Wis.  714;  Washburn  v, 
Milwaukee  d  L.  W.  B.  Co.  69  Wis.  364,  IS 
N.  W.  328;  Miluxutkee  d  U.  B.  Co.  v.  Eble,  3 
Pinney,  334;  Chapman  v.  Olhkosh  d  M. 
Riner  R.  Co.  33  Wis.  629. 

An  abutter  haa  no  remedy  unless  he  suffers 
special  damage  peculiar  to  himself,  and 
diflerent,  not  only  in  degree,  but  also  in 
kind,  from  that  suffered  ^  the  public.  If 
his  right  of  free  access  to  his  property  b* 
impaired,  that  is  special  damage. 

Zettei  V.  West  Bend,  79  Wis.  316,  48  N.  W. 
379;  Say  v.  Weber,  79  Wis.  590,  48  N.  W. 
869;  Lincoln  v.  Com.  164  Mass.  9,  41  N.  K. 
112. 

The  supreme  court  of  Wisconsin  has  fol- 
lowed the  Massachusetts  decisions,  and 
adopted  its  view  as  to  wha.t  uses  a  street  can 
be  put  to  without  paying  additional  conpen- 
sation  to  the  abutter. 

Bobart  V.  Milwaukee  City  B.  Oo.  27  Wis. 
194,  9  Am.  Rep.  401 ;  Chicago  d  N.  W.  R.  Oo. 
V.  Mihcaukte,  B.  d  K.  Eleeirie  B.  Co.  95  Wis. 
568.  37  L.  R.  A.  866,  70  N.  W.  878. 

The  Massachusetts  doctrine  has  also  been 
adopted  by  the  weight  of  authority  in  other 
states. 

The  courts  of  Kentncky,  M^rylaod,  Uiefai* 
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can,  Naw  Jenej,  Ohio,  Pennsylvania,  Rhode 
liland.  ArkuiBBs,  Utah,  and  Wisconsin  hold 
that  electric  nulroodi  are  not  an  iddiUonal 
burden. 

Booth,  Street  Kailwayg,  |  BS;  Ohieago  d 
S.  W.  R.  Co.  T.  Uiitcavkee,  B.  t£  K.  Blectrio 
R.  Co.  85  Wis.  687,  37  L.  E.  A.  858,  TO  N.  W. 
679. 

The  QOiirta  of  Uaasachusetti,  Minnesota, 
Uiehigan,  Missouri,  Louisiana,  Montana, 
Termont,  Indiana,  Pennsylvania,  Connecti- 
cut, and  the  District  of  Columbia  have 
adopted  the  Masaachuactta  doctrine  ths-t  a 
telephone  or  telegraph  pole  ii  not  an  addi- 
tional burden. 

Eewett  T.  Western  V.  TtUg.  Co.  4 
Mackey,  424;  /noin  t.  Oreat  Southern 
Teleph.  Co.  37  La.  Ann.  83;  Ragg  v.  Com- 
mercial n.  TeUg.  Co.  09  Vt.  Z08,  28  AU. 
1036;  Pierce  v.  Drew,  136  Masi.  75,  49  Am. 
Kep.  7 ;  Cater  v.  Jforthtce^tem  Teleph.  Ex- 
«Aanj(e  Co.  60  Minn.  639,  28  L.  R.  A.  310,  63 
N.  W.  HI,  Reversing  WiUi*  v.  ErU  Teieg. 
^  Teltph.  Co.  37  Minn.  347,  34  N.  W.  337; 
People  V,  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721,  fi9  N.  W.  145;  Julia  Bldg.  Aaso.  v.  Bell 
Teleph.  Co.  88  Mo.  253;  Qay  v.  JfuluoE  17. 
TeUg.  Co.  12  Mo.  App.  485;  HerahfUld  v. 
Rocky  Mountain  Bell  Teleph.  Co.  12  Mont. 
102,  29  Pao.  883;  York  Teleph.  Co.  v.  Keeaey, 
S  Pa.  Dist.  R.  366;  Mills,  Km.  Dom.  i 
187o;  Uagee  y.  Overakincr,  150  Ind.  127,  40 
L.  R.  A.  370, 40  N.  E.  BSl ;  Bradley  v.  Bouth- 
em  Ji'eu)  England  Teleph.  Co.  66  Conn.  559, 
.32  L.  R.  A.  230,  34  All.  499. 

A  telephone  company  is  a  telegraph  com- 
panv  within  the  meaning  of  the  statute. 

Wiiain^n  Teleph.  Co.  v.  Othkogh,  62  Wia. 
3a,  21  N.  W.  828;  Telephone  Cases,  126  U. 
S.  6.  31  L.  ed.  884;  EeU  v.  American  Teleph. 
^  TeUg.  Co.  143  N.  Y.  138,  25  L.  R.  A.  640, 
38  X.  E.  202. 

The  location  of  such  a  pole  is  not  a  publie 
nuisance  if  authorised  by  the  legislature. 

Z  Uill.  Miin.  Corp.  552  (698);  SlOitghton 
T.  State,  e  Wis.  291. 

AuthoTized  hy  the  legielature,  but  located 
-oontrajy  to  the  provisions  of  a  city  ordin- 
ances it  does  not  become  a  public  nuisance, 
because  no  ordinance  of  a  city  can  make  a 
thing  a  nuisance  unless  the  thing  be  a  nui- 
sanoe  at  common  law  or  by  statute. 

Yates  T.  MiltoKikee,  10  Wall.  497,  19  L. 
«d.  984;  Wood,  Nuisances,  2d  ed.  S  744. 

Hie  determination  of  the  street  commis- 
doncr  that  the  telephone  pole  should  be  lo- 
cated on  Cedar  street  at  a  point  7  feet  north 
■ot  the  south  line  of  the  plaintiff's  building 
iraa  unreasonable. 

At  common  law  a  telephone  company  is  ob- 
liged to  construct  its  line  upon  the  most  ap- 
proved plan  of  telephone  construction.  This 
is  the  duty  of  all   quasi-public   corporations. 

F'ltta  y.  Cream.  City  R.  Co.  59  Wis.  323,  18 
N.  W.  188. 

A  city  ordinance  cannot  be  enforced  by  in- 
junction. Its  violation  is  a  matter  between 
the  city  and  the  person  violatlnK  the  same. 
Third  parties  cannot  base  a  risht  to  \r^3.\ 
-or  equitable  relief  upon  violation  of  ordtn- 

IVaiipttn  Truteet  v.  Uoore,  34  Wis.  450, 
.60L.R.  A. 


17  Am.  Rep,  446;  Janetville  t.  Carpenter, 
77  Wis.  298,  8  L.  R.  A.  808,  46  N.  W.  128; 
Toutlof  V.  Green  Bay,  91  Wis.  405,  66  N.  W. 
169;  Firtt  Cong.  Church  -r.  MHwaakee  <6  L. 
W.  R.  Go.  77  Wis.  164,  46  N.  W.  1080;  Sin- 
nott  T.  Chicago  d  A'.  W.  R.  Co.  81  Wis.  103, 
50  N.  W.  1097  ;  Flynn  v.  Canton  Co.  40  Md. 
312,  17  Am.  Rep.  603;  Kirfiy  v.  Boyltton 
Market  iaio.  14  Gray,  249,  74  Am.  Dec.  682; 
Taylor  v.  Lake  Shore  £  M.  B.  R.  Go.  4ft 
Mich.  74,  7  N.  W.  728;  Jfoore  v.  Gad»den, 
93  N.  Y,  12;  Hartford  v.  Talcott,  48  Conn. 
626,  40  Am.  Kep.  18B;  lleeney  v.  Sprague, 
II  B.  I.  4S6,  23  Am.  Rep.  502;  State  ea>  rel. 
Bmith  T.  Donohue,  49  N.  J.  L.  648,  10  AU. 
IGO;  Burhatik  v.  Aethel  Steam  Mill  Co.  75 
Me.  373,  46  Am.  Rep.  400. 

An  ordinance  cannot  create  a  civil  dut;  en- 
forceable in  a  comraon-law  action. 

Philadelphia  A  R.  R.  Co.  v.  Brviti,  89  Pa. 
71,  33  Am.  Rep.  720;  Philadelphia  <£  R.  R. 
Co.  T.  Bover,  07  Pa.  91;  Heeney  v.  Bprague, 
II  R.  I.  456,  23  Am.  Rep.  502;  Mittelstadt 
V.  Morrison,  76  Wia.  285,  44  N.  W,  1103. 

If  the  injured  party  wants  the  total  sup- 
pression of  an  existmg  nuisance  his  remedy 
at  law  under  the  statute  ia  plain,  adequate, 
and  complete,  because  after  judgment  at  law 
for  damages  a  warrant  will  iaane  for  the 
abatement  of  the  n 


Remington  v.  Foster,  42  Wis.  608 ; 
Lohmiller  v.  fndtan  ford  Water-Power  Co. 
51  Wis.  688,  8  N.  W.  601 ;  Cofcn  v.  WoMaan 
Boom  Co.  47  Wis.  314,  2  N.  W.  546;  Denner 
T.  Chicago,  M.  A  8t.  P.  R.  Co.  57  Wis.  221, 
15  N.  W.  168;  jStodler  v.  Qrieben,  61  Wis. 
505,  21  N.  W.  629. 

Bardeem,  J.,  delivered  the  opinion  of  the 

The  importance  of  this  litigation  is  mani- 
fest. It  involves  the  vexS  question  of 
whether  the  placing  of  telephone  poles  in  a 
street  is  an  additional  servitude,  aa  against 
the  abutting  owner,  not  contemplated  by  the 
dedication,  that  cannot  be  imposed  without 
his  consent,  nor  without  compensation  if  he 
requires  it.  This  precise  question  haa  not 
heretofore  been  declared  by  this  court,  so 
we  are  free  to  deal  with  it  aa  one  of  first  Im- 
pression, except  in  so  far  aa  the  policy  of 
the  atate  has  been  dictated  in  decisions  where 
kindred  questions  have  been  considered  and 
determined.  That  the  question  should  not 
have  been  presented  before,  in  vietr  of  its 
importance,  and  the  number  and  character 
of  the  telephone  exchanges  in  the  state,  is, 
perhaps,  a  matter  of  some  surprise.  Ita  im- 
portance lies,  not  so  nauch  in  the  individual 
intcreats  at  stake,  as  In  ita  elTect  upon  the 
interests  of  corporations  that  have  built  so 
many  miles  of  poles,  and  operated  so  many 
exehanges,  within  the  borders  of  the  state. 
In  whatever  light  It  may  be  viewed,  it  is  not 
entirely  free  from  difficulty.  The  question 
hns  arisen  in  many  of  the  states,  and  ad- 
jiidicHtions  upon  both  sides  are  numerous, 
and  not  without  helpful  value.  The  beat 
legal  thoi^rrht  of  the  country  haa  been  given 
to  its  consideration,  and  there  is  tittle  that 
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hu  becD  left  nnMid.  Both  sides  of  the  eon- 
troverej  have  beeo  preeented  by  eminent 
couueel,  and  oonaidered  hj  lea.rned  and  able 
Jndgea:  and  the  result  has  been,  as  before 
stated,  a  considerable  dtveraitT  of  opir-  — 
Kindred  questions  have  heretoio- "  --'-- 


basic  idea  of  street  dedication,  it  is  cot  be- 
lieved that  there  has  been  an;  radical  de- 
parture therefrom. 

The  fundamental  idea  of  street  dedication 
ia  tJiat  the  laud  bo  dedicated  is  to  be  »et 
apart  to  the  entire  public  for  such  public 
and  purpose  as  the  location  of  the  street, 
urban  or  suburban,  seems  to  require.  The 
primary  use  and  purpose  is  public  travel. 
The  servitude  imposed  on  the  land  is  the 
right  of  t^e  public  to  construct  and  maintain 
thereon  a  safe  and  convenient  roadifay, 
which  shall  at  all  times  be  open  and  free  for 
public  use  as  a  highway.  There  is,  however, 
an  easentjal  and  well- recognized  difference 
between  urban  and  suburban  servitudes.  The 
easement  of  the  one  is  much  raore  compre- 
hensive than  the  other.  Many  of  the  rules 
which  apply  to  the  one  class  of  easements  are 
wholly  without  force  as  against  the  other 
class.  Elliott,  Roads  k  Streets,  299.  This 
distinction  is  here  referred  to  in  view  of  the 
contention  made  by  defendant's  counsel 
hereinafter  to  be  notioed.  We  may  further 
premise  our  discussion  with  the  statement 
that  it  is  the  settled  law  of  Uiis  staU  that 
the  owner  of  land  abutting  on  a  sbeet  owns 
the  fee  to  the  center  of  the  street,  subject 
only  tt>  the  public  easement.  The  doctrine 
was  first  announced  in  Gardiner  v.  Tiadale, 
Z  Wis.  163,  SO  Am.  Dec.  407,  and  baa  been 
followed  in  a  line  of  decisions  since  almost 
as  numerous  as  the  published  volumes  of  Re- 
ports. This  being  so,  this  court  held  in  Ford 
y.  Chicago  rf  N.  W.  R.  Co.  14  Wis.  60B,  BO 
Sm,  Deo.  791,  that  the  railroad  company, 
could  not  appropriate  and  occupy  a  street 
with  its  traclc  without  consent  of  the  pro- 
prietors of  the  lots  bounded  by  the  street,  or 
compensation  made  to  them,  and  neither  the 
legislature  nor  the  municipal  autioritjes 
have  any  power  to  disperse  with  the  malting 
of  such  compensation.  See  Blesch  v.  Chi- 
eaqo  d  f.\  W.  R.  Co.  48  Wis.  168,  2  N.  W. 
113;  Buohner  v.  Chicago,  if.  d  N.  W.  R.  Co. 
fiO  Wis.  204,  IB  N.  W.  .-lO;  Hegar  v.  Chicago 
d  y.  W.  fl.  Co.  20  Wia.  024,  The  reason 
given  for  this  conclusion  as  stated  in  the 
Ford  Case  is  that  "the  two  uses  are  almost, 
if  not  wholly,  inconsistent  with  each  other, 
ao  that  takingthe  highwayfor  a  railroad  will 
nearly  supersfKle  the  former  use  to  which  it 
bad  been  legally  appropriated."  In  Bobart 
V.  Uilviaukee  City  R.  Oo.  2T  Wia,  1B4,  9  Am. 
Bep.  4til,  the  question  was  raised  whether 
the  construction  and  operation  of  a  horse 
railway  in  the  streets  of  a  city  imposed  a 
new  burden  upon  the  adjacent  lotownera,  tor 
which  they  were  entitled  to  compensation. 
There  were  conflicting  decisions  in  other 
states,  and  the  court  adopted  a  middle  doc- 
trine, sanctioned  by  the  courts  of  Ohio,— 
that  such  a  road  was  not  an  additional  bur- 
den entitling  the  lotowners  to  compensation, 
50  L.  B.  A. 


'  except  wbcfi  some  privat*  right  of  sucb 
'  owner,  such  as  free  access  to  bis  own  land  or 
buildings,  has  been  materially  impaired 
therel^.  Reasons  at  length  are  not  given  in 
the  opinion  for  this  ooncfusiou,  but  it  is  evi- 
dent that  it  cannot  be  justified  except  upon 
the  theory  that  the  street  railway  tends  to 
further  and  accelerate  tlie  original  purpose 
for  which  tie  dedication  was  made, — that  of 
public  travel.  In  the  recent  ease  of  Chicago 
d  y.  W.  B.  Oo.  v.  JfiliwMtfcee,  R.  d  E.  Elec- 
tric R.  Co.  95  Wis.  561,  37  L.  R.  A.  856,  70 
N.  W.  «78,  this  court  held  that  the  construc- 
tion and  operation  on  public  streetfl,  of  an 
electric  railroad  extending  between  several 
cities  or  towne,  for  the  transportation  of 
merchandise,  baggage,  mail,  and  express 
matter,  as  well  aa  passengeirs,  is  not  a  mere 
exercise  of  the  public  easement  previously 
acquired  by  the  establishment  of  such  street, 
but  imposes  an  additional  burden  thereon, 
and  is  the  taldng  of  private  property,  for 
which  the  abutting  owner  is  entitled  to  com- 
pensation!. Emphasis  was  laid  upon  the 
fact  that  it  was  a  commercial  railway,  do- 
ing other  business  than  the  mere  transporta- 
tion of  passengers,  and  also  that  the  com- 
munication was  between  somewhat  distant 
cities.  This  case  was  followed  in  Zehren  v. 
Milwaukee  Electric  B.  d  Light  Co.  SB  Wis. 
83,  41  L.  R.  A.  575,  74  N.  W.  538,  but  the 
doctrine  was  extended  so  far  as  to  hold  that 
an  electric  railway  running  upon  the  high- 
way through  country  towns  was  an  addi- 
tional burden  upon  the  highway.  The  ques- 
tion of  whether  such  a  system,  operated  by 
the  overhead  trolley,  with  its  necessary  poles, 
in  the  streets  ol  the  city,  was  an  additional 
burden,  was  expressly  reserved,  and  has  not 
yet  been  det«rmined  in  this  state.  The  rigbta 
of  the  abutting  lotowner  with  reference  to 
the  adjacent  street  has  received  considera- 
tion in  several  cases.  Thus,  in  Papu>orlh  v. 
Milwaukee,  04  Wis.  389.  25  N.  W.  431,  the 
right  of  the  lotowner  to  construct  vaults  or 
other  areas  under  a  sidewalk,  with  proper 
openings  therein,  was  sanctioned,  provided 
it  was  done  in  such  a  manner  aa  not  to  inter- 
fere with  or  endanger  public  travel.  Id  Hoff 
V.  Weber,  7S  Wis.  5B7,  48  N.  W.  859,  a  hay 
window  extending  over  the  sidewalk  in  such 
a.  way  as  not  to  interfere  with  traTeJ  was 
permitted.  The  fair  conclusion  from  this 
line  of  decisions  is  that  the  abutting  owner 
has  all  the  rights  of  an  absolute  owner  of 
the  soil,  in  the  streets,  subject  only  to  the 
public  easement  therein. 

It  may  be  admitted  that  the  Constitution 
of  the  state  is  the  only  limit  of  legislative 
power  over  the  highways  of  the  state.  The 
lines  within  which  sudi  power  is  to  be  re- 
strained are  such  as  were  indicated  in  the 
Ford  Case. — -that  ndther  the  legislature  nor 
municipal  authorities  can  authorise  the  tak- 
ing or  encumbering  of  a  public  street  for 
purposes  inconsistent  with  its  public  use, 
without  the  consent  of  the  lotowner,  unlesa 
some  provision  for  compensation  haa  been, 
made.  The  extent  to  which  l^fslative  au- 
thority may  go  would  be  to  grant  the  right 
of  street  occupancy,  subject  to  the  righta  ot 
the  owners  of  the  fee.    This,  it  is  beUercd, 
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Ii  M  UiAt  wu  intended,  and  all  that  the 
Icgialatore  had  Uie  right  to  grant,  by  the 
Mt  of  the  legiBlature  ol  March  11,  1848. 
See  Terr.  Laws  1648,  p.  257.  Thia  act  gave 
the  right  to  t«I^Tapb  companies  to  conelruct 
aod  maintain  their  lines  "from  point  to 
point,  upon  and  along  any  ol  the  public  roads 
■  .  .  within  the  limits  of  tlie  territory  or 
itate,  or  upon  the  land  of  any  individual, 
the  on-ners  of  the  land  through  which  said 
td^raph  lines  may  pass  having  Srst  given 
their  consent,"  piovided  the  same  aboiud  be 
so  constructed  as  not  to  incommode  public 
use.  This  law,  with  aome  slight  amend- 
ments, has  been  carried  into  the  different  re- 
visions since  that  time,  and  now  appears  in 
the  revision  of  1898  as  i  1778.  While  limited 
in  its  terms  to  tel^raph  companies,  this 
court  held  in  WUoonain  Teleph.  Co.  v.  Osh- 
koaK,  62  Wis.  32,  21  N.  W.  828,  that  the 
telephone  company  was  included  within  the 
meaning  of  the  statute.  It  should  be  noted, 
however,  that  the  Supreme  Court  of  the 
United  States  in  a  recent  case  come  to  a 
different  conclusion  regarding  an  act  of  Con- 
greas  of  simitar  import.  Richmond  v.  South- 
em  BoU  TeUph.  A  Teleg.  Co.  174  U.  S.  761, 
43  L.  ed.  1162,  ID  Sup.  Ct.  Rep.  7T8.  As  be- 
fore noted,  it  is  our  conviction  that  this  law 
grants  no  powers  to  use  the  street,  except  as 
sgainst  the  public,  and  was  not  intended  to 
cut  off  or  limit  the  rights  of  the  actual  own- 
ers of  the  land  affected  thereby.  Without 
authority  from  the  state,  the  placing  of  poles 
in  a  street  would  constitute  a  nuisance,  abat- 


this  statute  the  public  is  foreclosed  of  the 
right  to  object  to  the  poles  being  in  the 
street;  but  the  right  of  the  adjacent  owner 
remains  intact,  to  be  vindicated,  when  in- 
vaded, by  the  usual  processes  of  the  law.  The 
fact  that  the  power  of  emintoit  domain  has 
not  been  granted  to  telegraph  or  telephone 
companies  cannot  aSe«t  the  question.  It 
may  be  that  the  oompanies  have  not  asked 
for  it  'llie  fact  that  the  question  has  not 
been  brought  here  before  is  of  no  signifi- 
cance, except  as  indicating  how  great  has 
been  the  forbearance  of  parties  whose  rights 
have  been  invaded.  The  argument  that 
whenever  a  highway  has  been  laid  out  since 
1848  the  compensation  paid  therefor  included 
the  Qse  telephone  companies  might  put  it  to 
is  specious,   but   in   reality  overlook! 


ntf^  in  relation  to  the  taking  or  dedicati 

of  highways  and  the  one  in  question.  They 
do  not  relate  to  the  same  subject-maitter,  nor, 
in  their  purpose,  do  they  concern  the  same 
clais  of  people.  In  the  one  case  a  right  is 
given  to  the  entire  public;  in  the  other,  to  a 
few  corporations  doing  a  special  business, 
for  private  gain.  The  one  contemplates  only 
snch  occupancy  as  is  essential  and  necessary 
for  the  purposes  of  public  travel.  The  other 
grants  a  right  of  permanent  occupancy  to  a 
private  corporation,  conducted  for  private 
gain,  but  doing  a  business  of  public  utility 
and  convenience.  A  street  may  subsist,  and 
the  lotowner  have  the  complete  use  of  his 
adjacent  property.  Not  so  if  a  portion  of 
HUB.  A. 


the  street  has  been  permanently  taken  by 
poles  and  other  necessary  structures  for  a. 
telegraph  or  telephone  line.  No  one  doubts 
but  that  private  rights  are  affected,  by  the 
construction  and  maintenance  of  such  a  line, 
in  a  way  entirely  different  from  the  ordinary 
uses  of  a  highway.  Nor  is  there  room  to 
dispute  the  fact  Uiat  such  constructions  con- 
stitute a  permanenit  occupancy  of  the  land, 
independent  of  the  public  use.  This  occu- 
pancy being  for  the  direct -beneQt  of  private 
corporations,  and  only  for  the  indirect  bene- 
fit of  the  public,  how  can  it  be  said,  with  any 
show  of  justice,  that  when  land  is  con- 
demned for  a  street  the  public  must  not  only 
pay  for  its  use,  but  also  for  the  use  of  such 
quasi-public  corporations  as  the  legislature 
have  given  power  to  use  the  highways! 
There  is  also  another  consideration.  In  no 
case  that  has  ever  come  under  our  observa- 
tion, where  land  has  been  sought  to  be  con- 
demned, has  the  fact  that  the  street  might 
be  used  by  a  telegraph  or  telephone  company 
been  urged  as  an  element  of  damages.  There 
ore  thousands  of  miles  of  streets  and  high- 
ways in  the  state  where  no  telephone  poles 
have  ever  been  set,  and  where  none  ever  will 
be  set,  and  it  would  be  absurd  to  say  that 
the  owners  of  the  fee  ever  contemplated  pay- 
ment for  any  other  use  than  that  of  public 
travel.  There  is  no  parallel  between  this 
case  and  Huston  v.  Fort  Atkinton,  6S  Wis. 
350,  14  N.  W.  444.  The  court  there  asserts 
that  materials  in  one  portion  of  a  highway 
might  be  taken  to  repair  on  adjacent  high- 
way, the  purpose  being  in  aid  of  the  public 
use.  Streets  have  to  be  made  and  worked, 
hills  leveled,  and  depressions  filled.  Hence  it 
may  be  said  to  have  fairly  been  within  the 
contemplation  of  the  parties  that  the  sur- 
face should  be  moved  from  place  to  place  to 
carry  out  the  original  idea  of  street-making. 
On  the  genenJ  propMition  of  whether 
wires  and  p^es  are  an  additional  burden  for 
which  the  abutting  owner  is  entitled  to  com- 
pensation, there  is,  as  stated,  a  wide  diver- 
gence of  opinion  among  text  writers  and 
courts.  It  is  nniversally  admitted  that  the 
legislature  may  subject  the  highway  to  this 
usp.  The  question  Is  whether  it  can  be  done 
without  compensation  to  the  owner  of  abut- 
ting land.  As  stated  in  Eeasbey,  Electric 
Wires,  p.  71,  the  argument  on  one  side  is 
that  the  easement  of  highway  is  intercom- 
munication, or  the  right  to  use  the  highway 
by  the  public  generally  for  the  purposes  of 
intercommunication.  Its  purpose  has  been 
the  transmission  of  intelligence,  as  well  as 
for  travel  and  transportation.  It  has  been' 
used  by  the  post  horse  and  mail  wagon  as 
well  as  the  coach  and  the  cart.  When  new 
modes  of  travel  and  new  means  of  commu- 
nication become  necessary,  the  public  have 
a  right  to  use  them,  and  they  impone  no  new 
burden  on  the  soil  unless  they  are  inconsist- 
ent with  the  old  use;  and,  if  the  old  use  re- 
mains unimpaired,  the  owner  of  the  soil  has 
no  reason  to  complain.  Some  of  the  leading 
cases  supporting  this  view  are  here  noted ; 
Pierce  v.  Drew,  139  Mass.  76,  49  Am.  Bep. 
7 :  Irwin  v.  Oreat  SouiAem  Teleph.  Co.  37 
1m.  Ann.  63;  Cater  r.  yortkw«»t«m  Ttteph 
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Baxkange  Co.  60  Minn.  639,  2S  L.  EL  A.  310, 
«3  N.  W.  Ill;  Julia  Bldg.  A.uo.  y.  BeU 
Tclfph.  Co.  88  Mo,  258,  S7  Am.  Rep.  SBB; 
People  T.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721,  53  N.  W.  146;  Herthfield  v.  Rocky 
Mountain  Be«  TeZepA.  (7o,  12  Mont  102,  2B 
Pbi;.  SS3;  Mlgee  T.  OoeraAtner,  160  Ind.  127, 
-40  L.  R.  A.  370,  49  N.  E.  951.  On  the  other 
hand,  it  is  argued  that  the  streets  were  in- 
tended primanly  for  travel  and  transportA- 
tlon,  and  that,  although  they  were  intended 
also  for  the  tranimiaaion  ol  intelligence,  and 
"the  telephone  and  telegraph  are  used  for  that 

Surpose.  yet  the  mode  of  use  U  eo  wholly 
Efferent  from  the  old  one,  and  requires  such 
permsnent  occupation  of  the  soil,  that  it 
-cannot  be  iupposed  that  the  landowner  ever 
contemplatea  such  use  and  occupation.  He 
hai  onl^  given  the  right  of  use  for  a  public 
highway,  and,  If  he  cannot  complain  of  this 
permanent  occupation,  there  is  nothing  to 
prevent  the  posts  being  put  so  as  to  form  a 
barrier  between  hii  land  and  the  street,  and 
the  wires  from  being  so  numerous  as  to  be 
a-nnoying  and  dangarotis.  The  primary  law 
■of  the  highway  ia  motion,  and  whether  ve- 
Tiicles  are  ueed,  or  whatever  method  of  trans- 
mjesion  of  intelligence  ia  adopted,  the  vehicle 
muEit  move  and  the  intelligence  be  trans- 
mitted by  some  moving  body  which  must 
pass  along  the  highway,  either  on  or  over, 
or  perhaps  under,  it,  but  cannot  permanently 
appropriate  any  part  of  it.  The  authorities 
supporting  this  view  are  so  numerous  that 
it  may  be  said  with  confidence  that  the  great 
weight  of  judicial  opinion  is  in  its  favor. 
We  note  the  following  oaaes;  EeU  v.  A.meri- 
oart  Teleph.  A  Tcleg.  Co.  143  N.  Y.  133,  25 
■L.  R.  A.  040,  38  N.  E.  202;  Board  of  Trade 
Tpleg.  Co.  v.  Barnett,  107  111.  507,  47  Am. 
Rep.  453 ;  Postal  Teleg.  CdtU  Co.  t.  Eaton, 
170  111.  513,  39  L.  R.  A.  722,  40  N.  E.  385; 
Ameriaan  Teleph.  d  Titlcg.  Co.  v.  Pearce,  71 
Md.  53B,  7  L.  R.  A.  200,  18  AU.  910;  Weft- 
em  U.  Teleg.  Co.  y.  Williams,  86  Va.  698,  8 
L.  R.  A.  429,  11  B.  E.  106;  Chesapeake  it  P. 
Teleph.  Co.  v,  Maoken^e,  74  Md.  38,  21  Atl. 
690;  Blashfield  v.  Empire  State  Teleph.  d 
TelF.g.  Co.  71  Hun,  632,  24  N.  Y.  Supp.  1006; 
Smith  T.  Central  Diet.  Print.  &  Tel.  Co.  2 
Ohio  C.  C.  269;  Btov:«r»  T,  Potial  Teleg. 
Cable  Co.  68  Miss.  669,  12  L.  R.  A.  804,  9 
So.  366;  Pacific  Postal  Telfg.  Gable  Co.  v. 
Irvine,  49  Fed.  Sep.  113 ;  tliooll  r.  Sevi  York 
A  N.  J.  Teleph.  Co.  82  N.  J.  L.  733,  42  Atl. 
583;  Heioelt  v.  Western  V.  Teleg.  Co.  * 
Mackey,  424,  13  Wwh.  L.  Rep.  466.  See 
Halaey  v.  Rapid  Trangit  Street  R.  Co.  47  N. 
J.  Eq.  330,  20  Atl.  359 ;  Sterling's  Appeal, 
111  Pa.  35,  56  Am.  Rep.  246,  2  Atl.  105; 
Broome  v.  New  York  &  V.  J.  Teleph.  Co.  42 
N.  J.  Eq.  141,  7  Atl.  851 ;  Jaynes  v.  Omaha 
R(r.rt  R.  Co.  63  Neb.  631,  30  L.  R.  A.  751, 
74  N.  W.  67.  In  addition  to  tJie  oourU,  the 
text  writers  quite  uniformly  subscribe  to 
this  doctrine.  Mr.  Lewis,  in  his  work  on 
Eminent  Domain  (S131),soysr  "The  lines 
-of  a  telegraph  or  telephone  company  are  on 
the  same  footintr  as  the  steam  railroad. 
They  form  no  part  of  the  equipment  of  a 

"    '  tirely  forrign  to 
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ject  says;  "And  the  sounder  rule  seems  to 
be  that  tbe  abutting  owner  ought  to  be  com- 
pensated for  all  actual  injury  to  his  prop- 
erty, or  the  right  to  use  the  same."  Tiede- 
man,  Mun.  Corp.  |  207.  Randolph  on  Emi- 
nent Domain  (i  407)  says  that  the  prevail- 
ing opinion  U  that  the  plant  of  a  telegraph 
or  telephone  company  is  an  additional  servi- 
tude. See  also  Croswetl,  Electricity,  f  110; 
Thompson,  Electricity,  i  18;  Elliott,  Roads 
ft  Streets,  pp.  634,  536;  2  DUI.  Mun.  Corp. 
I  e98a.  In  view  of  tiiis  overwhelming  ar- 
ray of  court*  and  law  writer*  in  favor  of 
the  latter  rule,  and  in  view  of  the  adoption 
by  this  court  of  the  middle-ground  doctrine 
mentioned  in  the  Hobart  Case,  we  feel  com- 
pelled to  drop  into  the  ranks  of  the  majority, 
and  sanction  tnis  rule  as  the  policy  and  law 
of  this  state.  Every  question  and  every  ar- 
gument bearing  on  the  situation  has  been 
raised  and  nsed,  and  considered  and  deter- 
mined, in  the  cases  cited;  and  nothing  that 
we  can  say  will  add  to  their  weiirht,  or  be 
likely  to  convince  the  doubting.  The  sugges- 
tion that  the  adoption  of  this  rule  will  crip- 
ple or  destroy  tlie  commerce  of  the  state  is 
weif;hty,  but  the  rights  of  the  public,  or  of 
corporations  engaged  in  conducting  business 
of  a  public  character,  cannot  be  allowed  to 
prevail  over  the  rights  of  individuals,  except 
in  the  way  painted  out  in  the  ConatitutitHi. 
The  fact  that  some  of  the  cases  mentioned 
were  decided  with  reference  to  the  location 
of  poles  on  country  roads  does  not  lessen 
their  weight.  If  it  be  a  fact,  as  we  believe 
it  is,  that  in  the  dedication  or  condemnation 
of  streets  the  taking  and  occupancy  of  a  ape- 
ciflc  portion  for  permanent  structures  waa 
not  within  tbe  contemplation  of  the  parties, 
then  the  argument  of  the  greater  rights  of 
the  public  in  city  street*  fails.  The  ^eedom 
of  use  and  enjoyment  of  adjoining  property 
have  been  interfered  with,  and  a  definite  por- 
tion of  both  street  and  highway  has  been 
taicen,  contrary  to  the  original  purpose,  and 
without  compensation. 

On  the  trial  the  complaint  was  objected  to 
as  having  a  double  aspect.  It  was  claimed 
that  it  contained  allegations  which  would 
make  the  action  either  at  law  or  in  equity, 
to  suit  the  cxigendes  of  the  pleader;  and 
the  court  waa  asked  to  compel  the  plaintiffs 
to  elect  as  to  which  aapect  of  the  case  tJiey 
intended  to  adopt  This  request  was  denied, 
and  the  case  was  submitted  to  a  jury,  and  > 
special  verdict  taken.  Afterwards  IJie  court 
became  convinced  that  the  suit  waa  one  in 
equity,  regarded  tJie  flndingi  of  the  jury  aa 
advisory  only,  and  judgment  was  ordered  for 
defendant,  mainly  on  tiie  theory  that  the  pol« 
in  dispute  did  constitute  an  aidditiooal  bur- 
den on  the  street  Without  entering  into 
any  formal  discussion  of  the  matter,  we  shall 
assume,  aa  counsel  for  both  parties  and  the 
court  have  assumed,  that  the  action  is  one 
in  equity  to  abate  a  private  nuisance,  under 
chapter  137.  Rev,  Stat.  The  proof  amply 
shows  that  defendant  entered  upon  the  plaln- 
tifTs  land,  and  erected  an  unsightly  pole  im- 
medtatelv  in  front  of  their  show  window, 
and  wbicli  In  some  degrea  interfarea  with  tli« 
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The  judgment  U  therefore  reverted,  and 
the  cause  a  renianded,  with  directions  to  en- 
ter judgment  for  the  plaintiffa  for  the  re- 
iDOTtl  of  the  poie,  and  foi  the  dkmagee  found 
ly  the  jury. 

So  ordered. 


Patmelia  METZGER,  Kwpt, 
H.  H.  HOCHREIN,  ipp(. 
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Vallelovslr  to  erect  an  analKbtlr  kick 
board  fence  on  one'B  own  property  In  anch 
t  wtj  ai  to  obatmct  ISe  pauage  o(  light  and 
air  and  obitruct  tba  view  lo  and  from  a 
aelghbor's  dwelllcg,  bT  reason  ol  which  iti 
Tilue  Ih  Injored  and  tbe  dm  at  the  houw  S4 
a  dwelling  pluce  wUI  hava  to  be  abandoned, 
la  not  an  actionable  wrong. 

(June  31.  IMW.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  SheboyKan  County 
in  favor  of  plaintiff  in  a  proceeding  to  en- 
join the  maintenance  of  a  fence  which  waa 
allied  to  conGtitut«  a  nuiMnee.     ReDersed. 

BUtement  by  Mkralisll,  J.: 

Action  to  restrain  an  alleged  nuisance  on 
faeti  let  forth  in  the  complaint  in  substanee 
M  follows:  Plaintiff  owns  lota  6,  6,  T,  and 
8  of  block  16,  division  1,  in  the  village  of 
<91enbeulah,  Wisconsin,  on  which  she  has  a 
dwelling  house  located  about  4  feet  from  the 
west  line,  surrounded  by  made  lawns  and 
nrds,  making  an  attractive  and  valuable 
name.  Defendant  owns  the  adjoining  lot  on 
tile  west  of  plaintiff's  land,  in  connection 
with  other  lots,  on  which  he  has  a  dwelling 
hmue,  located  about  EO  feet  from  the  division 
line.  July  £2,  1869,  defendant  set  rough 
tamarack  pasta,  from  8  to  16  feet  high,  along 
•aid  division  line,  wboUy  on  his  own  land, 
about  4  feet  from  the  line  of  plaintiff's 
dwelling  house,  and  extending  back  from  the 
•treet  front  about  80  feet  He  strung  wires 
from  the  tops  of  such  posts  to  his  house,  in 
order  to  hold  the  posts  firmly  in  position, 
and  on  and  supported  by  such  posts  he  con- 
structed a  tight  board  fence  of  rough,  old, 
nniightly  and  partly  decayed  lumber  taken 
from  an  old  ice  house,  eueh  fence  being  from 
B  to  16  feet  high,  the  highest  part  being  op- 
posite the  windows  in  plalntifrs  house.  Said 
itmcture  is,  by  reason  of  its  unsightly  char- 
scter  and  proximity  to  plaintiff's  house,  a 
Buiuince.  It  was  wilfully  and  maliciously 
■srected.  It  partially  sbuta  off  the  view  from 
plaintiff's  bousB  to  the  street  and  from  the 


Nora. — As  to  liability  for  matlcloni  erection 
«I  fence,  see  Letts  v.  Keaaler  (Ohio)  40  L.  S. 
A.  ITT,  and  noM;  also  Eataselt  v.  Pelsr  (Wash.) 


street  to  the  houae,  greatly  injures  the 
value  of  the  property  for  rent  or  sale,  and  if 
it  be  permitted  to  continue  the  use  of  such 
house  as  a  dwelling  place  ^ill  have  to  be 
abandoned. 

The  defendant  demurred  to  the  complaint 
upon  the  ground  that  it  fails  to  state  facta 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  defendant 

Jfr.  IL  O.  Keftd,  for  appellant: 

The  easement  of  light  and  air  cannot  ba 
created  by  prescription. 

6  Am.  A  En^.  Enc.  Law,  p.  152. 

A  prescriptive  right,  springing  up  under 
the  narrow  limitation  of  the  English  law,  to 
prevent  obstructions  to  window  lights,  can- 
not be  applied  to  tlie  growing  cities  and  vil- 
lagea  of  this  country  without  working  tha 
most  mischievous  consequences,  and  has 
never  been  deemed  a  part  of  our  law. 

Quest  V.  Reynclda,  58  III.  47S,  IB  Am. 
Sep.  570;  2  Woodfall,  Land,  ft  T.  p.  703, and 
notes;  Taylor,  Laud,  ft  T.  SS  239,  380,  and 
notes;  Mullen  v.  Strieker,  10  Ohio  St.  135, 
2  Am.  Rep.  379;  Pierre  v.  Femald,  26  Me. 
436,  46  Am.  Dec.  S73 ;  Parker  v.  Foote,  10 
Wend.  308;  Uyert  T.  Gemmel,  10  Barb.  637; 
Whealleg  v.  Baugh,  26  Pa.  532,  64  Am.  Dec 
721;  Carrig  v.  Dee,  14  Gray,  583;  Hubbard 
V.  Totcn,  33  Vt.  2B5;  Klein  v.  Qehrung,  2S 
Tex.  Supp.  238,  78  Am.  Dec.  866;  Ward  t. 
Neal,  37  Ala.  600;  PoieeH  v.  Bima,  6  W.  Va. 

1,  13  Am.  Pep.  620;  Btein  v.  Sauek,  66  Ind. 
65,  26  Am.  Rep.  10;  Cherry  v.  Stein,  11  Md. 
23;  Hayden  v.  Dwtcher,  31  N.  J.  Eq.  217. 

There  is  no  right  of  prospect  which  will 
prevent  the  erection  of  an  awning  on  a 
neighboring  lot. 

Uawkitu  V.  Sander*,  46  iSXeb.  491,  8  N.  W. 

es. 

The  motive  of  a  person  is  of  no  consequence 
when  the  party  does  not  violate  the  rights 
of  another. 

Allen  v.  Einyon,  41  Mich.  282,  1  N.  W. 
863. 

The  proper  and  lawful  remedy  against  tha 
acquiring  of  an  easement  of  light  and  air  ia 
obstructing  the  view  from  such  windows  fay 
any  efficient  means. 

2  Washb.  Beal  Prop.  60 ;  if  oAon  v.  Brown, 
13  Wend.  261,  28  Am.  Dec.  461;  Sonael  v. 
Cojuint,  12  111.  App.  260;  Quest  v.  lUynoldt, 
68  111.  478,  18  Am.  Rep.  670. 

An  action  on  the  case  for  a  nuisance  lies 
not  if  one  builds  a  house  or  other  structure 
whereby  the  prospect  of    another    is    inter- 

Aldred'a  Gate,  9  Coke,  68;  Comyns,  Dig. 
420;WaBhb.  Easements  ft  Servitudas,p.401; 
Klein  v.  Oehring,  25  Tex.  Supp.  233,  78  Am, 
Dec.  566;  Keata  v.  Sugo,  116  Mass.  204,  16 
Am.  Rep.  80;  Lapere  v.  Luokey,  23  Kan. 
634,  33  Am.  Ilep.  106;  Mullen  v.  Strieker,  1» 
Ohio,  136,  2  Am.  Rep.  379;  Failoon  v.  Schill- 
ing, 20  Kan.  202,  44  Am.  Rep.  642;  Quintini 
v.  Bov  St.  Louia,  04  Hiss.  4S3,  60  Am.  Rep. 

02,  1  Bo.  B&6. 

The  defendant  had  a  legal  right  to  ereot 
this  fenoa  upon  hia  own  land,  and  hia  motiva 
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or  intent  should  not  be  taken  into  consid- 
eration. 

Cooley,  Inoideotal  Injuiiea,  14  A]b,  L.  J. 
p.  61;  Jenkinav.  Foicler,  24  Pa.  308;  Au- 
burn d  C.  PI.  Road  Co.  V.  Douglass,  S  N.  Y. 
444;  Phelpt  v.  Ncwlen,  72  N.  Y.  3B,  28  Am. 
Rep.  93. 

Mt.  a.  C.  Shkw,  for  respondent; 

The  word  "nuisance"  ia  applied  to  that 
class  of  wrong!  that  arise  from  tbe  unrea- 
sonable, nnwurrauUble,  or  unlawful  use  bj 
one  of  his  own  pro^rty,  real  or  personal, 
working  an  obstruction  of,  or  injury  to,  the 
rights  of  another,  and  producing  gucb  ma- 
terial annoyance,  inconvenience,  discomfort, 
or  hurt  that  tbe  law  will  presume  consequent 
damages. 

16  Am.  A  Eng.  Enc.  Law,  p.  B22. 

Tbe  word  literally  means  annoyance. 

NoroTosi  V.  Thorns,  51  Me.  503,  81  Am. 
Dec  588;  Burditt  v.  Stoenson,  17  Tex.  449, 
07  Am.  Dec.  606;  Coker  v.  Birge,  9  Ga.  425, 
S4  Am.  Dec.  347;  Backney  v.  Slate,  B  Ind, 
484;  Taylor,  Land.  &  T.  S  201 ;  Cooley,  Torte, 
t  690;  10  Am.  &,  Eng.  Enc.  Law,  p.  834; 
Orady  v.  WoUnct;  46  Ala.  381,  7  Am.  Rep. 
093;  Stone  v.  Bumpui,  40  Cal.  428;  Knoa  v. 
yew  York,  55  Barb.  404. 

It  is  not  necessary,  to  constitute  a  private 
nuisance,  tbat  the  act  or  thing  complained 
of  should  be  noxious,  in  the  sense  of  being  in- 
jurious to  health;  it  is  enough  that  there 
IB  a  material  interference  with  the  ordinary 
comforts  and  conveniences  of  life,  tbe  phyai- 
cal  comforts  of  human  existence,  by  an  or- 
dinary and  reasonable  standard. 

Walter  v.  Selfe,  4  DeO.  &.  S.  315;  Gromp 
V.  Lambert,  L.  K.  3  Eq.  409;  Pollock,  Torts, 
p.  331 ;  Parke  v.  Kilkam,  8  Cal.  77,  6S  Am. 
Dec.  312;  Wabash  A  E.  Canal  v.  Bpeara,  10 
Ind.  441,  79  Am.  Dec.  440;  Carhart  v.  Au- 
burn Oaalight  Go.  22  Barb.  308. 

It  cannot  be  regarded  as  a  maxim  of  uni' 
versal  application  that  malicious  motives 
cannot  make  tbat  a  wrong  which  is  in  its 
own  essence  lawful. 

Cheiley  v.  King,  74  Me.  164,  43  Am.  Hep. 
877. 

Where  a  party,  in  the  exercise  of  a  private 
right  over  nia  own  property,  on  a  portion  of 
his  own  land  does  acta  which  interfere  with 
his  neighbor's  rights  to  the  enjoyment  of 
pure  air,  and  cause  injury  to  his  neighbor's 

Sroperty,  and  there  are  other  situations  on 
is  own  land  where  he  might  do  the  same 
act  with  equal,  or  nearly  equal,  benefit  to 
himself,  and  without  any,  or  considerably 
less,  inconvenience  to  his  neighbor,  the  court 
will  interfere  by  injunction. 

Spelling,  Extraordinary  Relief,  i  441 ; 
Chesley  v.  King,  74  Me.  184,  43  Am.  Rep. 
577. 

At  this  date  a  man  has  a  right  to  build  a 
window  in  his  house  overlooking  his  neigh-  | 
bor's  land,  and  he  gets  or  gains  no  easement 
in  his  neighbor's  property  by  so  doing,  and 
no  lapse  of  time  will  make  bis  light  ancient 
or  prevent  his  neighbor  from  the  beneficial 
use  ol  his  property,  even  to  the  detriment  or 
total  destruction  of  lieht  and  air  from  his 
windows,  if  such  windows  are  so  near  the 
premises  of  his  neighbor  tbat  his  building 
50  L.  R.  A. 


upon  his  land  will  darken  or  destroy  them. 

Such  being  the  law  here,  the  reason  for  Uie- 
decision  in  Mahan  v.  Brown,  13  Wend.  261, 
28  Am.  Dec.  401,  does  not  exist,  and  can  have 
no  application  to  the  case  under  considera- 

Burke  v.  Smith,  09  Micb.  380,  37  N.  W. 
838 ;  Flaherty  v.  Moran,  81  Mich.  52,  8  L.  K. 
A.  183,  45  N,  W.  381;  Kirkvmod  v.  Finegan, 
95  Mich.  543,  55  N.  W.  457;  Peek  v.  Roe, 
110  Mich.  52,  87  N.  W.  1080. 


The  qu  eat  ion.  presented  here  is,  May  a  per- 
son rigiitly  use  his  own  land  as  he  sees  fit. 
regardless  of  bis  motives,  if  that  use  render 
adjoining  property  less  valuable  and  desir- 
able for  dwelling-house  purposes,  merely 
from  diminished  beauty  of  surroundings  and' 
access  of  light  to  tbe  property,  and  oppor- 
tunity to  see  it  from  the  surrounding  terri- 
tory and  to  freely  view  such  territory  there- 
from, there  being  nothing  projected  from  the 
adjacent  land  causing  any  injury  to  such 
property  or  its  occupants?  It  will  be  not«d 
that  it  is  not  claimed  the  acts  complained  of 
caused  any  physical  injury  to  plaintiffs- 
property  or  to  the  occupants  thereof.  The 
sole  complaint  is  that  the  beaut;  and  cheer- 
fulness of  the  property  has  been  injured  by 
defendant's  conduct,  and  that  the  structure 
complained  of  was  erected  unreasonably  and 
with  malicious  motives.  So  the  case  comes 
down  plainly  to  the  inquiry  stated. 

It  is  not  on  easy  task  to  define  with  clear- 
ness what  constitutes  a  nuisance,  so  tbat 
each  ease,  as  it  arises,  can  be  accurately- 
tested  thereby.  Probably  the  language  of 
Wood  on  Nuisances,  at  S  1,  often  quoted  with 
approval  by  this  court,  comes  as  near  strict 
accuracy  as  the  nature  of  the  subject  will 
permit;  Every  unlawful  use  by  a  person  of 
his  own  property  in  sucb  a  way  as  to  cause 
injury  to  the  property  rights  of  another,  pro- 
ducing material  annoyance,  inconvenience^ 
discomfort,  or  hurt;  and  every  enjoyment 
by  one  of  his  own  property  which  violates' 
the  rights  of  another  in  an  essentia]  d^ree, 
— constitutes  an  actionable  nuisance.  In  ap- 
plying that  to  any  given  state  of  facta,  it 
must  be  kept  in  mind  that  the  injury  re- 
ferred to,  whether  to  property  or  the  oc- 
cupants thereof,  is  physical.  A  trade  may 
be  carried  on  in  such  a  way,  either  by  pollut- 
ing the  atmosphere  or  by  creating  such  dis- 
turbances as  to  cause  physical  inconvenience- 
to  the  occupants  of  adjoining  property,  as 
to  constitute  a  nuisance  within  the  rule 
stated;  but  acts  which  do  not  reach  the  ad- 
joining property  in  a  physical  sense,  yet  di- 
minish its  value  and  deairability  for  a  par- 
ticular use,  as  for  dwelling-house  purposeSr 
have  not  been  supposed  to  constitute  an  ac- 
tionahle  nuisance.  True,  there  are  dccisions- 
in  the  state  of  Michigan,  and  some  ificfa  of 
courts  elsewhere,  to  the  effect  that,  it  OD» 
maliciously  use  his  own  property  to  the  an- 
noyance of  his  neighbors,  regardless  of  any- 
physical  discomfort  to  them,  he  is  guilty  of 
an  actionable  nuisance :  the  element  of  malic«- 
Tendering  that  an    actionable   wrong  whi^ 
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muld  otherwiH  b«  rightful.  That  doctrine, 
faamver,  has  very  little  lupport.  None,  in 
fict,  where  the  rules  of  the  common  law  have 
lot  bem  changed  b;  legislation  and  the 
courts  have  kept  strictly  within  their  legiti- 
mate sphere  as  administrators  of  the  law. 
The  general  rule  is  that  whatever  a  man  may 
Uwfutlj  do  on  his  own  propertj  under  any 
circumetancts,  he  may  do  regavdleas  of  the 
motive  for  his  conduct.  16  Am.  A,  Eng. 
Ene.  Law,  p.  930;  South  Royalton  Bank  v. 
Buffolk  Bank,  27  Vt,  505;  Mahan  v.  Brotcn, 
13  Wend.  2G1,  28  Am.  Dec.  401;  PhelpB  v. 
Hoaien,  72  N,  Y.  40,  28  Am.  Rep.  03;  Bor- 
tUaux  V.  Greene,  22  Mont.  254,  5(i  Pac.  21B; 
RidtottI  V.  Knox,  148  Mass.  3&S,  2  L.  R.  A. 
81,  19  N.  B.  390;  Quest  v.  Reynold*,  6S  lU. 
478,  18  Am.  Rep.  G70.  That  doctrine  is  as 
well  defined  in  the  common  law  aB  any  that 
hu  to  do  with  tha  righta  and  remedies 
cogniiable  by  courts,  and  courts  that  have 
depirted  from  it  have,  as  it  seems,  tres- 
ptued  upon  the  domain  of  the  legislative  de- 
partment of  the  government. 

la  Rideout  v.  Knot,  148  Mass.  368,  2  L.  B. 
A.  31, 10  N.  £.  3B0,  the  power  of  the  legisla- 
tare,  even,  was  questioned  to  curtail  the  use 
tiy  a  person  of  his  own  property  to  the  extent 
of  preventing  its  malicious  use,  the  act  un- 
der consideration  tielng  one  to  prevent  the 
maintenance  of  unreaaonahly  high  fences 
from  malicious  motives.  The  court  said,  in 
effect,  that  the  ownership  of  land  carriea 
vilh  it  the  constitutional  right  to  enjoy 
luch  land  in  any  way  the  owner  aces  fit, 
limited  only  to  such  external  effects  as  di- 
minish the  physical  enjoyment  of  adjoining 
property;  that  such  right,  regardless  of  the 
moUve  for  its  exercise,  is  a  property  right 
•ithin  constitutional  protection,  the  same 
u  any  other  property  right,  and  cannot  be 
inUrfered  with  except  to  the  extent  of  rea- 
•onable  police  regulations;  that  legislation 
preventing  the  unreasonable  maintenance  of 
s  high  fence,  where  a  tiad  motive  is  the  sole 
purpose  thereof,  is  within  the  limits  of  the 
constitutional  exerciae  of  police  power.  But 
it  nu  intimated  that  legislation  prohibiting 
the  maintenance  of  a  fence  where  a  bad  mo- 
tive for  such  maintenance  is  coupled  with 
»Die  other  that  would  cause  it,  independent 
of  the  mere  desire  thereby  to  annoy  an  ad- 
joining owner,  would  contravene  constitu- 
tional righta  of  property.  The  result  of  the 
cue  was  that,  but  for  the  statutory  police 
relation  of  the  height  of  fences,  the  plain- 
W  would  have  been  remediless  regardless 
of  the  height  of  the  fence  in  question  or  the 
iiioUve  for  erecting  and  maintaining  it. 

In  the  very  recent  case  of  BordeaMa  v. 
Ortene,  22  Mont.  2E4,  SS  Pac.  218,  where  the 
fence  complained  of  was  40  feet  high,  the 
Mart  said  that  the  right  of  one  landowner 
to  erect  a  structure  so  as  to  shut  off  air  and 
light  from  the  windows  of  a  building  on  ad- 
jaioing  property,  is  unaffected  by  the  mo- 
tire;  therefore,  Uiat  whether  the  fence  in 
question  was  erected  as  an  improvement  or 
orruiment  to  the  property  on  which  it  was 
located,  or  purely  to  annoy  adjoining  land- 


owners,  made  no  difference  as  to  the  legal 
right  to  maintain  it. 

With  few  exceptions,  the  authorities  are 
all  in  harmony  with  the  foregoing,  clearly 
indicating  that  the  complaint  in  question 
fails  to  state  a  cause  of  action,  and  that  the 
demurrer  was  improperly  overruled. 

This  is  one  of  the  many  cases  that  may 
arise  where  the  doctrine  of  personal  liberty 
and  personal  dominion  of  one  over  his  own 
property  enables  him  to  do  things  to  the  an- 
noyance of  others,  not  causing  actual,  ma- 
terial physical  discomfort  to  them,  for  which 
there  is  no  punishment,  except  loss  of  that 
respect  which  every  right-thinking  man  de- 
sires from  his  neighbors,  and  the  possession 
of  which  is  a  source  of  daily  enjoyment.  If 
one  is  so  constituted  as  not  to  be  susceptible 
to  those  feelings  which  a  reasonably  well- 
balanced  man  is  supposed  to  possess,  and  ii 
BO  constituted  as  to  obtain  more  pleasure 
out  of  needlessly  annoying  others  than  by 
securing  and  retaining  their  respect  aa  a 
mani)'  member  of  society,  his  sovereign  right 
in  his  own  property,  to  use  it  as  he  may  ao 
far  as  that  use  does  not  physic»lly  extend 
outside  his  boundaries  to  the  detriment  of 
others,  may  be  so  exercised  as  to  violate  the 
moral  obligations  which  every  member  of 
society  owes  to  his  neighbors,  without  any 
penalty  being  visited  upon  him  for  his  mis- 
conduct, of  which  he  can  be  made  conscious. 

The  order  overruling  Ike  demurrer  i*  re- 
verted, and  the  cause  remanded  for  further 
proceedings  according  to  lav. 


Emily  HARRINGTON  «(  al.,  Reapta., 
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1.  ProprrtT,  botk  re«l  and  vevaoB^i 
— tli«  latter  belnK  mncli  less  tban  »mt- 
flcl«nt  to  pnr  the  exneniei  of  admlB- 
lilcrlnK  tbe  retBle.  the  funeral  ex- 
penses HDil  debt*  of  tbe  decenird,— 
was  wlllrd  as  follows^  Certalo  articles 
named  to  spccifled  peraons ;  the  real  estate  to 
be  converted  Into  nione;  ;  three  foartha  ol  tbe 
net  estate  lett  after  parment  of  tbe  debts 
and  expenses  mentioned  to  be  paid  to  named 
trustees  to  be  liipended  Id  their  discretion  In 
temperance  work  In  tbe  citj  ot  Ullwaukee, 
the  greater  part  tar  tbe  beneSt  ot  two  temper, 
ance  ortnnliatlons  in  said  cltT,  bat  In  case 
ol  either  organliatlon  decldlDK  to  erect  a 
balldlne,  tbe  whole  fund  Cben  remalnlnji  to  be 
used  for  that  purpose,  and  In  anr  event  the 

*IIeadnotes  by.MABSHiu.,  J. 

Som. — As  to  detlnlteneas  of  charitable  gifts, 
see  also  note  to  Cottman  v.  Grace  IN.  T.J  S 
L.  R.  A.  149 ;  neiskell  v.  Chickasaw  Ladle  No. 
8  (Teno.)  4  L.  R.  A.  BBS,  and  note;  Strattoa  t. 
Ph7ilo-M«llca1  Inatltnte  (Mass.)  5  L.  R.  A. 
33;  Bullard  v.  Chandler  IHesa)  S  L.  B.  A. 
104.  and  nolo;  TUden  v.  Green  (N.  Y.)  14  L. 
R.  A.  33  :  Gambel  v.  Trlppe  (Ud.)  IB  L.  R.  A 
286;  Kelly  v.  Nichols  (R.  I.)  IB  I~  R.  A.  4" 
and  People  v.  Powers  (N.  Y.)  36  L.  I 
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entire  fund  to  be  eipeoded  wtthln  Bve  ye&r* 
from  tiB  receipt  bj  ibe  tmateea:  e.11  tbe  rot, 
residue,  uid  remainder  of  the  eetue  to  eal- 
tnlu  percon*  named.  Held: 
m.  The  poeltlTe  dlrcclion  to  redne* 
tkc  real  estate  to  Boner  lor  all  the  pur- 
poBSB  oF  tbe  will,  b7  equllible  eonTersloo,  ■■:- 
eompllthed  tb&t  result  Irom  tbe  time  tbe  will 
took  eBect. 

b.  \%lien  a  will  direct*  the  eoaver- 
■lOD  ot  realtr  Into  peraoBKltr  for  a  pai- 
tlcular  but  vo[d  purpose,  tbe  doctrine  of  equit- 
able eoDTenlDii  does  not  sppl; :  but  unleai 
otberwlae  clearlir  Indicated  b^  lacb  will,  eucb 
realty  will  pan  to  tbe  belr*  aa  propertT  dh- 
dlipooed  ot  tberebj. 

e.  It  BotwlthataBdlBK  the  fallBrc  of 
m  pBrpoae  FeqnlrlBV  a  eo  over  si  on  of 
realtr  Into  pecsonalt;  to  satlsf;  It,  tbe  In- 
tontloQ  Ii  manireit  to  accompllib  a  dlitrlbu- 
tton  ot  tbe  estHlB  In  tbe  torm  ot  moutj,  thst 
Intent  will  accompllib  tbe  eooTeralon  of  tbe 
realty  Into  personalty  In  equity:  and  aoleii 
otberwlae  clearly  Indicated  a  toIO  bequett 
will  fall  Into  tbe  lealduum  and  go  to  tbe  reald- 
nary  lesatee  If  there  be  auch. 
a.  The  bleadlnc  ot  real  and  personal 
proLiertr  1b  oae  fnad  foe  all  purpoiea  of 
a  will,  Blrongly  arldencea  an  Intent  that  the 
whole  eatate  ahall  at  all  erent*  be  dlatrlbuted 
aa  personal  property. 

«.  It  the  residue  ot  «b  eatate  be  di- 
vided br  tbe  terwa  of  tbe  will,  and  S 
part.  a(  euch,  be  willed  to  ooe  peraoD,  and  a 
part,  as  such,  to  another,  and  tbe  will  be  void 
aa  to  ooe,  tbe  portion  that  would  otherwise  go 
tbat  nay  will  not  swell  the  portion  solng  tbe 
other,  hut  will  pass  to  the  heirs  as  property 
undisposed  of  by  tbe  will  In  the  absence  of  a 
eleat  Intent  to  ths  ciHitrary. 
t.  Tbe  rale  last  iBeatloBed  does  aot 
>Vp1r  where  there  Is  a  beqaest  ot  ■ 
apeeldc  part  of  the  net  eetate  to  one  person 
and  all  tbe  rest  and  residue  of  tbe  estate  Is 
tiequeathed  by  a  resldnary  elaoae  In  fenaral 
language,  anleai  a  clear  Intoit  to  the  con- 
trary be  roan  If  en  by  tbe  will. 
••  Tbe  beqaeat  of  three  toapths  ot  tbe 
aet  estate  to  trastees  to  expead  In  tem- 
perance work  In  the  city  of  Milwaukee  Is  a 
▼•lid  bequest  for  a  charitable  awe,  and  that 
Testa  on  the  fallowing  principles: 

a.  Tbe  Domneoa-IaiT  srsieia  ot  trasts 
for  charitable  Dses  did  not  originate  with, 
nor  Is  It  dependent  upon,  tbe  statate  of  it 
Bill.  chap.  4. 

b.  A  trust  tor  a  partloalar  aad  TallA 
aharltable  pnrpose,  as  dlstingDlibed  from 
a  bequest  In  trust  for  charity  generally. 
•natalnable  Id  chancery  before  tbe  statu' 
Blliabetb  solely  b;  the  Judicial  power  of  the 
court,  and  to  that  extent  such  statote 
inetely  conflrmatory  of  tbe  common  law :  and 
to  the  same  extent  anch  statate  was  adopted 
■s  a  part  of  tbe  common  law  ot  this  country 
and  prevails  In  tbis  state. 

e.  In  sastalnlBK  a  traat  of  the  ebar- 
■teter  laat  above  iBdiented,  conrta  of 
equity  resort  to  liberal  rules  of  constractton 
to  determine  the  Intent  of  the  donor,  enab- 
ling them  to  go  to  the  limit  of  the  genetal 
purpose  Indicated  by  tbe  donor,  and  do  every- 
thing necessary  to  enforce  such  purpose,  bat 
not  to  go  outBlde  ol  It  Into  the  realms  of  pre- 
rogative authority  governed  by  tbe  oy  prte 
doctrine  strictly  so  called. 
d.  The  or  prjs  doetrlae,  aa  ladlca- 
tlTe  ot  prer»a:*tlTe  aatborlly,  does  not 
prevail  Id  this  ttate,  but  aa  regards  liberal 
ML.R.  A. 


rales  of  conatnictlon  ot  charitable  trosts;  ap- 
plied In  chancery  In  Bngland  Independent  at 
tbe  statate  ot  Sllubeth.  It  does  prevail, 
e.  Cr  prts  power,  aa  eoaniaoBlr  aa- 
deratood,  baa  two  teatareai  One,  the 
right  to  exercise  prerogative  authority,  ena- 
bling a  court  todealwltha  bequest  to  a  charit- 
able use  having  no  designated  particular  pur- 
poae  as  a  bequest  to  charity  generally,  treating 
tbe  pnrpose  aa  tbe  legatee,  or  a  bequeat  for 
an  Illegal  purpose,  or  some  purpose  Impossl. 
ble  of  execution  for  some  reason :  and  ths 
other,  the  right,  by  liberal  rules  ot  conatmc- 
tloo,  to  deal  with  a  trust  having  a  desig- 
nated particular  purpose,  though  In  general 
terms,  snd  enforce  it  with  la  tbe  limits  of 
anch  purpose,  supplying  tbe  trustee  if  neces- 
sary. The  former  la  not  ezerdsell  hare,  but 
the  latter  la. 

t-  The  statBtea  of  perpetaltles  aad  ot 
asea  aad  trnats  do  not  apply  to  bequest* 
for  charitable  uses.  Whether  they  do  to  de- 
Tlaes  to  sach  uses,  not  here  decided. 
■:,  IndeaBlteaeas  ot  beaeflclarlea  Is 
one  of  tbe  eharaeterlstles  of  a  traat 
for  charitable  uses.  Without  It  the  tmat  la 
private.  Neither  such  IndeHulteneas,  nor  Id- 
dennlteness  as  to  the  preciae  nature  of  the 
work  to  be  done,  or  the  mode  ot  eiecntlon 
In  carrying  out  a  partlcnlar  porpoes  wblA 
may  be  Indicated  In  general  language,  mili- 
tates against  tbe  validity  of  tbe  trust. 
h.  Tbe  Idea  tbat  there  moat  be  ecr- 
talBty  ot  beocdclarlcs  holding  the  equit- 
able title,  wbo  can  come  Into  court  andenforce 
tbe  trust,  applies  to  private,  but  not  to  pnbll^ 
trusts,  and  has  no  place  In  a  syetem  ot  ehar- 

tainable  without  tbe  aid  of  cv  vri*  authority. 
are  valid.  Bueh  a  system,  as  lo  personal 
property  at  leaat,  exists  in  this  state. 
1-  NccesaaFy  eertataty  aa  to  bcneS- 
elsries  in  a  pnbllc  trast  goe*  no  farther 
than  reaionable  certainty  as  to  the  daaa, 
which  may  be  great  or  small,  particular  or 
general,  from  which  tbe  trustee  may  be  an- 
thorised  to  select  the  Immediate  person*  or 
objects  to  receive  ttie  special  beueflta. 
|.  The  stalnte  of  aaea  aad  trnats  tar- 
alshes  ao  atandard  by  which  to  tcM  the 
sufflclency  aa  to  certainty  of  a  public  tmat. 
It  refers  solely  to  private  tcusta 
k.  The  doctrtae  (hat  the  scbeBsc  ot  a 
trast  tor  charitable  asca  mast  be  aaf- 
■eleatlT  iBdloaled.  or  the  method  ot  aa- 
eertalnlng  It  pointed  out  and  its  object  mad* 
sniOclently  certain  to  enable  tbe  court  to  en- 
force the  eiecutloo  of  the  trust  accordingly, 
does  not  reter  to  tbe  essnitlals  of  a  private 
trust.  Indicated  In  tbe  statute  of  use*  and 
trusts,  but  to  the  common.law  essential*  of 
a  trust  for  charitable  nae*.  In  order  to  he  en- 
forceable by  a  court  of  equity  tbrougb  Ita 
Judicial  power. 

I,  The  Ifevr  Tork  doetrlae  aa  to  tke 
effect  ot  statate*  of  perpetnltlei  and  nae* 
and  truata  npon  trnats  for  dMrltable  nae*, 
doe*  cot  prevail  In  tbts  ttate  as  to  personal 
property.  Wbetber  It  doe*  aa  t«  real  eatate, 
not  decided. 

M.  Dodve  ▼-  WlillaaBB,  4<  Wit.  TO,  1  N. 
W.  B2,  GO  N.  W.  1108,  and  Gould  T.  faylor 
Orpftati  Aivtim,  46  Wis.  IM,  SO  N.  W.  443, 
approved  and  followed.  Cases  prior  and  sub- 
sequent thereto  In  this  court,  reviewed,  dlt- 
tlngulebed  and  harmonised  therewith,  except 
Fuller'*  WW,  TS  Wis.  481,  44  N.  W.  804, 
which  Is  disapproved. 

B.  Abt  work  wltbla  the  aplrlt,  ■■  Ita 
broadest  aeBse,  of  the  ttatnt*  ot  48  ■lis. 
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dUp.  4,  laelDdln^  wbaterei  pnimotei  In  a 
leiillnute  war  the  comfort,  ImiiroTemaDt,  oc 
htpplnen  ot  ta  imleilalte  niuDber  of  peisoua 
from  amoag  the  oeople  ma  >  whole,  or  a  deaig- 
uted  cliu  thereof,  In  the  proper  lubject  for 
1  uuBt  for  a  charitable  use. 
*.  The  promotion  ot  temperance 
nork  Id  ■  eertalD  elt;  li  a  proper  aabject  tor 
a  chKTitsble  truiC,  and  ii  not  fataLI;  iDdeflnlle 
vtaere  the  term  "tiinipcraiice  work"  la  ob- 
TloualT  Inteaded  to  latMn  work  to  preTant,  Bi 
lor  a*  DncticaUe,  tb*  am  at  lutoilcatlDg 
llonora. 

(CoModoir,  OK  J.,  4i*iaiU.) 

(rebrnarr  2,  1900.) 

APPEAL  1^  defenduit  from  &  Judgment  of 
the  Circuit  Court  for  Milwaukee  Count; 
construing  and  aettlin^  tbe  righta  of  com- 
pUiuants  under  the  will  of  Eliz»betli  Ann 
Sutton,  deceased.    Reverted. 

SUUment  by  ManhBll,  J.; 

The  last  will  and  testament  of  Sliubeth 
Ann  Sutton  weu  duly  admitted  to  probate  in 
the  county  court  of  Milwaukee  county.  An 
appi^al  wna  taken  from  the  order  of  such 
court  allowing  the  will,  to  the  circuit  court, 
where  such  order  was  affinned.  and  no  ap- 
peal has  been  taken  Uierefrom.  This  action 
was  brought  to  obtain  a  congtruction  of  the 
will.  The  mill  contains  the  following  be- 
quests, directions,  and  eapresaions  of  the 
testatriz'a  wishes; 

(]}  Bequest  to  Mar?  S.  McCord,  a  Bister, 
the  testatrix's  wearing  apparel. 

(2)  BequeEt  to  Mary  S.  McCord,  and  to 
Herbert  Parker,  a  brother,  in  equal  shares, 
the  household  goods  and  furniture^ 

(3)  Direction  to  the  executrix  to  convert 
the  real  estata  into  money. 

(4)  Direction  to  the  executrix,  after  paj- 
taient  of  the  debts  of  the  testatrix,  funeral 
expenses,  and  expenses  of  a/im  in  is  taring  the 
estate,  to  pay  three  fourths  of  the  net  pro- 
ceeds of  the  e«tate  to  John  E.  Clayton  and 
Edm  TV.  Drake,  of  the  city  of  Milwaukee, 
at  trusteea,  to  be  by  than  or  the  surriTor 
of  them  expended  for  temperance  work  in 
Slid  city  of  Milwaukee  as  their  best  judg- 
tiient  shall  dictat«,  the  greater  portion  of  the 
fund  to  be  used  for  the  benefit  of  Crystal 
Spring  Lodee,  I.  O.  G.  T.,  and  the  Woman's 
Chrittiau  Temperance  Union  of  said  city  ot 
Uilwaukee,  and  in  case  of  either  of  said  or- 
ganizationa  deciding  to  erect  a  building  for 
temperance  work  in  said  city  of  Milwaukee, 
to  use  the  whole  of  the  trust  funds  then  re- 
maining in  the  erection  and  construction  of 
■aid  building;  all  of  the  funds  to  be  ex- 
pended in  temperance  work  within  five  years 
from  the  time  the  same  shall  come  to  the 
hands  of  the  truateee. 

15)  Ueqiirst  of  the  reet.  residue,  and  re- 
mainder of  the  estate  to  George  Henry  An- 
drews and  William  Andrews  in  equal  shares. 

The  trial  court  decided,  upon  eridence, 
that  the  property  consisted  ot  household  fur- 
niture and  wearing  apparel  rained  at  $150, 
tiih  to  the  amount  of  (11.16,  and  real  estate 
to  the  value  of  about  97,000;  that  there 
were  debts  to  tiie  amount  of  about  $538; 
MLR.  A, 


that  the  only  heir  was  Sarah  Parker,  who 
died  subsequent  to  the  death  of  the  testatrix, 
leaving  as  ber  sole  heirs  certain  peraou 
named  who  are  parties  to  this  action ;  that 
tlie  Woman's  Chriftian  Temperance  Union, 
and  the  Crystal  Spring  Lodge,  Independent 
Order  of  Good  Templars,  mentioned  in  tLa 
will,  are  corporations;  that  the  direction  in 
tlie  will  requiring  a  conversion  of  the  real 
estate  into  money  waa  made  for  the  sola 
purpose  of  carrying  out  the  trust  provisions 
of  the  will;  that  such  trust  provisions  are 
void  for  uncertainty,  and  that  the  three 
fourths  of  the  testatrix's  property,  be- 
queathed to  trustees  for  the  promotion  of 
temperance,  descended  to  the  heir,  Sarah 
Parker,  nt  undisposed-of  property,  and  that 
the  heirs  of  Sarah  Parker  are  entitled  to  the 
same.  Judgment  waa  rendered  accordingly. 
The  executrix  of  the  will  and  the  trustee!  ap- 
pealed from  the  whole  judgment.  The  resid- 
uary legatees  appealed  from  that  part  of 
the  jud^ent  which  was  adverse  to  them. 

Meturt.  nab,  Cmrj,  UphAu,  ft  Blkok 

for  appellantH  Clayton  and  Drake. 

Mr.  E.  a.  OoBLBtook,  for  appellant  Eat* 
Pior: 

There  wa*  a  clear  equitable  conversion,  un- 
der the  terms  of  the  will,  of  all  the  real  es- 
tate of  which  the  testatrix  died  seised  into 
personalty,  and  equity  will  deal  with  the  es- 
tate as  personalty  from  t^e  death  of  the  tes> 

Dodge  v.  WUliamM,  46  Wis.  70,  1  N.  W, 
62.  50  If.  W.  1103;  GJuttidlor's  A.ppeal.  34 
Wis.  605;  Uould  v.  TasU>r  Orplian  Aejilutn, 
4H  Wis.  10«,  50  N.  W.  422;  Lent  v.  ifouwi, 
89  N.  Y.  169. 

The  estate,  being  personalt?,  is  not  anbject 
to  any  of  tha  statutes  of  the  state  regulating 
uses  and  trusts. 

Dfidge  v.  Williams,  46  Wis.  70,  1  N.  W. 
92,  60  N.  W.  1103;  DeWolf  v.  Lauton,  61 
Wis.  46!).  21  N.  W.  fil5;  Lambfrlon  v.  Pere- 
let,  87  Wis.  449.  23  L.  R.  A.  S24,  5S  N.  W. 
776. 

The  will  created  a  trust  for  a  public  char- 
ity. 

PhiVidelphia  y.  Oirard.  2  How.  127,  II  L. 
ed.  206;  Rrief  v.  Slatpwetl,  2S  Pa.  36;  Jone* 
V.  Williamg,  2  Ambl.  652;  Cooqeshnll  v.  Pel- 
ton,  7  Johns.  Ch.  204,  11  Am.  Dee.  471 ;  Perin 
V.  Carey,  24  How.  606,  16  L.  ed.  711 ;  Jaokton 
V.  Philiipa,  14  Allen,  5S6;  BtUtonatall  v.  San- 
ders, 11  Allen,  446. 

The  gift  in  question  was  to  trustees  for  a 
stated  and  lawful  charitable  use  with  power 
in  the  trustees  to  select  the  beneflciaries. 
Courts  of  equity,  in  the  exercise  of  their  or- 
dinary Jurisdiction,  have  always  upheld 
trusts  of  this  character  when  untrammelled 
by  statutory  restraints. 

Jackson  v.  Phillips,  14  AIIct,  639;  Vidal 
V.  Philadelphia,  2  How.  127,  II  L.  ed.  206; 
Kain  V.  Oibboney,  101  U.  S.  3J2.  26  L.  ed. 

ai3. 

Our  statutes  of  uses  and  trusta  do  not  af- 
fect the  trust  in  question  because  it  involve! 
personalty  only,  and  there  are  no  other  stat-. 
utea  which  can  possibly  affect  it.  )'^MC 
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Dodge  t.  WilliamB,  *6  Wit.  70.  1  N.  W.  92, 
SO  N.  W.  1 103 ;  Perry,  Tr.  S  732. 

Raquest«  for  public  charitable  purposes, 
uid  having  esBeutiall;  the  same  characteris- 
tics as  the  one  under  consideration,  bave  been 
upheld  by  this  court. 

SaiclcUi:  V.  Witkam,  94  Wis.  412,  81 
W.  72;  Bcurkaiu  v.  Cole,  94  Wis.  817,  69 
N.  W.  98Qi  Dodge  v.  WilUamt,  46  Wis.  70, 
1  N.  W.  02,  60  N.  W.  1103;  Oould  v.  Taylor 
Orphan  As'/lum,  40  Wis.  108,  50  N,  W.  422; 
Webster  v.  ilorria,  66  Wis.  368,  57  Am.  Rep. 
278,  28  N.  W.  353;  Hoffcn's  Estate,  70 
Win.  522,  38  N.  W.  407;  FulUtr't  Will,  75 
Wis.  431.  44  N.  W.  304;  McHuqh  v.  McCole, 
07  Wig.  108.  40  L.  R.  A.  724,  72  N.  W.  631. 

ilKisrt.  Hlokeraan,  Hoeoier,  A  Asrona, 
tor  appellants,  Andrews; 

The  direction  to  the  exccutrii  to  tell  «nd 
convey  all  of  the  real  estate  of  the  testatrix 
was  niandatorj,  and  constituted  an  out-and- 

Dodge  v.  WilUamt.  4fl  Wis.  70,  1  N.  W. 
02,  50  N.  W.  1103;  Chandler'g  Apptal,  34 
Wia.  505 ;  Oould  v.  Taylor  Orphan  Atglum, 
46  Wis.  106.  GO  N,  W.  422;  Lml  t.  Btrmard, 
89  N.  Y.  109;  H'cJ(»  v.  Weils,  88  N.  Y.  323; 
Kane  \.  Qott,  24  Wend.  641,  35  Am.  Doc 
041. 

The  appellants,  Oeorge  Eenry  Andrews 
•nd  William  Andrews,  are  general  residuary 
]«g*t«eB,  and  as  such  are  entitled  to  take 
void  and  lapsed  legacies. 

A  reeiduary  gift  of  personal  estate  carries, 
not  only  everything;  in  terms  not  disposed  of. 
but  everything  that  Id  the  event  turns  out 
not  to  he  well  disponed  nf. 

CasBoday.  Wills,  f  881 ;  I  Jarmau.  Wills, 
Atb  Am.  ed.  ■762;  Mathea  v.  Smart.  61  N.  H. 
438:  BoUet  y.  Smith.  39  Conn.  217;  ifiEIer'a 
Appeal,  113  Pa.  469.  6  Atl.  715;  Riker  v. 
Comwell.  113  N.  Y.  116,  20  N.  E.  602. 

The  gift  made  by  the  teatatriT  to  certain 
trustees  to  be  used  and  expended  by  them  "in 
temperance  work"  was  not  a  gift  to  charity, 
•nd  should  not  he  upheld  as  such. 

Von  Valkenbargh  v.  American  Popular 
Life  Ins.  Co.  70  N.  Y.  605;  Mca«Aam  v.  Wbuj 
York  SiaU  Mat.  Ben.  Aaao.  120  N.  Y.  237, 
24  N.  E.  283. 

The  term  "temperance  work"  is  too  vajrue 
and  uncertain  to  establish  a  public  charity. 

People  ea  rel.  Aitj/,  Gen.  v.  Dathaway, 
Abso.  84  Cal.  123,  24  Pac.  277;  Jackton  v. 
Phillips,  14  Allen,  530. 

WieconBin  has  not  been  as  liberal  towards 
charitable  trusts  as  many  of  the  other  states. 
All  trusts,  except  those  specially  enumerated, 
have  been  abolished  by  statute;  and,  in  such 
<!haritablB  trusts  as  are  permitted,  a  consid- 
erable degree  of  certainty,  both  in  the  gener- 
til  objects  of  the  charity  and  the  mode  pro- 
vided by  which  the  particular  beneficiaries 
may  he  ascertained,  is  required. 

Ruth  V.  Oherhranner,  40  Wis.  238 ;  Eeiaa 
T,  Murphey,  40  Wis.  276;  Webster  v.  Morrit, 
m  Wis.  366,  57  Am.  Rep.  278,  28  N.  W.  353; 
Roffen't  Est/tte.  70  Wis.  622,  36  N.  W.  407 ; 
Fuller'^  Will.  76  Wis.  431.  44  N.  W.  304; 
MeHuah  V.  VcCole.  07  Wis.  166,  40  L.  R.  A. 
724.  72  N.  W.  631 ;  Tild-m  v.  Ormw,  130  N. 
Y.  20.  14  li.  R.  A  33,  78  N.  E  880;  WkeeU 
aOL-R  A. 


oek  V.  AmeriMn  Tract  Soe.  lOS  Hich.  141, 
m  N.  W.  056. 

The  oy  pres  doctrine  is  rejected  in  foto. 

ffei»a  V.  Marphey,  40  Wis.  276;  Webster 
V.  Morris,  86  Wis.  366,  57  Am.  Rep.  278,  28 
N.  W.  353;  Fuller's  WUl.  75  Wia.  431,  44 
N.  W.  304;  MeEugh  v.  McCole,  97  Wis.  166, 
40  L.  R.  A.  724,  72  N.  W.  631. 

ifexsra.  Toohar  ft  Otlnoiw,  for  respond- 

The  Btatut«  of  this  aUte,  S  2081.  aubdiv. 
6,  provides  that  a  trust  of  the  character  at- 
tempted tti  be  created  in  this  will  ''must  be 
fully  expressed  and  clearly  defined  upon  the 
face  of  the  instrument  creating  it." 

Heias  v.  J/urphcy,  40  Wis.  276;  We6»(^ 
V.  Morris.  S6  Wis.  368,  57  Am.  Rep.  278.  28 
N.  W.  353;  Somen's  Estate,  70  Wis.  522,  36 
N.  W.  407  ;  Fuller's  Will.  75  Wis.  431.  44  \. 
W.  304;  UoHttah  \.  McCoU,  97  Wis.  IBQ.  40 
L.  R.  A.  724,  72  N.  W.  831. 

The  trust  attempted  to  be  cre&ted  in  this 
will  is  not  fully  defined  and  clearly  expressed 
upon  tha  face  of  the  instrument,  and  it  could 
not  be  intelligently  enforced  without  resort- 
in;;  to  the  doctrine  of  cy  pria,  which  is  not  in 
force  In  this  state. 

The  word  "temperance"  has  a  variety  of 

26  Am.  &  Eng.  Edc.  I«w,  p.  893 ;  Bouvier, 
Law  Diet.  1897;  People  ex  rel.  Atty.  Gen.  v. 
Dashatcay  Asao.  84  Cal.  123.  24  Pac.  277. 

The  particular  field  in  which  the  fund  is 
to  be  applied  is  not  left  to  the  discretion  of 
the  trustees,  and  is  not  fully  expressed  and 
clearly  defined,  as  required  under  the  law  of 
"  is  state,  in  order  to  be  valid. 

Heiaa  v.  Murphey,  40  Wis.  290;  Hoffen'm 
r.state,  70  Wis.  622.  36  N.  W.  407 ;  Ameri- 
Troct  Soe.  v.  Atwater,  30  Ohio  St.  77, 
Lni.  Rep.  422;  Chamberlain  v.  Sleartus. 
Mass.  267;  Ruth  v.  Otier6r«nn«r,  40 
Wis.  238. 

The  bequest  for  temperanee  work  under 
subdivision  1  of  the  will  must  fail  because 
the  beneficiaries  arc  indefinite  and  uncertain. 

Beiat  \.  Murphey,  40  Wis.  276;   Webster 

Morris,  88  Wis.  391,  57  Am.  Rep.  278.  2S 
N.  W.  353;  Boffen's  Eitale.  70  Wis.  622.  36 
N.  W.  407 ;  Futter't  Will.  75  Wis.  431,  44  N. 
W.  304;  McHugh  v.  McCole,  97  Wis.  166,  40 
L.  R.  A.  724,  72  N.  W.  831  ;  Holland  y.  AU 
cock.  108  N.  y.  313,  16  N.  E.  30.5. 

Where  a  devise  otherwise  valid  is  hitepar- 
ably  coupled  with  a  void  devise,  and  ths 
amount  at  the  valid  part  cannot  be  ascer- 
tained, then  all  must  fall  together, 

Wheelock    v.    .4menoon    Trnc*    Boo.     109 

Mich.  141.  66  N.  W.  955;   Tilden  y.  Oreen, 

N.  Y.  29,  14  L.  R.  A.  33,  28  N.  E.  880; 

Pell  V.  Mercer,  14  H.  I.  412 ;  Kelly  v.  Nicholt, 

""  R.  I.  308,  21  Atl.  908;  Morice  v.  Durham, 

Vet.  Jr.  404 ;  Re  Birkett,  L.  R.  0  Ch.  Diy, 
G79;  Tfash  y.  Morley,  6  Beay.  172;  Taylor  v. 
Keep,  2  111.  App,  StiS;  American  Tract  j^oe. 
Atwater,  30  Ohio  St.  77,  27  Am.  Hep. 
422:  Cliaptnan  y.  Brou>n,  8  Ves.  Jr.  404;  I 
Jarman,  Wills,  33B;  Beurhaua  v.  Cole.  04 
Wis.  829,  69  N.  W.  B88. 

The  trust  provision  relating  to  thr«» 
fourths  of  the  net  proceeds  of  the  estate  b^ 
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inff  void  Bod  l^aed,  should  go  to  the  ^aia- 
tiffs  u  heirs. 

A  residue  of  a,  residue,  whether  it  is 
real  estate  or  personal  profierty,  where  it 
lapses  does  not  tall  into  the  residuaiy  clause, 
hut  iptes  to  the  heirs  under  the  statute. 

13  Am.  &  Eng.  Ene.  Law,  pp.  48,  49;  In- 
graham  r.  Ingrakam,  16S  111.  432,  48  N.  E. 
561,  46  N.  £.  320;  2  Jarmau.  Wills,  ed.  ISSO, 
p.  36fl. 

While  the  rpsiduary  clauee  in  wills  is  us- 
ually the  last  of  its  disposing  provisions, 
still,  the  mere  fact  that  it  is  not  the  last 'is 
not  of  controlling  consequence,  and  can  have 
no  elTect  except  aa  it  bears  upon  the  question 
of  the  intent  of  the  testatrix. 

rUming  v.  ButroiM.  I  Ruse.  Ch.  2T6 ; 
iferJt:er«  Apiieal,  109  Pa.  239;  Fo£a  ippeal, 
11  W.  N.  C.  238;  Morton  t.  Woodbury,  153 
N.  Y.  251,  47  N.  E.  283. 

The  direction  in  said  will  requiring  the 
erecutrix  to  sell  and  convert  the  real  estate 
of  the  testatrix  into  money,  was  made  for  the 
sole  purpose  of  carrying  out  the  trust  provi- 
-cions  of  the  will,  whitm  are  void  for  indefi- 
nitcness  and  uncertainty. 

In  such  an  event  an  intention  to  convert 
re*l^  into  personalty  will  not  be  implied. 

ilcHugh  V.  McCole,  97  Wis.  ISa.  40  L.  R. 
A.  724.  72  N.  W.  631 ;  Read  v.  Williams,  125 
K.  Y.  571.  26  N.  E.  730. 

Void  and  lapsed  devises  do  not  fall  into 
the  residuary  clause,  but  go  to  the  heir. 

Van  Kleask  v.  Reformtd  Protetttmt  Dutoh 
Church.  20  Wend.  455;  Floyd  V.  Caro,  SDaly. 
535;  Baydeit  v.  Stoughtoit,  6  Pick.  S2S; 
Ycunpa  v.  Youngs,  45  N.  Y.  268;  13  Am.  t 
Eng.  Enc  Law,  p.  40, 

M>r>hBl],  J.,  delivered  the  opinion  of  the 

The  vital  question  presented  for  adjudica- 
tion on  this  appeal  is, — Is  the  bequest  tu 
trnstees  to  promote  temperance  work  in  the 
dty  ol  Milwaukee  void  for  uncertainty! 
Tlut  involves  the  consideration  of  several 
«asea  where  the  important  quesUons  involved 
have  been  decided  by  this  eonrt,  but  without 
such  a  strict  adherence  to  a  deflnito  judicial 
policy  in  each  case  and  reasons  given  for  the 
conclusions  reached  that  it  can  be  siiiil,  even 
at  this  late  day,  that  we  have  an  established 
system,  based  on  entire  harmony  of  judicial 
decisions,  by  which  trusts  for  charitable  pur- 
poses can  be  tested  when  their  validity  is 
fihallengcd.  The  importance,  always  reoog- : 
nizcd,  of  protecting  the  individual  right  uf 
every  person  to  devote  his  private  fortune  to 
the  public  good  so  far  as  practicable  with- 
out tlic  violatiou  of  any  legal  principle,  and 
«f  making  all  efforts  to  that  end  effective  to 
aceompJish  the  donor's  purpose,  cannot  be 
overestimated.  Few  things  occur  in  the  ad- 
ministration of  justice  more  lamentable  than 
the  occasional  strangling  of  some  wise  and 
noble  purpose  to  devote  the  savings,  or  part 
of  them,  of  a  life  of  industry,  to  the  upbuild- 
ing of  the  human  race  at  some  point  or  in 
some  llelil,  and  the  diversion  of  what  was  in- 
toided  for  some  public  beneflt  to  private  use, 
directly  contrary  to  the  will  of  him  whose 
last  di^  were  solaced  with  the  thought  tJiat 
fiOL.R.  A. 


his  public  benefactions  would  build  an  en- 
during monument  to  his  memory  in   the 

hearts  of  grateful  people,  and  the  hope  of 
eternal  rewards  tor  such  welldoing  believed 
to  be  waiting  for  bestowal.  That  idea  pre- 
vailed with  the  fathers  of  the  common  law  so 
far  back  that  neither  the  memory  of  man  nor 
judicial  records  run  to  the  contrary.  It  be- 
came crystallized  as  a  part  of  the  common 
law  of  England  long  prior  to  the  statute  of 
43  Eliz.  chap.  4.  to  the  effect  that  gifts  to 
charitable  uses  should  be  highly  favored  and 
construed  by  the  moat  liberal  judicial  rules 
that  the  nature  of  each  case,  as  presented, 
would  admit  of,  rather  than  that  the  gift 
should  fail,  and  the  intent  of  the  donor  fail 
of  accomplishment.  The  judicial  system  in 
regard  to  such  gifts  was  transplanted  to  and 
became  a  part  of  the  common  taw  of  this 
cnuntry,  and  it  has  been  bo  judicially  de- 
clared in  all  or  nearly  all  the  states,  barring 
the  effect  upon  it  of  the  sta.tuteof  Klizabcth 
except  in  states  where,  by  statute,  such  sys- 
tem has  been  modified  or  abrogated.  Juat 
where  this  state  stands  on  the  question,  as 
before  indicated,  cannot  be  stated  and  the 
statement  supported  with  that  entire  har- 
mony of  adjudications  which  should  be 
sought  for  on  a  branch  of  the  law  of  such 
importance.  If  that  difficulty  can  be  met 
and  any  existing  obscurities  cleared  up,  so 
far  aa  they  affect  the  case  before  us,  and  a 
conclusion  be  reached  as  the  result  of  an  es- 
tablished harmonious  judicial  system  (m- 
tirely  consistent  in  all  its  parts,  the  deci- 
sion will  have  a  signiftcanee  far  beyond  the 
mere  fact  of  jusdce  done  in  the  particular 


The  doctrine  of  equitable  ci 
importance  on  both  appeals,  but  more  par- 
ticularly on  the  appeal  of  the  residuary  leg- 
ateee.  It  is  deemed  beat  to  take  up  that  sub- 
ject at  this  point,  and  it  will  result  in  dis- 
posing of  the  appeal  of  the  residuary  l^B- 
tees  first 

The  will  requires  the  executors  to  convert 
the  real  property  of  the  tesU.trix  into  money 
and  to  distribute  the  entire  estate  aa  person- 
al property  in  the  manner  indicated  therein. 
In  the  absence  of  any  circumstances  sufficient 
to  do  away  with  the  force  of  that  direction, 
it  worked  an  equitable  conversion  of  the  tes- 
tatrix's real  prc^rty  into  personalty,  and 
required  the  will  and  every  part  of  it  to  bo 
treated  as  if  dealing  with  property  of  the 
latter  character  in  taw  and  effect,  as  of  the 
death  of  the  testatrix.  The  rule  is  that 
where  there  is  a  positive  direction  in  a  will 
to  convert  the  real  property  into  personalty, 
or  there  is  a  power  of  sale  in  a  will  and  be- 
queets  of  such  a  character  as  to  plainly  indi- 
cate a  testamentary  intent  that  such  power 
shall  be  executed  to  provide  the  means  of  sat- 
isfying them,  or  where  the  provisions  of  a 
will  cannot  be  carried  out  without  convert- 
ing the  realty  into  personalty,  and  the  con- 
iliMong  are  such  that  the  testator  must  have 
contemplated  that  auch  conversion  would 
take  place  to  that  end,  courts  of  equity  deal 
with  the  estate  as  personal  property  from  the 
time  the  will  takes  effect, — from  the  death  of 


the  teaUtor.    Ohandier'i  Appeal,  34  Wi 
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a05i  Dodge  y.  WiUiam*.  46  Wia.  70,  1  N.  W. 
62,  50  N.  W.  1103;  MilvxMtee  Frote»tant 
Home  for  the  A.sed  v.  Beaker,  87  Wis.  409, 
88  N.  W.  774;  Eunt'a  Appeal,  106  Pa.  128; 
Given  v.  Hilton.  96  D.  S.  591,  24  L.  ed.  458; 
King  V.  Woodhull,  3  Edw.  Ch.  7B;  Rice,  Mod- 
ern Iaw,  Real  Prop.  32;  3  R«df.  Willi,  p. 
14I;  Kopei,  LeeacieB,  341.  True,  a  general 
direction  to  aell  all  the  real  property  for 
some  one  or  more  purposea  named  in  a  will 
^oes  not  alwa-TB  work  »  coavereioa  thereof 
Into  personalty  where  a  necensity  therefor 
does  not  euBt  and  there  ie  not  a  clear  in- 
tent that  at  all  events  the  testator'^  purpoaa 
was  to  diBtributa  his  eetate  as  personal  prop- 
erty. If  it  appear  that  the  direction  to  con- 
vert the  realty  into  money  waB  coupled  with 
and  to  merely  effect  some  particular  purpose 
Buaceptible  of  sati^action  by  a  sale  of  part 
of  the  realty  only,  or  if  the  bequest  for  auch 
purpose  be  void,  and  the  will  evidences  that 
the  execution  of  the  power  of  Bale  wa«  made 
dependent  upon  the  purpose  to  be  acooni- 
pliehed,   the  application  of  the  doctrine  of 

Suitable  converBim  of  realty  into  person- 
ty  ends  where  the  abaence  of  neceuity  for 
it  beginB.  The  mere  eirciunstance^  howerer, 
that  Dequests  can  be  satisfied  without  a  lull 
«xecution  of  the  power  of  Bale,  or  be  coupled 
with  invalid  bequests,  is  not  so  inconsistent 
with  an  intent  tliat  the  whole  estate  shall  be 
treated  as  personal  property  as  to  preclude 
the  application  of  the  doctrine  of  (^uitable 
conversion  in  such  circumstanccB,  if  that  be 
manifestly  necessary  to  effect  the  testator's 
intent  gathered  from  the  entire  will.  As 
said  in  Given  v.  Hilton,  06  U.  S.  S91,  24  L. 
ed.  458,  the  blending  of  real  estate  and  per- 
sonal property  in  one  fund  for  all  the  pur- 
5 OSes  of  the  will  is  generally  regarded  as  cvi- 
encing  intent  that  the  whole  estate  shall 
be  treated  as  personal  property  even  though 
a  necessity  therefor  does  not  exist,  but  such 
evidence  is  not  conclusive  on  the  question. 
The  court,  in  all  cases  where  there  is  any  ob- 
Beurity,  either  in  the  literal  sense  of  the  lan- 
guage of  the  will  or  the  application  of  such 
language  to  the  facts,  must  resort  to  the  fa- 
miliar rules  for  the  judicial  construction  of 
such  instruments,  and  when  the  real  thought 
of  the  testator,  in  mind  when  he  mnde  the 
will,  shall  have  been  discovered  with  clear- 
ness, if  within  the  reasonable  meaning  of  the 
language  used  to  express  it,  such  thought 
must  be  held  to  have  impressed  the  property, 
of  which  the  testator  died  seised  or  jMSsessed. 
with  a  character  consistent  therewith. 

The  doctrine  of  equitable  conversion,  as 
above  stated,  is  elementary.  It  has  often 
been  applied  by  this  court,  paiticularly  in 
the  class  of  cases  to  which  this  belongs,  one 
of  the  most  significant  instances  being  in 
Dodfjc  V.  WiUiama,  46  Wis.  70,  1  N.  W.  02, 
60  N.  W.  1103.  The  applieatjon  of  it  to  the 
will  in  question,  if  the  bequest  U>  promote 
temperance  is  valid,  is  not  contested  on 
either  appeal.  Such  application,  in  the  event 
stated,  is  of  importance  on  the  theory  that 
the  statute  ot  uses  and  trusts  and  the  pro- 
hibition of  popetuities  in  real  estate  appli 


ba«  much  support  in  decisioni  of  this  oonrt. 
It  has  been  rather  talcen  for  granted  than  di- 
rectly decided,  since  Dodge  v.  WilUatne, 
Whether  such  is  the  settled  law,  so  as  nok 
to  be  open  for  discussion,  need  not  be  de- 
cided in  this  case.  Where  a  question,  affect- 
ing property  rights,  has  been  judicially  set- 
tled BO  long  as  to  have  become  a.  rule  of  prop- 
erty, for  the  courts  to  disturb  it,  even  if  set- 
tled wrong  at  the  start,  would  be  a  greatj^r 
wrong  than  the  original  mistake;  and  in 
such  circumstances  the  maxim.  Stare  deciats, 
et  mm  qaiela  mocera,  should  be  pretty  rig- 
orously applied.  For  the  purposes  of  the- 
bequest  in  controversy  there  can  be  no  ques- 
tion but  that  the  entire  estate  must  be  dealt 
vrith  as  personal  property,  and,  aa  we  shall 
shotr,  as  to  such  property  at  least,  it  wa» 
plainly  and  correctly  decided  in  Dodge  t. 
Williama  that  the  statutes  of  perpetuitie* 
and  of  uses  and  trusts  have  no  application  to 

g'fts  for  charitable  purposes.  Iliat  was  as 
r  as  the  court  was  called  upon  to  go  on. 
the  fact*  in  that  case.  The  same  is  true  now. 
It  may  be  easily  gathered  from  the  language 
of  the  learned  chief  justice  who  wrote  the 
opinion  in  Dodge  v.  Williamt,  that  there  was 
considerable  doubt  on  the  question  as  to 
whether  the  rule,  declared  as  to  personal 
property,  should  not  be  extended  to  real  ea- 
tate.  He  showed  to  a  demonstration  that 
the  English  doctrine  of  perpetuities  was  not 
applied  in  the  place  (rf  its  origin  to  public 
trusts,  and  that  if  it  is  so  applied  here  it 
must  be  by  force  of  the  statut«.  That  sucb 
is  the  rule  in  most  jurisdictions  where  there 
is  a  st&tute  declaratory  of  the  common 
law,  or  where  the  common-law  doctrine  pre- 
vails in  thiE  country,  will  be  easily  discov- 
ered by  a  review  of  the  authorities  outside 
of  this  state.  Yard's  Appeal.  64  Fa.  95; 
Philadelphia  v.  9iraird,  46  Pa.  0,  84  Am.  Dec 
470;  Lewis,  Perpetuities.  630;  Richmond  v. 
Doifu,  103  Ind.  449,  3  N.  E.  130;  Perin  t. 
Carev,  24  How.  465,  16  L.  ed.  701;  Perry, 
Tr.  !!  384,  687,  736;  6  Am.  &  Eng.  Enc.  Law, 
2d  ed.  902,  and  cases  cited,  among  which  will 
be  found  Dodge  v.  WilUame,  and  Gould  v. 
Taitlor  Orphan  ieylum,  46  Wis.  106,  50  N. 
W.  422.  Those  two  cases  are  out  of  har- 
mony, as  will  be  seen  later,  with  some  things 
said  in  Ruth  v.  Oberbrunner.  40  Wia.  238. 
onii  Heias  v.  Murpkey,  40  Wis.  276;  and  it 
will  also  be  seen  that  whatever  conflict  there 
is  in  subsequent  decisions  results  from  the 
influence  of  Dodge  v.  Williamt  prevailing  at 
one  time,  and  Heias  v.  Mvrpheg  and  Ralh  v. 
Oberbrunner  at  anotlier.  It  is  not  intended 
at  this  time  to  commit  the  court,  in  any  de- 
gree, on  the  subject  of  whether  the  rule  in 
Dodge  V.  Williama,  as  U>  the  statute  of  uses 
and  trusts  not  affecting  testamentary  gifts 
of  personal  property  for  charitable  uses,  ap- 
plies to  such  gifU  of  real  eaUte.  The  sub- 
ject IB  simply  referred  to  in  order  that  the 
decision  in  this  case,  on  the  subject  of  the  va- 
lidity of  the  trust  in  controversy,  shall  not 
be  considered  as  inferentially  deciding  that 
the  trust  would  be  valid  if  the  subject  of  It 
were  real  property  instead  of  personal  prop- 
erty. Some  return  to  this  subject  will  be 
necessary  later  in  this  (^inimo. 
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On  the  ttppeaJ  of  the  rMidiutry  legatee*, 
ttie  question  ot  whether  the  decUion  of  the 
trial  court,  that  the  direction  to  convert  the 
rml  estate  into  money  ia  dependent  upon  the 
Tkliditj  of  the  bequest  for  temperance,  Is  ot 


to  satisfy  tlie  void  bequest,  If  there  be  such, 
goes  to  the  residuary  legatee*  or  paaus  to 
the  heirs  of  SarB.h  I'arker,  the  only  heir  of 
the  testatrix  at  the  time  of  her  death,  as 
property  undiBpoeed  of  by  the  will.  Ihe 
trial  oourt  took  the  latter  Tiew,  and  of  that 
the  residuary  legatece  complain,  and  by 
their  appeal  present  the  controrersy  in  that 
renrd  for  decision. 

The  will  plainly  directs  the  oonyenion  of 
all  the  testatrix's  properQ'  into  money  and 
the  distribution  of  it  aa  such.  There  la  a 
"blending  of  realty  and  personalty,"  men- 
tioned in  (Jtven  t.  Hilton.  65  U.  S.  691,  24  L. 
ed.  458,  as  circumstantial  evidence  of  an  in- 
tent to  distribute  the  entire  estate  in  the 
form  of  money.  Following  the  direction  to 
sell  the  realty  and  the  direction  to  pay  the 
debts  and  funeral  expcmses  and  expenaee  of 
administration  is  a  direction  in  regard  to 
the  distribution  of  the  net  proceeds;  all  in- 
dicatinR.  pretty  clearly,  that  the  prpvi- 
OUB  directions  were  to  be  aatisfled  out  of  the 
testatrix's  property  generally,  after  the  con- 
TCrsion  of  it  into  money.  Again,  the  will 
provides  for  a  division  of  the  net,  proceeds. 
and  that  a  part,  on  such  division,  shall  go 
to  the  residuary  legatees  mentioned,  indi- 
cating that  such  legatees  shall  take  the  prop- 
erty only  in  the  form  of  money.  Moreover, 
as  suggested,  the  debts,  funeral  expenses,  and 
expenses  of  administration,  which  the  testa- 
trix must  have  had  in  contemplation,  were 
several  times  more  than  the  personal  prop- 
erty, and  were  directed  to  be  paid  out  of  the 
proceeds  of  the  property  generally.  Looking 
at  the  will,  as  a  whole,  and  applying  it  to  the 
facts,  ive  cannot  discover  any  reasonable 
ground  for  saying  that  the  testatrix  directed 
the  conversion  of  her  property  into  money 
for  the  sole  purpose  of  the  gift  in  trust  for 
temperance  work.  The  entire  scheme  of  the 
will  shows  that  she  intended  to  dispose  of  all 
her  proiMTly  thereby,  and  that  it  should  be 
dealt  with  solely  in  the  form  of  mon^.  The 
decision  in  UcHuijh  v.  UcCoie,  97  Wis.  16Q, 
40  It  R.  A.  724,  72  N.  W,  631,  cited  to  our 
attention,  does  not  apply.  The  evident  pur- 
pose of  the  will  there  waa  that  it  should  be 
executed  in  money  as  to  certain  bequests, 
held  by  the  court  to  be  invalid,  and  that  the 
residue  should  go  to  the  beneSciaries  named 
in  specie,  whether  in  the  form  of  personal 
property  or  realty.  Neither  does  Read  v. 
Wiiliamt,  125  N.  Y.  671,  20  N.  E.  730,  ap- 
ply. The  distinction  between  such  cases  and 
the  one  before  us  Is  clearly  marked.  In  the 
Read  Cose  it  was  evident  that  the  direction 
to  convert  the  real  estate  into  money  was  not 
made  for  the  purpose  of  the  distribution  of 
the  eatab',  but  In  aid  of  a  particular  purpose 
named,  which  failed.  The  rule  was  there 
stated,  referred  to  in  UeHugh  v.  McOoU  as 
elementary,  that  the  power  of  sale  in  a  will,  | 
however  peremptory  in  form,  if  it  can  *-- 
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seen  that  It  was  inserted  in  aid  of  a  particu- 
lar purpose  of  the  testator,  or  to  accomplish 
his  general  schoue  of  distribution,  does  not 
operate  as  a  conversion  where  the  scheme  or 
purpose  fails,  by  reason  of  illegality,  lapse, 
or  other  cause.  Here,  the  general  scheme  ot 
the  testatrix  was  to  distribute  her  estate  as 
personal  property.  That  has  not  failed. 
The  direction  to  convert  the  entire  estate  in- 
to money  was  not  merely  in  aid  of,  or  merely 
to  accomplish,  a  particular  purpose  named, 
but  for  all  the  puiposes  of  the  testetris's 
scheme,  no  one  of  which  can  be  carried  out 
according  to  the  manifest  intent  unless  th* 
oonversion  directed  takes  place. 

True,  when  a  testamentary  purpose,  in- 
tended to  be  carried  out  by  the  conversion  of 
real  estoto  into  personalty,  fails  for  invalid- 
ity or  other  cause,  the  doctrine  of  equitebis 
conversion  doea  not  apply,  unless  a  clear  in- 
tention can  be  collected  from  the  will  thattbe 
divisi<Hi  of  the  property  shall  be  made  in 
money  at  all  evente.  We  cannot  escape,  how- 
ever, the  conclusion  that  such  was  the  testa- 
trix's intent.  There  is  no  other  reasonable 
explanation,  to  our  minds,  in  view  of  the 
coudition  of  the  estate,  of  the  fact  that  the 
will  contemplated  the  blending  of  real  and 
personal  property  for  every  purpose  men- 
tioned in  it, — the  payment  of  debts,  expenses 
of  administration,  and  funeral  expenses,  as 
well  as  the  final  division  of  the  net  proceeds. 

The  doctrine  is  invoked  on  the  appeal  of 
the  residuary  Ic^tees  that,  "where  a  devise, 
otherwise  vtAid,  is  inseparably  coupled  with 
a  void  devise  and  is  a  mere  accessory  thereto, 
and  the  amount  of  the  valid  part  cannot  ba 
ascertoined,  then  both  must  fall  together." 
We  cannot  discover  any  reasonable  applica- 
tion of  that  to  this  case.  The  bequest  to  the 
residuary  legatees  is  not  inseparably  con- 
nected with  the  gift  to  promote  temperance, 
neither  is  it  an  accessory  to  or  dependent 
upon  the  other  in  any  way.  Under  such 
circumstances,  by  the  most  familiar  rule* 
governing  the  subject,  the  failure  of  one  part 
of  a  will  for  invalidity  or  other  cause  does 
not   affect   those   portions   of    it   otherwise 

Having  concluded  that  the  entire  eetote, 
irrespective  ot  the  validity  of  the  bequest  to 
promote  tbe  cause  of  temperance,  must  b 


quest  mentioned  be  preserved,  the  rest  of  the 
will  must  stond,  little  is  left  to  be  considered 
on  this  branch  of  the  case.  There  is  no  con- 
tention but  that,  generally,  void  legacies  fall 
into  the  residuum  of  the  estate  and  go  to 
the  residuary  legatees.  The  only  exception 
is  where  there  is  a  clear  intent  manifested 
by  the  will  to  the  contrary.  The  mere  fact 
of  making  a  wjll  is  so  inconsistent  with  any 
other  intent  than  that  to  provide  for  a  dispo- 
tion  of  all  the  property  of  the  testotor,  that 
very  strong  and  clear  language  is  required 
to  show  a  contrary  intent.  For  that  reason 
a  residuary  bequest  in  general  terms  is  held 
to  carry  void  and  lapsed  legacies.  The  only 
circumstance  claimed  In  this  case  to  rebut 
the  legal  presumption  that  the  testotrix  in- 
tended that  lapsed  l^acies  should  pass  un- 
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der  the  reaiduary  clause  of  the  will,  is  the 

circumstaDces  that  a  epeciflc  part  of  the  net 
proceeds  of  the  propert;,  left  after  the  satis- 
faction of  such  elainiB  as  would  be  necessar- 
ily preferred  without  any  mention  of  them, 
WHS  beqlieatlied  to  the  residuary  legatees,  the 
other  portion  being  bequeathed  to  trustees. 
It  ia  said  that  the  net  proceeds,  so  directed 
to  he  divided,  constitute  In  fact  the  residuum 
of  the  estate,  and  tJiat  it  was  divided,  a  part 
being  bequeathed  to  such  legatees  ajid  a  part 
in  trust  for  temperance  work,  and  that  un- 
der such  circumatances  the  rule  mentioned 


uch  ia  divided,  and  the  several  parta 
separately  bequeathed,  the  failure  of  one  part 
does  not  go  to  increase  the  amount  of  the 
others.  Floyd  v.  Carom,  88  N.  Y.  560 ;  Booth 
V.  Baplitt  Church  of  Christ,  126  N.  Y.  215, 
28  N.  E.  238.  But  we  fail  to  see  any  clear 
application  of  that  to  the  will  before  us. 
'  7ne  testatrix  did  not  bet^ueath  three  fourths 
of  her  net  estate  in  one  direction  and  one 
fourth  of  it  in  another,  treating  the  net  es- 
tate at  the  residue.  She  bequeathed  three 
fourths  of  the  net  estate  in  one  direction, 
and  "all  the  rest,  residue,  and  remainder  to 
■George  Henry  AndrewsandVVilliamAndrews, 
to  be  divided  between  them  equally,  share 
and  share  alike."  The  term  "residue"  was 
used  with  reference  to  what  might  be  left 
of  the  estate  after  satisfying  the  previously 
declared  purposes.  The  amount  of  the  re- 
siduum was  not  necessarily  one  fourth  of  the 
■net  estate,  ao  called.  The  testatrix  must  be 
presumed  to  have  had  in  mind,  in  view  of  the 
general  lan^age  of  the  residuary  clause, 
that  all  of  her  estate  that  for  any  reason 
might  not  pass  under  the  particular  bequests 
would  go  to  the  residuary  legatees  under  t^e 
general  language  of  the  residuary  clause. 
That  is  manifest  from  the  whole  will.  If 
the  testatrix  intended  to  treat  the  net  pro- 
ceeds of  her  estate  aa  the  residue,  ahe'would 
have  so  indicated  by  in  terms  bequeathing 
three  fourths  of  it  to  the  trustees  for  temper- 
ance work  and  one  fourth  of  it  to  the  neph- 
ews mentioned,  instead  of  using  the  ordin- 
ary language  generally  held  by  courts  to  in- 
-dicate  ail  intent  that  the  residuary  l^atees 
are  intended  to  take  all  property  subject  to 
be  bequeathed  by  her,  not  otherwise  effectu- 
ally disposed  of. 

We  will  now  take  up  the  subject  referred 
to  in  the  opening  lines  of  this  opinion.  Is 
the  bequest  void  for  uncertainty,  of  three 
fourths  of  the  net  estate,  to  truateea  to  be 
uacd  or  expended  by  them,  or  the  survivor  of 
thran,  as  their  best  judgment  shall  dictate, 
-in  temperance  work  in  the  city  of  Milwaukee, 
the  greater  portion  to  be  used  for  the  beneQt 
-of  Crystal  Spring  Lodge,  I.  O.  G.  T.,  and  the 
Woman's  Christian  Temperance  Union  of 
said  city  of  Milwaukee,  but  if  either  of  said 
organizations  decide  to  erect  a  building  for 
temperance  work  in  said  city  of  Milwaukee, 
the  whole  trust  fund  then  remaining  in  the 
hands  of  the  truatees  to  be  used  by  them  in 
the  erection  and  conatruction  of  such  build- 
ing. a,ll  of  said  trust  funds  to  be  expended  in 
't^perance  work  within  five  years  from  the 
50  L.  R.  A. 


time  of  coming  into  the  bands  of  the  trua- 

The  precise  nature  of  the  uncertainty  dis- 
covered by  the  trial  court  does  not  appear 
from  the  record;  but  from  the  arguments  of 
counsel  in  support  of  the  judgment  we  as- 
sume the  case  was  supposed  to  be  ruled  by 
Ruih  V.  06eibJ-«n»«r,  *0  Wis.  238,  and  Hei*» 
V.  UuTiihey,  40  Wis.  276,  and  other  eases  in 
this  court  and  expressions  in  opinions  which 
follow  the  Itulh  and  Heiss  Cases  to  the  ef- 
fect that  the  statute  of  uses  and  trusts,  and 
the  inability  of  courts  of  equity  to  exercise 
oy  fTia  power,  place  trusts  for  charitable 
uses  on  the  same  basis  as  private  trusts,  so 
thHt  a  trust  of  the  former  character,  not  suf- 
ficiently definite  both  as  to  the  charitable 
scheme  and  the  beneficiaries,  that  it  can  be 
enforced  by  the  courts  after  the  manner  of 
private  trusts,  is  void  for  uncertainty;  that 
aubdiviaion  5,  %  2081,  Rev.  Stat,  applies,  ren- 
dering a  charitable  truat  void  unless  "fully 
ezpreaaed  and  clearly  defined  upon  the  face 
of  the  instrument  creating  it."  That  was 
the  New  York  rule  when  the  cases  mentioned 
were  decided  and  until  recently  changed  by 
statute,  and  it  was  fully  sanctioned  by  this 
court  in  such  cases.  The  published  syllabus 
of  Ruth  V.  Oberbmnner  correctly  states,  in 
substance,  what  was  said  in  the  opinion.  It 
is  as  foIlowB:  "Section  1,  chap.  84,  Rev. 
Stat,  abolishes  all  trusts,  including  those  for 
charitable  purposes,  except  such  as  are  spe- 
cifically authorized  by  that  chapter."  Tn- 
view  which  courts  elsewhere  have  drawn 
from  the  two  cases  mentioned  is  well  illus- 
trated by  what  was  said  by  the  supreme 
court  of  Illinois  in  the  recent  case  of  Hoeffer 
V.  Clooan,  171  111.  482,  40  L.  R.  A.  730,  49 
N,  E.  GZ7,  commenting  on  the  recent  case  in 
this  court  of  McHugh  v.  McCoie,  which  fol- 
lows closely  the  reasoning  and  points  decided 
in  the  Ruth  and  Seias  Cases  and  the  New 
York  authorities  relied  on  therein.  The  fol- 
lowing is  the  view  of  the  Illinois  court :  "In 
Wisconsin  all  trusts  are  abolished  by  stat- 
ute, except  certain  specific  trusts  where  there 
is  certainty  in  the  beneficiaries."  "The  doc- 
trine of  charitable  uses  is  not  in  force."  "A 
trust,  to  be  sustained,  must  be  of  a  clear  and 
definite  nature,  and  the  beneficiary  interest 
to  every  person  therein  must  be  fully  ex- 
pressed and  clearly  defined  upon  the  face  of 
the  instrument."  If  such  is  the  law  of  this 
state,  it  will  not  be  seriously  contended  that 
the  bequest  in  controversy  will  stand  th* 
tent  and  can  be  preserved,  especially  as  to 
certainty  of  beneficiaries,  aa  in  case  of  a  pri- 
vate trust. 

It  is  not  supposed  that  a  treatment,  to  any 
great  extent,  of  the  underlying  principles  of 
the  system  upon  which  this  case  must  stand 
or  fall,  is  necessary.  The  time  has  gone  by 
when  long  discussions  of  questions  touching 
the  origin  of  trusts  for  charitable  uses  aa  dis- 
tinguished from  private  trusts,  the  jurisdic- 
tion of  courts  of  equity  over  the  former,  how 
they  are  affected  by  the  statute  of  43  Elii. 
chap.  4,  whether  the  common-law  system  of 
charities  and  the  jurisdiction  of  equity  over 
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llsh  statute  wa  inherited  its  system  of  trusts 
for  charitable  uses  dJTorccd  trom  the  oy  pri» 
feature  of  such  statute,  the  true  nature  of 
-the  cy  prit  doctrine  as  td  whetlier  it  means 
more  Oian  the  adiniol strati ve  features  of 
suoh  statute,  or  the  exercise  of  prerogative 
power  strictly  so  called,  and  the  multitude 
of  other  queetiooB  that  mi|;ht  be  meatinoed. 
•re  necessary  or  proper.  The  books  are  full 
«f  judicial  discussions  of  all  these  questions 
hj  persons  showing  great  learning  and  depth 
of  research  int«  the  subjects.  Such  subjects 
hare  all  been  so  thoroughly  settled  that  ire 
need  only  refer  to  conclusions,  and  harmon- 
ic them,  so  far  as  practicable,  with  the  ad- 
judged cases  in  this  court,  and  after  blazing 
out  a  line  clearly  by  the  light  of  such  cases 
and  conclusions,  determine  bow  the  case  be- 
fore UB  stands  in  regard  to  it 

In  Dodge  t.  Williama,  46  Wis.  70,  1  N.  W. 
«2,  60  N.  W.  1103,  and  Oould  v.  Tof/lor  Or- 
phan Atylum.  46  Wis.  lOS.  50  N.  W.  422,  the 
^asea  being  represented  by  eminent  counsel 
on  both  sides  s-nd  considered  and  decided  to- 
gether, they  having  been  so  arranged  liecause 
-of  the  great  importance  of  the  questiona  in- 
volved, the  decisions  in  Rath  v.  Oberbrunner 
and  Heitt  v.  Murphey  were  pressed  upon  the 
-attention  of  the  courU  to  the  effect  that  no 
trust  is  valid  under  the  laws  of  this  state, 
whether  charitable  or  otherwise  and  whether 
-of  real  or  personal  property,  unless  so  cre- 
ated as  to  satisfy  the  statutory  rule  of  defl- 
niteness  laid  down  in  the  statute  of  uses  and 
trusts,  at  i  2081,  Ret.  Stat.  1898,  and  ths 
requirements,  generally,  of  such  statute.  A 
reference  to  the  briefs  of  counsel  supporting 
that  theory  shows  that  they  grounded  their 
arguments  on  the  idea  that  the  doctrine  of 
-charitable  uses  does  not  obtain  to  any  extent 
in  this  state;  that  a  trust  not  having  a)l  the 
«lemente  of  certainty  requisite  to  a  private 
trust  cannot  be  sustained  without  the  aid  of 
the  cv  pria  doctrine;  that  a  court  of  equity 
-cannot  exercise  any  authority  over  a  dona- 
tion to  charitable  uses,  that  it  cannot  in  case 
-of  a  private  trust,  except  by  virtue  of  the 
prerogative  power  of  the  sovereign,  the  so- 
-called  cy  pria  power,  and  that  courts  of  this 
state  possess  no  such  power.  On  the  other 
hand,  it  was  contended  that  the  legislature 
.did  not  intend  to  abolish  the  common-law 
aystem  of  trusts  for  charit^Ie  uses,  and 
Uiat  they  stUl  are  lawful  and  sustainable 
-oxcept  where  so  indeflnite  as  to  be  incapable 
-of  enforcement  by  the  court  without  the  aid 
-of  the  oy  pria  doctrine,  strictly  so  called,  lim- 
ited to  tie  power,  where  property  is  given 
for     charitable    purposes    generally, — given 
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I  declaration  of  the  parUcular  pur- 
poses to  which  it  is  to  be  applied  or  any  dec- 
laration of  a  purpose  that  can  be  carried  out. 


to  ascertain  and  determine  a  purpose  with: 
the  general  scope  of  the  donors  intention,  or 
4kln  to  it,  and  to  frame  a  scheme  to  effect 
audi  purpose  and  to  enforce  the  execution  of 
«nch  scheme  through  the  medium  of  a  rem- 
-«dy  analogous  to  Uiat  given  by  the  statute 
of  Elizabeth  on  the  subject;  that  the  leg- 
lalative  intent  was  to  preaerva  aharitable 
OSes  and  trusts  In  all  thur  essential  and  dis- 
tinctive features,  so  far  as  they  ars  sustain- 
«)Ii.IL  A. 


able  independent  of  the  oy  pris  remedy  of 
snch  statute,  or  the  exercise  of  prerogative 
power  strictly  so  called.  The  two  positions 
so  taken  Ixifore  the  court  were  so  inconsist- 
ent with  each  other,  the  one  being  based  on 
Iiat\  V.  Oberbrunner  and  Heiaii  v.  UuTphey, 
and  the  other  apposed  to  the  general  doctrine 
of  those  cases,  not  necessarily  the  decisions 
rendered,  that  no  middle  ground  was  left  on 
which  to  harmonize.  If  one  theory  was 
right  the  other  was  necessarily  wrong.  The 
subject  of  the  trust  was  personal  property. 
The  trustees  named  were  trustees  of  several 
colleges.  The  uses  and  purposes  declared 
were  payment  tor  the  education  and  tuition 
of  worthy  indigent  females  at  such  colleges, 
and,  in  a  particulsr  contingency,  for  the  ed- 
ucation, tuition,  and  support  of  worthy,  in- 
digent young  men  attending  and  studying  for 
the  ministry  at  one  of  the  colleges  named. 
There  was  a  further  l>eque8t,  on  a  specified 
contingency,  to  a  corporation  to  be  organized 
to  take  and  administer  it  as  trustee,  as  to 
which  the  use  and  purpose  declared  was  the 
education  of  worthy  indigent  females  in  the 
manner  commonly  done  at  fanale  seminar- 
iea.  It  will  be  noted  that  neither  of  the 
truste  could  well  be  enforced  after  the  man- 
ner of  private  trusts.  There  was  an  entire 
absence  of  certainty  of  beneficiaries  who 
could  invoke  judicial  power  to  enforce  the 
trust.  The  broadest  discretion  was  left  to 
the  trustees  to  select  the  immediate  benefi- 
cisrivn  from  a  class  having  no  limitaUon  as 
to  residence  or  location,  and  none  as  to  num- 


"worthy  indigent  young  men  studying  for 
the  ministry."  The  method  of  carrying  out 
the  declared  purpose  had  no  limitation  ex- 
cept that  of  the  work  done  at  the  several 
schools  named. 

The  opinion  in  the  case  was  written  by 
Chief  Justice  Kyan,  who  took  no  part  in  the 
first  of  the  former  cases,  and  who  appears  to 
have  concurred  in  Heita  v.  Murphey  because 
of  the  alnence  of  any  trust,  the  bequest  be- 
ing made  direcUy  to  uncertain  and  unaseer- 
tainable  devisees,  lie  court,  as  indicated  in 
the  opinion,  in  terms  or  in  effect,  decided  as 
follows;  Bequests  of  personal  property  to 
charitable  purposes,  good  by  the  rules  of  the 
common  law,  except  so  far  as  affected  by  the 
oji  pria  remedy  and  doctrine  of  the  statute  of 
43  Elis.  chap.  4,  are  good  under  the  laws  of 
this  state.  When  it  is  said  that  the  doctrine 
of  oy  pr^  does  not  prevail  in  this  state,  that 
does  not  refer  to  those  liberal  rules  of  judi- 
cial construction  of  charitable  trusts,  by 
courts  of  equity,  which  prior  to  the  statute 
of  Elizabeth  were  applied  in  chancery,  and 
of  which  such  statute  is  only  confirmatory, 
but  to  the  prerogative  power  exercisable 
where  such  statute  prevails.  Courts  here, 
as  anciently,  look  with  favor  upon  all  do- 
nations to  charitable  uses,  and  give  effect  to 
than  where  it  is  possible  to  do  so  consistent 
with  rules  of  law.  and  to  that  end  the  most 
liberal  rules  the  nature  of  the  ease  will  ad- 
mit of,  within  the  limite  of  ordinary  chan- 
cery jurisdiction,  will  be  resorted  to  if  ne- 
cessary.    It  is  sufficient  if  there  be  a  trust 
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uid  »  pHtioular  chkritable  piirpoM,  aa  ii»- 
tingiiiBoed  frmn  a  gift  to  charity  generally. 
The  court  may  Bupply  the  trustee  to  admin- 
iater  the  trust;  the  trustee  may  select  the 
beneflciBirieB  from  within  the  general  class 
Darned  by  the  donor,  and  when  necessary  may 
work  out  the  details  of  the  declared  purpose 
within  its  stated  general  limits.  Certainty 
of  beneflciaries  who  can  invoko  judicial 
power  to  enforce  the  trust  is  not  only  un- 
necessary, but  it  inconsistent  with  the  very 
nature  of  a  trust  for  charitahia  uses,  in  that 
tile  beneficiaries,  in  a  general  sense,  are  the 
members  of  the  public  at  large.  A  public 
charity,  within  tiie  rule  mentioned,  is  auiH- 
eiently  definite  ai  to  purpose  if  its  general 
nature  be  clearly  stated,  or  it  can  be  made 
otherwise  certain  hy  the  trustees  clothed 
with  the  power  of  administering  the  trudt 
within  the  limits  of  the  declared  purpose. 
It  is  sufficiently  definite  as  to  immediate 
benellciaries,  by  tlie  power  of  selection  lodged 
expressly  or  impliedly  in  the  trustee  ap- 
pointed by  the  donor,  or  by  the  court  where 
there  is  a  trust  but  no  trustee.  If  the  trus- 
tee abuse  his  power,  there  is  a  complete  rem- 
edy by  the  exercise  of  the  visitatorial  power 
of  the  stat«.  The  statute  of  uses  and  trusts, 
as  to  personal  property  at  least,  does  not 
apply  to  trusts  for  charitable  uses.  The 
New  York  doctrine  and  decisions  on  that 
quration  have  no  force  here.  For  greater 
certninity  as  to  what  is  here  said,  we  quote: 
"Public  charities,  indefinite  in  terms,  are 
Deesaorily  limited  in  their  administration  by 
the  amount  of  the  foundation.  Where  the 
founder  does  not  provide  a  rule  or  order  of 
selpction,  there  is,  therefore,  in  every  public 
charity,  a  necessary  power  of  selection  of 
beneficiaries  in  the  trustee.  If  the  power 
is  abused,  the  state,  in  the  exercise  of  its 
visitatorial  power,  will  correct  it."  "When 
a  trust  deHnes  the  beneflciaries  with  certain- 
ty, it  is  rather  private  than  public.  As 
Mr.  Perry  remavks,  charity  begins  where  un- 
certainty of  the  beneflciaries  begins.  Perrv, 
Tr.  S087.  .  .  .  'It  is  the  number  and  indefi- 
niteneas  of  the  objects,  and  not  the  mode  of 
relieving  them,  which  is  the  essential  element 
of  a  charity.  ...  A  good  charitable  use 
is  public,  not  in  the  sense  that  it  must  be 
eiP^.uted  openly  and  in  public;  but  in  the 
sense  of  being  so  general  and  indefinite  in 
its  objectx  as  to  be  deemed  of  common  and 
public  benefit'  "  Dodge  v.  Williams,  48  Wis. 
97,  93,  60  N.  W.  1106,  1107.  "'The  rule 
of  public  policy  which  forbids  estates  to  be 
indefinitely  inalienable  in  the  hands  of  in- 
dividuals does  not  apply  to  charities.'"  It 
is  sufDcient  to  say,  for  the  purposes  of  this 
case,  that  the  statutes  of  uses  and  trusts 
and  against  perpetuities  are  expressly  lim- 
ited  to  realty.     40  Wis.  95,  60  N.  W.  HOB. 

In  view  of  the  forgoing,  that  Dodge 
V.  Williams  was  ruled  by  an  entirely  differ- 
ent doctrine  than  Ruth  v.  OberbrunnuT,  as 
to  personal  property  at  least,  without  de. 
termining  whether  the  doctrine  of  the  form- 
er should  be  extended  to  realty,  hardly  ad. 
mits  of  reasonable  controversy.  The  theory 
of  the  former  case  is  that  trusts  for  chari- 
table uses  must  have  all  the  essentials  of  cer- 
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tainty,  of  private  trusta;  that  of  the  latter 
case  is  that  trusts  for  charitable  uses,  good 
by  the  rules  of  the  oonunon  law,  except  a* 
added  to  by  tJie  oy  pris  doctrine  of  the  stat- 
ute of  Elizabeth,  are  good  here,  at  leoet  as  to 
personal  property.  The  case  was  distin- 
guished from  Kvtli  v.  Oberbrvnner  in  that  in 
the  latter  the  subject  of  the  trust  was  real 
estate  and  tiie  trust  was  private.  It  was  dis- 
tinguished from  Eeigt  v.  Mvrphey  in  that  in 
the  latter  case  the  donees  were  uncertftia 
and  unascertainahle.  The  reasoning  of  the 
early  case*,  inconsistcmt  with  that  of  th« 
later  case,  was  treated  as  obiter,  and  in  that 
way  the  reasoning  and  decision  in  the  latt«r 
easily  harmoniied  with  the  decisions  in  the 
former.  Nothing  actually  previously  decided 
was  necessarily  or  in  fact  overruled. 

From  the  foregoing  it  would  seem  that 
when  we  have  determined  whether  the  rea- 
soning which  led  to  the  decision  in  Dodgt  t. 
Williams  and  such  decision,  or  the  reason- 
ing which  led  to  the  decision  in  Ruth  v.  Ober- 
brunner,  is  to  prevail  as  the  law  of  this 
state,  we  shall  have  pretty  nearly  decided 
the  vital  question  between  us. 

Ooiild  V.  Taylor  Orphan  Asylum,  decided 
with  Dodge  v.  Williamt,  need  not  be  com- 
loented  upon  to  any  great  extent.  The  justice 
who  delivered  the  opinion  delivered  those  in 
the  two  earlier  cases,  and  followed  the  lines 
of  the  opinion  of  the  chief  justice  in  the 
accompanying  case.  The  bequest  was  to 
trupteea  for  the  care  of  orphan  children  of 
Racine  county,  and  such  other  poor, 
neglected,  and  necessitous  children  as  the 
managers  might  decide  to  receive.  The  for- 
mation of  a  corporation  to  receive  the  fund 
and  administer  it  was  contemplated  but  not 
made  imperative.  It  was  decided  that  the 
fund,  without  a  corporate  organization,  could 
be  pennanently  retained  and  administered 
by  trustees  for  the  charitable  work  contem- 
plated by  the  donor.  That,  It  will  be  ob- 
served, is  the  comraon-law  doctrine  of  char- 
itable trusts.  The  court  said,  in  efTect,  if 
uny  or  all  of  the  trustees  should  refuse  to 
act,  or  fail  from  any  cause,  the  court  of 
equity  would  have  undoubted  ei^ui  table 
jurisdiction  to  supply  trustees,  indefin- 
itely, and  support  the  trust  and  give 
pfTect  to  the  charitable  use  declared 
by  the  donor.  The  idea,  it  will  be 
observed,  was  that  certain  beneflaaries  vest- 
ed with  an  eqliitnble  title  corresponding  to 
the  legal  title  held  by  the  trustees,  who  could 
come  into  court  and  enforce  the  trust  after 
the  manner  of  private  trusts,  were  not 
deemed  necessary. 

A  review  of  cases  touching  the  subject 
under  discussion  would  not  Iw  complete  if 
an  idea  thrown  out  in  De  Wolf  v.  Lawton, 
61  Wis.  409,  21  N.  W.  816,  were  passed  with- 
in Dodge  v.  Williamt  on  the  subject 
of  whether  the  law  against  perpetui- 
ties was  important  on  the  facts  of 
that  case,  aftfr  suggesting  that  it 
was  probably  sufficient  to  support  ths 
negative,  that  both  the  statute  ol  perpetui- 
ties and  of  uses  and  trusts  are  ex- 
pressly limited  to  real  estate,  and  referring. 
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in  effect,  to  the  statutes  as  but 
ments  of  cominoD-law  principles,  Chief  Jus- 
tice Ryftu  said:  "But  were  this  otherwise, 
tho  statute  limiting  the  rule  against  perpetu- 
ities to  realty  manifestly  abrogates  the  Eng- 
lish doctrine  as  applicable  to  personaltj. 
iu3  excluaio  alleriut,"  Ke- 
j  that,  in  the  De  Wolf  Case,  Juatice 
3olesaid:  "There  can  be  DO  question  but  the 
statute  refers  to  real  estate  alone.  It  may, 
however,  admit  of  doubt  whether  the  remaAc 
of  the  chief  justice  it  strictly  accurate  in 
saying  that  it  abolishes  the  common  rule  of 
perpetuities  as  to  personalty  when  applied 
to  private  trusta"  "This  common  rule  of 
perpetuity  as  to  personalty  may  be  unat- 
lected  b^  our  statute."  The  quoted  language 
of  Justice  Coie  was  referred  to  in  Webster 
V.  lforri«,  66  Wis.  386,  67  Am.  Rap.  378.  28 
N.  W.  353,  where  the  subject  under  discut- 
aion  wag  a  charitable  trust.  It  will  be  noted 
that  Justice  Cole's  critic i am  wo*  not  intend- 
ed to  cast  discredit  on  the  decision  in  Dodge 
V.  Williatiu  or  the  reasoning  of  the  opinion 
therein  as  to  public  trusts,  and  it  is  not  sup- 
posed that  the  court  in  theWebsfer  Case  in- 
tended to  do  BO  or  to  give  weight  to  the  criti- 
cism. The  trust  in  the  WeUter  Case  was 
sustoined  and  the  decision  was  grounded  on 
the  principles  laid  down  in  Dodge   y,    Wil- 

The  next  case  in  order  of  time  is  Webater 
T.  Morrii,  above  mentioned.  The  opinion 
therein  was  written  by  the  present  chief  jus- 
tice. The  general  lines  of  Dodge  v.  Williamt 
were  followed,  except  the  test  of  certainty 
to  be  applied  was  rather  indicated,  but  not 
decided,  to  be  S  2081  of  the  statute  of  uses 
and  trusts.  There  were  two  trusts  called  in 
question.  One  was  to  the  First  Presbjrte- 
rian  Church  of  the  village  of  Omro,  Winne- 
bago county,  Wisconsin,  to  use  one  half  of  the 
interest  of  the  fund  in  defraying  the  annual 
expense*  of  the  church,  and  the  other  half 
for  the  relief  of  the  "resident  poor,"  no  par- 
ticular class  of  poor  being  mentioned  or  par- 
ticular method  or  kind  of  relief  suggested. 
The  other  bequest  was  of  a  sum  of  money  in 
trust  to  chanty  generally,  no  trustee  being 
named,  coupled  with  a  recommendation, 
which  the  court  held  equivalent  to  a  demand, 
that  the  executors,  in  the  event  of  their 
deeming  the  sum  sufficient  therefor,  estab- 
lish a  school  at  some  place  in  Winnebago 
county,  to  educate  young  men  in  the  useful 
arte.  It  was  held  that  the  general  bequest 
for  charitable  work  was  invalid,  but  that  the 
gift  to  eateblish  a  school  was  valid  on  the 
principle  that  where  a  bequest  is  made  to 
alternative  purposes,  one  of  which  is  in- 
valid, it  will  go  to  the  one  which  is  valid. 
The  mere  recommendation  to  establish  k 
school,  as  stated,  was  treated  by  Uie  court, 
t^  judicial  construction,  as  a  command.  In 
the  same  way  it  was  held  that  the  establish- 
ment of  a  school  contemplated  the  organiza- 
tion of  a  corporation  to  teke  the  fund  as 
trustee  and  administer  it  to  educate  younff 
mm  in  the  useful  arts.  In  ths  same  way  it 
was  held  that  in  the  event  of  the  fund  not 
being  sufficient  to  establisb  the  school,  that 
being  the  contingency  named  by  the  donor, 
60 1^  R.  A. 


it  might  yet  be  used  for  that  purpose  if  sufB- 

ciently  supported  by  funds  contributed  from 
other  sources.  Generally,  it  was  said,  in  ef- 
fect, that  while  the  ey  pria  feature  of  the 
statute  of  Elizabeth — the  prerogative  Ju- 
risdiction conferred  by  tt — is  not  a  jiart  of 
the  law  of  this  stete,  in  so  far  as  judicial 
power  to  construe  and  enforce  trusts  was  ex- 
ercisable by  the  chancellors  of  England,  in- 
dependent of  the  stetute  of  Elizabeth  and 
only  confirmed  by  it,  it  is  the  law  here.  It 
will  be  observed  that  such  doctrine  is  in  strict 
harmony  vith  Dodge  v.  William*  as  to  tba 
degree  of  certeinty  required  within  the  rules 
declared.  The  court  said:  "The  scheme  of 
charity  must  be  sufUciently  indicated,  or  a 
method  provided  whereby  it  may  be  aacer- 
teined  and  its  object  made  sufficiently  cer- 
tein  to  enable  the  court  to  enforce  the  execu- 
tion of  the  trust  according  to  such  schema 
and  for  such  object.  It  must  he  of  such  a 
tengible  nature  that  ths  court  can  deal  with 
it.  .  .  .  The  mere  direction  to  expend 
money  for  charitable  purposes'  at  large  is  too 
indefinite  and  uncertain.  The  quotation  is 
literal,  including  the  italics.  It  will  b«  seen 
that  a  declared  particular  purpose,  as  dis- 
tinguished from  a  mere  donation  of  a  fund 
to  charity,  was  alt  that  was  deemed  essen- 
tial to  a  good  trust  for  charitable  uses,  as  re- 
gards the  work  to  be  performed ;  and  a  trust 
being  created  with  a  trustee  to  select  the 
persons  from  such  indefinite  classes  as  the 
resident  poor"  or  "young  men,"  the  requi- 
site of  deflniteness  of  beneficisries  was  satis- 
fied. The  case  is  in  strict  harmony  wiUi 
Dodge  v.  WiUiamt  except  in  that,  as  before 
indicated,  in  the  opinion,  as  the  supremo 
and  essential  test  to  be  applied,  it  was  said, 
referring  to  the  language  of  one  of  the  trust 
provisions :  "By  the  language  thus  employed 
such  trust  was  'fully  expressed  and  clearly 
defined  upon  the  face  of  the  instrument  cre- 
ating it,'  and  bence  satisfies  the  requirementa 
of  subdivision  6,  i  2081,  Rev.  Stet."  How- 
ever, the  court  did  not,  as  is  manifested  by 
the  reasoning  of  the  opinion  and  the  deci- 
sion as  well,  regard  ths  statutory  test  essen- 
tial. So  recent  as  the  De  Wolf  Case  it  had 
been  affirmed  that  the  statute  of  uses  and 
trusts  is  limited  to  real  property. 

The  subject  was  again  discunsed  in  Bof- 
fen't  Estate,  70  Wis.  622,  36  N.  W.  407,  opin- 
ion by  Mr.  Justice  Orton.  The  bequest  was 
direct  "to  the  poor  of  the  city  of  Qreen  Bay." 
There  was  no  trust,  nor  any  ascertainable 
devisee  or  devisees.  The  bequest  was  held 
void  in  strict  harmony  with  Dodge  v.  Wil- 
liamt and  Webster  v.  Harris.  The  remarks 
in  the  opinion  aa  to  the  indeflniteness  of  the 
individual  members  of  the  class,  "the  poor  of 
the  city  of  Green  Bay,"  referred  to  the  ab- 
sence of  deflniteness  as  to  devisees,  not  as  to 
beneficiaries.  Much  confusion  has  occurred 
in  citing  this  case  by  failing  to  distinguish 
between  certainty  as  to  the  donee  or  devises 
in  whom  the  title  may  veat,  and  certainty  aa 
to  Individual  beneficiaries  of  the  trust,  which, 
of  things,  is  impossible. 
"■'~  springs  from  con- 
0  truste.  following 
s  Identical  in  this 
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»tnt«  in  all  essential  yarOcuIars,  requiring 
cei'taiDtj  of  beneficiaries  holding  the  equi- 
table title  the  same  as  of  donees  or  deviaeea 
holding  the  legal  title,  to  the  end  that  the 
former  may  enforce  the  trust.  It  is  plainly 
indicated  in  the  Hoffen  Caae  that  the  be- 
quest would  have  been  supported  as  a  trust 
for  charitable  uses  if  a  trust  had  been  cre- 
ated so  the  court  could  have  filled  the  office 
of  trustee  to  administer  the  trust. 

The  next  case  to  be  considered  is  Re  Ful- 
ler'a  Will,  75  Wis.  431,  44  N.  W.  304,  where 
there  was  a  trust,  a  trustee,  and  also  a  par- 
ticular purpose  and  use  declared,  to  wit, 
the  support  of  a  colporteur  and  missionary 
of  the  Baptist  Church  within  the  state  of 
Wisconsin.  It  was  conceded  that  the  trust 
was  for  a  charitable  use.  The  bequest  was 
held  invalid  because  the  testator  failed  "to 
fullydefine  his  charitable  scheme  in  hie  will,"' 
going  back,  apparently,  to  Rtith  v.  OAerbrun- 
n«r  and  ffeiss  v.  ISurphy.  Dodge  v.  Wil- 
liams is  not  cited  in  the  opinion.  The  rule 
in  Webster  v.  Morria,  to  the  effect  that  a 
charitable  scheme,  to  be  valid,  "must  be  sudi- 
ciently  indicated  [in  the  will],  or  a  method 

firovided  whereby  it  may  be  ascertained  and 
ts  object  made  sufliciently  certain  to  enable 
the  court  to  enforce  the  execution  of  the  trust 
according  to  such  scheme  and  for  such  ob- 
ject," was  referred  to  and  affirmed;  but.  as 
it  aeeme,  effect  was  given  to  the  rule  after 
the  manner  of  private,  instead  of  public, 
trusts.  We  will  not  further  consider  the 
ca»e.  The  task  of  harmonizing  it  with 
Dodge  v.  WilUam$  and  the  cases  subsequent' 
ly  ruled  by  the  principles  there  declared  to 
be  the  Ian  of  this  state,  is  one,  as  it  seems, 
too  great  for  room  to  hope  for  its  sueceBsful 
accompli shment.  There  seems  to  be  but  one 
theory  upon  which  possible  harmony  can  be 
based,  and  that  is  that  the  court  supposed 
that  the  duties  of  a  colporteur  and  mission- 
ary, which  may  well  be  considered  exceeding- 
ly uncertain,  are  so  indefinite  and  indefin- 
able that  the  trustee,  with  the  broad  discre- 
tion vested  in  the  office  under  rules  govern- 
ing charitable  trusts,  could  not  intelligently 
de^ne  and  administer  the  trust  or  the  court 
determine  the  limits  of  it.  Reasoning  along 
that  line,  however,  it  must  be  admitted, 
would  be  quite  too  infirm  to  be  adopted  as 
satisfying  any  reasonable  test  of  judicial 
certainty.  The  will  designated  the  purpose 
of  the  trust  to  be  the  support  of  a  Baptist 
colporteur  and  missionary.  The  broad  rules 
of  construction  that  easily  met  all  difficul- 
tiea  in  the  Webster  Case  would  probably 
have  rendered  what  was  supposed  to  be  fa- 
tally uncertain,  free  from  difficulty.  The 
reasonable  expectation  and  nurpose  of  the 
testator,  it  might  well  be  said,  was  that  the 
colporteur  would  be  required  to  do  such 
work  as  is  ordinarily  performed  by  a  Bap- 
tist colporteur  and  missionary. 

In  SawtelU  v.  Witham.  94  Wis.  412,  60  N. 
W.  72.  the  validity  of  a  trust  for  charitable 
uses  was  again  challenged  for  uncertainty  on 
the  reasoning  in  the  opinion  in  Beits  v.  Vur- 
ph-ey,  but  was  sustained  as  sufficiently  cer- 
tain to  satisfy  all  the  requirements  of  a  char- 
itable trust  according  to  thedoctrine  of  Dod^e 
80  L.  B.  A. 


V.   WiUiama   and    (lould  t.   Taylor   Orphan 

Asylum,  they  being  cited  as  stating  the  law 
of  this  state.  There  was  a  trust,  but  no 
trustees,  those  named  by  the  donor  having 
refused  to  act.  The  purpose  of  the  trujt 
and  use  declared  was  to  invest  the  fund  and 
devote  the  income  to  the  support,  mainte- 
nance, education,  or  aid  to  that  end,  of  such 
indigent  orphan  children  under  the  age  of 
fourteen  years,  in  Rock  county,  Wisconsin, 
as  in  the  judgment  of  the  executors  may  ba 
most  needy  and  deserving.  "Vagueness," 
said  Mr.  Justice  Newman,  who  wrote  the  opin- 
ion,  "in  some  respects,  is  essential  to  a  good 
gift  for  a  public  charity;"  and  further,  in 
effect,  courts  will  not  allow  such  a  trust  to 
fail  because  the  trustee  cannot  act,  or  refuses 
to  act,  or  the  objects  of  the  charity  are  un- 
certain. Courts  carry  out,  by  liberal  judi- 
cial rules  of  construction  applicable  to  such 
favored  donations,  the  inti>nt  of  the  donor, 
by  supplying  a  trustee,  rather  than  that  the 
trust  fail;  and  holding  that  the  power  of  se- 
lection of  immediate  beneflciarics.  and  of 
working  out  the  details  of  the  particular  pur- 
pose, generally  stated,  was  intended  to  be  a 
matter  of  administration  by  such  trustee; 
and  that,  according  to  the  judicial  policy, 
well  established,  charitable  bequests  are 
within  the  department  of  human  affaira 
where  the  method  adopted,  indicated,  should 
be  applied  rather  than  that  the  charitable 
design  of  the  donor  should  fail.  Ut  re* 
matris  valeat  gtiam  percal. 

The  most  recent  case  where  the  question 
under  consideration  was  referred  to  is  Ifc- 
Hujrh  V.  UcCole,  97  Wis.  ISO,  40  L.  R.  A. 
724,  72  N.  W.  631.  The  only  beqnest  in  that 
case,  material  at  this  time,  was  one  to  tho 
Roman  Catholic  bishop  of  the  diocese  of 
Green  Bay  to  be  used  for  masses  for  the  re- 
pose of  the  soul  of  the  testator  and  the  soula 
of  various  members  of  his  family.  It  is  suf- 
ficient to  harmonize  the  decision  condemning 
the  bequest,  with  Dodge  v.  Williams,  to  say 
that  it  was  considered  that  the  intent  waa 
to  create  a  private  trust,  pure  and  simple, 
hence  that  it  was  invalid  for  want  of  certain 
beneficiaries  U>  hold  the  equitable  interest, 
competent  to  enforce  the  trust.  True,  that 
does  not  appear  very  clearly  from  the  oirin- 
ion,  but  it  was  certainly  the  view  of  a  ma- 
jority of  those  who  parUcipated  in  the  de- 
cision. It  must  be  admitted  that  the  opin- 
ion may  reasonably  bo  read,  as  by  the  su- 
preme court  of  Illinois  in  Hoejfer  v.  Clogan, 
171  III.  482,  40  L.  R.  A.  730,  49  N.  E.  527, 
as  supporting  the  doctrine  that  trusts  for 
charitable  uses  must  be  tested,  as  to  defiuite- 
ness,  the  same  as  private  trusts,  all  distinc- 
tions between  the  two  clasees  of  trusts  hav- 
ing been  abolished  in  this  state.  It  was 
said  in  the  opinion,  apeaking  of  all  the  trusts 
considered :  They  are  void  for  uncertainty 
and  wholly  incapable  of  being  executed  by  a 
court  of  equity  by  virtue  of  ita  jurisdiction 
over  private  trusts.  Since  they  cannot  be  so 
executed  they  must  necessarily  fail.  It  will 
be  noted,  however,  tJiat  the  precedent  cited 
for  condemning  the  trust  for  masses  treat* 
such  a  trust  as  private.  Whether  such  a 
trust  is  private  or  charitable,  and  whether 
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void  if  of  tha  fonner  class,  there  is  a  coil' 
flict  of  autboritiea ;  but  thej  are  in  substan- 
tial harmony  in  support  of  such  a  trust  if 
held  public.  SchovUr,  Pelittoner,  134  Mass. 
4S(t;  FntoToezi  v.  St.  Joseph't  Catholic 
Church,  104  Ala.  327.  26  L.  R.  A.  360.  18  So. 
304;  HOFffcr  v.  Clogan.  171  III.  462,  40  L. 
R.  A,  730,  49  N.  E.  EZ7 ;  Moran  v.  Moran, 
104  Iowa,  2ia,  3B  L.  R.  A.  204.  73  N.  W.  617. 
In  the  Hoeffer  Case,  Mr.  Justice  Cartwright, 
who  delivered  the  opinion,  said:  The  rules 
of  law  which  would  invalidate  the  trust  as 
an  express  private  trust  do  not  aifect  its  va- 
lidity, because  it  is  a  eharitahie  trust.  The 
equitable  jurisdiction  over  such  trusts  was 
not  derived  from  the  statute  of  Elizabeth, 
but  prior  to  and  independent  of  that  statute 
charities  were  sustained  irrespective  of  in- 
definitenesB  of  beneflciarips  or  the  lack  of 
trustees,  or  the  fact  that  the  trustee  was  in- 
compet«Dt  to  take.  More  need  not  be  said 
in  regard  to  MeHugh  v.  McCole.  The  deei- 
tion.  as  indicated,  was  placed  on  the  ground 
that  a  trust  for  masses  is  private.  So 
viewed,  the  decision  is  in  harmony  with 
Dodge  V,  William*,  and  whatever  was  said 
inransistent  with  such  view  toust  yield  to 
the  decision  itself  and  to  the  established  doc- 
trine of  this  state  distinguishing  trusts  for 
ohsrititble  uses  from  private  trusts. 

Thus  we  have  seen  that,  with  a  single  ex- 
ception, the  decisions  of  this  court  from 
Dodge  v.  Williama  to  the  present  time,  are 
in  harmony,  and  it  must  be  held  that  such 
case  states  the  law  of  this  state  as  under- 
itood  from  the  time  it  was  decided.  The 
single  break  in  the  line  of  decisions,  in  view 
of  the  quick  return  to  such  line,  should  not 
be  taken  as  a  considerate  change  of  judg- 
ment a«  t«  the  law  at  any  time.  Dofl^e  v. 
William*,  and  tha  cases  expressly  ruled  by 
it,  correctly  state  the  law  on  the  points  es- 
sential to  the  conclusion  here  reached,  and 
whatever  there  is  in  other  cases,  decisions, 
or  reasons  for  decisions,  inconsistent  there- 
with, must  yield  to  that  view. 

It  follows  that  indeflnitenees  of  beneBci- 
aries  who  can  invoke  judicial  authority  to 
enforce  the  trust,  want  of  a  trustee  if  liere 
be  a  trust  in  fact,  or  fndeGniteness  in  de- 
tails of  the  particular  purpose  declared,  the 
general  limits  being  reasonably  ascertain- 
able, or  indednitcness  of  mode  of  carrying 
out  the  particular  purpose,  does  not  mili- 
tate against  the  validity  of  a  trust  for  char- 
itabia  uses.  Given  a  trust,  with  or  without 
a  trustee,  a  particular  purpose — as  educa- 
tion, or  relief  of  the  poor,  as  distinguished 
from  a  bequest  to  charity  generally — and  a 
class  great  or  small,  and  without  regard  to 
location,  necessarily,  as  "worthy  indigent 
females,"  or  "indigent  young  men  studying 
lor  the  ministry,"  or  "resident  poor,"  or 
'"indigent  children  of  Rock  county,"  or  "the 
boys  and  girls  of  California"  {People  em  rel. 
Kllert  V.  Cognocll,  113  Cal.  128,  35  L.  R,  A, 
2GB,  45  Fac.  270),  and  we  have  a  good  trust 
for  charitable  uses.  The  court,  through  its 
strictly  judicial  power,  may  fill  the  office  of 
trustee  if  necesBsry,  the  trustee  can  select 
the  immediate  beneficiaries  or  objects  with- 
in the  designated  class  and  schemA;  he  oui 
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determine  upon  the  details  necessary  to  ef- 
fect the  intention  of  the  donor  within  the 
general  limits  of  his  declared  purpose,  and 
execute  the  trust  accordingly;  and  the- 
proper  public  agencies,  if  neoesaary,  can  in- 
voke judicial  power  to  enforce  auch  execu- 
tion. At  no  step  is  the  court  required  to  ex- 
ercise cy  pria  power  in  the  sense  of  prerog- 
ative authority,  or  at  all,  except  as  the 
term  is  found  used  in  regard  to  those  liberal 
rules  of  judicial  construction  applied  by 
courts  of  equity  to  charitable  trusts,  well 
exemplifled  in  Wefcsttr  v.  Morris,  for  deter- 
mining the  intent  of  a  donor  in  creating  a- 
trust  for  a  designated  proper  charitable  pur- 
pose. Such  power,  in  the  sense  last  indi- 
cated, was  exercised  w  England  both  before 
and  since  the  statute  of  Elizabeth,  and  has 
been  exercised  in  this  country  since  the  Rev- 
olution, in  states  where  the  statute  of  Eliza- 
beth is  part  of  their  system  and  those  where 
it  is  not,  except  in  a  few  instances,  as  here- 
after indicated,  where  the  rejection  of  such 
statute  was  supposed  to  carry  with  it  the 
whole  common-law  system  of  trusts  upon  the 
erroneous  theory  that  the  one  depended  up- 
on tlie  other,  and  a  few  states  that  followed 
the  New  York  theory  that  the  statutea  of 
uses  and  trusts  and  of  perpetuities  abol- 
ished common-law  charitable  trusts. 

A  short  history  of  how  it  came  about  that 
the  two  conflicting  theories,  diacussed  in  this 
opinion,  came  to  have  some  place  in  our  sys- 
tem, will  add  clearness  to  the  rule  adopted 
as  correct.  In  tha  formative  state  of  the 
law  in  this  country  after  the  Revolution,  the 
common  law  of  England,  including  the  prin- 
ciples of  equity  as  there  recognized,  bo  far 
as  adapted  to  our  customs,  circumstances, 
and  form  of  sovernment,  was  accepted  a» 
the  groundwork  of  an  American  system.  In 
that  we  inherited,  in  the  main,  the  common- 
law  system  of  trusts  for  charitable  uses. 
Two  controversies  early  commenced;  (1) 
As  to  whether  the  English  system  of  char- 
ities originated  with  and  was  dependent  up- 
on the  statute  of  43  Eliz.  chap.  4 ;  ( 2 )  wheth- 
er such  system  was  adapted  to  our  system  of 
civil  government  and  adopted.  The  varying 
conclusions  reached  as  to  such  controversies 
resulted  in  building  up  different  systems  in 
different  states,  according  to  tueir  respec- 
tive judicial  determinations  in  regard  to  such 
controversies.  In  Massachusetts  and  some 
other  states,  the  first  controversy  named  waa- 
decided  in  the  negative,  and  the  second  in 
the  affirmative  as  regards  the  principles  of 
the  statute:  and  the  result  was  an  adoption, 
in  such  jurisdictions,  of  the  entire  common- 
law  system  of  charities,  barring  the  cy  priM 
feature  of  the  statute  of  Elizabeth,  not  ex- 
ercised by  courts  of  equity  before  the  stat- 
ute,— that  is,  the  prerogative  right  of  dispo- 
sal outside  of  the  declared  intent  of  the 
testator,  or  where  there  is  a  gift  to  charity 
cenerally  with  no  uses  specified  and  no  trust 
interposed  and  no  provision  made  for  ap- 
pointment, or  the  power  of  appointment  was 
delegated  to  particular  persons  who  died 
without  exercising  it.  Going  v.  Emery,  10 
Pick.  107,  28  Am.  Dec.  645;  Jaekaon  v,  Phil- 
lips,  14  Allen,  536;  Heiuer  V.  fforrw,  42  111 
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426.  ta  a  f«w  instances  the  statute  was'  re- 
.  jected  i»  toto;  notably  in  Maryland,  the 
very  opposite  cnnclusions  being  reached  {rom 
those  in  the  Maasaehusetta  court.  That  is, 
it  was  held  that  the  entire  common-law  sys- 
tem of  charities  originated  with  and  is  de- 
pendent upon  the  statute  of  Bliiabeth ;  that 
the  statute  is  not  adapted  to  this  countrr,  and 
that  a  court  of  equity  cannot  enforce  the  ex- 
ecution of  a  devise  or  bequest  to  charitable 
uses  unless  It  has  all  the  elements  of  certain- 
ty  requisite  to  a  private  trust,  including  cer- 
tainty of  heneflciariea  to  hold  the  equitable 
title  corresponding  to  the  legal  title  vested 
In  the  devisees  or  legateee.  Dathiell  v.  AHy. 
Oen.  S  Harr.  &  J.  392.  9  Am.  Dee.  512; 
VeedUa  v.  Martin.  33  Md.  609.  Hiat  was 
based  on  an  early  adjudication  by  the  Su- 
preme Court  of  the  United  Btatea  which  nai 
overruled  after  the  Maryland  system  was 
too  firmly  established  to  be  changed  without 
unduly  disturbing  property  rights.  The  ben- 
eftciariet,  it  waa  tela,  muat  be  sufficiently 
deflnite  to  be  recognized  by  the  court  as  en- 
titled to  enforce  the  trust  after  the  manner 
of  private  trusts,  the  following  designations 
of  beneficiaries  being  held  fatally  defective: 
"The  education  of  free  colored  persons  in  the 
«ity  of  Baltimore;"  Resident  indigent  and 
necessitous  poor  persons  of  the  twelfth  ward 
of  the  city  of  Baltimore.  Banvum  v.  Balti- 
more,  C2  Md.  27E,  50  Am.  Rep.  219.  In  Phil- 
^adclphia  Baptist  Atao.  v.  Bart,  4  Wheat.  1, 
4  L.  ed.  499,  opinion  by  Chief  Justice  Mar- 
shall, decided  in  1819,  the  law  was  laid  down 
on  the  lines  followed  l^  the  Maryland  court 
four  years  later,  as  above  indicated,  the 
ground  of  the  decision  being  that  the  English 
system  of  charities  originated  with,  and  is 
wholly  dependent  upon,  the  statute  of  43 
Elit  chap.  4.  In  the  famous  Qirard  Will 
Case,  2  How.  127,  11  L.  ed.  206,  in  which  Mr. 
Binney  appeared  on  the  one  side  and  Mr. 
Webster  on  the  oUier,  and  the  opinion  was 
delivered  by  Mr.  Justice  Story,  in  one  ol  the 
most  exhaustive  treatments  of  the  question 
ever  given  to  a  subject  in  that  great  court, 
PhUadelvhia  Bajititt  A»ao.  v.  Hart,  was 
overruled,  and  it  was  held  that  the  common- 
law  system  of  charities  did  not  originate 
with,  nor  was  it  dependent  upon,  the  statute 
of  Elizabeth.  Speaiiing  of  some  forty  Eng- 
lish authorities  examined,  Mr.  Justice  Story 
said:  They  show  that  trusts  for  charitable 
uses  were  known  and  enforced  in  courts  of 
equity  through  their  strictly  judicial  pow- 
ers long  before  the  statute  of  Elizabeth  in 
cases  where  there  was  indeflniteness  as  to 
beneficiaries,  where  the  charity  itself  was 
uncertain,  where  there  was  no  trustee  ap- 
pointed, or  the  trustee  was  not  competent  to 
take.  That  view  of  the  law  was  adopted  and 
has  since  been  adhered  to  by  the  Federal 
court.  FeHn  \.  Carey,  24  How.  466,  16  L. 
ed.  701;  A'ain  v,  Oibfioney,  101  U.  S.  302,  25 
L.  ed.  S13.  It  was  adopted  in  many  of  the 
states  before  the  law  was  settled  as  above, 
And  by  all,  afterwards,  where  the  question 
was  open  for  discussion  as  to  trusts  speci- 
fying in  general  language  the  kind  of  charit- 
able worE  to  be  done. 

Id  New  York  the  situation  at  the  start 
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was  complicated  by  the  fact  that  in  1788  ft 
law  was  passed  repealing  the  statute  of  Elis- 
abeth. Laws  1788,  chap.  46,  i  37.  It  waa 
claimed  that  when  that  circumstance  oo- 
curred  it  was  commonly  understood  that  tha 
English  system  of  charities  was  dependent 
on  the  statute  of  Elizabeth,  henca  that  it* 
repeal  should  be  held  to  show  a  legislative 
intent  to  abolish  the  whole  common-law  sys- 
tem of  charities.  The  contrary,  however, 
prevailed,  the  law  being  settled  substantially 
as  afterwards  laid  down  in  the  Girard  Will 
Com,  M'OaHet  v.  Orphan  Atylum  8oc.  9 
Cow.  437.  Then  came  the  statutes  of  1826, 
of  perpetuities  and  of  uses  and  trusts.  Tha 
controversy  soon  arose,  thereafter,  as  to 
whether  the  legislative  intent,  by  the  general 
language  of  those  statutes,  was  to  abolish 
trusts  for  charitable  usea.  The  situation  at 
this  point  may  be  best  illustrated  by  quoting 
from  the  opinion  of  Chance'lor  Sandford  in 
Bhoticell  V.  Wott,  2  Bandf.  Ch.  46:  "We  in- 
herited from  our  mother  country  tie  law  of 
charitable  uses,  with  the  blessed  spirit  that 
gave  riae  to  it"  "Did  tbe  Revised  Statutes 
intend  to  cut  off  gifts  and  devises  to  char- 
itable usea  for  all  time  to  come  I  For  if  tie 
article  'Of  Uses  and  Trusts'  applies  to  char- 
itable uses,  that  must  have  been  the  inten- 
tion in  respect  of  all  save  devises  to  corpora- 
tions directly  for  their  own  use.  The  propo- 
sition is  startling  and  of  vast  importaDoe. 
And  I  presume  every  one  on  first  hearing  it 
will  declare  that  it  is  impossible;  that  no 
legislature  in  the  nineteenth  century  could 
have  intended  such  a  result."  By  analogy  to 
the  common-law  policy  regarding  eharitabla 
uses,  and  authorities,  to  the  effect  UMt  stat- 
utes in  general  language  in  England  had 
been  uniformly  construed  there  as  not  affect- 
ing public  trusts,  a  eoDclusion  was  reached 
that  the  New  York  statut«s  were  but  re-enact- 
ments of  the  common  law,  and  were  not  in- 
tended, satd  the  chancellor,  "to  affect  charit- 


for  the  benefit  of  classes  of  people 
not  personally  known  to  the  benefactor,  not 
for  the  pecuniary  advantage  of  a  designated 
individual."  Such  was  the  situation  when 
this  state  was  admitted  into  tbe  Union  and 
the  statutes  of  perpetuities  and  of  nsea  and 
trusts  were  adopted  substantially  as  they 
now  exist,  in  all  essential  particulars  copied 
from  those  of  New  York, — except  that  per- 
sonal property  was  omitted  from  the  statute 
of  perpetuities.  In  Wtltiams  v.  Williams,  8 
N.  Y.  626,  decided  in  1853,  the  law  as  laid 
down  by  Chancellor  Sanford,  and  in  the 
Qirard  Will  Cote,  was  examined  and  adopted 
as  the  law  of  New  York,  in  an  opinion  by  Mr, 
Justice  Denio,  which  for  depth  of  research, 
leaves  little  room,  if  any,  for  discuBsioo.  A 
few  years  later  in  Otcen*  v.  ifitaioiWTy  Soe. 
of  li.  B.  Church,  14  N.  Y.  380.  67  Am.  Dec. 
IGO,  the  soundness  of  William*  v.  WilUama 
was  called  in  question.  From  that  time  on 
there  was  a  "judicial  struggle"  over  the  sub- 
ject for  a  period  of  some  twenty  years.  It 
did  not  wholly  end  with  Levy  v.  Levv,  33  N. 
Y.  97,  decided  in  1866,  which  placed  public 
trusts  on  the  same  baais  aa  private  trusts. 
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oremfllng  Waiiami  t,  Willkm:  The  oon- 
troTersf  thereafter  deflnitelj  TeKChed  this 
court  in  Rulh  v.  Oberbrunner  and  Heiaa  v. 
Uurphey,  where  Levy  y.  Levy  waa  followed. 
Thereafter  a  similar  deciaian  was  made  in 
Michignn  {First  Boo.  of  U.  E.  Church  v. 
Clark,  41  iUeh.  730,  3  N.  W.  207),  on  the 
strength  of  Balh  t.  Oierbrunner  and  the 
New  York  authorities,  rejected  aa  not  con- 
trolling ID  Dodge  r.  William*,  which  had 
teen  decided  but  not  published.  The  dispute 
in  New  York  may  be  said  to  have  ended  in 
1873,  when  in  Hohna  v.  Mead,  62  N.  Y.  332, 
the  law  was  declared  aettled  on  the  linee  of 
Levy  T.  Lecy  and  Baeoom  t.  Alberteon,  Si  H. 
Y.  S84,  the  court  saTing,  substantially,  that 
the  statute  must  be  held  to  have  abolished 
«ll  uses  and  trusts  except  those  particularly 
named  therein,  leaving  the  court  no  discre- 
tion to  support  a  charitable  trust  having  no 
certain  beneBciaries  competent  to  hold  the 
«quitab1e  title  and  to  enforce  the  trust  Tha 
Tilden  Will  Cms  (1891)  130  N.  Y.  29,  14  L. 
R.  A.  33,  28  N.  E.  SSO,  developed  so  fully 
the  mischiefs  of  the  system  that  bad  been  con- 
structed on  the  ruins  of  Williamf  t.  Wil- 
liama,  that  in  1S93.  by  chapter  701  of  the 
I41WS  of  that  year,  the  former  doctrine  was 
in  effect  restored.  So  it  will  be  seen  that,  so 
iar  as  this  court  departed  from  the  true  line, 
there  was  a  quick  return,  while  the  depar- 
ture was  go  long  continued  in  New  York  that 
it  required  a  l^iaUtive  enactment  to  remedy 
the  difficulty. 

Before  applying  to  this  case  the  principles 
sibove  indicated  to  be  the  law,  a  euggegtion 
shonld  be  considered  as  regards  whether  the 
promotion  of  temperance  is  a  proper  subject 
for  a  charitable  trust,  a  question  on  that 
point  having  been  raised  !^  respondents' 
«ounsel.  A  general  statement  of  the  esscn- 
tialB  of  a  charity,  as  regards  the  character 
of  the  work  to  be  performed,  will  substan- 
tially solve  the  question.  It  includes  every- 
thing that  is  within  the  letter  and  spirit  of 
the  statute  of  Elizabeth,  considering  such 
spirit  to  be  broad  enough  to  include  what- 
ever will  promote,  in  a  l^itlmate  way,  the 
comfort,  happiness,  and  improvement  of  an 
indefinite  number  of  persons.  To  that  ex- 
tent such  statute  is  generally  held  to  be  a 
part  of  the  common  law  of  states  even  that 
reject  all  the  other  features  of  it.  To  men- 
tion the  particular  objects  of  charity  named 
in  the  English  statute  would  serve  no  prac- 
tical purpose,  so  that  la  omitted.  The  gen- 
_  eral  scope  of  the  statute,  considering  its  let- 
ter and  spirit,  as  before  indicated,  has  been 
judicially  stated  by  judges  of  great  learning, 
wboso  statements  have  come  to  be  referred 
to  generally  in  judicial  opinions  as  the  true 
teat  rather  than  the  statute  itself.  The  most 
familiar  judicial  statement  of  the  taw,  as 
recogniied  by  the  courts,  is  known  aa  Oray'a 
rule,  and  is  found  in  Jaokton  v.  PhilKpt,  14 
Allen,  630,  where  the  bequest  under  consid- 
eration was  for  the  benefit  of  fugitive  slaves, 
an  object  quite  remote  from  any  specifically 
tnentioned  in  the  English  statute.  It  was 
iKld,  nevertheless,  to  be  within  the  spirit  of 
the  statute.  After  discussirig  various  views 
of  the  term  "charity"  u  applied  to  charit- 
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able  trusts,  Justice  Gray  s^i^!  "A  charity. 
in  the  legal  sense,  may  be  more  fully  defined 
as  a  gift,  to  be  applied  consistently  with  ex- 
isting laws,  for  trie  benefit  of  an  indeflnit« 
number  of  persons,  either  by  bringing  their 
minds  or  hearts  under  the  influence  of  edu- 
cation or  religion,  by  relieving  tbeir  bodies 
from  disease,  suffering,  or  constraint,  by  as- 
eisting  then  to  establish  themselves  in  life, 
or  by  erecting  or  maintaining  public  build- 
ings or  works,  or  otherwise  lessening  the  bur- 
dens of  government.  It  is  immaterial 
whether  the  purpose  is  colled  charitable  in 
the  gift  itself,  if  it  is  so  described  as  to 
show  that  it  is  charitable  in  its  nature."  An- 
other definition  often  quoted  was  given  bj 
Mr.  Binney  in  the  Girard  Will  Case,  2  How. 
127,  11  L.  ed.  206.  It  is  as  follows:  "What- 
ever is  given  for  the  love  of  God  or  for  ths 
love  of  your  neighbor  in  the  catholic  and  uni- 
versal sense — given  from  these  motives  and 
to  these  ends — free  from  the  stain  or  taint 
of  every  consideration  that  is  personal,  pri- 
vate, or  selfish."  Perhaps  a  more  concise, 
comprehensive,  and  practical  definition  is 
that  found  in  MUsoitri  Eiatorical  8oc.  v. 
Academy  of  Science,  94  Mo.  469,  8  S.  W.  3*6, 
as  follows:  "Any  gift,  not  inconsistent  with 
existing  laws,  which  is  promotive  of  scienoa 
or  tends  to  the  education,  enlightenment, 
benefit,  or  amelioration  of.  the  condition  of 
mankind,  or  the  diffusion  of  useful  knowl- 
edge, or  is  for  the  public  convenience,  U  K 
charity  within  the  meaning  of  the  author- 
ities," whether  so  denominated  in  the  in- 
strument which  evidences  the  gift  or  not. 
Another  rule,  capable  of  being  understood 
and  applied  by  any  person  of  ordinary  un- 
derstanding, was  given  by  Lord  Camden  in 
^oncs  V.  William*,  2  Ambl.  662,  and  approved 
by  the  Supreme  Court  of  the  United  States 
in  Perin  v,  Corey,  24  How.  465,  16  L.  ed.  701, 
as  follows;  "A  gift  to  a  general  public  use, 
which  extends  to  the  rich  as  well  as  the 
poor."  The  theory  of  that  is  that  the  im- 
mediate persons  benefited  may  be  of  a  par- 
ticular class,  and  yet  if  the  use  ia  public  in 
the  sense  that  it  promotes  the  general  wel- 
fare in  some  way,  it  has  the  essentials  of  a 
charity. 

The  rules  shove  given  are  sufficiently  com- 
prehensive to  render  aearch  for  precedents, 
where  the  promotion  of  temperance  has  been 
considered  charitable  worK,  unnecessary, 
though  it  may  be  noted  that  in  Saltonatail 
V.  Bandera,  11  Alien,  446,  a  gift  to  a  trustee 
to  promote,  or  in  aid  of,  objects  and  pur- 
poses of  temperance,  waa  held  to  be  a  good 
charitable  trust. 

Great  and  fatal  Indefiuitencss  is  suggest- 
ed in  regard  to  the  meaning  of  the  term  it- 
self, "temperance  work  in  the  city  of  llil- 
waukee,"  as  used  by  the  donor.  To  refer  to 
dictionaries  for  definitions,  and  display  a 
number  of  meanings  that  might  be  read 
out  of  the  term,  would  only  tend  to  obscure 
that  which  is  plain.  In  the  light  of  the  facts, 
the  term  means,  obviously,  work  to  prevent, 
so  far  as  practicable,  the  use  of  intoxicating 
liquors.  If  there  were  any  doubt  about  tha^ 
the  character  of  the  work  pursued  by  the  or- 


saniEkUon  selected  to    receive    special    aid 
from  the  trust  fund  would  reju!)];  aolve  it. 

Further  uncertaintj  in  the  icheme  is  si 
gested  ia  that  the  trustees  are  directed 
expend  the  greater  part  of  the  fund  for  the 
benefit  of  the  two  corporations  named,  and 
upon  the  happening  of  a  specified  contin- 
gfncf,  namely,  the  determination  of  either 
corporation  to  build  a  building  to  use  the 
funds  then  remaining  to  tliat  end.  No  diffi- 
culty is  discovered  in  any  of  these  matters. 
Thej  are  uncertainties  of  a  character  com- 
monly found  in  charitable  trusts.  They  are 
easily  within  the  discretionary  power  of  the 
trustees  to  solve  within  such  limits  as  the 
court  may  define,  if  necessary,  by  judicial 
eonatrucUon.  They  are  mattfrs  of  detail 
much  more  easy  of  determination  than  how 
to  prPBprve  a  trust  fund  left  to  eatablish  a 
•ehool  "for  the  education  of  young  men  In 
the  useful  arts"  on  the  contingency  of  ita  be- 
ing insoflicient  for  that  purpose,  m  case  the 
contingency  never  happens;  or  what  poor 
are  to  be  benefited  and  the  nature  oF  it.  in 
the  liequest  for  the  relief  of  the  resident 
poor,  toand  to  be  free  from  difficulty  in 
Webatcr  v.  Morrit. 

There  is  little  left  that  need  be  said  in 
drawing  a  correct  conclusion  from  the  fore- 
goinjr,  as  to  whether  the  trust  in  question 
18  valid.  As  before  indicated,  the  vital  ques- 
tion involved  is:  Whether  charitable  trusts, 
as  distinKuished  from  private  trusts,  have 
been  abolished  in  this  state,  leaving  only  the 
latter  as  rpgards  the  essentials  of  certainty 
and  rules  of  construction  applicable;  that 
is,  whether  the  New  York  doctrine,  adopted 
In  the  opinions  In  Ruth  v.  Oberbrunner  and 
Beigi  V.  Murj>keji,  or  the  decision  and  opin- 
ion in  Dodge  v.  Williams  is  to  prevail.  The 
eoncJusion  reached  is  in  fsvor  of  the  latter. 
No  other  can  be  reached  without  overruling 
the  entire  judicial  system  based  on  the  doc- 
trine there  adopted  and  here  affirmed.  The 
degree  of  certainty  that  such  doctrine  re- 
quirea  Is  correctly  stated  in  Webster  v.  Mor- 
ria  and  often  since  slfirmed,  as  we  have 
seen.  That  is:  "The  scheme  of  charitv  must 
bo  sufficiently  indicated,  or  a  method  pro- 
vided whereby  it  may  be  ascertained  and  its 
object  made  sufficiently  certain  to  enable  the 
court  to  enforce  the  execution  of  the  trust 
according  to  snoh  scheme  and  for  such  ol)- 
ject.  It  must  be  of  such  a  tangible  nature 
that  the  court  can  deal  with  it.  .  .  .  The 
mere  direction  to  expend  money  "for  char- 
itable purposes'  at  larpe  is  too  indefinitp  and 
uncertain  to  be  so  carried  into  execution." 
ee  Wis.  391,  67  Am.  Rep.  278.  28  N.  W.  3(13. 
In  order  not  to  depart  from  the  correct  line, 
however,  the  rule  must  be  considered,  not 
with,  reference  to  the  statutory  rule  of  cer- 
tainty (Rev.  Stat  i  2081),  or  that  which 
is  required  in  regard  to  private  trusts,  as 
indicated  in  Ruth  v.  Oberbrunner,  and  per- 
haps in  VcHugh  v.  IScCole,  but  with  refer- 
ence to  those  liberal  rules  for  judicial  con- 
struction applicable  to  charitable  trusts. 

It  should  be  noted  in  passing,  that  the  rule 
above  discussed,  as  indicated  in  the  opinion 
where  it  was  first  pronounced,  is  based  on 
the  text  in  2  Redf.  Wills,  40Q,  subds.  2-4; 
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Id.  505,  aubd.  16, — treating  of  the  subiect 
of  certainty  required  in  private  trusts.  The- 
rule,  however,  la  well  adapted  to  charities, 
keeping  in  mind  thoae  judicial  rules  of  con- 
struction mentioned,  applicable  to  charitable 
trusts  and  the  essentials  of  private  trust 
not  material  to  a  trust  for  charitable 
uses.  That  is,  that  certainty  of  beneficiaries 
holding  the  equitable  title,  who  can  enforce- 
the  trust,  sometimes  dwelt  upon,  ia  incon- 
sistent with  a  public  trust.  The  court  IB' 
pronouncing  the  rule  clearly  indicated  that 
it  should  be  applied,  having  in  view  the  con- 
aiderations  mentioned,  by  adding  the  ex- 
planatory sentence,  to  the  idea  deduced  from 
the  text  of  Redfleld  on  Private  Trusts,  vis.: 
"The  mere  direction  to  expend  money  for 
charitable  purposes  at  large  is  too  indefin- 
ite and  uncertain  to  be  carried  into  execu- 
tion under  the  rules  of  this  court  in  the  case» 
cited,"  referring  to  Dodge  v.  Williama  as  the 
last  of  such  cases,  limiting  certainty  in  char- 
itable trusts.  If  it  were  intended  by  the  rule- 
to  mark  the  limitation  of  indefiniteness  per- 
mitted in  private  trusts,  the  t-qjlanatory 
sentence  would  not  have  been  used,  which 
accurately  marks  the  limitation  applied  gen- 
erally to  trusts  for  charitable  uses. — that 
corresponding  to  the  division  between  judi- 
cial and  prert^iativa  power.  So  the  rule  in- 
the  Webster  Cose  merely  excludes  the  exer- 
cise of  cy  ftria  power  strictly  so  called,  that 
is,  as  understood  by  the  English  court,  the- 
power  las  said  by  Lord  Alvaney,  in  Aity. 
(ten.  V.  Boutfbee,  2  Ves.  Jr.  380,  and  by  Lord 
Eldon,  in  substance,  in  Miils  v.  Farmer,  !» 
Ves,  Jr.  485,  and  approved  by  the  master  of 
the  rolls  in  Cherry  v.  Uott.  1  iilyl.  A  C.  123), 
where  execution  of  the  donor's  purpose  liter- 
ally is  impossible,  to  execute  it  otherwise^ 
consistent  with  the  general  intention,  so  as- 
to  execute  it  in  su^tance,  though  not  iif 
mode,  considering  charity  as  the  legatee  and 
mere  mode  of  execution  not  of  the  substance 
of  the  donation. 

It  is  not  considered  that  anything  new  for 
this  state  has  been  decided  in  this  case,  or 
that  there  has  been  any  departure  from  the 
law  as  heretofore  established  and  as  the  same- 
has  existed  for  a  period  so  long  as  to  be- 
come a  rule  of  property  that  should  not  be 
disturbed.  If  there  were  any  leaning  to- 
wards a  change  in  equity  power,  as  to  char- 
itable trusts,  but  there  is  none,  it  would  nat- 
urally be  towards  enlarging  rather  than  re- 
stricting it.  As  said  by  the  learned  chief 
justice  in  the  case  here  so  often  referred  to:  " 
"From  time  immemorial,  the  general  in- 
clination of  courts  of  equity  has  been  the 
other  way.  'Charity  in  thought,  speech,  and 
deed  challenges  the  admiration  and  alTection 
of  mankind.  Christianity  teaches  it  as  its- 
crowning  grace  and  Rlory,' "  Dodge  v.  Wil- 
liams, 40  Wis.  91,  I  N,  W.  92,  50  N.  W.  1104. 
Donations  in  trust  to  that  end,  it  ia  said, 
should  not  be  declared  void  if  they  can  by  , 

any  possibility,  consistent  with  law,  be  con-  I 

sidered  as  good.     So  courts  of  equity  go  to-  , 

the  length  of    their    judicial    power    rather  | 

than  that  such  a  trust  should  fail,  Applying 
the  maxim,  171  res  magii  ealeat  fwom  per-- 
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TAat  part  of  tli«  judgment  appealed  from 
by  Qeorge  Henry  Andreas  and  William  An- 
drewi  i*  revereai. 

On  the  appeal  of  the  exeoutria  and  tnia- 
teet  the  judgment  U  reversed.  Costa  wiU  be 
alloired  in  favor  of  the  executrix  M.a<l  the 
trustees  on  their  appeal  agaiuat  their  code- 
(endants,  Qeorge  Henry  and  William  An- 
drews, and  plaintiffs.  Costa  will  be  allowed 
to  Georg«  Henr;  and  William  Andrews  on 
their  appeal  against  the  plain  tiffs.  The 
oiUM  is  remanded  for  further  proceedings 
in  accordance  with  thie  opinion. 

C»a>odB7,  Ch.  J.,  dissenting: 


not  certain  that  I  fully  comprehend  just 
wh*t  general  propositioas  have,  and  just 
what  general  propositions  have  not,  been  de- 
termined in  this  case.  Nor  am  I  certain  as 
to  how  many  of  the  former  decisions  of  this 
court  have  been  in  part  overruled,  doubted, 
questioned,  or  distinguighpd.notwitliBtandinK 
tbe  statement  near  the  close  of  the  opinion 
filed,  to  the  effect  that  nothing  "new  for  this 
Btat«  baa  beeo  decided  in  this  case,"  and  that 
there  has  been  no  "departure  from  the  li 
heretofore  decided."  The  general  rule  i 
doubtedly  is  that  a  decision  of  any  court 
"not  in  harmony  with  some  of  its  previous 
decisions  has  the  effect  to  overrule  those  with 
which  it  is  in  conflict,  whether  mentioned 
and  commented  on  or  not."  A.ther  v.  Texas, 
128  U.  8.  129,  32  L.  ed.  3es,  2  Inters.  Com. 
Rep.  241,  9  Sup.  Ct.  Rep.  1.  But  it  is  also  a 
well -recognized  general  rule  "that  the  posi' 
tive  authority  of  a  decision  is  coextensive 
only  with  the  facts  on  which  it  is  made." 
Chief  Justice  Marshall,  in  Ogden  v.  Saun- 
ders, 12  Wheat.  333,  6  L.  ed.  606;  Evans  v. 
Virffin,  72  Wis.  427.  3S  N.  W.  864.  1  have 
no  purpose  here  of  fliacuiaing  any  of  the 
DTopositioni  involved  in  this  case, — much 
less  those  considered  in  the  opinion  filed,  and 
which,  in  my  judf^ent,  are  not  involved  in 
this  case.  1  merely  state  my  position  in  or- 
der to  show  the  limit  of  my  responsibility. 
I  do  not  understand  that  the  question  of 
perpetuities  is  involved  in  the  case,  or  sug- 
Kested  by  anything  in  the  record.  The  trus- 
teoB  were  commanded  to  expend  all  funds 
within  five  years.  I  concur  in  some  of  the 
conclusions  reached  by  the  court  The  di- 
rection in  the  will  to  convert  real  estate  into 
personalty  is  clearly  mandatory,  and,  under 
the  repealed  decisions  of  this  court,  the  real 
entate  must  be  r^arded  as  personal  prop- 
erty. Ford  V.  Ford.  70  Wis.  46-48,  33  N.  W, 
188.  and  cases  there  cited.  The  clause  in  the 
will  giving  the  greater  portion  of  such  trust 
funds  for  the  benefit  of  Crystal  Spring 
I»dge.  I.  O.  Q.  T.,  and  the  Woman's  Chi ' 
tian  Temperance  Union  of  Milwaukee, 
think  may  be  sustained,  as  they  are  both 
found  by  the  court  to  be  existing  corpori 
tions  under  the  laws  of  this  state.  True,  the 
findings  leave  the  inference  that  one  of  them 
is  a  mere  de  facto  corporation.  This  court 
has  fp>ne  so  far,  however,  as  to  sustain  be- 
quests to  a  corporation  not  in  existence  at 
the  death  of  the  testator,  but  to  be  subse- 
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quently  incorporated  and  organiied.  Re 
Taylor  Orphan  Asylum,  38  Wis.  534;  Dcdge 
V.  Williams.  48  Wis.  100-102,  1  N.  W.  02, 
60  N.  W.  1 103 ;  Ooald  v.  Taylor  Orphan  Asy- 
lum, 46  Wis.  108,  60  N.  W.  422;  Webster  v. 
Jforris,  66  WU.  3S4-307,  57  Am.  Rep.  278, 
28  N.  W.  353.  Those  cases,  or  some  of  them, 
might  have  been  decided  differently  in  the 
absence  of  any  direction  to  establish  such 
">ntemplated  corporation.  The  corporations, 
_  the  case  at  bar,  were  to  have  at  least  one 
half  of  three  fourths  of  the  net  proceeds  of 
the  estate,  and  more,  if  not  all,  in  case  either 
of  such  corporations  should  erect  the  build- 
ing therein  mentioned.  But  the  balance  of 
such  net  proceeds,  if  any,  was  to  be  "used 
and  expended"  by  the  trustees  "in  temper- 
ance work  in  said  city  of  Milwaukee,  as  their 
best  judinnent  shall  dictate."  In  my  judg- 
ment such  mere  direction  to  use  and  expend 
money  in  temperance  work,  like  a  mere  di- 
rection to  expend  money  "for  charitable  pur- 
poses," at  large,  is  too  indefinite  and  uncer- 
tain to  be  carried  into  execution  under  the 
repeated  rulings  of  this  court,  cited  in  the 
opinion  filed,  and  under  the  rulings  of  nu- 
merous other  courts,  some  of  which  are  cited 
in  the  opinion  filed.  Of  course,  I  do  not  re- 
fer t«  English  decisione  based  on  the  statute 
of  43  Elii.  chap.  4  (2  SUt.  708),  nor  to  de- 
cisions from  states  which  have  adopted,  in 
substance  or  in  fact,  that  statute.  This  court 
has  repeatedly  held,  in  the  cases  cited  in  the 
opinion  filed,  that  that  statute  was  not  in 
force  in  this  state.  "By  that  statute  it  was 
made  lawful  for  the  'lord  chancellor,  as 
keeper  of  the  great  seal,  ...  to  author- 
ize four  or  more  persons,'  in  case  of  such 
general  bequest,  to  devise  and  carry  into  ex- 
ecution a  charitable  scheme  of  the  character 
indicated  in  the  act."  Webster  v.  Morris, 
88  Wis.  3B1,  28  N.  W.  363.  "That  was  a 
prerogative  power  exercised  by  the  keeper 
of  the  great  seal  as  tne  representative  of  the 
King,  and  not  by  him  sitting  merely  as  chan- 
cellor," Ibid.  But  the  courts  of  this  state, 
as  held  in  the  cases  referred  to  in  the  opin- 
ion filed,  have  no  such  prerogative  jurisdic- 
tion, but  "only  a  strictly  judicial  power." 
Ibid.  Of  course,  all  judicial  powers  which 
existed  before  the  enactment  of  that  statute 
necessarily  existed  outside  of  the  statute, 
and  hence  are  no  pan  of  the  statute.  That 
statute  was  for  the  very  purpose  of  enabling 
the  chancellor,  not  as  a  judge,  but  as  the  rep- 
resentative of  the  Crown,  to  devise  a  scheme 
to  carry  out  any  of  the  numerous  general 
purposes  mentioned  in  the  act  (of  which  tem- 
perance is  not  one),  for  and  in  the  place  of 
the  testator ;  that  is  to  say,  to  make  a  com- 
plete disposition  of  his  property,  which  the 
testator  had  failed  to  make.  In  Dodge  v. 
WilUams,  48  Wis.  90,  50  N.  W.  1104,  Chief 
Justice  Ryan  quoted  from  Chief  Justice  Gib- 
son this  sentence:  "Every  sane  man  must  be 
allowed  to  make  his  own  contract  as  well  as 
his  own  will."  He  then  added;  "That  great 
jurist  plainly  suggests  that  courts  have  no 
more  authority  to  make  wills  for  the  dead, 
than  contracts  for  the  living,  according  to 
judicial  notions  of  fitness  and  propriety." 
Ibid.    The  teaUtrix,  in  the  ctauae  rf  her  will 
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in  quMtion,  direoUd  the  mon^  to  be  ex- 
pended in  temperance  work;  but  no  refer- 
ence is  made  aa  to  how  or  in  what  manner 
it  was  to  be  so  expended,  or  to  whom  paid, 
or  who  should  be  the  beneficiaries.  In  other 
words,  aod  with  the  eonatruction  placed  up- 
on it  by  my  brethren,  it  authorises  the  trus- 
tees to  make  a  will  for  the  deceased  which 
she  failed  to  make  for  hereelf.  This,  in  my 
judgment,  is  a  wide  departure  from  the  prin* 
eiples  of  law  which  luivB  long  been  estab- 
lished in  this  and  other  courts  where  the  oy 
pria  doctrine  under  the  English  statute  men- 
tioned is  not  in  force.  That  doctrine,  as  I 
nnderstand  it,  allowed  the  representatives 
of  the  Crown,  under  the  act  of  Parliament 
mentioned,  to  substitute  what,  in  their  judg- 
ment, was  practicaJly  the  neaTest  to  what 
was  supposed  to  be  intended  by  the  testator, 
but  what  ho  in  fact  had  failed  to  express. 
Even  in  England,  where  that  doctrine,  and 
that  statute  have  been  in  force  for  three  hun- 
dred years,  it  has  been  held  that  a  bequest 
to  the  bisliop  of  Durham,  his  executors,  etc., 
upon  trust  to  pay  the  debts  of  the  testatrix, 
and  legacies,  etc.,  and  "to  dispose  of  the  ul- 
timate residue  to  such  objects  of  benevolence 
and  liberality  as  the  bishop  of  Durham  i 
his  own  diflcretion  should  most  approve  of, 
and  then  appointed  the  bishop  her  sole  e; 
ecutor,  was  void,  because  it  was  not  withi 
the  terms  of  the  statute  of  Elizabeth.  Mor- 
ice  T.  Durham,  9  Ves.  Jr.  399.  In  that  oaae 
that  eminent  master  of  the  rolls,  Sir  Wil- 
liam Grant,  said:  "If  there  be  a  clear  trust, 
but  for  uncertain  objects,  the  property  that 
is  the  subject  of  the  trust  is  undisposed  of; 
'  and  the  benelit  of  such  trust  must  result  to 
those  to  whom  the  law  gives  the  ownership 
In  default  of  disposition  by  the  former  own- 
er. But  this  doctrine  does  not  hold  good 
with  regard  to  trusts  for  charity.  Every 
other  trust  must  have  a  definite  object. 
There  must  be  somebody  in  whose  favor  the 
court  can  decree  performance.  .  .  .  Then 
is  this  a  trust  for  charityt  Do  purposes  of 
liberality  and  benevolence  mean  the  same  as 
objects  of  charityT  That  word.  In  its  widest 
sense,  denotes  all  the  good  affections  men 
ought  to  bear  towards  each  other;  in  Its  most 
restricted  and  common  sense,  relief  of  the 
poor.     In  neither  of  these  senses  is  it  em- 

Eloyed  in  this  court.  Here  its  atgnification 
I  derived  chiefly  from  that  statute  of  Eliai- 
beth.  Those  purposes  are  considered  chari- 
table which  that  statute  enumerates,  or 
which  by  analogies  are  deemed  within  ita 
spirit  and  intendment;  and  to  some  such 
purpose  every  bequest  to  charity  generally 
shall  be  applied.  But  it  is  clear,  liberality 
and  benevolence  can  find  numberless  object 
not  included  in  that  stAtute.  in  the  largest 
construction  of  it  ...  By  what  rule  of 
construction  could  it  be  mM  all  objects  of 
liberality  and  benevolence  are  excluded 
which  do  not  fall  within  the  statute  of  Elisa- 
beth! The  question  is  not  whether  he  may 
not  apply  it  upon  purposes  strictly  char- 
itable, but  whether  he  is  bound  so  to  apply 
it!  I  am  not  aware  of  any  case  in  which  the 
bequest  has  been  held  charitable  where  the 
testator  has  not  either  used  that  word  to  de- 
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note  his  general  purpose,  or  specifled  some 
particular  purpose  which  this  court  has  de- 
termined to  be  charitable  in  its  nature."  9 
Ves.  Jr.  405,  408.  Bo  the  trust  in  that  case 
was  held  void  for  uncertainty,  because 
"benevolence  and  liberality"  were  not  men- 
tioned in,  and  hence  not  supported  by,  43 
EHz.  chap.  4.  Neither  is  temperance  nor 
temperance  worlc  mentioned  in  that  statute, 
and  yet  It  is  as  general  and  indeHnite  as 
"benevolence  and  liberality."  Besides,  it 
opens  the  door  for  the  dissipation  of  the  es- 
tates of  persons  who  have  no  definite  con- 
ception of  what  disposition  they  would  make 
of  their  property,  and  so  leave  their  property 
to  be  disposed  of  by  their  trustees  after  hav- 
ing expressed  a  general  purpose  or  object  of 
the  bequest. 


Ada  L.  SLOCUM,  Ippt, 

Dan  HEAD  et  ai.,  Reapta, 

(lOB  Wla  4S1.) 

Inrontoratton  eanaot  be  elfecteil  b; 

filing  the  orlElnal  article  signed  b;  the  In- 
earporatars  but  not  acknowledged,  where  the 
statute  requires  the  filing  or  a  cop;  of  the 
original,  verlfled  as  a  tms  cop;  b;  two  of  the 

PernoBi   who  In  Kood  faltlt  flle  llie 

rs  to  effect  Ineotporatlon. 
bentlcated  copr  as  reoalred 


hr  s 


r  have 


the  rights  of  a  carporallon  a 
with   whoiD  tbeir  dealings  are  mutuallT  un- 
derstood to  be  IQ  tbat  eapacltj. 

IVIietlier  or  mot  deallBjrs  vrltlt  per- 
sona wbo  have  Ineffectually  attempted  to 
form  a  corporation  are  with  the  corporation 
or  wlCb  tbe  Indlridnals  Is  a  question  tor  the 
Jury. 

I^POB  tile  QneatloA  whetlier  deallAsa 
^tth  peraona  n'ho  ineftectvallf  At- 
tempted to  form  «  eorporktloB  were 
with  tbe  corporation  or  with  the  individuals, 
evidence  Is  admissible  of  statementa  made  bv 
the  corporate  agent  at  tbe  time,  of  the  ira- 
deraCandlng  of  tbe  person  dealing  with  the 
concern,  and  of  affidavits  Bled  by  tbe  corpor- 
ate offleers  with  tbe  secretary  of  state  claim- 
ing to  ba  a  partnership. 

(February  2,  1900.) 


Non. — On  the  question.  What  Is  necessary  to 
create  a  corporatJoD  ? — see  also  State  v.  Nar- 
ragansett  (R,  I,>  S  L,  R.  A.  295:  and  State  e> 

"    Atty.  Gen.  v.  Fidelity  *  C.  Ina  Co.   (Ohio) 


16  L.  R. 

For  tall) 
see  Cspps  1 


e  to  file  articles  ot  Incorporatloit, 
HsaClnga  Prospect  Co.  (Neb.)  24  L. 
H.  A.  XDV ;  and  Jones  v.  Aspen  Hsrdwara  Co. 
(Colo.)  29  L.  B.  A.  14S. 

For  partnership  liability  ot  stockholders  In 
case  of  defective  Id  corporation.  ae«  ease  last 
named :  also  Rnthertord  t.  Hill  (Or.)  17  L.  R. 
A.  540.  and  nafs.'  Flnnexan  v.  Knlehts  of  Labor 
BIdg.  AsBo.  (Minn.)  IB  L.  R.  A.  ?T8:  and  Wecb- 
selberg  ».  Flower  City  Nat.  Bank  (C.  C.  A.  Tth 
C.)  26  L.  R.  A.  4T0. 
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I  those  of  E  coTpo- 


D  deposit  with 
the  banking  houee  of  Dan  Head  &,  Co.  at 
KeDoshs,  I,  Bum  of  money,  bum  the  defend- 
ants, alleging  .them  to  be  copartners  comprie- 
ing  the  firm  of  Dan  Head  k  Co.  The  de- 
fendants contend  that  Dan  Head  A,  Co.  was 
a  corporation,  in  which  they  were  stockhold- 
ers, simply.  About  August  12,  1S74,  eight 
persons,  including  some  of  the  defendants, 
executed  articles  of  incorporation,  under 
chapter  113,  Laws  1S74,  to  have  the  name  of 
Dan  Uead  it  Co.  with  place  of  business  at 
Kenosha,  for  the  purpose  of  loaning  money 
vpon  securities  or  otherwise,  discountiag  of 
commercial  paper,  receiving  deposits,  dealing 
in  exchange,  and  transacting  a  general  bank- 
ing business,  with  usual  provisions  for  the 
management  of  a  corporation.  Those  arti- 
cles were  signed,  but  not  acknowledged,  and 
the  original  Hied  for  record  in  the  office  of 
the  register  of  deeds  August  12,  1876.  On 
September  S,  1876,  that  original  paper  was 
acknowledged  bj  all  of  the  signers,  and  the 
certificate  of  acknowledgment  before  a  no- 
tary public  was  filed  therewith  for  record  on 
September  6,  1B76.  It  appeared  by  the  tes- 
timony of  one  ol  the  defendants  that  the 
business  of  Dan  Head  &  Co.,  bankers,  bsd 
been  carried  on  by  that  corporation  ever 
since;  that  it  had  held  its  annual  meetings, 
elected  its  oHicers,  and  otherwise  acted  as  a 
corporation;  and  that  the  interest  of  the 
various  parties  therein  was  represented  by 
slock  which  had  been  sold  and  transferred 
in  accordance  with  tbe  arUcIes  and  by-laws 
of  the  corporation.  It  was  testified  that  at 
a  time  when  plaintiff  loaned  the  money  to 
Dan  Head  &  Co.  the  cashier,  Lewis,  wbo 
transacted  the  business,  informed  her  that 
all  tbe  stockholders  were  partners,  and  all 
responsible  for  the  money.  The  court  re- 
jected ofTers  to  prove  a  declaration  of  part- 
nership by  the  vice  president,  not  a  defend- 
ant; also,  testimony  of  plaintiff  that  she  un- 
derstood Dan  Head  t  Co.  were  a  partnership, 
and  that  she  was  dealing  with  them  as  such; 
and  also  periodical  affidavits  of  the  cashier, 
flled  with  the  secretary  of  state,  declaring 
Dan  Head  i  Co.  to  be  a  copartnership, — all 
of  which  rulings  were  excepted  to.  The 
court  directed  a  verdict  for  defendants,  upon 
which,  after  motion  to  set  the  same  aside 
and  grant  a  new  trial,  judgment  was  en- 
tered, from  which  the  plaintiff  appeals. 

Ur.  \rullftm  8»>i«dlnc.  Jr.,  with 
If eura.  IngAlls  Jt  IiiK*lU,  for  appellant; 

The  certilicate  of  the  secretary  of  state 
showing  no  articles  of  incorporation  of  Dan 
Head  &  Co.  be  a  bank  or  otherwise,  on  file  in 
his  ofKce,  BB  provided  by  law,  was  proper  evi- 

The  disproving  of  the  existence  of  defend- 
ants as  a  corporation  for  banking  purposes 
necesesrily  made  them  liable  as  partn< 
ML.R.  A. 


This  evidence  was  nmt«rial  and  competent 
on  the  question  of  partnership. 

Bergeron  v.  Bobbs,  98  Wis.  841,  71  N.  W. 

lose. 

Plaintiff  ought  to  have  been  permitted  to 
testify  as  to  whether  or  not  she  understood 
she  wsB  dealing  with  defendants  as  copart- 
ners or  as  a  corporation. 

The  public  records  at  Madison  solemnly 
declared  to  all  the  world  that  their  status 
was  that  of  partners. 

The  declarations  of  their  authorised  agent 
led  plaintiff  to  believe  the  same  thing. 

£alon  V.  Walker,  76  Mich.  fiT9,  6  L.  R.  A. 
102,  43  N.  W.  638. 

A  Ae  facto  corporation  con  never  exist  is 
violation  of  positive  law. 

Media  V.  Collier,  16  Ohio  St.  SB9;  Perkxnt 
V.  Smith,  116  K.  Y.  441,  23  N.  E.  ^1 ;  State 
ea  rel.  Ooodtill  v.  Woodmantee,  1  N.  D.  246, 
II  L.  R,  A.  420,  46  N.  W.  B70;  Kaiaer  t. 
Latcrence  Bav.  Bank,  S6  Iowa,  104,  8  N.  W. 
772i  Eaton  v.  Walker.TB  Mich.  07B,6l4.R.A. 
102,  43  N.  W.  038;  Burton  v.  Sohiedbaoh.  45 
Mich.  604 ;  Veto  York  Slate  Loan  d  T.  Co.  v. 
Helmer,  77  N.  Y.  64;  Jones  v.  Aspen  Hard- 
toare  Co.  21  Colo.  263,  29  L.  K.  A.  143,  40 
Pac.  437 ;  Evemon  v.  Ellington,  67  Wis.  834, 
31  N.  W.  342. 

MeatTS.  Qoarlas,  BpeBoa,  A  Qnarlal, 
with  Ur.  Oearse  Ednes,  for  respondents: 

There  having  been  an  attempt  in  good 
faith  to  effect  an  organization,  under  a  stat- 
ute authorizing  it,  and  a  user  for  twenty 
years,  the  organization   was   a   corporation 

aibbtt  Ettate,  1B7  Pa.  69,  22  L.  ?.  A.  276, 
27  Atl.  383;  Finatgan  v.  Noerenberg,  62 
Minn.  239,  IH  L.  R.  A.  778,  63  N.  W.  1160. 

No  private  party  can  raise  the  question 
collaterally  that  the  corporation  exceeded 
its  powers,  either  as  to  corporations  de 
tacto  or  those  existing  de  jure. 

Eupyeme  Court,  1.  0.  of  F.  v.  Buprema 
Court,  U.  O.  of  F.  94  Wis.  239,  68  N.  W. 
1011 ;  John  V.  Fancell  Co.  v.  Wolf,  96  Wis. 
13.  37  L,  R.  A.  138,  70  N.  W.  289. 

If  the  charter  of  this  company  authorized 
it  to  make  a  loan,  it  is  quite  immaterial  that 
the  articles  have  undertaken  to  confer  bank- 
ing powers,  or  tliat  such  powers  were  as- 
sumed    in   other   transactions   without   an- 

Eaatem  PI.  Road  Co.  t,  VaugKan,  14  N. 
Y.  551  ;  Bcckel  v.  Uniontoim  Bldg.  A  L. 
As»o.  3S  Pa.  214 ;  Aibri-jht  v.  Lafayette  Bldg. 
d  8av.  Also.  102  Pa.  412;  Peopie  exrel.  Pea- 
body  V.  Chicago  Gas  Trust  Co.  130  111.  270, 
8  L.  R.  A.  497,  22  N.  E.  708;  Baker  v.  State, 
80  Wis.  419,  60  N.  W.  618. 

There  is  no  doubt  that  the  power  to  bor- 
row money  for  the  general  purposes  of  the 
corporation  was  granted. 

1  Morawetj;,  Priv.  Corp.  i  318;  1  Thomp. 
Corp.  i  216;  People  ex  rel.  Peabody  v.  Chi- 
oago  Gaa  Trust  Co.  130  HI.  2SS,  8  L.  R.  A. 
407, 22  N.  E.  798, 

While  the  admiiiHlons  of  one  conceded  to 
be  a  partner  or*  competent  evidence  against 
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other  member!  of  the  partnership  as  to  part- ' 
neratiip  tTansactioDB,  the  fact  of  partnerBbip, 
when  in  iBBue,  cannot  be  established  by  the 
admiseioDB  of  one  of  the  alleged  partners. 

1  Qreenl.  Ev.  S  177;  Pick  r.  MuiholUmd, 
4S  Wis.  413,  4  N.  W.  346. 

I>odc«,  J.,  delivered   the   opinion   of   the 

Tno  quegtions  are  presented  by  this  ap- 
peal: Firit.  Have  the  individuals  who  were 
doing  buBineiis  under  the  name  of  Dao  Head 
&  Co.  taken  Btepa  neceasar;  to  constitute 
themselves  a  corporation  de  juret  Secondly. 
It  not,  had  the]'  taken  such  stepi  towards  in- 
corporation in  good  faith  as  constituted 
them  a  corporation  de  facto,  and  was  the 
dealing  between  them  and  the  plaintiff  upon 
the  understanding  that  they  were  incorpo- 
rated! 

I.  The  statute  under  which  It  was  at- 
tempted to  organize  was  chapter  113,  Laws 
1874,  which  authorized  five  or  more  persons 
to  incorporate,  and  required  [j  4)  :  "The 
articles  shall  be  signed  by  the  persons  form- 
ins  such  oorporation  and  a  copy  thereof,  veri- 
fied under  oath  by  two  of  the  persons  signing 
the  same  as  being  a  true  copy  of  the  original 
articles  of  corporation,  shall  be  recorded  in 
the  office  of  the  register  of  deeds."  etc.  The 
organiEers  of  Dan  Head  k  Co.  adopted  and 
signed  articles,  all  in  perfect  compliance 
with  this  statute,  but,  instead  of  a  verified 
copy,  they  recorded  the  original  articles. 
^Vo  years  later  they  all  acknowledged  the  ; 
execution,  and  the  notary's  certiilcate  was  at ' 
once  recorded.  The  general  rule  governing 
the  organization  of  corporations  is  that  the 
procedure  prescribed  by  statute  must  be  sub- 
■tantially  and  strictly  complied  with.  The 
rights  of  exemption  from  personal  liability 
thereby  resulting  are  entirely  statutory,  and 
can  be  acquired  only  upon  the  terms  specified 
by  the  statute.  Bergeron  v.  Bobba,  96  Wis. 
«41,  71  N.  W.  1056.  The  parties  before  us 
failed  to  comply  with  the  requirement  that 
they  should  record  a  copy  of  their  articles, 
verified  by  two  of  the  signers  as  being  a  true 
copy.  Instead  they  recorded  the  original. 
Whether  the  record  of  the  original  might 
have  accomplished  the  same  purposes  of  pub- 
licity as  would  such  verified  copy  is  a  ques- 
tion upon  which  opinions  may  differ.  It 
may  well  be  thought  that  the  record  of  a 
paper  bearing  no  evidence  of  authentication 
by  any  oilicial  lacks  elements  of  ostensible 
authenticity  which  were  deemed  by  the  leg- 
islBturft  necessary,  and  which  would  be  sup- 
plied by  the  presence  of  an  aHidavit,  verified 
before  a  competent  officer,  that  the  paper  so 
recorded  was  a  copy  of  an  existing  original ; 
impliedly  thereby  authenticating,  by  oath, 
the  existence  of  such  original.  If  two  opin- 
ions may  be  held  as  to  the  superior  advant- 
age of  one  method  over  another,  the  question 
was  one  for  resolution  by  the  legislature, 
and  not  by  the  courts.  They  having  pre- 
■cribed  the  copy,  with  the  incidental  authen- 
tication resulting  from  the  affidavit  thereto, 
it  is  not  for  t^o  court*  to  declare  something 
eOL.R.  A. 


else  sutGcient,  although  it  may  seem  to  them 
equally  elbcient.  The  statute  was  plain,  and 
the  defendants,  to  secure  its  benefits,  should 
have  complied  exactly  with  this  require- 
ment We  are  persuaded  that  their  failure 
so  to  do  prevented  them  from  becoming  a 
corporation,  and  left  them,  so  far  as  they  did 
any  busineBB  in  association,  copartners,  and 
liable  as  such,  subject  to  the  exception  to  be 
hereafter  discussed.  Bergeron  v.  Hobba,  96 
Wis.  041,  71  N.  W.  1056. 

2.  Inasmuch  as  no  imputation  la  thrown 
upon  the  good  faith  of  the  signers  of  the 
alMve  mentioned  articles  of  association,  and 
inasmuch  as  they  organized,  held  meetings, 
elected  officers,  etc.,  as  a  corporation,  we  have 
little  doubt  that  the  st«ps  taken  were  suffi- 
cient to  create  them  a  de  facto  corporation, 
and  to  give  them  the  rights  of  a  corporation 
as  to  all  persons  with  whom  their  dealing 
was  mutually  understood  to  be  in  that  capac- 
ity. Bpahr  v.  Farmer^  Bank,  84  Pa,  426; 
Flantcra'  <£  M.  Bank  v.  Padgett,  69  Ga.  15B; 
Oartaide  Coal  Co.  v.  Mamoell,  22  Fed.  Rep. 
197.  It  is  not  necessary  in  this  case  to  go 
further  into  the  principles  which  govern,  or 
the  acta  which  may  constitute,  corporations 
tie  favto.  The  subject  has  recently  been  dis- 
cuBsed,  and  the  authorities  fally  collated  in 
OiU;ey  v.  ffoio,  105  Wis.  41,  4B  L.  R.  A.  — , 
81  N.  W.  120.  An  examination  of  all  the  au- 
thorities, however,  limits  the  immunity 
which  may  be  claimed  by  those  who  have  in 
good  faith  attempted  to  organize  and  do 
business  as  corporations  to  transactions  in 
such  capacity.  ITie  reasons  of  the  principle 
are  well  stated  by  Judge  Brewer  in  Qarlaidv 
Coal  Co.  v,  Uatcicell,  22  Fed.  Rep.  197,  sub- 
stantially as  follows:  If  the  corporation 
bad  been  challenged  by  the  state,  its  exercise 
of  corporate  powers  would  have  been  en- 
joined/but  where  persons  act  in  good  faith, 
and  suppose  they  are  members  of  a  valid  cor- 
poration, and  transact  business  as  such,  and 
the  corporate  existence  is  not  challenged  by 
the  state,  they  cannot  be  held  liable  as  in- 
dividuals. If  one  deals  with  a  supposed  cor- 
poration, with  what  all  persons  suppose  is. 
a  corporation,  he  cannot  afterwards  turn 
arcvnd  and  say:  Well,  I  dealt  with  this  sup- 
posed corporation,  I  thought  it  was  a  cor- 
poration, I  trusted  it  as  a  corporation,  but, 
by  reason  of  failure  to  legally  incorporate, 
there  is  no  legal  corporation,  and  therefore 
I  will  hold  the  stockholders  personally  lia- 
ble. Their  immunity  is  founded  upon  good 
faith,  and  upon  the  estoppel  of  those  who 
deal  on  the  basis  of  one  situation  to  assert 
another  for  the  purpose  of  enforcing  de- 
mands to  which  they  did  not  believe  them- 
selves entitled.  This  limitation  has  been 
maintained  by  those  courts  which  recognize 
and  enforce  to  its  fullest  extent  the  corporate 
privileges  of  de  facto  corporations.  In 
GucUrt  V.  Hacke,  168  Pa.  303.  28  Atl.  24», 
plaintiffs  performed  building  work  under  a 
contract  for  the  "Hughes  4  Gawthrop  Uo." 
The  individuals  composing  that  alleged  eotn- 
pany  had  made  a  certificate  of  incorporation. 
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presented  it  to  the  governor,  aod  obtained  k 
-cbairter  or  pBt«nt,  but  had  neglected  to  re- 
cord the  certiQcate  in  t,  specified  public  office. 
The  court,  after  holding  this  omitted  step  eB- 
sential  to  their  eiistenee  as  a  corporation  de 
jure,  said:  "Failure  to  record  was  failure 
to  comply  with  one  of  the  eipresa  conditions 
of  incorporation,  and  consequently  of  ex- 
-cmption  from  liability.  It  may  be  conceded 
that,  had  plaintiff  dealt  with  defendanta  as 
«  corporation,  he  would  have  been  eatopped 
4roTa  claiming  against  tbem  in  any  other 
capacity,  even  though  they  failed  to  record 
their  charter.  ,  .  ,  But  it  ia  not  pre- 
tended that  he  bad  any  knowledge  of  the  ex- 
istence of  the  charter,  and  there  waa  certain- 
ly nothing,  either  in  the  name  under  which 
-they  did  business  or  in  their  conduct,  wliicb 
■bould  have  put  him  upon  inquiry.  In  these 
circumstances,  he  waa  amply  justified  in 
4ealing  with  them  aa  partners.  It  waa 
through  their  default,  not  his,  that  they  were 
•o  treated,  and  it  would  be  manifeat  injustice 
that  ho  should  lose  his  admittedly  honeat 
<laim.''  Thia  doctrine  waa  reafErmed  in  iVeio 
York  tiat.  Each.  Bank  v.  CroweU,  177  Pa, 
313,  320,  35  Atl.  CIS.  In  the  case  before  us, 
"the  plaintiff  offered  to  prove  that  the  man 
who  was  in  charge  of  the  business  of  this 
concern  (conducted,  by  the  way,  under  a 
name  which  indicated  a  partnerahip  rather 
than  a  corporation ) ,  and  through  whose 
hands  the  treasury  of  the  corporation  bad 
received  her  money,  represented  that  the 
4lealing  was  not  as  a  corporation,  but  as  a 
partnerahip.  She  also  offered  to  prove  that 
■he  had  no  knowledge  of  any  incorporation, 
«nd  dealt  with  Dan  Head  ft  Co.  as  a  copart- 
nership. These  offers  were  rejected.  We  are 
persuaded  that  the  rule  indicated  by  the  au- 
tfaorities  above  cited  ia  the  true  one, — that, 
in  order  that  immunity  shall  result  from  os- 
tensible incorporation,  that  fact  muat  have 
been  apparent  to  the  parties  in  the  individ- 
'nal  dealing.  The  principle  that  partiea  who 
«*BOciata  tbemselTes  ti^ether  in  business  for 
mntual  profit  are  copartners,  unless  they 
-fiomply  with  the  statutory  requirements  to 
nuibe  then)  a  corporation,  still  exists,  sub- 
ject only  to  the  limitation  above  speciHed. 
Bergeron  v.  Hobbt,  90  Wia.  043,  71  N.  W. 
1066.  The  question  of  whether  or  not  the 
<]eBliDg  by  which  the  plaintiff's  money  passed 
to  Dan  Uead  &  Co.,  if  it  did  so  pass,  was 
iipon  the  mutual  understanding  that  that 
concern  was  a  corporation,  should  have  been 
•ubmitted  to  the  jury;  and  her  testimony,  of- 
fered and  rejected,  upon  that  subject,  should 
bave  been  admitted,  as  also  the  verified  dec- 
larations through  several  years  of  the  men 
4ii  charge  of  the  business,  under  their  elec- 
titm  as  president  and  cashier.  The  direction 
-of  a  verdict  for  the  defendants,  as  also  the  re- 
jection of  plaintiff's  evidence  and  of  the  af- 
fidavits filed  with  the  secretary  of  state,  waa 
.«rTor,  for  which  the  judgment  must  be  re- 

Judgment  retwTMd,  and  cauM  remanded 
for  a  cew  triaL 
90L.R.A. 


Herman  SE6NITZ,  Afpt^ 


( wis ) 

1.  An  aaslKDiBent  for  oredltara  under 
SaudborD  A  Berrratac,  Anco.  Stat,  chaps.  80, 
SOa,  providing  Ihac  the  ssslgcor.  upon  compli- 
ance with  tbe  provisions  of  \Xie.  art,  mar  b« 
aiBchsrged  from  bis  debts,  and  that  every 
creditor  residing  within  or  without  the  state, 
wbo  itiBll  accept  a  dividend  out  oC  tbe  as- 
signed estate  or  participate  In  anj  wa;  In  ths 
proceedlDga,  shsU  be  bound  by  tbe  order  of 
dlscbarge.  will  not  carr;  title  to  personal 
propertjr  ot  tbe  saslgnor  In  laotber  stats, 
since  this  provision  la,  In  Its  essential  fea- 
tures, a  bankrupt  law,  and  can  be  given  no 
extra  territorial  effect. 

epcdltoFs,  monej  on  deposit  Id  a  bank  of 
another  state  ma;  be  applied  to  notes  at  th* 
stslgaor  held  by  tbe  bank  siter  thej  becam* 
due.  alDce  tbe  assignment  conveys  to  the  sa- 
slgnee  title  to  such  assets  only  as  are  within 
tbe  state ;  and  the  subseijueot  filing  by  tb« 
bank.  Id  the  aaslguaient  proceedlags.  a(  a 
claim  lor  tbe  balance  due  od  tbe  notes  after 
eihuuetlng  the  deposit,  does  not  estop  it 
tmm  denying  tbe  extraterritorial  effect  of  tbs 
Bislgcment. 
3*  Corporations  nr«  Incladed  wilhla 
Ihe  words  "any  peraon,"  In  Sanborn  Jk 
Berryman,  Anno.  Stat.  cbap.  8Ua,  |  i;02il, 
providing  that  any  person  who  sball  make  a 
voluntary  assignment  for  tbe  bencQt  o(  credi- 
tors may  be  discharged  (mm  bli  debts  upon 
compliance  wltb  the  provisions  ot  the  act. 

(Jane  21,  ISOO.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Uilwaukee  County  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  a  deposit  which 
plaintiff's  assignor,  the  Krnll  ft  Volger  Com- 
pany, had  with  the  defeadoot  bMik.    Af- 

Statement  by  Bardeea,  J. : 

Appeal  by  plaintiff  from  an  order  sustain- 
ing oemurrer  to  the  complaint.  From  tha 
complaint,  and  certain  etipulations  and  ctm- 
cesaions  added  thereto,  it  appears  that  is 
June,  1898,  the  Krull  ft  Volger  Company 
was  a  corporation  existing  under  the  lawi 
of  Illinois,  having  ita  priueipal  place  of  busi- 
ness at  Milwaukee,  and  branch  establish- 
ments at  Chicago,  lUinoia,  and  Kansas  City. 
Missouri,  and  on  that  day  made  a  due  and 
formal  voluntary  assignment  in  Milwaukee, 
in  compliance  with  chapter  BO,  Rev.  Stat.,  to 
the  plaintiff,  Herman  Segnitz,  a  citizen  and 
resident  of  Wisconsin.  On  that  day  th» 
Krull  ft  Volger  Company  had  on  deposit, 
subject  to  check,  with  the  defendant,  a  bank- 
ing corporation  existing  under  the  law  of  II- 


NoTK,~-For  rights  o(  receiver  as  to  propertf 
outside  ot  the  Jurisdiction  In  which  he  Is  ap- 
pointed, see  Oilman  v.  Hudson  River  Boot  ft 
Sbae  Mtg.  Co.  (Wis.)  23  L.  R.  A.  E2.  and  tiott; 
also  Commercial  Nst.  Bank  v   "  "  ' 

ft  a.  Co.  (Tens.)  2S  L.  B.  A.  ] 


WlBOOHlUK  Sdpkbkb  Coubt, 


UdoIb,  Mid  engaged  in  businesB  At  the  city  of 
Chicago,  $1,652,39,  and  at  the  same  time  wai 
indebted  to  that  company  on  two  promisBor;' 
notes,  of  flgOOO  each,  due,  one  about  June 
IB,  and  the  other  about  July  IS,  1S»7.  At 
the  opening  of  buBiueiis  on  June  4,  the  plain- 
tiff formally  uotiSed  the  defendant  of  the 
fa«t  of  Buch  asBignment,  and  of  the  claim 
by  bim,  as  such  assignee,  to  the  fund  then  on 
deposit.  Later  the  defendant  made  applica- 
tion, by  proper  entries  on  its  books,  of  Baid 
fl,6S2.38  to  the  said  promissory  notes. 
Thereafter,  and  about  September  I,  the  de- 
fendant filed  with  the  clerk  of  Milwaukee 


not«s  remaining  after  the  application  of  said 
deposit,  which  fact  ia  set  up  aa  an  estoppel 
of  the  defendant  against  denying  either  the 
validity  of  the  aBsignment,  or  plaintifl's  title 
to  any  of  the  asaeta  of  said  KruU  b.  Volger 
Company.  The  defendant  has,  on  demand, 
refused  to  pay  said  deposit  fund  of  (1,662.39, 
or  any  part  thereof,  to  the  plaintiff,  and  this 
•uit  is  brought  by  the  assignee  to  recover 
tiiat  amount. 

ilettrt.  MsEIvar  ft  EMkvellwr,  for  ap- 

By  Qling  ita  claims  in  the  assignment  pro- 
ceedings in  the  court  below,  the  defendant 
corporation  becomea  subject  to  the  laws  of 
this  state,  recognizea  the  validity  of  the  as- 
signment in  every  respect,  and  cannot  be 
heard  to  question  the  title  of  the  assignee 
to  all  the  assets  of  the  asBignor. 

A  creditor  who  comea  into  the  courts  here, 
and  seeks  to  take  advantage  of  our  laws, 
must  be  regarded  for  that  purpose  as  a  reai- 
dent  of  thia  state,  and  subject  to  the  rules 
of  law  governing  a  resident  creditor. 

Cote  V.  CunninrjhniK.  133  U.  S.  107.  33  L. 
«d.  SSa,  10  Sup.  Ct.  Rep.  269;  BaUwin  r. 
Hale.  1  Wall.  223,  17  L.  ed.  631;  Oilman 
T.  Lockimod,  4  Wall.  409,  18  h.  ed.  432; 
Dmny  v.  Bennett,  128  U.  S.  489,  32  L.  ed. 
491,  9  Sup.  Ct.  Rep.  134. 

The  filing  of  a  claim  by  the  defendant  in 
a  voluntary  assignment  proceeding  makes 
itim  a  par^  to  the  same,  and  eotops  him 
Irom  questioning  either  the  voluntary  as- 
signment itself,  pr  the  title  of  the  assignee 
to  all  the  assets  of  the  assignor  wherever 
■ituated. 

Burrill,  Assignments,  5th  ed.  476-479; 
lAttlejohn  v.  Turner,  73  Wis.  113,  40  N.  W. 
621;  Boynton  Furnace  Co.  v.  Borenton,  80 
Wis.  594,  60  N.  W.  773;  Lawson  v.  Staoy. 
82  Wis.  303,  SI  N.  W.  !>(;i,  52  N.  W.  308; 
Re  Gilbert,  94  Wia.  108,  88  N.  W.  883; 
Eoith  V.  Arthur,  88  Wia,  IBfl,  73  N.  W.  009; 
tfeoTis  T.  Hnpjood,  19  Pick,  lOB;  Maj/  v. 
Wannemacher,  111  Mass.  202;  Jones  v.  Til- 
ton,  139  Mass.  418,  1  N.  E.  741;  Mehlhop 
V.  ElUtcorth,  96  Iowa,  657,  84  N.  W,  838; 
Ton  Stein  v.  Trealer,  6  Tex.  Civ.  App.  200, 
23  S.  W.  1047;  Ansonia  Braat  d  Copper  Co. 
v.  Babbitt,  74  N.  Y.  396 ;  Oroues  v.  Rice,  148 
N.  Y.  227,  42  N.  B.  664. 

Such  Tiling  ia  a  reco^ition  of  tbe  assign- 
ment t»  tofo,  and  such  creditor  cannot  hold 
ML.R.A. 


part  and  good  in 


the  assignment  void   i 

Geiaae  v.  Beall,  S  Wis.  387. 

Such  creditor  may  be  enjoined  in  the  very 
assignment  proceedings  from  attempting  to 
secure  a  preference  over  other  creditors  1^ 
proceeding  on  his  own  part  against  the  as- 

Re  Gilbert,  94  WU.  108,  68  N.  W.  863; 
Cunningham  v.  Butler,  142  Masf.  47,  60  Am. 
Rep.  667,  8  N.  E.  782. 

Even  outside  of  the  st»t«  where  the  as- 
signment is  made. 

Eawkina  v.  Ireland,  64  Minn.  339,  67  N. 
W.  73;  Kendall  v.  iloClure  Coke  Co.  182  Pa. 

37  Atl.  823. 

Even  where  he  has  obtained  such  a  pref- 

ence,  he  must  relinquish  it  in  favor  of  the 
rest  of  the  creditors. 

Ward  V.  Connectiout  Pipe  Ufg.  Co.  71 
Conn.  345,  42  L.  R.  A.  706,  41  AU.  1057. 

Our  court  recognises  its  duty  to  uphold  a 
foreign  voluntary  assignment  valid,  in  the 
state  where  executed,  as  to  personal  prop- 
erty of  the  assignor  within  this  state. 

Cook  V.  Van  Horn,  81  Wis.  201,  60  N.  W. 

893;   Oilman  T.  Keteham,  84  Wis.  60,  mb 

1.  Oilman  v.  Hudson  Biver  Boot  4  Shoe 

Co.  23  L.  R.  A.  62,  64  N.  W.  395;  ^loin;  v. 

White  River  Lumber  Go.   91   Wis.   617,   es 


N.  ' 


174. 


The  rights  of  these  parties  became  fixed 
at  the  time  of  the  assignment. 

Uomten  v.  tloyea,  106  Wis.  B86,  81  N.  W. 
860;  fJnion  Sat.  Bank  v.  Hiaka,  67  Wis.  180, 
I  N.  W.  234. 

This  defendant,  after  coming  into  a  Wis- 

nsin  court  for  relief  by  filing  its  claim  In 
asaignment,  cannot  now  and  in  the  same 
court  ask  to  be  placed  in  a  bett«r  position 
"lan  a  resident  creditor. 

That  a  Wisconsin  l>ank  could  not  offset 
against  the  deposit  of  an  assignor  any  notes 
of  the  assignor  held  by  it  that  were  not  then 
due  is  beyond  question. 

Oatman  v.  Batavian  Bank,  77  Wia.  601, 
46  N.  W.  881;  Johntton  v.  Humphrey,  91 
Wia.  76,  Si  N.  W.  317;  Kinaey  v.  Rinir,  83 
Wis.  536,  63  N.  W.  842;  Fera  v.  Witikham, 
13S  N.  Y,  223, 17  L.  R.  A.  466.  31  N.  E.  1028; 
Re  Hatch,  IBS  N.  Y.  401,  40  h.  R.  A.  664,  60 
N.  E.  49;  ificAor^  v.  La  Tourette,  119  N. 
Y.  54,  23  N.  E.  631 ;  Soott  v.  Amufron^,  Hft 
U.  S.  499,  36  L.  ed.  1069,  13  Sup.  Ct.  Rep. 
14S;  Koegel-r.  Miehigan  Trutt  Co.  117  Hich. 
642,  76  N.  W.  74;  Columbia  Hat.  Bank  *. 
German  Sat.  Bank,  B6  Neb.  803,  77  N.  W. 
346. 

ifM«r«.  WImUat,  Il«md«rs,  Sasltk, 
Bottun,  ft  VUas,  for  respondent: 

The  appellant  acquired  no  title  whatever 
to  the  indebtedness  of  tbe  respondent  to  hia 
aEsignor. 

A  valid  assignment  in  another  state  passes 
title  to  personal  property  in  this  state  by 
comity,  when  the  assignment  occurs  by  act 
infer  parfes. 

Cook  V.  Van  Bom.  81  Wis.  201,  50  N.  W. 


]»M. 


SBOHrra  T.  Qabdbm  Oitt  Bamkiho  A  TKrsr  Co. 


mftde  under  »  staitute  wliich  b  mbituitiall^ 
ui  iDBolvency  or  buikruptcj  act. 

McClura  v.  0«mpbelt,  71  Wii.  360,  37  N. 
W.  343;  Welti,  F.  d  Co.  t.  WaUh,  87  Wis. 
67,  67  N.  W.  W9i  farter  v.  BtOMgMon  Mill 
Co.  91  Wis.  174,  64  N.  W.  761;  Pease  y. 
Landauer,  63  Wis.  20,  63  Am.  Kep.  247,  22 
N.  W.  847;  Commeroial  Sat.  Bank  v.  CM- 
oago,  M.  A  St.  P.  R-  Co.  46  Wia.  172;  Town- 
aena  v.  Coxe,  161  III.  62,  37  N.  E.  889;  Barth 
T.  Backus,  140  N.  Y.  230,  23  L.  R.  A.  47,  36 
N.  £.  426;  Btourity  TrutI  Go.  v.  Dodi,  113 
U.  S.  624,  43  L.  ed.  S36,  19  Sup.  Ct  Bep. 
645. 

B«T4«em,  J.,  delivered  the  opinion  of  the 

The  complaint  shows  ttikt  &  corporation 
organized  under  the  laws  of  Illinois,  with  its 
principal  office  and  place  of  business  in  this 
state,  made  a  voluntary  aaiignment  for  the 
beueflt  of  ite  creditors, .  in  this  state.  The 
question  for  decision  is  whether  such  assign- 
ment  carried  title  to  the  personal  estat«  of 
the  assignor,  situate  in  Illinois.  The  gen- 
eral proposition  may  be  stated  that  a  toTuh- 
tary,  common-law  assignment  for  the  benefit 
ol  creditors,  good  in  the  state  where  made, 
earricB  title  U>  personal  property,  wherever 
situated.  Tbis  court  has  so  held,  and  such 
holding  is  supported  by  the  great  weight  of 
authority.  Motory  v.  Crocker,  Q  Wis.  326; 
CooJl:  V.  Fon  Horn,  81  Wis.  291,  EO  N,  W. 
893;  Campbell  y.  Colorado  Coal  A  I.  Co.  S 
Colo.  60,  10  Pac.  248;  Firat  Nat.  Bank  y. 
Walker,  61  Conn.  154,  23  Atl.  006;  Walter 
».  Whillock,  a  Fla.  86,  76  Am.  Dec.  807; 
Milter  V.  Kemaghan,  66  Ga.  165;  Cofiin  v. 
Kelling,  83  Ky.  849;  Re  Paige  £  8.  Lumber 
Co.  31  Minn.  138,  16  N.  W.  700;  Askeie  v. 
La  Cygne  Each.  Bank,  83  Mo.  366,  63  Am. 
Rep.  5B0;  Fragier  v.  Fredericks,  24  N.  J. 
L,  162;  Ackerman  t.  Cross,  40  Barb.  486; 
Noble  T.  Smith,  S  R.  I.  446;  Oregg  v.  Bloan, 
76  Va.  497 ;  Weider  t.  Maddoa,  66  Tei.  372, 

I  S.  W.  188 ;  Blaok  v.  Zackarie,  3  How.  483, 

II  L.  ed.  690;  Van  Wgck  v.  Bead,  43  Fed. 
Rep.  716;  ifeans  t.  Hapgood,  19  Pick.  106; 
Fuller  V.  Steiglitg,  27  Ohio  St.  366,  22  Am. 
Rep.  312.  In  Illinois,  Louisiana,  and  Maine, 
and  possibly  some  other  states,  the  rule  is 
limited,  and  will  not  be  allowed  to  prevail 
as  against  creditors  of  the  assignor  residing 
in  those  states.  Beyer  v.  At«ieander,  108  III. 
386;  Beime  v.  Patton,  17  La.  689;  Fox  v. 
Adam»,  6  Me,  Z4E;  Chafe*  v.  Fourth  Sat. 
Bank,  71  Me.  614,  38  Am.  Rni.  346.  The 
general  rule,  however,  is  as  above  stated; 
and  if  the  assignment  in  question,  under  the 
law  of  this  state,  was  but  a  common-law, 
voluntary  assignment,  it  carried  title  to  the 
assignor's  property  in  Illinois,  and  the  de- 
murrer was  improperly  snstained.  The  as- 
signment under  consideration  was  made 
Jnne  3,  1898.  and  the  law  applicable  thereto 
■nay  be  found  in  chapter  80  and  chapter  80a, 
Sanborn  t  Berryman,  Anno.  Stat.  So  far 
as  chapter  80  is  concerned,  it  only  assumes 
to  regulate  and  control  the  manner  in  which 
such  assignments  shall  be  made  and  execut- 
ed. Chapter  80a,  however,  added  some  new 
features,  wMeb  leid  this  court  to  speak  of  our 
WL.R.A. 


whole  system  relating  to  voluntary  assign- 
ments as  an  insolvent  law.  Bolton  v.  Bur- 
ion,  78  Wis.  321,  47  N.  W.  624;  Second 
Ward  Bav.  Bank  v.  Behranck,  97  Wis.  260, 
39  L.  R.  A.  589,  73  N.  W.  31,  37;  In  Binder 
V.  McDonald  (Wis.)  82  N.  W.  158,  this 
court  criticised  these  statements,  and  limit- 
ed tbem  to  the  additions  mode  to  the  gen- 
eral assignment  law  by  the  Acts  of  1889,  now 
included  in  chapter  8 Da. 


Tbis 


t  has  I 


e  and  construe  the  purpose  and  force 
of  those  features  of  our  assignment  law 
which  enable  the  debtor  to  obtain  a  dis- 
char^  from  his  debts.  A  very  similar  sys- 
tem m  Minnesota  was  considered  in  MoClure 
V.  Oampfceil,  71  Wis.  360,  37  N.  W.  343,  and 
it  was  distinctly  held  that  an  assignment 
made  in  that  state,  pursuant  thereto,  had  ao 
extra-territorial  effect.  Similar  statutes 
have  been  the  subject  of  frequent  discussion 
in  other  courts,  and  the  almost  uniform  line 
of  decisions  is  in  accord  with  the  conclusion 
stated.  Many  of  the  coses  are  cited  and  re- 
viewed by  the  Supreme  Court  of  the  United 
States  in  the  recent  cose  of  Security  Trust 
Co.  V.  Doid,  173  U.  8.  624,  43  L.  ed.  836,  19 
Sup.  Ct.  Rep.  54S.  In  Barth  v.  Backus,  140 
N.  Y.  230,  23  L.  E.  A.  47,  35  N.  B.  425,  and 
Totmaend  v.  Coxe,  151  111.  82,  37  N.  E.  689, 
the  courts  of  last  resort  in  New  York  and 
Illinois  had  occasion  to  consider  the  law  of 
this  state,  and  the  legal  effect  of  an  assign- 
ment thereunder ;  and  both  courts  came  to 
the  conclusion  that  those  portions  of  our  law 
which  enabled  the  assignor  to  obtain  a  dis- 
charge from  bis  debts  gave  it  the  character 
of  a  bankrupt  law,  and  that  such  an  assign- 
ment was  ineffectual  to  transfer  title  to 
property  of  the  insolvent  situate  in  those 
Htat«s.  Of  course,  we  are  not  bound  bythose 
decisions;  but,  in  so  far  as  they  rest  upon 
valid  reasons  and  sound  conclusions,  they  are 
entitled  to  jveight.  Chapter  80,  as  already 
noted,  only  assumes  to  deal  with  the  making 
and  administration  of  common-law  assign- 
ments. Prior  to  1880  an  insolvent  debtor 
could  only  obtain  a  discharge  from  his  debts 
by  procedure  under  chapter  170, — an  act  en- 
tirely independent  of  the  BBsignment  stat- 
utes. This  chapter  provided  for  a  petition, 
a  schedule  of  all  creditors,  apd  an  inventory 
of  property;  and,  in  a  proper  case,  an  as- 
signment was  directed.  RecogniKJog  the 
futility  of  such  a  course  by  a  debtor  who  had 
made  a  voluntary  assignment,  in  1889  the 
legislature  adopted  the  provisions  which 
have  been  incorporated  into  chapter  80a. 
The  form  of  procedure  was  based  upon  the 
assumption  that  the  debtor  bad  made  a  vol- 
untary assignment.  Among  other  features, 
it  provided  that  such  debtor  might  bucome 
discharged  from  his  debts,  as  a  part  of  the 
proceedings  under  the  assignment,  and  that 
every  creditor,  residing  within  or  without 
the  state,  who  should  accept  a  dividend  out 
of  the  assigned  estate,  or  participated  in  any 
way  in  the  proceedings,  should  be  bound  by 
the  order  of  discharge,  subject  to  the  right 
of  appeal.  If  this  coercive  feature  of  the 
scheme  had  been  contained  in  the  original 


380 


WlBCOHUK  SOFRBUB  CODBT. 


JOSB, 


aiBignmcnt  ezecuUd  bj  the  debtor,  it  would 
have  reDdered  the  asaignment  void.  It  be- 
came l^al  only  by  force  of  tbe  statute. 
Thus,  the  wa;  was  opened  to  every  dri>tor 
making  an  aaBignment,  not  only  to  distrib- 
ute bia  property  to  hia  creditors,  but  to  de- 
mand ft  diacharge  from  his  indebtednesg  aa 
to  every  creditor,  who  should  come  in  or  ac- 
cept a  dividend.  It  waa,  in  legal  elTect, 
tacking  a  bankrupt  law  to  the  assignment- 
law;  and  inasmueli  a£  tbe  distribution  of  the 
estate  depends,  not  upon  the  will  of  the  a£- 
eignor,  but  upon  the  positive  requirement  of 
the  law-making  power,  we  can  see  no  escape 
from  the  conclusion  that  in  so  far  it  becomes 
statutory,  and  not  voluntary.  It  is  only  in 
the  cases  where  the  making  of  the  transfer 
and  the  distribution  of  the  assigned  estate 
are  the  voluntary  acts  of  tbe  assignor  that 
the  law  recognizes  the  extraterritorial  ef- 
fect of  the  deed  of  assignment.  When  the 
state  steps  in  and  regulates  the  distribution 
of  the  assigned  estate  in  accordance  with 
conditions  which  only  the  sovereign  can  pre- 
ecribe,  and  the  conditions  so  prescribed  are 
such  as  to  bring  into  play  the  essential  fea- 
■tures  of  a  bankrupt  law,  tiie  operation  of  the 
assignment  wilt  be  limited  to  the  state  where 
made.  No  question  of  comity  arises,  or,  at 
least,  that  rule  cannot  be  e^ctended  to  cases 
-of  this  kind.  We  are  satisfled  with  the  prop- 
osition, that  when  this  assignment  was  made 
the  bankrupt  features  of  our  law  were  in 
force,  and  the  deed  of  assignment  did  not 
■carry  title  to  the  personal  assets  of  the  as- 
signor in  Illinois, — at  least,  not  as  against 
creditors  residing  in  this  state.  Such  being 
the  caae,  the  defendant  had  a  right,  after 
the  assignor's  not^s  became  due,  to  a^ply  the 
money  in  its  hands,  pro  tanto,  to  their  satis- 
faction. The  fact  that  the  defendant  subse- 
-quently  filed  a  claim  for  the  balance  due,  in 
the  assignment  proceedings,  cannot  aSect  the 
question.  The  legal  effect  of  tbe  assignment 
being  only  to  convey  to  the  'assignee  the 
title  to  such  assets  as  were  within  this  state, 
the  filing  of  a  claim  by  the  defendant  only 
'has  the  effect  to  recognize  its  validity  to  that 
extent.  It  creates  no  greater  right  in  the 
Assignee  than  was  conveyed  by  his  deed.  We 
do  not  see  how  any  question  of  estoppel  can 
arise,  unless  it  should  arise  over  some  ques- 
tion of  administration  of  the  estate  actually 
.assigned.     Whether  the  court  in  which  the 


proceeding!  are  pending  may  deny  the  right 
of  defendant,  under  the  circumstances,  to 
participate  in  dividends,  is  a  question  not  i>e- 

What  haa  been  said  has  been  based  upon 
tbe  assumption  that  the  words  "any  per- 
son," used  in  {  1702d  of  chapter  80a,  may  bs 
construed  to  cover  a  corporation.  This  sec- 
tion reads  aa  follows:  "Any  person  who 
shall  have  made  a  voluntary  assigiuuent  for 
the  beneGt  of  his  creditors  under  or  in  pur- 
suance of  the  laws  of  this  state,  may  be  dis- 
charged fron)  his  debts  as  a  part  of  the  pro- 
ceedings under  such  assignment,  upon  com- 
pliance with  the  provisions  of  this  act." 
Glancing  at  the  following  sections  of  the  act, 
it  seems  at  first  as  though  it  was  not  intend- 
ed that  it  sbould  cover  corporations,  but  * 
consideration  of  other  statutory  provisioaa 
in  connection  with  several  decisions  of  this 
court  relieves  the  question  of  the  seeming 
difficulty.  The  right  of  a  corporation  to 
make  a  voluntary  assignment  is  established. 
Garden  Bkg.  d  T.  Co.  v.  Geilfiun,  83  Wis. 
612,  67  N.  W.  348;  Yanderpoel  v.  Gorman, 
140  N.  Y.  ess,  24  L.  R.  A.  548,  35  N.  £.  932. 
In  the  construction  of  statutes,  it  is  pro- 
vided by  subdivision  12,  i  4971,  Sanborn  A 
Berryman,  Anno.  Stat,  thus:  "The  word 
'person'  may  extend  and  be  applied  to  bodies 
politic  and  corporate,  as  well  as  to  individ- 
uals." Subdivision  2,  {  4072,  says:  "The 
word  'person'  shall  extend  and  be  applied  to 
bodies  corporate,  unless  plainly  inapplica- 
ble." Instances  where  the  word  "person" 
has  been  construed  to  include  corporations 
can  be  found  in  the  following  eases:  Chip- 
pewa Valley  d  B.  R.  Co.  v.  Chicago,  St.  P.  U. 
*  0.  R.  Co.  75  Wis.  253,  note,  6  L.  R.  A.  610. 
44  N.  W.  25 ;  Fadneag  v.  Braunborg,  73  Wis. 
279,  41  N.  W.  84 ;  Larson  v.  Aultnuin  <£  T. 
Co.  86  Wis.  286,  5S  N.  W.  015. 

In  view  of  the  statutes  mentioned,  and  the 
decisions  of  this  court  thereunder,  we  are 
satisfied  that  there  is  nothing  in  chapter  80a 
which  indicates  that  there  was  any  legislsk- 
tive  intent  to  make  them  "plainly  inapplica- 
ble" to  bodies  corporate. 

It  follows,  therefore,  that  tXe  order  ap- 
pealed from  it  proper,  and  ought  to  fre  <^- 

So  ordered. 


BHODE  ISLAND  SUPREME  COURT. 


City  of  NEWPORT  et  al. 
Jeremiali  W.  HORTON  el  al. 


-1.     The  eoDBtltntlonnlltr-    of    ■    ■tKtnte 

Note.— -Local  selt-governmetit  in  JiAode  filand. 

The  authorities  on  the  general  quest  I  on 
or  the  power  o(  the  IPRlsIature  to  Im. 
pose  burdens  upon  mnnlclpatltlea  and  to  con- 
trol   their    local    administration  and  pi 


provldlns    for    the    ftppolatmcat     h^- 

conimlBilonpra  for  ■  cit;.  with  power  to 
appoint  a  chjpf  of  police,  does  not  depend 
upon  the  cangtltutlonalltT  of  other  prevl- 
alona  na  to  tbe  powers  of  the  board  In  re- 
apect  to  liquor  licensee  and  tbe  llnnalnB  of 
pawcbrohen.     and    other   maCten    reqaIrlD( 

Bulkplpy  v.  Williams  (Conn.)  48  L.  B.  A.  465. 
Their  tendencr  la  to  aupport  the  power  <a  lb* 
leglsiature  to  control  the  police  department  of 
■  munlclpalltr  on  the  ground  that  the  enforce- 
loent  of  law  la  a  gDverDmentai  function  wbleb 
the  atnte  ma;  exercise  either  dlrectlr  or  throuBb 
to  State  ex  rel.  '  the  agenc;  of  municipal  corp<»«tlons. 
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more  or  less  pollw  BnperrlBlon.  wblcb  are 
drarly  severable  from  tbac  of  >  police  ap- 
pointment. 
X.  Am  ■BwrlltcK  tkesrr  of  loot  lelf- 
SovernmeBl  did  not  »  enter  Into  Che  pro- 
visions of  tbe  CoHBlItutloD  ot  Rhode  iBiaad 
as  to  miike  It  coDlrolllag  in  construing  tbose 
provlslnni.  allhough  Rhode  Island  had  Its 
orlsla    In    a    fonCederaCtoa    of    Independeiit 

&     Tbe    FBtHblUtauent    of    ■    buard    at 

p*llce  eammtaBlonera  for  the  city  of 
Newport  b;  Pub.  Laws  IDOO,  cbap.  604,  la  not 
unconatltutlonal  on  the  groaad  of  Interfer- 
ence with  Che  right  of  that  cltr  to  local  aelf- 


chlef  of  police  by  eeld  c 
ceraed.  since  ■  police  affl 
a  purely  municipal,  but  a 


e  appoli 


<AagiiaC   2,    1900.) 


)N  DESnjRRER  to  ft  petition  for  a  writ  of 
quo  warranto  to  detennine  the  title  to 
the  olfice  of  police  commiBaioiiers  for  the  citjr 
ot  Newport  upon  the  grotind  that  the  act 
providing  for  their  appointment  was  un<!<m- 
stitutjoual.     Demurrer  sustained. 

The  facts  are  stated  in  the  opinion. 

ifeeara.  J.  StaoT  Brovn  and  Arnold 
Green,  for  petitionera : 

This  act  is  unconstitutional  because: 

1.  It  throughout  infringes  the  rights  of  lo- 
cal self-government,  fundamental  and  histor- 
ic, in  the  state  of  Rhode  Island,  enjoyed  ajid 
preserved  from  the  settlement  of  its  first 
four  towns  to  the  adoption  of  its  Constitu- 
tion, which  the  CJonatitution  recognizee,  and 
on  which  it  ia  built. 

Kathbone  v.  Wirth,  150  N.  Y,  *6B,  31  L. 
E,  A.  -103,  4o  N,  E,  15;  People  e»  rel.  he  Rog 


ATKomenta  in  favor  of  the  rtghta  of  towns 
la  New  Kngland  to  local  self-government  are 
macb  stronger  than  those  which  can  be  ad- 
vanced In  favor  of  towns  la  tba  new  slates 
formed  since  the  national  sovemmeat  was  es- 
Ubllshed.  The  historical  basis  for  this  arcu- 
ment  la  eapeclallj  atrong  In  case  of  tbe  towns 
JD  Rhode  Island.  The  facts  and  argnments  fuc- 
Dlsbed  bj  the  histor;  of  Rhode  Island  la  sup- 
fart  of  this  ODutentlOD  ba-e  been  summarised 
In  Che  following  notes  prepared  bj  Amaaa  M. 
EatOD,  ot  Providence,  Rhode  Island.  Thej  de- 
fierve  preservation,  not  onlj  for  their  hearing 
on  tbe  qaeation  here  conaidered,  but  also  for 
Ibeir  historical  iDtereaL  [Bd.1 

The  compialEiauts  contended  that  tbe  four 
original  coloDiea  (Providence,  Portsmouth,  New- 
port,  and  Wamlck)  by  tbeir  union  formed  Che 
united  Colon;  of  Bbode  Island  and  Providence 
Plintatlons  (the  name,  even  now,  showing  the 
union  of  tbe  two  principal  colonies)  ;  that  In 
-doing  so  they  gave  up  some  of  their  rights  of 
self-government,  but  not  all ;  that  those  not 
surrendered  are  still  retained :  among  those  re- 
Ulned  Is  tbe  right  to  Che  management  of  their 
local  affairs  through  their  local  town  govern- 
ment: and  among  these  local  affairs  Is  the 
appolatmeot,  control,  and  pay  of  their  consta- 
bles (or  town  police)  for  the  preservation  of 
(he  local  peace.  Harvard  Law  Rev.  February, 
ISOO,  447  :  Do.  Msrcb,  CSS :  ]3o.  June,  129 :  Al- 
ior  V.  nayne  Connty  Auditors,  48  Hlch.  T6, 
4  N.  W.  4S2. 

While  admitting  the  state  can  appoint  state 
(Alice,  It  is  denied  that  the  atate  can  abrogate 
town  at  city  police  or  town  or  city  control  there- 
at oi  can  talte  town  or  city  property  or  money 
for  the  use  ot  the  state  police,  wlChoot  compen- 
aatioti.  Tbe  aecond  charter  (1668)  concen- 
ItaCcd  power  In  tbe  general  asaembly,  but  It 
4ld  not  abrogate  the  tight  to  local  aelt-gDvern- 
ounC.  Tbe  Constitution  of  the  United  States 
concentrated  power  In  the  Congress.  It  did 
4u>t.  however,  abrogate  the  right  of  the  atatea 
to  local  self-government. 

This  charter  (ot  16<I3)  gave  power  to  the 
gneral  assembly  to  admit  freemen  of  the  col- 
ony. It  did  not,  however,  abrogate  the  power 
ot  tbe  towns  to  sdmit  freemen  ot  tbe  towna 
Harvard  Law  Rev.  April,  1900,  640,  S41. 

The  ebarter  of  tbs  city  of  Providence  of 
1832,  cbanging  Providence  from  a  town  to  a 
city  at  the  request  ot  Ita  freemen  and  subject 
to  their  approval  (Staples,  Annals  ot  Provi- 
dence, SB6),  contUiaea  this  order  of  things  In  | 
10  providing  that  the  board  of  aldermen  and 
voESman  council  Id  Joint  meeting  may  admit 
"freemen  ot  tbe  town." 

The  many  things  done  by  the  general  assem- 
MUR-A. 


bly  after  the  charter  of  1GS3  was  adopted  wero 
not  done  in  derogation  or  usurpation  of  the 
powers  of  tbe  towns,  but  at  their  special  In- 
stance and  request,  as  enablirig  acts.  In  pursu- 
ance ot  the  admitted  power  o(  the  general  as- 
sembly to  mould  and  direct  tbe  exercise  of  town 

People  as  ral.  Le  Boy  v,  Hurlbut,  24  Ulch. 
44,  9  Am.  Rep.  103,  at  24  Ulch.  108,  D  Am. 
Rep.  116,  by  Cooiey,  J. :  "The  atate  may 
mould  local  Inatltutlons  according  to  It* 
vlewa  of  policy  or  expediency ;  but  local 
government  Is  matter  of  absolute  eight,  and  the 
state  cannot  take  it  away." 

(The  Judiciary  aa  well  sa  the  legislature.  Is 
one  of  the  agencies  by  means  of  which  the  i 


(  again 


of    II 


■rpation 


ectln- 


the  general  assembly,  it  la  moulding  the  e 

And  a  power  ot  aDthorliation  must  not  be 
confounded  with  a  power  of  compuiaion.  Har- 
vard Law  Rev.  June,  1900,  127 ;  Ooodnow,  Hun. 
Home  Bule,  54. 

Tbe  legialaturo  can  authorise  a  town  to  In. 

When  new  towns  were  incorporated  in  Rhode 
Island  It  was  nltb  the  express  statement  that 
each  new  town  bad  all  tbe  powers,  etc.,  of  tbe 
old  towns,  thus  placing  them  ail  on  the  aame 
footing,  ]uBt  as  new  slates  admitted  to  the 
Union  are  placed  on  the  footing  of  the  old 
statea  Harvard  Law  Rev.  Uarcb,  1900,  07^ 
583  :   April,   1900,  643,  044. 

It  may  be  that  In  1664  (not  1660,  obviously 
a  clerical  ector  In  Cbe  opinion)  tbe  aaaembl; 
voted :  "It  la  ordered  tbat  each  towne  Is  em. 
powered  to  apoynt  a  day  for  election  of  their 
towne  offlcera,  and  to  elect  as  to  Chouse  Towns 
Connseii  men,  soe  many  as  to  make  up  slie  with 
tbe  asalBtanta  of  each  towne.  ..."  3  Col. 
RecB,  27. 

But  the  act  cannot  be  construed  as  It  Is  con- 
strued in  the  opinion,  tor  In  1SS7  we  And  It 
recorded ;  -Voated  that  the  towne  of  Newport 
sbaii  have  ali  men  added  to  the  magistrates  IB 
tbeir  towne  to  ba  their  Towne  Counclli."  3 
Col.  RecB.  100.  Both  evidently  mean  that  la 
addtclon  to  Cbe  assistants  or  magistrates,  tba 
town  should  elect  all  more  ot  Its  freemen  to  tba 
town  council.  If  it  be  nrged  tbat  "the  magis- 
trates at  their  towne"  included  tba  aaalatanta, 
that  Is  but  proof  that  the  process  had  already 
begun  through  which  BBSlstants  were  becoming 
representatives  ot  their  towns,  ending  in  tbeir 
becoming  aenatora. 

In  1672  (2  Col.  Reca.  46D)  In  "Tbe  Charter 
of  Block  Island  named  New  Shoreham"  we  Bnd : 
"And  that  tbe  said  freemen  at  tba  said  maet- 


Rhodb  Ibland  SorBBHK  Coubt. 


Ado., 


T.  Bwtbul,  24  Uieh.  44,  9  Am.  Eep.  103; 
Slate  ex  ret.  Jameton  v.  Denny,  113  Ind.  3SZ, 
4  L.  E.  A.  7»,  21  N.  E.  252 ;  PeopU  v.  Lynch, 
SI  Cftl.  lo,  21  Am.  R«p.  677;  Ufole  ex  rej. 
Alty.  Gen.  v.  Moore*.  EG  Neb.  480,  41  L.  S. 
A.  624,  76  N.  W.  175. 

2.  It  throughout  inlringes  axt.  1,  !  23,  of 
the  (^natitution  {8latc  ex  ret.  Atty.  Ocn.  v. 
Uoores.  55  Neb.  480,  41  L.  R.  A.  624,  78  N. 
W.  176),  and  art  4,  !  10,  of  tiie  Conatitu- 

3.  It  in  i  10  'nfringea  art.  I,  9  13,  and  art 
10,  {  2,  of  the  Constitution. 

Boyd  T.  United  Slatee,  116  U.  B.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  624. 

4.  It  in  39  G  and  7  confer*  legialatiTc  pow- 
ers on  aubordinatc  STecutive  otGcers,  therein 
infringing  art.  3  of  the  Coiutitution. 

6.  Ita  unconstitutional  proviaiong  ao  per- 
meate the  act  as  to  infect  the  whole. 


!  for   the 


Inge,  ahall  cbooae  three  wIb 

•ball   be   added   to   the  twc 

Towne  CoudcILI.  to  bsTe  like  autborltr  ■■  otm 

Towns  Councllli  hare." 

In  (he  CBK  or  rra*Idence  In  1681  {8  Co 
Beci.  104)  we  Qnd  the  town  eouDcIl  consisted 
ot  "ill  peraoDB  well  gualliled.  to  bee  added 
the  assistants  of  the  aald  Towne,  to  be  t 
Towne  Coundll  .  .  .  antll  the  oeit  inj  of 
elecllon  ot  Towoe  afflcers  ;"  cTldentlj  but  ■  ten 
porary  arriuiBement  to  bridge  over  a  dlffereni 
In  ihe  term. 

Tbe  law  relied  upon  In  tbe  opinion  seems  I 

In  Ibe  so-called  Digest  of  ITOS  (reported  I 
the  General  Awembly,  but  never  formally 
adapted),  p.  35,  we  Qod  :  "And  Bee  It  further 
enacled  by  the  present  authority  and  It  !■  Here- 
by Enacted  :  That  Eseh  Town  Sball  Appoint  a 
day  of  Elecllon  of  Town  Omcera  and  there  ahall 
be  Chosen  In  Eacb  Town  81i  men  of  QaalHy  to 
alt  wllb  ye  Assistants  or  Justices  In  ye  Town 
Concerning  ye  Probate  of  Wills  k  Granting  Li- 
censes. Kscb  Town  Shall  Also  Choose  tbeer 
town  CTarke.Town  Treasurer,  Town  Berjltt.,  Con- 
■tables.  Overspers  ot  Ye  Poor,  hlgbway,  ward- 
ena.  viewers  of  fences.  Town  Packer.  Sealer  of 
weights  and  nieagurei,  all  other  oincera  yt  ye 
towns  may  bate  Oceaslan  for." 

Id  the  nigcsl  of  ITie,  p.  22.  ws  And:  "An 
Act  Establisblng  Town  Officers  In  Each  Respec- 
tive Town  In  ibe  Coionj."  "Be  It  enacted  *c. 
That  every  Town  wllbin  tbis  Colony  shall  once 
In  every  year  (on  ■  Uny  to  be  by  the  freemen 
of  esch  Respective  Town  appointed)  ehuse  srd 
elect  such  end  ao  many  Town  nsicers  as  by  Cbs 
Idws  of  tbls  Colony  are  or  shall  be  required. 
And  that  on  aucb  a  Day  by  them  appointed, 
they  shall  annually  Cbuae  and  elect  ali  good  and 
■ufflclent  Freeholders  of  each  Town  for  tbe  Con- 
stituting of  a  Town  Council  for  eacb  town,  who 
together  with  aucb  ■sslatants.  Justlcea  of  tbe 
Peace  and  n'srdeus  as  shall  Dwell  and  Inhabit 
In  said  town,  with  tbe  Governour  and  Deputy 
Oovernour,  and  eacb  of  them  In  such  Town  or 
TowuB  where  ihey  sball  Inhabit  or  Reside,  sball 
be  and  they  hereby  are  constituted  and  ap- 
pointed a  Town  Connrll  for  such  Town,    .    .    ." 

Bee  also  Acta  and  Ijiws  1T45.  p,  S.  entitled 
an  "Act  to  Kitabllsh  tbe  Klectton  of  Town  Offi- 
cers In  Eacb  Town  la  tbe  Colony," 

The  powers  and  duties  of  asalatants  were 
changed  from  lime  to  time.  At  first  they  were 
executive  and  Judicial  ollicera,  members  of  the 
(oremor'a  council ;  then  cbey  were  legislators, 
and  Anally  they  became  ssnaiora,  one  from  each 

SO  L.  R.  A. 


6.  Towns  and  dtiea  have  powers  with 
which  the  leeialature  cannot  interfere,  ereit 
if   the  Couatttution   is   silent   in  r^ard   to 

FeopU  em  rel.  Bolton  r.  Alberlaon,  S6  N. 
Y,  60;  People  en  rel.  ToKnsend  v.  Porter,  90 
N.  Y.  08;  liathbone  v.  Wirth,  150  N.  Y.  459, 
34  L.  R.  A.  408,  45  N.  E.  15;  People  ex  rel. 
Le  Royv.  Hurlbut,  24  Uich.  44,  0  Am.  Rep. 
103 ;  i'eople  ex  rel.  Park  Comrt.  \.  Detroit, 
28  Mich.  228, 16  Am.  Rep.  202 ;  People  ex  reL 
Park  Comra.  v.  Detroit,  29  Mich.  343;  AUor 
T.  Wayne  County  Auditors,  43  Mich.  76,  4 
N.  W.  4D2;  Jtobertaon  y.  Baxter,  GT  Mich. 
127,  23  N.  W.  711;  Atty.  Oat.  r.  Detroit.  5» 
Mioh.  213,  55  Am.  Bep.  675,  24  N.  W.  887; 
Wiloox  r.  Paddock,  66  Uich.  23,  31  N.  W. 
009 ;  Detr<nt  Bd.  of  Metropolitan  Police  t. 
Wayne  County  Auditors,  SB  Micb.  570,  39 
N.  W.  743;  People  v.  Lynch,  51  Cal.  15,  21 

1  Arnold,  History  R.  1.  143,  SIO.  211.  301. 
802.  821 ;  1  R.  I.  Col.  Bees.  IBfi.  218:  2  do.  T. 
SS,  150.  IBl,  181 ;  8  do.  313  :  Acts  t  Law*  1T46. 
B,  24,  25. 

Exactly  when  aaslstants  in  Rhode  Island 
ceased  to  be  general  officer*,  and  became  aena. 
tors.  Is  not  easy  to  determine.  Tbe  legislation 
relied  on  by  the  court  was  but  a  step  In  the 
making  the  assistants  the  representative  of  the 
town  and  Ua  interestal 

In  Marcb,  1609,  in  tbe  case  of  a  division  In 
Providence  In  tbe  exercise  of  Its  admitted  pow- 
er to  mould  and  direct  tbe  exercise  of  town  pow- 
era,  the  general  assembly  appointed  a  commis- 
sion to  call  a  town,  meeting  In  providence  to 
make  cbolce  of  town  officers,  and  to  cboose 
deputies  to  tbe  general  assembly  (III.  Sarly 
Recs.  ot  Prov.  149).  Tbe  asaembly  did  not  ap- 
point officers  for  tbe  town,  nor  take  away  lis 
power  to  elect  them ;  It  simply  directed  what 
■bonld  be  done  to  enable  the  town  to  elect  It* 
own  offlcers,  a  division  having  arisen  that  In- 
terfered with  the  usual  course  of  action. 

In  laes  (Acts  t  Laws  1T45,  4  ft  2  Col.  Beca. 
S25)  tbe  assembly  passed  an  act  directing  town 
councils  to  probata  wills,  etc.  Tbe  act  itself 
states  why  tbia  vaa  dona— because  "the  head 
~         it  the  town,"  who  hitherto  had  probated 


IFlIIs, 


c.  bad 


extinct 


The 


imbly 


did  not  appoint  an  officer  of  the  colon 
bale  wills  ^  It  atmply  directed  what  other  town 
officers  should  have  probate  power,  there  belnf 
no  longer  any  head  officer  of  the  town. 

This  was  a  legitimate  exercise  of  the  admlttetf 
power  ot  the  assembly  to  mould  and  direct  tbe 
exerclae  of  town  powers,  aa  necessity  requires. 
Instead  of  abrogating  town  powers,  this  act 
confirmed  them.  Throughout  tbe  history  of 
this  atate  until  now.  the  leglilature  was  eoB- 
atantly  admitting,  conllrmlng,  and  adding  to 
tbe  already  existing  town  powers.  It  Is  now 
discovered,  however,  that  In  so  doing  It  has  es- 
tabllsbed  ita  power  to  destroy  thesetownpowen. 
While  tbe  legislature  baa,  and  always  baa 
had.  power  to  pass  all  general  lawa.  town*  In 
Rhode  Island  have,  and  always  have  had,  power 
to  pass  tbeir  own  local  ordinance*.  The  creatloa 
ot  new  towns :  changing  town  bonndirles ;  i*. 
quiring  towns  to  keep  higbways  In  repair;  ea- 
tabllsblng  Qre  districts  within  towns  with  poiv- 
er  to  levy  taxes;  giving  towns  aatborlCy  to  es- 
tabllab  local  police  ordinances,  etc.  etc.— are 
"  1  Ihe  line  of  proper  exercise  of  the  power 
of  the  assembly  to  mould  and  direct  the  eier- 
of  town  powers.  They  enable  the  towne 
letter  to  exercise  tbelr  own  powers.  They 
confirm  those  power*  Inatead  ot  caking  away 


Nbwtobt  t,  Hobtom. 


Am.  Rm.  677 ;  State  e»  rel.  Jameson  v.  Den- 
ny, lie  ind.  K2.  4  L.  B.  A.  79.  21  N.  E.  252; 
BvantviUe  v.  State  ex  rel.  BUnd,  IIB  Ind. 
4SG,  4  L.  B.  A.  93, 21  N.  E.  267 ;  State  ea  rel. 
Atty.  Gen.  v.  Mooret,  66  Neb.  480,  41  L.  R. 
A.  U24,  76  N.  W.  17S. 
Mr,  Amaaa  IL  Entsm,  aJso  for  petition- 

Everj  Americut  Conatitution  is  partly 
written  aod  partly  unwritten.  But  no  Con- 
stitution ii  wholly  unwritten. 

Hftrvard  Law  Bev.  February,  1900.  p.  446. 

Itcstraints  upon  legislation  nuaj  be  found 
either  in  the  language  employed,  or  in  the 
erident  purpoae  which  waa  in  view,  and  the 
eircum^tancea  and  hiatorioil  events  which 
led  to  the  enactment  of  the  particular  pro- 
vision, aa  a  part  of  the  organio  law. 

Kathbone  v.  Wirlh,  ISO  N.  Y.  459,  84  L. 
B.A.  40B,  46  N.  £.  16. 


The  Constitution,  instead  of  being  tha 
source  of  our  laws  and  liberties,  is,  in  tha 
main,  no  more  than  a  reoognition  and  re-en- 
actment of  an  accepted  system. 

People  e»  rel.  Le  Roy  v.  Hvrtbut,  24  Mich. 
44,  9  Am.  Bep.  103;  Cooley,  Const.  Lim.  6th 
ed.  49. 

Local  self-fi^ovemment  having  always  been 
a  part  of  the  English  and  American  systems, 
we  shall  look  for  its  recognition  in  any  such 
instrument.  And,  even  if  not  eitpressly  rec- 
ognized, it  is  etill  to  be  understood  that  all 
these  instruments  are  framed  with  its  pres- 
ent existence  and  anticipated  continuance  Id 

Oool^,  Conat.  Lim.  6th  ed.  p.  47 ;  FeopU 
«B  reL  Park  Comrt.  v.  Dttroit,  28  Mich.  228, 
15  Am.  fiep.  202;  People  ex  rel.  Bolton  v. 
Albertson,  65  N.  Y.  50. 

Khode  Island  was  always  a  pure  demoo- 


A  kslalatnrc  cannot  divert  town  hljchwaTS 
Into  slate  roadi.  Davlea  v.  Sagiaaw  Count; 
Sapera.  89  Mlcb.  £95.  GO  N.  W.  S62.  aimllar- 
Ir,  It  cannot  divert  town  police  fundi  and  prop- 
erty from  town  police  parpoaes  to  state  police 
parpoaee:  nor  a  town  hospital  and  Its  atorea 
and  property  to  atate  hoapltal  purpoaea ;  nor 
a  town  water  ayatem.  nor  a  town  power  plant, 
electric  plant,  or  otber  town  plant  to  state  pur- 
poaea.  witbout  compenaatlon.  Yet  andonbtedly 
(he  Btate  may  maintain  Its  own  state  police, 
hospital,  water  system,  power  plant,  or  other 

The  act  In  qneatton  bebiK  anatalned,  the  leg- 
islature can  Teat  the  maoagement  of  a  town 
pound  in  a  state  olDeer  and  make  the  town  pay 
him.  It  can  vest  the  managemtckt  of  a  town 
poor  farm  In  a  atate  olDcer.  and  make  tbe  town 
pay  him ;  It  can  vest  the  manasemenC  of  a 
toTD'a  or  city' a  treoaary  In  a  state  officer,  at 
Che  town'a  or  cltj'a  expenae.  There  l»  no  long- 
er any  limit  upon  the  aaaembly's  power,  aod  do 
town  nor  city  baa  any  right  the  aaaembly  la 
bound  to  reapect.  Tha  will  of  the  legislature. 
free  from  lesal  restraint.  leaves  no  rlghta  to 
the  towns,  under  ancb  a  aysCem.  and  tbe  rigbt 
to  local  aeir-KOvemment  la  a  tradition  of  tbe 
past.  In  the  future,  the  hlatorlan  aod  phlloso- 
pber.  when  treating  of  this  period,  will,  per- 
hapa,  pause  awblle,  and,  like  Macs  □!  ay 'a  New 
Zeataoder  on  the  rulna  ot  London  Bridge,  note 
how  the  gradual  growth  of  the  unwritten  Con- 
atitution. unchecked  by  the  Judiciary,  under- 
mlned  tbe  former  ayatem  ot  government. 

In  JTS4.  the  general  aaaembly  changed  New- 
port troni  •  town  Into  a  city  at  tbe  request  of 
Its  freemen  in  town  meeting  convened  as  the 
record  eipreaaly  atatea.  Bee  Scbedulea  o(  the 
Qeneral  Assembly.  May,  1TS4,  "Ad  Act  to  In- 
corporate the  Town  of  Newport  Into  a  City." 
and  Bcbedulea.  March.  I78T.  "An  Act  Vacating 
tha  City  Cbarter  of  Newport."  The  charter  of 
the  CItj  ot  Newport  (Scbadules.  Hay  Sesalon, 
1B53,  p.  31)  waa  submitted  to  the  vote  ot  ita 
freemen.  Thla  has  been  the  eommoD  practice 
In  Rhode  laland.  As  to  Providence,  see  Staples, 
Annala  of  Providence,  886. 

Id  1B59  a  priaon  for  malefactora  against  the 
peace  ot  tha  colony  having  become  oecessary, 
the  aasembly  ordered  one  to  be  built  In  New- 
port tawarda  the  cost  of  which  all  the  towna 
contributed.     1  Arnold.  History.  B.  I.  22T-2S7. 

The  opinion  maiimliea  Instancea  of  the  eier- 
dae  of  colonial  or  stats  power,  and  mlnlmlaea  In- 
ataneea  ot  tbe  eierclae  oC  town  powera.  It  paaaei 
by  the  continued  exercise  of  town  powen  after 
tbe  adoption  of  the  charter  of  ISSS,  i.  s..- 

(a>  ThMe  never  baa  been,  nor  la  there  now, 
«L.B.A. 


any  eacbeat  to  the  colony  or  state,  but  only  to 
the  town.  Harvard  Law  Rev.  April,  1900,  83B, 
dlO ;  B.  I.  Gen.  Lawa.  chap.  217. 

(b)  The  towna  continued  after  1883  to  elect 
town  jDStlcea  of  tbe  peace,  and  they  atlll  elect 
them.  Tbe  right  la  reserved  In  art.  10.  I  1.  of 
tbe  ex  la  ting  Cooatltotlon  adapted  In  1842. 
Therefore  tha  towna  have  atlll  preserved  their 
ancient  right  to  administer  local  Justice,  and, 
aa  ancillary  thereto  and  a  necessary  part  there- 
of, tbe  right  to  appoint  and  control  their  local 
police,  tbe  town  conetablea. 

(e)  After  IdflS,  the  towna  continued  to  ad- 
mit freemen  of  their  reapectlve  towna,  tbe  gen- 
eral Bsaembly  admitting  fceemea  of  the  colony. 
Harvard  J^w  Rev.  April,  190O,  640,  041. 

<d)  The  preaervatlon  ot  our  llbertlea  during 
tbe  nsarpatlOD  of  Androa  waa  not  through  the 
colony' a  general  assembly,  but  through  tbe 
towns  and  the  town  counella  Harvard  Law 
Rev.  April,  1900,  643. 

(e)  The  contlnuoaa  eierelse  of  prottate  pow- 
ers by  tbe  towna,  a  power  that  existed  In  tbe 
towna  before  there  was  any  general  aaaembly. 

(f)  The  ayatem  of  flnanclal  town  meetlnga, 
peculiar   to  Rhode  laland   and  atlll.  continued. 

(g)  The  continued  admission  of  Dew  towna 
after  16fl3,  and  the  placing  tbem  upon  tbe  same 
footing  as  tbe  old  towna.  Hsrvard  Law  Bev. 
April,  1600,  B79-584.  a41-eBL 

Towna  In  Rhode  Island  atand  on  a  different 
fooling  from  the  towns  of  meay  other  scatca, 
or  from  the  Dlatrict  of  Columbia  In  Ita  ralatlon 
to  the  United  Statea. 

There  Is  no  common  system  of  town  rights 
In  this  country.  In  each  stale  Its  constitution- 
al development,  etc..  muat  be  studied,  to  deter- 
mine what  Us  town's  rights  are. 

As  to  the  rights,  powers,  dutlea,  etc.,  of  town 
constables,  see,  particularly.  Allot  r.  Wayne 
County  Auditors.  4S  Mlcb.  76,  4  N.  W.  492. 

Rhode  laland  Gen.  Lawa.  chap.  102.  |  17, 
conatltntlng  sherlffa  and  tbelr  deputlea,  town 
sergeants,  constables,  and  chiefs  of  police  of 
the  several  towns,  a  state  police,  la  merely  an 
enabling  act.  It  does  not  Cake  away  from  tbe 
powers,  etc..  of  town  constalites.  but  It  adds  to 
(hem.  lu  KeDtuckyv.DeDnlsoD,24How. 66.107, 
Id  L.  ed.  TIT,  T22.  Taney.  Ch.  J.,  held  thst  tbe 
Federal  government  hae  no  power  to  Impose  up- 
on a  atate  ofDcer  any  duty,  and  to  compel  him 
to  perform  It.  People  ea  rel.  Wood  v.  Draper, 
Ifi  N.  T.  C32.  and  People  ea  rel.  McMnllen  v. 
Bhepard,  S6  N.Y.28e,are  overruledbyPeopIeez 
rel.  Bolton  v.  AlbertaoD,  6S  N.  Y.  64.  68.  and 
Rnthboue  v.  Wlnh.  S  App.  Dlv.  2TT.  296,  40  N. 
¥.  Supp.  ass,  645,  646.  and  on  appeal.  160  N. 
Y.  450,  84  L.  B.  A.  408,  45  N.  B.  16.  \,l\i- 
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racy,  with  all  of  tie  departmenU  of  govern- 
ment, the  legialative,  the  executive,  and  the 
judiciarj,  under  the  control  of  ita  own  free- 
One  set  of  colonies,  the  New  England,  and 
afternardE  the  Btatee  that  were  formed  upon 
their  model,  adopted  the  Anglo-Saxon  form 
of  town  government;  another,  the  southern 
eet  of  colonies,  and  afterwards  the  states 
that  were  formed  upon  their  model,  adopted 
either  the  county  or  the  pariah  as  the  unit  of 
government. 

The  four  original  .  towna.  Providence. 
Portamouth,  Newport,  and  Warwidt  (out  of 
which  many  other  towns  have  since  been 
carved),  were  really  four  original  separate 
colonies,  each  with  self- originating  powers, 
legislative,  eitecutive,  and  judicial,  not  do- 
rived  in  any  way  frwn  the  mother  country, 
and  with  title  to  the  soil  derived  fnun  the 
Indians. 

In  1(140  the  two  island  towns  of  Ports- 
mouth and  Newport  united,  each  reserving 
its  right  to  local  self-government  and  to  its 
own  court  and  executive,  tr^  their  union  cre- 
aUng  a  state  uid  adopting  a  seal  wiUi  a  ' 
form  of  government  for  the  union.  This  \ 
union  continued  until  organiEHtlon  of  the 
four  towns  under  the  flrst  chartsc,  in  1647.  ' 
Besides  accepUng  the  charter  of  1643-4,  : 
formal  charters  were  granted  to  the  four  I 
original  towns  at  the  next  session  of  the  gen- 
eral assembly.  | 
An  examination  of  these  charters  of  Provi-  I 
denco  and  Warwick  shows  that  the  former 
system  of  local  self-government  was  perpetu-  I 
ated  under  them.  I 
There  is  a  remarkable  analogy  between  the 

Sstem  of  towns  forming  Rhode  Island  and 
B   system   of   states    farming   the   United  ' 
States.  I 

Towns  are  the  recognised  units  of  the  sys- 
tem of  govA'nment  of  Rhode  Island. 

R.  I.  Const,  art.  5,  S  1,  and  art.  6,  !  I. 

The  state  may  mould  local  institutions  ac- 
cording to  its  views  of  policy  or  expedient^; 
but  local  government  is  matter  of  absolute 
right,  and  the  state  cannot  take  it  away. 

People  ea  rel.  Le  Roy  r.  Hvrlbut,  24  Mich. 
44,  9  Am,  Rep.  103;  FeopUi  as  rel.  BoHon  v. 
AlbertS07i,  55  N.  Y.  SO;  Rathbone  v.  Wirth, 
150  N.  Y.  459,  34  L,  R.  A.  408,  46  N.  E.  15. 

In  the  abseuoe  of  something  specific  in  the 
written  Constitution,  the  state  of  things  con- 
tinues that  was  formerly  in  force. 

Baltimore  v.  State  en  rel.  Board  of  Poliae, 
IS  Md.  376,  74  Am.  Dec.  5T2 ;  Slate  cm  rel. 
Jameson  v.  Denny,  118  Ind.  3S2,  4  L.  R,  A. 
79.  21  N.  E.  252;  Evaneville  v.  State  ea  rel. 
Blend.  US  Ind.  426,  4  L.  R.  A.  B3,  21  N.  E. 
207;  State  ex  rel.  Holt  v.  Denny,  IIB  Ind. 
449,  4  L.  R.  A.  06,  21  N.  E-  274 ;  Mate  ex  rel. 
Ally.  Gen.  v.  lfoore«,  55  Neb.  480,  41  L.  R. 
A.  824,  7e  N.  W.  175,  Reaffirmed  in  State 
ea  rel.  Smyth  v.  Kennedy  (Neb.)  83  N.  W, 
S7. 

A  statute  may  be  unconstitutional  and  yet 
not  contradict  some  express  provision  of  the 
Constitution. 

If  the  act  is  inhibited  by  the  general  scope 
and  purpose  of  the  Constitution,  it  is  as  in- 
valid as  though  forbidden  by  it  expressly. 
50  L.  R.  A. 


The    right    of    local    srif -government   ii> 

towns  and  cities  (i.  e.,  the  right  of  the  vot- 
eiB  thereof  to  govern  themselves,  through  of- 
ficers of  their  own  selection,  and  in  all  mat- 
ters local  in  their  nature)  existed  when  th» 
State  Constitution  was  framed,  wag  not  sur- 
rendered upon  it«  adoption,  but  is  vested  in 
the  voters  of  such  municipalities,  and  the 
legislature  cannot  take  it  away. 

Von  Ilolst,  CoDst.  Law,  171;  Cooley, 
Const.  Lim.  Oth  ed.  p.  206;  Mecbem,  Pub. 
Off.  (  123;  Ciiicinndft,  W.  it  Z.  B.  Co.  v. 
Clinton  County  Comrs.  1  Ohio  St.  77 ;  Statv 
ea>  TfX.  Atty.  Gtn.  v.  Uoores,  55  Neb.  480,  41 
L.  H,  A.  624,  70  N.  W.  176;  Stale  ex  rel. 
Jameson  v.  Denny,  118  Ind.  382,  4  L.  R.  A. 
79,  21  N.  E.  252;  EraatvilU  v.  Slate  ea  rel. 
Blend,  118  Ind.  426,  4  L.  R.  A.  93,  21  N.  E. 
267;  Stale  ex  ret.  Holt  v.  Denny,  118  Ind. 
449,  4  L.  R.  A.  65,  21  N.  E.  274. 

ifetert.  Clark  Bnrdlok  and  Wllli*m 
9.  Sheffield,  Jr.,  for  respondents: 

Creation  prior  to  the  adoption  of  the  Con- 
stitution gives  a  municipal  corporation  no- 
independence  of  legislature. 

Boydv.  Ckambera,  73  Ky.  140;  Cooley, 
Const.  Lim.  3d  ed.p.  192;  Montpelier  Acad- 
emy V.  George,  14  La.  406,  33  Am.  Dec.  5S5. 
Public  corporations  are  but  parts  of  thfr 
maehinery  employed  in  carrying  on  the  af- 
fairs of  the  stat«,  and  they  are  8id)jcct  to  be 
ohanged,  modified,  or  dee  troy  ed  as  the  exi- 
genrie?  of  the  public  mav  demand. 

Mount  Pleasant  T.  Beckwith,  100  U.  S- 
524,  25  L.  ed.  701;  Wiiliamii  v.  Ht/glnstou. 
170  U.  8.  304,  42  L.  ed.  1047,  18  Sup.  Ct. 
Rep.  QI7 ;  Sherman  v.  Benford.  10  R  I.  559. 
The  te^islature  may,  unless  specially  re- 
stricted in  the  Constitution,  take  from  » 
municipal  corporation  ita  charter  powers  re- 
specting the  polios  and  their  appointment, 
and  by  statute  itself  directly  provide  for  a. 
permanent  police  for  the  corporation  under 
the  control  of  a  board  of  police,  not  appoint- 
ed or  elected  by  the  ooi^rate  authorities. 
but  consisting  of  commissioner  named  and 
appointed  by  the  l^slature.  Police  officers 
are  in  fact  state  or  public  oS^aeia,  and  not 
private  or  corporate  officers. 

1  Dill.  Mun.  Corp.  4th  ed.  p.  102;  Bamet 
V.  Distriot  of  Columbia,  91  U.  S.  540,  23  L. 
ed.  440;  15  Am.  &  Eng.  Enc.  Lnw,  p.  993, 
note,  and  cases  cited;  Boston  Beer  Co,  i. 
Masaachuselts,  97  IT.  S.  25,  24  L.  ed.  989; 
Black,  Const.  Law,  !  150;  People  eai  rel. 
Wood  V.  Draper,  16  N,  T.  644;  People  ex  reL 
McMullen  v.  Shepard,  36  N.  Y.  286;  Balti- 
more T.  State  ea  rel.  Board  of  Polioe,  15  Md. 
370,  74  Am.  Dec.  572;  Stote  ea  rel.  Police 
Comra.  V.  jS(.  Louis  County  Ct.  34  Mo.  5fi7 ; 
People  ex  rel.  Drake  v.  Mahancy,  13  Mich, 
500;  Coiit.  v.  Plaisted,  148  Mass.  375,  2  L. 
R.  A.  142,  19  N.  E.  224. 

The  selection  of  officers  who  are  nothinE- 
more  than  public  agents  for  the  efTccting  of 
public  purposes  is  a  matter  of  public  conveu- 
lence  or  necessity,  and  so,  too,  are  the  pe- 
riods for  the  appointment  of  such  agents. 
but  neither  the  one  nor  the  other  of  these  ar- 
rangements can  constitute  any  obligations 
to  continue  such  agents. 

Batler  v.  PcivM8yl(!onio,^10  How,  |402,  IS 
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L.  ed.  472;   Conner  t.  Jfeio  York,  2  Sandf. 
355;  ilorrii  v.  People,  3  Denio,  381. 
Mr.    Cluwlea    A.  WUaou,   also  for  re- 

■pondents : 

The  act  in  question  Tiolates  no  expressed 
provision  ot  the  Constitution  of  Rhode  U- 
Und,  and  courta  will  not  adjudge  a  legisla- 
tive enactment  unconsUtutional,  unless  it 
coadicts  expreeslj  or  by  neoesBary  implica- 
tion with  the  Constitution. 

The  city  ol  Newport  is  a  municipal  corpo- 
tatioQ  acting  under  a  charter  granted  bj  tlie 
general  asBembly  Maj  6,  1853,  Rev.  Januar;, 
1875,  therefore  deriving  its  corporate  exist- 
ence from  Uie  legislature,  and,  being  a  creat- 
ure of  the  law-making  power,  is  subject  to 
legislative  contro]. 

Barnes  y,  Distriot  of  Columbia,  91  U.  8. 
544,  23  L.  ed.  441 ;  Metropolitan  R.  Co.  v. 
District  of  Columhia,  132  U.  S.  8,  33  L.  ed. 
234,  10  Sup.  Ct  Rep.  18;  1  Dill.  Mun.  Corp. 
4th  ed.  p.  97 ;  State  ex  rel.  itty.  Oen.  v.  Cov- 
ington, 20  Ohio  St.  113;  Baltimore  v.  State 
«  rel.  Board  of  Police,  16  Md.  378,  74  Am. 
Dec.  572;  Williama  v.  Eggleston,  170  U.  S. 
310,  42  L.  ed.  1049,  18  Sup.  Ct.  Rep.  617; 
Mount  Fleaeant  v.  Beckicith,  100  U.  8.  623, 
25  L.  ed.  700  i  People  ex  rel.  M'ood  v.  Draper, 
IS  N.  Y.  544 ;  Peopie  en  rel.  McMullen  v. 
Shcpard,  36  N.  ¥.  280;  Stale  ea  rel.  Police 
CifinTi.  V.  St.  Louis  County  Ct.  34  Mo,  587 ; 
Com.  V.  Plaitted,  148  Moss.  386,  2  L.  R.  A. 
142,  19  N.  E.  224;  Trimble  r.  People  ea  rel. 
Phelpn,  19  Colo.  196,  34  Pac.  981;  Stale  ea 
rel.  Ataood  v.  Hunter,  38  Kan.  681,  17  Pac. 
177;  BuTch  v.  Hardtoicke,  30  Qratt.  34,  32 
Am.  Rep.  640;  Chicago  v.  Wright,  89  111. 
326;  Cobb  V.  Portlafui,  65  Me.  383,  B2  Am. 
Dec  598;  Cray  t,  Oranger,  17  R.  I.  201,  21 
AU.  342;  Kelliy  v.  Cook,  21  R.  I.  29,  41  Atl. 
571. 

Stlneaa,  Ch.  J.,  delivered  the  opinion  o( 
the  court: 

In  May  last  the  general  aasemblj  passed 
an  act  to  establish  a  boe.rd  of  police  oommis- 
lioners  for  the  city  of  Newport,  Pub.  Laws, 
chap.  S04.  It  provided  for  the  appointment 
by  the  governor,  with  the  advice  and  consent 
of  the  senate,  of  three  commissioners,  who 
should  be  qualified  electors  of  Newport,  with 
the  terms  of  office  of  two,  (our  and  six  years. 
This  board  has  authority  to  appoint,  re- 
move, organize,  and  control  the  chief  of  po- 
lice and  the  polioe  force  generally;  to  make 
rules  and  regulations  therefor;  to  have  full 
charge  of  liquor  licenses  and  the  licensing 
of  pawnbroktrs.  billiard  and  pool  rooms, 
hankers  and  peddlers,  shows  and  a  targe  list 
o(  other  matters  which  require  more  or  less 
police  supervision.  Hie  board  is  authorized 
to  expend  a  sum  not  exceeding  336,000,  and 
su<^  further  sum  as  the  city  council  of  New- 

Krt  may  appropriate,  for  said  purposes,  to 
paid  ty  the  city.  Power  is  also  given  t« 
the  board  to  make  ordinances  for  the  man- 
agement of  the  police,  with  power  to  impose 
penalties  of  Sne  and  imprisonment,  to  sum- 
mon witnesses,  to  punish  for  contempt,  and 
to  do  many  things  whiob  need  not  now  be 

The  bo&rd  was  duly  appointed  by  the  gov- 
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emor  and  organised  under  this  act,  afld  it 
appointed  Bcnjnmin  p.  Richards  as  chief  of 
police  in  the  place  of  Pardon  8,  Kaull,  who- 
bad  been  elected  to  that  oOlce  for  the  terra 
of  one  year  by  the  city  council  of  Newport, 
ia  January  last.  Said  Kaull  claims  the  of- 
fice under  said  election,  and,  under  Gen. 
Laws,  chap.  263,  this  petition  is  filed,  in  the- 
nature  of  quo  warranto,  to  determine  the 
title  to  the  oIBce. 

The  ground  upon  which  the  petition  restt 
is  that  the  act  appointing  the  commission  is 
unconstitutional. 

Several  grounds  of  unconstitutionality  ars- 
urged,  such  as  the  power  to  punish  for  con- 
tempt, to  compel  the  production  of  books  and 
papers,  the  exercise  of  legislative  powers, 
etc.,  which  need  not  be  considered  at  this 
time.  The  single  question  presented  in  this 
petition  is  whether  the  general  assembly  has- 
power  to  create  a  police  commission,  to  be 
appointed  by  the  governor,  which  can  ap- 
point a  chief  of  police.  If  it  has  such  power 
it  is  quite  immaterial  to  this  question  what 
its  powers  may  be  in  regard  to  other  mat- 
ters which  are  clearly  separable  and  dis- 
tinct from  that  A  statute  may  be  void  in 
one  port  and  valid  in  other  parts,  unless  the 
parts  are  so  intimately  connected  that  one- 
cannot  stand  without  the  other.  In  Penni- 
man'a  Case,  103  U.  S.  714,  28  L.  ed.  602, 
whicli  went  up  from  this  court,  the  Qrst  sec- 
tion of  the  act  alleged  to  be  unconstitution- 
al, provided  that  no  person  should  thereaft- 
er be  imprisoned  or  be  continued  in  prison, 
nor  his  property  be  attached  upon  an  execu- 
tion issued  on  a  judgment  against  a  orpora- 
tion  of  which  such  person  was  a  stockholder. 
This  was  oontrary  to  the  law  existing  at  thfr 
time  when  the  creditor  obtained  a,  judgment 
against  the  corporation  in  which  Penniman 
was  a  stockholder,  and  the  objection  waa 
that  it  was  invalid  because  it  impaired  the 
obligation  of  a  contract.  The  case,  however, 
only  involved  the  relea.se  of  Penniman  from 
imprisonment.  The  court  therefore  said: 
"It  is  only  necessary  to  consider  that  port 
of  9  1  of  the  act  .  .  ,  which  relieves  a 
party  from  imprisonment  upon  the  execu- 
tion., I'emiiman  invoked  that  provision 
and  no  other.  He  was  merely  relieved  fron> 
imprisonment,  and  it  is  that,  and  that  only, 
of  whidi  Tweedle  complains."  The  court 
then  quoted  from  Keokuk  Northern  Line- 
Packet  Co.  V.  Keokuk,  95  U,  8.  80,  24  L.  ed. 
377,  in  which  the  court  said:  "Statute* 
that  are  constitutional  in  part  only  will  he 
upheld  BO  far  as  they  are  not  in  conflict  witb 
the  Constitution,  provided  the  allowed  and 
prohibited  parts  are  severable.  ...  It 
may  be  conceded  the  ordinance  is  too  broad 
and  that  some  of  its  provisions  are  unwar- 
ranted. When  those  provisions  are  Bit- 
tempted  to  be  enforced,  a  diSerent  question 
may  be  presented." 

In  State  v.  Snoio,  3  R>  I.  84,  where  a  part 
of  the  act  in  question,  which  related  to  an- 
other olTense  than  that  charged  against  the 
defendant,  was  claimed  to  be  invalid.  Judge 
Bra^on  said  that  it  was  a  very  wholesome 
rule'  that  no  one  can  take  advantage  of  the- 
unconstitutionality  of  an  act,  who  has  no  in- 
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terett  in,  utd  ia  not  affected  bj*,  it.     This 

lan^aKe  reUted  to  provisiottB  of  the  act, 
which  did  not  affect  Uie  party  who  objected 
to  them  in  the  caae  before  the  court. 

The  rule  as  at&ted  in  Coolejr,  Coast.  Lim. 
6th  ed.  214,  is  that  a  law  will  not  be  held  in- 
valid on  the  objection  of  a  party  whose  in- 
tereata  are  not  affected  by  it  in  a  manner 
which  the  Conatjtutioii  forbids.  See  aJao 
State  y.  Amery,  12  R.  T.  64;  6  Am.  &.  fkig. 
Edc.  Ijaw,  2d  ed.  p.  1088,  QDt«  3. 

The  question  in  this  case  being  that  of 
title  to  the  office  of  chief  of  police  of  New- 
port, it  is  quit«  immaterial  to  the  decision 
of  that  question  whether  the  police  commis- 
sion can  lawfully  exercise  other  powers  which 
are  conferred  upon  It  by  the  act,  and  which 
are  in  no  way  involved  in  the  case  presented. 
Such  powers  are  clearly  aeverable  from  that 
of  a.  police  appointment. 

We  are  not  called  upon  to  consider,  nor 
can  we  properly  do  *o,  any  question  of  un> 
constitutionality  in  the  act  before  us,  e.xcept 
M>  far  aa  it  affects  the  power  of  appointment 
of  a  chief  of  police  and  the  control  of  the  po- 
lice department.  If  the  commission  had  the 
power  to  appoint  a  chief  of  police,  that  aet- 
tles  this  case,  and  it  is  of  no  consequence 
what  their  powers  may  be  in  other  respects. 
Of  course,  we  understand  that  the  ar^- 
ment  on  this  line  was  pressed  by  the  peti- 
tioners in  order  to  show  that  uDconstitution- 
ality  permeated  the  whole  act;  but  we  can- 
not give  effect  to  such  an  argument,  because 
it  ia  very  clear  that  the  parts  are  not  insep- 
arable and,  hence,  that  our  liecisinn  can  only 
rest  upon  the  parts  thdt  affpct  this  case. 

Conlining  our  attention,  then,  to  the  pro- 
visiona  of  the  Constitution  which  affect  the 
power  of  the  general  assembly  to  control  the 
police  of  towns  and  cities,  the  petitioners 
claim  that  the  act  in  question  infringes  the 
rights  of  loc&l  self -government,  fundamental 
and  historic,  in  the  state  of  Rhode  Island, 
enjoyed  and  preserved  from  the  settlement 
of  its  Grat  four  towns  to  the  adoption  of  its 
Constitution,  which  the  Constitution  rect^- 
uizcs  and  ou  which  it  is  built;  and  that  this 
right  is  one  of  the  reserved  rights  retained 
by  the  people  under  art.  1,  S  23,  and  art.  4, 
S  10,  of  our  Constitution.  The  question  has 
been  ably  and  elaborately  argued  on  this 
line.  The  major  premise  is  that  four  inde- 
pendent towns,  governing  themselves  in  all 
respects,  formed  the  colony,  in  doing  which 
they  gave  up  none  of  their  rights  of  aelf  gov- 
ernment, that  they  never  have  given  them 
up,  and  hence  such  rights  are  retained  by  the 

We  readily  concede  that  the  settlements 
in  Providence,  Portsmouth,  and  Newport 
were  unique.  Unlike  other  colonies,  they 
were  made  before  and  without  a  charter  of 
any  kind.  The  settlers  came  upon  land  to 
which  the  Crown  of  England  had  no  title; 
they  houR-ht  it  of  the  Indians ;  they  organ- 
ized their  governments.  In  Providence  the 
organization  was  called  a  town:  in  Ports- 
mouth a  "bodie  politick,"  in  Newport  a 
"plantution."  Whatever  the  name  they 
<?hose.  they  were  in  fact  independent  sover- 
«ignties.  They  had  no  superior  and  no  aub- 
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ordinate.  The  inhabitants  of  Warwidc  did 
not  recognize  the  authority  of  these  aelf  oon- 
stituted  governments,  ana  did  not  organiia 
at  all  until  aft«r  the  first  charter  had  been 
obtained  from  the  Engliah  Parliament  in 
1643-4  and  the  colony  had  been  orgitnizad 
under  it  in  1647.  The  form  of  govemmeni 
adopted  under  that  charter  wns  a  federation 
of  towns  rather  than  a  colony.  Legislation 
originated  in  the  towns,  and  the  general  ai- 
sembly  had  simply  a  power  of  approval  or 
veto.  Local  self-government  was  preserred 
to  its  full  extent  The  reason  for  this  was 
stated  in  a  chartw  granted  to  Providence  in 
March,  1048  (1  E.  I.  Col.  Rec.  214): 
"Whereas,  the  said  towns  of  Providence, 
Portsmouth,  Newport  and  Warwick  are  far 
r«nDt«  from  each  other,  whereby  so  often 
and  free  intercourse  of  help,  in  deciding  <rf 
differences  and  trying  of  causes  and  the  like, 
cannot  easily  and  at  all  times  be  had  and 
procured  of  that  kind  is  requisite,"  there- 
fore full  power  to  govern  ajid  rule  them- 
selves is  given,  "always  reserving  to  the 
aforesaid  general  assembly  power  and  au- 
thority to  dispose  the  general  government  of 
that  plantation  as  it  stands  in  reference  to 
the  rest  of  the  plantations,  as  IJiey  shall  con- 
ceive, from  time  to  time,  most  conducing  to 
the  general  good  of  the  said  plantations." 
The  charter  of  16S3  made  a  marked  change 
in  the  conduct  of  public  affaira.  It  concen- 
trated power  in  the  general  assembly.  It 
gave  that  body  authority  to  admit  freemen; 
to  elect  and  constitute  such  olSces  and  offi- 
cers as  they  shall  think  requisite  for  the  or- 
dering and  arranging  the  affairs  of  govern- 
ment; to  make  such  laws  as  should  se«n  to 
them  meet  for  the  government  and  ordering 
of  the  lands  granted  and  the  people  inhabit- 
ing the  BBme;  to  regulate  the  way  and  man- 
ner of  all  elections  to  offices;  to  prescribe 
and  limit  the  numbers  and  bounds  of  citiee 
and  towns,  as  well  as  to  do  many  other 
things,  quite  inconsistent  with  the  powers 
reserved  to  towns  under  the  first  charter. 
The  action  of  the  assembly  was  in  accord- 
.ince  with  the  increased  power.  For  exam- 
ple, in  March.  1666,  it  established  town  coun- 
cils, to  consist  of  six  members,  including  the 
assistants  from  the  town,  and  as  there  wer« 
three  assistants  from  Providence,  elected  by 
general  vote,  one  half  of  its  Xovm  counc'l 
might  be  elected  by  the  votes  of  other  towns. 
In  March,  ]6«9,  in  the  case  of  a  division  in 
Providence,  the  assembly  appointed  a  coim- 
miKflion  to  call  a  town  meeting,  and  to  have 
charge  of  the  election  and  the  persona  en- 
titled to  vote.  In  October,  1074,  it  trans- 
ferred the  probate  of  wills  from  the  head 
officer  of  tjie  town  to  the  town  council.  2  R. 
T.  Col.  Rec.  238-240.  All  laws  were  made 
by  the  assembly  from  that  time  on.  and  an 
inspection  of  them  will  show  in  how  many 
«-ay8  the  towns  had  advanc«l  towards  a 
stronger  central  government,  and  relin- 
quished the  absolute  control  of  their  own  af- 
fairs which  they  originally  possessed.  New 
towns  were  created;  town  boundaries  were 
changed;  towns  were  required  to  keep  histh- 
ways  in  repair;  regulations  were  imposed  in 
regard  to  erecting  buildings;   fire  districts 
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-were  eiUUiihed  wilhin  towM,  with  powtr 
to  lev;  taxGBi  Authori^  wu  giT«ii  to  estab- 
lish police  regulatione,  subject  to  the  laws 
•of  the  state,  and  generally  towns  were  treat- 
-ed  as  deriviiw  their  powers  from  the  state, 
rather  than  from  an  independent  right  of 
local  Belf-goTemmenL  As  to  Newport,  in 
Hay,  17S4,  without  any  request  from  the 
town,  so  far  as  appears,  it  was  made  a  city, 
because,  "under  the  present  government  of 
the  said  town,  it  hatti  been  found  impractl- 
-cable  to  devise,  consider,  deliberate,  and  de- 
termine upon  all  such  laws  and  regulations 
as  the  emergencies  of  said  town  may,  from 
time  to  time,  require."  In  October,  IT86, 
"the  petition  of  divers  inhabitants  of  the  city 
■of  Newport,  praying  that  the  incorporation 
act  of  aaid  city  may  be  repealed  and  the 
'diarter  annulled,"  wa«  presented  to  the  an- 
-sonbly,  and  in  March,  I7ST,  the  petition  was 
granted,  the  charter  annulled,  and  the  city 
was  made  a  town.  The  diarter  of  13S3  was 
Eubmitt«d  to  the  people.  Even  as  early  as 
IGSB,  the  asspmbiy  ordered  the  towns  to  pay 
a  part  of  the  cost  of  building  a  prison  in 
Newport.  While  this  subject  ia  more  his- 
torical than  legal,  we  have  considered  it  to 
this  length  simply  to  show  that  the  broad 
-claim  made  and  so  urgently  pressed  by  the 
petitioners  cannot  be  sustained  to  the  extent 
«f  holding  that  the  Constitution  of  the  state 
must  be  interpreted  according  to  an  unwrit- 
ten theory  of  local  self -government,  which  so 
-entered  into  its  provisions  as  to  moke  it  con- 
trolling in  construing  thoee  provisions.  We 
do  sot  find  that  the  history  of  legislation  in 
this  state  shows  that  the  clause  relating  to 
the  powers  "retained  by  the  people"  neces- 
sarily implies  that  the  general  assembly  has 
no  right  to  pass  a  law  atfeating  a  particular 
town  or  city.  Indeed,  the  counsel  for  the 
petitioners  concede  that  the  aasembly  may 
pass  some  such  laws,  but  not  to  the  e:ttent 
'Of  the  one  before  us.  If  this  much  be  grant- 
ed, and  we  do  not  see  that  it  can  be  denied. 
the  question  cotnes  down  to  the  validity  of 
this  particular  law,  so  far  as  it  atlects  the 
right  to  establish  a  police  commission  with 
power  to  appoint  a  chief  of  police. 

Towns  and  cities  are  recognized  fn  the 
'Constitution,  and  doubtless  they  have  rights 
wbii^  cannot  be  infringed.  What  the  full 
limit  and  scope  of  thoee  righte  may  be  can- 
not be  determined  in  the  decision  of  this 
case.  The  court  cannot  properly  go  beyond 
the  question  before  it.  We  assume  that  the 
towns  and  cities  in  this  state  have  the  same 
rights  which  towns  and  cities  have  in  otlier 
Etatee,  under  the  prevalent  form  of  state  gor- 
emment.  Our  inquiry  therefore  is  whether 
the  establishment  of  police  authorities  by 
the  state  infringes  the  rights  of  Belf-govera- 

Obviously  this  mnstdepend  upon  the  status 
-of  a  police  officer.  In  Eelley  v.  Cook,  21  R. 
I.  29,  41  Atl.  671,  this  court  has  recently  de- 
cided that  he  is  an  officer  appointed  to  per- 
form a  public  service,  and  appointing  him 
the  mayor  and  aldermen  of  a  city  merely  ex- 
ercised one  of  the  funcUona  of  government, 
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in  which  the  city  had  no  special  iotereat,  and 
from  which  It  derived  no  special  beneDt  or 
advantage  in  its  corporate  capacity.  A  city, 
therefore,  in  preserving  the  public  peace,  or 
enforcing  the  laws  within  its  borders,  is  not 
acting  tor  itaelf,  or  for  its  own  inhabitants 
merely,  but  for  the  whole  people;  in  other 
words,  the  state.  That  which  affects  a  part 
affects  the  whole.  No  one  would  question 
the  right  of  the  state  to  quell  a  riot,  and  yet 
even  that  would  affect  only  a  locality,  not 
the  whole  stat«.  If,  then,  a  police  officer 
does  not  perform  a  purely  municipal,  but  a 
state,  duty,  how  can  his  appointment  affect 
the  right  of  self-government T  He  is  serving 
the  state  in  the  execution  of  its  laws,  or 
those  which  have  been  specially  made  under 
its  authority.  Chiefs  of  police  of  the  towns 
and  cities  are  made  members  of  the  state  po- 
lice by  Oen.  Laws,  chap.  102.  S  IT. 

Hie  status,  therefore,  of  the  officer  whoes 
Utlc  to  office  is  now  before  us,  would  seem  to 
be  enough  to  settle  this  case,  were  it  not  for 
the  control  of  the  police  force  vested  in  the 
commission,  which  is  clearly  an  essential 
part  of  the  act  There  have  been  many 
cases  upon  legislation  affecting  towns  and 
oitics,  and  while  there  have  l«en  frequent 
expressions  of  opinion  asserting  in  general 
terms  the  absolute  right  of  local  self-govern- 
ment, as  broadly  as  it  is  claimed  in  this  case, 
yet  the  real  line  of  decision,  in  most  coses, 
other  than  those  of  express  constitutional 
provisions,  is  the  one  we  have  already  sug- 
gested— whether  the  officer  is  one  for  ths 
state  or  purely  municipal  service. 

The  supreme  court  of  Michigan  has  been 
specially  favored  with  this  claes  of  cases. 
In  People  ex  rcl.  Drake  v.  Uahaney,  13  Mich. 
481,  an  act  constituting  certain  persons  a 
police  commission  for  the  city  of  Detroit, 
smbraeing  the  powers  conferred  in  the  act 
before  us  with  others  much  more  extensive, 
was  held  to  be  constitutional.  After  con* 
sidering  objections  not  applicable  to  this 
case,  Judge  Cooleg'  took  up  the  objection  to 
the  act  "on  general  principles,  and  especial- 
ly because  violating  fundamental  principles 
of  our  system,  that  governments  exist  by  the 
consent  of  the  governed  and  that  taxation 
and  representation  go  together."  The  court 
held  that  the  objection  was  answered  by  the 
representation  of  the  people  of  Detroit  in  ths 
legislature  which  passed  the  act  and  in  the 
election  of  the  governor  who  appointed  the 
board.  Judge  Cooley  said:  "liiere  is  noth- 
ing in  the  maxim  that  taxation  and  repre- 
sentation go  together,  which  requires  that 
the  body  paying  the  tax  shall  alone  be  con- 
sulted in  its  asseument,  and  if  there  were^ 
we  should  find  it  violated  at  every  turn  in 
our  system.  The  state  legislature  not  only 
has  a  control  in  this  respect  over  inferior 
municipalities,  which  it  exercises  by  general 
laws,  but  it  sometimes  finds  it  necessary  to 
interpose  its  power  in  special  cases  to  pre- 
vent unjust  or  burdensome  taxation,  as  well 
OS  to  compel  the  performance  of  a  clear 
duty."  People  ea  rel.  La  Roy  v.  Hurlbut,  23 
Hidi.  44,  S  Am.  Bep.  103,  was  a  case  of  ft 
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boSird  of  public  norks  for  Detroit,  l^e  con- 
stitutionality of  tiie  act  waa  discuMed  but 
not  decided.  Campbell,  Ch.  J.,  who  held  the 
act  to  be  uDconstitutkisal,  diatinguished  the 
caae  from  People  ex  rel.  Drake  v.  Mahanej/ 
upon  the  ground  tiittt  tlie  general  purposes 
of  the  police  aot  were  such  as  appertain  di- 
rectly to  the  suppreHsion  of  crim«  and  the 
administration  of  justice,  matters  pertain- 
ing to  the  general  policy  of  the  gts-te  and 
subject  to  etate  management,  while  t2ie  pub- 
lic works  act  was  evidently  local  and  muniei- 
pal. 

People  ea  rel.  Pari;  Comrt.  t.  Detroit,  28 
Mich.  226,  IG  Am.  Rep.  202,  involved  the 
creation  of  a  park  commission,  and,  again 
distinguiehing  the  ease  from  People  em  ret. 
Drake  v.  Mahaney,  the  court  held  that  the 
people  of  other  parte  of  the  stat«  had  no 
right  to  dictate  to  the  city  of  Detroit  what 
fountains  it  should  build,  or  what  land  it 
should  buy  for  a  p&rk  or  boulevard,  at  its 
expense,  for  the  recreation  of  its  citizens. 
People  ex  rel.  Park  Comra.  v.  Detroit,  29 
Mich,  343,  was  on  tiie  same  subject.  Rob- 
ertaon  v.  Baxter.  57  Mich.  127,  23  N.  W.  711, 
related  to  the  authority  of  a  drain  commis- 
sioner to  act  outside  of  his  township.  Wil- 
ooie  V.  Paddock,  65  Mich.  23,  31  N.  W.  809, 
held  that  the  legislature  had  DO  power  to 
authorize  a  judge  of  probate  of  one  county 
to  assess  benefits  upon  lands  outside  of  his 
county  for  a  local  improvement.  Detroit 
Bd.  of  Metropolitan  Poliae  v.  Wayne  Countg 
Auditora,  68  Mich.  S76,  36  N.  W.  743,  held 
that  the  police  ctnumission  of  Detroit,  paid 
for  hy  the  city,  could  not  be  assigned  to  duty 
in  other  townships.  The  Michigan  casus 
therefore  draw  a  clear  line  between  local  and 
■tate  service. 

In  People  ea  rel.  Wood  v.  Draper,  15  N.  Y. 
032,  an  act  establishing  the  metropolitan  po- 
lice district  was  held  to  be  unconstitutional; 
but  it  is  to  be  obwrved  that  the  Constitution 
of  New  York  authorized  the  legislature  to  ap- 
point in  any  manner  all  officers,  local  or  gen- 
eral, whose  oIRcea  might  thereafter  be  created. 
People  OB  rel.  McMvllen  v.  Shepard,  30  N.  Y. 
285,  was  of  the  same  character.  People  ex 
rtt.  Bolton y.Albertaon,  66  N.  Y.  50,  held  an 
act  to  be  unconstitutional,  creating  the  Rens- 
selaer police  district,  which  extended  the 
police  force  of  Troy,  maintained  at  its 
expense  to  other  towns,  because  it  eonflict«d 
with  the  provision:  "AH  town,  city,  and 
village  officers  whose  electi<Mi  is  not  provided 
for  by  this  Oonstitution  shall  be  elected  by 
the  electors  ot  such  tatiea,  towna,  and  villa- 
ges." 

People  ea  rel.  Toientmd  v.  Porter,  BO  N. 
Y.  68,  held  that  the  clause  of  the  Cwistitu- 
tion  giving  the  legislature  authority  to  es- 
tablish inferior  local  courts  was  limited  to 
ODurts  as  historically  known  within  reoog- 
nized  territorial  divisions  of  the  state,  and 
that  it  did  not  authorize  the  splitting  up  of 
a  county,  city,  town,  or  village  for  tMt  pur- 
pose. In  these  last  two  cases.  People  ea  rel. 
Wood  T.  Draper  and  People  ea  rel.  UoMal- 
lot  V.  Shepard,  were  quite  strongly  crtti- 
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cised,  but  as  the  points  of  deoision  Wn«  dif- 
ferent they  were  oistinguished,  but  not  over- 

In  Kathbone  v.  Wirth,  150  N.  Y.  459,  3*. 
L.  R.  A.  lUS,  4S  N.  E.  IS,  an  act  for  reorgan- 
izing the  police  d^artment  of  Albany  wb>- 
held  to  violate  the  clause  referred  to  in  Peo- 
ple ea  rel.  Bolton  v.  Alherteon,  bocauM  it 
gave  a  minority  of  the  council  a  right  t4>- 
elect  police  commissioners,  restricting  tb&r 
votes  to  two,  when  four  were  t«  be  elected, 
and  set  up  a  portisaJt  test  oi  eligibility. 
State  ea  rei.  Jamemn  v.  Z>enny,  IIS  Ind.  382, 
4  Ij.  R.  A.  79,  21  N.  K  252,  held  an  act  to  b« 
unconstitutional  which  established,  in  citje» 
of  more  than  Sfty  thousand  inhabitants,  a 
board  of  public  works  to  have  control  t^ 
streets,  sewera,  lights,  water  supply,  ertc 

People  V.  LynoK,  Gl  Cal.  16,  21  Am.  Rep. 
677,  related  to  assessments  for  improving  a. 
street.  Slate  ea  ret.  Atty.  Oen.  v.  ifooret, 
55  Neb.  480,  41  L.  R.  A.  624,  76  N.  W.  175. 
affirmed  in  Stale  ea  rel.  Smyth  v.  Kennedy, 
(Neb.)  S3  N.  W.  87,  held  that  an  act  inoor- 
porating  metropolitan  cities,  for  which  the 


lative  of  the  right  of  lo- 
cal self-government. 

These  include  all  the  cases  relied  on  by 
the  petitioners  in  support  of  the  principle- 
that  an  act  of  the  l^islature  establishing 
a  police  commjssitn.  for  a  city  takes  away 
its  right  of  self-government  implied  in  the 
Constitution.  In  all  of  them  there  have- 
been  very  vigorous  and  cogent  arguments  in- 
favor  of  the  protection  of  that  right,  witii 
which,  in  the  main,  we  do  not  disagree.  But 
it  is  evident  froTa  the  points  decided  that,  ex- 
cepting iu  Nebraska,  they  have  all  involveif 
a  purely  municipal  i^ce,  or  have  turned  up- 
on some  eicpi-ess  prohibition  in  the  Constitu- 
tion, With  the  exceptitm  stated,  not  one  has 
denied  the  general  power  of  the  lexislature 
to  assume  the  control  of  the  local  police.  In 
the  cases  cited,  Michigan  has  affirmed  the 
power,  Nebraska  has  denied  it.  The  uni- 
form decisions  in  other  states,  so  far  as  thfy 
have  come  to  our  notice,  have  sustained  the 
power.  Following  People  ea  rel.  Wood  v. 
Draper,  iu  1857  cams  Baltimore  v.  State  em 
rel.  Board  of  Polioe  (1860)  16  Md,  378,  74 
Am.  Dec  572,  sustaining  an  aot  creating  bi 
board  of  police  for  the  city  of  Baltimore. 
To  the  same  effect  were  State  ea  rel.  Poliov 
Gomra.  v.  St.  Louie  County  C(.  (1864)  3* 
Mo,  G4G;  State  ea  rel,  Atty,  Oen.  v.  Coving- 
ton (1876)  29  Ohio  St.  102;  State  ea  rel. 
Atwood  V.  Hunter  (1888}  38  Kan.  S78,  IT 
Pac.  177;  Com.  v.Ptawted  (1888)  148  Mass. 
375,  2  L.  K.  A.  142,  19  N.  E,  224.  Tnmblv 
V,  People  ea  rel.  Phelpe,  19  Colo.  187,  34 
Pac.  981,  sustained  an  e!ct  authorizing  the 
governor  to  remove  a  member  of  a  fire  ami- 
police  board,  but  under  constitutional  pro- 
visions that  do  not  apply  to  this  ease. 
Bureh  V.  Hardtoioke,  30  Oratt.  24,  32  Am. 
Rep.  640,  held  that  a  chief  of  police  was  « 
state  officer. 

The  clear  weight  of  authority  sustains  the- 
right  of  the  legislature  to  control  police,  an<l< 
equally  is  it  sustained  by  sound  reason. 


1900. 


Newport  t.  Hobton. 


The  proposition  of  Uie  petitionera  goes  too 
ta.r.  It  KiBUmea  that,  because  Btate  caiitr<d 
interferes  at  all  witll  local  control,  it  vio- 
lates the  principle  of  local  self-goTernment. 
In  any  system  of  ^vernment,  towns,  as  well 
as  individuals,  must  yield  something  of  indi- 
vidual independence  for  the  public  good. 
The  most  important  laws  are  made  by  the 
l^slature,  and  aj^ncies  are  created  to  en- 
force them.  Ordioariiy  the  state  makes  use 
of  existing  agencies,  like  town  or  city  ofB- 
cera,  to  do  this,  hut  none  the  less  are  tliey 
oBiceTs  of  the  state.  To  say,  therefore,  that 
the  state  cannot  assume  control  of  these 
agencies  in  public  affairs  is  to  say  that  a 
town  esui  nullify  a  stata  law,  which  it  does 
not  approve,  by  choosing  offlcers  who  will  not 
enforce  it  lliis  is  not  the  national  doc- 
trine,  and.  for  a  stronger  reason,  it  cannot  be 
the  state  doctrine.  Two  replies  to  this  state- 
ment e&n  be  made.  E^rat,  that  the  state  can 
appoint  its  own  officers  to  enforce  its  laws. 
I^>  this  we  reply  that  economy  and  expedi- 
ency at  once  suggest  the  futility  of  having 
two  sets  of  officers  whose  duty  it  is  to  do  the 
same  thing,  and  also,  that  we  see  no  more 
infrtngemeot  of  the  right  of  self-government 
in  appointing  special  stata  officers  to  execute 
a  law  tban  in  requiring  local  officers  to  exe- 
cute the  same  laws. 

It  may  also  be  said  that  the  court  should 
not  assume  that  local  offloera  will  not  do 
their  duty.  The  court  does  not  so  sssume. 
The  legislature  has  evidently  made  the  as- 
sumption by  the  action  it  has  taken,  and,  as- 
suming its  power,  the  queatlon  of  policy  is 
one  for  the  legislature  exclusively. 

What  the  petitioners  really  claim  is  local 
independence,  rather  than  local  self-govern- 

llie  whole  doctrine  of  this  ease  is  summed 
up  in  Burch  v.  Hardwiake.  3D  Qratt.  38,  32 
Am.  Hep.  640,  by  Staples,  J.,  after  reviewing 
caaes,  as  follows:  "Ilie  distinction  recog- 
nized in  all  of  them  is  l>etween  officers  whose 
duties  are  exclusively  of  a  local  nature  ajid 
offlcers  appointed  for  a  particular  locnlity, 
but  yet  whose  duties  are  of  a  public  or  gen- 
eral nature.  When  they  are  of  the  latter 
character  they  are  state  officers  whether  the 
l^slature  itself  makes  the  appointment  or 
del«^tea  its  authority  to  the  municipality. 
The  state,  as  a  political  society,  is  interested 
in  the  suppression  of  crime,  and  in  the  pres- 
ervation of  peace  and  good  order,  and  in  pro- 
tecting the  rights  of  persons  and  property. 
No  duty  is  more  general  and  all  pervading 
than  this.  It  extends  alike  to  towns  and 
citi^  as  to  the  country.  It  looki  to  the 
pTeservation  of  order  and  security  in  the 
stat«,  at  eleotiona,  and  at  all  public  places; 
the  protection  of  citisens  ...  at  rail- 
way stations,  at  steamboat  landings;  the  en- 
foroCFment  of  the  law  against  intemperance, 
gmmhling,  lotteries,  violations  of  the  Sab- 
hath,  and,  in  fine,  the  suppression  of  all 
those  disorders  which  aSeet  the  peace  and 
dignity  of  the  state  and  the  security  of  the 
dtJ£tti.  The  InstrumentAlitiea  by  which 
those  objects  aie  effected,  however  appointed, 
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by  whatever  name  called,  ant  sgenciea  of  the 
state,  and  not  of  the  municipalities  for 
which  they  are  appointed  or  elected,  'nie 
whole  machinery  of  civil  and  criminal  jus- 
tice, says  a  learned  judge,  has  been  so  gener- 
ally confided  to  local  agencies,  it  is  not 
strange  if  it  has  sometimes  been  considered 
as  of  local  concern.  But  there  is  a  clear  dis- 
tinction in  principle  between  what  concerns 
the  state  and  that  whioh  does  not  concern 
more  than  one  locality." 

Our  conclusion  is  that  the  right  of  a  city 
to  the  sole  control  of  its  police  force  has  not 
been  so  reseirved  as  to  bring  it  within  art.  1, 
I  23,  or  art.  4,  }  10,  of  the  Constjtution; 
that  the  act  to  establish  a  board  of  polios 
commissioners  for  the  city  of  Newport  is  not 
unconatitutional  on  the  ground  of  interfer- 
ence with  the  right  of  that  city  to  local  self- 
government,  so  far  as  the  appointment  of  a 
chief  of  police  by  said  commisBioners  is  con- 
cerned j  that  the  petition  therefore  states  no 
ground  for  relief. 

The  dflHiuner  (o  (he  ptiitio*  m  tv»tain«4. 


STATE  of  Bhode  Island 


..B.  I... 


I.  Oa*  casBSed  la  selllns  Koo<a  t«m- 
porarllr  or  traasleotly  at  sny  pUee  la 
■a  Itinerant  vendor  within  the  mesalng  o( 
Qen.  Liws,  chap.  163,  ai  amcniled  by  Pub. 
Laws.  chap.  326,  rsanlrlDK  ■  Ueense  for  such 
tempotary  or  traasleDt  business,  notwlth- 
stiQdlng  the  fact  that  he  la  carrying  on  au 
established  and  permanent  busloeu  fi—- 
wbers  Id  the  state. 

Ka«last  without  a  lleeaae  la  tfca  tan- 
worarr   or   tmaaleat   aale   of   Kooda   la 

not  eicased  bl  advice  of  s  sUte  officer  to 
tbs  effect  that  the  law  did  not  apply  to  the 
psrsou  who  la  charged  w"""  ""  -■-■-"—       ■• 


0  the  facts,  but  only 


0  the  li 


3.  A  a  tat  ate  liaponlas  hardeaaoia* 
rekolatlona    and    Ilccaae    fees    on    tha 

business  of  temporary  or  tranilent  dealers. 
It  Its  aim  Is  the  regulation  of  the  business 
and  not  the  obtaining  of  revenue,  falls  with- 
in the  police  power  irf  the  state,  and  Is  there- 
fate  not  against  public  policy,  whether  It  la 
expedient  or  Inexpedient,  politic  or  Impolitic. 

4.  It  la  for  the  levlalalnre,  and  not  for 
the  court,  to  determine  whether  a  statnte  Is 
expedient  or  Inexpedient,  politic  or  Impolltlr. 

5.  The  reatrlctluBB  aad  lleeaae  fees  oa 
Itae  bnalaeaa  of  temporarr  aad  tm- 
aleut  dcalFPB  are  not  so  nnrsasonable  and 

tlonal  pmhlbltlan  at  a  legitimate  and  harm- 
leM  bUBlneSB.  when  they  require  a  special  de- 
posit of  11,000,  the  payment  ol  a  state  li- 
cense fee  of  (200  lor  three  montbs.  and  ot 
from  tlOO  to  tSSO  for  a  local  lleeaae. 

6.  A  reaaoaable  donbt  as  to  th«  eonitltn- 


NOTl. — for  a  case  aomewhat  similar 
above,  see  Brownback  v.  North  Wales  (Pa.) 
I..  B.  A.  446,  and  fvotaol*  UMieto. 


Si 


Rhode  Ibland  Sopbbhx  Coitbt. 


Jmit, 


tlomUICr  of  a  (tatutc  mnat  be  reiolvell  bj  tba 
coDit  Id  favor  of  Ita  Talldltr- 
r.  A  llceitKe  law  the  buIb  porpoae  ot 
which  In  the  revBlatlon  at  Iha  hnal- 
n«««  Af  tciHltorKrr  and  tromileBt  deal- 
cm  IB  not  uncoDBtltatlonal  because  It  Ii  made 


■  tloi 


mot  n 
<t  Inralld  ■ 


■  li  not  Inralld  ■■  claw  lesla- 


8.     A  n-si 

latlcD. 
a.     ImpoBlBK  a  flaa  at  train  f  100  ta  «a50 

and  ImprlBonnKnC  fr(»D  ten  to  thlTtr  daji 
for  TlolaClDg  a  itataCe  legulatlng  tetnporarj 
or  trantfeot  dealers  does  not  conitltate  ao 
eiceulve  One  ot  cruel  punlibmeot  In  tIoIb- 
Uaa  at  Cantt.  kit.  i,  i  8. 

(Jal7  2,   1900.) 

PETITION  for  a  new  trial  of  an  indictment 
against  defendant  for  a  vioIatioD  of  BtAt- 
utM  Tegula.ting  itinerant  venders  upon 
which  at  a  tria]  in  Providaioe  County  he 
WRB  found  guilt;'.     Denied. 

The  facta  are  stated  in  the  opinion. 

Ueaari.  VPUsod  *  Jenekaa  and  vrU- 
llam  J.  Broim,  for  defendant: 

The  statute  in  question  was  not  intended 
to  apply  tJ>  persons  having  a  regular-  and 
permanent  place  of  business  in  this  state. 
who  should  from  time  to  time  in  the  course 
of  such  bueinesB,  and  in  oonneotion  there- 
with, carry  on  a  temporary  bUBiness  else- 
where  within  the  Btnte. 

Oikalooaa  v.  Tvllit,  25  Iowa,  440;  State  v. 
BpiTik.  19  R,  I.  363,  36  AU.  91;  WaUon't 
Petition,  IB  R.  I.  342,  33  Atl.  873. 

The  statute  upon  which  said  indictment  is 
based  is  unconstitutional.  It  ia  prohibitive 
in  its  nature,  and  invalid  «s  being  discrim- 
inative, in  Testraint  of  trade,  and  againat 
public  policy. 

Where  the  ostensible  object  of  an  enoet- 
ment  is  to  secure  the  public  comfort,  wel- 
fare, or  safety,  it  munt  appear  to  be  adapted 
to  that  end.  It  cannot  invade  rights  of  per- 
sons and  of  property  under  the  guise  of  a  po- 
lice regulation  when  it  is  not  such  in  fact. 

Austin  V.  Murray,  10  Piclc.  121;  Ritchie 
».  People,  155  111.  98,  2B  L.  R.  A.  70,  40  N.  E. 
41)4 ;  fie  Janohs,  9B  N.  Y.  98,  50  Am.  Rep. 
636;  Watertoum  v.  Mayo,  100  Mass.  315,  12 
Am.  Rep.  894 ;  and  see  recent  decision  of  this 
court  In  Stale  v.  Dulton  (R.  I.)  48  L.  R.  A. 
TTS.  4fl  Atl.  234;  Cooley.  Taxn.  p.  502. 

The  restrictions  and  license  fees  provided 
in  this  Htatute  are  far  beyond  what  would  be 
Teasonably  necessary  for  the  regulation  and 
control  ot  its  itinerant  vendors.  Indeed  they 
are  practically  prohibitive  in  their  nature, 
and  therefore  invalid  as  being  in  reetraint 
of  trade  and  against  public  policy. 

Chaddock  v.  Daji,  T6  Mich.  627,  4  L.  R.  A. 
808.  42  N.  W.  977 ;  Carrollton  y.  Bazzette, 
169  111.  284.  31  L,  R.  A.  622,  42  N.  E.  837; 
Bipe  V.  Murphy.  49  Ohio  St.  636,  17  L.  R.  A. 
184.  31  N.  E.  884;  Collins  v.  TTeto  Eamp- 
ghire,  171  U.  8.  30.  43  L.  ed.  60.  18  Sup.  Ct. 
Rep^  768. 

Where  the  rej^lation  and  control  of  itin- 
erant merchants  have  been  assigned  to  the 
local  authorities,  and  such  excessive  and 
prohibitive  fees  and  regulations  have  been 
imposed,  they  have  invariably  been  hdd  in- 
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valid  wherever  the  regulations  were  broad 
and  sweeping  in  their  terms  as  are  those 
here  under  oonsidsratioa.  witJiout  any  dia- 
criminatlon  on  account  of  the  nature  or  ex- 
tent of  the  busiiMU,  or  length  of  time  it  ia 
to  be  carried  oa, 

CarroUton  v.  Basiette,  159  ni.  284,  31  L. 
R.  A.  622,  42  N.  E.  837;  Chaddock  v.  Day, 
75  Mich.  627,  4  L.  R.  A.  809,  45  N.  W.  977 ; 
Bipc  V.  Murphy,  49  Ohio  St.  536.  17  L.  R.  A. 
184,  31  N.  E.  884;  CoIdiceU  v.  Lincoln,  19 
Neb.  569,  27  N.  W.  847 ;  Btate  Center  v.  Bar- 
eHftein,  66  Iowa.  24fi,  23  N.  W.  652 ;  Brookt 
V.  Mangan,  86  Midi.  676,  49  N.  W.  633. 

This  stAtute  is  not  directed  against  a 
trade,  occupation,  or  business  whidi  is  of  it- 
self unlawlul  or  hnrmful,  but  itinerant  sell- 
ers of  Intimate  goods  are  required  to  pay 
these  exorbitant  fees. 

It  is  class  legislation  of  the  most  otintn- 
iouB  character. 

Ritchie  V.  People,  166  111.  98,  29  L.  R.  A. 
70,  40  N.  E.  464;  Slate  v.  OooduriU,  33  W. 
Vn.  179,  8  L.  R.  A.  621,  10  S.  E.  285;  Re  Ja- 
cobs, 98  N.  Y.  08,  60  Am.  Rep.  038;  Millett 
V.  People,  117  111.  204,  67  Am.  Rep.  869,  7 
N.  E.  031 ;  Braceoille  Coal  Co.  v.  People,  147 
111.  66,  22  L.  R.  A.  340,  36  N.  E.  62;  People 
V.  Gillson,  109  N.  Y.  380,  17  N.  E.  343 ;  Ward 
V.  Maryland,  12  Wall.  418,  SO  L.  ed.  440; 
Eden  v.  People,  181  111.  208,  32  L.  R.  A.  069, 
43  N,  E.  1108. 

Said  statute  is  also  unconstitutional  in 
that  the  penalties  prescribed  therein  are  ex- 

The  court  erred  in  .refusing  to  admit  the 
testimony  as  to  the  said  defendant's  attempt 
to  comply  with  the  provisions  of  said  stat- 
ute. 

1  Bishop.  Crim.  Tjiw,  H  303.  331 ;  I>a(n>n 
v.  Btate.  62  Ala,  141.  34  Am.  Rep.  2;  Gor- 
don V.  Slate,  62  Ala.  303.  23  Am.  Hep.  575; 
Bquire  v.  Stale,  46  Ind.  459;  Stem  v.  Btate, 
63  Ga.  229,  21  Am.  Rep.  266. 

A  statute  will  not  generally  make  an  act 
criminal,  however  broad  may  be  its  language, 
unless  the  offender's  intent  concurred  with 


St.  382;  Favik$  V.  People.  30  Mich.  200; 
Rohiniue  v.  State.  83  Ind.  235;  Dunoan  v. 
Stofe,  7  Humph.  148;  Prioe  v.  rAomton,  10 
Mo.  135;  Fatrotoagh  v.  Oatewood,  4  Call. 
(Vn.)  158;  Etheridge  v.  Crom^pell.  S  Wend. 
620;  Carter  v.  State,  65  Ala.  181;  United 
States  V.  Vine  Packages  of  Linen,  1  Paine, 
120,  Fed.  Cas.  No.  15,884;  Stoia  v.  Walla, 
62  Iowa.  227,  2  N.  W.  1102;  (Tondo*  v.  8la(«, 
62  Ala.  308.  23  Am.  Rep.  575. 

Jf  r.  Wlllard  B.  TMwer,  Attorney  Qen- 
eral,  for  the  State. 

Tllllnskaat,  J.,  delivered  the  opinion  of 

the  court: 

The  defendant,  who  has  been  convicted  of 


therefor,  aa  required  by  R.  I.  Gen. 

Laws  chap.  163,  as  amended  by  R.  I.  Pub. 
Laws  (Jiap.  328,  now  petitions  for  a  new  trial 
on  the  ground  that  the  verdict  Is  against  the 
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evidence,  and  »1w>  en  the  ground  of  oertain 
■lleged  errODeoiu  mlineB  on  the  p&rt  of  the 
trial  court.  He  also  claiou  that  sud  stat- 
ute is  DnconsbitutionaJ. 

The  moiterial  facta  which  appeared  in  eri- 
denco  in  the  mm,  and  which  are  not  in  dis- 
pute, are  aa  followi:  The  defendant  is  a 
merchant  in  the  eity  of  Providence,  and  baa 
had  a  permanent  place  of  businesB  there  for 
tirenty-faur  years.  He  has  also  been  a  eiti- 
ten  of  this  state  during  all  of  said  time.  For 
several  years  paat,  at  about  Christmas  time 
he  has  temporarily  opened  a  store  at  Woon- 
socket  for  the  Bale  of  his  goods.  In  Decan- 
ber.  1S97,  in  pursuanoe  of  this  custtBD,  the 
defmdant  hired  a  store  there  for  the  exhibi- 
tion and  sale  of  his  goods,  and  sold  certain 
articles  of  merchandise,  as  set  out  in  the 
indictment;  not  having  first  obtained  a  state 
and  local  license  to  maJra  such  sales.  After 
the  testimony,  which  was  very  brief,  was 
all   in,  the  defendant,  t^  his  oounad,  re- 

S tested  the  eourt  to  direct  a  verdict  in  his 
vor  upon    the    ground  that  the    evidence 
did  not  show  that  he  had  violated  the  stat- 


a  right  to  temporarily  open  a  store  in  Woon- 
Bocket  for  the  sale  of  his  goods;  and  that 
sach  conduct  did  not  constitute  him  an  "itin- 
erant vender,"  within  the  meaning  of  soJd 
statute.  But  the  court  refused  so  to  rule, 
and  instructed  the  jury  that  sudi  a  sale  as 
that  shown  in  evidence  was  in  violation  of 
the  statute.  To  this  ruling  the  defendant 
duly  excepted.  He  defendant  also  claimed 
&t  the  trial  that  the  statute  was  unconstitu- 
tional. 

Section  1  of  the  statute,  as  amended,  pro- 
vides that  "every  itinerant  vmder  who  shall 
•ell  or  expose  for  sale,  at  public  auction  or 
private  sale,  any  goods,  nrea,  and  merchan- 
dise without  state  and  local  licenses  there- 
for, issued  OS  hereinaiter  provided,  shall  be 
ffnilty  of  a  misdtnneanor,  wid  shall  be  pun- 
ished by  a  fine  of  Dot  lees  than  one  hun- 
dred nor  more  than  two  hundred  and  Dfty 
dollars,  and  by  imprisonment  not  less  than 
ten  nor  more  than  thirty  days."  And  sec- 
tion 14  provides  that  "the  words  'itinerant 
vender'  for  the  purposes  of  ttis  chapter  shall 
be  construed  to  mean  and  include  all  per- 
sons, both  principals  and  agents,  who  engage 
fn  a  tempoTSTy  or  transient  business  in 
this  state,  tither  In  one  locality  or  in  travel- 
ing from  place  to  place  selling  goods,  wares, 
and  merchandise,  and  who,  for  the  purposes 
of  carrying  on  such  business,  hire,  lease,  or 
occupy  any  building  or  structure  for  the  ex- 
hibition and  sale  of  such  goods,  wares,  and 
merchandise."  The  defendant  contends  that 
the  statute  was  evidently  not  inteoded  to  ap- 
ply to  persons,  having  a  r^^ular  sjid  per- 
manent place  of  business  in  this  state,  who 
should  from  time  to  time,  in  the  course  of 
their  business  and  in  connection  therewith, 
carry  on  a  temporary  business  elsewhere 
within  the  tta-te,  but  that  its  object  was  to 
protect  the  citizens  of  the  state  from  the 
unpositions  of  irresponsible  "tramp  mer- 
chants," wlio  have  no  permanent  and  regu- 
lar place  of  bueinsas  in  tbi»  state,  but  who 
MluR.  A. 


temporarily  locate  in  a  Avtm  place  in  dis- 
posing of  their  goods  and  merchandise.  A 
careful  examination  of  the  statute  under 
consideration,  however,  shows  that  such  a 
conHtruction  as  that  contended  lor  would 
materially  limit  and  restrict  the  plain  mean- 
ing thereof;  and,  while  the  set  may  have 
been  framed  with  the  special  view  of  ac- 
complishing the  abject  specified  by  the  de- 
fendant, its  language  is  too  broad  to  confine 
it  thereto.  It  contains  its  own  delinitioa  of 
the  words  "itinerant  vender,"  and  hence  we 
have  no  occasion,  nor,  indeed,  the  language 
being  entirely  plain,  have  we  the  right,  to 
look  elsewhere  for  bhedr  mevning.  It  pro- 
vides that  they  "shall  be  construed  to  mean 
and  include  all  persons,  both  principals  and 
agents,  who  engage  in  a  t«nporary  or  tran- 
sient business  in  this  state.  And  as  said 
by  the  court  in  Govt.  v.  CToieell,  166  Mass. 
215.  30  N.  E.  1016;  "A  party  may  be  en- 
gaged in  selling  temporarily  or  transiently 
in  one  city  or  town,  while  having  a  perma- 
nent place  of  business  in  another.  Bo  far 
as  he  is  en^Hged  in  selling  temporarily  or 
transiently,  he  comes  within  the  prohibition 
of  the  statute,  without  any  r^ard  to  the 
fact  that  he  is  also  carrying  on  an  estah- 
lighed  and  permanent  business  elsewhere. 
Whether  his  whole  business  is  selling  tem- 
porarily or  transiently,  or  whether  he  does 
it  more  or  leas  frequently  in  connection  with 
a  permanent  btiaiuess  at  a  fixed  place  or 
places,  does  not  matter.  Ho  comes  in  either 
case  within  the  statute."  Again,  the  evil 
soucht  to  be  guarded  against  by  the  statute 
would  not  be  removed  by  limiting  the  oper- 
ation thereof  to  persons  who  have  no  perma- 
nent place  of  business  in  this  state;  for  it 
would  be  just  as  detrimental  to  the  estab- 
lished busmess  of  a  given  locality  for  a  per- 
son who  has  a  permanent  place  of  business 
in  some  other  part  of  the  state  to  tempo- 
rarily locate  there,  as  it  would  if  such  [ir- 
ton  had  no  place  of  business  elsewhere  in 
the  state,  or  even  aa  it  would  if  he  came 
from  another  state.  And,  of  course,  the  act 
must  be  held  to  apply  to  nonresidents  who 
come  here  to  do  business,  as  well  as  to  resi- 
dents of  the  state,  else  it  would  clearly  be 
unconstitutional.  See  i  2.  article  4,  of  the 
Constitution  of  the  United  States;  Corsoit 
V.  State,  57  Md.  283 ;  State  v.  Medbury,  3  E. 
I.  138.  In  other  words,  the  main  object* 
of  the  statute  clearly  being  to  so  regulate 
the  carrying  on  of  temporary  eomniercial 
busincs'i  as  to  protect  local  tradespeople 
from  what  is  evidently  deemed  by  the  gen- 
eral assembly  to  be  unfair  competition, 
namely,  the  selling  of  one's  goods  from  place 
to  place  in  very  much  the  uune  manner  aa 
is  done  by  ordinary  hawkers  and  peddlers, 
and  also  to  protect  the  public  from  Impo- 
sition and  fraud,  it  ought  to  be  so  construed 
as  to  effectuate  those  objects  as  far  a«  may 
be.  We  do  not  lose  sight  of  the  rule  that 
penal  statutes  are  to  receive  a  strict  inter- 
pretation, and  that  the  general  words  thereof 
should  be  restrained  for  the  benefit  of  him 
aRainst  whom  the  penalty  is  inflicted  (Pot- 
ter's Dwarr.  Stat  24.'>) ;  but  when  the  inten- 
tion of  the  legislature  ia  obvious,  and  the 
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luiguage  pMn,  no  room  ia  left  for  judicial 
reflnement  or  conitruccion.  To  the  same  ef- 
fect are  Blate  v.  Goodemno,  66  Me.  30,  and 
the  casee  cited  therein;  Weston  v.  Com.  Ill 
Pk.  261,  2  AU.  181;  And  the  current  of  a.u- 
thoritiet  generally  upon  this  point.  The 
statute  as  flrat  framed  {see  R.  I.  Pub.  Laws, 
diap.  S9G,  passed  Mkj  2B,  18M>)  contAined 
no  definition  of  the  term  "itinenkot  vender"; 
but  by  an  amendment  paaeed  April  26,  1802 
( see  R.  I.  Pub.  Laws,  chap.  lOST ) ,  the  section 
^vhich  it  now  f  14  of  the  act  was  paued, 
and.doubtleee  for  the  purpose  of  making  it 
dear  as  to  the  clasi  of  persons  to  whom 
the  act  was  intended  to  apply.  And  as  it 
is  evident  from  a  comparison  of  said  sec- 
tion witli  9  I  of  chapter  448  of  the  Massa- 
chusette  statute  upon  the  same  tnbject. 
pa9Hcd  June  28,  1690,  that  it  wa«  copied 
therefrom,  the  language  being  identical,  with 
the  exception  of  one  unimportant  word,  the 
oonntmction  put  thereon  by  the  BUpreme 
court  of  that  state  in  the  case  cited  is  enti- 
tled to  much  weight.  Com.  t.  Hortnett,  3 
OraT,  450;  Pratt  v.  Amerieon  Bell  Teleph. 
Co.  141  Ma«s.  22S,  66  Am.  Rep.  406,  6  N.  E. 
307 :  frwae  v.  Tripp,  70  111.  496. 

During  the  trial  of  the  case  the  defendant 
offered  to  prove  that  before  locating  in 
Woonsocket  he  went  to  the  state  treasurer, 
nnd  offered,  if  it  was  necessary  for  him  to 
do  eo,  to  deposit  the  amount  required  by 
t  6  of  the  stetute,  and  that  he  was  advised 
by  him  that,  being  a  resident  of  the  state 
and  having  a  permanent  place  of  business 
therein,  he  did  not  oome  within  the  provi- 
sions of  the  statute.  This  offer  of  testi- 
mony was  objected  to  by  the  attorney  gen- 
eral ai  being  immaterial,  and  ruled  inadmis- 
sible by  the  court,  to  which  ruling  the  de- 
fendant excepted.  The  ruling  was  correct. 
Ignorance  of  the  law  will  not  excuse  its  vio- 
lation, even  when  one  endeavors  to  ascertain 
the  law  and  is  misled  by  the  advice  of  coun- 
sel. Bishop.  New  Crim.  Law,  {  294.  In 
Hoover  v.  State,  69  Ala.  60,  this  doctrine  is 
clearly  enuneiabrd.  That  wm  a  case  where 
a  negro  ajtd  a  white  person  intermarried  in 
violation  of  a  statute  of  the  state,  and  the 
court  held  that  the  court  below  did  not  err 
In  refusing  to  receive  testimony  that  before 
the  alleged  marriage  the  probate  judge  coun- 
seled the  defendant  that  it  wax  lawful  for 
him  to  marry  a  white  woman.  "The  maxim, 
Ignornntia  leijii,  neminem  encuaat,"  said  the 
court,  "is  a  stem,  but  inflexible  and  neces- 
sary, rule  of  law,  that  haa  no  exceptions  in 
judicial  administration,  and  the  former  er- 
roneous ruling  of  this  court  furnishes  no  ex- 
cuse which  we  can  recognize."  "It  is  very 
true  that,  to  constitute  a  crime,  there  must 
be  both  an  act  and  an  intent.  But  in  such  a 
case  as  this  it  Is  enough  if  the  act  be  Icnow- 
in^ly  and  intentionally  committed.  The  law 
makes  the  act  tlie  offense,  and  does  not  go 
further,  and  require  proof  that  the  offenders 
intended,  by  the  prohibited  act,  to  violate 
the  law.  The  act  being  intenti(»ially  done, 
the  criminality  necessarily  follows."  Slate 
V.  Smith,  10  B.  I.  25B;  State  v.  Hughes,  16 
B.  I.  403,  16  AU.  911;  Com.  v.  Emmont,  9B 
Mass.  6.  In  People  V.  Weed,  29  Hun,  628, 
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the  defendant  was  conrlcted  ri  tugamy.  It 
was  proved  at  the  trial  tbai  beftK'e  the  sec- 
ond marriase  the  defendant  and  his  wife 
signed  articles,  under  seal,  in  Connecticut, 
that  if  either  paj'^  should  apply  for  a  di- 
vorce the  other  would  not  oppose  the  appli- 
cation, and  would  not  appe&r  agaJDst  the 
petitioning  party-  The  defendant  offered  to 
prove  that  the  justice  of  the  peace  in  Con- 
necticut, wbo  witneesed  the  paper,  told  him 
that  it  was,  in  IcsaJ  effect,  a  divorce,  but  the 
trial  court  excluded  the  evidence.  This  rul- 
ing was  sustained;  the  court  saying  that 
"the  prisoner,  when  he  married  the  second 
time,  knew  that  his  first  wife  was  stilt  liv- 
ing. Neither  the  deputy  sheriff  who  drew 
the  paper,  nor  the  justice  who  read  it  over, 
could  destroy  the  effect  o{  an  intentional 
violation  of  a  statute,  by  advice  that  such 
violation  could  be  lawfully  done."  But  it  Is 
urged  by  the  counsel  for  defendant  that  as 
the  oSenta  here  charged  is  not  (me  which  is 
malum  in  ae,  but  merely  malum  proWftitum. 
the  intent  of  the  accused  to  do  the  prohibit- 
ed act  is  an  essential  element  of  the  crime. 
In  support  of  this  contention  they  cite  % 
303,  par.  3.  I  Bishop,  New  Crim.  Law,  as  fol- 
lows ;  "Consequences  of  Mistake. — The 
wrongful  intent  being  the  essence  of  every 
crime,  it  necessarily  follows  that  whenever 
one,  without  fault  or  careleesneee.  is  misled 
concerning  facts,  and  thereon  acts  as  he 
would  be  Justified  in  doing  were  they  what 
he  believes  them  to  be,  he  is  legally  innocent, 
the  same  as  he  is  innocent  momlly."  We 
are  not  dispoeed  to  Question  the  soundness 
of  the  general  prindple  thus  announced,  but 
it  is  not  applicable.  The  defendant  does  not 
pretend  tijat  he  was  In  any  way  misled,  con- 
eeming  the  facts  involved,  by  the  advice 
which  he  received,  but  only  as  to  the  law 
babied  upon  facts  which  were  fully  known  to 
him.  He  Icnew  of  the  law  in  question,  he 
knew  what  he  wished  to  do,  he  intended  to 
do  the  thing  which  he  did.  and  he  simply 
took  advice  regarding  his  legal  rights  and 
liabilitJes  in  view  thereof.  The  only  mis- 
take, therefore,  waa  one  of  law.  and  not  of 
tact :  and,  under  all  of  the  authorities,  many 
of  irtiich  are  cited  by  the  defendant,  a  mis- 
take of  law  is  no  excuse  for  its  violation. 
HavinK  thus  disposed  of  the  grounds  re- 
lied on  in  the  petition  for  a  new  trial,  we 
now  come  to  the  question  raised  regardine 
the  constitutionality  of  the  statute.  It  is 
contended  in  the  first  place  that  the  statute 
Is  prohibitive  in  its  nature,  and  invalid,  aa 
being  discriminative,  in  restraint  of  trade, 
and  against  public  policy,  and  hence  that  it 
cannot  be  sustained  as  a  police  regulation. 
The  main  argument  urged  in  support  of  this 
composite  contention  beare  upon  that  part 
of  the  statute  which  prescribes  the  amount 
that  must  be  deposited  with  the  general 
treasurer  as  a  condition  of  obtaining  a  li- 
cenfe,  and  the  amounts  at  which  the  state 
and  local  license  fees  are  fixed;  it  being  con- 
tended that  they  are  so  unreaeonable  and  ex- 
ceHsive  as  to  practically  amount  to  prohi- 
bition. Section  3  of  the  act  provides  that 
every  itinerant  vender,  before  commencing 
business,  shall  take  out  a  state  and  local  II- 
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cbdh;  and  f  4,  se  amended,  providea  thftt 
lie  nhall  deposit  with  the  general  treasurer 
the  Bum  of  81,000  aa  a  apeciEd  deposit,  and 
Mhall  also  pay  a  further  Hum  of  8200 
-ad  k  Btate  license  fee,  which  payments 
shall  authorize  him  to  do  business  as  an 
itinerant  vender  for  the  tona  of  three 
months.  In  addition  to  the  fee  paid  for  a 
state  licoDiie,  I  6,  as  amended,  requireB  the 
payment  of  (100  as  a  local  license  fee  in  t, 
town  or  city  having  a  population  of  less 
than  15,000,  and  $350  in  a  town  or  city  hav- 
ing a  population  of  more  thaji  16,000.  Upon 
the  expiration  of  the  state  lioense  the  some 
is  to  In?  canceled  by  the  Bta.t«  treasurer,  but 
he  is  to  hold  the  special  deposit  for  the  pe- 
riod of  six^  days  thereafter,  for  the  purpose 
of  satisfying  any  claims  of  creditors  that 
inay  arise  in  connection  with  the  business 
4ione  by  the  licensee,  and  also  for  the  pay- 
ment of  anch  flnea  and  peoaltiea  as  are  is- 
'cuired  by  him  Uirough  any  violation  of  tiie 
statute.  That  the  general  assembly,  as  rep- 
resenting the  BOrereign  power  of  the  state, 
has  the  right  to  impose  reaoonable  condi- 
tions upon  the  right  to  cany  <m  business,  or 
to  follow  any  given  trade,  profession,  or  call- 
ing, is  beyond  question;  and  one  of  the  most 
common  of  the  txmditiona  which  is  impoBed 
under  this  power  is  that  of  the  payment  of 
*  license  fee  or  license  tuc  for  the  privilege 
-of  carrying  on  the  particular  business  or  en- 
f^agtng  in  the  particulsr  trade  or  calling. 
If  the  imposition  of  such  a  condition  has  for 
fta  primary  object  the  regulation  of  the  busl- 
ness,  trade,  or  calling  to  which  it  applies, 
its  exercise  is  properly  referable  to  the  po- 
lice power*  but,  If  the  msJn  object  is  the  ob- 
tainin^  of  revenue,  it  is  property  referable 
-to  the  taxing  power.  When,  therefore,  the 
pnrpose  is  evident  in  any  particular  in- 
-■tanee.  there  can  be  no  difficulty  in  classify- 
ing the  case  and  referring  it  to  the  proper 
power.  "Custom."  Eiays  Mr.  Cooley.  in  hia 
-valuable  work  on  Taxation  (p.  587),  "has 
much  to  do  in  determining  whether  certain 
dssses  of  exactions  are  to  be  regarded  as 
taxes  or  as  duties  imposed  for  reguTa.tiDn. 
Zf,  by  the  common  understanding  and  gen- 
eral custom  ot  the  country,  a  particular  duty 
Is  regarded  as  being  impoeed  upon  certain  ii 
-dividuala,  not  as  their  proportionate  shar 
in  the  burdens  ot  government,  but  because 
-of  some  special  relation  to  pro^>erty  ppcii- 
liarl^  located,  or  to  business  peculiarly 
troublesome  or  dangerous,  so  that  a  require- 
ment that  the  duty  shall  be  performed  by 
•nch  individuals  is  usually  regarded  as  only 
in  the  nature  of  r«guIa.tion  of  relative  obli- 
gations and  duties  through  the  neighborhood 
-or  the  municipality,  there  is  no  Biittlcient 
reason  why  this  may  not  be  considered  a 
mere  police  repilation,  though  the  proceod- 
inf^  assume  the  form  of  taxation,  and  are 
«ven  designated  by  that  name."  We  think 
-it  Is  reasonably  clear  from  the  custom  and 
«ofnmon  understanding  regarding  such  acts 
tiM  the  one  now  under  can  si  deration,  as  welt 
aa  from  the  statuto  itself,  that  its  main  pur- 
pose was  the  regulation  ot  the  business  of 
persons  who  tcmporaj'ily  locate  in  a  given 
place, 'and  not  the  obtaining  of  a  revenue 
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therefrom,  and  hence  that  it  falls  within  the 
police  power  ot  tJie  state.  It  is  of  Ihe  same 
general  nature  as  statutes  requiring  licenses 
for  hawkers  and  peddlers,  which  have  betai 
in  force  in  this  state  for  nearly  a  century, 
and  which  unquestionably  are  police  regula- 
tions. Ha  statute  is  therefore  not  against 
public  poli^,  as  argued  by  defendant's  coun- 
sel, but  evidently  in  harmony  therewith;  for 
it  is  to  the  statutes  ot  the  state,  mainly, 
that  the  court  must  look  to  ascertain  what 
its  public  policy  is.  In  other  words,  the  acta 
of  the  l^slature  praotically  determine  the 
policy  ot  the  state.  And  whether  a  given. 
act  is  expedient  or  ineoipedient,  politic  or' 
impolitic,  is  for  the  determination  of  the  leg- 
islature, and  not  the  court.  License  Ta» 
Cases,  5  Wail.  462,  IB  L.  ed.  497;  Leep  v. 
8t.  Louis,  I.  M.  A  a.  R.  Co.  68  Ark.  414,  23 
L.  R.  A.  264,  25  S.  W.  75;  Boater  v.  Tripp, 
12  R.  I.  310. 

But  it  is  strenuously  contended  on  the  part 
ot  the  defendant  that  the  re«trictiona  and 
license  tees  provided  for  by  the  statute  are 
so  far  beyond  what  is  reasonably  necessary 
tor  the  regulation  and  control  of  the  kind 
of  business  contemplated  by  the  act  as  to 
practically  amount  to  the  prohibition  of  busi- 
ness which  in  itself  is  perfectly  legitimate 
and  harmless,  and  hence  that  the  act  is 
clearly  invalid  as  being  in  restraint  of  trade. 
We  appreciate  the  force  of  this  argument, 
and  it  in  not  without  considerable  hesita- 
tion that  we  have  oome  to  the  conclusion 
not  to  adopt  it.  The  reatrietiona  which  are 
placed  upon  almost  all  kinds  of  mercantile 
business,  except  such  b«  is  permanently  car- 
ried on  in  a  given  locality,  are  certainly  very 
strini^nt,  and.  so  far  as  we  are  aware,  more 
burdensome  than  are  Imposed  by  similar 
statutes  in  other  states.  See  Me.  Rev.  Stat. 
18B6-05.  p.  2til,  S  4;  Mass.  Acta  snd  Re- 
solves. 1 S90,  chap.  448.  S  6, 2  N.  J.  Ocn.  Stat. 
p.  1B27,  i  8;  N.  H.  Laws  1897.  chap.  40,  f 
2;  Ohio  Laws  18B4.  p.  1T4,  !  2;  Vt.  Stat. 
i  4753:  Md.  Laws  1892,  chap.  eSS;  Mont 
I*WB  1801,  p.  165;  Nev.  Laws  1899,  p.  103. 
But.  in  view  of  tho  very  broad  discretion 
which  is  vested  in  the  general  assembly  to 
pass  laws  pertaining  to  the  general  welfare 
ot  the  state  ( Earrington  v.  ProuidencB,  20  H. 
I.  238,  38  L.  R.  A.  305,  38  Atl.  1),  we  cannot 
say  that  the  reatrietione  imposed  upon  trade 
by  the  act  in  question  are  so  clearly  an  in- 
vasion of  the  liberty  or  property  of  the  citi- 
zen as  to  render  it  obnoxious  to  the  Consti- 
tution. In  other  words,  we  have  a  reason- 
able doubt  as  to  the  conatitutionality  of  the 
act,  and  must  therefore  resolve  that  doubt 
in  favor  ot  ita  validity.  Leep  v.  Si.  Louia, 
I.  M.  d  8.  R.  Co.  68  Ark.  414,  23  L.  R.  A. 
284.  25  S.  W.  75;  State  v.  Narrapansetl,  16 
R.  I,  424,  3  L.  R.  A.  295.  16  Atl.  901 ;  Corr 
V.  Brojwi.  20  R.  I.  215,  38  L.  R.  A.  294,  3S 
Atl.  9,  Several  of  the  leading  eases  cited 
by  the  defendant's  counsel,  in  which  it  haa 
been  held  that  the  license  tees  were  so  nn- 
reoHonable  and  excefsive  as  to  invalidate  the 
ordinances  under  which  they  were  imjjosed, 
are  cases  where  municioalities  have  impoeed 
such  fcM  by  virtue  of  legislative  authority 
to  regulate  certain  kinds  of  business;   and 
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tlia  eourta  1u.vb  held,  in  effect,  tiutt  the  Mi- 
thority  granted  wae  not  for  Uie  purpose  of 
taxation,  but  for  police  regulation  merely, 
and  that  Hucii  gnuita  of  authority  would  not 
be  construed  t«  give  tbe  right  to  tax  as  well 
aa  regulate  the  businesB  or  calling.  In  other 
words,  the  deciaiona  have  been  to  the  effect 
that  the  powen  gTant«d  ehoiild  be  strictly 
construed,  and  that  no  tax  riiould  be  levied 
thereunder  udIbh  the  authority  therefor  was 
given  either  erpressly  or  by  neceasary  impli- 
cation. To  this  general  effect  are  Caldwell 
V.  Lincoln,  19  Neh.  66B,  27  N.  W.  847 ;  8ipe 
.  T.  Murphy,  49  Ohio  St.  538,  17  L.  R.  A.  184, 
'  31  N.  E.  S84i  Auatin  v.  Afurroy,  Ifl  Pidc. 
121;  State  Center  t.  Barenttein,  66  Iowa, 
240.  23  N.  W.  862;  Ohaddook  v.  Day,  75 
Mich.  527,  4  L.  R.  A.  800,  42  N.  W.  977.  See 
also  ilankato  v.  Fotolor,  32  Minn.  864,  20  N. 
W.  361.  The  text  cited  from  Cooley,  Taxn. 
p.  697,  is  as  follows:  "The  terms  in  which  a 
municipality  is  empowered  to  grant  licenses 
will  be  expected  to  indicate  with  sufficient 
precision  whether  the  grant  is  conferred  for 
the  purposes  of  revenue,  or  whether,  on  the 
other  hand,  it  is  given  tcx  regulation  merely. 
It  ie  perhaps  impossible  to  lay  down  any 
rule  for  the  oonstruction  of  such  grants  that 
shall  be  general,  and  at  the  same  time  safe; 
but,  as  all  delegated  powers  to  tax  are  to 
be  closely  scanned  and  strictly  oonstrued, 
it  would  seem  that,  when  a  powrer  to  license 
Is  itivcn,  the  intendment  must  be  that  regu- 
lation is  the  Inject,  unless  there  is  some- 
thing in  the  language  of  the  grant,  or  in 
the  circumstances  under  which  it  is  made, 
indicating  with  sufBcient  certainty  that  tlie 
raising  of  revenue  by  me&ns  thereof  wan 
contemplated.  If  a  revenue  authority  is 
what  seMns  to  be  conferred,  the  extent  of 
the  tax,  when  not  limited  by  the  grant  it- 
self, must  be  understood  to  be  left  to  the 
Judgment  and  discretion  of  the  municipal 
government,  to  be  determined  in  the  usual 
mode  in  which  ita  legislative  authority  is 
exercised;  but  the  grant  of  authority  to  im- 
pose fees  for  the  purposes  of  revenue  would 
not  warrant  their  being  made  so  heavy  as 
to  be  prohibitory,  ther^y  defeating  the  pur- 
pose. Where  the  grant  ii  not  made  for 
revenue,  but  for  regulation  merely,  a  much 
narrower  construction  is  to  be  applied.  A 
fee  for  the  license  may  still  be  exacted,  but 
it  must  be  such  a  fee  only  as  will  legitimate- 
ly assist  in  the  regulation;  and  it  should 
not  exceed  the  necessary  or  probable  expense 
of  issuing  the  license,  and  of  inspecting  and 
regulating  the  business  which  it  covers.  If 
the  state  intends  to  give  broader  authoritv. 
It  is  a  reasonable  inference  that  it  will  do 
■o  in  unequivocal  terms."  See  also  oases 
cited  in  note  2,  on  page  608.  In  tJie  case 
«t  bar  no  question  arises  aa  to  the  exercise 
of  delegated  powers,  but  simply  as  to  the 
constitutionality  of  an  act  of  the  legislature 
itself.  And  although,  aa  already  stated,  the 
main  purpose  of  the  act  was  that  of  regu- 
lation, we  cannot  say  that,  in  view  of  the 
transitory  and  precarious  nature  of  the 
business  specified,  it  was  not  competent  for 
the  legislature,  in  fixing  the  license  fees,  to 
have  been  governed  to  some  exteott  1^  the 
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revenue  t!iat  would  aoorue  to  the  state  there' 
from.  We  And  support  for  this  view  in 
OorroKlon  v.  Bossette,  159  111.  284,  31  L. 
R.  A.  522,  42  N.  £.  837,  cited  by  defendant 
In  that  case  the  court  while  holding  that 
the  ordinance  in  question  was  void,  as  l>eing 
plainly  unreasonable  and  prohibitive  in  its- 
character,  because  it  required  a  lioense  of 
$10  a,  day  from  an  itinerant  merchant,  with- 
out regard  to  the  extent  of  the  business  <»■ 
length  of  time  during  vrtiich  it  was  carried^ 
on,  said  that,  "under  the  liberal  rule  adopted 
by  this  court,  such  license  fees,  while  im- 
posed under  the  general  police  power,  may, 
as  we  have  seen,  be  imposed,  not  only  »M- 
a  mere  means  of  regulation,  but  also  for 
revenue.  Under  such  a  rule  it  becomes  a 
question,  not  always  easy  of  solution,  to  de- 
termine whether  or  not  the  imposition  of  a 
certain  amount  to  be  paid  as  a  license  fee- 
is  an  oppressive  exercise  of  a  statutory 
power,  having  the  effect,  whether  so  deeigned' 
or  not,  to  suppress  and  prohibit  the  businesa 
upon  whldi  it  is  imposed,  rather  than  merely 
to  license  and  regiu&te  it,  and  require  it  to- 
bear  its  due  share  of  the  puUic  burdcDi. 
And  it  must  be  admitted  that  the  question. 
so  far  as  it  comes  within  the  discretion  of 
the  municipal  authoritiee,  is  one  for  them, 
and  not  for  the  courts,  to  determine.  It  is 
only  when  the  ordinance  is  plainly  unreason- 
able and  prohibitive  in  its  character,  where 
there  is  no  power  to  probibit,  that  the  eourta 
may  Interfere  and  pronounce  it  invalid." 
See  also  Cooley,  Const  Lim.  200,  and  note 
2;  Cooley,  Taxn.  671,  G72.  On  the  whole, 
therefore,  while  it  is  evidmt  that  the  burdens 
imposed  fay  the  statute  upon  the  business 
aimed  at  are  heavy,  and  will  result  in  eon- 
flning  it  within  narrow  limits,  we  do  not 
feel  warranted  in  saying  that  the  statute  ia 
BO  dearly  prohibitive  of  a  traffic  which  ia  ift 
itself  lawful  as  to  be  unconstitutional. 

The  point  taken  by  defendant  that  the 
statute  in  question  is  invalid  on  the  ground' 
that  it  is  class  legislation  is  untenable. 
Laws  which  are  public  in  their  objects  may, 
in  the  absence  of  express  constitutional  pro- 
hibition, extend  to  all  citizens,  or  be  con- 
fined to  particular  classes;  and,  if  otherwise 
unobjectionable,  all  that  can  he  required  ia 
that  they  be  general  in  their  application  to 
the  class  to  which  ihey  apply.  Oooley, 
Const  Lim.  479,  480;  Ward  v.  Maryland,  12" 
Wall.  41S,  20  L.  ed.  449;  Slate  v.  aoodtoilt, 
33  W.  Va.  179,  e  L.  R.  A.  621,  10  S.  E. 
285:  Ritchie  v.  People,  155  III.  98.  20  L.  R. 
A.  79,  40  N.  E.  454;  State  v.  Read.  IB  R. 
I.  137.  If,  as  argued  by  defendant's  counsel, 
the  statute  discriminated  between  resident 
and  nonrp.sident  itinerant  merchanta.  we 
should  find  no  difficulty  in  agreeing  with  the 
poxition  taken.  But,  as  already  intimated, 
the  act  applies  equally  to  both  of  said  classes. 

The  only  remaining  point  to  be  considered 
is  the  claim  that  the  statute  is  unconstitu- 
tional because  the  penalties  prescribed  there- 
in are  excessive.  The  penalty  fixed  is  a  fine 
of  not  less  than  $100  nor  more  than  9250, 
and  imprisonment  for  not  less  than  ten  nor 
more  than  thirty  days.  The  usual  punish- 
ment for  the  violation  of  statutes  of  thi* 
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(tnenJ  ehariuiter  is  «  flae  or  impHMnment, 
or  both;  and  there  U  certainly  nothioc  in 
the  pAnialuneat  here  prewribed  which 
■trikea  one  u  unusual,  opprauive,  or  cruel. 
The  proviaion  ot  our  CouaUtution  here  in- 
Yolved  (art  1,  j  8)  is  traceable  hietorically 
to  Uie  eBtahMshment  of  an  independent  gov- 
ttrnment  in  LhiB  counttj,  and  \na  iutewi«d 
at  an  admonitioa  to  the  lawmaking  power 
to  warn  it  a^inst  auch  Tiolent  and  cruel 
puninhments  u  had  been  inflicted  in  Elnsland 
during  the  arbitrary  reisn  of  some  of  the 
Sltarta.  See  2  Lloyd's  Debates,  Z2S,  2S6. 
"In  those  tiniei."  as  said  t^  Judge  Story, 
"a  demand  of  exeeMiTe  bail  wm  often  made 
against  persons  who  were  odious  to  the  oourt 
and  ita  favorites,  and  on  failing  to  procure 


ishments  inflicted."  There  is  clearly  n 
in  the  character  and  extent  of  the  punish- 
ment prescribed  by  this  statute  which  would 
bring  it  witdiin  Uie  category  of  those  de- 
grading and  cruel  punishments  which  had 
beoome  obeolete  in  this  country  long  befor* 
the  adoption  of  our  state  Constitution,  and 
which  it  was  inteitded,  by  the  provision  re> 
f erred  to,  to  forever  thereafter  prohibit. 
Sea  Ex  parte  Bnoui,  1  R.  1.  300;  Don*  v. 
People,  e  Crim,  Rep.  364. 

Petition  for  nsio  trial  denied,  and  CAM  r^ 
mitted  for  further  proceedings. 


WASHINOTON  SUPREME  COURT. 
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t.  It  la  Immaterial  whether  BalllnseT'i 
Anno.  Codes  k  Statutes.  I  S433  (2  Ulll's 
Anno.  Stat.  *  Cadea  I  268},  proTidlnR  lor 
an  InJunctloB  sgalnit  the  mallcloni  erection 
or  mslntenance  of  sn;  structure  Intended  to 
■pite  B  neighbor,  wss  or  was  not  InTalld  tor 
defect  [n  Its  title,  since  set  1883.  of  which  It 
Is  a  part,  was  cipreailT  rstlfled  and  con-. 
armed  b;  act  ot  CoDgreu  of  JulT,  18M  (23 
But.  at  L.  122,  cbap.  22B). 

a,  A  renee  la  "a  atntctnre"  within  tbe  mean- 
ing ol  BaUlnssr'a  Anno.  Codea  A  atatutea,  | 
G433  (£  mil's  Addo.  Btat.  *  Codea,  | 
2Q8),  providing  that  an  Injunction  mar  be 
granted  to  realraln  the  malldona  erection,  b; 
tnj  owner  or  leasee  □[  land,  of  an;  atructore 
Intended  to  aplce,  Injare.  or  anno;  an  adjoin- 
ing proiirletor,  and  that,  where  auch  a'atmct- 
ure  has  been  erected,  a  mandatarj  Injunction 
will  He  to  compel  Ita  removal. 

S.  IVo  reatPalBt  of  an  act  not  prolilb- 
lte«  bT  BBT'law  la  autborlied  b;  Balltni- 
er-e  Anno.  Codea  &  Statetes,  |  S433  (2  Hill's 
Anno.  Btat.  &  Codes,  i  26S),  providing  for  an 
Injunction  against  tba  mallclooa  erection  or 
maintenance  of  an;  atmctare  to  spite.  In- 
jure, or  annoT  a  nelgbtwr,  sEthoogh  the  legla- 
latnre  does  not  eipreaal;  declare  auch  a 
Wmctnre  Illegal,  since  It  does  pa  In  legal  ef- 
fect b;  providing  s  remedy  agalnat  It. 

4.  fltrnetBrea  Intcaded  to  aplte,  InjBre, 
or  «Bn«r  an  adjoining  proprietor,  within 
tba  meaning  of  Balllnger'a  Anno.  Codes  ft 
Btatutea,  i  [>433  (2  Hlire  Anno.  Stat.  * 
Codea  I  268),  providing  that  an  Injunction 
ma  J  be  granted  to  reatraln  the  malldona 
erection  of  inch  a  atmctnre  or  to  compel  Ita 
removal,  do  aot  Inclnde  a  atmctnre  which 
leall;  enhance!  the  valne.  aaefulneaa,  or  en- 
]o7Dient  of  land,  bat  Include  onlr  such  aa 
serve  no  reall;  usefal  and  reasonable  purpoae. 

5.  A  atatnte  which  makea  It  anlawful 
to  balld  atrmotnrea  on  oae'a  onn  land, 
which  are  prImarllT  or  aolel;  Intended  to  In- 
Jure  or  anno;  an  adjoining  owner,  and  which 
KoTB. — Aa  to  llablllt;  for  mallcloua  erection 

•f  fence,  tee  Letts  v.  Sassier  (Ohio)  40  U  B.  A. 
11T,  *nd  Mia. 
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aerve  no  reallj  naefnl  and  reasonable  pnrpose. 

Is  not  uncoDstltQtlonal,  althoogh.  If  It  pro- 
hibited the  erection  ot  naeful  and  valnsnle 
structures.  It  wonid  deprive  the  owner  of 
propert;  without  due  process  ot  law  and  com- 
pensation. 
8.  Oa«  who  bnllt  a  fence  8  or  »  fast 
hisb,  darkening  the  windowa  of  hla  nelgb- 
bor'a  hauaa  and  Impairing  Ita  rental  value, 
will  be  deemed  to  have  been  actuated  b; 
malevolence  In  bnlldlng  that  pari  of  the  fence 
which  la  more  ths^  S  feet  high,  ao  as  to  bring 
It  within  the  terma  ot  a  atatute  authorising 
an  injunction  agalnat  a  atructure  erected  to 
spite  or  Injure  a  neighbor,  where  he  admits 
that  a  fence  C  feet  high  would  serve  ever; 
purpoae,  and  ttiat  he  would  not  have  built 
the  fence  ao  high  aa  he  did  If  hla  neighbor 
had  helped  bim  build  a  division  fence,  and 
had  pat  an  eavea  trough  upon  her  house  to 
prevent  water  ninnlng  from  her  roof  upon  bis 
premises,  ss  he  requested  her  to  do. 

(Bfa;  4.  leoo.) 

APPEAL  by  defendant  from  a  judgment  ot 
the  Superior  Court  far  Pierce  County  in 
favor  of  plaintiff  in  an  action  brought  to 
compel  the  removal  of  a  fence  which  was  al. 
leged  to  be  a  nuisance  to  plaintiS'a  premis- 
es.    Affirmed. 

The  facts  are  atated  in  the  opinion. 

Messrs.  Jolui  H.  Boyle  and  J.  P.  0*h, 
for  appellant: 

The  act  of  Oongrees  only  went  as  far  aa 
to  cure  the  omiBsion  of  the  governor's  ap- 
proval, or  to  supply  the  omiBsion  of  the  en- 
acting clause,  in  some  of  the  lawB  passed  by. 
that  legislative  assembly;  but  it  did  not  go 
to  the  extent  of  supplying  the  title  of  the  act. 

The  designation  ot  an  act  in  ita  title  as  an 
act  to  amend  a  epecifled  section  of  the  Code, 
without  any  further  eitpression  ot  the  object, 
is  not  a  sufBcient  compliance  with  the  re- 
quirements of  the  organic  act 

Borland  v.  Territory,  3  Wash.  Terr.  131, 
13  Pac.  453. 

This  section,  then,  under  which  this  action 
is  brought,  is  eliminated  and  out  of  the  ques- 
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absence  of  legislative  auUioritj,  maj  be  con- 
atructed  at  any  height. 

ilahan  v.  Broum,  13  Wend.  264,  29  Am. 
Dec.  401;  8  Am.  &.  Eng.  Enc.  Law,  p.  152; 
Western  Qrdnilo  d  Marile  Co.  v.  Kntoker- 
boclctrr,  103  Cal.  Ill,  37  Pac.  102. 

All  the  fence  ordered  removed  by  the  de- 
«ree  is  built  about  a  foot  on  appellant's  own 
premiaea.  The  legislature  could  not  give  tha 
-court  power  to  Temove  such  a  fence. 

Triplett  v.  Jackson,  6  Kan.  App.  777,  48 
Pac.  flSl ;  Falloon  v.  Bchilling,  29  Kan.  292, 
44  Am.  Rep.  642;  Lapere  v.  Lvukeg,  23  Kan. 
634.  33  Am.  Rep.  19G;  Dotoson  t.  Kemper, 
32  Ohio  L.  J.  16. 

Mes»ra.  W.  H.  H«rrla  and  Emaat 
Hoppe,  for  respondent: 

If  the  title  fairly  gives  notice,  ao  as  to  lead 
to  inquiry,  it  la  auffleient. 

A'icftoiB  ».  state,  32  Tei.  Grim,  Rep.  391, 
23  S.  W.  080;  People  ea  rel.  Rochester  v. 
Brigga,60  N.  Y.  564;  State  ew  rel.  Tern 
BtiMte  r.  KoUem,  130  Ind.  434,  14  L.  R.  A. 
5«G,  29  N.  E.  G95;  Bell  v.  Maish,  137  Ind. 
236,  36  N,  E.  358,  1118;  State  v.  Bhawi,  22 
Or.  237,  29  Pac.  1028;  Baker  v.  Bealtle,  2 
Waeh,  576,  27  Pac  462;  Lancey  v.  King 
County,  15  Wash.  9,  34  L.  R.  A.  817,  45  Pac. 
«45;  Stale  ex  rel.  Dtutin  *.  Rusk,  IE  Waah. 
403,  47  Pac.  435. 

Conceding  that  the  act  waa  unconstitu- 
tional when  passed,  such  unconatitutionality 
was  certainly  cured  by  the  act  of  Congress. 

The  civil  and  common  laws  recognize  the 
moral  law,  and  do  not  permit  the  owner  of 
land  to  do  an  act  upon  nis  own  premises  for 
the  express  purpose  of  injuring  his  neighbor, 
especially  when  the  act  brings  no  profit  or 
advantage  to  himself. 

Burke  v.  Smith,  69  Mich.  3S0,  37  N.  W. 
838 ;  Flaherty  v.  Moron,  81  Mich.  62,  8  L.  R. 
A.  183,  45  N.  W.  381 ;  Kirktcood  v.  Finegan, 
flO  Mich.  543,  E6  N.  W.  457;  Hvnt  v.  Coggin, 
fl«  N.  H.  140,  20  Atl.  250 ;  Orvmleof  v.  Fran- 
«t«,  18  Pick.  IIT ;  Wheatleg  v.  Baugh,  26  Pa. 
S28;  SBeaob,  InJ.  i  1076. 

Anders,  J.,  delivered  Uie  opinion  of  the 

The  respondent  and  tjie  appellant  are  own- 
ers of  adjoining  lots  fronting  on  O  street,  in 
the  city  of  Tacoma.  There  ia  situated  on  tlie 
respondent's  premises  a  dwelling  house, 
which  is  some  distance  back  from  the  street. 
but  BO  near  the  side  of  her  land  next  to  that 
of  the  appellant  that  the  roof  projects  over 
the  boundary  line  thereof,  causing  the  rain 
water  falling  thereon  to  be  discharged  on  the 
appellant's  lot.  The  apprilant's  dwelling 
house  is  located  about  25  feet  from  the  re- 
spondent's lot,  and  the  intervening  portion 
of  his  land  is  used  for  a  flower  garden  and 
lawn.  The  surface  of  the  lots  of  both  of  the 
parties  contiguous  to  the  street  is  about  4 
feet  below  the  grade  of  Hie  sidewalk,  and 

f-adually  descends  to  the  alley  in  the  rear, 
he  respondent's  house,  it  appears,  was 
-erected  several  years  before  the  appellant 
owned  or  occupied  his  premises,  and  has  usu- 
ally been  occupied  by  tenants;  the  respond- 
ent herself  residing  in  another  house  located 
«n  her  land.  Before  and  at  the  time  the  ap- 
JH)  L.  R.  A. 


pellant  purchased  his  lots  there  was  a  fenc* 
about  5  feet  high  along  the  boundary  line  of 
tlie  respondent  s  lot,  but  on  the  land  of  the 
appellant,  extending  from  the  front  of  her 
house  to  the  sidew^;  but  at  that  time  the 
back  part  of  the  lots  of  both  parties  seems 
not  to  have  been  inclosed,  and  the  people  re- 
siding in  the  neigbborhood  were  in  the  habit 
of  passing  over  that  portion  of  appellant's 
premises  in  going  to  and  returning  from  the 
business  portion  of  the  ei^.  The  appellant, 
having  concluded  to  inclose  his  premises 
with  a  more  substantial  fence,  requested  th« 
respondent  to  join  him  in  erecting  such  a 
fence  on  the  line  dividing  their  respectiv* 
lots.  This  the  respondent  declined  to  do; 
claiming  that  she  had  no  need  of  another 
fence,  and  that  she  could  not  afford  to  build 
one.  Appellant  at  the  same  time  also  re- 
quested the  respondent  to  so  alter  the  roof  of 
her  bouse  that  water  would  not  fall  there- 
from upon  his  land  and  damage  hia  lavm  and 
flowers,  which  she  also  refused  to  do.  These 
refusals  greatly  provoked  and  irritated  the 
appellant,  and,  according  to  the  testimony  of 
the  respondent,  he  became  very  angry  and 
said  to  her:  "You  will  do  nothing.  Never 
mind.  I  will  flic  you."  Thereafter  the  ap- 
pellant commenced  to  construct  a  high  board 
fence  upon  his  own  land,  along  and  close  to 
the  boundary  line  between  bis  lot  and  that 
of  the  respondent  The  respondent  there- 
upon instituted  this  action  for  the  purpose 
of  restraining  the  appellant  from  further 
proceeding  with  the  erection  of  the  fence. 
averring  iu  her  complaint,  among  other 
things  not  necessary  to  be  mentioned,  that 
the  fence  was  maliciously  commenced  for  tha 
purpose  of  annoying  and  spiting  the  plain- 
tiff by  shutting  off  the  light  from  the  three 
windows  on  the  north  side  of  her  dwelling 
house,  and  for  no  other  purpose;  that,  if  the 
defendant  is  allowed  to  erect  and  maintain 
said  fence,  her  house  will  be  darkened  there- 
by in  such  a  manner  as  to  shut  out  and  ob- 
scure the  light  almost  entirely  from  the  said 
three  windows,  and  her  house  greatly  dam- 
aged on  account  thereof;  and  that  the  tenant 
now  occupying  said  house  is  threatening  to, 
and  will,  vacate  the  same  if  the  plaintiff  is 

S>rmitted  to  erect  and  maintain  said  fence. 
he  prayed  that,  in  case  the  fence  should 
have  been  completed  before  the  final  hearing 
and  disposition  of  the  cause,  a  mandatory  in- 
junction might  issue,  compelling  its  removal. 
The  defendant,  after  denying  the  material  al- 
legations of  tjie  complaint,  allied  afflrma' 
tively  In  his  answer  that  he  was  coifstruct- 
ing  the  fence  on  his  own  land,  as  an  improve- 
ment thereon,  and  for  the  proper  use  and 
enjoyment  of  the  same,  and  denied  that  it 
was  being  constructed  wantonly  or  mali- 
ciously, with  the  intent  to  injure  or  annoy 
the  plaintiff.  Before  the  cause  came  on  for 
trial  the  fence  had  been  completed.  It  was 
8  feet  high  at  the  street,  and  something  more 
than  9  feet  high  opposite  respondent's  win- 
dows, owing  to  the  fact  that  the  soil  had  been 
"dug  out"  considerably  in  that  locality.  It 
was  constructed  of  inch  boards  nailed  to 
stringers  attached  to  posts  set  in  the  ground, 
and  unpUned  on  the  side  next  to  respond- 
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cttfi  house.  Hid  extended  up  to  the  top  of 
the  tower  Msh  of  respondent  •  windows. 

At  the  trUI  the  court  found,  among  other 
facte,  that  the  plaintiff  used  the  house  in 
question  for  the  purpose  of  renUng  to  ten- 
ants ;  that  at  the  time  of  erecting  Ba,id  fence 
said  dwelling  house  was  occupied  bf  a  ten- 
ant, who  afterwards  vacated  it  on  account  of 
the  darkening  of  the  windows  by  said  fence; 
that  said  fence,  owing  to  the  unusual  height 
and  character  of  the  same,  was  and  is  a  nui- 
sance to  the  plaintiff  and  her  tenants;  that 
■aid  fence  was  not  erected  by  said  defendant 
for  any  useful  or  ornament^]  purpose,  but 
for  the  sole  purpose  of  spiting  and  annoving 
plaintiff ;  that  a  fence  E  leet  high  would  naTe 
answered  for  any  lawful,  useful,  or  ornamen- 
tal purpose,  or  lor  the  protection  of  defend- 
ant's said  premises;  and  that,  if  said  fence 
is  allowed  to  remain  at  the  height  it  now 
ia,  plaintiff  will  suffer  great  injury  and 
'damage  on  account  thereof.  After  filing  its 
findings  of  fact  and  conclusions  of  law,  the 
court  adjudged  and  decreed  that  "upon  the 
plaintiff's  constructing  a  sufficient  gutter  or 
eaves  trough  under  the  eaves  of  the  roof  of 
faer  said  dwelling  described  in  the  pleadings 
and  findings  of  fact  on  file  herein,  to  prevent 
ihe  water  from  running  off  of  her  roof  ont" 
the  defendant's  premises,  she  have  a  pei 
cmptory  injunction  ordering  and  compelling 
the  defendant  to  remove  or  cause  to  be  re- 
moved the  said  fence  described  in  the  plead- 
ings on  file  herein,  or  cause  the  same  to  be 
cut  down  to  a  height  not  exceeding  6  feet  all 
the  way  from  O  street  to  a  point  at  the  reai 
-end  or  northeast  comer  of  said  dwelling: 
that,  if  said  defendant  shall  neglect  or  refusi 
to  so  remove  or  cut  down  said  fence  as  herein 
-directed  for  a  period  of  thirty  days  after  the 
plaintiff  shall  have  constructed  the  e 
trough  herein  specified,  the  sheriff  of  P 
county  be,  and  is  hereby,  directed  to  cut 
down  or  remove  the  same  at  the  cost  and  i 
pense  of  the  said  defendant." 

This    action   is    based   upon    Ballinge 
Anno.  Codes   &   Statutes,   i   G433    (2   Hil 
Anno.  SUt.  i.  Codes,  S  269),  which  reads 
follows  1     "An  injunction  may  be  granted  to 
restrain  the  malicious  erection,  by  any  owner 
or  lessee  of  land,  of  any  structure  intended 
to  spite,  injure,  or  annoy  an  adjoining  pro- 

{irietor.  And  where  any  owner  or  lessee  of 
snd  has  maliciously  erected  such  a  structure 
with  such  intent,  a  mandatory  injunction 
will  lie  to  compel  it«  abatement  and  remdv- 
m\."  This  spftion  of  the  statute  was  enacted 
in  the  year  1883,  and  embodied  in  an  act  en- 
titled "An  Act  to  Correct  ^Errors  and  Sup- 
ply Omissions  in  the  Code  of  Washington" 
(Laws  16S3,  p.  44),  and  it  is  contended  on 
-the  part  of  the  appellant  that  the  section  is 
void  for  the  reason  that  it  is  in  contraven- 
tion of  the  organic  act  of  the  territory  of 
■Washington  (U.  8.  Hev.  SUt  I  1B24),  which 
declares  that  every  law  shall  embrace  but 
«ne  object,  and  that  shall  be  expressed  in  the 
title;  and  the  case  of  Harland  v.  Territory, 
3  Wash.  Terr.  131,  13  Pac.  453,  is  cited  in 
support  of  this  contention.  It  is,  no  doubt, 
true  that  under  the  decision  in  the  Harland 
■Cast  the  title  of  the  act  in  question  wa 
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sufficient;  but  under  the  role  announced  by 
this  court  in  the  subsequent  case  of  Marston 

Humes,  3  Wa»h.  2S7,  Si  Fao.  620,  and 
which  has  since  been  followed,  it  would  seem 
that  the  title  is  not  open  to  the  objection 
here  urged  aginst  it.  But  whether  this 
statute  was  originally  valid  or  invalid  under 
the  organic  act  is  now  quite  immaterial,  for 
the  act  of  which  it  is  a,  part  was  expressly 
ratified  and  conflrmed,  as  a  whole,  by  an  act 
lassed  by  Congress  in  July,  1884.  See  23  U. 
S.  Stat,  at  L.  122,  chap.  226. 

The  appellant  also  contends  that,  even  if 
the  statute  is  not  invalid  u^n  the  ground  of 
inEiufiiciency  of  title,  still  it  does  not  cover 
this  case,  for  the  reason  that  a  fence  is  not 
a  structure,  within  the  meaning  of  the  act. 
Webster  defines  a  structure  to  be  "that 
which  is  built;  a  building;  especially  a  build- 
ing of  some  size  or  magnificence;  an  edifice." 
Webster,  Int.  Diet  And  hence  it  ia  argued 
that  the  term  "structure,"  as  used  in  the 
statute,  must  mean  an  offensive  building  of 
some  kind,  apparently  serving  no  purpose 
but  to  spite  and  annoy  an  adjoining  owner. 
In  support  of  the  position  that  a  fence  is  not 
a  structure,  in  contemplation  of  this  statute, 
the  appellant  cites  the  case  of  Rutherfoord 
V.  Gincinjuiti  £  P.  R.  Co.  35  Ohio  St  559; 
and  it  is  true  that  in  that  case  the  supreme 
court  of  Ohio  held  that  a  railroad  was  not 
a  structure,  within  the  meaning  of  a  statute 
providing  for  mechanics'  liens  on  "any 
house,  mill,  manufactory  or  other  building, 
fixture,  brid^,  or  other  structure."  But 
that  conclusion  was  arrived  at  by  the  appli- 
cation of  the  well-known  rule  of  statutorv 
construction,  that,  where  general  words  fol- 
low an  enumeration  of  specific  persons  or 
things,  they  are  limited  to  the  »ame  class  of 
perHons  or  things  as  those  specifically  men- 
tioned. But  here  the  word  "structure" 
stands  alone,  and  is  not  confined  to  any  class 
of  erections,  and  therefore  the  above-men- 
tioned case  is  not  an  authority  in  favor  of 
appellant's  contention.  Of  course,  it  is  true 
that  a  house  ia  a  structure,  but  it  ia  also 
true  that  there  are  many  other  things  which 
may  properly  be  designBt«d  as  structures, — 
such,  for  instance,  as  a  telegraph  line,  a 
wharf,  or  a  bridge.  "In  the  widest  sense,  a 
structure  is  any  production  or  piece  of  work 
artificially  built  up  or  composed  of  parts 
joined  together  in  some  definite  manner;  any 
construction."  Century,  Diet  And  we 
have  no  doubt  that  a  fence  is  a  structure, 
within  the  meaning  of  this  statute. 

It  ia  further  contended  that  this  section  is 
unconstitutional  because  it  empowers  the 
courts  to  restrain  by  injunction  Uie  commis- 
sion of  an  act  not  prohibited  by  any  law  of 
the  state  or  of  the  United  States.  This  po- 
sition is  clearly  not  tenable.  Although  the 
l^slature  has  not  in  express  words  declared 
it  illegal  for  an  owner  or  lessee  of  land  mali- 
ciously to  erect  any  structure  intended  to 
spite,  injure  or  annc^  an  adjoining  owner, 
it  has  in  legal  effect  done  so,  by  providing  a 
remedy  in  favor  of  a  party  thus  injured.  To 
say  that  the  commission  of  a  certain  act  may 
be  enjoined  is  to  declrre,  substantiaJly,  that 
such  act  ia  ill^ptl.     If,  therefore,  this  section 
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li  uneonstituUoiutl,  it  Ii  not  hi  because  ft  au. 
thoriies  the  enjoining  i(  an  act  not  proliibit- 
ed  b;f  law,  but  becauM  it  is  inimical  to  Bome 
provision  of  the  Constitution,  or,  in  otlier 
words,  becauie  the  legislature  exceeded  its 
constitutional  power  in  its  enactment.  "The 
reaiionable  enjojment  of  one's  real  estate," 
says  JJr.  Tiedcman,  "is  certainly  a  Tested 
right,  which  cannot  lie  interfered  irith  or 
limited  arbitrarily.  The  constitutional 
guaranty  of  protection  for  all  private  prop- 
erty extends  equally  to  the  enjoyment  and 
the  poseession  ol  lands.  An  arbitrary  inter- 
ference 1^  the  government,  or  bj  its  author- 
ity, with  the  reasonable  enjoyment  of  private 
lands,  is  a  taking  of  private  property  with- 
out due  process  of  law,  which  is  inhitnted  by 
the  Constitutions.  But  it  is  not  every  use 
which  comes  within  this  oonstitutional  pro- 
tection. One  iias  a  vested  right  to  only  a 
reasonable  use  of  one's  lands.  It  is  not  dif- 
ficult to  find  the  rule  which  determines  the 
limitations  upon  the  lawful  ways  or  manner 
of  using  lands.  Tt  is  the  rule  which  furnish- 
es tbe  solution  of  every  problem  in  the  law 
of  police  power,  and  which  is  comprehended 
in  the  legal  maxim,  Bic  tilers  tuo  ul  olienum 
non  laidas."  Tiodeinan.Pol.Pcfwer,  p.  423.  Ac- 
cording to  this  maxim,  evervone  must  so  use 
his  own  property  as  not  to  injure  the  rights 
of  others.  Subject  to  this  qualification, 
every  person  has  the  right  to  exercise  oom- 
plete  control  over  his  own  land,  to  the  exclu- 
sion of  all  otliers,  and  this  right  has  been  rec- 
ognized from  the  earliest  times  by  the  courts. 
1  Wood,  Nuisances,  3d  ed.  127.  Upon  the 
common-law  maxim  above  quoted  rests,  as 
we  have  seen,  what  is  termed  the  "police  pow- 
er of  the  state,"  which,  in  it4  broadest  accep- 
tation, means  the  general  power  of  the  state 
to  preserve  and  promote  tne  public  welfare, 
even  at  the  expense  of  private  rights.  18 
Am.  A  Eng.  Enc.  Law,  pp.  740,  741.  It  has 
often  been  said  that  it  is  difficult,  if  not  im- 

Sossible,  to  give  an  exact  and  satisfactory 
efinition  of  "police  power;"  but  it  is  said 
by  an  eminent  text  writer  that  this  power, 
"like  that  of  taxation,  pervades  every  de- 
partment of  business,  and  readies  to 
every  interest  and  every  subject  of 
profit  or  enjoyment"  Cooley,  Const, 
liim.  6  th  ed.  p.  706.  In  the  exercise 
of  police  power  the  legislature  may,  to  a  rea- 
Bonnble  extent,  and  with  due  regard  to  the 
public  welfare,  prohibit  or  regulate  the  use 
of  private  property;  but  any  provision  or 
regulation  of  the  use  and  enjoyment  of  land 
by  the  owner  which  is  not  limited  to  the  pre- 
vention of  nuisances  is  opposed  to  constitu- 
tional principles,  and  the  power  of  the  legis- 
lature to  prohibit  nuisances  is  contined  to  the 
prohibition  or  regulation  of  such  acts  as  vio- 
late or  materially  interfere  with  the  rights  of 
others.  Tiedeman,  Pol.  Power,  p.  42B.  See 
also  2  Wood,  Nuisances,  3d  ed.  p.  1098. 

The  respondent,  as  we  have  stated,  bases 
her  claim  to  an  injunction  upon  tbe  allega- 
tion in  her  complaint  that  the  light  has  been 
cut  off  from  her  windows,  and  her  house 
made  less  rentable,  and  consequently  dam- 
ag«t,  by  the  erection  of  the  fence  by  the  ap- 
pellant. But  neither  nor  both  of  these  effects 
60  L.  R.  A. 


upon  her  property  eonatltntes  a  cause  of  ac- 
tion in  her  favor  unless  they  are  the  result 
□(  an  unreasonable,  and  therefore  nnlawiFul, 
use  by  the  appellsint  of  his  own  premises. 
1  Wood,  Nuisances,  3d  ed.  pp.  2,  3.  At  aan- 
moD  law  a  man  has  a  right  to  build  a  fene« 
or  other  structure  on  his  own  land  aa  high 
as  he  pleases,  although  he  tberefay  complete- 
ly obstructs  his  neighbors'  light  and  air,  anA 
the  motive  by  which  he  is  actuated  is  imma- 
terial. Rideout  v.  Kitox,  MS  Ma«s.  368,  2 
L.  B.  A.  61,  19  N.  E.  391>i  Mahmn  v.  Aroicn, 
13  Wend.  S61,  2S  Am.  Dec  461 ;  Lettt  v. 
Keanler,  64  Ohio  St.  7S,  40  L.  K.  A.  177,  42 
N.  E.  786;  Fraeier  v.  Brovm,  12  Ohio  St. 
204;  Walloon  v.  SohiUing,  29  Kan.  292,  44 
Am.  Rep.  642;  C\atfield  v.  Wilton,  28  Vt. 
49;  Lord  v.  Langdon,  91  Me.  221,  39  Atl. 
662;  Phelps  v.  A'ouIm,  72  N.  Y.  39,  28  Am. 
Sep.  B3;  2  Washb.  Beal  Prop,  eth  ed.  p.  362. 
llie  only  exception  to  this  rule  of  law  is 
found  in  cases  where  one  has  acquired,  hy 
long  user,  a  right,  in  the  nature  of  an  eaM- 
ment,  to  have  light  pass  to  his  windows 
across  the  land  of  his  neighbor.  But  in  the- 
United  States  the  courts  have,  with  very  few 
exceptions,  repudiated  the  doctrine  of  an- 
cient lights,  as  recogniKed  in  England,  ns 
"unsound  in  principle,  and  unsuited  to  the 
habile  and  rapid  growth  of  tbe  country." 
1  Wood,  Nuisances,  |  160,  p.  196;  6  Am.  A 
Eng.  Enc.  Law,  p.  162;  Tiedeman,  Real  Prop. 
Enlarged  ed.  §  613 ;  Cooley,  Torts,  2d  ed.  pp. 
832,  833;  Parkor  V.  Foote,  19  Wend.  309; 
Pierre  v.  Femaid,  26  Me.  436,  46  Am.  Dec. 
673;  Ovett  V.  Reynolds,  63  lit.  47B,  18  Am. 
Rep.  570;  Lapere  v.  Luokey,  23  Kan.  S34,  33 
Am.  Rep.  190.  An  easement  of  light  and 
air  can  be  acquired  in  this  country  only  hy 
grant,  either  expressed  or  implied,  and  no 
such  grant  is  claimed  by  Uie  respondent  in 
this  case.  Whatever  right,  therefore,  she 
may  have  to  an  injunction,  is  derived  solely 
from  the  statute,  and  not  from  the  common 
law;  and,  in  order  to  ascertain  such  right, — 
it  is  necessary  to  determine  the  meaning 
and  validity  of  the  statute.  The  language 
employed  by  the  legislature  is  sufBciently 
comprehenaive  to  authorlEe  an  injunction 
against  the  erection  by  ft  landowner  o(  a 
dwelling  house  or  a  business  block  on  his  own 
land,  providing  his  motive  in  so  doing  is 
malevolent  If  it  was  the  intention  of  the 
legislature  to  prohibit  the  erection  of  such 
structures,  we  are  clearly  ol  the  opinion  that 
the  statute  is,  to  that  extent,  at  least,  uncon- 
stitutional; for  the  reason  that  to  prohilnt 
such  a  use  of  real  eet«.t«  would,  in  effect,  de- 
prive the  owner  of  his  property  without  duo 
process  of  law  and  compensation.  But,  in- 
asmuch as  it  must  have  been  well  known  to 
Uie  legislature  that  useful  and  v^uabl« 
structures,  such  as  houses,  are  r«rely  or 
never  erected  merely  to  annoy  or  injure  on 
adjoining  owner,  we  fed  justified  in  holding 
that  it  was  not  the  intention  to  prohibit  tho 
of  such  structures  as  really  enhance 


tended  to  injure  or  annoy  an  adjoining  own- 
er, and  which  serve  no  really  useful  and  rea- 
sonable purpose.    It  is  well  settled  that  it 
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b  tbe  duij  of  tbe  coorta  to  lo  coutrna  a 
sUtnte,  it  pTk«ticftbl«,  m  to  give  it  fore«  and 
Taliditf,  nither  than  to  render  it  inoperative 
oi  void.  Cooler,  Const.  Lim.  6th  ed.  pp.  220, 
282.  And  we  tniidcthe  oonetruction  webave 
placed  upon  thia  aectjon  is  not  incoiuiBtent 
wiUi  ite  lan^age,  and  ia  auch  aa  brings  it 
within  the  power  of  the  legislature,  and,  na 
thua  construed,  the  statute  is  constitutiooal. 
The  conBtitutionatity  of  a  statute  of  Maa- 
■achuBctta  providing  that  "any  tenee  or  oth- 
er structure  in  the  nature  of  a  fence  unnec- 
cBsarilj  exceeding  6  feet  in  height,  malicious- 
ly erected  or  maintained  for  the  purpose  of 
annoying  the  omtera  or  occupanta  of  adjoin- 
ing property,  shall  be  deemed  a  prirate  nui- 
•ance"  (&ta.t.  IS8T,  chap.  34S,  |  1)  was 
called  is  question  in  Rideout  v.  Knoa,  14S 
Mass.  368,  2  L.  R.  A.  81,  19  N.  E,  3B0;  and 
the  act  was  held  constitutional,  for  the  lea- 
•on,  as  stated  by  the  court,  that  it  simply 
restrained  a.  noxious  use  of  tbe  owner's  prem- 
ises, and,  although  the  use  was  not  directly 
injurious  to  the  public  at  large,  there  was  a 
public  interest  to  restrain  thn  kind  of  ag- 
gressive nuisance  of  one  neighbor  by  anoth- 
er, and  to  mark  a  definite  limit  beyond  which 

■  it  is  not  lawful  to  go.  In  that  case  it  was 
also  held  that,  in  order  to  maintain  an  action 
under  the  statute,  it  must  be  shown  that  the 
fenre  was  erected  or  maintained  from  an  ac- 
tually malevolent  motive,  as  distinguished 
from  mere  technical  malice,  and  that  it  is 
not  enough  to  satisfy  the  words  of  the  stat- 
ute that  malevolence  was  one  of  the  motives, 
but  that  malevolence  must  be  the  dominant 
motive,  and  motive  without  which  the  fenre 
would  not  have  been  built  or  maintained.  In 
Lord  V.  Langdon,  91  Me.  221,  39  Atl.  552, 
which  was  a  case  involving  the  construction 
of  a  statute  substantially  like  that  of  Massa- 
chusetts, the  supreme  court  of  Maine  ap- 
proved and  applied  the  doctrine  announced 
ID  Rideout  v.  Knox,  and  accordingly  held 
that  the  gist  of  the  action  consists  in  the  fact 
that  the  structure  is  maliciously  kept  and 
maintained,  and  that,  to  entJtIe  the  plaintiff 
to  recover,  it  must  be  shown  that  malevo- 
lence was  the  dominant  motive,  and  without 
which  the  fence  would  not  have  been  built  or 

,  maintained.  The  Massachusetts  statute  was 
again  held  constitutional  in  the  case  of 
Smith  y.  Morse,  148  Mass.  407,  10  N.  E.  393; 
but  the  court  there  decided  that,  notwith- 
standing the  use  of  the  word  "nuisance,"  the 
■tatute  did  not  create  an  easement  in  favor  of 
the  plaintiff's  land,  bat  only  made  it  unlaw- 
ful Uy  do  maliciously  what  the  defendant 
still  had  a  right  to  do  from  other  motives. 
And  the  same  tiling  may  properly  be  said  as 
to  the  scope  and  intention  of  our  statute.  In 
Connecticut  there  is  a  statute  providing  that 
"an  injunction  may  be  granted  against  the 
malicious  erection  by  an  owner  or  lessee  of 
land  of  any  structure  upon  it,  intended  to 
annoy  or  injure  any  proprietor  of  adjacent 
land  in  respect  to  his  use  or  disposition  of 
the  same."  Revision  1876,  p.  477,  |  4.  This 
statute,  it  will  be  observed,  is  in  substance 
similar  to  the  first  provision  of  out  statute, 
and  it  has  been  eonstmed  hy  the  supreme 
court  of  that  state  in  at  least  two  eases.  In 
HL.R.  A. 


BarHton  v.  White,  46  Conn.  106,  the  peti- 
tioner sought  the  abatement  of  a  structure 

erected  of  rough  boards  at  a  distance  of  lit- 
tle more  than  3  fec:t  from  hia  block  of  houses, 
and  which  was  16  feet  high,  and  of  a  nature 
to  exclude  the  light  and  air,  to  a  great  ex- 
tent, from  the  basement,  lower  story,  and 
one  half  of  the  second  story  of  the  block,  tm 
the  ground  that  it  was  erected  maliciously 
and  with  intent  to  injure  and  annoy  the  peti- 
tioner, as  an  adjoining  proprietor  of  land; 
and,  it  appearing  to  the  court  that  it  was  in 
fact  maliciously  erected  and  was  injurious 
to  the  petitioner,  a,  mandatory  injunction 
was  sustained  against  its  continuance,  not- 
withstanding the  fact  that  it  served  to  screen 
the  defendant's  premises  from  observation. 
Upon  the  question  of  motive  the  court  said:' 
"'The  finding  is  that  malice  prompted  the 
erection  of  the  structure  in  question.  That 
it  protected  from  observation  must  be  regard- 
ed as  an  incident.  The  statute  concerns  it- 
self wholly  with  the  motive;  therefore  it  in- 
quires for  that;  that  found  to  be  malicious, 
the  statute  disregards  the  incident,  and  puts 


said,  except  in  a  very  general  way,  i 
quality  or  quantum  of  malice  necessary  to  be 
shown  in  order  to  maintain  an  action  under 
the  statute;  but  in  the  subsequent  and  well- 
considered  case  of  Oallaaher  v.  Dodge,  48 
Conn.  387,  the  court  held  that  the  "malicioua 
intent  must  be  so  predominating  as  a  motive 
as  to  give  character  to  the  structure,"  and  that 
"it  must  be  so  manifest  and  positive  that  the 
real  usefulness  of  the  structure  will  be  aa 
manifeetly  subordinate  and  incidental."  As 
to  the  proof  of  motive,  the  court  was  of  tlte 
opinion  that  the  question  whether  the  struc- 
ture was  maliciously  erected  is  to  be  deter- 
mined by  its  character,  location,  and  use. 
rather  than  by  an  inquiry  into  the  actual 
state  of  mind  of  the  person  erecting  it  Up- 
on this  point  the  learned  court  observed: 
''.  .  .  We  think  no  rule  can  be  laid  down 
that  is  on  the  whole  more  easy  of  applica- 
tion, and  more  likely  to  be  correct  in  its  ap- 
plication, than  that  the  structure  intended 
by  the  statute  must  be  one  which,  from  ita 
character  or  location  or  use,  must  strike  an 
ordinary  beholder  as  manifestly  erected  with 
the  leading  purpose  to  annoy  the  adjoining 
owner  or  occupant  in  his  use  of  his  premis- 
es," Although  we  concede  that  this  rule  will 
generally  be  more  correct  in  its  application 
than  any  other  general  rule  that  could  be 
laid  down,  it  is  apparent  that  it  cannot  be 
relied  on  in  all  cases,  to  the  exclusion  of 
other  legitimate  evidence.  The  fence  in 
question  in  this  case  is  much  hi^er  than 
boundary  fences  usually  are  in  cities,  but  it 
would  be  very  difficult  for  us  to  say  that  an 
ordinary  observer  would,  from  its  appear- 
ance or  character  or  location,  conclude  that 
it  was  manifestly  erected,  for  the  leading 
purpose,  to  spite  and  annoy  the  respondent; 
and  yet  we  are  clearly  of  the  opinion,  from 
all  the  evidence  in  the  record,  including  the 
character  and  location  of  the  fence,  that 
malevolence  was  the  dominating  motive  in  it* 
erection.    It  ia  true  Uiat  tlie  appellant,  aa  a 
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witDes*  ID  hit  own  behttlf  at  the  trial,  testi- 
fied that  he  built  the  fence  to  keep  out  chil- 
dren and  cbickms,  and  toHupport  hia  vines 
and  roaes,  and  not  for  the  purpose  of  annoy- 
ing or  spiting  the  respondent.  But  he  vir- 
tuallj  admitted  on  cross-examination  that  a 
fence  aa  high  as  the  former  one — 5  feet — 
would  have  served  aa  well  for  auch  purpoBca, 
and  that  he  would  not  have  built  the  fence  aa 
high  as  he  did,  if  the  respondent  had  helped 
him  build  a  diviaian  fence,  "as  ahe  should," 
and  put  an  eaves  trough  or  gutter  on  the 
roof  of  her  house. 

The  judgment  and  deorte  ore  a/prmei. 

Dunbar,  J., 


Bc&via,  J.,  concurriag: 

I  concur  in  tlie  ooncluaioit  Tiewing  the 
statute  aa  meaning  to  confine  the  power  to 
interfere  where  the  motive  ia  malevolent  in 
tha  construction  of  the  structure;  and  ] 
think  that  malevolence  must  clearly  appesi 
•a  the  dominating  impulse,  to  make  a  caa« 
iritUn  the  statute. 


Be  Estate  of  John  ROHRER,  I>eee«j«d. 

Joseph  ROHRER,  Appt., 

Theresa  MULUEE,  SMpt. 

( Wash ) 

An  Aflldavtt  In  m  lenl  prooeadlav,  ae- 

knawledglug  patemilr  of  an  lllegltlinate  eblld, 
la  Bulficlent  to  misCy  a  atatute  providing 
thaC  such  a  child  iIiBll  be  eonildared  heir  to 
Ihs  iwrsoD  who  shall  In  wrltlDg,  algaed  In 
the  presence  of  witnesses,  have  acknowledged 
himself  to  be  Ita  father ;  and  It  Is  not  neces- 
sar;  that  the  writing  should  have  been  made 
eipresslr  (or  the  purpoie  of  admitting  the 
cblld  to  heirship. 

(Pebraarj  S.  1000.  > 

APPEAL  by  contestant  from  an  order  of 
the  Superior  Court  for  Spokane  County 
granting  letters  of  adminiatration  upon  the 
estate  ol  John  Rohrer,  deceased.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Adolpli  Knnter  for  appellant. 

if r.  John  H.  Bocha,  for  respondent ; 

If  the  fact  of  paternity  can  be  proved  in 
tike  manner  required  by  the  statute,  that  is 
sufBcient  to  place  a  child  on  equality  in  law 
with  the  legitimate. 

Magee'g  Estate,  03  Cal.  414;  Srool:  v. 
Stale  ex  rel.  Johnson,  S5  Ind.  397 ;  Re  Jet- 
tup.  81  C&l.  435,  6  L.  R.  A.  694,  21  Pac.  976, 
22  Pac  742,  1028;  Crane  v.  Crane,  31  Iowa, 
290;  Blylhe  v.  Ayrea,  90  Cal.  532,  IB  L.  R. 
A.  40,  31  Pac.  916;  Remy  v.  Mvnieipalit]/ 
Ko.  Two,  11  La.  Ann.  Ifig. 

Note. — A  a  to  recognition  iif  lUesItlmata 
child,  see  Re  Jeasnp  (Cal.)  B  L.  B.  A.  694 ; 
Bijtbe  V.  Arrea  (Cat.)  10  L.  R.  A.  40 ;  Van 
Horn  V.  Van  Ham  (Iowa)  46  L.  B.  A.  SB  ;  and 
JohastoDS    T.    Tallafem   <0a.)    4S    L.   B.    A. 


In  cases  of  this  kind,  tbe  only  atrietues* 
required  is  in  proof  of  paternity. 

lie  JessMp,  81  Cal.  435,  6  L.  R.  A.  604,  21 
Pnc.  976,  22  Pac.  742,  1028;  Blythe  r.  Agret, 
Bfi  Cal.  632,  19  L.  R.  A.  40,  31  Pac.  915;  B» 
OorkoK,  20  Wash.  563,  50  Pac.  385. 

DunliMT,  J.,  delivered  the  opinion  of  the 

John  Rohrer  died  intestate  in  the  coun^ 
of  Spokane  on  the  Ist  day  of  May,  1899 ;  be- 
ing then  a  resident  of  said  county,  and  leav- 
ing property  therein.  Respondent  herein 
filed  her  application  to  be  appointed  admin- 
istratrix, setting  out  in  said  petition  that 
ahe  was  the  daught«r  and  the  only  child  of 
the  deceased,  and  that  she  was  a  married 
woman  and  of  age.  The  appellant,  Joseph 
Kohrer.  a  brother  of  the  deceased,  Hied  his 
application  to  be  appointed  administrator; 
setting  out  that  the  deceased  was  an  unmar- 
ried man,  and  had  never  been  married,  and 
that  he  left  no  other  brother  or  sister  in  th« 
state  of  Washington.  He  also  filed  objeo- 
tiona  to  the  allowance  of  the  petition  of 
Theresa  Uuller  on  the  grounds  aforesaid. 
At  the  hearing  of  the  case  the  appellant  t«*-  . 
tifled  that  the  deceased  was  never  married, 
but  that  he  believed  Theresa  Muller  was  the 
daughter  of  the  deceased.  Respondent  tes- 
tified that  she  was  the  daughter  of  the  de- 
ceased, and  that  since  1886,  and  up  to  the 
time  of  her  marriage,  she  had  resided  almost 
continuously  with  ner  father  in  the  city  of 
Spokane.  Respondent  offered  in  evidence  a 
complaint  signed  and  sworn  to  by  the  de- 
ceased in  November,  1887,  in  a  case  brought 
by  the  deceased  against  one  Frank  Hurliman 
for  the  seduction  of  Theresa  Muller,  then 
seventeen  Tears  old,  in  which  complaint  it 
illeged  that  the  said  Theresa  Muiler  was 
the  daughter  of  the  said  John  Rohrer.  The 
testimony  showed  that  the  deceased  had 
signed  the  said  complaint  in  the  presence  of 
witnesses.  An  affidavit  was  also  introduced 
,me  case  where  an  attachment  was 
sought,  in  which  it  was  aJIeged  that  the  re- 
spondent was  the  daughter  of  the  said  John 
Hohrer.  Upon  the  conclusion  of  the  testi- 
mony the  court  found  that  the  deceased  had 
acknowledged  the  respondent  to  be  his  daugh- 
ter, by  written  affidavits  signed  in  the  pres- 
ence of  a  notary  and  the  husband  of  the  re- 
ipondent,  and  that  she  was  entitled  to  let- 
ters of  administration;  and  the  petition  of 
ipondent  was  granted,  and  that  of  appel- 
lant denied.  From  this  order  and  judgment 
Joseph  Itohrer  appeals  to  this  court,  and  aa- 
igns  as  error  the  admitting  in  evidence  of 
tie  complaint  in  the  caae  of  Rohrer  againat 
Hurliman,  and  in  admitting  in  evidence  the 
afiidavit  in  the  same  case,  and  the  conclusion 
of  the  court  that  the  deceased  had  acknowl- 
edged the  respondent  to  be  his  daughter,  by 
instruments  in  writing  subscribed  by  him  in 
the  presence  of  witnesses- 
Section  4624.  1  Ballinger's  Anno,  Codes  * 
Statutes  provides  thait  every  illegitimate 
child  shall  be  considered  as  an  heir  to  the 
person  who  shall,  in  writing  signeid  in  the 
presence  of  competent  witnesses,  have  ae- 
Knowledged  himself  to  be  the  lather  of  sneh 
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diild.  It  it  contended  that  tliii  scknowledg- 
IBoit  in  writing  must  be  made  for  the  pur- 
pOBa  on  the  part  of  the  parent  of  admitting 
the  i1I^tiinat«  child  to  heirship,  and  that 
a  collateral  acknowledgment  in  writing  ol 
this  kind  does  not  compt;  with  the  require- 
nenta  of  tlie  statute.  We  do  not  think  such 
a  construction  can  be  placed  upon  the  stat- 
ute^ Hie  object  of  the  legislature  ondoubt- 
•dlv  was  the  protection  of  the  illegitimate 
diild,  to  enable  it  to  inherit  its  father's  es- 
tate whenever  there  was  proof  of  its  pater- 
nity, and,  to  make  certain  that  which  would 
be  difScult  to  determine  bj  any  other  testi- 
inoDy,  tba  law  prescribes  this  character  of 
proof  1  and  we  cannot  think  that  the  desire 
of  the  father,  in  making  such  a  statement, 
that  the  child  should  inherit  his  estate,  ia 
the  controlling  ide&  of  the  statute.  It 
might  be  that  the  father  would  desire  to  rec- 
wnize  his  child  for  many  other  reasons,  and, 
if  such  recognition  were  made  for  luiy  rea- 
■on,  it  ought  to  be  sufficient  to  enable  the 
ehild  to  heir  the  estate,  and  to  place  it,  so 
far  as  the  estate  is  concerned,  on  an  equal- 
ii^  in  law  with  the  legitimate  children. 
This  question  has  really  been  decided  in  Re 
Oorkote,  20  Wash.  663,  6Q  Pac.  3S6,  where 
tbe  case  of  Blpthe  t.  A^m,  06  Cal.  G32,  IB 
L.  K.  A.  <0,  31  Pac  BIS,  was  quoted  with  ap- 


proval. It  is  thought  1^  appellant  that 
these  eases  can  be  distinKQiilied  from  th» 
case  at  bar,  but  we  think  uiej  are  exactly  in 
point;  and  the  question  raised  by  the  appel- 
lant here  as  to  the  formality  of  the  acknowl- 
edgment and  the  intention  of  the  parent  is 
especially  noticed  by  the  court  in  Btythe  v. 
Ayrei,  96  Cal.  632,  IB  L.  B.  A.  40,  31  Pac. 
915,  in  the  following  language:  "I  also 
think  it  a  wholly  unauthorized  construction 
of  the  statute  to  hold  that  the  acts  of  rec- 
ognition, acknowledgment,  eto.,  necessary  to 
l^timize  a  natural  child,  should  be  per- 
formed with  the  express  intention  on  th« 
part  of  the  father  of  accomplishing  that  ob- 
ject. If  the  acta  are  in  themselves  such  aa 
the  statute  prescribes,  I  think  they  confer 
legitimacy,  without  any  reference  to  the  in- 
tent wiih  which  they  are  performed."  In 
the  case  at  bar  the  undisputed  testimony 
shows  that  the  respondent  is  actually  tha 
daughter  of  the  deceased.  The  appellant 
himself  testifies  that  he  believes  she  is.  Th« 
requirements  of  the  statute  have  been  met, 
and  the  judgment  o(  the  court  was  correct. 
A-ffirmed. 

Gordon,     Cb.    J.,    and   FnllvrtoB    and 
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&■  BtRtnte  provldlMK  ttaiit  tbe  ^ut^tem  of 
Inaane    vers  ana    irtao    ttaT*    no    heira 

irlthln  tbe  Halted  Btstes  depeadent  upon 
theli  esEntes  tor  support  shall  be  eharKeable 
with  ihe  expense  Incurred  br  an;  county  lor 
tbe  treatioeDt  and  malnteiunce  of  lach  ID- 
sane  persons  In  a  bospltsl  tor  th>  Insane,  but 
SDt  imposing  snch  llabllltr  upon  the  estates 
at  those  who  have  heirs  la  the  Uulted  Slates 
dependent  on  such  estates  for  support,  does 
not  violste  constltntlanal  provisions  agalnft 
private  or  special  laws  or  laws  Kraatiuji  to 
any  dtlieo  or  class  of  cltlsens  privileges  or 
Immanltles  which,  upon  the  same  teems,  shall 
^t  equally  belong  to  all  dtliena 
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NtiTB. — As  to  liability  to  pay  (or  support  of 
relative,  see  Albany  v.  McNsinara  (N.  T.)  6  L. 
R  A.  212;  Bowell  v.  Versbire  (Vt.)  8  I..  B.  A. 
•MS;  McCook  County  v.  Eammoss  (8.  D.)  SI 
I,.  B.  A.  4fll ;  snd  People  use  of  Peoria  County 
T.  Btii  (III.)  se  L.  R.  A.  eS4. 

A*  to  liability  of  estate  to  reimburse  county 
for  aopport  ot  person  aa  s  pauper,  see  McNalry 
Oouaty  T.  HeColn  (Tenn.)  41  li.  B.  A.  862. 
ML.It.  A. 


while  an  Inmate  of  a  hospital  for  the  Insana. 

Reverted.  i 

The  facts  are  stated  in  the  opinion.  j 

Jlfr.  W.  T.  Wllliama,  for  appellant: 

Upon  being  adjudged  incompetent,  Fried- 
rich  Bemdt  was  enUtled  to  have  his  prop- 
erty devoted  to  his  comfort  and  raaint*- 
nance;  and  upon  being  appointed  hie  guar- 
dian,  it  was  the  duty  of  Theodore  Berndt  t» 
apply  the  property  of  his  ward  to  hia  main- 
tenance and  support. 

Comp.  Laws,  §3  6002,  6003. 

If  he  should  n^lect  tA  do  so,  a  stranger 
may  supply  the  wants  of  tbe  lunatic,  and 
have  the  some  made  a  charge  against  bis  e<- 
tate  in  the  hands  of  the  guardian. 

Woerner,  American  Law  of  Guardianship, 
I  13S,  p.  463;  Creagh  v.  TtlrietaU,  98  Ala. 
249,  12  So.  713. 

A  privilege  is  a  right  '  The  proviso  in  tha 
law  of  1895  does  not  grant  any  right  to  any 
citizen  or  class  of  citizens. 

An  immunity  is  an  exemption  from  the 
Boroe  duty  which  the  law  requires  other  citi- 
zens to  perform. 

1  Bouvier,  Law  Diet.  684. 

No  special  privilege  or  immunity  being 
granted  to  an  individual,  and  no  immunity 
being  granted  to  any  citizen  or  class  of  citi- 
zens, by  the  terms  of  the  proviso  in  S  1  of  th» 
law  of  1895.  which  upon  the  some  terms 
vrould  not  belong  to  all  citizens,  such  proviso 
is  not  obnoxious  to  any  inhibition  of  consU- 
tntiimal  law,  and  is  tberelore  »  valid  provi- 
■ion  of  the  statute. 


.Google 
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Fortaiit  t.  Smith,  114  Cal.  4S4,  46  Pm. 
381. 

The  nimnlti^  of  the  axA  {■  clear,  and  in  no 
WBj  involved  m  doubt  or  obscurity;  nor  is 
it  uncertain  or  ambiguous.  Hence,  the  iu- 
tontion  of  the  tegialature  must  be  deter- 
mined from  the  act  itself,  as  illuBtrated  by 
the  legislative  history  of  the  state  on  this 
subject,  and  resort  cannot  be  had  to  tbe  title 
to  restrict  a  positive  provision  in  the  body 
Of  the  act 

Gohn  V.  People,  140  HI.  486,  23  L.  R.  A. 
821,   37   N.   E.  80. 

Where  part  of  a  statute  is  uncoDBtitntion- 
al,  the  remainder  will  not  be  so  declared  itthe 
two  are  distinct  and  separable,  so  that  the 
latter  may  stand  though  the  former  becomes 
of  no  effect. 

Ritahie  v.  People,  IBS  111.  98,  29  L.  R.  A. 
7S,  40  N.  £.  464;  Cooley,  Const.  Lim.  5th 
«d.  p.  211 ;  People  em  rel.  Fowler  v.  Bull,  46 
N.  Y.  57,  7  Am.  Rep.  302;  Bailey  v.  State, 
30  Neb.  8B5,  47  N.  W.  208;  Wadeworth  v. 
Onion  P.  B.  Co.  18  Colo.  600,  23  L.  R.  A. 
S12,  33  Pac.  616;  MoPhereon  v.  Blaeker,  B2 
Mich.  377,  16  L.  R.  A.  475,  52  N.  W.  480. 

Uesen.  Elliott  *  Btllwtll  for  respond- 

Oorsom,  J.,  delivered   the  opinion   of  the 

This  u  an  appeal  from  ui  order  sustain- 
ing a  demurrer  to  the  complaint.  It  is  al- 
leged in  the  complaint  that  the  defendant 
Friedrich  Berndt  is  an  insane  person,  mental- 
ly incompetent  to  manage  his  property,  and 
bas  been  such  since  the  18th  day  of  January, 
1889  ;  that  on  the  22d  day  of  January,  1S89, 
the  defendant  Theodore  Bemdt  was  duly  ap- 
pointed guardian  of  the  person  and  estate 
«f  tbe  defendant  Friedrich  Bemdt;  that  on 
the  16th  day  of  January,  1886,  defendant 
Friedrich  Bemdt  was,  and  ever  since  baa 
been,  and  now  is,  an  unmarried  person,  and 
has  no  children  or  heirs  within  the  United 
States  dependent  upon  his  estate  for  sup- 
port; that  on  the  21st  day  of  Uay,  1889, 
said  Friedrich  Berndt  was,  at  the  request  of 
his  guardian,  the  above-named  defendant 
Theodore  Bemdt,  duly  ordered  to  be  taicen  to 
the  hospital  for  the  insane  at  Yftnkten, 
where  he  has  ever  since  been,  and  now  is,  an 
inmate,  receiving  treatment  and  mainte- 
nance therein;  Uiat  on  the  last' mentioned 
date  said  Friedrich  Bemdt  had  and  owned 
property  in  Bon  Homme  county,  in  this 
state,  consisting  of  480  acres  of  farm  land, 
-of  which  he  has  ever  since  been,  and  now  is, 
the  owner  in  fee,  and  that  said  estate  is  un- 
encumbered and  is  worth  the  sum  of  17,000; 
that  the  plaintiff  county  haa  paid  out  for  and 
«n  account  of  tbe  defendant  Friedrich 
Berndt,  at  the  request  of  his  guardian  above 
named,  for  his  care,  treatment,  and  support 
in  the  hospital  for  the  insane  since  the  Ist 
day  of  July,  1891.  the  sum  of  $1,568:  that 
«n  the  2gth  day  of  January,  1898,  the  board 
«f  county  coDimiflsioncrs  of  the  plaintiff 
<wunty  instructed  its  county  auditor  to  pre- 
sent to  the  defendant  Theodore  Berndt,  guar- 
dian as  aforesaid,  a  bill  for  the  amount  so 
inmrred  and  paid  out  by  the  plaintiff  for 
SO  L.  R.  A. 


the  treatmmt  and  maintenance  of  the  said 
Friedrich  Bemdt  at  said  hospitel  for  the  in- 
sane, and  demand  payment  of  such  sum ; 
that  afterwards  said  county  presented  ta 
said  Theodore  Berndt,  as  guardian,  a  duly- 
verified  bill  for  the  amount  so  paid  out  and 
expended  by  this  plaintiff,  which  said  bill 
said  defendant  then  and  there  refused  la 
pay,  wherefore  this  plaintiff  demands  judg- 
ment against  said  Friedrich  Bemdt  and 
Theodore  Bemdt,  as  guardian,  for  tbe  said 
sum,  with  interest  at  7  per  cent  from  Janu- 
ary 1,  1S09,  and  that  said  Theodore  Bemdt 
pay  to  the  plaintiff,  out  of  the  property, 
moneys,  and  credits  in  his  hands  as  guar- 
dian, the  said  sum,  with  intei«st,  besides  the 
coste  and  disbursemente  of  this  action.  To 
this  complaint  the  defendants  interposed  a 
demurrer  upon  the  ground,  among  others, 
"that  the  complaint  d<»s  not  state  facte  suffi- 
cient to  constitute  a  cause  of  action  against 
tbe  defendante,  or  either  of  them." 

Counsel  for  the  appellant  contends  that 
under  the  provisions  of  an  act  entitled  "An 
Act  Providing  for  the  Reimbursement  of 
Counties  tor  tie  Eipense  of  Maintenance  of 
Insane  Persons  in  Certain  Cases,"  approved 
March  11,  1896  (being Laws  1S95,  chap.  98), 
the  plaintiff  is  entitled  to  maintain  tills  ac- 
tion. Section  1  of  that  act  reads  as  fol- 
lows ;  "The  amount  incurred  by  any  county 
of  this  state  for  treatment  and  maintenaucs 
of  any  insane  person  in  the  hospitel  for  the 
insane  shall  be  a  charge  against  the  esteto 
of  such  insane  person:  provided,  that  tbe  in< 
sane  person  has  no  heirs  within  the  United 
Stetes  dependent  on  said  estate  for  support, 
and  that  no  real  property  shall  be  sold  dur- 
ing the  life  of  the  insane  person ;  and  fur- 
ther provided,  that  no  personal  property 
shall  be  sold  under  Ave  years  from  the  date 
of  the  sending  of  such  insane  person  to  the 
asylum,  unless  by  order  of  the  court  upon 
the  death  of  the  insane  person  or  when  such 
property  is  liable  to  deteriorate  in  value  dur- 
ing the  time  above  specified,  and  when  sold 
as  above  the  county  judge  shall  safely  in- 
vest the  proceeds  thereof  for  the  benefit  of 
the  insane  person."  The  facte  as  allied  in 
the  complaint  bring  this  case  clearly  within 
the  provisions  of  the  act,  and  this  seems  not 
to  be  controverted  by  counsel  for  the  re- 
spondente,  but  they  insist  that  the  act  is  un- 
constitutional, for  tbe  reason  that  it  does 
not  make  the  eetetes  of  all  insane  persons 
liable,  but  only  in  exceptional  cases,  vit, 
those  named  in  the  proviso,  which  reads  as 
follows;  "Provided,  that  the  insane  person 
has  no  heirs  within  the  United  Stetes  de- 
pendent on  said  estate  for  support. "^ — and 
granting  immunity  to  every  other  insane 
person,  and  the  privilege  of  treatment,  ete., 
in  the  insane  asylum  free  of  expense,  as  pro- 
vided by  chapter  68,  Laws  IB85  (being 
Comp.  Laws,  S  248),  They  insist  that  said 
proviso  is  in  conBict  with  S  23,  art.  3,  and 
i  18,  art.  0,  of  the  stete  Constitution.  'Sec- 
tion 23,  art.  3,  reads  as  follows:  "The  leg- 
islature is  prohibited  from  enacting  any  pri- 
vate or  special  laws  In  the  following  cases: 
.  .  ,  (9)  Granting  to  an  individual,  as- 
sociation, or  corporation  any  special  or  ex- 
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-cluaiv*  privilc^,  immunitf,  or  fruiebise 
whAtercT."  In  our  opinion,  the  act  o1 
ii  Dot  k  privkte  or  special  Is.w,  withi 
mesDing  id  that  section.  It  ia  a  general 
law,  in  t«rniB  applicable  to  all  persoiiB  with- 
in the  designated  dasB,  viz.,  those  having  no 
heirB  within  the  United  Statei  dependent 
-on  Buch  estate  for  support;  and  it  does  not 
grant  or  purport  to  grant  to  an  individual, 
«MOciation,  or  corporation  any  special  or  er- 
«lustve  privilege,  immunity,  or  franchise. 
Reetion  18,  art.  a,  provides:  "No  law  shall 
be  passed  granting  to  any  citizen,  clasi 
-citizrais,  or  corporation,  privileges  or  ini 
nitiea  which  upon  the  same  terms  shall  not 
■cqiuillT  belong  to  all  citizens  or  corpora- 
Utma."  The  act  of  1895  does  not  grant  or 
purport  to  grant  to  any  class  of  citizens  priv- 
ileges or  immunities  which,  upon  the  same 
terms,  do  not  equally  belong  to  ail  citizens. 
It  ia  certainly  competent  for  the  l^sla 
ture  to  provide  that  certain  insane  persons, 
ne.  those  possessing  estates  with  no  heirs 
■depending  upon  said  estates  for  support, 
•bould  be  responsible  for  the  expenses 
curred  in  their  care  and  treatment  at 
hospital  for  the  insane,  while  another  class 
of  insane  persons,  vie.  those  having  heirs  de- 
pendent upon  said  estates  tor  support, 
should  be  relieved  from  that  liability.  This 
«ourt  has  often  said  that  it  will  only  declare 
aji  act  of  the  legislature  unconstitutional 
when  it  is  clearly  in  conflict  with  some  pro- 
vision of  the  state  or  national  Constitution. 
tt  the  question  Is  in  any  manner  doubtful, 
the  doubt  will  be  resolved  in  favor  of  Ui« 
legislative  action.  The  legialati 
act  referred  to,  divides  insane  persons,  for 
ihe  purposes  of  the  act,  into  two  classes; 
and  it  provides  that  persons  belonging  to 
the  class  having  no  dependent  heirs  shall  be 
liable  for  their  support  at  the  hospital  for 
'the  insane,  and  leaves  in  the  second  class 
insane  persons  having  dependent  heirs,  who 
are  not  made  so  liable.  It  will  be  observed 
"that  all  persons  belonging  to  the  first  class 
are  made  liable.  No  discrimination  ia  made 
*s  to  any  person  in  that  class.  Mr.  Cooley, 
in  his  work  <hi  Constitutional  Limitations, 
■aya:  "Laws  public  in  their  objects  may, 
unless  express  constitutional  provision  for- 
Ijids,  be  either  general  or  local  in  their  sp- 
plicaUon.  They  may  embrace  many  sub- 
jects, <v  one,  and  they  may  extend  to  all 
«iti2ene,  or  be  confined  to  particular  classes, 
ai  minors  or  mari'ied  women,  bankers  or 
traders,  and  the  like.  The  authority  that 
Instates  for  the  state  at  large  must  deter- 
mine whether  particular  rules  shall  extend 
to  the  whole  state  and  all  its  citizens,  or, 
on  the  other  hand,  t«  a  subdivision  of  the 
state,  or  a  single  class  of  its  citizens,  only. 
.  .  .  If  the  laws  be  otherwise  unobjec- 
tionable, all  that  can  be  required  in  these 
cases  is  that  they  be  general  in  their  applica- 
tion to  the  class  or  locality  to  which  Ciey 
apply,  and  they  are  then  public  in  charac- 
ter; and  of  their  propriety   and   polii 
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within  the  class  designated,  is  clea.rly  within 
the  legislative  power.  The  legislature  ia 
constantly  passing  acta  applicable  to  partic- 
ular classes  of  persons,  such  as  minors,  mar- 
ried women,  indigent  and  infirm  persons  hav- 
ing no  means  of  support,  and  insane  persona. 
Will  it  be  claimed  that  these  laws  are  uncon- 
stitutional because  all  of  the  citizens  of  the 
state  are  not  included,  or  because  the  classes 
are  subdivided  for  proper  reasons!  Can  it 
be  said  that  such  laws  grant  to  citizens,  or  a 
class  of  citizens,  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens  I  We  apprehend 
not.  As  we  have  seen,  the  law  of  1895  makes 
all  insane  persons  bavins  no  heirs  dependent 
upon  their  estates  equally  liable  to  counties 
which  may  contribute  to  their  support  as  in- 
mates of  Uie  hospital  for  the  insane.  It  w 
true  that  it  does  not  make  all  insane  persons 
thus  provided  for  liable,  but  this  fact  consti- 
tutes no  objection  to  the  law  that  could  not 
be  made  to  the  law  providing  that  min<H« 
over  fourteen  may  nominate  their  own  giiar- 
dian,  while  minors  under  that  age  are  denied 
that  privilege  (Comp.  Laws,  S  S984],  or  the 
law  providing  that  counties  shall  relieve  and 
suppDrt  all  poor  and  indigent  persons  when 
they  shall  stand  in  need  thereof,  white  all 
other  citizens  roust  provide  for  their  own 
support.  Comp.  Laws,  9  2143.  Here  it  will 
be  noticed  that  the  class  of  indigent  persons, 
only,  is  provided  for,  while  other  citizens  are 
not  entitled  to  be  supported  at  the  expense 
of  the  county.  In  the  case  at  bar  it  might 
as  consistently  be  claimed  that  privileges 
and  immunities  were  granted  to  insane  per- 
sona not  granted  to  other  citizens  of  the 
state,  and  that  the  law  providing  for  their 
support  is  unconstitutional. 

It  is  hardly  necessary  to  pursue  this  dis- 
cussion further,  as  the  power  of  the  legisla- 
ture to  provide  laws  applicable  to  particular 
classes  of  citizens  is  too  well  established  to 
require  the  citation  of  authorities.     If  the 
law  had  provided    that  certain   insane  per- 
sons, not  having  heirs  dependent  upon  their 
estates  for  support,  should  be  liable,  whils 
other     insane    persons     similarly    situated 
abould  not  be  liable,  of  course  the  law  would 
be  objectionable,  as  conflicting  with  the  pro- 
of the  Constitution,  as  there  would 
leges  and  immunities  granted  to  cer- 
tain citizens   which    were    denied  to  otiicra 
milarly  situated.     But  in  this  act  the  dis- 
inction  between  the  two  classes  is  clearly 
nd  wisely  drawn.     The  legislature  has  very 
properly  said  that  insane  persons  havin?  no 
'rs   within  the  United   States   dependent 
in  their  estates  for  support  should  be  lia- 
to  reimburse  the  counties  for  moneys  ex' 
pended  for  their   support   and   maintenanc* 
and,  it  is  said,  on  the  other  hand,  that  in- 
sane persons  having  heirs    dependent   upon 
their  estates  for  support  shall  not  he  liable. 
Such  a  law  is  clearly  within  the  legislative 
power.     We  are  unable  to  discover  any  pro- 
.     .  .        .         I   vision  in  the  Constitution  that  inhibits  sui^ 

l^slature  must  judge.  Cooley,  Const,  legislation,  and  ft  oertainly  seeras  just  and 
Lim.  6th  ed.  pp.  482,  463  [0th  ed.]  479-  proper  that  a  single  man,  having  an  estate 
481.  The  law  in  question,  thersfore,  mak-  valued  at  $7,000,  should  be  required  to  reim- 
ing  no  discrimination  in  favor  of  any  person  burse  the  count?  for  the  expenses  incurred 
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in  fail  support  aa  ui  insane  patient,  while  it 
might,  OD  the  other  hand,  be  a  great  hnrd- 
•hip  to  require  one  having  a  wife  and  depend- 
ent children  to  bo  contribute  to  hie  support 
in  his  unfortunate  condiUon.    We  are  of  the . 


opinion  that  the  learned  circuit  court  toc^ 
an  erroneous  view  of  the  law  of  1895,  and 
that  it  should  have  overruled  the  demurrer 
to  the  complaint. 

The  order  of  the  Circuit  Court  U  rmxnfd. 


GEORGIA   SUPREME   COURT. 


W.  R.  CARTER,  Flff.  in  Err., 
SOUTHERN  RAILWAY  COMPANY. 
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•A  peraaa  irko,  IiaTlBK  ■»  obarKCi  *■ 
iiseiil,  Ihe  Kooda  ot  aBotker,  makes 
with  ■  eommou  carrier  a  contract  to  eblp 
aacb  eoods.  In  wblch  the  agencr  Is  not  dla- 
elaied,  DiBj  maintain  an  action  In  his  ews 
name  tar  a  breach  of  sncb  contract. 

(June  e,  IBOO.) 


ERROR  to  the  Superior  Court  for  Telfair 
County  to  review  a  judgment  in  favor 
-of  defendant  in  an  action  brought  to  recover 
damages  for  the  bresjsh  of  a  shipping  con- 
tract.    Seversed. 

The  facts  are  stated  in  the  opinion. 

Ifr.  £.  D.  OraliKin  for  plaintiff  in  error. 

Me$sra.  DelAoj  ft  Blahop  tar  defeudaat 


Oabb,  J.,  delivered    the    opinion    of    the 

Carter  sued  the  railroad  company  for  dam- 
ages reHuiting  from  the  breach  of  a,  contract 
of  shipment  which  the  defendant  had  entered 
into  with  the  plaintiff.  On  the  trial  the 
plaintiff  introduced  in  evidence  a  receipt 
signed  by  an  agent  of  the  defendant,  of  which 
the  following  is  a  copy:  "Received  from  W. 
B.  Carter  the  following  articles  in  apparent 
good  order,  contents  and  value  unknown,  as 

r  coupon  attached,  to  be  transported  to  W. 
Carter,  MeRae.  Oa.,"— setting  forth  the 
articles  shipped.  The  plaintiff  testiRed  that 
the  distance  from  the  point  from  which  the 
goods  were  shipped  to  their  destination  was 
30  miles;  that  they  ihould  have  been  de- 
livered in  .twenty-four  hours,  which  was  a 
reasonable  time;  that  the  goods  were  new, 
and  in  good  condition,  when  delivered  to  the 
defendant;  that  they  were  not  delivered  by 
it  at  the  point  to  which  they  were  shipped 
until  twenty-five  daya  had  elapsed  from  the 
time  they  were  delivered  to  the  defendant; 
and  that,  when  delivered,  some  of  the  j^oods 
were  in  such  a  damaged  condition  that  they 
were  rendered  worthless,  and  all  of  them 
were  more  or  leas  damaged.  Just  before 
leaving  the  witness  stand,  the  plaintiff 
stated:     "The  goods  belonged   to   my   wife, 
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Note. — As  to  agent's  right  to  maintain  ac- 
tlan  on  contract  made  for  principal,  ae*  also 
Walls  V.  MlMOurl  F.  R.  Co.   (Uo.)   S  L.  B.  A. 


Mary  Carter.     She  owned   them,  and   I   had 

the  goods  in  my  charge  as  her  agent."  There 
tieing  no  further  evidence  for  tiie  plaintiff, 
the  court,  upon  motion  of  defendant's  coun- 
sel, granted  a  nonsuit  on  the  ground  that 
the  goods  alleged  to  have  been  dama^i'd  did 
not  belopg  to  the  plaintiff,  but  to  his  wife. 
To  this  judgment  the  plaintiff  excepted.  The 
question,  therefore,  presented  for  decision  is 
whether  or  not  the  plaintiff  could  maintain 
the  action  in  bis  own  name.  It  is  an  ele- 
mentary prindple  that  the  action  on  a  con- 
tract must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  Interest  is  vested, 
and  that  the  legal  interest  in  a  contract  i» 
in  the  person  to  whom  the  promise  is  made, 
and  from  whom  the  consideration  passes. 
16  Ene.  PI.  ft  Pr.  iSQ,  500;  Civil  Cod^  f 
4S39.  In  the  present  case  the  plaintiff,  al- 
though in  reality  he  occupied  the  relation  of 
agent  of  his  wife  to  take  charge  of  the  goods 
shipped,  was  named  both  as  the  consignor 
and  consignee  in  the  contract  of  shipment, 
with  no  reference  whatever  therein  to  the 
fact  of  his  agency.  Under  such  circum- 
stances  the  action  could  be  maintained  in  his 
own  name.  Qenerally,  it  is  true,  an  agent 
has  no  right  of  action  upon  a  contract  made 
with  his  principal,  but  he  has  a  right  of  ac- 
tion in  his  own  name  "where  the  contract  is 
made  with  the  agent  in  his  individual  name, 
though  his  agency  be  known."  Civil  Code. 
5  3037  (3).  Certainly,  the  action  could  be 
maintained  where  the  fact  of  agency  and 
the  name  of  the  principal  are  both  concealed 
by  the  agent.  In  such  a  case  the  agent  if, 
in  contemplation  of  law,  the  real  contract- 
ing party,  to  whom  the  promise  of  the  other 
party  was  made,  and  who  is  entitled  to  en- 
force it.  Mechem,  .Agency,  }  7S5;  Storv, 
Agency,  9th  ed.  I  30.^.  But  the  plaintiff 
was  the  consignor  of  the  goods  shipped.  The 
contract  was  made  with  him,  and  he  is  pri- 
marily liable  for  the  transportation  charges. 
The  carrier  dealt  with  him  as  the  ovmer  of 
the  goods,  and  could  not,  in  an  action  by  the 
plaintiff  to  recover  the  goods,  dispute  the 
title  unless  the  title  of  the  real  owner  wa» 
sought  to  be  enforced  against  the  carrier. 
Civil  Code,  i  22BS.  In  the  case  of  Haas 
V.  Kansas  City.  Ft.  S.  &  G.  R.  Co. 
81  Ga.  7  [12,  7  S.  E.  829,  suit  was 
brought  by  Haas  upon  a  contract  or 
bill  of  lading  made  by  the  defendant  with  one 
Ayres.  It  was  held  that,  "the  bill  of  lading 
for  the  flour  not  having  been  indorsed  to 
plaintid  by  the  party  in  whose  favor  it  waa 
issued,  the  former  could  not  maintain  an  ac- 
tion against  the  company  upon  it."  It  ap- 
pears from  the  record  in  that  case  that 
Ayrei  waa  the  consignor,  and  Haas  the  ooth- 
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dguee.  The  preaent  chief  justice  uys  in 
the  opinion:  "The  record  doea  not  ihow 
thkt  this  bill  of  lading  wm  usigned  «r  in- 
dorsed by  Ayrea  to  Haa«.  Thia  being  true, 
Hans,  uDder  our  Code,  could  not  bring  suit 
on  the  contract  made  between  tbe  rkilroad 
eompanj  and  Ayres." 

The  court!  ot  both  this  country  and  En?- 
Uad  are  now,  with  a  few  exceptiona,  all 
agreed  that,  where  Uie  consignor  makes  the 
contract  ol  shipment  with  the  carrier,  be 
may  bring  ftn  action  for  loss  o[  or  injury 
to  tbe  consignment,  although  he  may  not  be 
tbe  actual  owner  of  the  property.  In  auch 
a  ease  tbe  privity  of  contract  betwaen  the 
carrier  and  the  consignor  ia  a  sufficient  foun- 
dation on  which  to  base  the  action.  It  is 
also  well  settled  by  the  authorities  that 
where  a  consignor,  who  ia  himself  not  the 
real  owner,  recovers  damages  from  the 
carrier  for  a  breach  of  the  contract  of  carri- 
age, the  recovery  inures  to  the  benefit  of 
the  owner,  and  the  consignor  is  regarded 
simply  aa  tbe  trustee  of  an  express  trust. 
It  would  seem  to  follow  neceeaarily  from 
this  that  a  recovery  by  the  consignor  for  a 
breach  of  the  contract  would  he  a  bar  to  an 
action  by  the  owner  in  tort  for  tbe  injury 
done  him.  The  English  courts  have,  so  far 
as  we  are  aware,  uniformly  adhered  to  tbe 
rule  that  an  action  for  a  breach  of  a  con- 
tract of  carriage  made  with  the  consignor 
may  be  maintained  by  him.  In  Davit  v. 
Jamet,  G  Burr.  2680,  a  decision  rendered  in 
1770,  it  was  held  that  "action  lies  against 
carrier  in  name  of  coneignor,  who  agreed 
with  bim  and  was  to  pay  him."  The  ques- 
tion was  squarely  made  in  that  case,  and 
the  court  reached  the  conclusion  above  indi- 
cated. Lord  Mansfield  said,  in  tbe  opinion 
which  he  rendered  in  that  case:  "This  is 
an  action  apon  the  agreement  between  tbe 
plaintiffs  and  the  carrier.  The  plaintiffs 
were  to  pay  him.  Therefore  the  action  is 
properly  brought  by  the  pereooa  who  agreed 
with  bim  and  were  to  pay  him."  This  de- 
cision, aa  above  stated,  waa  uniformly  ad- 
hered to  by  the  English  courts,  and,  there 
being  in  this  state  no  ata.tute  law  to  oonSict 
with  the  rule  therein  announced,  it  became, 
by  force  of  our  adopting  statute,  the  law  of 
this  state.  In  Moore  v.  Wilson,  1  T.  R.  669, 
tbe  doctrine  announced  in  the  caae  just  re- 
ferred to  was  reaffirmed,  and  the  court  held 
further  that  it  was  immaterial  whether  the 
hire  was  to  be  paid  by  the  consignor  or  the 
consignee,  as  the  former  was,  in  law,  liable 
to  the  carrier  for  the  hire.  In  Joteph  v. 
Snox,  3  Campb.  320,  it  was  held  that  an  ac- 
tion by  the  consignor  would  He.  The  opin- 
ion was  rendered  by  Lord  Ellenborough,  who 
aaid;  "1  am  of  opinion  that  this  action 
well  lies.  There  is  a  privity  of  contract  ea- 
tahlished  between  these  parties  by  means  of 
the  bill  of  lading.  That  sUtes  that  the 
goods  were  shipped  by  the  plaintiffs,  and 
that  the  freight  for  tbem  was  paid  by  the 

JilaintiSs  in  Dandon.  To  the  plaintiffs,  there- 
ore,  from  whom  the  consideration  moves, 
and  to  wfaom  the  promise  ia  made,  tbe  de- 
fendant is  liable  for  the  nondelivery  of  the 
goods.  After  rach  a  bill  of  lading  has  been 
eOL.R.  A. 


signed  by  hia  agent,  ha  cannot  say  to  the 
shipper  they  have  no  intorest  in  the  gooda, 
and  are  not  damnified  by  his  breach  of  con- 
tract. I  think  tbe  plaintiffs  are  entitied  to 
recover  the  value  of  the  gooda,  and  they  will 
hold  tbe  sum  recovered  as  trustees  for  tbe 
rest  owner."  In  Dunlop  v.  liomhert,  6 
Ciark  &.  F.  600,  the  House  ot  Lords  held: 
"Though,  generally  speaking,  where  there  ia 
a  delivery  to  a  carrier  to  deliver  to  a  con- 
sif^nee,  the  latter  is  the  proper  person  to 
bring  the  action  agninst  the  carrier,  yet,  i( 
the  consignor  make  a  special  contract  with 
the  carrier,  such  contract  superledcii  the  ne- 
cessity of  showing  the  ownership  in  the 
goods,  and  the  consignor  may  maintain  the 
action,  though  the  goods  may  be  the  property 
of  the  consignee."  The  "special  contract" 
referred  to  in  the  above  quotation  was  sim- 
ply a  bill  of  lading  declaring  that  the  goods 
were  to  be  delivered  to  Matthew  Robson, 
"freight  for  the  said  goods  being  paid  by 
William  Dunlop  i.  Co.,"  the  plaintiffs.  The 
case  of  Daves  v.  Pech,  8  T.  H.  330,  is  some- 
times cited  as  authority  for  a  coittrary  rule. 
That  case  is  thus  commented  upon  and  dis- 
tinguished by  Judge  Turley  in  the  case  ot 
Carter  v.  Graves,  9  Yerg.  HO,  450  r  In  that 
case  "an  action  on  tbe  case  was  brought  by 
a  consignor  against  a  common  carrier  for 
not  safely  carrying,  according  to  bis  under- 
taking, in  consideration  of  a  certain  hire 
and  reward  to  be  therefor  paid,  two  casks  of 
gin  from  London  to  one  Thomas  Aday  at 
Hillmorton,  in  Warwickahira,  The  court 
i^etermincd  that,  if  a  consignor  of  goods  de- 
liver tliem  to  a  particular  carrier  by  the  or- 
der of  a  consignee,  and  they  be  afterwards 
lost,  the  consignor  cannot  maintain  an  ac- 
tion against  the  carrier,  and  that  the  action 
can  only  be  maintained  by  the  consignee.  In 
this  case  there  is  no  contract  with  the  con- 
signer  by  the  carrier  for  the  delivery  of  the 
articles;  the  freight  is  not  paid  by  him; 
the  property  is  delivered  to  a  carrier  speci- 
fied by  the  consignee ;  and,  more  than  all, 
the  court,  in  the  opinions  delivered,  refer  to 
the  eases  of  Dai'is  v.  James,  8  Burr.  2880, 
and  Moore  ».  WiUon,  1  T.  R.  059,  and  recog- 
niite  them  as  eound  authority."  A  leading 
American  case  is  Blrtne\ard  v.  Pane.  8  Gray. 
281,  where,  after  an  elaborate  review  of  the 
authorities.  Chief  Justice  Shaw  reached  the 
conclusion  that  "the  shipper  named  in  a  bill 
of  lading  may  sue  the  carrier  lor  an  injury 
to  the  goods,  although  he  has  no  property, 
^encrai  or  special,  therein."  The  reason- 
ing upon  which  this  ruling  is  based  seems 
to  be  unanswerable,  and  the  decision  ought 
to  he  accepted  as  decisive  of  this  question. 
It  must  not  he  lost  sight  of  that  tbe  present 
action  was  based  upon  a  contrai^L  If  the 
action  had  been  based  upon  the  tort  of  the 
carrier  in  delivering  the  goods  in  a  damaged 
condition,  then  a  question  entirely  different 
from  that  involved  in  the  present  case  would 
be  raised.  In  such  a  ease  it  would  seem  that 
tbe  right  of  action  is  to  recover  for  the  in- 
jury to  the  intorest  or  right  in  the  property, 
and  the  shipper,  if  not  the  owner,  could  not 
bring  such  an  action.  The  distinction  be- 
tween such  a  ca«e  and  one  like  the  preaent 
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ma  pointed  out  In  FinM  r.  TFMtern  R.  Corf. 
112  Hm*.  624, 17  Am.  Rep.  128,  when  it  wu 
ruled,  in  effect,  thkt,  in  order  to  Authorize 
KD  action  by  Vae  aoiaigaoi  who  la  not  tKe 
owner  of  the  goods,  there  need  be  no  ezpre«a 
contrkct  between  him  and  the  carrier,  but 
that  the  action  ma;  be  nuuntained  upon  the 
contract  implied  b;  the  delivery  and  receipt 
of  the  goods  for  euria^,  if  no  action  ea 
dtlicto  has  been  begun  b;  the  consignee;  and 
that  the  consignor  will  hold  the  sum  recov- 
ered in  trust  for  the  consignee.  In  Carter  r. 
Qraw,  B  Yerg.  44Q,  it  was  bald:  "A  oon- 
BigDor  OULUM  ma.iotain  an  action  on  the  ease 
for  the  toes  or  injury  of  the  property  con- 
signed without  showing  that  ha  has  a  special 
or  general  right  thereto,  .  .  .  but  that 
he  may  in  ail  cases  maintain  an  action  of 
Assumpsit  upon  a  contract  to  deliver  the 
property  safely,  he  having  made  the  same, 
and  paid  or  become  bound  for,  the  considera- 
tion.'' in  Hooper  v.  Chioago  d  Ji.  W.  R. 
Co.  2T  Wis.  81,  61,  9  Am.  Rep.  439,  it  was 
said:  "The  shipper  is  a  party  in  interest  to 
the  contract,  and  it  does  not  lie  with  the  car- 
rier who  made  the  contract  with  him  to  say, 
upon  a  breach  of  it,  that  he  is  not  entitled 
to  recover  the  damages,  unless  it  be  shown 
that  the  consignee  objects ;  for,  without  tha.t, 
it  will  be  presumed  that  the  action  wa«  com- 
menced and  is  prosecuted  with  the  knowl- 
edge and  consent  of  the  consignee,  and  for 
his  benefit.  The  oonaignor  or  shipper  is,  by 
operation  of  the  rule,  regarded  as  a  truat^ 
of  an  express  trust,  like  a  factor  or  other 
mercantile  agent  who  contracts  in  his  own 


review  of  the  authorities  is  made,  is  South- 
ern Eap.  Co.  T.  Craft,  4S  Mis*.  480,  J9  Am. 
Rep.  4.  In  Ortat  Western  R.  Co,  v.  Jfo- 
Oomaa,  33  111.  18fl,  it  was  ruled:  "Where 
goods  are  shipped  upon  a  railroad  for  trans- 
portation, the  eoDsienor  may  sue  for  their 
nondelivery,  though  he  be  but  a  bailee.  Ho 
lias  such  a  special  property  in  the  goods  as 
to  give  hira  a  right  of  Action.  So  may  the 
real  owner  sue,  and  so  may  the  consignee." 
It  ws«  ruled  further  in  that  case  that,  which- 
ever of  these  three  first  obtains  damages,  it 
will  be  in  full  satisfaction  of  the  claims  of 
the  others. 

We  have  not  undertaken  to  collate  here  all 
of  the  cases  bearing  upon  this  question. 
Many  of  them,  perhaps  nearly  all,  are  cited 
in  the  decisiona  above  referred  to.  The  fol- 
lowing also  support  the  ruling  made  in  the 
f resent  case:  Ooib  v.  fdtnois  0.  R.  Co.  3S 
Dwa,  601  (syl.  point  8)  ;  Doios  v.  Cobb,  12 
T)arb.  310;  Harvey  Y.  Terre  Baute  d  I.  B.  Co. 
74  Mo.  530;  AtekUon  v.  Ohioago,  R.  I.  d  P. 
R.  Co.  SO  Mo.  213;  Moore  v.  8\endt»e,  2 
Harr.  &  McH.  4S3;  Southern  Eap.  Co.  t. 
Caperton,  44  Ala.  101 ;  ViMouiS  P.  R.  Co. 
t.  Smith,  84  Tex.  348,  IS  S.  W.  SOS:  Hit- 
touH  P.  R.  Co.  V.  Boott,  4  Tei.  Civ.  App.  76, 
SO  8.  W.  230 ;  Ohio  d  U.  R.  Co.  v.  Emrioh, 
24  111.  App.  245 ;  northern  Line  Paaket  Co. 
y.  Shearer,  61  111.  2(13 ;  Brill  v.  Grand  Trunk 
Jt.  Co.  20  U.  C.  C.  P.  440;  iforon  v.  PortUmd 
Steam  Packet  Oo.  3S  Me.  56;  Conluwll  v. 
Pacific  Bap.  Co.  68  Ark.  487,  25  S.  W.  SOS; 
SOL.  R.  A. 


Ooodwj/n  T.  Douglaa,  Chevea,  L.  174)  3  Ene. 
PL  t  Pr.  826;  Hutchinson,  Carr.  {{  724  si 
aeq.;  fart*  v.  Qulf,  O.  A  B.  F.  R.  Co.  (Xd. 
Civ.  App.)  30  S.  W.  708;  Qaiveaton,  H.  d  8. 
A.  B.  Co.  V.  Bamstt  (Tex.  Civ.  App.)  28  S. 
W.  7B2;  Davit  v.  Jackaojimlie  Boutheaatem 
'4ne,  126  Mo.  68,  28  S.  W.  065.  There  ais 
.  few  easea  which  seem  to  hold  that  the  sole 
ight  of  action  against  a  carrier  for  loss  of 
ir  injury  to  goods  is  in  the  consignee,  not- 
withstanding a  contract  of  carriage  was 
made  with  the  consignor.  It  would  not  b* 
proQUble  to  attempt  to  reconcile  these  de- 
cisions. Some  of  them,  however,  will  be 
found  fUpon  examination  to  refer  to  actions 
ea  delicto  brought  by  the  consignee  as  the 
real  owner  of  the  goods.  Those  which  do 
hold  that  the  consignor  cannot  maintain  an 
action  for  a  breaHi  of  a.  contract  mode  by 
the  carrier  with  him  are,  as  has  been  seen 
above,  against  both  principle  and  the  great 
weight  of  authority,  and  ought  to  be  disre- 
garded. So  far,  however,  as  the  present  case 
19  concerned,  the  plaintiff  was  both  consignor 
and  consignee,  ano  the  real  owner  was  a  par- 
ty entirely  unknown  in  the  transaction.  We 
prefer,  however,  to  place  our  decision  upon 
the  ground  that,  as  the  plaintiff  was  the 
agent  of  the  realowner  of  the  goods,  and  had 
charge  of  the  same,  he  was  authorized  to  en- 
ter into  a  contract  of  shipment  with  the  car- 
rier; and  tha.t,  having  entered  into  this  con- 
tract, the  legal  interest  therein  was  vested 
~  im,  and  he  could  sue  for  its  breach.  The 
decision  of  this  court  in  Lookhart  v.  Weat- 
emd  A..  R.  Co.  73  Oa.  472,  doe*  not  conflict 
with  anything  ruled  in  tjie  present  case. 
The  plaintiff  in  that  case  had  no  contract 
.  with  the  carrier,  and  had  no  interest  what- 
evpr  in  the  property. 

was  contended  by  counsel  for  defendant 
Tor  that  the  plaintiff  in  the  present  ae- 

failed  to  make  out  a  prima  facie  esse 

of  liability  on  the  part  of  the  defendant  for 
'  ijury  to  the  goods,  and  that,  this  bein^  so, 
_ren  if  the  court  erred  in  pladng  bis  decision 
granting  a  nonsuit  on  the  ground  indicated 
in  the  order,  the  judgment  should  be  affirmed, 
as  the  right  result  was  reached,  though  the 
>(vrcng  reaaon  may  have  been  given  for  it. 
We  think  the  plaintiff  did  make  out  a 
prima  facie  case  of  liability,  and  consequent- 
ly the  judgment  of  nonsuit  was,  in  any  view 
of  the  cae?,  erroneous,  and  a  trial  upon  tha 
merite  should  he  had. 
Judgment  reveraed. 

All  the  Justices  concur,  exoept  TUk,  3., 
absent  on  account  of  sickness. 


J.  A.  STONE,  Plf.  i 


< Ga ) 

*t.    ^Tkea  a  client  nuliea  t*  bis  sttov- 

■Headnotsa  b;  Littlb,  1. 

Mots, — Seel  in  connection  with  this  casf 
that  of  Balej  t.  Bnreka  Coontj  Bank  (Nav.) 
13  L.  B.  A.  SIS. 


1900. 


Stoiii  v.  HnTKB. 


ney  ■  eommmilflBtlatt  or  stRtcment  In 

tb*  D>*i#nee  of  the  oupoilt*  p&rtf  ■«  to  1 
tivosaCTIon  in  hand,  it  la  not  confidential 
DrlTJLei:cd,  mud  the  attoroe?  !■  a  competent 
wltneM  to  tealll/  reipectlng  the  aame  on  the 
trial  ot  a  caae  arlalns  ont  of  mch  transaction 
between  the  admlnlattator  of  the  client  ai  " 
the  other  part;. 
*  **•"»!  erldenee  tendlas  to  skow  thi 
B  converKnce  of  lu«  wMi  r»llr  Bi^de 
la  extlnsulahment  of  a  debt,  and  that  the 
Branlor,  for  renaona  aatlafactorj  to  himaelf, 
deelred  that  the  grantee  ihould  par  over  to 
him,  on  delivery  of  the  convejance,  the 
amount  of  money  ipedfled  a  a  the  coo  aide  ra- 
tlon,  with  the  promlae  that.  If  thli  itbb  done, 
he  would  repay  uld  lum  Co  the  grantee,  does 
not  bare  the  effact  of  rarylnj  any  of  tbe 
tonna  or  condltloni  of  the  deed.  Snch  evi- 
dence soea  alone  to  the  point  u  to  what  was 
the  tnie  eonaldemtlon  of  the  Inatrument,  con- 
cernlnB  which  Inqntrj  always  can  tw  made. 
The  court  erred  In  granting  a  nonanlt. 

(Jane  6,  1900.) 

■pRROE  to  the  Superior  Court  for  Jatper 
±J  County  to  review  *  judgment  in  fnvor  of 
defendaate  in  an  action  brought  to  recover 
money  alleged  to  be  dtK  fromdefeadajita'  in- 
teatate  to  pta.intiff.     Reversed. 

The  facta  are  atat«l  in  the  opinion. 

MeMrg.  F,  Jordkn  &  Son  and  GsorBe  * 
OeorEe,  for  plaintiff  in  error: 

On  the  competency  of  Mai,  J.  C.  Key  to 
testify  aa  to  the  consideration  of  the  deed 
and  the  oontrart  between  Minter  and  Stone. 
as  daUiled  by  Minter,  when  the  deed  wai 

Corhett  v.  Gilbert,  24  Ga  4B9;  OoHmm  v. 
Johnson,  18  Ga.  458;  UcDougald  t.  Lane,  18 
Qa-  444  j  Bumtidt  v.  Terry,  61  Oa.  188- 
Broujn  v.  UaU\evia,  79  Ga.  8,  4  S,  E.  13. 

On  Maj.  Key's  competency  to  testify  to 
coDVeraation  between  Minter  and  Stone  as  to 
their  contract,  in  hie  preBence  before  the  deed 
was  written,  and  before  he  wag  employed  aa 
attorney  to  write  it,  see — 

Civil  Code,  {  5271;  Skellie  v.  Jamet,  81 
Ga.  419,  8  S.  E.  607 ;  Thojnpton  v.  WiUoiv, 
2B  Ga.  539;  Sharman  v.  Morton,  31  Ga,  34. 

If  there  is  any  evi den oe. whatever,  niHiBuit 
is  improper. 

Tison  V.  roicit,  IE  Ga.  491,  80  Am.  Deo 
708;  Dyson  y.  Btekam,  36  Ga.  132;  Augusta 
Amateur  llusical  Glut)  v.  Cotton  States  Me- 
akaaict'  A  Agri.  Fair  Aseo.  60  Ga,  436; 
East  a  West  R.  Co.  of  Alabnma  t.  Eims,  80 
Oa.  807,  6  8.  E.  595;  McConnell  v.  East 
Point  Land  Co.  100  Oa.  133,  28  8.  B.  80; 
Bamett  v.  Terry,  42  Ga.  283;  Woodruff  v. 
Alabama  Great  Southern  R.  Co.  75  Ga,  47 ; 
frank  v.  Atlanta  Street  R.  Go.  7B  Ga,  338. 

Consideration  is  always  open  to  inquiry. 

Butts  T.  Cuthbertsan,  6  Ga,  168;  Knight 
».  Knight,  28  On.  IBS;  Finney  t.  Cadwalla- 
ier,  66  Ga.  78;  Civil  Code,  i  3599;  Parrott 
T.  B^er,  82  Ga.  373,  fl  5.  E.  1068. 

Ifr.  J.  D.  KUpatrloI^  for  defendants  In 

The  court  did  not  err  in  repelling  the  evi- 
dence of  John  C.  E^.  ^e  evidence  offered 
was  acquired  1^  the  witnew  while  acting  as 
the  attorney  at  law  for  defendant*'  intes- 
60I..R.  A. 


tate,  and  acquired  by  reason  of  hii  employ- 
ment as  such. 

Civil  Code,  61B8  (2),  610B,  5871  Acts 
1887,  p.  30;  RaefU  v.  Jfoore,  5B  Oa.  B4;  Ste- 
phens T.  Mattox,  37  Oa.  289;  Riley  v.  John- 
ston. 13  Ga.  260;  Weal  v.  Patten,  47  Ga.  74; 
Martin  y.  Anderson,  21  Oa.  301 ;  Merohantti' 
B.ink  V.  Rawlt,  21  Ga,  239;  Osfiom  v.  Her- 
ron,  28  Oa,  315;  Caustiy  v.  Wiley,  27  Ga, 
444;  Doiier  v.  Hanell,  68  Oa.  572;  Freeman 
y.  Brewster,  93  Ga.  649,  21  S.  E.  165;  Peek 
V.  Boone,  90  Ga,  767,  17  S.  E.  68. 

The  court  did  not  err  in  granting  nonsuit. 

Bakery.  Dobbins,  87  Ga.  545,  13  S.  E. 
624;  Southiccsten  R.  Co.  y.  Millian,  62  Ga. 
807;  Ramsey  v.  Cofc,  84  Oa,  147,  10  S.  E. 
69S ;  Shomo  V.  Ransom,  02  Oa.  97,  18  S.  E. 
534 ;  Bedell  v.  Richmond  &  D.  R.  Co.  04  Oa, 
23,  20  S.  E.  262;  Pryor  y.  West,  72  Ga,  140j 
Paee  v.  Harris,  97  Oa,  357,  24  8.  E.  446. 

The  evidence  does  not  ^ow  a  contract 

Civil  Code,  I  3637;  6  Lawson,  Highta, 
Rem.  ft  Pr.  2223 ;  Crawley  v.  Blackman,  81 
Ga.  776,  8  S.  E.  533;  Btia  y.  RouUton,  38 
Oa  748,  15  S.  K  828. 

Idttls,   J.,   delivered   tlie  opinion  of  the 

Stone  instituted  an  action  against  Minter, 

administratrix,  and  Minter,  administrator, 
of  the  estate  of  William  8,  Minter,  making 
substantially  the  following  case:  That  the 
intestate  died  on  July  6,  18Q7,  and  at  the 
time  of  his  death  was  indebted  to  petitioner 
in  the  principal  sum  of  82,300,  besides  inter- 
est. That  said  ind^tedneas  arose  in  the  fol- 
lowing manner:  In  June,  1887,  the  intes- 
tate, who  was  aged,  infirm,  and  had  no  fami- 
ly, was  residing  on  his  farm  near  where  peti- 
tioner lives;  that  at  the  urgent  request  of 
the  intestate,  he  was  received  as  a  boarder  at 
the  house  of  petitioner,  wiUi  the  under- 
standing and  agreement  that  he  would  pay  to 
the  wife  of  petitioner  satisfactory  compenaa- 
tion  for  his  board,  no  spedflc  aum  being 
agreed  on ;  that,  in  addition  to  boarding  at 
the  house  of  petitioner,  the  intestate,  in 
March,  1888.  became  a  lodger  at  his  house, 
and  coirtinued  to  board  and  lodge,  under  the 
agreement  aforesaid,  from  said  respectiva 
dates  to  the  time  of  bis  death.  That,  after 
be  thus  became  an  inmate  of  petitioner's 
home,  tbe  Intestate  repeatedly  daelared  that 
he  intended  to  oonvey  a  part  of  hia  estate  to 
the  wife  and  children  of  petitioner  for  the 
kind  treatment  he  bad  received,  and  Id  pay- 
ment for  tbe  board  and  lodging  fumiahed 
him.  That  subsequently,  the  intestate  not 
having  performe.' 
tjoner  insiated  o 
for  board.  It  was  then  mutually  agreed 
that  the  sum  of  32.S00  vrould  be  a  fair  and 
reasonable  compensation  for  the  board  and 
attention  w4iich  the  intestate  had  received, 
which  sum  the  intestate  proposed  to  pay  by 
conveying;  to  petitioner  the  title  to  400  acres 
of  land  which  adjoined  the  premises  of  peti- 
tioner. This  proposition  was  accepted.  It 
was  then  further  proposed  by  the  intestate 
that,  inasmuch  as  nis  relative!  would  be  dis- 
satiatled  with  him,  and  cause  a  disturbance, 
if  the  land  was  conveyed  in  paym«nt  of  tha 


OKORQIt  HCPREMK  CODRT. 


JniTS, 


e  tor  1500,  be- 
ing the  consideration  to  be  mentioned  in  the 
deed,  uid  that  subsequenUy  he  (the  intes- 
tate) nould  refund  the  money  and  note  thus 
to  be  given  to  petitioner.  That  intestate 
EtAted  as  a  reaBon  for  desiring  to  mak^  thU 
arrangement  that  he  was  old  and  feeble,  and 
did  not  desire  to  be  n-orried  by  his  relatives. 
and  that  the  arranRement  proposed  by  him 
would  be  the  means  of  concealing  from  his 
relatives  the  true  transaction.  That,  rely- 
ing in  the  promiHe  ot  the  intestate  to  repnv 
him  the  sum  of  £2,300,  and  to  return  to  him 
hit  promissory  note,  petitioner  agreed  to  the 
proposition,  and  on  June  29,  1896.  he  paid 
to  the  intestate  $2,300  in  cash,  and  delivered 
to  him  hil  promissory  note  for  $500,  and  re- 
ceived a  deed  from  the  intestate  conveying 
to  him  the  aforesaid  land.  That  shortly 
thereafter  the  intestate  did  return  and  deliv- 
er to  him  his  note,  with  the  statement  that, 
as  soon  ss  he  was  well  enough,  he  would  go 
to  the  bank,  procure  the  money,  and  return 
it  also  to  the  pHitioner.  That  the  intestate 
was  prevented  from  bo  doing  by  sickness 
w-hich  terminated  in  his  death.  The  answer 
denied  specifically  and  at  length  all  the  al- 
legations in  reference  to  the  indebt^dneAS  and 
the  contract  as  Kt  up  by  petitioner.  On  the 
trini  of  the  case,  Maj.  ,Tohn  O.  Key  was  intro- 
duced ns  a  witness,  and  testified  as  follows; 
"I  knew  William  R.  Minter  in  his  lifetime. 
and  I  know  plaintitT.  This  deed  [referring 
to  a  deed  handed  to  bim1.  William  S.  Minter 
to  .Tbiiicw  a,  Stone,  dated  January  23,  1806. 
■  is  in  my  handwriting,  f  wrot*  it  at  the  in- 
stance and  re<iiiest  of  Mr.  Minter.  He  and 
Mr.  Stone  ivere  present  ilr.  Mint*^  said  on 
that  oceaainn.  in  the  presence  of  Mr.  Stone. 
that  be  snd  Mr.  Stone  had  acreed  upon  the 
eompensation  he  was  to  give  Stone  for  his 
bonrd,  lodirinc,  and  attention  for  several 
years  past.  ITe  siiid  that  he  and  Stone  had 
been  talkine  a  long  time  about  this  com. 
eation.  and  that  be  had  agreed  to  give  Stone 
that  piece  of  land,  and  wanted  me  to  w:  " 
a  deed  to  it  to  Stone  as  a  compensation 
his  having  renmined  and  lionrdcd  there 
Stone's.  He  said  that  tbey  had  agreed 
the  price  of  the  land  at  $2'8fl0.  and  he  ' 
going  to  make  him  a  deed  to  that  land :  that 
he  had  been  talking  about  making  a  will,  but 
he  thought  that  arrangMiient  would  not  do; 
that  it  would  involve  Stone  in  some  litiga- 
tion with  his  (Minter'sl  kin  after  his  death. 
lie  spoke  of  Stone  having  been  his  friend  and 
ooufldant.  and  said  that  he  had.  perhaps,  cre- 
ated n  suspicion  among  his  kindred  that  he 
would  do  mnre  for  Stone  than  for  them.  He 
■aid  that  Stone  had  done  more  for  him  than 
anyone  eUe  had  done,  and  that  he  did  not 
want  Stone  to  get  into  such  litigation,  and 
he  had  d.-e;der)  to  make  him  a  deed  to  the 
land.  He  said  that  his  people  would  be  ask- 
ing him  about  the  matter  of  this  deed,  and. 
In  order  th!it  he  misht  have  an  excuse,  and 
ss  Stone  had  the  money  to  pay  him  the  $2,- 
800,  he  wnntcd  it  to  appear  as  if  it  was  a 
lale,  and  that  he  would  pay  the  money  back 
to  Stone.  He  said  that  was  the  agreement. 
r.l)  L.  R.  A. 


IS  not  present  when  the  $500  noto  vtu 
executed  by  Stone,  but  In  the  eonvo-satioa 
just  related  Mr.  Mint«r  said  he  wanted  the 
de<>d  n^ade,  and  he  would  sign  it,  and  t^at  he 
and  Stone  would  arrange  Iralance  by  Stone's 
handing  him  $2,300  and  his  note  for  $500, 
and  that  both  money  and  noto  were  to  be  re- 
turned by  him  to  Stone."    Ou  c 

the  witness  said : 


Q.  Who   represented   Stone   in   that  mat' 

A.  Nobody  but  himself. 

Q.  Who  appealed  to  you  to  draw  that  pa- 
per [the  deed] T 

A.  Mr.  Minter, 

Q.  You  didn't  represent  Stone  at  all! 

A.  No,  air,  I  was  doing  this  for  Mr.  Min- 
ter. 

And  also;  "A  few  days  before  I  wrote  the 
devd,  I  heard  Mr.  Minter  and  Mr.  Stone 
talking  together  in  my  presence  about  this 
matter.  In  that  conversation  Minter  told 
Stone  that  he  was  going  to  give  him  that 
piece  of  land  valued  at  $2.S(N)  as  compensa- 
tion for  his  hoard  and  the  services  that 
Stone  bad  rendered  him  in  taking  care  of 
him.  He  paid  to  Stone  that  the  money  that 
he  was  to  pay  him  was  simply  a  sh.im,  and 
6\ed  so  he  could  say,  if  he  was  inquired  of 
about  it,  that  he  had  got  tlie  money  from 
him.  He  was  talking  to  Stone  then."  Coun- 
sel for  defendant  objected  to  this  evidence. 
and  moved  to  rule  out  the  same  on  the 
ground  that  the  facts  testified  to  were  a 
privileged  communication  between  attorney 
and  client,  and  therefore  inadmissible.  The 
court  sustained  the  motion,  and  ruled  out 
the  evidence,  to  which  ruling  the  plaintiff  ex- 
cepted. The  plaintiff  then  ini,roduced  a 
number  of  witnesses,  whose  evidence  tonded 
to  support  the  allegations  of  the  petition. 
The  plaintiff  having  closed,  defendant  moved 
for  the  grant  of  a  mmguit,  which  was  or- 
dered, and  to  wliicli  judgment  the  plaintiff 
also  excepted. 

1.  Section  519a  of  the  Civil  Code  declares 
that  certain  admissions  and  communications 
are,  from  public  policy,  to  be  excluded  as  evi- 
dence. Anionj;  these  are  communications 
between  attorney  or  counsel  and  client.  Sec- 
tion  n-2: 1  of  the"  same  Code  gives  the  rwle  to 
be  enforced  more  ejiplicitly.  Its  provisions 
are  that  "no  attorney  shall  be  competent  or 
compellable  to  testify  in  any  court  .  .  . 
for  or  against  his  client,  to  any  matter  or 
thing,  knowledge  of  which  he  may  have  ac- 
quired from  his  client  by  virtue  of  his  rela- 
tion as  attorney,  or  by  reason  of  the  antici- 
pated employment  of  him  as  attorney,  but 
shall  be  both  competent  and  compellable  to 
testify,  for  or  aaainst  his  client,  ns  to  any 
matter  or  thing,  knowledire  of  which  he  may 
have  acquired  in  any  other  manner."  Sec- 
tion 5inf  still  further  enlnrces  the  rule  re- 
lating to  privileged  communications,  and  de- 
clares that  "communications  to  any  attorney, 
or  his  clerk,  to  be  transmitted  to  the  at- 
torney pending  his  employment,  or  in  antiet- 


patioD  thereof,  shall  never  be  heard  by  tfae 

court,"  The  rules  establiBhed  by  these  eectioiiB 
«f  our  Code  are,  in  their  effect,  the  »aiii&  oh  bz- 
iated  at  common  law,  except  that  under  the 
common-law  rule  the  attorney  could  not  be 
compellMltotestifyas  to  communications, nor 
to  disclose  papers,  or  letters,  or  entries  made 
by  him  in  that  capacity;  while  our  statute 
goes  to  the  extent  of  declaring  that  the  at- 
torney shall  not  be  competent  or  compellable 
to  t«!'tify  for  or  against  his  client.  Lord 
Chancellor  Brougham  declared  that  the  rule 
was  not  founded  on  any  particular  import- 
ance which  the  law  attributes  to  the  business 
of  legal  professors,  or  any  particular  disposi- 
tion to  afford  them  protection,  but  out  of  re- 
gard to  the  interrets  of  justice,  which  could 
not  be  upheld,  and  to  the  administration  of 
justice,  which  oould  not  go  on,  without  the 
aid  of  men  skilled  in  jurisprudence,  in  the 
practice  of  the  courts,  and  in  matters  affect- 
injr  rights  and  allegations  which  form  the 
iiubject  of  judicial  proceeding;  and  that,  if 
fuch  communication  a  were  not  protected,  no 
tiian  would  consult  a  professional  adviser 
with  a  view  to  his  defenFe,  nor  safely  go  in- 
to »  court  either  to  obtain  redress,  or  to  de- 
fend himsrif.  Orcenouijk  v.  Oaskell.  1  MtI. 
4  K.  102:  Bfilton  v,  lAvcrpool.  1  Myl.  k  K. 
04.  9.'),  Mr,  Oreenleaf,  in  the  first  volume  of 
his  Law  of  Evidence  (E  239),  says  that  this 
lirivilejie  is  not  personal  to  the  attorney,  but 
-is  a  rule  of  law  for  the  protection  of  the  c!i- 
ent.  Mr.  Weeks,  in  hi*  treatise  on  Attor- 
neys at  Law  li  144),  gives  the  general  rule 
established  by  the  weight  of  authority  on 
this  subject  as  follows:  "An  attorney  is 
privileged  from  giving  evidence  of  any  con- 
fidential communication  made  to  him  by  his 
client,  or  concerning  which  he  has  been  in- 
formed in  his  professional  capacity  as  attor- 
ney for  the  client.  The  privilege  is  that  of 
the  client,  and  not  that  of  the  attorney." 
The  same  author  in  S  151,  says,  on  authori- 
ty, that  the  rule  does  not  extend  to  informa' 
tion  acquired  by  him  in  any  other  way  than 
by  such  confidential  communication  by  the 
client;  and  Mr.  Tlcst,  in  his  work  on  the 
Principles  of  Kvidence  (I  581  (,  ssys  that 
the  privilege  does  not  extend  to  maUera  of 
fact  which  the  attorney  knows  hj  any  other 
means  than  con  11  den  ti  a  I  comnumication  with 
his  client,  though,  if  he  had  not  been  em- 
ployed as  attorney,  he  probably  would  not 
hive  known  them.  It  appears  that  Mr,  Key 
was  an  attorney,  and  that  he  was  employed 
as  such  hv  the  deceased  at  the  time  the  deeH 
WB9  written,  it  is  thereby  established  that 
the  relation  of  client  and  attorney  did  exist 
at  the  time  the  deed  was  executed  between 
Stone  and  the  intestate.  It  is,  however,  con- 
tended that,  inasmuch  as  the  privilege  which 
the  law  allowed  fs  for  the  benefit  of  the  cli- 
ent, and  not  couneel,  the  rule  relates  only  to 
confidential  communications  existing  he- 
cauRc  of  such 'relation ;  that,  inasmuch  as 
the  communication  made  by  the  client  to  the 
attorney  was  in  the  presence  of  the  other 
party  to  the  contract,  it  was  not  in  law  such 
a  confidential  communication  as  could  not  be 
given  In  evidence  by  the  attorney.  There 
■eems  to  be  very  much  force  In  this  conteii' 
SOL.  R.  A. 


imparted  to  the  attorney  informatiou  about 
a  matter  which  is  to  be  concealed  from  the 
public,  but  it  is  founded  on  altogether  a  dif- 
ferent principle.  Having  respect  solely  to 
the  free  and  unembarrassed  administration 
of  justice,  and  to  the  security  of  all  men  in 
the  enjoyment  of  their  civil  rights,  no  man  is 
under  a  legal  obligation  to  disclose  facts  or 
eircumstances  which  would  render  questiona- 
ble his  demand  for  a  particular  right,  or  im- 
pair his  defense  to  another's  demand.  Origi- 
nally, suitors  and  defendants  appeared  per- 
sonally before  the  tribunal  which  interpreted 
and  administered  the  law.  Subsequently, 
however,  when  the  application  of  legal  prin- 
ciples and  the  forms  of  procedure  became 
more  complicated  and  intricate,  the  services 
of  persons  having  knowledge  of  the  one  a4)d 
skill  in  the  other  came  into  demand,  and  to 
fully  protect  the  rights  of  parties  litigant 
the  procurement  of  the  services  of  persona 
skilled  in  the  law  became  universal.  No 
man  being  compelled  to  himself  disclose  the 
weakness  of  his  case,  it  followed  almost  as 
a  necessary  consequence  that  the  person  who 
represented  him  and  presented  that  case 
could  not  do  so.  If  it  were  otherwise,  the 
fre<^  administration  of  justice  would  be  re- 
stricted, and  the  aseertainmnnt  and  enforce- 
ment of  rights  endangered.  Therefore  when, 
in  order  to  obtjvin  the  measure  of  his  rights, 
the  client  resorted  to  a  representative  who 
could  better  ,iudge  the  merits  of  bis  case,  and 
disclosed  to  him  the  facts  upon  which  the  as- 
certainment of  his  rights  must  depend,  tha 
law  of  public  policy  put  a  seal  upon  the  lips 
of  his  counsel  just  as  effective  as  the  inter- 
est of  the  client  placed  a  ban  upon  his  own 
disclosure;  and.  to  the  credit  of  the  profes- 
sion be  it  said,  that  as  a  mie  almost  without 
exception,  the  private  matters  of  the  client 
communicated  to  counsel  are  held  sncred. 
There  is  no  reason  why  an  attorney  may  not 
be  called  as  a  witness  to  give  evidence  of 
facts  within  his  knowledge.  In  the  adminis- 
tration of  justice  the  courts  will  compel  him 
so  to  do,  and  to  place  before  the  jury  his 
knowledfie  of  any  fact  in  issue,  except  as  to 
those  which  his  client,  depending  on  him  for 
advice  and  direction,  has  seen  fit  to  commun- 
icate in  order  to  obtain  the  full  measure  of 
his  right.  These  are  deemed  confidential  in 
the  interest  of  (he  client,  and  privileged  for 
his  protection:  but  when  communicaled  to 
other  persons,  and  when  others  are  allowed 
the  same  opportunities  of  knowledge  that 
the  attorney  posse'!ses.  the  confidential  rela- 
tion necessarily  did  not  exiirt,  end  the  privi- 
Icsfe  does  not  attach.  In  the  present  case  the 
conimunication  which  wa«  claimed  to  bo 
privileged  was  transmitted  to  the  attorney 
in  the  presence  of  the  other  party  to  the  con- 
tract. It  is  true  that  by  agreement  between 
them  the  public  were  not  to  be  informed  of 
their  private  arrangement.  Not  been  use 
such  information  would  add  to  the  streneth 
or  increase  the  weakness  of  either  side.     Ths 

Sarties  were  apparently  in  full  accord.  No 
ifferences  existed  between  them,  and  ii 
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dcr  to  caiT7  out  torma  upon  wtueh  they  were 
full;  Hgreed  Uie  cofnmuiiici.UoD  waa  made  to 
the  attorney  in  tiie  presence  erf  both,  and  the 
aecrecy  ncccaaary  t«  be  obBerred  did  not  af- 
fect tbe  contTBctf  but  W8«  for  the  purpose  of 
avoiding  eriticiama  and  questions  of  stran- 
gerg  to  their  asreement.  It  ia  the  tecreta  of 
the  client  which  affect  his  right  that  the  law 
does  not  permit  the  attorney  to  divulge,  and 
it  aeetna  to  be  well  settled  on  authority  that 
if  the  communication  made  by  the  client  to 
the  attorney  is  in  tbe  prpaence  of  tbe  other 

{arty  to  the  eontmct,  and  it  cornea  within 
ia  knowledge,  aueh  communication  ia  not  em- 
braced in  tJie  rule  which  prohibits  that  it 


159  of  his  treatina  on  Attorneye  at  Iaw,  de- 
clares as  an  exception  to  the  general  rule 
which  ve  have  atated  that  the  statnneiits  of 
parties  made  in  the  pretence  of  each  other 
may  be  given  in  evidence  by  attorneys,  be- 
cauae  audi  statements  are  not  in  their  na- 
ture confidential,  ajid  cannot  be  reg&rded  as 
privileged.  Mr.  Wbarton,  in  hit  liw  of 
EvidencB  ( g  587 ) ,  on  authority  says :  "Privi- 
l^e.  also,  baa  been  held  not  to  extend  to  eom- 
municntions  made  to  counsel  in  the  presence 
of  all  tbe  iNirties  to  the  oontroveray."  In 
the  case  of  Braiut  v.  Brand,  39  How.  Fr.  193, 
it  waa  ruled  that  communicationa  to  counsel, 
made  in  the  pretence  of  the  adverae  party, 
Are  not  privileged,  and  the  oounael  ia  a  com- 
petent witness  thereon.  The  same  ruling  is 
made  in  Britton  v.  Lornie,  45  N.  Y.  51.  In 
Hvmwel  v.  Kwtner,  182  Pa.  218,  37  Att.  815, 
it  wa«  ruled  that  "on  a  bill  in  equity  to  set 
aside  a.  deed  made  by  a  father  in  hia  lifetime 
to  his  daughter,  declarations  of  tbe  deceased 
to  hia  attorney  while  he  iraa  writing  the  deed 
are  not  privileged,  when  made  in  the  prea- 
enec  of  both  parties  to  the  transaction."  In 
this  connection,  see  also  Wyland  v.  Oriflith, 
»8  Iowa,  24,  114  N.  W,  073 ;  Frank  v.  Jforley, 
106  Mich.  035,  64  N.  W.  S77;  Rieo  v.  RicK. 
14  B.  Mon.  417;  "Wkitinp  v.  Barney,  30  N.  Y. 
330.  eO  Am.  Dec.  385.  Our  own  court  seema 
to  have  recoguiECd  the  aame  rule.  In  tbe 
cate  of  Corbctt  v.  Gil&erf,  24  Qa.  454,  it  waa 
ruled  that  an  attorney  who  it  called  on  to 
write  a  bill  of  sale  is  not  prohibited  by  the 
statute  from  giving  evidence  of  a  converta- 
tion  between  the  parties  in  rela.Uon  to  the 
contract,  and  in  Uie  case  of  Broom  v.  Mat- 
t\eu>»,  79  Oa,  1.  4  S.  E.  13,  this  court,  in  dit- 
cutaing  the  atatute  now  under  conaideratiou, 
eaid,  "Furthermore,  what  Is  known  to  both 
partiea  it  not  a  confidential  secret  in  a  aub- 
■eqaent  controversy  between  them."  See  al- 
so Bwnaide  v.  Terry.  61  Oa.  lee.  See  alto 
in  this  connection  O'Brien  v.  Spoldtnj,  102 
Oa.  4P0,  31  S.  E.  100,  and  notea  to  aame  case 
aa  reported  in  60  Am.  St.  Rep.  202-213.  We 
are  of  the  opinion,  under  tbe  anthoritiea 
cited  above,  that  the  court  erred  in  ruling 
out  the  testimony  of  Maj.  Key. 

2.  Ad  examination  of  tbe  opinion  ot  the 
TNy  able  and  careful  judge  who  prealded  in 
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the  trial  of  thia  e*ae,  which  acoompanies  th» 
record,  discloses  that  in  his  Ofnnioa  the  proof 
offered  to  eatabliah  the  fact  of  tbs  promiaa- 
by  the  intestate  to  repay  the  plaintiff  ths 
aum  of  (2,300  padd  under  tbe  circumstances 
detailed  was  an  effort  to  ingraft  on  the  deed 
a  verbal  agreement  incontittent  with  its 
terma.  We  do  not  so  understand  it.  He  ac- 
tion which  was  instituted  was  in  the  natur« 
of  an  action  tor  money  had  and  received. 
which  alwayt  lies  where  another  is  in  pos- 
teaoion  of  money  which,  ex  mqvo  et  bono. 
ought  to  be  {Mid  to  the  plaintiff.  The  deed 
recites  a  consideratJon  of  $2,800.  It  ia  true 
that  the  proof  submitted  tendri  to  show  that 
the  true  consideration  was  not  {2,600,  dot 
any  other  amount  of  money,  but  wat  the 
payment  of  a  debt  clajmed  by  tbe  petitioner 
to  be  due  him  by  the  intcatate  to  tbe  amount 
of  $2,800,  and  that,  while  the  petitioner 
paid  to  the  intestate  S2,800,  it  waa  on  an 
agreement  that  tbe  land  waa  in  fact  conveyed 
to  pay  the  d^t,  and  tbe  t2,S00  paid  to  the 
intestate  waa  to  be  repaid  to  the  petitioner. 
Such  an  agreement  in  no  wise  affects  tbe 
validity  of  the  deed,  nor  does  it  change  any 
of  its  terms.  It  is  true  that  it  ahowa  the- 
contideration  to  be  different  from  that  which 
is  expreased  in  the  deed.  The  consideration 
of  ft  deed  may  bo  inquired  into  without  af- 
fecting the  terms  of  the  contract,  and.  what- 
ever was  the  consideration  of  the  deed, — 
whether  it  was  (2.800,  as  expressed,  or 
whether  it  waa  the  payment  of  a  debt  of 
82,800. — really  becomet  immaterial.  So  that 
there  waa  a  consideration,  and  the  effect  of 
the  instrument  under  this  proof  ia  to  veat 
in  tbe  grantee  all  the  title  which  the  grantor 
possessed.  Nor  do  we  think,  as  tuggett^d  in 
his  opinion  by  the  judge,  that  the  evidence 
shows  that  the  right  of  action,  if  any  there 
was,  was  in  the  wife  of  the  petitioner,  and 
not  in  him.  The  auit  was  not  instituted  on 
the  original  agreement  to  pay  Mrs.  Stone 
for  tbe  board  of  the  intestate.  It  has  for  it*- 
foundation  the  agreement  on  the  part  of  the 
intestate  to  repay  to  the  petitioner  the 
amount  of  money  which  he  turned  over  to 
the  intestate  under  the  agreement  alleged. 
We  are  not  to  be  understood  as  passing  oxt 
tbe  merits  ot  this  case,  nor  deciding  as  to~ 
whether  the  evidence  offered  was  auflicient 
to  establish  the  conteittion  of  the  plaintiff. 
The,  questions  of  tact  involved  must  be  de- 
termined by  the  jury.  For  the  reasons  which 
we  have  given,  it  is  our  opinion  that  the  evi- 
dence of  Maj.  Key  waa  admiasible.  and  we- 
might  go  further,  and  add  that  without  it 
the  case  ought  to  have  been  submitted  to  the 
jury  for  determination  oi  the  facts.  Aa  it 
IS,  we  think  the  judge  erred  in  ruling  ont 
the  evidence  of  Key,  and  that  he  likewise- 
erred  in  granting  a  nonsuit. 

The  fiidgment  it  therefore  reverted. 


db.Google 


Hxro  T.  ABxAHAai. 


881 


Emiu  E.  HERTZ  >(  aL,  Pl/fj.  ui  Srr^ 


<no  G 


.  707.) 


•1.     The  iBtnlloB  ot  a  testator.  If  ttga.], 

goveruM  tbe  cod  at  met  Ion  of  bli  will,  and  la 
to  be  ascertnlned  from  ttie  worda  tbereof. 
If  be  naea  words  vhlch  clearly  create  one  «■• 
tate,  tbough  he  designed  another,  his  Inten- 
tion mnat  field  to  tba  mice  of  law. 
S.  A  will  i>  t*  ke  eoaBlriied  br  tbe  laiw 
•ilating  when,  npon  the  testitor'a  death,  the 
will  takea  effect,  (a)  Whether  word*  In  a 
will  made  br  ■  teatatar  wlio  dlea  before  tbe 
«ct  ot  Fetaruu7  IT,  18S4,  create  an  estate 
tall  la  to  be  controlled  b;  the  declalona  of  tbe 
BoBllali  eonrta  construing  aach  or  almllar 
worda  In  devlaea  of  real  propert;.  In  connec- 
tion with  the  statute  dt  donit  eondfttonall- 

S.  A  dBTla*  to  A  for  Iicr  separBte  nae, 
*nd.  In  ease  she  has  no  ls«ile,  to  B,  before  tbe 
act  of  1SS4,  la  a  derlaa  limited  upoo  an  IndeD- 
nite  failure  o(  issue,  wbicb,  under  the  English 
FDlea  ot  Interpretation,  created  an  estate  tall 
b7  Implication  under  the  statute  dt  doitit, 
and  la  therefore  enlarged  Into  a  fee-almple 
ertate  bj  our  act  ot  December  21.  1821. 
(a)  An  eiecaCory  davlae  wblcb  was  limited 
upon  worda  Importing  an  Indefinite  failure 
of  Isaue  of  the  Qrst  taker,  under  the  law 
when  the  will  In  this  case  took  effect,  waa 
nnltormlj  held  to  be  Told  for  remoteness. 

(June  6,  leOO.) 

ERBOR  to  the  Supaiior  Court  for  Chair 
luun  Countj  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
enforce  alleged  righta  under  the  vill  of 
Moses  Sbeftall,  deceased.     Affirmed. 

The  facta  are  stated  in  Uie  opiniOB, 

If as«ra.  U.  H.  Mel^wa  and  Iawmj  * 
SAvasr,  for  plaintiffs  in  error: 

In  the  interpretation  of  wi]Ia  the  inten- 
tion of  tbe  testator  shall  ba  diligently  aought 
aft«T,  and  effect  given  to  tbe  same  so  far  as 
may  be  conaieteut  with  the  rules  of  law. 

Weed  T.  Knorr,  77  Qs,  B36,  I  B.  E.  167; 
OltMteiHl  T.  Diuut,  72  Oa.  860;  Wetter  v. 
United  Bifdravlio  Cotton  Preia  Co.  7S  Oa. 

TTio  words  of  the  devise — "I  give  and  be- 
queath to  my  sister,  Mrs.  Peria  S.  Solomons, 
wife  of  Lizar  Solomons,  mj  brick  store  on 
Congress  street,  not  to  he  subject  to  her 
present  husband's  debts  or  her  future  hus- 
band's debts" — are  sufBcient  to  create  a  fee. 

The  fee  is  not  absolute;  it  is  defeasible 
and  determinable,  "it  she  has  no  issue,"  the 
fee  is  transferred  to  his  niece.  Miss  Nellie 
SbefUI)  Cohen,  to  be  settled  on  her. 

A  defeaiihle  or  determinable  estate  In  fee 
la  tt  legal  estate,  reeo^iied  hy  the  law;  and 


•Headnotea  bj  SiimoNa,  Cb.  J. 

Noin. — On  the  anbject  of  ealatea  tail,  which 
la  m  eitenalTeIr  dlacnssed  tn  th«  abore  ease, 
■ee  also  Pennington  v.  Fennlngton  (Hd.)  8  L. 
B.  A.  sie. 
MI1.R.  A. 


Oroae  v.  JUtienberry,  H  Oa.  232;  fforrw 
T.  Smith,  16  Ga.  S46;  Qriawold  v.  Qreer,  IS 
Oa.  MS,  Affirmed  in  Payne  v.  Roater,  63  Ga. 
862;  Hill  V.  Al^ord.  46  Ga.  261;  Qihgon  v. 
HardMcay,  68  Ga.  370;  Hvdgeru  v.  Wilktnt, 
77  Ga.  fiGG;  Wetter  v.  United  Hydraulic  Cot- 
ton Preet  Co.  76  Ga.  640;  Mattheaa  v.  Hud- 
ton,  81  Ga.  120,  7  S.  £.  236;  Oreer  r.  Pate, 
8G  Oa.  662,  11  8.  E.  86S;  Cheiening  v.  8hii- 
mate,  106  Ga.  761,  32  8.  E.  644;  Daniel  v. 
Daniel,  102  Ga.  181,  28  S.  E.  167 ;  Sharman 
V.  Jackton,  30  Ga.  224;  Burton  v.  Black,  30 
Ga.  638 ;  forman  v.  Troup,  30  Ga.  406 ;  Ten- 
ftell  V.  Ford,  30  Qa.  707 ;  Doe  ea  dem.  ahef- 
tall  V.  Roe,  30  Oa.  463. 

The  devise  did  not  create  an  estate  tail; 
there  wag  no  devise  to  "the  heirs  of  the 
body"  nor  to  the  issue  of  Jlrs.  Perla  S.  Solo- 
mons. The  devise  waa  to  her,  to  her  alone 
for  her  separate  use,  not  subject  to  her  hus- 
band's marital  righta,  and  was  to  be  devested 
in  case  she    had    no  issue, — -that  is,  if  she 

dreu,  to  carry  out  the  intention  of  the  testa- 
tor. 

Tbe  word  "issue"  is  an  ambiguous  word; 
it  may  mean  lineal  descendants  generally,  or 
child  or  children,  and  the  meaning  depends 
on  the  intention  of  the  testator. 

Palmer  v.  Horn,  84  N.  Y.  519;  Deihl  r. 
King,  6  Serg.  k  R.  20,  9  Am.  Dec.  407;  2 
Redf.  Wills,  2d  ed.  pp.  34-37,  note;  4  Kent, 
Com.  278,  note;  Edwards  v.  Bibb,  43  Ala. 
672. 

If  the  words  admit  of  a  twofold  construc- 
■Uon  the  rule  is  to  adopt  that  which  may 
tend  to  make  good  the  instrument,  and  to 
effectuate,  rather  than  to  frustrate;  and  if 
words  are  to  be  rejected  or  supplied  by  con- 
etruction  it  must  always  be  in  support  of  the 

10  Bacon,  Abr.  629;  I  Kent,  Com.  610, 
Gil;  Edmirda  v.  Bibb,  43  Ala.  609;  Roe  v. 
Vingut.  117  N.  Y.  204,  22  N.  E.  933;  Tiedo- 
man.  Real  Prop.  No.  644. 

The  words  having"  and  "}eaving"  must 
refer  to  something  in  existence  at  Die  time 
having  and  leaving  occur. 

Edwutrdt  V.  Bibb,  43  Ala.  673. 

As  construing  similar  devises,  and  declar- 
ing tbe  estates  to  be  determinable  or  defeaa- 

iSchtniMini;  T.  Qoet,  132  Mass.  141 ;  Spmmee 
V.  Vouiton,  120  Mass.  343;  Dorr  v.  Jotmton, 
170  Mass.  G4(),  40  N.  E.  019 ;  Whitoomb  t. 
Taylor,  122  Mask.  243. 

In  Morgan  v.  Thomat,  L,  R.  9  Q.  B.  Diir. 
643.  the  court  says:  "In  this  case  we  must 
read  'issue'  as  meanins  'children,'  and  'chil- 
dren' as  meaning  'ehildrra,'  and  in  no  other 

CudioortA  V.  Thompeon,  3  Desauss.  Eq. 
256,  4  Am.  Dec.  617 ;  Richardson  v.  Noyea,  8 
Mass.  G6,  3  Am.  Dec.  24;  Jackson  em  dem. 
Btaata  v.  Stoats,  11  Johns.  337,  6  Am.  Dec. 
370. 

The  plaintiffs  are  entitled,  as  the  sola 
heirs  at  law  of  their  mother,  Nellie  Sheftall 
Cohen,  to  whatever  their  mother  was  entitled 
to  under  the  will.  The  executory  devise  was 
a  certain  iutereat  and  estate,  and  ao  far 


«es 
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vested  before  the  coDtingencf  happened  oa 
to  paBH  to  the  heirs  of  the  executor]'  devisee, 
who  died  before  such  contingency.  It  was 
*  vested  interest,  though  not  in  possesaiou. 

Doe  V.  Roe,  2  Harr.  (Del.)  103,  2H  Am. 
Rep.  336;  4  Burns,  Kccl.  i«ff,  139;  Good- 
right  ex  dem.  Larmer  v.  Searle,  2  Wils.  29; 
Jones  V.  Roe,  3  T,  R.  B3;  Hodgson  v.  Batcson, 
1  Ves.  8r.  47 ;  Peck  v.  Parrot,  1  Ves.  Sr.  237 ; 
Pttrefoy  v.  Rogert,  3  Saund.  38S,  note  h ;  Roc 
«p  dem.  Perry  v.  Jonet,  1  H.  Bi.  30;  Gaod- 
titU  ex  dem.  Oamall  v.  Wood,  Willea,  211; 
Pinburj/  v.  Elkin,  1  P.  Wms.  664;  4  Kent, 
Com.  284-510;  Colline  v.  Smith,  106  Ga, 
528,  31  S.  E.  449. 

ileaara.  Garrard,  Ueldrlm,  A  Kew- 
•nan,  for  defendant  in  error: 

The  intention  of  the  teatator  is  to  be 
gathered  from  a  consideration  of  the  whole 
will,  a  cotnparieon  of  the  different  items, 
and  effect  given  to  this  intention  if  it  can  be 
done  legal  Ij. 

Robert  v.  Wat.  IS  Ga.  141 ;  Feltoa  v.  BUI, 
41  Ga.  669. 

Where  technical  word*  are  used,  testator 
ii  presumed  to  employ  them  in  their  legal 


410,  8  Am,  Dec  330;  Choice  v.  IfarsAaii,  1 
Ga.  07. 

In  the  first  item  of  the  will  in  controversy 
the  store  was  to  go  to  Peria,  not  for  life, 
but  as  her  own  property.  If  I'crla  should 
die  leaving  a  child  to  survive  ber  one  day,  it 
clearly  was  not  the  intention  of  the  testator 
that  tlie  store  should  go  to  the  beirs  of  the 
child,  but  that  it  should  go  over  to  Nellie 
and  her  heira. 

Roach  V.  Martin,  1  Harr.  (Del.)  548,  27 
Aln.  Dec.  761;  Pateraon  v.  FUlia,  11  Wend. 
293;  Anderson  v.  Jackson  ex  dem.  Eden,  16 
Johns.  401,  8  Am.  Dec.  330;  Wiley  v.  Smith, 
3  Ga.  567. 

Still  less  could  it  have  been  the  intention 
of  the  testator  that,  if  PerIa  should  bear  a 
ehild  which  should  die  before  its  mother, 
Peria  would  become  the  absolute  owner  of 
the  property,  thus  cutting  off  Nellie  and  her 
heirs. 

BoUifield  V.  Btetl,  17  Ga.  288 ;  Anderson 
T,  Jackaon  etc  dem.  Eden,  16  Johns.  400,  8 
Am.  Dec.  330. 

If  Sheftall  intended,  as  it  is  clear  be  did, 
that  his  niece  Nellie  and  her  heirs  should 
not  take  until  all  issue  or  posterity  of  Perla 
had  failed  at  any  indetlnrte  time  in  the  fu- 
ture, then  "the  consequence  must  prevail, 
whatever  is  the  intention." 

Pntcrson  v.  KIU$,  11  Wend.  289. 

It  takes  two  to  create  an  estate  by  the  ex 
parte  instrumentality  of  a  last  will  and  tes- 
tament. It  takes  the  testator  and  the  law. 
Here  the  testator  completed  the  workman- 
ahip  of  an  estate  tail  on  his  part,  but  the 
Ian  decIinincF  to  co-operate,  that  particular 
kind  nf  estate  was  not  generated. 

WiUeTSon  V.  Clark,  80  Ga.  3S9,  7  S.  E. 
31!);  Wilni  V,  Smith,  3  Ga.  S.'iS:  Carlton  v. 
Prire,  10  Ga.  497;  Cooil:  v.  Walter,  15  Ga. 
45S:  IVoi/ne  v.  La^crence.  5S  Ga.  23. 

As  a  matter  of  intention,  and  as  a.  matter 
fiO  L  R.  A. 


ol  law,  it  is  clear  that  the  words,  "hu  no 
issue,"  do  not  refer  to  Ferla  alone,  but  to  her 
and  her  desoendants,  and  that  the  fact  that 
Nellie  was  in  eaae  at  the  time  the  will  was 
made,  and  when  it  took  effect,  did  not  make 
definite  the  limitation  over. 

"Issue"  means  "descendants." 

Soper  V.  Brotm.  13Q  N.  Y.  244,  32  N,  E, 
768;  Koach  v.  Morftn,  1  Harr.  (Del.)  548, 
27  Am.  Dec.  750;  Doe  etc  d€m.  Bean  v.  Hal- 
ley,  8  T.  H.  5;  Doe  ex  dem.  Gregory  v. 
Whichelo,  8  T.  R.  211;  Robinson  v.  ilcDoit- 
aid.  2  Ga.  116;  HoUifield  v.  SicU,  17  Ga. 
288;  Anderson  v.  Jackaon  eai  dem.  Eden,  16 
Johns.  398,  8  Am.  Dec.  330. 

There  is  clearly  nothing  in  the  fact  that 
Nellie  Cohen  was  in  eaae  at  the  time  to  nar- 
row down  the  limitation  over. 

HoUi/ield  v.  Stetl,  17  Ga.  287;  Gray  v. 
Oraji,  20  Ga.  S20;  WalU  v.  Garrison,  33  Ga. 
343;  Barloio  v.  Salter,  17  Ves.  Jr.  479. 

This  will  is  to  be  construed  according  to 
the  law  as  it  existed  at  the  time  of  testator's 
death. 

Bennett  v.  Williama,  48  Ga.  309 ;  WUker- 
son  V.  Clark,  80  Ga.  372,  7  S.  E.  3i9;  fios- 
berry  v.  Harvitle,  90  Ga.  537,  16  S,  E.  299. 

The  quantity  of  interest  which  Mrs.  Solo- 
mons took  was  a  fee-simple  estate. 

These  expressions,  "has  no  issue,"  and 
"leaves  no  issue,"  as  applied  to  real  estate 
under  the  laws  of  England,  the  statute  "de 
donis  condilionalibua,"  and  the  decisions  of 
the  English  courts  tbereon,  mean,  respective- 
ly, indefinite  failure  of  issue,  the  legal  con- 
s<:quence  of  which  is  to  create  ao  estate  tail 
by  implication. 

Under  the  eUtute  of  1821  if  the  words 
used  in  the  Drst  item  of  this  will,  to  wit, 
"has  no  issue,"  would  have  passed  an  estate 
tail  by  the  statute  of  Westminster  II.  then 
the  requirement  is  mandatory  on  this  court 
to  hold  and  construe  said  first  item  to  vest 
in  PerIa  S.  Solomons  an  absolute  uncoDdi- 
tionn.]  fee-simple  estate. 

Anderson  v.  Jackson  en  den.  Eden,  16 
Johns.  402,  8  Am.  Dec.  330;  Gray  v.  Gray, 
20  Ga.  815;  Robinson  v.  McDonald,  2  Ga. 
116;  Wiley  v.  Smith,  3  Ga.  561;  RobrrI  v. 
West.  15  Ga.  122;  Cook  v.  Waiter,  15  Ga. 
405;  HarrU  V.  Smith,  16  Ga.  545;  Griswold 
V.  Orccr,  18  Ga.  546;  BoUifield  v.  Stcll,  17 
Ga,  280 ;  Hose  v.  King,  24  Ga.  42(5 ;  Brown 
V,  Weai-cr.  28  Ga.  378 ;  Formatt  y.  Trotip.  30 
Ga.  496;  Walls  v.  Garrison,  33  Ga.  341; 
Strong  v.  Ifiddlefon,  51  Ga.  402;  TTojine  v. 
Lain-ence,  58  Ga.  15;  Durant  v.  Uuller,  88 
Ga.  251.  14  S.  E.  612. 

By  the  common  law,  a  grant  to  A  and  the 
"heirs  of  bis  body,"  was  called  a  "conditional 
tee,"  as  contradistinguished  from  a  "fee 
simple."  It  was  construed  to  be  a  tee  simple 
on  condition  that  the  donee  had  heirs  of 
his  body.  Under  the  decisions  of  the  Eng- 
lish courts,  if  the  donee  of  such  an  estate 
had  issue  horn  his  estate  became  absolute 
because  he  had  performed  the  condition ;  and 
he  could  convey  it,  or  encumber  it. 

I  Cruise,  Dig.  title  2,  chap.  2  SJ  1-5. 

To  guard  against  this  construction  put  by 
the  courts  on  such  grants,  the  statute  of 
Westminster  II.  was  oaased  tn  the  year  of 


1000. 


12S5,  which  wsa  termed  the  "parent  of  es- 
tates tail." 

Under  this  Itatute,  decisioDB  were  made 
for  SOO  years  by  the  EngliBh  coiirts  estab- 
lishing  when  and  by  what  words  &□  estate 
t&il  waa  cre&ted  within  the  meaning  of  the 
statute. 

Statute  de  Uonis,  Book  of  Assize  (35  Bdw. 
III.  pi.  14);  Sunday's  Case,  9  Coke,  127a,- 
King  v.  Rumhall,  Cro.  Jac.  448;  Daintry  v. 
Diintrti,  (.  T.  U.  307;  Beauclerk  v.  Dormer, 
2  Atk,  308;  Doe  em  dem.  Bean  v.  Hallcy,  8 
T.  R.  5;  Doe  ex  dem.  Gregory  v.  Vt'hichelo, 
8  T.  K.  21 1 ;  Doe  v.  Fonnereau,  2  Dougl.  504  ; 
Hope  ex  dem.  flroion  v.  Taylor,  I  Burr.  208; 
D<fnn  ex  dem.  Slater  T.  Slater,  5  T.  R.  335; 
Barloic  ¥.  Salter,  17  Ves.  Jr.  47B;  Komilly 
V.  James,  6  Taunt.  203;  Tenny  ex  dem.  Agar 
V.  Agar,  ]2  East,  253;  Cole  v.  Gobl€,  13  C. 
B.  445;  Machell  v.  Weeding,  8  Sim.  4;  An- 
derson T.  Jackson  ex  dem.  Eden,  16  Johns. 
382,  8  Am.  Dec.  330;  Paterson  v.  Ellis,  11 
Wend.  259;  3  Jarman,  Wills,  5th  Am.  ed. 
chap.  41,  p.  200;  Chiam  y.  Willianu,  29  Mo. 


Blmmoas,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  record  discloses  that  Dr.  Mosee  Shet- 
tall,  of  Savannah,  Georgia,  made  his  last 
will  in  1S49,  and  died  in  1850.  By  the  Qrst 
item  of  his  will  he  devised  the  real  property 
in  dispute  aa  follows;  "I  give  and  bequeath 
to  my  sister,  Mrs.  Peria  a.  Solomons,  wife 
of  Lizar  Solomons,  my  brick  store  on  Con- 
gress street,  not  subject  to  her  present  hus- 
band's debts  or  her  future  husband's  debts; 
e  my  sister,  Mrs.    PerIa  S.  Solo- 


Hebtz  t,  Abraqams.  863 

shown  by  the  UDambiguoua  words  of  hii 
will.  If  the  intention  thus  shown  is  illegal, 
it  nuiat  yield  to  the  rules  of  law.  Civil  Code, 
i  3324;  10  Bacon,  Abr.  533;  Choice  v.  Mar- 
shall, 1  Ga.  102-104;  Carlton  v.  Price,  10 
Ga.  407;  Robert  v.  West,  15  Ga.  123,  141; 
Cook  V.  Walker,  16  Gs-  466;  Smith  v.  Dun- 
Koody,  19  Ga.  259 ;  Ganoll  v.  Carroll,  25  Ga. 
2W);  fctton  V.  Hill.  41  Ga.  560;  Gillespie  v. 
Hcliuman,  62  Ga.  263.  As  Judge  Lumpkin 
aptly  said  in  Smith  v.  Dunwoody,  19  Ga. 
250:  ''So  long  as  a  testator  docs  nut  in- 
fringe the  rules  of  law,  he  has  the  right  to 
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my  niece.  Miss  Nelly  Sheftoll  Cohen,  and  to 
be  settled  on  her,"  which  is  equivalent  to  a 
devise  to  A  for  her  separate  use,  and,  in  case 
.  she  has  no  iEsue,  to  B.  There  are  no  super- 
added words  explaining  the  term  "issue"  in 
this  item.  In  another  item  the  testator  de- 
vises a  separate  piece  of  real  property  to 
Mrs.  Solomons,  and  in  case  she  leaves  no  is- 
sue, to  go  to  another  niece.  Mrs.  Solo- 
mons, several  years  prior  to  her  death, 
in  1897,  made  her  will,  and  devised 
the  property  in  dispute  to  the  defendant  in 
error,  who  is  her  adopted  daughter.  The 
plaintilTs  are  the  heirs  at  law  of  Miss  Cohen. 
The  contention  of  the  plaintifTs  is  that  Mrs. 
Solomons,  under  the  first  item  of  the  will, 
took  a  determinable  or  defeasible  fee,  and, 
upon  her  death,  without  issue,  the  absolute 
title  then  passed  to  them  as  the  heirs  at  law 
ef  Miss  Cohen,  the  executory  devisee.  The 
contention  of  the  defendant  is  that  the  de- 
vise created  an  estate  tail,  which  our  act 
of  December  21,  1821,  converted  into  a  fee- 
simple  estate  in  favor  of  Mrs.  Solomons,  the 
first  taker,  and  therefore  the  latter  had  the 
full  right  and  power  to  devise  the  property 
in  fee  simple  to  the  defendant  in  error.  The 
court  below  sustained  the  last  given  conten- 
tion, and  thia  Is  excepted  to  by  the  plain- 
tiffs. 

1.  The  intention  of  the  testator  must  gov- 
ern the  construction  of  his  will,  if  Tepal : 
and  this  intention  may  be  conclusively 
W  L.  R.  A. 


ly,  with  Stabcrius,  when  he  ii 
palatable  condition  in  his  will.  Sice  ego 
prave  seu  recte,  hoc  volui.  But  if  he  pro- 
poses doing  an  illegal  act, — as  creating  a 
perpetuity,— or  uses  words  to  create  one  es- 
tate when  he  designed  another,  in  these  and 
innumerable  other  cases  which  might  be 
cited  his  intentions  will  he  defeated.  How 
frequently  are  courts  obliged  to  say,  in  the 
construction  of  wills,  in  conflicts  between  in- 
tention and  technical  rules  and  expressions, 
Foluil,  sed  non  descit." 

2.  The  law  governing  the  construcUon  of 
this  will  is  that  which  was  in  force  when 
the  will  took  ellect  upon  the  testator's  death, 
in  1850.  Sutton  v.  Cienaulf,  IS  Ga.  1,  4; 
Worrill  v.  Wright,  25  Ga.  857 ;  Benneif  v. 
Williams,  46  Ga.  399;  Lofton  v,  Murchison, 
80  Ga.  392,  7  S.  E.  322;  Stone  v.  Franklin, 
89  Ga.  19G,  15  S.  E.  47.  At  that  time,  as 
well  as  when  the  will  was  made,  the  act  o( 
December  21,  1821,  was  of  force.  The  first 
section  of  that  act  reads  as  follows:  "All 
gifts,  grants,  bequests,  devises,  and  convey- 
ances of  every  kind  whatsoever,  whether 
real  or  personal  property,  made  in  this  state, 
and  executed  in  such  manner,  or  expressed 
in  such  terms,  as  that  the  same  would  have 
passed  as  estate  tail  in  real  property  by 
the  statute  of  Westminster  II.  {commonly 
called  the  statute  de  donis  conditionalibul) , 
be  held  and  construed  to  vest  in  the  person 
or  persons  to  whom  the  same  may  be  made 
or  executed,  an  absolute  unconditional  fee- 
simple  esUte."  Cobb,  Dig.  p.  169.  The 
statute  de  donis,  which  was  enacted  In  the 
year  1285,  is  called  "the  parent  of  estates 
tail."  Before  that  statute,  there  existed  no 
estates  tail,  express  or  implied,  in  England. 
Estates  tail  by  implication  arose  in  England 
under  devises  wherein  a  greater  estate  than 
for  the  life  of  the  Erst  taker  waa  irresistibly 
inferred  when  the  devise  was  to  A  without 
the  added  words,  "and  his  heirs,"  and  the 
same  estate  was  limited  over  upon  words 
importing  an  indefinite  failure  of  issue;  and 
hence,  in  such  devises  as  to  A,  and,  if  he 
dies  without  issue,  to  B,  the  devise  was  con- 
strued by  necessary  implication  to  be  equiv- 
alent to  a  devise  to  A  and  his  issue,  and 
if  he  die  without  issue,  to  B,  so  as  to  bring 
it  within  the  intent,  if  not  the  letter,  of  the 
statute  de  donia.  Therefore,  to  ascertain 
whether  the  devise  in  the  will  now  under  con- 
sideration is  "executed  in  such  manner,"  or 
expressed  in  such  terms,  as  that  the  same 
would  have  passed    an    estate    tail  in    real 

firoperty  by  the  statute  de  donis,  we  must 
ooK  to  the  construction  placed  upon  that 
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irta,  eHpeciallf 
ution.  Oray  v. 
bray,  20  Oa.  304  (eyl.  point  3],  SOS.  Such  ia 
also  the  presumed  intent  of  our  legialature 
as  Co  the  conetrucLion  of  all  English  statutes 
adopted  in  this  state.  Broum  v.  Burke,  22 
(ia.  674  (B^l.,  point  3),  580.  And,  independ- 
ently of  these  decistonB,  nhen  our  legisla- 
ture used  tba  words  in  the  act  of  1B21,  "sa 
would  have  passed  on  eBtAt«  toil  in  real 
property  b;  the  statute  of  WestmiUBter  II., 
commonly  called  the  'stAtute  de  donit  condi- 
tionalibtit,' "  they  evidently  had  in  mind  and 
referred  to  the  English  decisions  previously 
rendered  for  centuries  upon  the  various  ex- 
pressioDB  held  by  thetn  to  paas  an  estate 
tail  in  real  property  under  that  statute, 
rather  than  intending  to  ignore  those  deci- 
sions, or  lue  the  words  "real  property"  is 
a  supererogatory  or  useless  sense,  and  refer 
this  six  centui^  old  statute  to  the  respective 
judges  of  the  superior  courts,  which  were 
the  highest  courts  then  existing  in  this  state, 
for  their  separate  opinions  on  it. 

3.  The  vital  question,  then,  in  this  case  is ; 
Does  the  devise  under  the  first  item  of  the 
will  create  an  estate  tail  under  the  statute 
d«  donia,  which  our  act  of  1821  converted 
into  a  fee-aimple  estate  in  favor  of  the  first 
taker  T  If  the  term  "in  case  she  has  no  is- 
sue" imports  an  indefinite  failure  of  issue, 
the  devise  was  an  estate  tail  by  implication 
under  the  English  law,  and  the  executory 
devise  was  void  for  remoteness;  and,  e  coti- 
eerao.  If  the  term  means  a  definite  failure  of 
issue,  the  devise,  as  the  law  stood  prior  to 
1821,  ^ve  the  first  taker  a  defeasible  or  de- 
terminable fee,  and  the  executory  devise 
was  valid.  In  2  Jarmau,  Wills,  Handolph  & 
Talcott's  ed.  p.  130,  it  is  said:  "It  has 
been  long  settled,  however,  that  a  devise,  in 
a  will  which  is  regulated  by  the  old  law,  to 
a  person  and  bis  heirs,  or  to  a  person  indea- 
nitely,  with  a  limitation  over  in  case  he  die 
vithout  issuB,  confers  an  estate  tail,  on  the 

eound,  in  the  former  case,  that  the  testator 
.s  explained  himself  to  have  used  the  word 
'heirs'  in  the  qualified  and  restricted  sense 
of  heirs  of  the  body,  and  in  the  latter  case 
on  the  ground  that  he  has,  by  postponing 
the  ulterior  devise  until  the  failure  of  the 
issue  of  the  prior  devisee,  afforded  an  ir- 
restible  inference  that  he  intended  that  the 
estate  to  be  taken  by  the  prior  devisee  un- 
der the  indefinite  devise  should  be  of  such  a 
measure  and  duration  as  to  fill  up  the  chasm 
in  the  disposition,  and  prevent  the  failure  of 
the  ulterior  devise,  whicli,  as  an  executory 
devise  to  take  effect  on  a  general  failure  of 
issue,  would,  of  course,  be  void  for  remote- 
ness." Such,  however,  would  not  be  true  if 
the  limitation  over  was  upon  a  definite  fail- 
ure of  issue,  as  "where  the  devise  over  is  to 
take  effect  on  the  event  of  the  prior  devisee 
dying  without  issue  living  at  the  death." 
Id.  p.  138.  That  under  the  old  En(;liBh  law 
(that  is,  prior  to  the  English  wills  act  of 
1837)  a  devise  to  A  and,  if  he  die  without 
Issue,  ba  B,  would  be  an  estate  tail  by  im- 
plication, as  stated  by  Jarman,  see  also 
Smith,  Executory  Interest,  i  564;  Beach, 
Wills,  t  IBS;  S9  Am.  &  Eng.  Ene.  I^w,  ■^. 
SO  L.  R.  A. 


385.  And  that  a  devise  to  A  for  life,  and,  if 
he  die  without  issue,  to  B,  was  also  an  es- 
tate tail  by  implication,  see  2  Jarman,  Wills, 
Randolph  &  Talcott's  ed.  pp.  13S-138;  Reese. 
Exrs.  p.  307.  A  devise  to  A  and  his  issue,  or 
to  A  with  remainder  to  his  issue,  and,  if  he 
die  without  issue,  to  B,  would  be  an  expresa 
estate  tail.  Smith,  Executory  Inlereat,  {i 
5tie-573;  3  Jarman,  Wills,  1  Randolph  It 
Talcott's  ed.  pp.  04,  203.  The  only  difference 
between  an  express  estate  tail  and  an  estate 
tail  by  implication,  both  being  dependmt 
upon  a  limitatjon  over  upon  an  iudefinite 
failure  of  issue,  is  that  in  the  former  there 
is  an  express  devise  to  the  issue,  and  in  the 
tatter  such  devise  is  necessarily  implied  from 
the  ulterior  devise  being'  postponed  until 
aft«r  a  failure  of  issue  generally  of  the  first 
taker.  Therefore  "issue"  will  be  a  word  of 
limitation  or  not,  as  it  may  be  contained  in 
a  phrase  or  term  which,  under  the  rules  of 
law,  import  an  indefinite  failure  of  issue  or 
a  definite  failure  of  issue,  respectively. 
"Issue,  when  a  word  of  limitation,  means 
lineal  descendants  indefinitely,  and  heuc« 
heirs  of  the  bo<W."  11  Am.  &,  Eng.  Ene. 
Law,  p.  800;  3  Jarman,  Wills,  Randolph  k 
Talcott's  ed.  p.  200.  In  England,  before 
the  wills  actof  183T,  thephrasee:  "if  hehav« 
no  issue,"  "if  he  die  without  leaving  issue," 
"le*vo  no  issue,"  "for  want  of  issue,"  "in 
default  of  issue,"  "if  he  die  without  issue,"  or 
other  words  of  similar  import,  unexplained 
by  the  context,  when  made  the  contin- 
gency in  devises  of  a  limitation  over  of  real 
property,  were  invariably  construed  to  mean 
an  indefinite  failure  of  issue,  aud  to  create 
an  estate  tail.  3  Jarman,  Wills,  Randolph 
&  Talcott's  ed.  pp.  200-301 ;  Beach,  Wills,  ( 
19S ;  Smith,  Executor?  Interest,  ii  638,  503 ; 
II  Am.  t  Eng.  Ene.  Law,  pp.  809,  902,  004. 
018.  And  thus,  it  is  seoi,  uie  contention  of 
the  defendant  in  error  is  well  sustained  by 
text  writers. 

The  cases  of  authority  on  the  question 
now  under  review  are  the  English  decisions 
prior  to  May  14,  1778,  in  accordance  with 
our  adopting  act  of  1784,  and  the  decisions 
of  this  court,  and,  we  may  also  add,  the  de- 
cisions of  the  English  courts  since  the  Amer- 
ican Revolution  which  are  in  line  with  those 
prior  thereto.  These  decisions,  practically 
in  an  unbrokni  line,  clearly  settle  the  prop- 
osition that  the  devise  under  the  first  itao 
in  this  will  was  an  estate  tail  by  implica- 
tion in  England,  and  that  such  class  of  en- 
tails, as  well  as  estate  tail  express,  were 
legitimately  within  the  statute  ife  donia. 
The  design  of  that  statute  was  to  favor  the 
issue  in  the  entailment  of  real  property,  and 
hence  the  English  courts  always  maintained 
that  the  only  way  to  carry  out  this  design 
fully  was  to  apply  the  provisions  of  the 
statute  to  all  devises  of  real  property  where 
the  immediate  devise  to  the  issue,  or  the 
limitation  over  upon  failure  of  issue  of  the 
first  taker,  unexplained  by  the  context, 
nteant  an  indefinite  failure  of  isaue.  la 
Sonday'a  Case,  0  Coke,  Bev.ed.  227.  9  Coke, 
Old  ed.  127Ei  (a.  d.  1611),  the  devise  was 
to  A,  a  son,  and  If  he  have  issue  male  of 
his  body,  then    ba    such  issue,    and,    if  be 
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bx-n  no  Uai»  nul*  ol  bia  bod^,  then  to  B, 
«iioiber  *aii.  Couiuel  for  the  ftrit  taker  eon- 
tended,  mud  it.  was  lo  last^ved  bf  the  court, 
iiist  Uie  words,  "if  he  hath  oo  issue  male, 
.     ,     i«  as  much  B«  to  Bay  if  [he]  ■    . 

4ies  without  isaue  maio,  which  norda  are 
Bofficient  to  create  an  estate  tail  in  him," 
And  in  Counden  v.  OUrke,  Hobart,  Z9a  (A. 
o.  1613),  the  deviae  waa  to  A,  a  ton,  and,  if 
he  die  without  issue  of  his  body,  to  B;  and 
the  court  s&id:  "I  am  of  opinion  that  the  son 
is,  by  the  proviso  of  this  will,  made  tenant 
jn  tail  to  him  and  the  heirs  of  bis  body.  Sot 
the  implication  ( which,  in  a  wUI,  is  sufficient 
for  that  purpose)  is  plain."  These  two  c 
Are  of  special  importance  as  showing  that 
the  words  "if  he  has  no  isaue,"  mean  the 
•ame  aa  "if  he  dies  without  issue,"  and  that 
these  latter  words,  following  a  devise  to  the 
flrat  taker  indefinitely  or  generally,  will 
raise  an  eBtat«  tail  by  implication  in  him 
■mad  the  iaaue.  And,  as  will  be  seen  lat«r  on 
in  thia  opinion,  tjie  case  of  Ooundea  v. 
■ClerJbs,  dining  and  upholding  eatatea  tail 
by  implicatirai,  has  been  followed  by  many 
•other  decisions.  In  Boden  v.  Watson,  1  Ambl. 
ase  (17ei);  l  Ambl.  478  (1704),— there  was 
«  bequest  to  A  for  life,  and,  in  case  he  has  no 
heirs,  then  to  B.  Lord  Hardwicke,  who  de- 
livered the  opinion  in  1764  on  the  appeal  of 
the  caae  from  the  master  of  the  rolls,  held 
that  the  words,  "in  case  be  has  no  heirs," 
meant  an  indefinite  failure  of  issue;  and, 
aa  personalty  was  not  within  tiie  statute  de 
■donit,  the  executory  devise  was  declared 
void  for  remoteneas,  and  the  first  taker  waa 
invested  with  the  absolute  fee  to  the  prop- 
-erty.  It  follows  that  if  this  case  had  been  a 
■dfriae  of  real  property,  the  words  "in  case 
be  has  no  beira"  would,  of  course,  have  been 
lield  to  mean  an  indefinite  failure  of  issue, 
■and  to  give  the  first  taker  an  estate  tail 
-under  the  statute  de  donU.  In  Crooke  v. 
J)e  Fandei,  9  Ves.  Jr.  IST  (1803),  the  devise, 
nnder  a  will  made  in  1772,  was  to  A  and 
the  heirs  of  his  body,  and,  if  he  has  no  such 
"heirs,  to  B.  Lord  Eldon  maintained  (p.  202) 
that  the  words  "it  he  baa  no  such  heirs" 
did  not  point  "to  any  time  less  indefinite 
than  a  general  failure  of  auch  iaaue;"  and 
"heiaid  (p.  203)  :  "There  is  no  doubt,  where 
theee  words  are  applicable  ...  to  free- 
hold .  .  .  estates,  they  will  give  an  ea- 
tate  tail  In  the  freehold."  In  Romilly  v. 
V^iMnea,  6  Taunt.  S63,  274-276  (1816),  the 
-devise,  under  a  will  made  in  1734,  waa  to 
A  and  his  beira,  and,  "in  case  he  die  hav- 
ing no  isauci,"  then  ta  B,  a  nephew  of  the 
testator.  The  contentions  were  similar  to 
those  made  in  the  present  case.  The  court 
held  that  the  devise  did  not  create  a  defeasi- 
ble fee  in  A,  with  an  executory  devise  over, 
liut  did  create  an  estate  tail ;  because  the 
words,  "in  caae  be  die  having  no  issue," 
meant  an  indefinite  failure  of  issue.  Gibbs, 
-Ch,  J„  said  [p.  278):  "It  is  urged  that  this 
devise  does  not  create  an  estate  tail,  but  a 
■defeaaible  fee  simple,  with  an  executory 
devise  over :  but  we  find  no  authority  for 
supporUng  that  construction."  Thia  case  Is, 
therefore,  practi<«lly  "on  all  fours"  with 
-the  ono  now  under  oonaideration. 
:S0  L.  R.  A. 


And  in  Cole  t.  ODlle,  18  C.  B.  44S  (16B3), 
the  deviae  in  a  will  made  in  1S26  waa  to  A,  a 
granddaughter,  but,  in  the  event  of  A,  "dying 
without  having  any  lawful  issue,"  then  to 
other  granddaughtera,  to  be  divided  be- 
tween them  shue  and  share  alike.  The 
court  unanimoualy  held,  Jervis,  Ch.  J.,  ren- 
dering the  main  opinion,  that  the  words  "dy- 
ing without  bavins"  issue  imported  an  in- 
definite failure  of  issue,  and  that,  therefore, 
A,  the  first  taker,  took  an  estate  tail  by  im- 
plication. Cresswell,  J.,  said,  in  referring  to 
these  words  in  wills  devising  real  property, 
that  "no  person  could  have  entertained  a 
doubt  that  the  worda  are  sufficient  to  con- 
vey an  estate  tail."  And  Williams,  J.,  said: 
"This  is,  in  effect,  nothing  more  or  less  than 
a  devise  to  a  person  and  her  issue,  which 
beyond  all  doubt  gives  her  an  estate  tail." 
In  FortA  V.  CAopm<i»,  1  P.  Wms.  867  (1719), 
Lord  Chancellor  Parker  said  that,  in  a  devise 
of  freehold  to  A,  and,  if  he  died  leaving  no 
issue,  then  to  B,  his  nephew,  "the  construc- 
tion should  be,  if  .  ,  .  (a]  died  with- 
out issue  generally,  by  which  there  might  be 
at  any  time  a  failure  of  issue." 

This  view  was  unqualifiedly  approved  by 
Lord  Talbot  in  Atkinton  i.  Hutchinson,  8 
P.  Wma.  268,  and  by  Lord  Hardwicke  in 
aouthby  V.  8tonelu}uie,  2  Ves.  St.  810;  Lord 
Talbot  saying  that  a  devise  to  A,  and,  if  he 
die  without  leaving  issue,  then  to  B,  applied 
to  real  estate,  will  give  A  an  estate  tail  by 
implication.  While  these  cases  also  recog- 
nise that  the  worda  "die  leaving  no  issue," 
as  applied  to  personal  property,  mean  & 
definite  failure  of  issue,  the  reasons  tor 
maintaining  a  different  construction  of  them 
as  to  personal  property  are:  First,  because 
personalty  is  not  within  the  statute  ite  donis, 
and  therefore  the  probable  intent  of  the  tes- 
tator can  be  enforced;  and,  second,  because, 
when  applied  to  realty,  which  is  within  the 
statute,  the  intent  of  the  testator  is  to  cre- 
ate an  estate  tail,  but,  if  his  intent  waa  other* 
wise,  it  could  not  be  carried  out  againat  the 
rules  of  construction  placed  upon  these  ex- 
pressiona,  in  upholding  the  design  of  the 
statute,  as  to  devises  of  real  property  in  fa- 
vor of  the  issue.  See  also  remarks  of  Sir 
William  Grant,  M.  R.,  in  £:ilon  v.  Ea«on,  19 
Ves.  Jr.  77. 

In  Sparrow  v.  Shaw,  3  Bro.  P.  C.  120 
(1729),  which  Lord  Hardwicke  says  in 
Soulhby  V.  StonehOttse,  2  Ves.  Sr.  610,  was 
"the  caoe  of  great  argument,"  the  devise  wa* 
ih  trust  for  A  during  her  natural  life,  and 
if  she  die,  leaving  issue  of  her  body,  then 
for  such  issue;  but  if  she  should  die  with- 
out issue  as  aforesaid,  then  to  B,  a  godson 
of  the  testator.  A,  who  claimed  an  estate 
tail,  levied  a  fine,  and  suffered  a  recovery  to 
the  use  of  herself  and  her  heirs.  She  then 
conveyed  to  Sparrow  and  others.  Upon  her 
death  without  issue,  B,  the  ultimate  devisee, 
with  the  heir  of  the  surviving  trustee,  leased 
the  land  to  Shaw,  who  entered  under  the 
lease.  Sparrow  and  others  thereupon  en- 
tered on  the  land,  and  dispossessed  him. 
Shaw  sued  tbem  in  ejectment  at  the  court 
of  great  sessions,  and  the  court,  on  Decern- 
ber  21,  1T21,  decided  in  favor  of  the  defend- 
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ants.  Shaw  took  the  case  to  the 
King's  bench,  which  revereed  the  judgment 
of  the  court  below  at  Eaiter  term,  1728.  See 
s&me  case  under  name  of  Shaio  v.  Weigh,  2 
Strange,  ntarg.  page  763.  Sparrow  and 
others  then  brought  the  Okae  in  Parliament 
to  reverse  thii  judgment  of  reversal.  The 
contention  in  their  behalf  wa*  that  under 
the  devise  A  bad  an  estate  tail,  "for  that,  in 
construction  of  law,  a  devise  to  one  with  a 
limitation  over  to  another  if  such  first  per- 
son dies  without  iuue,  creates  an  estate  tail 
in  that  person,  as  well  aa  if  the  devise  had 
been  to  him  or  her  and  tbs  heirs  of  his  or 
her  body."  The  contention  for  Shaw  was 
that  A  did  not  take  an  estate  tail,  and  that 
the  derision  of  the  court  at  King's  bench 
ought  U>  stand.  After  hearing  argument  and 
receiving  the  report  of  the  lord  chancellor 
as  to  the  views  of  the  judges  of  the  court  of 
King's  bench  and  common  pleas  and  the 
baroDH  of  the  exchequer,  the  house  of  lords 
adjourned  until  April  29,  1729,  when  the 
Judges  were  ordered  to  attend  to  deliver 
their  opinions.  Accordingly,  on  that  date, 
all  the  judges  attended,  and,  after  thej  had 
delivered  their  opinions  geriatim,  it  was  or- 
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King's  bench,  reversing  a  judgment  given 
in  the  court  of  great  sessions,  .  .  ■ 
should  be  reversed,  and  that  said  judgment 
of  the  court  of  great  sessions  should  be  af- 
firmed." In  Denn,  ex  dem.  Oeering  v.  Shen- 
lon,  1  Cowp.  410,  412  (Feb.,  1778J,  Lord 
Mansfleld  held  that  the  words  "in  case  be 
shall  die  without  leaving  issue,"  in  a  limita- 
tion over  of  lands  after  the  death  of  the 
first  taker,  "clearly  shew  it  to  be  an  estate 
Uil." 

Id  Tenny  e>  dem.  Agar  v.  Agar,  12  East, 
253,  2SS-263  (ISIO),  the  devise  was  to  A 
and  his  heirs,  and  to  pay  an  annuity  to  B 
and,  if  both  died  without  leaving  child  or 
issue,  to  C.  The  unanimous  opinion  of  all 
the  judges  was  that  the  words  "without  leav- 
ing child  or  issue"  imported  an  indefinite 
failure  of  issue,  and  created  an  estate  tail 
successively  in  A  and  B.  And  Justice  Le 
Blano  said  (page  201)  :  "There  is  no  case 
where  tlie  words  'die  without  leaving  iasue,' 
simply,  have  been  adjud^d  to  mean  'with- 
out leaving  issue  at  the  time  of  the  death.'" 

In  flanscy  v.  Oritptha,  4  Maute  A  S.  81 
(1815),  the  devise  was  to  D.  R.  Dansey  and 
his  heirs,  but,  if  he  should  die.  and  leave  no 
issue,  then  to  testator's  eon  B.  The  case 
was  arpied  before  Lord  RUenborough,  Ch. 
J.,  and  Justices  Le  Blanc.  Bayley.  and  Dam- 
pier.  These  four  justices,  over  their  signa- 
tures, say:  "We  have  heard  this  case  afRned 
by  counsel,  and  have  considered  it;  and  we 
are  of  opinion  that  Dansey  Richard  Dnnsey 
took  an  estate  in  tail  general  in  the  said  es- 
tates under  the  said  will." 

In  Franklin  v.  Lay,  6  Modd.  25fi.  280 
(IS20).  the  devise  was  to  A,  and,  if  he  should 
die  without  leaving  itiBue,  then  to  B.  The 
flee  chancellor  stated  "that  no  authority 
would  warrant  him  in  construing  the  words 
leaving  issue*  as  meaning  issue  living  at 
the  death;  that  leaving  issue,'  aa  applied  to 
SOL.il  A. 


real  estate,  imported  a  general  failure  of  is- 
sue." Me  therefore  sustained  the  contention 
that  the  first  taker  "took  an.  estate  tail  by 
force  of  the  limitation  over  being  on  a  geo- 
er»l  failure  of  issue." 

And  in  Do«  e«  dem.  Cadogan  t.  Eioarl,  T 
Ad.  &  El.  836  (1838),  under  a  will  where 
the  testator  died  in  1830,  the  devise  was  to 
A,  her  heirs  and  assigns,  forever;  but,  in 
case  she  should  die  without  leaving  issue, 
then  to  B.  Lord  Denman,  Ch.  J.,  who  de- 
livered the  opinion  of  the  court,  after  re- 
viewing many  caaes,  held  that  A  took  an  es- 
tate tail. 

The  only  seeming  break  in  the  line  of  the 
English  cases  as  to  the  effect  of  the  words 
"leaving  no  issue"  was  in  Porter  v.  Bradlfy. 
3  T.  R.  143,  146  (1760),  where  the  words 
were  "leaving  no  issue  behind  him,"  and 
Lord  Kenyon  announced  his  dielum  that  he 
thought  the  words  "leaving  no  issue,"  alone, 
should  mean  a  deBnite  failure  of  issue  even 
when  applied  to  real  estate.  This  dtcium  was 
thus  criticised  by  Lord  Eldon  in  Crooke  \. 
De  Vandes,  9  Ves.  Jr.  203:  "When  I  read 
the  case  of  Porter  v.  Brodfey,  3  T.  R  1-13, 
apGuliing  with  all  due  deference  to  tbe 
learned  judge  who  expressed  that  dicluiii,  it 
appeared  to  me  that  it  went  to  shaki-  »':t!i.'d 
—  leH  to  their  very  foundation.     I  had  heard 

e  case  of  Forth  v.  Chapman  [1  1'.  Wms. 
G64]  cited  for  years,  ami  repeatedly  by  Lord 
Kenyon  himself,  as  not  to  be  ahakui.  1 
never  knew  it  shaken."  But  Lord  Kenyon 
had.  previously  to  this  criticism, in  thecuseot 
DaintTH  v.  Daintry,  fl  T.  R.  307-314  ( 1795), 
decided  contrary  to  his  aforesaid  dielum  in 
"     'er  V.    Bradley,  and    thus    the   English 

of  real  e&Ute  if  the  first  Uker  should  dia 
leaving  no  issue,  or  without  leaving  issue, 
unexplained,  was  upon  an  indefinite  failure 
of  issue,  which  created  an  estate  tail. 

In  Ooodright  T.  Comi»\,  i  Mod.  2.'>6,  2S8, 
(1703),  and  in  Boehm  v.  Clarke,  9  Ves.  Jr. 
5S0  (1804),  which  are  two  of  many  similar 
pBsoa,  the  words  "for  want  of  issue"  and  ''in 
default  of  issue,"  unexplained  by  the  con- 
teit,  are  respectively  held  to  mean  a  failure 
of  issue  generally.  And  Lord  Hardwieke  so 
defines  "default  of  issue"  in  Southhy  v. 
Stonehouae,  2  Ves.  Sr.  616.  In  Walker  v. 
Drew,  1  Comyn,  372  (1723),  the  devise  was 
that  if  A,  a  son.  should  die  without  issue, 
then,  and  not  otherwise,  after  A's  death,  the 
estate  should  go  to  B,  another  son ;  which 
the  court  held  to  be  sa  estate  tail  by  impli- 
cation in  A. 

In  Bricc  ».  Smith,  Willea,  1  (1737),  St  is 
said  (page  3)  :  "It  cannot  be  doubted  now, 
after  so  many  solemn  resolutions,  but  that, 
if  a  man  devise  an  estate  to  A  and  his  heirs. 
and  afterwards  in  his  will  give  his  estate 
to  another  in  case  A  dies  without  issue,  the 
subsequent  words  reduce  A's  estate  only  to 
an  estate  tail,  and  restrain  the  general  word 
'heirs'  to  signify  only  'heirs  of  the  body.'  So. 
likewise,  if  a  man  devise  an  estate  to  A.  or 
to  A  for  life,  without  sayinK  more,  and  af- 
terwards in  the  same  will  devise  the  estate 
to  another  in  case  A  dies  without  issue, 
these  subsequent  words  will  enl&rge  A'a  W- 
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(1742),  the  devise  was:  "I  make  A 
heir,  .  .  .  and,  if  she  dies  without  ie- 
Hue,  IhMi  to  go  to"  B.  Thin  Lord  Hard- 
wioke  held  to  create  an  eatAta  tail  by  impli- 
ciilion  ill  A.  He  said  (p.  314)  ;  "According 
ui  the  opinioD  of  Lord  Hate  in  King  v.  Mel- 
ling,  1  Vent  228  (decided  in  16T2), 'a  devise 
to  a  man,  and,  if  he  diea  without  issue,  etc., 
ia  always  construed  to  make  an  entail; 
.  .  .  for  the  law  will  carry  over  the  word 
"issue"  not  only  to  hia  immediate  isBue,  but 
to  nil  that  shall  descend  from  him.  The 
word  "issue"  .  .  .  ia  noinen  oollectivnm, 
■Dd  takes  in  the  whole  generation  ex  vi  ter- 
mini, .  .  .  [and]  in  all  acts  of  Farlia- 
ment  "exitus"  is  as  comprehensive  aa  heira 
of  the  body.' "  Lord  Hale  also  stated,  in  his 
opinion  in  the  above-named  case,  that  "in 
Westminster  II.  de  donia  'issue'  is  mode  a 
term  of  equivalence  to  'heirs  of  the  body,'" 
And  in  Doe  rf  dem.  Cadogan  v.  Ev:art,  here- 
inbefore cited  as  to  the  force  and  effect  of 
the  words  "die  without  leaving-  issue,"  Lord 
Denmau  said:  "When  an  executory  devise 
is  limited  to  take  effect  after  an  indeHnite 
failure  of  issue,  the  limitation  over  is  void. 
Under  the  rule,  if  the  limitation  be  to  take 
effect  after  a  dying  without  heirs,  or  with- 
out issue  generally,  that  is  considered  to  be 
an  indefinite  failure  of  issue,  and  therefore 
void."  He  further  said  (p.  665) :  "We  may 
here  observe  that  this  may  perhaps  be  the 
last  time  of  the  question  as  to  the  effect 
of  dying  without  issue  being  agitated;  for, 
by  the  act  of  7  Wm.  IV.  and  1  Vict.  chap. 
26,  i  29,  which  takes  effect  at  the  beginning 
of  this  year  (1S38),  all  these  expressions 
of  'die  without  issue,'  or  'die  without  leav- 
ing issue,'  or  any  other  words  which  may  im- 
port a  failure  of  issue,  shall  be  construed 
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time  of  the  party;  and  therefore  the  57  cases 
alluded  to  by  Lord  Ellenborouph  in  Doe  ex 
dem.  Ellin  V.  Eltia,  S  East,  386,  as  having 
been  mentioned  by  Lord  Thurlow  in  Bigge 
V.  Bensley,  1  Bro.  Ch.  IBO,  as  having  oc- 
curred on  this  head,  as  well  as  several  others 
since  that  time,  may  be  considered  as  out 
of  our  reports,  except  as  to  wills  made  before 
the.present  year."  This  observation  of  Lord 
Dennian  will  also  directiy  apply  to  our  act 
of  February  17,  1864,  which  is  on  a  line 
with  the  above-mentioned  English  will  act 
of  1837,  and  serve  the  double  purpose  of 
showing  that  in  England,  before  the  wills 
act,  which  took  effect  on  January  1,  18.18, 
a  devise  like  the  one  in  the  will  now  under 
review  would  have  been  held  an  estate  tail 
by  implication,  because  the  real  property  de- 
vised was  limited  over  upon  an  ind#finite 
failure  of  issue,  and  it  would,  therefore,  have 
been  so  held  in  this  state  before  our  act  of 
I8S4  for  the  same  reason,  which  would  give 
the  absolute  fee  to  the  first  taker  under  our 
act  of  1821;  and  also  that  the  same  devise 
in  England,  under  a  will  executed  after  the 
English  wills  act  of  1837  took  effect,  and  in 
Qeorgia,  under  a  will  executed  after  our  art 
of  1854,  would  paw  a  different  estate  to  the 
ML.S.  A. 


I  first  taker,  becauM  the  old  law  of  entail* 
could  not  then  apfily. 
I  Any  English  decisions  since  May  14,  1776, 
'  decided  contrary  to  the  English  decisions 
prior  to  that  time,  are  not  ca^ius  of  authority 
in  Uiie  state.  Garter  v.  Jordan,  15  tia.  S'l. 
Like  the  decisions  of  courts  in  otiier  states 
in  this  country,  they  are  merely  cases  of 
opinion.  Thornton  v.  Lane,  11  Ga.  500, 
The  only  other  cases  we  shall  refer  to  upon 
this  question  will  be  those  decided  by  this 
court  upon  wills  subject  lo  he  cuniitrued  by 
the  law  existing  before  our  act  of  1854.  In 
Robinson  v.  McDonald,  2  Ga.  llli  (syl.,  point 
3),  120-123,  the  bequest  was  to  A  his  heira 
and  assigns,  forever;  but,  if  he  should  die 
witliout  a  lawful  heir  of  hia  body,  the  prop- 
erty bequeathed  was  to  be  equally  divided 
among  Uiree  other  eons  of  the  testator.  The 
court  held.  Judge  Warner  delivering  the 
opinion,  that  the  words  "die  without  a  law- 
ful heir  of  his  body"  meant  an  indefinite 
failure  of  issue,  which  made  the  ulterior  tie- 
quest  a  perpetuity,  and,  in  any  event,  cre- 
ated an  estate  tail,  which  our  act  of  1821 
converted  into  a  fee-simple  estate  in  favor  of 
the  first  taker.  In  Carlton  v.  Price,  10  Ga. 
4U5,  498,  Judge  Warner,  who  rendered  the 
opinion  of  the  court,  said:  "When  the  in- 
tention of  testators  and  the  laws  of  the  land 
are  in  conflict,  the  latter  must  prevail.  The 
rule  of  law  is  that  whenever  the  testator 
limits  his  property  to  take  effect  after  the 
death  of  the  first  taker  without  heirs  or 
without  issue,  subject  to  no  other  restric- 
tion, the  limitation  ia  void,  as  being  too  re- 
mote. Such  a  dispoeition  of  properly  is 
considered  as  a  limitation  over  upon  an  in- 
definite failure  of  issue,  and  is  therefore  an 
estate  tail,  which  is  prohibited  by  our  law." 
In  Cook  V.  Walker,  15  Ga,  4fi.i,  Judge  Lump- 
kin, who  delivered  the  opinion  of  the  court, 
said  :  "Had  the  property  been  given  to  Miss 
Walker  for  life  only,  with  remainder  to  tlie 
heira  of  her  body,  and,  in  default  of  such 
heirs,  to  the  present  complainants,  this  be- 
ing an  estate  tail,  no  one  would  doubt  but 
that  the  fee  would  vest  in  Misa  Walker,  not- 
withstanding she  took  a  iife  estate  only  by 
the  terms  of  the  instrument;  and  this,  too. 
simply  because  the  intention  must  yield  to 
the  unbending  rules  of  the  law.  technical 
though  they  may  be."  In  Hollifield  v.  Slell. 
17  Ga.  280.  the  bequest  was  to  A.  and,  in  case 
she  "should  die  without  an  heir  of  her 
body."  then  to  be  equally  divided  among  her 
brothers  and  sister.  This  was  an  estate 
tail  by  implication  under  the  English  rules, 
of  interpretation  as  to  devises  of  real  prop- 
erty ;  and  this  court  held.  Judge  Lumpkin 
rendering  the  opinion,  that,  the  bequest  hav- 
ing clearly  created  an  estate  tail  in  the  first 
taker,  such  estate  was  enlarged  into  a  fee 
simple  by  our  act  of  1821.  In  Oray  v.  Oraij. 
20  Ga,  804,  the  bequest  was  to  A  and  B.  and 
should  they,  "or  either  of  them,  die  without 
an  heir  begotten  of  their  bodies,  then  their 
parts  or  part  to  be  equally  divided"  among 
C.  the  testator's  named  sons,  and  the  sur- 
vivor. The  majority  of  the  court  held  that 
the  bequest  created  an  estate  tail  by  impli- 
cation in  A   and  B;   that  such  estatea  tail 
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were  within  the  itatut*  d«  doni*,*  tud  that, 
therefore,  the  firgt  taker  took  the  absolute 
fee  under  our  act  of  18Z1.  In  Hoae  v.  King, 
24  Ga.  424,  the  bequest  was  to  A,  a  daughter, 
and  the  lawful  heirs  of  her  body  forever. 
If  she  should  die  without  leaving  a  lawful 
heir  of  her  body,  then  the  property  to  revert 
to  the  testator's  estate,  and  bedividedamong 
bis  other  heirs.  Judge  Lumpkin,  who  de- 
livered the  opinion  of  the  court,  said:  "Ac- 
'oording  to  the  construction  put  upon  the 
statute  da  donia  by  the  Euglisli  courts  as  to 
real  estate,  the  limitation  over  in  tbis  will 
is  too  remote  and  void;  and  that  under  the 
act  ol  1821  as  expounded  by  a  majority  of 
this  court  (myself  dissenting)  in  Oray  v, 
Oray,  20  Oa.  804,  .  .  .  [A],  the  daugh- 
ter of  the  testator,  took  an  absolute  fee." 
In  Claalon  v.  Weekt,  21  Ga.  266,  the  bequest 
was:  lujcase  of  no  heir,  1  wish  A,  as  ex- 
ecutrix, to  give  the  property  to  B,  C  and  D 
equally,  when  A  my  executrix,  thinks  pru- 
dent. Judge  Lumpkin,  who  rendered  tlie 
opinion  of  the  court,  held  tpsge  269)  that 
the  words  "iu  case  of  no  heir"  did  not  cre- 
ate an  estate  tail, — First,  because  no  estate 
in  freehold  preceded  the  words  i  and,  sec- 
ondly, because  the  bequest  was  to  be  divided 
within  the  lifetime  of  the  named  executrix, 
which  mads  the  words  mean  a  definite  fail- 
ure of  Issue.  It  is  therefore  clearly  infer- 
able from  these  two  reasons  that  if  the  be- 
quest bad  been  to  "A,  and,  in  case  of  no  heir, 
to  B,"  the  court  would  have  held  that  the 
bequest  created  an  estate  tail  beyond  all 
doubt,  and  that  would  have  made  a  parallel 
«a«e  with  the  one  now  under  consideration. 
In  Brovnt  v.  TPeover,  28  Ga.  3TT.  the  bequest 
was  to  A  and  B  and  their  children  (theythen 
having  no  children),  and,  if  they  shall  die 
without  issue,  then  over.  The  court  held. 
Judge  Stephens  delivering  the  opinion,  that, 
as  the  bequest  would  create  an  estate  tail 
in  real  property,  A  and  B,  under  our  act  of 
1821,  took  the  absolute  fee.  In  Poumell  \. 
Harris,  2B  Qa.  736,  the  bequest  was  to  A  for 
life,  and  at  her  decease  to  the  heirs  of  her 
body  lawfully  begotten;  but,  if  she  should 
dia  without  issue,  then  over.  The  will  was 
made  is  Virginia,  where  in  1770,  the  l^isla- 
ture  had  paued  an  act,  like  out  act  of  1821, 
enlarging  estates  tail  into  fee-simple  estates. 
It  waa  held,  Judge  Lyon  delivering  the  opin- 
ion, that  A  took  an  estate  tail,  which  the 
Virginia  act  of  1770  converted  into  a  fee- 
simple  estate.  In  Walla  v,  Sorriaon,  S3  Qa. 
341,  the  devise  was  an  estate  tail  by  impli- 
cation und^r  the  English  law.  Judge  Jen- 
kins, who  delivered  the  opinion  of  the  oourt. 
said:  "The  dispositive  words  in  the  will 
.  .  .  are,  I  give  and  bequeath  to  my  be- 
loved wife,  Mary  Bird,  the  whole  of  the  bal- 
ance of  my  estate;  .  .  .  and  should  my 
wife,  Mary,  die  without  a  natural  hetr  of  her 
body,  it  is  my  will  and  desire  that  the  whole 
of  my  estate  go  to  my  brother,  William  B. 
Bird,'  Upon  the  death  of  Mary  Bird,  leav- 
ing no  lineal  descendant  surviving,  is  this 
limitation  over  good?  This  is  not  an  open 
questiim  in  Georgia.  In  Rollifield  v,  Stell, 
17  Ga.  280,  Childan  v.  CMUeri,.  21  Ga.  377, 
Md  Brmtm  t.  Wemm;  28  Qa.  378,  it  is  held 
«0  L.  B.  A. 


that  these  and  other  equivalent  word*  creat* 
an  estato  tail  under  the  statute  de  doni* 
oonditionalibtit,  and  therefore,  under  our 
act  of  1821  (Cobb,  Dig.  p.  lOB),  vest  in  the 
first  taker  an  absolute  unconditional  estate, 
unless  there  be  superadded  words  excluding 
the  idea  of  an  indefinite  failure  of  isiue. 
Are  there  such  words  in  the  clause  under 
consideration  1  It  is  contended  that  the  lim- 
itation over  to  a  person  in  being  has  that 
effect.  But  on  that  point  it  is  expressly 
ruled  otherwise  in  HolH/Uld  v,  Bteii,  17  Ga, 
280,  wherein  several  authorities  sustaining 
the  ruling  are  cited."  In  Strong  v.  Middle- 
ton,  61  Ga.  462,  the  devise  was  to  A  and  hia 
heirs  forever,  and,  if  he  "should  die  without 
a  lawful  boKitten  heir  of  his  body,"  then  to  . 
B.  Judge  Trippe,  delivering  the  opinion  of 
the  court,  held  that  A  took  the  absolute  fee, 
as  the  limitation  over  wss  void  for  remote- 
ness. After  citing  HolUfield  v.  BteU,  17  Ga, 
280;  Gray  v.  Gray,  20  Ga,  804;  ChiUUrri  v, 
Childeri,  21  Qa,  3T7 ;  flote  v.  King,  24  Ga. 
424 ;  Brown  V.  Weaver,  28  Qa.  377 ;  Wall* 
V.  Oarriton,  33  Ga.  341,— he  said:  "The 
question  is  not  an  open  one.  .  .  .  What- 
ever difficulties  may  have  been  created  hy 
the  two  cases  referred  to  in  30  Ga.,  there 
have  been  several  later  ones  which  fully  rec- 
ognize the  former  rulings."  And  in  Loftont. 
Xurehiton,  80  Ga.  391,  7  S.  E.  322,  Chief 
Justice  Bleckley,  delivering  the  opinion  of 
the  court  on  a  will  probated  in  1847,  said: 
"The  law  of  Georgia  inhibits  entails,  and  by 
the  act  of  1821  .  .  .  enforces  the  inhi- 
bition by  enlarging  them  into  estates  in  fee 
simple." 

A  fee  conditional,  at  common  law,  whereby 
an  estate  was  given  simply  to  A  and  his  is- 
sue, or  to  A  and  the  hrirs  of  his  body,  in  ex- 
clusion of  collateral  heirs,  and  A  took  the 
fee  as  soon  as  any  issue  was  bom,  or  it  re- 
verted to  the  donor's  estate  if  no  issue  was 
born  (2  Bl.  Com.  110),  was  the  origin  of 
the  statute  de  donia  allowing  the  entailment 
of  real  property  in  favor  of  the  issuel  2  Bl. 
Com.  112;  2  Minor,  Inst.  3d  ed.  marg.  pages 
78.  79;  Tiedeman,  Real  Prop.  S§  45,  46. 
After  the  statute  de  donia,  such  fees  condi- 
tional as  applied  to  real  property  were  also 
invariably  declared  to  be  estates  tail  in  Eng- 
land (2  Bl.  Com.  112:  3  Jarman.  Wills, 
Randolph  ft  Talcott's  ed.  pp.  89,  94,  203): 
and  in  Georgia,  as  applied  to  both  real  ^nd 
personal  property,  they  have  always  been 
held  to  be  estates  tail,  and  vest  the  absolute 
estate  in  the  first  taker,  under  our  act  of 
1821,  unaffected  by  the  act  of  1854,  or  any 
subsequeut  law.  Kemp  v.  Daniel,  8  Ga. 
387  (top)  ;  Smith  v.  Dwviooody,  19  Ga.  237, 
268,  269;  Childera  v.  Chi!d«rt.  21  Qa.  378; 
Carroll  v.  Carroll.  2S  Qa.  260.  262 ;  Andrew* 
V.  Bo%ner.  26  Ga.  S20;  Caraway  v,  8milh. 

28  Ga,  541 :  Whatley  v.  Barjfcer,  79  Oa.  790, 
4  S.  E.  387:  Craig  v.  Ambrote,  80  Ga.  134, 
4  S.  E.  1 !  Eminq  v.  Sftrop»)iire,  90  Qa.  374. 
7  S,  E,  554 ;  Oriffin  v.  Stewart.  101  Ga.  720, 

29  S.  E,  29;  Civil  Code,  {  3085.  An  execu- 
tory devise  which  was  limited  upon  a  defi- 
nite failure  of  issue,  as  then  understood, 
was  valid  at  the  time  the  will  in  this  case 
took  affect    Maym-  t.  Wiltbtrgv,  Oa.  Dee, 
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pb  S,  pp.  20,  26;  Oarltoit  t.  Prioe,  10  Gft.  estaU  uid  a.  rcnuindtt  I*  whoUj  new."  Hia 

4S8;  OroesT.  Ai'ttenbmrv,  U  Ga.  232;  £ur-  positioo  is  imdoubtedl;  correct;  and  that  the 

ton  T.  Sia«fc,  30  Ga.  630;  Jfftll  v,  ^Iford,  46  act  of  16S4  i>  not  a  declarator?  statute  of 

■G>.  250,  261.     But  at  that  time  an  execu-  any  former  law,  and  that  it  converted  into 

tory  deviee  which  was  limited  upon  an  iU'  a  defeasible  fee  what  before  the  act  was  an 

.definite  failure  of  igsue,  aa  then  defined,  was  estate  tail  \ij  imphcation,  see  also  Wornll  v, 

Toid  for  remoteness.     Jfoyer  v.  V/iltbergar,  WHghl.  25    Qa,    667,    860.     Tlierefore,    tha 

Oft.  Dec  pt  2,  pp.  20,  26;  Robinton  v.  Uo-  words  in  this  will,  "in  case  she  has  no  is- 

■DonaUt,  Z  Ga.  116   (syl.,  point  3);  Carlton  sue,"  unexplained  by  the  context   (the  will 

V.  Price,  10  Ga.  40B,  and  tne  caaea  hereinbe-  having  been  made  in  184B,  and  t^  testator 

fore  cited  on  the  question  of  estates   tail,  having  died  in  18S0),  must  fall  within  the 

See  also  Smith,  Executory  Interest,  Ij  709,  definition  of  an  indefinite  failure  of  isaue. 

714;  1  Janoan,  Wills,  Randolph  &  Talcott'a  ''Issue,"  in  this  term,  can  include  an  unborn 


L  p.  619,  and  Dotee  "p"  and  16,  when*  ciany 
naaes  are  collected.  Accordingly,  an  appu- 
•ite  elasB  of  a  determinable  or  defeasible  fee 
(called  by  some  judges  a  "base"  or  "quali- 
fied" fee),  with  a  valid  executory  devise 
over,  at  Uie  time  the  will  now  being  com- 
strued  took  effect,  is  one  made  to  A,  and, 
upon  hia  dying  without  child  or  children,  or 
■dying  without  issue  living  at  the  time  of  his 
.death,  or  other  words  importing  a  definite 
failure  of  issue,  then  to  B,  whereby  the  ab- 
solute fee  became  vested  in  A'a  estate  upon 
bia  leaving  issue  at  his  death,  or  passed  to 
the  executory  devisees  if  he  died  without 
leaving  such  issue.  It  seems  like  grasping 
at  a  shadow  for  persooa  to  claim  real  prop- 
erty in  this  state  as  executory  devisees  un- 
-der  a  devise  governed  by  tbe  law  existing 
before  our  act  of  1854,  and  which  devise  cre- 
-ated  an  estate  tail  by  implication  in  Eng- 
land, on  the  grounds  either  that  such  es- 
tates tail  were  not  included  in  the  statute 
■ds  donia,  or  that  the  laws  of  Georgia  at  tbat 
time  construed  such  estates  to  pass  an  es- 


tate for  life  to  the  first  taker,  with 
der  to  his  issue,  if  any,  and,  if  none,  over  to 
tha  executory  devisees.  If  estates  tail  by 
implication  were  not  included  in  the  statute 
■de  donia,  the  iimitaUons  over  in  such  estates 
were  always  made  upon  an  indefinite  failure 
of  issue,  which  of  itself,  as  above  shown,  de< 
feata  the  claim  of  the  executory  devisees  on 
the  ground  that  euch  devise  to  them  was 
void  for  remoteness.  And  it  follows  that 
under  the  law  existing  before  our  act  of  1854 
«uch  a  result  of  cutting  up  an  estate  tall  by 
implication  in  the  manner  above  stated  was 
absolutely  impossible.  That  act,  which  is 
on  a  line  with  the  English  wilts  act  of  1837, 
.enacts  that  "dying  without  heirs,"  "dying 
without  issue,"  and  other  expressions  which 
liad  theretofore  meant  an  indefinite  failure 
■«rf  issue  shall  thereafter  mean  a  definite  fail- 
ure of  issue,  but  is  silent  as  to  the  nature  of 
the  estate  taken  by  the  first  taker  and  the 
issue.  There  is  a  diotum  in  one  case  ( Tuak- 
er  T.  Adams,  14  Ga.  683)  that  the  act  im- 
plies that  the  first  taker  Is  to  have  a  life 
-estate,  with  remainder  to  the  issue,  and,  if 
none,  then  to  the  executory  devisees;  and 
that  this  waa  a  declaratory  act.  But  in 
Etping  v,  Skropthire,  80  Qa.  381,  T  S.  E.  554, 
Chief  Justice  Bleckley,  who  delivered  the 
Tsry  able  opinion  of  the  court  in  that  case, 
after  reviewing  the  laws  applicable  to  this 
subject,  thus  speaks  about  the  codification 
of  Uie  law  of  estates  tail  by  implication  in 
-our  Code;  "This  carving  up  of  any  and  I'll ,  - 
estates  tAil  hy  implication  into  a  particular  Daniel,  102  Ga.  181, 28 
SO  L.  K.  A.  24 


^andchild,  or  great-grandchild,  and  » 
tnfinitttm  in  the  line  of  the  first  taker's  is- 
sue, which  clearly  creates  an  estate  tail  un- 
der the  statute. (fe  donU,  aa  ruled  by  all  the 
English  decisions,  and  therefore  gives  the 
first  taker  the  absolute  fee  under  our  act  of 
1B21.  To  restrict  the  meaning  of  this  term 
t«  a  definite  failure  of  issue,  in  order  to 
make  tha  executory  devise  valid,  it  would  !>• 
necessary  to  add  words  to  it  so  as  to  make 
the  term  read,  "in  case  she  has  no  issue  liv- 
ing at  the  time  of  ber  death."  This,  of 
course,  we  have  no  l^pil  right  or  power  to 
do,  as  we  must  construe  the  words  as  we  find 
them  in  the  will,  according  to  the  rules  of 
interpretation  adopted  by  t£e  English  courts 
for  centuries,  and  adhered  to  by  many  de- 
cisions of  this  court.  To  disregard  these 
rules  of  interpretation  at  Uiia  late  day 
"would  not  only  frustrate  the  great  land- 
marks of  property,  but  would  introduce  a 
latitude  of  construction  boundless  in  its 
range,  and  pernicious  in  its  consequences." 

The  cases  cited  in  the  brief  of  the  learned 
counsel  for  the  plaintiffs  in  error  are  distin- 
guishable from  the  case  at  bar.  We  need 
only  refer  to  those  cited  from  the  Reports 
of  this  court  to  show  that  they  do  not  con- 
flict with  the  views  we  maintain  in  this 
case.  In  Sharman  v.  Jackson.  30  Ga.  224, 
and  Herring  v.  Roger;  30  Qa.  616,  there  are 
no  limitations  over  to  executory  devisees, 
and  the  devises  are  to  A  for  life,  and  at  his 
death  to  be  equally  divided  between  the  heirs 
of  his  body;  which  ia  the  same,  as  held  in 
those  cases,  as  giving  a  remainder  to  the 
heirs  of  A's  body  living  at  his  death.  The 
case  of  Wetter  v.  Vnittd  ffi/dmuHo  Codon 
Press  Co.  76  Ga.  640.  which  counsel  for 
plaintiB'  in  error  contend  should  have  been 
held  to  be  a  defeasible  fee  in  Mrs.  Wetter, 
could  only  be  so  construed  because  the  limi- 
tations over  were  upon  a  definite  failure  of 
issue,  the  devise  expressly  stating,  if  she 
should  "die  without  issue  as  aforesaid  (that 
is,  without  leaving  issue  or  lineal  heirs), 
then  living."  And  the  reasons  which  im- 
pelled the  court  in  that  case  to  hold  that 
Mrs.  Wetter  took  a  life  estate  are  wholly 
inapplicable  to  the  case  now  under  consid- 
eration. The  case  of  Matthews  v.  Hudson, 
81  Ga.  120,  7  S.  E.  280..  was  not  only  based  ^ 
on  a  will  probated  in  1854,  but  the  property 
was  limited  over  upon  the  ftrat  taker  flying 
without  child  or  children,  which  would  have 
been  a  definite  failure  of  issue  as  well  be- 
fore as  after  the  act  of  1B54.  The  cases  of 
Oibson  V.  Hardaway,  68  Ga.  370.  Daniel  v. 
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ing  T.  Bkuinate,  106  Qm.  761,  32  S.  E.  G44, 
whether  rightlj  or  wronglj  decided,  have  no 
application  to  the  preaent  case,  because  they 
are  baGed  on  wills  made,  not  only  after  the 
act  of  1S64,  but  even  since  the  Code.  The 
cases  of  Grace  v.  Rittenberry,  14  Ga.  233; 
Doe  ex  dem.  Sheftall  v.  Roe,  30  Ga.  453; 
Forman  v.  Troup,  30  Ga.  496;  Burton  v. 
Blaek,  30  Ga.  638;  Tennell  v.  Ford,  30  Ga, 
707;  and  Bill  v.  Alford,  46  Ga.  250,— which 
are  based  upon  wills  made  before  the  act  of 
1864;  and  the  case  of  Qreer  v.  Pate,  85  Ga. 
652,  11  S.  E.  869,  which  was  upon  a  deed, 
— all  declared  defeasible  fees  in  the  first 
takers  odIj  because  the  executory  devises 
wer?  limited  in  each  case  upon  a  definite  fail- 
nre  of  issue,  as  is  clearly  shown  in  some  of 
ihtte  cases  by  the  terms  themselves  without 
the  aid  of  superadded  words,  and  in  others 
by  the  use  of  such  words,  though  the  court 
seems  to  have  somewhat  stretched  the  super- 
added words  in  Fomian  v.  Troup  to  reach 
the  conclusion  of  a  definite  failure  of  issue 
in  that  case.  In  Doe  em  d«m.  Bheflall  y. 
Roe,  which  is  a  case  especially  relied  on, 
the  words  "leaving  no  issue"  were  explained 
to  clearly  mean  grandchildren  of  the  testa- 
tor by  the  superadded  words,  "they  [the  is- 
sue] shall  not  inherit  their  father's  or 
moUier's  portion  of  my  estate  before  they 
attain  the  age  of  eighteen  years."  In  Ten- 
ntU  V.  Ford,  the  devise  was  to  A  and  B,  and, 
if  B  should  die  before  arriving  at  age,  or 
without  issue,  his  share  to  go  to  the  surviv- 
or. The  court  held  that  "or"  should  be  con- 
■trued  "and,"  so  as  to  mean  if  B  should 
die  without  issue  before  arriving  at  age, 
which  would  be  a  definite  failure  of  issue. 
This  ruling  was  correct,  and  in  no  wise  af- 
fects the  contention  of  the  defendant  in  er- 
ror. See  Smith,  Executory  Interest,  IS  235, 
236,  where  the  reason  for  the  rule  is  explicit- 
ly stated  with  ample  citation  of  authority. 
And  in  Burton  v.  Black,  Judge  Stephens 
said  (p.  640)  that  a  devise  to  A  for  life, 
and.  if  he  die  without  issue,  to  B,  would  cre- 
ate an  estate  tail  by  implication.  The  other 
cases  arising  on  wills  made  before  the  act 
of  1B64,  which  are  more  apparently  allied  to 
the  present  ease,  are  HarrU  v.  Smith,  16  Ga, 
646,  and  GrtsiooW  v.  Qrcar,  18  Ga.  546.  In 
the  former  the  devise  was  to  A  tor  life,  with 
remainder  to  B,  provided,  nevertheless,  if  B 
should  die,  leaving  no  lawful  heirs,  then,  in 
that  case,  to  be  equally  divided,  share  and 
share  alike,  between  the  lawful  children  of 
C.  Judge  Stames  first  announced  three  rea- 
sons to  support  his  contention  that  the  words 
"die  leaving'  no  lawful  heirs,"  in  a  devise  of 
VmI  property,  meant  a  definite  failure  of  is- 
sue: (1)  "That  there  is  nothing  in  the 
statute  [de  donia]  which  sanctions  the  idea 
that  when  one  was  said  to  die  without  issue 
or  heirs  reference  was  had  to  a  failure  of 
issue  at  any  remote  time  after  his  death." 
Page  652.  To  which  we  answer  that  the 
statute,  as  quoted  in  part  by  him,  says:  "If 
issue  fail  (in  that  there  is  no  issue  at  all), 
or  if  any  issue  be  and  fail  by  death,"  or 
"Tieir  of  the  body  of  such  issue  failing,"  that 
the  statute  has  always  been  construed  in 
England  to  an  effect  just  the  reverse  of  his 
CO  L.R.  A. 


opinion;  and  that  in  1  Washb.  Real  Prop. 

5th  ed.  p.  104  [*72],  catates  tail,  the  sourc» 
of  which  is  the  statute  de  ionia,  are  defined 
to  be  "estates  of  inheritance,  which,  instead 
of  descending  to  heirs  generally,  go  to  the- 
heirs  of  the  donee's  bot^,  which  means  bis- 
lawful  issue,  his  children,  and  through  then>. 
to  his  grandchildren,  in  a  direct  line,  so  long 
as  his  posterity  endures,  in  a  regular  order 
and  course  of  descent."  (2)  That  while  the 
words  "having  no  issue,"  "dying  without. 
leaving  issue,"  and  "die  leaving  no  lawful 
heirs"  were  uniformly  construed  in  England 
to  mean  an  indefinite  failure  of  issue  when 
applied  to  real  property,  yet  the  last  tvro 
expressions  were  construed  by  the  English 
courts  to  mean  a  difnite  failure  of  issue- 
when  applied  to  bequests  of  personal  prop- 
erty, which  latter  construction  should  be- 
adopted  in  this  state  as  the  proper  one  in 
cases  of  both  personalty  and  realty ;  and  that 
it  is  not  possible  "that  this  double  meaning- 
.  .  .  can  belong  to  the  same  terms  of  th» 
same  law," — the  statute  de  doni».  To  this 
we  answer  that  the  English  courts,  when 
construing  these  words  as  to  personalty,  did 
not  have  before  them  the  statute  de  donia 
and  the  question  of  an  estate  tail,  because 
personalty  was  not  within  the  statute,  and 
could  not  be  entailed,  and  hence  there  was 
nothing  in  the  way  of  enforcing  the  prob- 
able intent  of  the  testator  in  such  cases;, 
that,  when  they  construed  these  words  as  to- 
realty,  the  statute  de  dani*  and  the  questioB. 
of  an  estate  tail  were  before  them,  the  stat- 
ute having  reference  to  the  entailment  of 
real  property,  and  in  such  cases  they  held 
that  the  prohable  intent  of  the  testator  waa 
to  entail  the  property,  and,  if  not,  that  the- 
latter  intent  could  not  contravene  the  de- 
sign of  that  statute,  and  the  invariable  con- 
struction of  thffle  expressions  when  applied 
to  devises  of  real  property;  and  that  our  act 
of  1821  says  that  whenever  expressions  in 
gifts,  grants,  bequests,  devises,  and  convey- 
\  made  in  this  state  "would  have  passed 

ftate  tail  in  real  property  by  the  statute- 

de  donia.  they  are  to  be  held  and  construed 
to  vest  in  the  person  or  persons  to  whom  the 
same  may  be  made  or  executed  (the  first 
taker)  an  absolute,  unconditional  fee-siraple- 
estnte."  (3)  That  the  reason  for  the  stat- 
de  donU  was  to  give  the  "heir  at  law" 
the  property,  and  henoe,  as  primogeniture 
had  been  abolished  in  this  state,  the  reason 
for  the  conventional  rule  of  construction  of 
the  statute  de  donia  had  been  revealed.  To 
which  we  answer  that  this  reason  imputes  to- 
the  legislature  of  this  state  the  performance- 
of  a  useless  task  in  passing  the  act  of  1821, 
id  that  the  statute  de  doitis  itself  shows, 
id  it  is  declared  in  numerous  English  deci- 
>ns,  that  its  design  was  in  favor  of  th» 
lue.  which  means  all  the  issue,  male  and 
female,  unless  the  derise  was  specially  to- 
male  issue  or  specialty  to  female  issue;  and- 
hence  primogeniture,  which  was  a  canon  iH' 
the  law  of  descent  of  real  property,  clearly 
had  nothing  to  do  with  this  question-  More- 
over, Judge  Starnes  eeema  to  have  doubted- 
lis  own  premises,  because,  after  saying, 
'should  we  be  wrong  in  all  that  wa  navv- 
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■kid,"  he  finally  leized  upon  the  worde  "then  ' 
in  that  case"  as  superftdaed  words  qualifying 
the  words  "die  leaving  no  lawful  heirs,"  con- 
strued the  word  "then"  to  be  an  adverb  of 
time  rela-ting  to  the  death  of  the  first  taker, 
eo  aa  to  make  "lawful  heirs''  mean  "chil- 
dren,'' and  wae  thua  enabled  to  decide  that 
the  first  taker  in  that  case  took  a  defeasible 
fee,  subject  to  be  defeated  in  favor  of  the  ex- 
ecutory devises,  should  he  die  without  then 
leaviiw  children.  The  word  "then"  in  the 
case  of  Harris  v.  SmttA  ia  referred  to  in  Son- 
ford  V.  Sanford,  68  Ga.  260,  as  an  adverb  of 
tlDM.  It  is  unneceaeary,  however,  for  us  to 
decide  whether  this  construction  of  the 
words  "then  in  that  case"  is  correct,  as  no 
such  superadded  words  appear  in  the  devise 
in  the  case  now  under  consideration,  though 
eaaea  cau  be  cited  to  show  that  the  very  same 
words  have  been  dififerently  construed.  The 
terms  of  the  will  construed  in  Oriawold  v, 
Greer  were:  "I  .  .  .  bequeath  and  de- 
vise to  my  said  wife,  for  and  during  her  nat- 
ural life,  the  whole  of  the  residue  of  my  es- 
tate, both  real  and  personal.  .  .  .  And 
at  the  death  of  my  said  wife  it  is  my  will  and 
desire  that  the  whole  of  the  above-mentioned 
residue  of  my  estate  result  to  and  vest  abso- 
lutely in  fee  simple  in  my  daughter  [B] 
.  .  .  if  then  living,  and  her  iasue,  if  any; 
but,  if  my  said  daughter  should  at  that  time 
be  dead,  without  issue,  or  afterwards  die, 
leaving  no  issue,  then,  and  in  either  of  said 
events,  it  is  my  desire  and  wil!  that  the  said 
residue  of  my  estate  ...  be  equally  di- 
vided among  the  lawful  children  of"  C,  D, 
and  £.     Here  "issue"  in  the  preceding  temu. 


"and  her  issue,  if  any,"  iCnd  "dead  without 
issue,'*'  having  reference  to  issue  of  the 
datighter  living  at  the  death  of  the  testator's 
wife,  manifestly  mean  a.  definite  failure  of 
issue,  viz.  children  of  B,  the  daughter;  and 
therefore  it  might,  though  we  do  not  say  it 
would  necessarily,  in  this  particular  cosa 
make  "issue"  in  Uie  subsequent  term  "leav- 
ing no  issue"  also  mean  children  of  B,  the 
daughter.  3  Jarman,  Wills,  Randolph  & 
Talcott's  ed.  p.  236,  and  note  "p."  Adopting 
this  view,  the  devise  may  be  paraphrased 
thus:  To  A,  for  life,  and  after  her  death 
absolutely  and  in  fee  simple  to  B  and  her  is- 
sue (children),  if  any;  but,  if  B  be  dead  at 
that  time,  without  issue  (children),  or  dies 
afterwards,  leaving  no  issue  (children), 
then,  and  in  either  of  these  even>ts,  to  the 
children  of  C,  D,  and  E,  And  this  is  the  way 
the  devise  in  this  same  will  is  read  in  Pa/me 
V.  Rotter,  63  Oa.  602.  Moreover,  the  addi- 
tional words  "then,  and  in  eitJieT  of  these 
events,"  are  not  in  the  present  case.  And 
what  we  have  said  above  in  answer  to  the 
three  reasons  advanced  by  Jud^e  Stames  in 
the  case  of  Harrit  v.  Smith  will  also  apply 
as  answers  to  the  same  reasons  set  forth  by 
him  in  his  opinion  under  the  second  headno^ 
of  "the  case  of  Qriswold  v.  Grew. 

It  follows,  therefore,  as  the  law  of  the  pres- 
ent case  is  clearly  on  the  side  of  the  defend- 
ant in  error,  that  the  judgment  of  the  court 
heUno  should  be  affirmed. 
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•1.     ■■  eoBBtrDlas  «  eontr&et,  each  OF  Its 

provlstouB  mnst  be  ccnsldereil  In  cODiiectEon 
with  the  othera.  and.  If  poisllile,  elTect  i 
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I.  Epidemlca  and  lickneu. 

If.  BuiliJino  iettTaj/td  or  vnflt  for  ute. 
III.  Holiiava. 

IT.  Lacit  of  funiJ*. 

T.  Sperfal  oantrod  prot^iloni. 
The  general  rale,  with  which  the  decision  In 
HcKiT  T.  BiBSBTT  Is  Eo  barmon;,  Is  that  no  de- 
daetlon  can  be  made  fnim  a  tncher's  aalarj 
wb«rE  a  school  Is  closed  during  the  term  on  ac- 
count of  epidemics,  destruction  of  building,  or 
bolldajs.  uoless  special  provision  Is  made  la 
the  contract  which  Kill  allow  audi  dednetloii 
to  b«  made.  Llbb;  v.  Douflas,  ITS  Msbb.  12B. 
B5  N.  E.  BOB ;  School  Town  v.  Qrar,  10  Ind.  App. 
60  L.  R.  A. 


the  bonrd  of  edaektloB  of  Bait  Lake  CltJ, 
wherein,  among  other  things.  plalntllT  bound 
herself  "to  give  her  entire  time  and  best  ef- 
forts In  any  of  the  achoola  of  said  city  to 
which  abe  miebt  be  assigned, "  for  foar  werts 
of  Ave  days  each  In  each  month  from  Septem- 
ber II.  IBSS,  until  June  1,  1900,  or  until  the 
termlnallon  of  the  contract  bj  the  board  of 
education  for  misconduct,  etc.,  or  for  an; 
other  reason  than  those  special Ir  mentioned, 
on  four  weeks'  notice,  carries  with  U  by  im- 
pllcstlon  that  the  board  of  education  shall. 
In  case  It  failed  to  furnish  platQtllT  witb  em- 
ployment as  teacher,  pay  her  the  stipulated 
wsgcB    during   the    time  mentioned,   or   until 

428.  3T  N.  B.  1099 ;  Randolph  v.  Sanders,  23 
Tei.  Civ.  App.  831,  04  8.  W.  621 ;  Dewey  v. 
Union  School  DiEt.  43  Mich.  480,  6  N.  W. 
848 ;  Uason  v.  School  Dlst.  No.  14,  20  Vt.  487 ; 
School  Directors  v.  Crews,  S3  III.  App.  387; 
Charlestown  School  Twp.  v.  Hay,  T4  lod.  127 ; 
Com  V.  Board  of  Education.  80  III.  App. 
446 :  Smith  v.  School  DIat.  No.  2,  6»  Mich.  SSB, 
37  N.  W.  587 :  Casheii  v.  School  DIff.  No.  12.  HO 
Vt.  30;  Bromley  v.  School  Dlst.  No,  B.  47  Tt. 
381;  Holloway  v.  School  Dlst.  No.  9.  82  Mich, 

'.53,  28  N.  W.  784 ;  School  Dlst.  No.  4  v.  Gaga, 

19  Micb.  4S4.  33  Am.  Rep.  421. 

I.  £plitemlo  and  dcfcflea*. 
No  dednctloDB  can  be  made  where  ttM 
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Mid  boBill  tannldated  the  contract  as  therein 
provided,  and  the  arbltrarj  eloalog  at  the 
■choola  bj  the  board  ol  edaeatlon  daring  an 
epidemic  of  emallpai,  although  It  ma;  bare 
been  a  wise  precaution,  did  not  release  the 
plalntin  under  the  contract,  or  change  the 
obligation  of  the  board. 
S.  A  atlpnlatioB,  In  >  contract  of  em- 
plo>'ment,  to  pny  pliilntlfl  ■  oerlttim 
irnvc  "for  the  time  actually  occupied  In 
■chool,"  muBt  be  canatrued  almply  as  au  In- 
tention to  prohibit  plaintiff  from  drawing 
her  aalat;  during  Tacatlon,  or  during  the  time 
•he  might  be  eicusablr  absent  or  temporarily 
unable  to  dtacborge  her  dutlea.  and  Dot  to 
applj  to  iucb  time  as  the  defendant  might 
arbitrarily  prevent  plalntlR  from  performing 
her  dutlea  without  dlacharglng  ber  under  the 


4.     Where  ■  eontpnot  la  to  do  nets  wtalek 
oan  be  perfopmed,  nothing  but  the  art  of 

God  or  of  a  public  enemy  or  tbe  Interdiction 


of  the  law  aa  a  direct  and  aole  eauae  of  the 
failure  will  eicnae  the  performance ;  and 
wbere  plalDtlff  li  ready  and  willing  to  per- 
form, but  Is  prevented  by  act  of  defendant, 
plaintiff  l>  entitled  to  her  aalary  for  the 
period  during  which  ahe  was  ready  to,  bnt 
did  not  actually,  perform  her  part  of  the  con- 
tract on  account  of  tbe  act  of  defendant. 

(Mtnor.  J.,  dlticnti  tn  part.) 

(March  2»,  1900.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  pay  a  warrant  for  sal- 
ary of  petitioner  as  a  teacher  in  the  public 
school  a.     Qranted. 

Statement  by  B»aUa,  J. : 

In  this  caae  the  plaintiff  haa  made  an  or- 
iginal  application  to  this  court  for  a  writ  of 


Is  closed  on  account  ot  epidemics  If  tbe  teacher 
la  ready  to  perform  bis  pert  of  tbe  cont — ^ 
nnJess   the   contract   stipulates   for   a   dli 
tlDuance  by  the  board. 

In  McKat  v.  Barnktt  It  waa  held  that  the 
arbitrary  closing  of  the  schools  by  the  board  of 
education  during  an  epidemic  ot  amallpoi  did 
not  release  the  board  nor  change  the  obligation 
of  the  contract,  although  tbe  contracl  atipu- 
lated  to  pay  a  certain  wage  '"for  the  time  actu- 
ally occupied  In  acbool."  This  ivaa  construed 
as  prohlblttag  the  teacher  from  drawing  a  aal- 
ary during  vacation  or  during  time  at  Inei- 
cu sable  abaence  or  temporary  disability,  and 
not  to  apply  to  anch  time  as  the  school  board 
might  arbitrarily  prevent  a  teacher  from  per- 
forming duties.  In  this  esse  It  was  said  that 
where  a  contract  Is  Co  do  acts  which  can  be  pet- 
'  formed,  nothing  but  the  act  ot  Ood  or  of  a  pub- 
lic enemy,  or  the  lnt«rdlctlon  of  the  law  oa  tbe 
sole  caasc  for  failure,  will  excuse  the  perform. 

This  rase  Is  In  accord  with  the  general  rule 
above  stated.  The  exceptional  caaea  are  where 
the  contract  atlpulslea  for  deductloaa,  or 
where  the  school  is  closed  on  account  of  want 
of  funds,  and  employment  would  be  ultra  viret. 
A  Mlssnari  case  (Hall  v.  Bchool  Diet.  No.  10.  see 
Infra  II.)  holds  that  the  contract  ahould  be  con- 
strued aa  made  with  reference  to  that  particular 
building,  and  that  tbe  destruction  o'  the  build- 
ing by  lire  prevent*  a  recovery.  But  (his  case 
seems  to  stand  alone,  and  is  not  supported  by 
other  authority. 

Where  a  acbool  waa  cloied  far  three  weeks 
and  four  days  by  the  committee,  during  which 
time  the  plaintiff,  at  their  request,  kept  himself 
in  readiness  to  teach,  and  at  the  end  of  that 
period  resumed  hia  worli  and  taught  during  the 
rest  of  tbe  Bchool  year,  and  tbe  committee  had 
closed  tbe  school  because  of  tbe  prevalence  of 
dlpbtherlB  In  the  town.  It  wai  held  that  tba 
town  waa  not  eicuaed  from  paying  the  teacher's 
•alary  for  tbe  time  when  tbe  school  waa  thus 
■uspended.  Libby  v.  Douglas.  175  Uaaa.  128, 
oa  It.  K.  SOS.  In  this  case  the  contract  pro- 
vided that  the  plaintiff  ■bonld  teach  for  ten 
months,  and  that  the  town  ahould  pay  him 
tSOO.  of  which  sum  he  waa  to  receive  |80  per 
month.  It  was  no  defense  that  be  did  not 
teach,  because  the  fullure  was  not  due  to  his 
fault,  but  to  the  action  of  the  committee.  They 
mlgbt  have  stipulated  that  tbe  teacher  should 
have  no  compensation  for  such  time  si  the 
•chool  should  be  closed  because  of  the  prev- 
alence of  a  contagion!  disease  In  tbe  town. 

And  the  closing  of  a  ■chooihouse  during  the 
term  by  order  of  the  hoard  of  health,  on  account 
50L,R.  A. 


of  diphtheria,  where  tbe  teacber'*  contract  la 
for  a  certain  number  of  weeks  of  service,  will 
not  pievent  s  recovery  for  the  teacher's  salary 
tor  the  time  the  school  waa  closed,  aa  the  non- 


e  of  tl 


act  ot  God.  Bchool  Town  v.  Gray.  10  Ind.  App. 
428.  er  N.  E.  IMS,  In  this  case  the  coarl  said  : 
"There  ia  no  averment  that  the  contagion  still 
prevailed  at  the  close  of  the  term,  or  Chat  tbe 
order  of  the  health  board  continued  In  force 
thereafter.  The  custom  ot  aliowdng  teachers  In 
tbe  public  schools  to  do  this  has  grown  to  be 
such  a  common  one  that  couria  are  bound  to 
take  Judicial  notice  of  the  same.  There  ta 
nothing  In  tbe  contract  before  us  which  re. 
quires  the  teaching  to  be  done  on  consecutive 
days,  and,  for  aught  that  appears,  the 'term  may 
be  extended  a  reasonable  number  of  days,  when 
necessary,  until  the  contract  has  been  ruifllled." 

Where  a  acbool  was  closed  on  account  of  an 
epidemic  of  Bmailpoi  after  three  months,  but 
the  teacher  was  notlSed  to  be  ready  to  work 
when  the  schools  were  resumed  end  ibis  might 
have  occurred  any  day.  no  deduction  can  be 
made  from  ber  salary,  although  an  ordinance 
required  that  teacher's  servlcea  moat  be  ren- 
dered before  warrants  are  Issued  for  the  pay- 
ment  thereof,  Randolph  v.  Sanders.  22  Tei. 
Civ.  App.  ;]31,  54  8.  W.  621.  In  this  case  the 
court  aald ;  "Had  the  act  of  ihe  clOBiog  of 
tbe  ichooia  been  intended  aa  permanent  on  Jan- 
uary S,  1809,  or  at  any  date  afterward,  plaln- 
tlfTs  right  to  compenaallon  after  such  time 
would  probably  not  have  eilated." 

And  a  school  district  is  not  released  from  lia- 
bility on  a  contract  where  a  teacher  Is  prevented 
from  performing  the  same  by  tbe  cioMng  of  the 
■chool  oQ  account  of  smallpox,  as  an  act  of  God 
which  would  ceieeae  one  from  a  contract  most 
be  one  which  renders  tbe  performance  Impossi- 
ble. Dewey  v.  Union  School  Diet.  43  Mich. 
480,  G  N.  W.  646.  In  this  case  tbe  conrt  said : 
"The  plaintiff  continnad  ready  to  perform,  but 
Che  district  refused  to  open  Ita  booses  and  al- 
low the  attendance  ot  pupils,  and  It  thereby  pre- 
vented performance  by  tbe  plaintiff.  Admit- 
ting that  tbe  circumstances  Justified  the  ot- 
Qcers,  yet  there  is  no  rule  ot  Justice  which 
wU)  entitle  the  district  to  visit  its  own  mis- 
fortune upon  the  pialDtlff.  He  was  not  at 
fault.  Re  bad  no  agency  in  bringing  about  tho 
state  of  things  which  rendered  it  eminently  pru- 
dent to  dismiss  the  schoola  It  waa  tbe  mla- 
fortune  of  tbe  district,  and  the  district,  and  not 
the  plaintiff,  ought  to  bear  It." 

In  Goodyear  v.  Bchool  Dlst  No.  6,  IT  Or.  filT. 
21  Fac.  664.  the  case  ot  Dewey  v.  Union  School 
DIst.  48  HIcb.  480.  B  N.   W.  846,   was  distis- 
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mandate  to  enforce  the  pa^fm^ut,  by  the  de- 
fendant, Joeiah  Bamctt,  treuurer  of  the 
board  of  education  of  tialt  I-Alce  City,  of  a 
warrant  for  $56,  isBued  to  said  plaintiff  by 
aaid  board,  tbe  pajinent  of  which  wrb  re- 
fused by  said  treasurer.  The  facta  set  out 
in  the  afEdaTit  of  pl&intifT,  and  upon  which 
she  relies,  are;  That  on  the  11th  day  of 
September,  1690,  she,  as  party  of  ihe  sec- 
ond part,  and  the  said  board  of  education  as 
party  of  the  first  part,  entered  into  a  writ- 
ten contract,  containing,  among  others, 
which  have  no  bearing  upon  the  contention 
between  the  parties,  the  following  stipula- 
tiona,  to  wit:  "That  the  party  of  the  first 
part  hereby  employs  the  party  of  the  sec- 
ond part  to  teach  school  in  Salt  h»ke  City, 
UUh,  beginning  September  II,  1899,  and 
agrees  to  pay  therefor  at  the  rate  of  seventy 
(f70)   doUara  per  month,  of  four  weeks  of 


five  days  each,  for  the  time  actually  occu- 
pied in  school  (l^al  holidays  to  be  counted 
as  school  days)  ;  payment  to  be  made  witli- 
in  one  week  after  the  end  of  each  school 
month,  In  consideration  of  said  employ- 
ment, said  party  of  the  second  part  hereby 
ngieea  to  give  her  mtire  time  and  best  et- 
forte  in  any  ol  the  schools  of  said  city  to 
which  she  may  be  assigned  upon  the  terras 
and  at  the  price  above  named,  in  accordance 
with  and  subject  to  such  rules  and  regula- 
tions as  have  been  made  or  ma;  be  made  b^ 
said  board,  and  subject  to  the  control,  di- 
rection, and  guidance  of  the  superintendent 
of  achooU  of  said  city.  .  .  .  This  con- 
tract may  be  terminated  by  the  party  of 
the  first  part  at  any  time,  without  previous 
notice  for  misconduct,  insubordination,  in- 
competence, or  persistent  violation  of  the 
rules  of  the  board  of  instructions  of  the  su- 


Bnlsbed,  as  In  that  case  tile  eontnet  was  abso- 
Inle  without  anj  right  being  reserved  by  lbs 
directors    to    aisconclnne   tbe  school    for   any 

Where  a  teacher  on  sc«>unt  of  sickness  la 
bis  famlt;  closed  the  school  for  a  tew  tajt  be- 
fore tbe  eii>lfi.tlDn  of  Ibe  term,  and  tbe  pruden- 
tial commitlee.  when  tbe  cause  was  made  kdoim 
to  It,  was  entlrelj  satisfied.  It  was  be)d  that 
be  could  recover  for  the  whole  time  be  actu- 
ally taught.  H»oD  V.  School  DIat.  No.  14,  SO 
Vt.  48T. 

But  wbere  a  achool  contract  provide*  ;"Ti  to 
teacb  lu  a  public  acbool  of  said  district  for  tbe 
term  of  nine  montbs  unless  discontinued  by  or- 
der of  the  directors ;  .  .  .  and  lor  such 
services  lawfully  rendered  tbe  directors  of  said 
district  are  to  pay." — a  dlscontlnoanea  of  tbe 
■ehool  In  consequence  Of  diphtheria  Is  for  a 
Kood  cause  and  aulborlsed.  and  releases  the  dis- 
trict from  Ilablllly  during  incb  period,  but  not 
from  llsblllty  tor  tbe  oneipired  portion  i/t  the 
r  the  schools  are  reopened.  Oood- 
r.  Bcbool  DIst.  No.  6.  IT  Or.  SIT,  21  Pac 


II.  BailiUna  dMtrovtd  or  «n/lt  far  ms. 

No  deduction  can  be  mads  where  tbe  school 
!■  closed  on  sccount  of  tbs  destnictlon  of  the 
building.  The  exceptional  case  In  Ulssonrl 
(Hall  V.  Bcbool  District  No.  10,  infra)  la  on 
tbe  ground  that  tbe  contract  was  made  witb 
reference  to  thst  particular  building,  and  that 
It  Is  controlled  by  tbe  law  as  applied  to  con- 
tncts  to  do  work  In  a  partlcnlar  balldlog  for 
a  series  ot  day*. 

Where  a  teacher  was  employed  to  teach  a 
district  school  tor  five  montha  at  fSO  a  month, 
and  after  one  month  tbe  schoolhouse  was  de- 
vtroyed  by  lire  and  tbe  *ehoo1  broken  np,  and 
the  teacher  demanded  another  •cboolroom.  It 
was  held  that  be  could  recover  wage*  for  the 
whole  period  of  employment.  School  DIrectora 
T.  Crews.  23  III.  App.  3ST.  In  this  ease  the 
court  said  that  the  statute  made  It  tbe  duty  of 
the  director*  (o  maintain  a  school  at  least  dve 
month!  In  the  year,  and  the  destruction  ot  tbe 
schooIbDose  does  not  exonerate  them  a*  tbey 
oonid  rent  a  school  tor  school  parposee ;  and 
further,  that  the  law  concerning  tbe  absence  of 
a  schedule  required  to  be  kept  by  the  teacher 
did  not  apitly  as  lone  cootd  have  been  kept  nn- 
der  tbe  drenmstancea. 

And  a  teacher  of  a  eoDunon  school  Is  entitled 
fOI^B.  A. 


to  compensation  If  tbe  failure  to  actoally  con- 
duct school  each  day  ot  tbe  term  was  caused 
by  tbe  wrongful  act  or  om'sslon  ot  the  school 
authorities.  Charlestown  School  Twp.  v.  Hay, 
74  Ind.  12T.  m  this  case  the  scboolbouae  was 
destroyed  by  Are.  and  the  teacher  requested  the 
trusts*  to  fumlab  a  bouae  and  appliances  pro- 
vided for  during  tbe  time  called  tor  by  tbe  con- 
tract. It  was  claimed  that  It  was  tbe  duty  of  the 
teacher  to  prevent  the  schoolhouse  from  burn- 
ing. In  this  cose  Che  cootracC  called  for  "tbe 
sum  ot  t290.S0,  or  such  portion  thereof  as  aball 
be  due  wild  teacher  at  (2.25  per  day,  a*  above 
agreed  upon  tor  service*  she  actually  per- 
formed."  It  was  held  that  this  clause  did  not 
prevent  s  recovery  If  tbe  failure  to  ctinduct  the 
school  was  caused  by  tbe  wrongful  act  or  amis. 

And  where  a  teacher  was  prevented  from 
carrying  out  bis  contract  by  the  destruction  of 
the  ichool  building  by  a  tornado.  It  was  held 
that  ha  could  recover  for  the  entire  term,  al- 
though the  defendant  claimed  that  It  could  not 
procure  other  sirl table  buildings  for  the  bal- 
ance of  the  term.  Com  v.  Board  ot  Educa- 
tion, 39  III.  App.  446.  In  this  ease  tbe  caart 
said:  "Tbe  contract  did  not  by  its  terms  pro- 
vide that  tbe  school  hoard  wonld  be  discharged 
from  compliance  with  Its  terms  by  reasoD  ot  the 
destruction  of  tbs  scboolbouae.  The  dischsrge 
ot  either  party  to  tbe  contract  would  not  re- 
sult a*  a  matter  of  law  because  of  tbe  destruc- 
tion ot  the  building.  Neither  would  tbe  school 
hoard  be  discharged  from  liability  on  their  con- 
tract by  reawin  ot  the  destruction  of  the  scbool- 
bonse,  and  thslr  Inability  to  procure  another 
building.  If  It  bad  been  desired  to  discharge 
either  party  from  Ibe  contract  for  sucb  cause, 
the  contract  should  have  so  provided." 

A  teacher  may  recover  from  a  school  district 
her  salary  for  the  time  employed,  although  be- 
fore tbe  end  of  the  term  tbe  *cboo1hou*e  burned 
down,  and  the  district  board  refused  to  provide 
another,  although  requested  so  to  do  by  th« 
teacher.  Smith  V.  Bcbool  DIst.  No.  2.  69  Hich. 
S8S,  8T  N.  W.  SeT.  In  this  case  the  school 
board  notifled  the  teacher  that  they  abouid  not 
contlnoe  the  achooi.  She  Obtained  no  employ- 
ment elsewhere,  and  made  no  effort  to  obtain 
any.  Sbe  wa*  employed  for  nine  months,  snd 
was  to  receive  tflO  per  month.  The  sole  de- 
fense was  thst  she  was  not  a  qnalifled  teacher, 
and  could  not  recover:  but  this  defense  wa*  not 
euicained.  Tbe  court  said :  "We  do  not  think 
tbe  plalnclH  was  bound  to  look  np  any  other 
school,  or  endeavor  to  find  other  employment, 
during  tbe  remainder  of  her  tarm.     It  waa  not 
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p«riiitendeiit,  or  for  mj  other  reawm  on 
four  weeks'  notice;  but,  iinlesB  ao  terminat- 
ed, shall  continue  in  force  unUl  June  1, 
IQOO."  That  ptaintiEF  entered  upon  the  dia- 
charge  of  aaid  coDtroct,  and  has  continuoua- 
Ij  performed  her  duties  under  the  aame. 
That,  on  account  of  the  prevalence  of  smaJl- 
poz  in  aaid  city,  the  board  of  education, 
without  conBulting  the  plaintiff,  temporarilj 
eloaed  the  public  Bchools  in  said  city,  includ- 
ing the  one  in  which  the  plaintiff  waa  teach- 
ing, for  a  period  of  aixteen  daya  in  the 
months  ol  January  and  February,  IBOO. 
That  during  the  whole  period  of  suapenaion 
the  plaintiff  held  herself  in  readineaa  to  per- 
form her  duties  as  teacher  under  aaid  con- 
tract whenever  aaid  achoola  should  again 
open,  and  during  the  whole  of  said  period 
was  ready,  willing,  and  able  to  perform  her 
duties  as  such  teacher,  ajid  would  have  done 


BO    had    said    schools  not  been  temporarily 

closed.  That  said  warrant  was  ieaued  by 
said  board  of  education  to  plaintiff  as  com- 
pensation covering  the  said  period  of  sixteen 
days  during  which  aaid  achoola  were  closed. 
That  upon  the  presentation  of  said  warrant 
said  treasurer  rrfuaed  to  pay  the  aame  for 
the  sole  reason  that  during  said  sixteen  days 
the  achoola  had  been  closed,  and  the  plain- 
tiff had  not  during  that  time  rendered  any 
service  as  teacher.  The  forcing  facts  were 
admitted  by  the  answer  of  Uie  defendant. 

The  answer,  among  other  thinga  not  nec- 
essary to  enumerate,  also  alleged:  That  at 
and  prior  to  the  time  of  making  the  orders 
and  regulations  by  the  board  of  health  and 
the  board  of  education,  as  hereinafter  stat- 
ed, the  contagious  and  infectious  disease  of 
smallpox  was  prevalent  in  the  state,  and  epi- 
demic in  certain  counties  and  localities,  and 


ber  duty  to  llDd  work  not  in  her  vocation,  and 
It  was  out  ol  tbe  season  to  obtain  a  alCuatlon 
•i  a  school  teacber" 

And  a  tei'^ber  ma;  recover  ber  salarr  where 
the  school  was  closed  an  account  of  Bre.  wbere 
tbe  committee  InCormed  her  tbat  abe  could  so 
on  If  a  suitable  place  for  the  school  could  be 
foand,  and  she  held  faerwlf  In  readiness,  and 
no  icbool  was  provided,  and  she  taogbt  no  more, 
ftlthoush  she  was  not  dlacharged.  Castien  v. 
School  DIat.  No.  12,. SO  Vt.  30.  In  this  case  tbe 
court  snJd  tbat  book  account  la  a  proper  (orm 
of  action,  as  much  so  as  If  the  scboolhouae  bad 
not  been  burned,  and  she  had  kept  the  school 
tbe  whole  term  contracted  tor. 

And  tbS  teacher  could  recover  paj  for  a  full 
term  where  he  was  hired  to  teach  school  (or 
tbe  Lerm  at  three  monCba.  and  after  teaching 
«lx  weeks  most  ot  tbe  district  became  dlasatls- 
lled  and  onlj  one  or  two  acbolara  attended,  and 
the  stove  legs  and  pipe  were  carried  from  the 
■choolhouie.  and  the  plaintiff  had  to  dose  bis 
■choot.  Bromle;  v.  Bcbool  Disc.  No.  5,  47  Vt. 
381.  In  this  case  tbe  teacher  was  Instructed 
by  tbe  prudential  committee  to  hold  himself  In 
readiness  to  ga  on  with  tbe  school  for  tbe  re- 
mainder of  the  term,  wblcli  be  did.  but  could 
get  no  other  employment.  The  prudential  com- 
mittee made  no  effort  to  put  the  aebaalbDUn  in 
condition  (or  tbe  school  to  continue.  It  seems 
that  the  only  defense  Interposed  was  tbat  the 
defendant  paid  the  plaintiff  140  as  a  tender 
after  suit  was  brought,  and  It  wss  hdd  that  as 
be  was  an  laTant  It  was  not  binding. 

But  under  Mo.  Rev,  Btat.  i  7048.  antborlslng 
the  board  of  directors  of  a  school  district  to 
employ  teachers,  and  providing  that  the  con- 
tract  shall  specify  tbe  Dumber  of  months  the 
school  Is  to  be  taught,  a  teacber  cannot  recover 
salary  during  the  time  the  scbool  Is  closed  on 
account  of  the  bumlnjc  o(  the  building.  Ball  v. 
Scbool  Dlat.  No.  ID,  24  Mo.  App.  313.  In  this 
case  tbe  conrt  aaid:  "Tbe  contract  must  be 
conatrued  in  the  light  of  thoae  provlslong  of  the 
■talute.  Considering  tbat  tbe  plalnttft  was 
employed  to  teach  In  a  certain  building,  that 
the  period  during  which  he  was  to  teacb  was 
stated  In  obedience  to  the  requlremeaCa  d(  the 
statute,  we  are  satlsfled  that  In  the  contract 
the  coQdltlon.  If  tbe  seboolhouse  should  exist 
for  Bucb  period  of  time,  should  be  Implied.  If 
the  scboolhouae  bad  burned  before  the  beginning 
of  tbe  school  term,  tbe  burning  o(  tbe  school- 
house  woold  have  stopped  tbe  defendant's  lia- 
bility under  the  contract.  Tbe  burning  of  the 
•lAoolhoase  during  tbe  school  term  Mopped  the 
defendant's  Ilablllty  pro  ttMtv."  The  court 
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further  said :  "The  plaintiff  In  tbe  present 
case  was  employed  to  teach  the  school  of  the 
defendant  school  district  (or  the  period  o(  four 
months.  That  la  to  say,  be  was  employed  to 
teach,  for  sucb  period,  a  scbool  In  the  scbool- 
bonse  then  owned  by  tbe  detendant.  Tbe  par- 
ties must  have  contemplated  the-contlnned  ex- 
istence of  the  Bchoolhouse  for  the  aaid  perjod 
D(  four  months  aa  tbe  basis  of  tbe  teaching 
during  said  time." 

In  Rudy  T.  acbool  Dlat.  SO  Uo.  App.  IIS,  the 
case  o(  Hal!  v.  School  Dlat.  Xo.  10,  24  Mo. 
App.  213,  was  '^Isttogalsbed,  as  In  that  caae 
the  schoolbouse  was  burned  down,  and  It  was 
held  that  the  contract  was  made  In  contempla- 
tion that  the  school  sbould  be  kept  In  that 
house,  and  that  the  pertormance  D(  tbe  contract 
bad  been  prevented  by  an  untoreseen  casualty, 
whereby  It  waa  discharged :  and  It  waa  further 
held  tbat  a  recovery  could  not  be  bad  on  ac- 
count of  (allure  to  make  out  and  die  a  monthly 
report  required  by  the  statute.  la  this  case  the 
court  held  that  the  defendant  could  not  render 
tbe  making  of  these  monthly  reports  nugatory 
and  absurd,  and  then  Inalst  that  tbe  plaintiff 
could  not  recover  bla  salary  because  he  had  not 
mad  a  them. 

III.  Halldov*. 

No  deduction  can  bg  made  from  the  time  for 
which  a  acbool  teacher  contract!  to  teacb,  on 
account  of  tbe  closing  of  the  school  on  recog- 
nized bolldsya.  Hollowey  v.  Scbool  Diet.  No. 
9,  (12  Mich.  153.  28  N.  W.  764. 

Teaching  contracts  (or  stated  periods  are  not 
subject  to  deductions  (rom  weges  for  observing 
recognized  holidays.  School  Dlst.  No.  4  v.  Osgc^ 


dcductloaa  for  holidays  n 
school  management  should  always  can(orm  to 
thoae  decent  usages  which  recognise  tbe  prop- 
prlety  of  omitting  to  bold  public  eierclses  on 
recognlicd  holidays ;  and  tbat  U  Is  not  lawful 
to  Impose  forfeitures  or  dednctlons  far  each 
proper  suspension  ot  labor.  Schools  should 
conform  to  what  may  fairly  be  expected  of  all 
Institutions  in  clvlllied  communities.  All  con- 
tracts tor  teaching  during  periods  mentioned 
muat  be  construed  of  necessity  aa  subject  to 
such  daya  of  vacation,  and  public  policy,  aa  well 
as  usage,  requires  that  there  should  be  no  pen- 
alty laid  Dpon  such  observances." 

IV.  Loci  of  rnxdt. 
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'Was  prevalent  iu  the  city  of  Salt  Lake  to 
such  a  degree  t^at  it  was  deemed  necessary 
to  enforce  the  most  stringent  precautionarj 
measurcB  to  protect  t)ie  health  of  the  peo- 
ple; that  it  was  reasonably  apprehended 
that  said  disease  might  become  epidemic  in 
the  city  of  Salt  Lake;  that  on  the  4tb  da; 
of  January,  1900,  the  local  board  of  health 
for  the  city  of  Salt  Lake  adopted  and  sent 
to  the  board  of  education  for  said  city  a 
resolution  recommending  tbat  said  board  of 
education  close  the  public  schools  in  said 
city  for  a  period  of  thirty  days;  that  there- 
upon, the  said  schools  being  then  in  vaca- 
tion, the  said  board  of  education  extended 
the  vacation  until  the  ISth  day  of  January, 
1000;  that  afterwards,  on  the  11th  day  of 
January,  1900,  the  city  board  of  health  ad- 
vised the  board  of  education  that  it  would 
"be  safe  to  open  the  schools  in  said  city,  pro- 


vided that  none  be  admitted  thutreto,  eitier 
as  teacher  or  pupil,  who  had  not  been  vac- 
cinated, and  advised  the  said  board  of  edu- 
cation to  thenceforth  refuse  to  admit  un- 
vaccinated  persons  to  the  public  schoola;  that 
afterwards,  on  the  16th  day  of  January, 
1900,  the  said  local  board  of  health,  in  tha 
exercise  of  its  best  judgment  and  discretion, 
and  for  the  single  purpose  of  protecting  the 
health  of  the  public  and  of  the  teachers  and 
pupils  of  the  public  schools,  adopted  and 
certified  to  the  board  of  education  a  resolu- 
tion reciting  the  existence  of  the  disease  of 
smallpox  in  the  city,  and  the  fact  that  num- 
bers of  the  people  might  have  been  exposed 
to  the  same,  and  directed  the  said  board  of 
education  to  enforce  the  rule  relative  to  vaC' 
cination,  aa  above  sUted;  that  in  all  tb* 
premises  the  said  board  of  edui?ation  acted 


ind  under  the  authority  of 


«choo]  would  exceed  the  amount  which  the  dls- 
-trlct  Is  autborlied  to  ei^wnd.  But  the  mere 
failare  to  collect  the  funds  will  not  Juitlfr  the 
-cloalDB  ol  thp  school,  or  avoid  the  teaeher'a  eon- 
tract. 

Wbere  the  board  of  school  directors  entered 
Into  a  wrllRn  coatract  with  a  teacher  Cor  one 
year  from  date,  stlpulatlnK  that  the  teacher  was 
to  be  paid  too  per  month  (or  his  services,  and. 
after  keeping  the  scbanl  open  for  seven  months, 
«ns[»eTided  It  tor  want  ot  fanda.  It  was  held  that 
the  teacher  was  odI;  entitled  to  (SO  for  each 
iDODth  of  aervlces  while  tbe  school  was  open. 
Morle?  V.  Paver,  10  Lea.  SIB.  In  tbia  case. 
after  n  resolution  to  stop  the  achools  on  account 
-of  want  ot  funds,  all  the  schools  were  closed 
-except  this  one,  and  the  teacher  continued  to 
teacb,  although  to  a  diminished  number  of  stu- 
dents, until  June  11,  when  his  labors  came  Co  an 
end  "becanse  tbe  children  ceased  to  attend  on 
•ecoont  of  the  heat."  The  school  law  con- 
tained no  positive  provision  ae  to  tbe  length  of 
time  tbe  scbool  should  t>o  kept  open.  It  would 
be  the  duty  of  the  directors  to  keep  tbe  scbool ■ 
open  ss  Ions  as  the  funds  would  jnicif}.  but 
not  longer.  The  court  said  :  "The  action  of 
tbe  board  seems  to  have  been  taken  after  can. 
aultatlon  wllti  the  Mtate  and  countj.  superln- 
tendents  of  the  common  schools,  and,  so  far 
MM  the  record  shows;  to  have  been  Justified  b; 
tbe  Bnsndal  condition  of  the  district."  It  was 
held  that  the  contract  does  not  say  he  was  to 
be  paid  leo  for  escb  month  of  the  entire  Tear. 
It  says :  "teo  per  nunth  for  his  services." 
tbat  la,  foe  each  moatb's  services  rendered.  He 
was  Co  be  paid  for  services  at  tbe  rate  specified 
fet  monCh.  This  wss  rendered  more  ivrtaln  bf 
tbe  Tennessee  act  of  18TS  providing  tbat  writ- 
ten conCracCs  shall  be  made  with  all  pablle- 
•ctaool  teachers  at  fixed  rates  per  month  before 
tber  enCec  upon  their  duties.  "The  directors 
clearly  have  no  power  to  contract  wltb  him  for 
.Var  wtien  there  Is  do  school  open  In  wblch  he 
can  teach.  If,  br  reason  of  a  want  of  funds,  the 
•rbool  can  odI;  be  run  five  months  during  Che 
jaar,  tbe  directors  cannot,  under  tbs  statute, 
■make  a  valid  contract  to  par  him  a  lalarj  for 
the  other  dve  months." 

But  In  Rndr  v.  Bcbool  DIst,  SO  Ho.  App. 
118.  It  wss  held  that  tbe  school  district  was 
,aot  releaaed  where  tbs  school  dlrsetors  hsd 
doaed  the  school  after  teaching  eight  months, 
«o  tbe  gronnd  CbaC  there  was  a  failure  to  pay  in- 
to t>>  '.district  treasurr  enough  mouer  to  pay 
"tbe  ceaebers.  This  was  not  supported  bj  Ho. 
CtonsL  art  19,  |  13,  providing  that  no  school 
XOUR.  A. 


dIstrlL't  shall  be  allowed  to  become  indebted  foe 

the  amount  provided  for  such  ^eer  without  tbs 

appear  that  there  was  not  enough  reven"'  nm- 
vlded.  and  not  merely  tbat  not  enough  n 
lected  and  turned  over  to  the  t 


T.  Bpeclal  oontroct  provUion*, 

It  seems  that  the  Keoersl  rule  Is  tbat  a  con- 
Crnct  may  stlpulBte  for  discontinuance  by  tbe 
district,  and  In  that  event  the  closing  ot  the 
school  may  irork  a  deduction  of  the  teacher's 
salary.  But  this  rule  Is  denied  In  a  WIscodsId 
case  (Tripp  v.  School  Dlst.  Infra)  holding  that 
such  a  contract  only  authorises  a  discontlnn- 
ance  In  caae  ot  some  fiigrant  breach  of  dacgr 
on  the  part  of  the  teacher, 

of  tbe  words  "for  the  time  actually  occupied  In 
•cbool"  was  not  held  Id  McKai  v.  Bir.iutI  to 
amount  to  such  a  stlpulattaa  or  prohibit  tbe 
teacher  from  drawing  a  salary  during  vacatlou 
or  during  time  of  lueicussble  absence  or  tem- 
porary disability. 

But  a  contract  reading:  "UnleBS  dlaeonCln- 
ued  by  order  of  tbe  directors :  .  .  .  and  (or 
auch  services  lawfully  rendered  tbe  director* 
of  said  dlstrlrt  are  to  pay," — authorised  a  de- 
dnctlon  for  a  discontinuance  by  the  directors 
on  account  of  diphtheria.  See  (Joodyear  v. 
School  Dlst.  do.  B.  IT  Or.  BIT,  21  Pac.  fiSi ; 
OUroy  V.  School  Dlst.  No.  B.  IT  Or.  S22,  21  Fac 
eSG,  tupra,  I. 

Bo,  where  a  contract  was  construed  to  mean 
an  employment  to  teach  In  a  particular  building, 
a  recovery  was  denied  for  the  time  tbe  school 
was  closed  on  aceouoC  ot  the  burning  o(  the 
bolldlng.  See  Hall  v.  School  Dirt.  No.  10,  24 
Mo.  App.  213,  (Hprii,  II. 

Bat  In  Tripp  v.  School  Dlst  SO  Wis.  SDI.  T 
N.  W.  810,  It  wss  held  tbat  a  provision  In  a  con- 
tract, "We  reaervB  tbe  right  to  close  the  school 
at  any  time  If  not  satisfactory  to  as," — Is  oa- 
Butboriied  by  law.  and  Is  looparatlve.  In  this 
case  the  court  said  ;  "We  think  tbe  only  power 
wblch  tbe  board  have  to  discharge  a  teacbsr 
Is  the  power  which  they  may  exercise  on  be- 
half of  the  district  when  the  teacher  Is  guilty 

mon  law.  would  jastlty  an  employer  In  discharg- 
ing his  servant,  or  whan  the  teacher  has  lost  all 
right  to  teach  the  school  by  reason  of  the  an- 
nulment of  his  eertlAcsto  la  the  way  prescribe* 
by  the  sUtnta."  I-  T. 
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tlie  Mid  IxMTd  of  health,  which  had  jurisdie- 
tion  bj  law  in  the  premises;  that  the 
Amount  of  money  in  the  treasury  of  said 
board  or  in  any  wise  subject  to  its  diepoBal 
for  school  purpoM*  during  the  present  school 
year,  including  said  sum  of  |B.200,  is  and 
will  be  insufficient  to  maintain  and  keep  open 
the  public  Bchools  of  said  city  for  the  ordi- 
nary scholastic  year  of  nine  months,  or  thir- 
ty-six weeks,  and,  in  the  event  of  the  sum 
last  aforesaid  being  applied  to  the  payment 
of  the  other  teachers  for  the  time  during 
which  no  service  was  rendered  in  the  schools, 
it  will  become  necessary  to  close  all  the 
schools  about  the  middle  of  May  next, — some 
ten  school  days  before  the  schools  otherwise 
would  be  closed.  A  demurrer  was  inter- 
posed to  the  answer  of  the  defendant  on  the 
ground  that  the  same  does  not  state  facts 
eufficient  to  constitute  a  defense. 

Meatra.  Benaett,  H*>kae*«,  How»t, 
BntherlAad,  A  Vkn  Cott,  for  plaintiff: 

When  schools  are  closed  tMnporsrily  on 
Account  of  an  epidemic,  and  a  teacher  holds 
herself,  and  is  expected  to  hold  herself,  ready 
to  resume  her  duties  at  any  time,  and  ac- 
tually renders  service  in  the  meantime  in 
oonsultatian  with  other  teachers,  she  is  en- 
titled to  recover  her  full  salary,  although 
the  contract  provides  for  p^'ment  only  for, 
and  aft«r,  actual  service,  as  she  does  render 
actual  service  within  the  meaning  of  tbe 
contract  when  she  is  ready  to  perform. 
Nothing  short  of  an  exprees  stipulation  to 
that  efl'ect  will  deprive  a  teacher  of  her 
salary  for  temporary  suspensions  on  account 
of  an  epidemic. 

KandolpK  v.  Sonders,  22  Tex.  Civ.  App, 
331,  54  S.  W.  821;  Libiig  y.  Douglat,  175 
Mass.  128,  55  N.  E.  808;  Softool  Totm  v. 
(7ray,  10  Ind.  App.  428,  37  N.  E.  1059; 
CharleBtoton  School  Tap.  v.  Bay,  74  Ind. 
127 ;  Dewey  v.  Union  Bchool  Ditt.  43  Mich. 
480.  5  N.  W.  040;  Softool  Direotora  v.  Crews, 
23  111.  App.  367. 

A  contract  is  construed  most  strongly 
against  tbe  one  who  drew  it,  and  most  fa- 
vorably toward  the  promisee. 

First  Tiat.  Bank  v,  Bartford  F.  Int.  Oo.BB 
U.  a.  678,  24  L.  ed.  66G;  Sohmokl  v.  fiddiek, 
84  HI.  App.  IBS. 

Metara.  Hl«k«rAs  A  VtulAa,  for  defend- 

It  would  be  beyond  the  power  of  the  board 
of  education  to  make  a  contract  with  a 
teacher,  whereby  the  public  money  was 
pledged  as  a  gratui^,  and  for  servicea  not 
rem^red. 

There  was  a  written  ooutraet  which  ex- 
pressly limits  the  plaintiff's  right  to  com- 
pensation for  "the  time  actually  occupied  in 

The  rule  that  the  language  of  a  contract 
is  to  be  construed  strongly  against  the  party 
using  it  is  applied  In  ca«es  arising  upon 
policies  of  insurance  only  if  the  terms  of  the 
policies  do  not  convey  a  plain  and  practicable 

Amerioan  Bosfcot  Co.  r.  FarmvilU  Int.  Co. 
S  Hughes,  261,  Fed.  Caa.  No.  290]  Union 
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Mut.  L.  In*.  Co.  T.  WilkiTUOn,  13  Wall.  232^ 
20  L.  ed.  622. 

This  rule  is  only  applicable  in  the  caae- 
of  contracts  other  than  insurance  contractSr 
wliere  the  meaning  is  doubtful,  or  may  be  de- 
termined by  either  of  two  interpretations. 

Kent,  Com.  bk.  2,  p.  380;  Bacon,  Maxims, 
Seg.  3;  Falley  v.  Oiles,  29  Ind.  114;  Barney 
V,  .Vewcomij,  9  Cush.  56;  Livingston  v.  Ar- 
rington,  23  Ala.  424. 

It  waa  never  contemplated  that  the  schools 
should  be  continued  beyond  the  funds  pro- 
vided, and  the  terms  were  necessarily  do- 
pendent  upon  the  amount  of  such  funds. 

The  contract  term  "for  services"  meant- 
actual  services  rendered. 

Uorley  v.  Poioer,  10  Lea,  220;  Ooodyear 
V.  Softool  Dial.  No.  S,  17  Or.  617,  21  Fae. 
664;  Ball  T.  School  Dial.  No.  10,  24  Mo. 
App.  213. 

Bashln,  J.,  delivered  the  opinion  of  the- 

It  is  conceded  that  the  board,  of  educatioik 
had  autliority  to  make  said  contract. 

1.  The  first  point  of  contention  is  whether 
the  plaintiff,  under  said  contract,  is  entitled 
to  compensation  for  the  period  of  sixtc^k 
days  during  which  the  schools  were  closed, 
and  during  which  she  waa  not  actually  oc- 
cupied in  teaching-  In  construing  the  con- 
tract, each  of  its  provisions  roust  be  consid- 
ered in  connection  with  the  others,  and,  if 
possible,  effect  must  be  given  to  all.  A  con- 
struction which  entirely  neutralizes  one  pro- 
vision should  not  be  sdopted  if  the  contract 
is  susceptible  of  another,  which  gives  effect- 
to  all  of  ita  provisions.  By  the  terms  of 
tbe  contract  the  plaintiff  bound  herself  "to 
give  her  entire  time  and  beat  efforts  in  any 
of  the  schools  of  said  city  to  which  she  might 
be  aseigned"  for  four  weeks  of  five  days  eacb 
in  each  month  from  September  II,  1890,  un- 
til June  1,  1900,  or  until  tbe  termination' 
of  the  contract  by  the  board  of  education 
for  misconduct,  etc.,  or  for  any  other  reasou 
than  those  specially  mentioned,  on  four 
weeks'  notice.  From  tbe  foregoing  provi- 
sions the  following  provisions  are  clearly 
implied,  and  are  as  apparent  as  if  they  hact 
lieen  expressed  in  direct  terms,  to  wit:  That 
the  board  of  education  shall,  in  case  it  failed 
to  furnish  plaintiff  with  employment  as- 
teacher,  pay  her  tbe  stipulated  wages  dur- 
ing tbe  time  mentioned,  or  until  said  board 
terminated  the  contract  as  therein  provided. 
Closing  the  schools  was  not,  therefore,  * 
breach  of  the  contract,  and  did  not  releas* 
the  plaintiff  from  her  obligations  under  th» 
same.  Her  rights  were  in  no  way  affectAd 
by  closing  the  schools,  nor  waa  the  obligation- 
of  the  board  of  education  changed  in  tite 
least.  The  only  infraction  of  plaintiff'» 
rights  in  the  premises  was  the  refusal  to  pay 
said  warrant.     It  is  claimed  by  counsel  for 


ally  occupied  In  school,"  the  right  of  tfa» 
plaintiff  is  limited  to  that  time  exduaively, 
and,  as  she  was  not  actually  oocapiod  in 
Bchool  during  the  period  of  the  sixteoi  day* 
that  the  schools  were  closed,  the  trsMurer 
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property  refused  lo  piif  uiid  trftrrkiit.  Such 
a  construction  ot  thAt  cUuse  would  DeutrKl- 
ize  the  clearly  implied  proTuionB  of  the  con- 
tract before  menttoned,  and  permit  tlie  board 
of  education  to  close  the  schoola  ai  often  and 
for  HB  long  periods  of  time  as  they  might 
choose  to  do  bo,  during  the  life  of  the  con- 
tract, without  the  consent  of  the  plaintiff, 
and  without  compensating  her  for  the  loss 
of  emplojmeut,  notwitbstftnding  she  is  bound 
to  serve  for  the  whole  period  mentioned  in 
the  contract,  or  until  it  is  terminated  b;  the 
board  in  the  manner  therein  specified,  and 
keep  herself  in  readiness  to  perform  her  du- 
ties as  teacher  whenever  required  tn  do  so 
hy  the  board.  During  such  periods  the  plsin- 
tiff  could  not,  without  violating  the  contract, 
enter  into  any  other  permanent  engage- 
ments. Such  a  construction  would  make  the 
contract  unreasonable  and  oppressive.  We 
are  of  the  opinion  that  the  parties  did  not 
intend  that  said  clause  should  have  the  ef- 
fect contended  for  by  counsel  for  defendant. 
It  was  simply  intended  to  prohibit  the  plain- 
tiff from  drawing  her  salary  during  any  va- 
cation which  the  board  might  grant  her,  or 
during  the  time  which  she  might,  from  sick- 
neas  or  some  other  excusable  cause,  be  un- 
able, temporarily,  to  discharge  her  duties 
when  the  schools  were  in  session.  In  the 
sase  of  OKarUatovm  Bohool  Ttop.  v.  Hay,  74 
lud.  127,  the  contract  was  to  pay  the  teacher 
for  the  Bervices  actually  rendered,  and  in 
that  case,  as  in  the  case  at  bar,  it  was  con- 
tended that  the  teacher's  right  to  compensa- 
tion was  conBoed  to  t^e  days  in  which  the 
schocd  was  actually  taught  by  her;  but  the 
court  held  otherwise,  and  permitted  her  to 
recover  for  the  time  the  school  was  closed 
during  the  tenn. 

2.  The  second  point  raised  is  whether  or 
not  the  action  of  the  local  board  of  health 
In  the  premises  relieved  the  board  of  edu- 
cation from  its  obligation  under  the  contract 
to  pay  the  plaintiS  her  salary  for  the  peri- 
od tliat  the  schools  were  closed.  If  the  local 
board  of  health  bad  possessed,  at  the  time 
■aid  contract  was  entered  into,  lawful  au- 
tboriir  to  order  the  schools  closed  whenever 
■mallpox  should  become  prevalent,  and  con- 
tinued to  poBsess  such  authority  up  to  the 
Ume  when  it  acted  in  the  premises,  and  alBo 
had  lawful  authority  to  enforce  such  an  or- 
der, then  the  defendant,  in  that  event,  might 
with  much  better  show  of  reason,  insist  that 
the  parties  contracted  in  view  of  such  au- 
thority, and  contemplated.  It  a  smallpox  epi- 
demic should  occur  dnring  the  life  of  Uie 
contract,  the  board  of  education  might  be 
legally  compelled,  against  its  will,  and  with- 
out lauli.  CD  its  part,  to  close  the  schools, 
and  that  during  the  time  the  schools  were 
■o  closed  under  such  authority,  no  salary 
should  be  paid  to  the  plaintiH.  But  the 
local  board  of  health  had  no  such  authority 
at  the  time  the  contract  was  made,  and  have 
Bot  since  had  any  snch  authority. 
nL.B.A. 


3.  The  third  point  is  whether  the  closing 
of  the  schools  by  the  board  of  education  on 
account  of  the  prevalence  of  smallpox  re- 
leased the  board  from  its  obligation  to  pay 
the  plaintiff  her  salary  during  the  time  the 
schools  were  closed.  In  the  case  of  Jones  v. 
United  Statee,  06  U.  S.  20,  24  L.  ed.  646,  the 
court  said:  "Impossible  conditions  cannot 
be  performed,  and,  if  a  person  contracts  to 
do  what  at  the  time  is  absolutely  impossi- 
ble, the  contract  will  not  bind  him,  because 
no  man  con  be  obliged  to  perform  an  impos- 
sibility; hut  where  the  contract  is  to  do  a 
thing  which  is  possible  in  itself  the  perform- 
ance is  not  excused  by  the  occurrence  of  an 
inevitable  accident  or  other  contingency,  al- 
though it  was  not  foreseen  by  the  party,  nor 
was  within  his  control.  Ghitty,  Contr. 
6S3i  Jervi*  t.  Tomkmion,  1  Hurlat  &  N. 
20B."  Where  the  contract  is  to  do  acts 
which  can  be  performed,  nothing  but  the  act 
of  God  or  of  a  public  enemy  or  the  inter- 
diction ot  the  law  as  a  direct  and  sole  cause 
ot  the  failure  will  exouse  the  performance. 
This  principle  is  elementary.  The  schools 
were  not  closed  for  any  such  cause  by  the 
board  of  education.  While  the  dosing  of 
the  schools  may  have  been  wise  and  pru- 
dent, the  closing  was  not  due  to  any  cause 
which  made  it  impossible  for  the  school  to 
keep  open.  The  board  of  education  might 
have  stipulated  that  the  plaintiff  should 
have  no  compensation  during  the  time  the 
school  should  be  closed  on  account  of  the 
prevalence  of  contagious  diseeees,  but,  not 
having  done  so,  it  cannot  deny  the  compen- 
sation during  such  time  on  account  of  the 
prevalence  of  smallpox.  Libby  v.  Douglas, 
17S  Mass.  12S,  55  N.  £.  B08;  School  Town 
V.  Gray,  10  Ind.  App.  428,  37  N.  E.  105B; 
Devjey  v.  Union  School  Dist.  43  Mich.  4S0, 
5  N.  W.  648. 

There  were  some  other  points  of  minor  im- 
portance raised  in  the  argument,  which  we 
do  not  deem  it  neceBsary  to  comment  upon. 

It  is  ordered  that  the  virit  of  mandate  Iir^ 
issued,  commanding  Josiah  Barnett,  treas- 
urer of  the  board  of  education,  to  pay  to  the 
plaintilT,  out  of  the  funds  in  his  hands  as 
such  treasurer,  upon  the  presentation  of  the. 
warrant  for  $56  issued  by  said  board  to  the 
plaintiff,  and  which  is  referred  to  in  the  af- 
fidavit of  plaintiff,  and  in  the  answer  of  the 
defendant,  and  that  the  defendant  pay  the 
costs  of  this  proceeding,  taxed  at dol- 
lars. 


Bartob,  Ch.  J., 


s  in  the  result. 


MlaoT,  J.,  dissenting: 

I  concur  in  the  opinion  of  Mr.  Justice 
Baskin  except  as  to  that  part  having  refer- 
ence to  the  power  of  the  board  to  close  the 
schools  during  the  smallpox  epidemic.  As 
to  that  part  of  the  opinion  I  withhold  my 
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CAUKORSIA  SUPREME  COURT. 


Be  BUCHANAN. 


(.. 


..) 


K  pemitB  irlio  !■■>■  no  delBalonm.  but  I* 
more      (ti«B      ordlnsrllr      liitelllire>><t 

wlib  memorj  aDlmpBlred.  and  who  appre- 
ciatPB  eiacCly  tbe  natur*  at  a  crlmioal  charge 
BgalDsC  blm  and  his  relaCloDB  to  the  procced- 
a  mental  operatloni 


rned,  1 


ordloarllT 


though  an  acroaat  of  a  ) 
lag  tram  Indulgence  Id  Che  eieeaiive  uae  ol 
iDtoilcatlng  drink  hla  brain  la  affected  ao  aa 
to  cbiDge  hli  character,  whereb;  he  haa  !oat 
ambllloii.  become  ilmleM  out  trifling,  and 
baa  deteriorated  In  moral  cbaracter,  while 
bla  appetite  lor  IntoilcaotH  ha*  became  nn 
controllable  at  frequent  Interyala.  lo  that.  II 
«t  Ubert;,  he  will  inerltabi;  take  to  drlnk- 
iDg,  and  when  under  the  Induenee  at  Intoil- 
caota  win  be  dangeroua. — la  not  Inaane  with- 
in the  meanluB  ot  atatatea  providing  for  the 
Buapenalon  of  proceeding*  agnlnaC  Inaane 
crlmlnalB ;  but,  If  be  has  been  committed  to 
Bd  Inaane  hoapltal  after  commencement  of 
a.  proaecutlon  agalnat  him.  he  la  eocltled  tu 
bf  returned  to  the  cuatodr  of  tbe  aherllT  In 
order  that  the  tiiaJ  ma;  be  proceeded  with. 

(UcFariaitd,  J.,  dUaenta.) 

(Jnl;  28.  ISOO.) 

APPLICATION  for  a  writ  ot  habeas  cor- 
pus to  obtain  the  releaBe  of  petitioDer 
from  the  cuBtodv  of  A.  M.  Gardner,  auperin- 
tendent  for  the  Napai  State  BoBpital  for  the 
Inaane.     Writ  granted. 

The  facts  are  stated  in  the  opinion. 
Ilessra.  Theodore  A,  B«U,  E.  I>.  W«b- 
lier,  and  Henr^  O.  Ooaford  for  petitioner. 

Beattr,  Ch.  J.,  deliTered  the  opinion  of 
the  court; 

Hugh  Buchanan  was  brought  ta  trial  In 
Yuba  county  upon  an  information  charging 
him  with  tie  crime  of  murder.  After  the 
trial  had  been  several  dajB  in  progresi,  it 
was  suspended,  upon  a  auggestion  that  the 
prisoner  was  then  insane,  and  a  special  jury 
was  formed  for  the  trial  of  that  issue.  This 
jury,  after  hearing  evidence  and  the  instruc- 
tions of  the  court,  brought  in  a  verdict  to  the 
effect  that  the  defendant  was  insane,  upon 
which  he  was  committed  to  the  insane  asy- 
lum  at  Napa,  now  Icnown  as  the  "Napa  Bt&te 
Hospital,"  where  he  is  still  con&ned  by  Dr. 
A.  M.  Gardner,  the  medical  superintendent 
of  that  institution,  without  other  authority 
than  said  commitment.  The  proceedings  in 
the  superior  court  following  tbe  suggestion 
■of  the  prisoner's  Insanity  were  those  pre- 
scribed in  a  13B7-1373  of  the  Penal  Code, 
and  the  commitment  conformed  to  the  stat- 
ute, in  directing  the  detention  of  the  defend- 

Nora. — As  to  what  are  Inaane  delualons,  see 
ROta  to  KImberlr'B  Appeal  (Conn.)  3T  L.  B.  A. 
2fil :  and  Orchardaon  t.  Cofleld  (111.)  40  L.  R. 
A.  2B6. 

For  morp)i1nlsm  and  other  addlctiODB  aa  af- 
fecting responBlbllltjr  and  eapacltj,  aee  natt  to 
ICdwarda  t.  8Ute  (Tel.)  8»  L.  B.  A.  262. 
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ant  in  the  insane  asylum  only  until  he  should 
be  bane  (S  1370),  in  which  event  it  would  be- 
come the  duly  of  the  auperintendent  to  give 
immediate  notice  to  the  sheriff  of  Yuba  coun- 
ty, and  of  the  sheriff  to  return  the  prisoner 
without  delay  to  the  proper  custody,  in  order 
that  the  court  might  proceed  with  hia  trial 
(  S  13T2] .  It  is  now  claimed  in  behalf  of  Ute 
prisoner  that  he  has  been  for  several  ycArs 
past  entirely  restored  to  sanity,  and  that  hia 
retention  at  the  asylum  has  become  unlaw- 
ful. It  is  not  claimed  that  be  should  be  set 
at  liberty,  but  that  he  should  be  returned,  as 
the  law  provides,  to  the  proper  custody  of 
the  sheriff  ot  Yuba  county,  and  that  he 
should  have  a  speedy  trial  upon  tbe  charge  of 
murder  there  pending  against  him.  There  is 
no  controverBj,  and  none  is  possiDle,  aa  to 
the  soundness  of  this  conclusion,  if  the  pris- 
oner has  really  become  sane;  but  it  is  strong- 
ly insisted  in  behalf  of  the  officers  of  the  asy- 
lum, not  only  that  he  is  not  sane,  but  that 
he  can  never  become  so,  and  this  is  the  sole 
question  now  to  be  determined  upon  the  vol- 
uminous record  of  conflicting  evidence  sub- 
mitted at  the  hearing  upon  the  return  to  our 
writ  of  habeas  corpus. 

A  number  of  the  more  important  questions 
originally  pertaining  to  this  controverBy 
were  flnally  determined  in  the  case  of  Oard- 
ner  v.  Jonea,  126  Cal.  614,  6Q  Pac.  126.  That 
was  an  original  application  to  this  court  by 
tbe  superintendent  of  the  insane  asylum  for 
a  writ  ot  prohibition  to  the  judge  of  the  su- 
perior court  to  prevent  the  hearing  of  a  pe- 
tition in  behalf  of  Buchanan  for  the  same 
relief  sought  in  the  present  proceeding.  It 
waj  there  contended  that  the  insanity  law  of 
1897  (Stat.  1S07,  p.  311)  haa  made  the  su- 
perintendent of  the  asylum  tixe  sole  and  6nat 
judge,  in  a  case  of  Uiis  kind,  whether  tbe 
prisoner  has  become  sane,  and  tjiat  the  courts 
no  longer  have  the  power  to  conduct  the  in- 
quiry by  habeas  corpus  or  otherwise.  It  was 
held,  against  this  contention,  that  the  ques- 
tion of  unlawful  restraint  of  the  liberty  of 
the  citizen  is,  and  must  be  as  long  as  our 
present  Constitution  enduree,a  judicialques- 
tion,  to  be  determined  by  the  courts,  and  t^at 
tbe  statute  referred  to  would  be  unconstitu- 
tional if  it  required  the  construction  con- 
tended for.  The  statute,  however,  was  con- 
strued to  mean  nothing  more  than  this: 
That  it  is  the  duty  of  the  superintendent  to 
Bend  back  a  prisoner  committed  under  t| 
1317-1372  of  the  Penal  Code  as  soon  as  ha 
becomes  sane,  in  order  that  the  court  may 
proceed  to  trial  or  judgment  in  his  case,  hut, 
if  he  does  not  do  so,  the  prisoner  may  asiert 
his  right  to  a  speedy  trial  by  means  of  tha 
writ  of  habeas  corpus,  and  that  if  the  court, 
after  a  hearing,  concludes  that  the  prisoner 
is  sane,  it  has  the  power,  and  it  is  its  duty 
to  order  him  into  the  custody  of  the  court 
where  the  charge  against  him  is  pending,  in 
order  that  that  court  may  bring  him  to  trial 
or  pronounce  judgment.  In  consequenoe  of 
this  decision  the  superior  judge  proceeded 
with  the  bearing  upon  return  to  the  writ  of 
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habcBi  eorpiiB  Issued  hy  him,  and  having 
coDCluded  upon  the  evideooe  that  Buch&nan 
waa  itill  ioBane  made  an  order  reiDanding 
faim  to  the  custody  of  Dr.  Gardner.  There- 
upon the  present  proceeding  was  commenced 
in  this  court,  and  upon  the  same  evidence 
eubmitted  to  the  superior  judge,  and  aome 
additional  testimony,  ■we  must  now  decide 
the  question  of  fact  whether  Buchanan  has 
become  sane. 

The  question,  hoifever,  is  not  whetlicr  he 
has  become  sane  in  every  sense  of  the  word, 
hut  whether  he  hae  become  Bane  in  the  sense 
of  the  statute,  which  requires  a  suspenBion 
of  the  proceedings  in  a  criminal  cause  when- 
«ver  it  is  found  that  Uie  defendant  ia  pres- 
ently insane.  In  other  words,  if  there  is  a 
difference  between  the  medical  Tiew  of  in- 
sanity and  the  view  upon  which  the  statute 
is  founded,  the  question  of  sanity  or  insanity 
is  b)  be  determined  with  reference  to  the  lat- 
ter, as  con  trad  istingui  shed  from  the  former 
view.  That  there  ia  such  a  difference  is  no- 
torious, and  is  clearly  illustrated  by  the  tes- 
timony in  the  present  case,  when  compared 
with  the  origin  and  reason  of  the  stat- 
utory provisions.  These  provisions  establish 
nothing  new  In  criminal  procedure.  They 
merely  put  in  statutory  form  a  vrell-UTiown 
regulation  of  the  common  law,— a  regulation 
applicable  to  lunatics  or  madmen.  Black- 
stone,  in  his  Commentaries,  after  stating  the 
rule  that  idiota  and  lunatics  are  not  chai'^e- 
abie  with  their  own  acts,  continues  rb  fol- 
lows: "Also,  if  a  man  in  his  sound  memory 
<M>mmits  a  capital  ofTenae,  and  before  ar- 
raigntnent  for  it,  he  becomes  mad,  he  oui^ht 
not  to  be  arraigned  for  it,  because  he  is  not 
able  to  plead  to  it  with  that  advice  and  rn\i- 
tion  thnt  he  ought.  And  if,  after  he  hns 
pleaded,  the  prisoner  becomes  mad,  he  bIisII 
not  be  tried,  for  how  can  he  make  his  de- 
fenseT  If,  after  he  be  tried  and  found  giiilty, 
lie  loses  bis  senses  before  judgroent.  judg- 
ment shall  not  be  pronounced,  and  if,  after 
Judgment,  he  becomes  of  nonsane  memory, 
■execution  shall  be  Btayed,  for,  peradventure, 
aaya  the  humanity  of  the  English  law.  had 
the  prisoner  been  of  sound  memory  he  might 
iave  alleged  aometbing  in  Btay  of  judi^ient 
■or  execution."  4  Bl.  Com.  p.  24.  This  short 
■quotation  shows  what  all  the  books  and 
treatises  and  decisions  on  the  subject  ahow, 
— that  the  true  and  only  reason  why  an  in- 
sane person  ahould  not  be  trieil  is  "that  he 
it  disabled  by  the  act  of  Ood  to  make  a  just 
■defense,  if  he  have  one."  When  the  rule  bc- 
-came  a  part  of  the  common  law.  modern 
views  of  insanity  were  unknown.  No  sort  of 
insanity  was  recogniied  except  that  which 
manifeated  itaelf  in  mental  deficiency  or  in 
roent.it  derangement.  A  congenital  idiot  or 
a  raving  lunatic  was  understo>>d  to  be  in- 
•ane,  but  in  the  absence  of  any  sensible  loss 
•of  memory  or  material  impairtnent  of  the  in- 
tellectual faculties  a  man  was  counted  sane. 
If  he  enuld  remember  events,  and  cculd  rea- 
son logically,  he  was  not  within  the  letter 
■or  the  reason  of  the  rule  which  spspended 
proceedings  against  a  madman  or  a  lunatic. 
And,  it  he  was  not  within  the  common-law 
Tul«,  neiUier  U  he  within  the  rule  oi  the  stat- 
-ML.  B.  A. 
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ute,  which  merely  re-enacts  the  common 
law,  and  has  no  other  purpose  than  to  sus- 
pend proceedings  against  a  defendant  who  is 
by  reason  of  mental  infirmity  incapable  of 
making  his  defense.  A  similar  proviaion  uf 
the  law  of  New  York  was  very  thoroughly 
considered  in  the  ease  of  Freeman  v.  People, 
4  Denio,  9,  47  Am.  Dec.  eiS,  where  the  court, 
upon  an  elaborate  review  of  the  authorities, 
stated  its  conclusion  as  follows:  "The  stat- 
ute is  in  affirmance  of  this  common-law  prin- 
ciple, apd  the  reason  on  which  the  rule  rests 
furnishes  a  key  to  what  must  have  been  the 
intention  of  the  l^alature.  It,  therefore, 
a  peraon  arraigned  for  a  crime  is  capable  of 
understanding  the  nature  and  object  of  the 
proceedings  going  on  against  him;  if  he 
rightly  comprehends  his  own  condition  in 
reference  to  auch  proceedings,  and  can  con- 
duct his  defense  in  a  rational  manner, — he 
is,  for  the  purpose  of  being  tried,  to  be 
deemed  aane,  although  on  some  other  sub- 
jects his  mind  may  be  deranged  or  unsounil.'' 
If  this  IS  the  true  construction  of  the  New 
York  statute,  aa  I  have  no  doubt  it  ia,  it  is 
equally  the  true  construction  of  our  own; 
and  it  is  very  plain  from  the  evidence  liefore 
ua  that  Buchanan  is  not  now,  and  has  not 
been  for  several  yeara.  insane,  in  the  s«iae  of 
the  statute.  The  evidence  all  shows  that  hs 
is  in  poaaession  of  every  faculty  requisite  to 
the  defense  of  the  accusation  against  him. 
His  memory  is  unimpaired,  and  his  reason- 
ing faculties,  although  they  may  not  be  equal 
to  the  promise  of  hia  youth,  are  far  above 
those  of  the  average  man.  His  insanity  is  of 
a  character  which  does  not  manifest  itaelf  in 
any  apparent  weakness  of  intellect  or  fail- 
ure of  memory,  but  may  be  best  u^icribed  as 
a  sort  of  chronic  .and  latent  disease  of  the 
brain,  which,  under  the  excitement  <:t  intox- 
icating drink,  to  which  he  is  predisposed, 
will  I«d  him  to  the  commission  of  criminal 
acts.  To  be  more  apeciRc,  it  appeara  that 
until  he  was  twenty  years  of  age  he  was  par- 
ticularly intelligent  and  precocious,  and  dis- 
tinguiahed  by  man^  amiable  traits  of  charac- 
ter. About  that  time  he  began  to  indulge  in 
the  excessive  use  of  intoxicating  drink,  the 
consequence  of  whioh  was  a  serious  illnesa, 
which  undoubtedly  affected  his  brsin.  Up- 
on hia  recovery,  or  partial  recovery,  after  a 
protracted  period  of  convalescence,  it  was 
discovered  that  his  character  was  greatly 
changed.  He  had  lost  all  ambition  to  excel 
in  his  chosen  profesaion,  be  bad  become  aim- 
less and  triding,  his  moral  character  had  de- 
teriorated, he  was  alienated  from  his  family 
and  took  up  the  life  of  a  wanderer,  going 
about  from  place  to  place,  and  supporting 
himself  by  menial  employments.  At  fre- 
quent intervals  his  appetite  for  intoxicants 
became  uncontrollable,  and  when  drinKing  he 
was  disposed  to  acta  of  violence,  besides  be- 
ing subject  to  occasional  temjiorary  delu- 
sions. The  medical  testimony  basen  upon 
these  facts  ia  that  his  brain  or  ita  integu- 
ment was  permanently  injured  by  the  sick- 
ness above  mentioned,  and  that  his  condition 
has  been  such  ever  since,  and  will  eo  remain 
as  long  aa  he  lives;  that,  if  set  at  liberty,  he 
will  inevitably  take   to  drinking;    and  Uiat 
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under  the  Influence  of  btoxieantB  he  will  be 
dangeroue.  There  i«  a  very  Btrong  prepon- 
derance of  expert  testimony  to  tbin  elTect, 
And  we  cannot  doubt  that  the  medical  gentle- 
men who  have  so  testifled  are  competent  to 
decide  Bucb  matters.  But  this  is  a  species 
of  insanitj  which  the  statute  Koveniiog  this 
case  does  not  contemplate.  It  U  not  such 
insanity  as  would  disable  him  to  make  his 
defense.  The  same  witnesses  that  testify 
that  he  is  insane  admit  that  during  bis  long 
stay  at  the  Napa  asylum  be  has  eihit)tted  no 
symptoms  of  insanity.  He  reastms  as  other 
men  do.  He  has  no  delusions.  He  is  more 
than  ordinarily  intelligent.  His  memory  is 
unimpaired.  He  appreciates  exactly  the  na- 
ture of  the  criminal  charge  against  him,  and 
his  relations  to  the  proceeding.  As  far  as 
mental  operations  are  concerned,  he  is  sane 
as  men  are  ordinarily.  According  to  the  tes- 
timony of  Dr.  SmiUi,  under  whose  care  he 
was  at  Napa,  if  he  had  to  judge  alone  by 
what  be  saw  of  him  there  he  would  be  obliged 
to  discharge  him ;  and  this  testimony  is 
strongly  corroborated  by  all  the  other  evi- 
dence, both  pTofetsional  and  unprofessional, 
as  to  his  behavior  at  the  asylnui.  But  the 
most  conclusiye  evidence  on  tbia  point  is  the 
testimony  of  Buchanan  himself.  He  was 
not  sworn  as  a  witness,  but  he  offered  him- 
self as  an  exhibit;  and  not  only  by  his  state- 
ment, but  by  bis  appearance  and  bearing, 
both  in  the  superior  court  and  in  this  court, 
he  showed  a  perfect  posaeBsion  of  his  facul- 
ties, and  complete  ability  to  conduct  his  de- 
fense. He  gave  a  connected  an'!  rational  ac- 
count of  his  whole  life.  He  showed  that  he 
understood  his  position  with  respect  to  the 
criminal  charge  pending  againRt  bim,  and 
that,  80  far  as  hia  conduct  is  defensible  or 
miti^ble,  be  is  master  of  his  defence.  He 
eustained  a  long  and  searchini;  cross-exam- 
ination with  perfect  self-poeseBsion,  and  was 
not  betrayed  into  the  slightest  incon:4iKtency 
of  statement.  This  being  so,  he  claims  the 
rifrht — and  the  law  clearly  sustains  him  in 
his  claJm — to  a  trial  upon  the  criminal 
charge.  If  be  is  innocent,  be  is  entitled  to 
have  bis  innocence  establiahed.  If  he  is 
guilty,  there  is  nothing  in  bis  present  condi- 
tion to  screen  him  from  punishment.  It,  be- 
ing found  not  guilty  and  discharged  from 
custody,  it  is  thought  that  be  should  be  put 
under  restraint  as  a  person  dangerous  to  be 
at  large,  the  taw  affords  a  means  of  having 
that  fact  adjudicated  in  a  proper  proceeding. 
So  far  there  never  baa  been  a  proceeding  in 
SOL.  R.  A. 


which  bla  danKerona  lunacy  baa  1>ecn  or  couhl 
be  adjudicatea.  All  that  was  tried,  or  could 
be  tried,  in  the  proceeding  in  the  tuperior 
court,  waa  the  question  whether  he  wa* 
then  deprived  of  nia  reason  to  such  on  ex- 
tent that  he  could  not  make  bia  defeuiie  to 
the  charge  of  murder.  The  f.nding  of  the 
jury  and  the  order  of  the  court  Uiere  made 
are  conclusive  upon  that  issue,  but,  if  the 
prisoner  is  to  be  kept  under  restraint  his 
whole  life  long  aa  a  daneerous  lunatic,  some 
of  the  methods  provided  by  law  for  deter- 
mining that  question  must  first  be  resorted 
to. 

It  it  ordered  that  Hugh  Buehanan  be  re- 
turned to  the  euatod;/  of  the  eheriff  of  Ytihv 
Covnty,  that  hi*  (rial  in  the  jSuperior  Court 
may  be  proceeded  with. 

We  concur:  Tomple,  J.;  T*a  Dyke,  J.; 
Heaahaw,  J. 

Osfviitte,  J.,  concurring: 

I  have  no  doubt  but  that,  under  the  evi- 
dence disclosed  by  the  record  in  this  case,  the 
petitioner  is  insane,  within  the  meaning  of 
that  word  as  used  in  the  law  applicable  to 
our  state  hospitals.  But,  conceding  that  to 
be  bii  mental  condition,  still  it  is  not  neces- 
sarily a  bar  to  his  prosecution  for  the  com- 
mission of  a  crime.  The  insanity  which  de- 
mands that  a  person  at  larse  should  be  con- 
fined in  an  asylum  is  not  the  same  insanity 
which  bars  the  prosecution  of  that  person 
for  the  commission  of  a  felony.  While  the 
petitioner  is  insane  within  the  law  applica- 
ble to  Btat«  hospitals,  I  think  him  sane  to 
the  extent  that  he  should  be  tried  upon  the 
charge  pending  against  him  in  Tuba  county- 
I  concur  in  the  order. 

HoFkrlftBd,  J.,  diasHiting: 

I  dissent.  Leaving  out  of  view,  for  the 
present,  all  questions  of  law  arising  in  the 
ease,  I  think  that  the  preponderance  of  evi- 
dence is  to  the  point  that  the  sanity  of  the 
petitioner  has  not  been  restored.  To  a.ay 
nothing  of  any  consideration  to  be  given  to 
the  conclusion  of  a  jury,  a  superior  court, 
and  the  superintendent  of  the  anylura,  tlie 
evidence  introduced  in  the  present  proceed- 
ing, in  my  opinion,  preponderates  against  his 
restoration  to  sanity.  The  statutory  provi- 
sion in  question  says  nothing  about  aifierent 
kinds  of  insanity,  and  certainly  a  man  not 
sane  should  not  be  put  on  his  tiial  for  mur- 
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1.  One  trsveUBK  on  r  trftlu  br  evmr- 
tesj-  of  the  coBdnotov,  wltbODt  paylns 
fare,  li  doC  deprived  of  tlie  cbaracter  and 
right!  oF  a  pauauger  br  the  fact  that  the 
condactoT.  In  canylng  him  free,  la  TlolatlDg 
a  mle  of  the  company. 

S.  A  atKtlDB  Kvent  trKTelins  1o  hlit 
kone  Id  another  town,  wlChoat  raylDi  fare, 
■cvenl  houra  after  hla  dntlea  lor  the  day 
have  ceaaed.  doea  not,  by  reaaon  of  hia  em- 
ployment by  the  carrier  ai  anch  agent,  aa- 
■ume  the  rlak  of  injury  throngb  the  ii^ll- 
■eiit  operation  of  Uia  tralo. 

S.  Tlic  opcr>tloB  of  a  train  with  a 
eoaeli  lu  (ronl  may  be  ihonn  to  be  DDiafe, 
In  an  acCIoii  to  recover  tor  injarlea  to  a 
paaaenger  by  tbe  derailment  of  the  train. 

4.  Wtae  tfaonaand  dollari  ■■  ixat  «sceaa- 
iTc,  aa  matlBr  of  law,  to  be  allowed  tor  tbe 
negligent  kllllag  of  a  man  thirty-two  yeara 
old,  of  good  habit*  and  bualneaa  ability. 

(Uay  2,  ISOO.) 

APPEAL  by  defendfuit  from  a  judgment  of 
the  Circuit  Court  for  Liuiralii  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damftgea  for  the  alleged  negligent  kill- 
ing of  pIa.intiS''H  intestate.      Afirmed. 

The  facts  are  stated'  in  the  opinion. 

Metsrs.  J.  W.  Aloova,  Edward  W. 
Hlima,  and  Br«ofelmrld(a  ft  Slwllir  for 
appellant. 

Mr.  W.  G.  Welok  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  th« 

On  June  16,  1S96,  by  the  accidental  de- 
railment, at  Rowland,  Kentucky,  of  a  train 
of  the  appellant,  B.  F.  Scott  was  killed. 
The  train  consiated  of  a  oombination  car  and 
paaaenger  coach.  Tbe  pauenger  coach  had 
an  apartment  for  ladies  in  one  end,  and  the 
other  end  of  which  waa  a  smoker.  The  other 
car  wUB  for  baggage  and  for  colored  paeaen- 
gers.  This  train  left  Stanford  at  4  o'clock 
r.  M.,  passing  through  Rowland  for  Rich- 
mond, which  returned  at  S:IO  P.  v.,  and  in 
five  minutes  thereafter  left  for  Stanford,  a 
mile  distant  from  Rowland.  It  had  reached 
a  point  about  260  yards  from  the  depot, 
when  it  collided  with  a  cow,  which  caused 
the  derailment  of  the  front  coach,  the  train 
backing  from  Rowland  to  Stanford.    Scott 


got  on  tbe  train  at  Rowland,  went  to  Rich- 
mond, returned  on  the  train,  remained  on  it 
at  Roiwland,  and  was  on  it  when  the  accident 
occurred.  About  tbe  time  the  train  left  the 
station,  he  was  in  the  car  neit  to  the  engine, 
and  no  one  seems  to  have  seen  him  leave  it. 
After  the  accident  he  was  discovered  under 
tbe  front  bolster,  near  the  center  of  the  front 
car,  the  car  next  to  the  engine  not  being  de- 
railed. The  evidence  does  not  explain  bow 
he  got  out  of  tbe  car,  but  the  theory  of  the 
plaintiff  is  thsit  when  the  cow  was  struck  he 
ran  to  the  front  end  of  the  car,  and  was 
thrown  therefrom,  as  were  tbe  conductor  and 
brakeman.  When  tbe  ear  started  for  Stan- 
ford, the  conductor  and  a  brakeman  assumed 
their  accustomed  position  on  the  frMit  end 
of  ^e  car  approaching  Stanford,  where  there 
was  an  attachment  which  would  enable  them 
to  operate  the  air  brake  on  the  train,  and 
there  was  also  a  small  whistle,  which  they 
used  to  give  warning  of  the  approach  of  tbe 
train  at  crossings.  They  carried  lanterns, 
which  cast  a  light  not  more  than  S  feet  in 
front  of  the  train,  which  seemed  to  have  been 
of  but  little  assistance  in  discovering  an  ob- 
ject upon  the  track.  There  was  no  pilot  on 
the  car,  or  headlight.  Neither  was  tbe  plat- 
form upon  which  they  stood  aurrounded  en- 
tirely by  railing,  there  being  openings  which 
were  not  coverS  by  the  railing  or  protected 
by  chains.  The  train  was  running  from  6 
to  8  miles  per  hour  at  tbe  time  of  the  acci- 
dent. The  collision  derailed  the  front  car, 
which  ran  to  a  point  so  that  the  rear  end  of 
the  derailed  coach  was  105  feet  from  the 
point  where  the  collision  took  place.  Scott's 
sister  was  the  station  agent  at  Rowland,  but 
he  performed  the  duties  of  the  position  for 


and  ceased  at  about  4:30  p.  k.  In  the  dis- 
charge of  his  duties  aa  station  agent  he  was 
not  required  to  make  the  trip  t^  Richmond 
and  return  on  this  train.  He  lived  at  Stan- 
ford. 

On  the  trial  of  tbe  case  the  conductor  waa 
asked  in  what  capacity  Scott  was  traveling 
on  the  train,  and  he  answered  "as  passen- 
ger." Tbe  defense  objected  to  this  and  of- 
fered to  prove  by  the  witness  that  Scott  did 
not  pay  his  fare;  that  he  did  not  have  a 
ticket  or  pass  on  the  road;  that  he  was  trav- 
eling by  the  courtesy  and  permission  of  the 
conductor;  that  the  conductor  was  doing 
this  in  violation  of  the  rules  of  the  company. 
The  court  refused  to  permit  this  testimony 
to  be  offered,  and  proceeded  to  try  the  case 
upon  the  theory  that  Scott  was  a  passenger 
on  the  train.     We  will  assume,  for  the  pur- 


NoTi. — As  to  railroad  employees  or  olBcers  as 
passenxera,  see  Doyle  t.  Fltchburg  R.  Co. 
(Mass.)  £5  L.  R.  A.  1G7,  S3  L.  B.  A.  S44 :  Texas 
*  P.  B.  Co.  V.  Smith  (C.  C.  A.  6th  C.)  31  L.  R. 
A.  8S1:  McNnlty  T.  PennsylvBSla  B.  Co.  (Pa.) 
•S  U  B-  A.  BTG :  and  lauaoQe  v.  New  York,  N. 
H.  &  H.  B.  Co.  (R.  1.)  *e  Ia.  R.  a.  TSO. 

Aa  to  person  riding  unlawfully  by  permission 
of  employees,  aee  Wagner  v.  Ulsaonrl  P.  B. 
<OL.R.A. 


Co.  (Mo.)  8  L.  R.  A.  156;  Whllehenfl  v.  St. 
Leuls,  I.  M.  &  H.  R.  Co.  (Mo.)  8  L.  R.  A.  409; 
McVeety  v.  8t.  Paul,  M.  A  M.  R.  Co.  (Minn.) 
11  L.  R.  A.  174 ;  Woolsej  v.  Chicago,  B.  A  Q.  R. 
Co.  (Neb.)  26  L.  B.  A.  79 ;  LoulavJIle  A  N.  R. 
Co.  v.  Haltey  (Teaa.)  27  L.  B.  A.  649;  Condran 
V.  Chicago,  H.  A  St.  P.  E.  Co.  (C.  C  A.  Btb  C) 
28  L.  B.  A.  749. 
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poEe  of  this  case,  that  these  facU,  which  were 
offered  to  be  proved  by  the  company,  are 
true,  and  were  proved.  If  these  facta  had 
been  proved,  it  would  not  h&ve  deprived  de- 
cedent of  the  character  of  paaaenger,  for  it  is 
universally  agreed  that  the  payment  of  fare 
or  price  of  carriage  is  not  necessary  to  con- 
stitute one  a  passenger,  or  to  give  rise  to  a 
liability  upon  the  part  of  the  carrier. 
Hutchinson,  Carr.  f  6G5;  Wood,  Railroads, 
Minor's  ed.  p.  1214.  Although  the  oonduotor 
may  have  been  violating  a  rule  of  the  com- 
pany to  carry  the  decedent  without  fare, 
still  that  fact  coutd  not  deprive  him  of  the 
character  of  passenger,  «r  relieve  the  com- 
pany of  the  duty  imposed  upon  it  as  to  pas- 
sengers. In  this  case  it  was  not  proved,  nor 
did  it  offer  to  prove,  that  the  decedent  tried 
to  practise  a  fraud  upon  it  to  obtain  passage 
on  the  train.  The  conductor  was  in  charge 
of  the  train,  and  by  his  courtesy  and  permia- 
sion  the  decedent  was  carried,  and  was  enti- 
tled to  receive  the  care  which  the  law  im- 
S sea  on  a  carrier  of  paasengers,  Thompson, 
,rr.  of  Pass.  p.  44,  says:  "The  simple  fact 
than  an  agent  of  the  carrier  violates  his 
duty,  and  invites  a  person  to  ride  free,  with- 
out collusion  on  his  part  with  the  agent  to 
defraud  the  carrier,  will  not  operate  so  as  to 
deprive  him  of  his  remedy  as  a  passenger,  if 
he  is  injured  through  carelessness  of  the  car- 
rier's agents."  2  Wood,  Railroads,  p,  1207, 
says:  "But  where  a  person  rides  free  at  the 
invitation  of  an  agent  of  the  carrier,  al- 
though the  agent  has  violated  his  duty  by  in- 
viting him,  yet,  if  there  is  no  collusion  on 
his  part  with  the  a^ent  to  defraud  the  com- 
pany, he  is  not  deprived  of  his  rights  or  rem- 
edies as  a  passenger  as  to  injuries  received 
through  the  negligence  of  the  company." 
In  Hutchinson,  Carr.  S  585,  it  is  said;  "It 
is  universally  agreed  that  the  payment  of  the 
fare  or  the  price  of  the  carriage  is  not  nec- 
essary to  give  rise  to  the  liability.  The  car- 
rier may  demand  its  prepayment,  if  he 
chooses  to  do  so;  but,  if  he  permits  the  pas- 
senger to  take  his  seat,  or  to  enter  his  vehi- 
cle as  a  passenger,  without  such  requirement, 
the  obligation  to  pay  will  stand  for  the  ac- 
tual payment,  for  the  purpose  of  giving  ef- 
fect to  the  contract,  with  all  its  obligations 
and  duties."  The  adjudged  cases  of  many  of 
the  courts  of  last  resort  of  the  country  sup- 
port Wood  and  Hutchinson  on  the  proposi- 
tion stated  by  them.  In  Wilton  v.  Middlesex 
R.  Co.  107  Mass.  110,  9  Am.  Rep.  11,  the 
driver  of  a  horse  car  invited  a  person  to  get 
on  the  car.  and  while  thus  traveling  he  was 
injured.  The  court  said:  "A  master  is 
bound  by  the  acts  of  his  servant  in  the 
course  of  hia  employment.  They  are  deemed  to 
be  the  acta  of  the  master.  Ramidcn  v.  Boston 
&  A..  R.  Co.  104  Mass.  117,  and  cases  cited. 
The  driver  of  a  horse  car  is  an  agent  of  the 
corporation,  having  charge,  in  part,  of  the 

permits  persons  to  ride  without  pay,  he  is 

fiiiltj  of  a  breach  of  his  duty  as  a  servant, 
uch  act  is  not  one  outside  of  his  duties,  but 
is  an  act  within  the  general  scope  of  his 
agency,  for  which  he  is  responsible  to  his 
master.  In  the  case  at  bar,  the  invitation 
GO  L.  R.  A. 


the  plaintiff  to  ride  was  ma  act  within 

general  scope  of  the  driver's  employment, 

and,  if  she  accepted  it  innocently,  she  was 

not  a  trespasser.     It  is  immaterial  that  tho 

driver  was  acting  contrary  to  hia  instruc- 

It  is  argued  by  counsel  for  appellant  that, 
as  the  decedent  was  its  employee,  he  did  not 
sustain  the  relation  of  passenger,  and  that, 
being  an  employee,  and  riding  upon  the  train, 
be  toolc  the  risks  attending  the  operation  of 
the  train.  To  perform  the  duties  imposed 
upon  his  sister  as  station  agent,  it  was  not 
necessary  for  him  to  ride  upon  this  train. 
His  labors  on  the  day  of  the  accident  had 
ceased  five  hours  before  it  took  place.  The 
mere  fact  that  the  injury  took  place  between 
Rowland  and  Stanford,  be  l>eing  on  hishome- 
ward  journey,  did  not  create  the  relationship 
of  master  and  employee.     He  was  not  a: 
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distinct  from  that  of  operating  ths 
train.  Some  courts  have  held  that,  where 
an  employee  in  another  department  of  the 
service  is  permitted  to  ride  on  the  train  of 
his  employer  from  bis  home  to  the  place  of 
his  employment,  or  on  his  return  from  hit 
employment  to  his  home,  the  status  of  pas- 
senger does  not  exist,  but  he  is  regarded  as 
being  an  employee  taking  such  risks  as  em- 
ployees in  charge  of  the  train  would  take. 
There  is  a  sharp  conflict  in  the  opinions  of 
the  court  on  this  question.  If  it  be  a  correct 
rule,  the  facts  of  this  case  do  not  bring  it 
within  the  rule.  2  Wood,  Railroads,  p.  1217, 
criticises  the  correctness  of  the  proposition, 
saying:  "But,  as  to  the  last  proposition,  it 
does  not  seem  to  us  that  it  has  any  founda- 
tion in  principle  as  to  employees  who  have 
not  commenced  their  work  for  the  day,  or 
who  are  returning  after  the  services  of  the 
day  are  completed.  How  the  mere  circum- 
stance that  a  person  is  in  the  employ  of 
the  company  in  a  department  entirely  dis- 
tinct from  Uie  operation  of  the  train,  who  is 
permitted  to  ride  free  upon  the  train  to  and 
from  his  work,  can  deprive  him  of  the  stat- 
us of  a  passenger,  is  not  readily  seen.  While 
going  to  and  from  bis  work,  the  relation  ot 
servant  does  not  exist,  He  is  merely  on  his 
way  to  toke  up  his  position  as  servant,  or  is 
returning  after  his  duty  as  a  servant  has 
ceased,  and  there  is  no  reason  why  he  should 
not  be  treated  as  a  passenger,  as  well  as  any 
other  person  who  is  riding  free  upon  the 
train."  We  are  of  the  opinion  that  the  de- 
cedent was  a  passenger  on  the  train,  and  the 
same  duty  was  imposed  upon  the  company 
to  carry  him  safely,  as  in  the  case  of  other 
passengers.  This  being  true,  he  cannot  b« 
held  to  have  assumed  the  risks  attonding  the 
operation  of  the  train  in  the  manner  and  un- 
der the  circumstances  in  which  this  train 
was  operated,  the  obligation  being  upon  the 
company  to  use  the  utmost  care  and  diligence 
to  carry  him  safely.  The  duty  was  upon  it 
to  operate  its  train  in  such  manner  as  would 
enable  it  to  do  this.  If  the  manner  of  oper- 
ating the  train  was  not  in  the  exercise  ol 
that  high  degree  of  care  which  a  carrier  of 
passengers  is  obligated  by  the  law  to  exer- 
cise, it  assumed  Uie  risk,  and  not  the  pu- 
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',  of  tri.TeUiig  upon  the  tri^o  thui  oper- ' 

In  defining  the  care  thftt  should  have  been 
exercised  itj  the  appelluit,  the  court  erred 
to  the  prejudice  of  the  appellee.  We  do  not 
think  the  court  erred  in  admitting  teati- 
mony  tending  to  show  that  it  waft  unsafe  to 
operate  the  train  with  the  coach  in  front,  in- 
»te«d  of  the  engine;  nor  did  it  err  in  admit- 
ting witnesses  who  were  familiar  with  the 
operation  of  trains  to  testify  that  it  was 
more  hazardous  to  run  a  train  in  the  man- 
ner in  which  this  train  was  run  than  it 
would  have  been  to  have  had  the  engine  in 
Iront.  The  decedent  was  thirty-two  years 
of  age,  a  man  of  good  habits,  and  good  busi- 
ness ability,  and  we  cannot  say  that  the  ver- 
dict of  90,000  was  excessive. 

Tfce  judgment  ii  a/firmed. 


Harry  NELSON,  Appi., 

STATE    BOARD    OF    HEALTH. 

(22  Kj.  L.  Rep.  tSS.) 

1.  A  achsol  of  OBtespathy  wkleb  teaeb- 
es  neither  ■nrK'rr.  baclerl(iloKr>  ma- 
(eFlB  medlcB,  Bor  tbcrBvEUtlcB,  and  re- 
lies entlreJy  upon  the  manipulation  of  the 
bod;  for  the  cure  at  diseases.  Is  not  «  "rep- 
Btsljle  medical  college,"  wltbin  the  mesnlng 
ot  8tal.  ft  Sai2.  S613,  pravldlng  that  no  per- 
•Dn  ihall  practise  medlcloe  wIIIiId  the  state 
wttbant  a  ctrtlflcate  from  the  state  board  of 
bealth.  and  that  the  state  board  of  health 
sball  lune  a  certlflcate  to  any  reputable 
physician  holdlDg  a  diploma  from  a  reputable 
medical  college  legally  chartered  under  the 
laws  of  the  state  ot  some  other  state  or  coun- 
try. 

S.  Tbs  pimctlcc  of  oateopBt^r,  whicb  iD- 
Tolves  the  use  of  neither  drugs  nor  surgical 
InstTDinents.  but  which  relies  eotlrel;  upon 
the  koeadlng  and  maQlpulatloa  of  tbe  body 
for  the  cure  of  dlseasea.  Is  not  the  practice 
or  medlclae,  under  Stat,  f  Sei3,  making  It 
nnlawful  for  any  person  to  practise  medlclae 
within  the  state  without  a  certlncate  from  UiB 
Mate  board  of  health. 

(Jnn*  20,  ieoo.>  I 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Law  and  Equity  Division  of  the  Cir- 
cuit Court  for  Jefferfton  County  in  favor  of 
defendant  in  an  action  brought  to  enjoin  de- ' 
fendant  from  enforcing  against  plaintiff  the  ' 
statutes  requiring  medical  practitioners  to  be 
licensed.     JCeversed.  | 

The  facts  are  stated  in  the  opinion. 

Mr.  T,  L.  Edelen,  for  appellant:  ! 

It  does  not  rest  with  the  legislature,  or  i 
with  the  state  board  of  health,  to  say  that 
this  system  is  true,  and  that  the  other  sys- 
tem is  false.  If,  as  a  patient,  the  practice 
of  osteopathy  commends  itself  to  my  judg- ' 

NoTB. — For  another  case   ss  to  osteopstb]'.  | 
see  atate  v.  Llffrlng  (Ohio)  46  L.  B.  A.  3S4. 
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ment;  if  I  believe  the  ayatem  ia  rational  for 
the  treatment  of  the  particular  disease  with 
which  I  am  afflicted, — I  have  a  right  to  try 
a  method,  notwithstanding  the  (act  that  the 
homeopaths  and  allopaths  may  tblnlc  I  am 
mistalien  about  it. 

Osteopathy  is  a  system  or  school  of  medi- 
cine wiUiin  the  meaning  of  tbe  ertatutes.  If 
it  is  not,  then  Uie  practice  of  osteopathy  is 
not  denounced  by  the  statutes  at  all, 

ilr,  £.  XL  MoSay  also  for  appellant. 

ifessrs.  Koha,  Baird,  *  Spindle,  tor 
appellee; 

The  practice  of  osteopathy  is  the  practioo 
of  medicine. 

Eastman  v.  People  uae  of  State  Bd.  of 
Health,  71  111.  App.  23G. 

Tbe  practice  of  medicine  is  so  closely  con- 
nected with  the  health  and  welfare  of  the 
people  as  to  be  inherently  within  the  polica 
power  of  the  state,  and  it  is  competent  for 
the  state,  in  the  exercise  of  this  power,  to 
make  any  qualification  or  provision  it 
chooses,  with  the  only  inhibition  that  tho 
qualification  required  shall  have  some  rda- 
tion  or  bearing  upon  the   practice   of  medi- 

Dent  V.  West  Virginia,  129  U.  S.  114.  38 
L.  ed.  823,  9  Sup.  Ct.  Rep.  231 ;  Driscoli  v. 
Com.  93  Kj.  304,  20  S.  W.  431;  Hargan  v. 
Purdy,  93  Ky.  424,  20  B.  W.  432;  Hawker  v. 
.Veto  York.  170  U.  S.  189,  42  L.  ed.  3002,  18 
Sup.  Ct.  Rep.  573. 

The  Kentucky  act  is  not  unconstitutional 
because  it  does  not  lay  down  any  rule  by 
which  the  state  board  shall  determine  as  to 
whether  a  college  is  or  ia  not  reputable,  but 
leaves  this  question  largely  to  the  discretion 
of  the  Ntate  board. 

Atty.  Oeii.  ex  rel.  Rick  v.  Jochim,  90 Mich. 
358,  23  L.  B.  A.  699,  58  N.  W.  611;  foioO 
Eclectic  Medical  College  Asao.  v.  Schroder, 
87  Iowa,  059,  20  L.  E.  A.  355.  55  N.  W.  24 ; 
People  eta  rel.  Nechamoua  v.  TParden  of  Ci(y 
Prison,  144  N.  Y.  529,  27  L.  R.  A.  722,  30 
K.  E.  686;  Allopathic  State  Bd.  of  Medical 
FJxaminerg  v.  Foicler,  50  La.  Ann.  1358,  24 
So.  809;  Eic  parte  Frazer,  54  Cal.  04;  Bard- 
intj  V.  People.  10  Colo.  387,  15  Pao.  727 ; 
Williams  v.  People,  121  111.  84,  11  N.  E.  881 ; 
Stale  rr  rel.  Biirrouqha  v,  Wpb.iter.  150  Ind. 
607.  41  L.  R.  A.  212.  60  N.  E.  750;  Hewitt 
T.  Charier,  10  Pick.  353;  People  v.  Phippin, 
70  Mich.  6,  37  N.  W.  888;  Slate  ex  ret. 
Pojcclt  V.  State  Medical  Examininrr  Board,  32 
Minn.  324,  50  Am.  Rep.  675,  20  N.  W.  238: 
State  ex  rel.  ffathaaay  v.  Stale  Bd.  of 
Health.  103  Mo.  22,  15  S.  W.  322;  Craig  v. 
State  Bd.  of  Medical  Examiners,  12  Mont. 
203,  29  Pttc.  532;  Oee  Wo  v.  State.  38  Neb. 
241,  54  N.  W.  513;  Em  parte  Spinnei/,  10 
NeF.  323 ;  Re  Roe  Chung.  9  N.  M.  130,  49 
Pae.  652 ;  Stole  v.  Van  Doran,  109  N.  C.  864, 
14  S.  E.  32 ;  Siafe  v.  Randolph,  23  Or.  74, 17 
L.  R.  A.  470,  31  Pttc.  201;  Bauer's  Appeal 
(Pa.)  3  Cent.  Rep.  157,  4  Atl.  913;  People 
V.  Rasbroiick,  11  Utah.  291,  39  Pac.  018; 
State  V.  Carey,  i  Wash.  424,  30  Pac.  729; 
State  ex  rel.  Orannille  v.  Qregory,  83  Mo, 
123,  53  Am.  Rep.  565. 

In  the  practice  of  tbo  law  tha  courts  have 
inherent  power  to  refuse  to  licenao  a  ponon 
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of  bad  chsji^ter,  or  to  revoke  the  lioenae  of 

one  wbo  is  of  bad  moral  cbaracUo'. 

Baker  v.  Com.  10  Bu«h,  587. 

£ven  after  a  phjaician  is  licensed  to  prac- 
tise his  profession,  such  license  maj  be  re- 
voked by  the  board  vested  with  the  power 
to  licenae  under  a  stAtute  which  provides  foe 
such  revocation  for  tin  professional  conduct 
on  the  part  of  the  licensed  physician. 

Atly.  Oen.  as  rel.  Rick  v.  Jockim,  99 
Mich.  358,  23  L.  R.  A.  899,  58  N.  W.  811; 
Dent  v.  West  Virginia,  129  U.  S.  114,  32  L. 
ed.  623,  Q  Sup.  Ct.  Rep.  231 ;  People  lue  of 
State  Bd.  of  Health  v.  McCoy,  125  111.  28B, 
17  N.  E.  786;  State  ea  rel.  Chapmut  t.  State 
Bd.  of  Medical  Eaaminera,  34  Minn.  387,  20 
N.  W.  323;  auperinteruient  of  Common 
SchooU  T.  Taylor,  20  Ky,  L.  Rep.  1241,  49 
S.  W.  38. 

Buc  process  ol  law  does  not  necessarily 
imply  ft  proceedii^  in  court. 

Den  ex  dom.  Hurray  v.  Hohoken  Land  di 
Improv.  Co.  18  How.  272,  IS  L.  ed.  372;  Be 
Smith,  10  Wend,  449;  Sentell  v.  J/eio  Or- 
leant  iC  C.  R.  Co.  166  U.  S.  696,  41  L.  ed; 
116B,  17  Sup.  Ct.  Rep.  6S3 ;  Latoton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499;  Jenkint  v.  Ballantyne,  8  Utah,  246,  16 
L.  R.  A.  689,  30  Pac.  760. 

If  the  poorer  exists,  the  policy  of  t^e  act 
or  the  manner  of  the  exercise  of  that  power 
is  not  a  question  for  the  court. 

Taglor  V.  Beckham,  21  Ky.  L.  Rep.  1736, 

49  L.  R.  A.  258,  58  S.  W.  177;  Weaver  v. 
Tonejt,  21  Ky.  L.  Rep.  1157,  54  S.  W.  732. 

As  the  act  itself  provides  an  administra- 
tive body  for  the  execution  of  the  act,  and 
as  the  execution  of  the  powers  conferred  in- 
volves matters  of  judgment  and  investiga' 
tdon,  the  board  cannot  be  controlled  in  its 
decision  either  by  mandate  or  injunction. 

Van  Vleek  v.  Board  of  Dental  Examiners 
(Cal.)  44  L.  R.  A.  835,  48  Pac.  223;  Wil- 
liama  t.  Dental  Examiners,  93  Tenn.  619, 
27  S.  W.  1019:  State  ex  rel.  Burroaght  v. 
Webster,  150  Ind.  607,  SO  N.  E.  TSO;  Iou>a 
A'clBctio  Medical  College  Asso.  v.  Schroder, 
87  Iowa,  659,  20  L.  R.  A,  356,  55  N.  W.  24; 
Allopathic  State  Bd.  of  Uedical  Examiners 
T.  Poicier,  50  La.  Ann.  1358,  24  So.  809; 
Slate  ex  ret.  Granville  v.  Oregory.  83  Mo. 
123,  63  Am.  Rep.  665;  Stale  ex  rel.  Powell 
V.  State  Medical  Examining  Board,  32  Minn. 
324,  50  Am.  Rep.  675,  20  N.  W.  241;  People 
ex  rel.  Bheppard  v.  Illinois  State  Bd.  of  Den- 
tal Examiners,  110  111.  184;  EastToan  v.  Peo- 
ple use  of  Stale  Bd.  of  HeallK,  71  111.  App. 
237. 

No  jurisdiction  adheres  in  a  court  of  jua- 
tice  for  the  purpose  of  controlling  the  judg- 
ment or  discretion  thus  vested  by  the  stat- 
ute over  this  subject-matter  in  the  board 
provided  bj  the  a^t  for  its  determination. 

Barmore  v.  State  Bd.  of  Medical  Exam- 
inera,  21  Or.  301,  28  Pac.  8 ;  Booe  v   Kenaer, 

50  Ky.  L.  Rep.  1343,  49  S.  W.  330;  Stone  v. 
^rilson,  19  Ky.  L.  Bep.  126,  39  S.  W.  49, 
0\-rrruling  Com.  v.  Addams,  !)5  Ky.  689,  28 
S.  W.  581 ;  Bolcrts  v.  Cain,  97  Ky.  722,  31 
S.  W.  729;  Sinking  Fund  Comrs.  v.  George, 
20  Ky.  L.  Rep.  945,  47  S.  W.  779.  ' 
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Ok   petition   for   rehearinff. 

Contrary  to  the  express  provision  of  toe 
statute  as  amended  by  the  act  of  March, 
1898,  the  opinion  concludes  that  the  only  in- 
tention of  uie  legislature  was  to  regulate  the 
practice  of  administering  to  the  afflicted  by 
tbe  {giving  of  drugs,  and  that  the  only  em- 
piricism and  quackery  sought  to  be  pre- 
vented was  that  in  relation  to  the  adminiS' 
tratiou  of  drugs. 

This  principle.  If  followed,  will  render 
nugatory  the  very  intent  and  purpose  of  the 
acC  and  vrill  let  in  to  prey  upon  the  ignm:- 
ance  and  credulity  of  the  afflioted,  hypoed 
by  disease  and  ready  for  any  experiment,  the 
very  worst  sort  of  frauds  and  charlatans. 

The  underlying  error  of  the  opinion  in  the 
conatructioD  of  the  statute  is  in  confusing 
the  term  "medicine"  in  it«  generic  sense,  as 
a  science,  with  the  term  "drug,"  and,  grow- 
ing out  of  this  confusion,  the  opinion  defines 
a  physician  to  be  one  who  treats  disease 
through  the  instrumentality  of  drugs,  and 
the  practice  of  medicine  oi  being  that  branch 
or  system  of  tbe  healing  art  which  is  confined 
to  the  use  of  drugs,  and  a  medical  collt^e  sa 
that  character  of  collie  which  teaches  only 
the  application  of  drugs  to  the  cure  of  dis- 

Medicine  does  not  mean  the  application 
only  of  drugs,  nor  does  physician  mean  a 
person  who  practises  medicine  only  by  the 
use  of  drugs. 

Eastman  v.  People  use  of  State  Bd.  of 
Health,  71  111.  App.  230;  Jonet  v.  People 
use  of  State  Bd.  of  Health,  84  111.  App.  453 ; 
Hewitt  V.  Charier,  10  Pick.  353;  Bihber  v, 
Simpson,  69  Me.  181 ;  DarMson  v.  Bahlman, 
37  Mo.  App.  S76;  Benham  v.  State,  116  Ind. 
112.  18  N.  E.  464;  Com.  v.  Bt.  Pierre,  175 
Maaa.  48,  55  N.  E.  482;  Stote  t.  Bwhcell,  40 
Neb.  158,  24  L.  R.  A.  68,  68  N.  W.  728. 

Hobson,  J.,  delivered  the  opinion  of  the 

Appellant,  Harry  Nelson,  a  citizen  of  this 


taken  a  regular  course  of  studies  at  the 
American  School  of  Osteopathy  at  Kirks- 
vtllc,  Missouri,  tor  a  term  of  years,  he  be- 
came a  graduate  thereof  on  September  IS, 
1697 ;  that  since  that  date  he  has  been  prac- 
tising this  system  of  healing  for  hia  support 
to  the  great  comfort  and  relief  of  disease 
and  sii£neB8,  having  adopted  it  as  his  voca- 
tion In  life ;  that  osteopathy  is  a  perfect  sys- 
tem, having  the  apjn-oval  of  skilled  and 
scientific  men,  and  schools  and  colleges  in 
which  its  doctrines  are  taught;  that  appel- 
lee was  about  to  have  him  arrested  for  prac- 
tising osteopathy,  or  prosecute  him  therefor, 
under  the  act  entitled  "An  Act  to  Protect 
Citizens  of  This  Commonwealth  from  E^m- 
piriciem,"  approved  April  10,  IB93.  and  tbe 
amendment  thereto  approved  March  18, 
1898;  that  this  act  is  in  violation  of  the  hill 
of  rights,  and  is  unconstitutional,  or,  if 
valid,  that  under  it  appellee  is  discriminat- 
ing against  the  system  of  medicine  known  ns 
"osteopathy,"  refusing  to  recognite  his  di- 
ploma, or  to  give  him  a  oerUSaate;  that  the 
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sebool  nferred  to  at  whioh  ha  graduated  ih 
»  reputable  medical  college  chartered  by  the 
lAWi  of  MiBBouri,  with  a  large  body  of  learn- 
ed profesBora,  and  a  large  patronage  of  pu- 
pils, and  aa  Buch  is  entitled  to  be  recognized 
and  indorsed  by  the  appellee.  He  prayed 
tluit  appellee  be  enjoined  from  molesting  him 
in  hit  DUtinesB  or  profeaaion  aa  an  oateopath, 
or  pursuing  hinn  criminally  therefor,  and,  if 
ha  waa  not  entitled  to  thin  relief,  then  that 
a  writ  of  mandamuB  ba  awarded  him  compel- 
ling appellee  to  recf^^iize  and  indorae  the 
American  Collie  of  Osteopathy  at  Kirka- 
ville,  Miasouri,  and  iaaue  him  a  certificate 
entitling  him  to  follow  hia  calling  in  tbia 
state.  Appellee  anawered,  denying  the  al- 
legations of  the  petition,  and  pleading 
specially  that  the  school  referred  to  waa  not 
«  reputable  medical  college,  and  that  plain- 
tiff, aa  a  graduata  of  it,  waa  not  entitled  to 
*  certificate  from  it.  On  final  hearing  the 
court  below  dismissed  the  action,  refuaing 
tha  oomplainant  any  relief,  and  the  correct- 
nesB  of  this  judgment  ia  the  question  to  be 
determined  on  this  appeal. 

The  proof  shows  that  osteopathy  is  a  new 
method  of  treating  diseaaes,  which  Is  aaid  to 
have  originated  with  Dr.  A.  T.  Still,  of 
Kirkaville,  Miaaouri,  about  tha  year  1871. 
He  practised  it  more  or  less  from  that  time 
uMil  about  the  year  1890,  when  he  opened 
A  achool  for  the  inatructioD  of  others.  In 
1S02  he  obtained  an  imperfect  charter  for 
his  school  under  the  laws  of  Missouri.  This 
waa  perfected  in  1S94  by  a  charter  in  r^u- 
lar  form,  under  which  the  school  has  since 
been  operating.  At  tha  time  the  proof  was 
taken  in  this  case  there  were  in  attendance 
at  the  school  something  over  500  acholara 
from  twenty-nine  stat«  of  the  Union,  and 
several  from  Canada,  In  connection  with  the 
-achool  wsB  an  infirmary,  at  which  from  300 
to  600  patients  were  regularly  breated.  There 
were  twelve  or  thirte^  professors  in  the 
achool.  Of  these  four  were  regularly  grad- 
uated phyaicians,  besides  Dr.  Still,  who  was 
a  surgeon  in  the  army  during  the  Ci*il  War, 
and  is  said  to  have  been  a  college  graduate; 
but  the  proof  as  to  this  ia  not  dear.     Anoth- 


for  many  years  the  circuit  judge  of  that  dis- 
trict. The  buildings  of  the  school  are  shown 
to  be  commodious,  and  suitable  for  ita  pur- 
poaes.  While  ita  equipment  at  firat  was 
meager,  it  has  gradually  increased  from  time 
to  time  until  now  it  would  seem  in  some  re- 
spects to  compare  favorably  with  other  col- 
lege*. The  patieota  treated  at  the  inftrmary, 
as  well  aa  those  treated  by  appellant,  appear 
to  have  been  aatisfied  with  what  they  re- 
ceived, and  many  of  them  to  have  been  ma- 
terially benefited.  There  are  four  or  five 
other  colleges  of  osteopatiiy,  which,  with  the 
one  at  Kirksville,  form  an  association,  and 
in  five  states  of  the  Union  osteopathy  has 
been  recognized  by  statute.  The  testimony 
of  the  witnesses,  the  character  of  the  pro- 
fessors, and  the  evident  sincerity  of  their 
statements,  leave  no  doubt  in  our  mtnda  that 
the  school  at  Kirksville  is  a  reputable  school 
of  osteopathy;  but  whethar  It  ii  a  reputable 
50  L.  R.  A.  1 


aehool  of  medicine,  within  the  meaning  of 
our  statute,  or  what  are  appellant's  rights 
if  It  is  not,  are  very  different  questions,  de- 
pending upon  the  proper  construction  of  tha 
act  itself.  The  purpose  of  the  statute,  aa 
shown  by  ita  title,  was  to  protect  the  people 
of  thia  state  from  empiricism.  Ita  uinteriai 
provisions  are  ss  follows  (Ky.  Stat.  SE  21tll- 
2618) : 

"Sec  2611.  It  shall  be  the  duty  of  the 
county  clerk  of  each  county  to  purchase  a 
book  of  suitable  size,  to  be  known  as  the 
'Medical  Register'  of  the  county,  and  to  set 
apart  oae  full  page  for  the  registration  of 
each  physician.     .     ,     , 

"Sec.  2618.  It  shall  ba  unlawful  for  any 

Serson  to  practise  medicine  in  any  of  ita 
ranches,  within  the  limita  of  this  aUte,  who 
haa  not  exhibited  and  registered  in  the  coun- 
ty derk'a  office  of  the  county  in  which  he  re- 
sides  bis   aUt*"*'"*'"   *'^'   ■"  TYi-iij.4-;-lni»   *n<w1!n!rt> 

as  herein  pr 

address,  ploc 

long. 


state  board  of  health,  and  aaid  board  shall, 
upon  application,  issue  a  certificate  to  any 
reputable  physician  who  ia  practising,  or 
who  desires  to  begin  the  practise  of  mediciue 
ia  thia  state,  who  poaaeaaes  any  of  the  fol- 
lowing qualifieaticms:  (I)  A  diploma  from 
a  reputable  medical  college  legally  chartered 
under  the  laws  of  this  state.  (2)  A  diploma 
from  a  reputable  and  l^faJly  chartered  medi- 
cal college  of  some  other  state  or  oountry,  in- 
dorsed OS  such  by  the  state  board  of  health. 
(3)  Satisfactory  evidence  from  the  person 
claiming  the  same  that  such  person  was  rep- 
utably and  honorsl>ly  engaged  in  the  practice 
of  mpdioine  in  this  state  prior  to  February 
£3,  1364.  (4)  Satisfactory  evidence  from 
any  person  who  was  reputably  and  honorably 
ei^aged  in  the  praetice  of  medicine  in  thia 
state  prior  to  Februajy  23,  13B4,  who  has 
passed  a  satisfactory  practical  examination 
before  said  board.     .     .     ." 

"Sac.  261B.  Nothing  in  tbia  law  ahall  be 
so  construed  as  to  discriminate  against  any 
peculiar  school  or  system  of  medicine,  or  to 
prohibit  women  from  practlsiag  midwifery, 
or  to  prohibit  gratuitous  services  in  case  of 
onergency;  nor  shall  this  law  apply  to  com- 
misBioned  surgeons  ol  the  United  States 
army,  navy,  or  marine  hospital  service,  or 
to  legally  qualified  physicians  of  another 
state  called  to  see  a  particular  case  or  family, 
but  who  does  not  open  an  office  or  af^int 
any  place  in  this  state  where  he  or  ahe  may 
niMt  patients  or  receive  ealla." 

"Sec.  2618.  Any  person  living  in  this 
state  or  any  person  coming  into  this  state, 
who  shall  practise  medicine,  or  attempt  to 
practise  medicine  in  any  of  its  branchea,  or 
who  ahall  treat  or  attempt  to  treat  any  sick 
or  afflicted  perwiD  by  any  aystem  or  method 
whatsoever,  for  reward  or  compensation, 
without  first  complying  with  the  provisions 
of  this  law,  shall,  upon  conviction  thereof, 
be  finpd  $50,  and  upon  ea<?h  and  every 
subsequent  conviction   shall   be .  fined  9100 
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and  impriaoned  Uiirty  days,  or  cdther  or 
both,  in  the  diBcretioa  of  tha  court  or 
juTj  trying  the  oase;  and  in  no  case  where 
any  provision  of  tliia  lav  hu  been  vio- 
lated shall  the  person  co  violating  be  en- 
titled to  receive  any  compenaation  for  the 
•ervicee  rendered.  To  open  an  office  for 
■uch  purpose,  or  to  announce  to  the  public 
in  any  waj  a  r«adinesa  to  treat  the  sick  or 
Afflicted,  shall  be  deemed  to  engage  in  tha 
practice  of  medicine  within  tlie  meaning  of 
this  act." 

Empiricism  is  defiaed  m  "a  jiractice  of 
medicine  founded  on  mere  experience  wiUi- 
out  the  aid  of  science  or  the  Icnowledge  of 
principles."  Tlie  aliove  act  is,  therefore,  "an 
act  to  protect  the  people  of  this  common- 
wealth from  the  practice  of  medicine  founded 
on  mere  experience,  without  the  aid  of 
■cience,  or  a  Itnowlcdge  of  principles."  To 
secure  this,  it  requires  a  medical  r^iater  to 
be  liept  by  the  county  clerk  of  each  county, 
and  malces   it  unlawful   for  any   persoii   to 

Eractise  medicine  in  any  of  its  branches  with- 
1  the  limits  of  the  state  until  be  has  regis- 
tered in  the  county  of  his  residence.  Au- 
thority to  practise  medicine  under  the  stat- 
ute can  only  be  conferred  by  a  certiUcate 
from  the  state  board  of  health  issued  to  a 
reputable  physician  having  a  diploma  from 
a  reputable  medical  college  legally  chartered 
-  under  the  laws  of  this  stnt*.  or,  if  chartered 
under  the  laws  of  some  other  state  or  coun- 
try, indorsed  as  such  by  the  state  board  of 
health.  Persons  engafipd  in  the  practice 
reputably  and  honorably  prior  to  February 
23,  3804,  are,  on  proof  of  this  fact,  entitled 
to  a  certificate,  and  persona  engaged  in  the 
practice  reputshlv  and  honorably  prior  to 
February  23,  1684,  may  be  given  a  certifi- 
cate after  a  satisfactory  examination  before 
t^e  iKiard;  but  there  is  no  authority  in  the 
•ct  for  the  board  to  examine  anyone  who  was 
not  engaeed  in  the  practice  prior  to  Febru- 
ary 23,  18S4,  or  to  iasue  a  certificate  to  such 
a  peraon,  unless  he  is  a  reputable  physician 
having  a  diploma  from  a  reputable  college; 
and  without  such  a  certificate  it  is  made 
unlawful  for  any  person  to  prai^tise  medi- 
cine in  any  of  ita  branches  within  the  limits 
of  this  etate.  The  appellant,  therefore,  hav- 
ing graduated  in  the  year  1897.  and  not  being 
a  practitioner  of  medicine  in  this  state  prior 
to  February  23,  1884,  could  not  be  examined 
before  the  board  of  health,  nor  was  he  en- 
titled to  a  certificate  from  it  unless  upon  the 
ground  that  he  held  a  diploma  from  a  repu- 
table and  legally  chartered  medical  college 
of  the  state  of  Missouri.  It  is  contended 
for  the  appellee  that  the  law  haa  conferred 
upon  it  the  sole  power  to  determine  whether 
a  particular  oolie^c  is  reputable,  and  should 
be  indorsed  as  such  by  it.  It  is  contended 
for  appellant  that  appellee,  by  the  express 
terms  of  the  statute,  ia  limited  in  power,  and 
cannot  discriminate  against  any  peculiar 
school  or  system  of  medicine.  It  is  urged 
with  force  that,  If  the  refnaal  to  indorse  the 
school  is  essentially  baaed  on  the  system  it 
teaches,  rather  than  on  the  autliciency  of  ita 
instruction,  the  action  of  the  board  is  with- 
out authority,  and  may  be  reatrained  by  the 
60  L.  R.  A.' 


'  courts.    Thia  aeons  to  us  to  be  the  true  oon- 

atruction  of  tlie  atatute,  and  in  a  case  whcTB 
it  waa  clear  from  the  evidence  that  a  di»- 
crimination  had  been  made  againat  a  aya- 
tem  of  medicine  we  ahould  not  hesitate  to 
bold  that  the  txMurd  had  exceeded  ita  power. 
But,  under  the  evidence,  we  are  not  inclined 
to  thinic  that  the  school  referred  to  ia  a 
reputable  medioil  college,  within  the  mean- 
ing of  the  statute.  The  terms  "physician," 
"practise  medicine,"  and  "medicu  college," 
used  in  the  act,  have  a  well-defined  popular 
meaning,  and  were  used,  we  think,  by  the 
legislature,  in  this  sense.  The  term  "physi- 
cian" refers  to  those  exerciaing  the  idling 
of  treating  the  aicit  by  medical  agencies,  as 
commonly  practised  throughout  the  state  at 
the  time  the  act  was  paaaed.  The  term 
"medical  college"  refers  to  those  schnola  of 
leeming  teaching  medicine  in  ita  different 
branches,  at  which  physicians  at  that  time 
were  educated,  or  schools  of  that  character 
organized  since.  At  such  an  institution  an 
essential  part  of  the  instruction  was  in 
teaching  the  nature  and  effects  of  medicines, 
how  to  compound  and  administer  them,  and 
for  what  maladies  they  were  to  he  used.  In 
such  institutions  also  surgery  is  an  essential 
part  of  the  instruction.  Without  a  knowl- 
edge of  Burj^ry  or  medical  agencies,  no  per- 
son would  be  deemed  equipped  to  practi«ie 
medicine  by  any  mpdica!  colleee;  for  these 
things  lie  at  the  base  of  the  inatruction  given 
in  such  schools.  Osteopathy  teachea  neither 
therapeutics,  materia  raedicn,  nor  surgery. 
Bacteriology  is  also  ignored  by  it.  As  we 
understand  the  record,  it  relies  entirely  on 
manipulation  of  the  body  for  the  cure  of  die- 
eases.  Ita  theory  is  that  a  large  number  of 
ailments  are  due  to  irregular  nerve  action, 
and  that  by  stimulating  or  repressing  the 
nerve  centers  by  manipulation  they  enable 
nature  herself  to  right  the  evil.  It  adminis- 
tera  no  drugs :  it  uses  no  knife.  It  docs  not 
profess  to  cure  all  diseaaea.  When  a  ease 
IS  presented  requiring  surgery  or  medica- 
tion, the  os(4K>j>ftth  gives  wBv  bo  the  phyi- 
cion.  Faith  cure  or  magnetism  has  no  place 
in  the  qy!^em.  It  relies  wholly  upon  manip- 
ulation aidintr  the  vin  medioatnx  nafunr. 
The  main  things  taught  in  the  school  are 
physiology,  anatomy,  and  the  treatment  of 
diseases  by  manipulation.  The  system  ia 
new.  and,  of  necessity,  imperfect  aa  yet,  but, 
if  we  may  credit  the  evidence  in  thia  record, 
is  oftfn  efficacious  where  the  regular  practice 
is  ineffective.  Still  a  school  which  teaches 
neither  surgery,  bacteriology,  materia  medi- 
ca,  nor  therapeutics  cannot  be  regarded  as  a 
medical  college  within  the  popular  meaning 
of  those  terms  aa  understood  in  this  atate 
when  the  act  in  question  was  paaaed. 

Having  reached  the  oonclusion  that  the 
school  at  which  appellant  graduated  is  not 
a  medical  college  within  the  meaning  of  the 
statute,  it  remains  for  us  to  inquire  wheth- 
er the  act  applies  to  him  at  all.  The  aub- 
iect-matter  in  the  minds  of  the  legislature 
in  pnssing  the  act  was  to  protect  the  people 
of  the  state  from  the  practice  nf  medicine 
founded  merely  on  experience  without  acien- 
Ollc  knowledge.     To  effect  this  it  allows  only 
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repntftble  phjueiMU  holding  »  diploma 
from  El  T^uIaiT  or  reputable  Kfaool  to  practice 
medicine,  with  an  exception  in  faxor  of  those 
then  already  long  engaged  In  the  practice. 
If  the  act  applies  to  appellant,  he  can  in  no 
case  practise  bis  system  in  thia  itate;  for, 
however  well  qualiQed  he  may  be,  he  cen- 
not  be  examined  for  license  as  a  ph^eician, 
and  he  could  not,  without  abandoning  hia 
practice  as  an  osteopath,  obtain  a  diploma 
from  a  medical  college.  If  the  statute  ap- 
plies to  him,  it  also  applies  to  trained  nuri- 
ea,  and  alt  others  of  that  class,  who,  for  com- 
p«naation,  Bdminieter  to  the  wants  of  the 
sick.  The  result  of  such  a  construction  of 
the  statute  would  be  to  compel  everyone, 
whether  willing  or  unwilling,  to  employ  a 
registered  physician  to  care  for  him  when 
be  is  sick,  or  to  trust  himself  entirely  to 
gratuitous  services,  however  much  he  might 
prefer  skilful  nursing  to  medtoat  treatment. 
It  is  doubtful  if  the  legislature  has  the  right 
under  the  Constitution  thus  to  restrict  the 
free  choice  of  the  citizen  in  a  matter  concern- 
in"!  only  himsdf,  and  not  the  people  at  large. 
Taking  the  statute  as  a  whole,  we  do  not 
think  that  this  was  within  the  legislative  in- 
tent, or  that  the  act  was  designed  to  do  morf 
than  reflate  the  practice  of  medicine  by 
physicians  and  sur^ns.  After  it  was  first 
passed  in  this  state,  there  was  a  separate 
statute  passed  applicable  to  dentists,  and 
•till  another  for  pharmacists;  thus  showing 
that  the  legislature  intended  the  act  before 
us  to  apply  only  bo  physicians.  Until  these 
acts  were  passed,  there  were  no  requirements 
established  by  law  for  the  practice  of  medi- 
cine in  this  state,,  and  in  undertaking  to 
regulate  the  practice  of  medicine  it  should 
not  be  presumed  that  the  legislature  intended 
to  interfere  with  trained  nurses,  or  others. 
who,  for  compensation,  attended  on  the  sick 
without  undertakinR  to  prescribe  medicine 
or  to  follow  the  calling  of  a  physician :  for 
such  persons  are  not  within  the  spirit  of  the 
act,  and  could  not  well  have  been  in  the  mind 
of  the  legislature  when  enacting  it.  A  stat- 
ute precisely  similar  to  ours  in  purpose  was 
passed  in  the  state  of  New  York.  In  Smith 
V.  J^tie.  24  Hun.  632,  a  perBon  tresting  dis- 
efMc  like  appell«nt  was  charged  with  violat- 
ing the  act.  The  court  held  him  not  within 
the  statute.  Among  other  thinjrs.  the  court 
said;  "The  practice  of  medicine  is  a  pur- 
salt  very  generally  known  and  understood, 
and  BO,  also,  is  that  of  surgery.  The  former 
includes  the  application  and  use  of  medicines 
and  drugs  for  the  purpose  of  curing,  mitigat- 
ing, or  alleviating  bodily  diseases,  while  the 
functions  of  the  latter  are  limited  to  manual 
operations,  usually  performed  by  surgical  in- 
struments or  appliances.  It  was  entirely 
proper  for  the  legislature,  by  means  of  thia 
cluipteT,  to  prescribe  the  qualification  of  the 
persons  who  might  be  intrusted  with  the  per- 
formance of  these  very  important  duties. 
The  health  and  safety  of  society  could  lie 
maintained  and  protected  in  no  other  man- 
ner. To  ^low  incompetent  or  unqualified 
pei«ou  to  admin istu'  or  apply  medical 
agents,  or  to  perform  surgical  operations, 
-would  be  hl^Iy  dangerous  to  the  neolth  as 
ML.R.A. 
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well  as  the  lives  of  the  persons  who  n 

he  operated  upon,  and  there  is  r ■■ 

lieve  tbat  lasting  and  serious  mjuries,  as 
well  as  the  loss  of  life,  have  been  produced 
by  the  improper  use  of  medical  agents  and 
surgical  instruments  or  appliances.  It  was 
the  purpose  and  objeot  of  the  legislature  by 
this  oot  to  prevent  a  continuance  of  dele- 
terious practices  of  this  nature,  and  to  con- 
fine the  uses  of  medicines  and  the  operations 
of  surgery  to  a  class  of  persons  who,  upon 
examination,  should  be  found  competent  and 
qualified  to  follow  these  professional  pur- 
suits. No  such  danger  could  possibly  arise 
from  the  treatment  to  which  the  plaintiff's 
occupation  was  confined.  While  it  might  be 
no  benefit,  it  could  haj:dly  be  possible  that 
it  could  result  in  harm  or  injury.  .  .  . 
His  system  of  practice  was  rather  that  of 
nursing  than  of  either  medicine  or  surgery. 
.  .  .  He  nnther  gave  nor  applied  drugs 
or  medicines,  nor  used  surgical  instruments. 
He  was  outside  of  the  limits  of  both  profes- 
sions, and  neither  one  of  the  schools  or  socie- 
ties mentioned  in  the  act  hod  Jurisdiction 
over  him."  A  statute  very  similar  to  ours 
was  passed  in  the  state  of  Ohio,  and  in  State 
v.  LiffTing.  01  Ohio  St.  3B,  M  L.  R.  A.  334, 
5.5  N.  E.  108,  the  queFition  was  presented  to 
the  supreme  court  of  the  state  whether  an 
osteopath  was  included  in  the  statute.  It 
wns  held  that  he  was  not.  The  court  said: 
"The  obvious  purpose  of  the  act  under  con- 
sideration is  to  secure  to  those  who  believe 
in  the  efllcHcy  of  medicines  the  ministrntions 
it  educated  men,  thus  preventing  fraud  am) 
imposition,  and  to  protect  society  from  the 
evils  which  result  from  the  administration 
of  potent  drngs  by  the  ignorant  and  unskil- 
ful. The  purpose  of  the  act  is  accurately 
indicated  by  its  title  to  be  'to  regulate  the 
practice  of  medicine.'  No  provision  of  the 
act  indicates  an  intention  on  the  part  of  the 
legislature  that  those  who  do  not  propose  to 
practise  medicine  shall  graduate  from  a  col- 
lege of  medicinf.  or  otherwise  become  learned 
in  its  use.  Without  such  knowledge,  no  one 
is  entitled  to  a  certificate  from  the  board  of 
examination.  The  result  of  the  view  urged 
in  support  of  the  exception  is  that  by  this 
act  the  general  assembly  has  attempted  to 
(letei-mine  a  question  of  science,  and  to  con- 
trol the  personal  conduct  of  the  citizen  with- 
out regnrd  to  his  opinions,  and  this  tn  a 
matter  in  which  the  public  is  in  no  wise 
coTicemed.  Such  legislation  would  be  an  as- 
tonishiig  denial  of  the  commonly  accepted 
views  touching  the  right  to  personal  opinion 
nnd  conduct  which  does  not  invade  the  right 
of  othfTB."  A  similar  ru'ing  was  made  In 
Rhode  Island.  Stale  t.  Mylod.  20  R.  I.  832, 
41  L.  R.    A.   428,   40   Atl.    T53.     While  the 


of -these  cases,  the  purpose  of  the  act  is  plain- 
ly the  same,  and  we  think  the  same  construc- 
tion should  be  adopted.  The  thing  in  the 
mind  of  the  legislature,  and  declared  by  the 
act  to  be  unlawful,  is  "for  any  person  ta 
practise  medicine  in  any  of  its  branches 
within  the  limits  of  this  state"  without  a 
certificate  from  the  state  board  of  health. 
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I  2612.  And  u  the  board  U  oiilj  Authorized 
to  iuue  K  oertiflofcte  to  a  reputable  phyiiciau 
haTing  k  diploma  Irom  >  nputable  medical 
eoUege,  and  no  discrimluBtion  ia  allowed 
against  any  peculiar  achool  or  iTstcm  o( 
medicine,  ue  penalties  provided  bj  the  laat 
Mction  of  the  act  must  be  limited  to  that 
which  ia  referred  to  in  the  title  and  pr«vioua 
wotions, — the  practiM  of  medicine  m  some, 
of  its  branchea  in  thii  atatei  and  the  words, 


who  shall  treat  or  att«npt  to  tr^  any  ticic 


without  flrat  eompljring  with  the  provisi 
o(  this  k.w,"  must  Se  held  to  refw  to  pny- 
sicians  or  surgeons  belonging  to  some  school 
OT  system  of  medicine,  practising  or  deairing 
to  practise  medicine  in  this  sUit«,  aa  pro- 
vided in  the  preceding  section;  otherwise, 
this  section  would  be  made  to  include  those 
not  provided  for  in  the  preceding  section, 
and  the  effect  of  the  act  would  be,  not  to 
protect  the  people  of  this  state  from  the  <m- 
scientiflc  practice  of  mediciiie,  but  to  deny 
to  the  sicJc  all  ministrations  not  gratuitous, 
unless  by  registered  physicians.  Thus  con- 
strued, the  act  would  be  for  the  protection 
rather  of  the  doctors  of  the  state  than  of  the 
people;  and,  in  view  of  the  general  custom 


before  and  aince  this  act  of  hiring  nurses  and 
others  to  caje  for  the  aick,  we  are  of  the  opin- 
ion tliat  sutdi  a.  constructiou  would  do  vio- 
lence to  the  actual  intention  of  the  legisla- 
ture. Appellant  is  in  no  proper  sense  a  phy- 
sician or  surgeon.  He  doe*  not  practise 
medicine.  He  is  rather  on  the  plane  of  a 
trained  nurse.  If  by  Icneftding.aud  maitipu- 
laUnf  the  body  of  the  patient  be  can  give 
relief  from  suffering,  we  see  no  reason  why 
he  should  not  be  paid  for  his  labor  as  other 
laborers.  Services  in  kneading  and  manipu- 
lating the  body  are  no  more  the  practice  of 
medicine  than  services  in  bathing  a  patient 
to  allay  his  fever  or  the  inflammation  of  a 
wound.  Appellant  may  not  prescribe  or  ad- 
minister medicine  or  nerform  surgery,  but, 
so  long  as  he  conlines  himself  to  osteopathy, 
kneading  and  manipulating  the  body,  with- 
out tbe  use  of  medicine  or  surgical  appli- 
anoes,  he  violates  no  law,  and  appellee  should 
not  molest  him.  On  the  return  of  the  case 
the  court  below  will  enter  judgment  grant- 
ing appellsnt  a  perpetual  injunction  re- 
straining appellee  from  interfering  with  him 
or  prosecuting  him  for  the  practice  of  oateo- 
pathy  as  above  indicated. 

J^idgmen^  reversed,  and  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


tfRBQON  8UPEEME  COURT. 


Hary  A.  JONES,  Appt., 
J.  F.  ADAMS,  Reapt. 


(.. 


..) 


A  ehattel  mortsave  on  orv|>8  srowlBK 
vpoBi  moFtffBKed  land  Is  not  a  consCrQut- 
Ive  severaaee  of  them  wblcb  will  prevent  their 
passlQS  to  a  purchaser  at  tbe  land  on  (ore- 
closure  sale  made  while  tbe  crops  are  still 
atandlnc. 

(Januar;  2d.  IDOO.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Klamath  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  alleged  treapaaa  in 
entering  upon  and  removing  a  crop  from 
land  which  plaintiff  had  purchased  at  mort- 
gage forccloBure.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr.  J.  A.  Jeffrey  for  appellant. 

Jfr.  G.  S.  Nlokerson  for  respondent. 

Beut  <^'<  delivered    the    opinion    of    the 

The  facts  out  of  which  this  controversy 
arose  Hre:  That  in  June,  189«,  a  decree  was 
rendered  in  the  circuit  court  for  Klamath 
county  foreclosing  a  real    estate    mortgage 


given  by  one  John  L,  Hal)  to  the  plaintiff  in 

November,  1804,  under  which  the  mortgaged 
premises  were  sold,  and  purchased  by  her  on 
the  Ist  day  of  the  following  August,  and 
she  Immediately  entered  into  paaars<iion 
thereof.  At  the  time  of  her  purchase  a  crop 
of  wheat  was  growingon  the  land,  one-third 
of  which  belonged  to  Hall  and  the  remainder 
to  his  tenant.  The  day  before  the  sale,  Hall 
gave  a  chattel  mortgage  on  his  interest  in 
the  crop  to  the  Little  Klamath  Water-Ditch 
Company  to  secure  a  debt,  and,  after  the 
grain  had  been  harvested,  tbe  defendant,  as 
president  and  superintendent  of  the  com- 
pany, entered  on  the  premises,  and  by  virtue 
of  such  mortgage  took  and  carried  away  the 
wheat  descriW  in  the  complaint.  The  plain- 
tiff thereupon  commenced  this  action  for  its 
recovery,  claiming  t«  be  the  owner  thereof 
by  virtue  of  her  purchase  at  the  foreclosure 
sale,  and,  failing  therein,  she  appeals. 

The  only  question  for  our  determination  is 
whether  the  ditch  company,  under  its  chattel 
mortgage,  or  the  plaintiff  as  purchaser,  is 
entitled  to  Hall's  interest  in  the  grain  grow- 
ing on  the  land  at  tbe  time  of  the  sale  under 
the  foreclosure  decree.  Until  foreclosure 
and  sale,  a  mortgagor  of  real  estate  is  en- 
titled to  the  poEBCBtion,  rents,  issues,  and 
profits  thereof.  He  has  an  absolute  right  to 
all  annual  crops  planted  or  owned  by  b!m. 
nnd,  if  they  are  severed  before  the  sale,  he 
is  under  no  liability  to  account  for  them  to 
the  mortgagee  or  purchaser.  But  under  the 
•rtatute  a  purchaser  at  a  foreclosure  sale  is 
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mtitled  to  posMasioD  of  the  preiniEcs  from 
the  day  of  aaU,  unlesa  they  are  in  the  po»- 
Ksskm  of  a  tenant  holding  under  an  unex- 
pired lease,  uid  in  auch  caaa  he  is  entitled 
to  re<;MTe  the  rents  or  the  value  of  the  use 
and  occupation  thereof;  and,  if  the  annual 
crops  are  uot  severed  from  the  soil  prior  to 
the  saJe,  the;  paaa,  vith  the  tit)e,  to  the  pur- 
chaser, as  against  the  mortgagor  and  par- 
ttee  claiming  an  intereat  therein  under  him 
subsequent  to  the  mortgage.  2  Jonea,  Mortg. 
{  1U58;  1  Washb.  Heal  Prop.  144;  Wiltaie, 
Mortg.  Foreclosure,  i  587;  B  Am.  t  Eng. 
Enc.  Law,  Zd  ed.  p.  303;  Batterman  v.  Al- 
brifihl,  11  L.  R,  A.  800.  and  note;  HeavUon 
V.  Farmert'  Bank.  81  Tnd.  249.  This  is  ele- 
mentary law,  and  is  not  questioned  by  tbs 
defendant,  but  his  conteniion  is  that  tbe  giv- 
ing of  the  chattel  mortgage  to  tbe  ditch  com- 
pany by  Hall,  prior  to  the  sale  under  the 
foreclosure  decree,  ws«  a  constructive  sev- 
erance of  tbe  growing  crops.  There  is  au- 
thority for  such  view  (ffilJis  v.  if oorc,  6B 
Ter.  628,  48  Am,  Rep,  284;  White  v.  Pultty, 
27  Fed.  Hep.  436),  but  it  does  not  commend 
itself  as  the  better  one.  The  general  rule  of 
the  common  law  is  that  growing  crops  form 
a  port  ol  the  real  estate  to  which  thiy  are 
attached,  and  follow  the  title  thereto.  They 
are,  however,  for  many  purposes,  regarded 
as  personal  property,  and  subject  to  volun- 
tary sale  or  mortgage  hy  the  owner  (Rsed, 
Stat.  Fr.  g  708)  ;  but  the  right  of  a  pur- 
chaser or  mortgagee  is  subject  to  the  con- 
tingency that  it  may  be  wiped  out  by  a  fore- 
closure and  sale  under  a  mortgage  given  by 
the  vendor  or  mortgagor  on  the  land  before 
the  crop  was  aown,  unleaa  it  is  severed  from 


t  only  a  lien  upon  the  land,  but  all 
upon  tlie  annual  crops  growing  thereon,  un- 
less they  belong  to  a  tenant,  subject  only  to 
the  right  of  severance  prior  to  the  sale  and 
entrr  under  the  mortgage.  1  Jones,  Mortg. 
!  6(17;  RaniUn  v.  Kinsey,  7  111.  App.  215. 
Unless  there  is  an  actual  severance,  the  crops 
pass  with  the  title  to  the  soil  to  which  thsy 
are  attached  as  against  the  mortgagor,  and 
a  previous  sale  or  mortgage  by  him  will  not 
constitute  a  severance  as  against  a  pur- 
chaser at  the  foreclosare  sale.  The  test  is 
whether  there  has  been  an  actual  severance. 
If  BO,  the  crops  become  personal  property, 
and  do  not  pass  to  him  who  purchases  tlie 
land  subsequent  to  liie  severance;  if  not, 
they  go  with  the  land.  Anderson  t.  Btravat, 
98  111.  466;  Bhepard  v.  PMlbriok,  2  Denio, 
174;  £7r««>iv.  Pendleton  (Va.)  19  Am.  Dec 
750,  and  note;  Beekman  v.  Siket,  3E  Kan. 
120,  10  Pac  682;  Oillett  v.  Balcom,  6  Barb. 
370. 

It  follows  that  the  judgment  of  the  oourt 
belotp  niuct  ie  reveraed,  and  the  cause  re- 
manded, with  directions  to  enter  a  judgment 
Id  favor  of  the  plaintiff. 


David  BRAND,  Appt^ 
MULTNOMAH  COUNTY  <rt  a(.,  Reaptt. 


1.  DelcKatloB  >•>  a  mnBlclpalltr  o(  au- 

(horltjr  to  fix  and  establLih  Its  street  s"dM 
will  not  deprive  the  ieglalature  o(  power  to 
do  so  by  Its  own  direct  act. 

2.  Baplratloa  of  a  franehlie  to  take 
tolls  tor  thii  use  ot  a  brldBe  vests  tbe  free 
use  of  the  bridge  In  The  people  ua  a  public 
bighira]>. 

3.  Aa  «Blat»llBbiaeBt  of  the  sradc  of  a 
■Irret  Will  be  effected  by  ■  statute  pro- 
viding for  the  comtructlon  of  a  brUlge  with 

approach   along  such   street,   n-lilch   stmll 


anforn 


0  the  e 


higher  Ibaa  tbe  surface  of  that  to  lie  occu- 
pied bj  tbe  Bpproacti,  as  It  bas  been  previous, 
ly  used,  but  tbe  grade  of  whlcb  baa  oevei 
been  es tab!  1  abed. 

4.  A  brldae  approaeli  will  not  eoaail- 
t«te  an  additioaal  aervltade  upon  a 
street,  where  tbe  grade  of  tbe  street  Is  eatab. 
llsbed  by  tbe  legislature  at  Its  surface,  so  as 
to  constitute  a  taking  of  private  property  for 
wldcb  compensation  must  be  made. 

5,  An  abnttlnv  propertr  o^vner  !■  not 
entitled  to  damaKCS  tor  the  elevation  at 
B  Street  to  correspond  with  the  original  e>- 
tibllabment  ot  tbe  grade,  although  tbe  effect 
la  to  destroy  aeceas  to  the  street  from  his 
property, 

e.  Tke  eloslBK  of  a  voa4wB7  left  at  tbe 
old  KFalle  for  the  accommodation  o(  abut- 
ting  owners,  when  changing  the  sarlace  ot  a 
street  to  tbe  grade  establtsbed  by  tbe  teglsla- 
tore  to  flt  It  for  a  bridge  spproscb.  so  that 
access  from  tbe  lots  ot  Such  owners  to  the 
street  la  cut  oCr,  will  give  tbem  no  rlsbt  at  ac- 
tion, although  It  purports  ta  be  done  under  au- 
thority of  the  municipality  given  upon  condi- 
tion that  sacb  owners  consent.  If  such  author- 
ity was  not  Deceaaaiy  and  there  was  do  In- 
tention to  change  the  grade  as  eatsblished. 
On  rehearing, 

7.  A  Btatale  declnrlntc  the  anrfaee  ot  a  . 
bridge  approacb  to  be  the  establlBhed 
vrade  of  a  hls:bwar  upon  which  It  Is 
located  will  be  effective  on  appeal  to  defeat 
a  recovery  for  Injuries  to  abutting  property 
caused  by  raising  the  street  to  grade,  allbougb 
not  passed  until  after  a  decree  bas  been 
rrscbcd  In  tbe  trial  court  In  an  action  to  com- 
pel the  restoration  of  the  old  grade. 
(March  B,   1000.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Ciourt  for  Multnomah  County 
in  favor  of  defendants  in  a  proceeding  to  en- 
join the  maintenance  of  a  bridge  approach 
upon  a  street  in  front  of  plaintiff's  property 
and  to  require  a  reopening  of  tbe  street. 
Affirmed. 


NoTK.^For  Injury  to  abutter's  easement  of 
Ilgbt,  air,  nnd  access  by  vacating  street,  chang. 
Ing  grade,  etc..  see  Selden  v.  Jacksonville  <Fla.) 
11  L.  It..  A.  370,  and  not*;  also  Bdmlson  v, 
Lowry  (8.  D.)  IT  L.  B.  A.  2TB:  Block  v.  Salt 
lAke  Rapid  Transit  Co.  (TJtah)  34  L.  B.  A. 
010:  Willamette  Iron  Works  t.  Oregon  B.  A 
Nav.  Co.  (Or.)  29  L.  B.  A.  88. 


;    C.OOgIC 


Oreoon  Supbumb  Coubt. 


Hab., 


*«rsf  ixe,  in  brief,  ae  folloiva:  The  plaintiff 
is  the  owner  of  lots  2,  3,  and  4  in  block  72  of 
the  city  of  PortlaDd,  extending  on  the  east 
to  the  Willamette  river,  and  having  appurte- 
nant thereto  the  usual  riparian  rights  and 
privileges.  They  are  bounded  on  the  nest 
and  south  by  Front  and  Madison  streets. 
The  grade  oi  Front  street  waa  eetablished 
by  competent  authority  long  prior  to  the 
erection  of  the  bridge  in  question.  That  of 
Madison,  from  Front  to  the  river,  has  never 
been  pstablished,  except  as  the  authority  giv- 
en for  the  erection  of  such  bridge  and  its 
western  approach  may  have  served  for  the 
purpose.  The  Columbia  Street  Bridge  Com- 
pany, a  private  corporation,  was,  by  an  act 
of  the  legislative  assembly  approved  Febru- 
ary 20,  1885,  and  amended  February 
25,  1SS9,  granted  the  risht,  privilege,  and 
authority  to  construct  and  maintain  a  bridge 
across  the  Willamette  river,  between  tne 
cities  of  Portland  and  East  Portland,  for  any 
and  alt  purposes  of  travel  and  commerce. 
Among  other  things,  it  was  thereby  pro- 
vided: "Said  bridge  shall  be  oonstructed 
of  iron,  or  of  wood  and  iron,  and  shall  be 
conveniently  arranged  for  the  safe  passage 
of  wagons  and  other  vehicles,  and  shall  have 

E roper  sidewalks  for  pedestrians,  and  such 
ridge  shall  be  so  constructed,  maintained, 
and  used  from,  on,  and  along  Madison  street 
and  [in]  the  city  of  Portland  io.  on,  and 
along  Hawthorne  avenue  [otherwise  dosig- 
nftt«a  and  formerly  known  as  "Asylum 
Street"]  in  the  said  city  of  East  Portland. 
.  .  .  Said  briilfje  shall  conform  to  the 
grade  of  Front  street  in  Portland  and  Wa- 
ter street  in  East  Portland."  The  corpora- 
tion and  its  assigns  were  empowered  to  take 
tolls,  but  the  county  court  of  Multnomah 
eounty  was  authorized  to  Rx  and  rpg-ulate 
the  rates  thereof  from  time  to  time  as  occa- 
sion seemed  to  demand.  The  bridge  wfts  con- 
structed in  pursuance  of  the  authority  thus 
granted,  but  at  the  time  of  its  construction 
an  open  roadway,  I4V^  feet  in  width,  was 
left  in  the  center  of  its  western  approach, 
leading  from  the  eastern  line  of  Front  street 
down  the  incline  on  Madison  street,  giving 
ingress  and  egress  to  plaintifT's  buildings  sit. 
uate  on  his  lots  on  the  river  bank,  which  are 
much  lower  than  the  bridge  approach.  In 
November,  1891,  the  bridge  committee  ap- 
pointed by  authority  of  an  act  of  the  legisla- 
tive assembly,  filed  in  the  office  of  the  secre- 
tary of  state  February  IS,  1S91,  purchased 
said  bridge  pursuant  to  the  provisions  of  the 
act,  and  continued  in  the  management  and 
control  thereof  until  about  June  20  follow- 
ing, when  the  Multnomah  county  court  as- 
sumed the  management  and  control,  in  pur- 
suance of  an  act  of  the  l^islative  assembly 
adopted  February  1,  1805,  and  has  continued 
in  such  manofement  and  control  ever  since. 
In  April  the  bridge  committee,  claiming  to 
act  in  pursuance  of  lawful  authority,  planked 
OTcr  and  closed  up  the  said  opening,  and 
caused  said  west  approach  to  be  made  even 
and  solid.  Before  closing  the  opening  or 
roadway  the  commission  petitioned  the  com- 
icil  of  the  city  of  Portland,  praying 
'  '  '        ,8  accorded,  with 


a  proviso,  however,  that  the  "commission  re- 
store the  driveway  if  not  satisfactory  to 
property  owners."  The  approafii,  sinci^  llic 
closing  up  of  said  opening,  has  been  kept  und 
maintained  in  that  condition  to  the  present 
time,  and  the  plaintiff  hag  been  and  is  now 
deprived  of  the  means  of  ingrcGs  and  egress 
with  teams  and  vehicles  to  and  from  bis  said 
buildings  by  way  of  Madison  street.  The 
bridge  has,  ever  since  its  completion,  been 
used  by  the  general  public.  "At  Columbia 
Street  Bridge  Company  charged  and  received 
tolls  for  the  use  of  ithe  bridge  up  to  the  time 
the  bridge  committee  acquired  the  same, 
ever  since  which  time  it  has  been  free  to  the 
general  public.  The  defendant,  the  East 
Side  Railway  Company,  has  a  frandiise  (or 
operating  its  street  railway  upon  and  over 
said  bridge,  and  is  now  maintaining  a  double 
track  thereon,  and  directly  over  the  spaM 
formerly  left  open  for  the  roadway.  The 
western  approach,  extending  trom  Front 
street  to  the  main  part  of  the  bridge,  is  SSI 
feet  in  length,  and  is  constructed  so  as  to 
conform  to  the  grade  of  said  street.  The 
plaintiff  brings  this  suit  against  MuHnomah 
county,  the  city  of  Portland,  and  the  said 
East  Side  Kallway  Company,  to  enjoin  eneh 
of  them  from  maintaining  the  said  bridge 
and  the  western  approEu^  thereof  in  its  pres- 
ent condition,  and  to  require  them  to  reopen 
the  said  roadway  from  Front  street  to  the 

?'1aintiff's  water-front  buildings.  The  de- 
endants  prevailed  In  the  court  below,  and 
the  plaintiff  appeals. 

Meisre.   Feutou,   Brouan^,   ft   M>lr, 

for  appellant; 

No  grade  has  ever  been  established  on 
Madison  street  from  the  east  line  of  Front 
street  to  the  river.  This  act  does  not  as- 
sume to  establish  a  grade.  It  merely  grants 
a  franchise  to  a  private  corporation,  and  re- 
stricts and  regulates  the  method  of  exercis- 
ing the  powers  granted. 

Vr'itlamelte  Iron  n'orfcs  v.  Oregon  B.  S 
Wait.  Co.  26  Or.  228,  29  L.  R.  A.  88,  37  Pac. 
1010;  McQuaid  v.  Portland  d  V.  R.  Co.  18 
Or.  237,  22  Pac.  S99. 

The  building  of  a  solid  elevated  roadway 
from  the,  west  end  of  the  bridge,  261  feet, 
to  the  east  line  of  Front  street,  would  neces- 
sarily destroy  the  right  of  ingress  to,  and 
egress  from,  the  plaintiff's  property,  and 
render  access  to  Che  river  front  impossible. 
Neither  the  state  nor  the  municipality  (9Ji 
authorize  the  appropriation  of,  or  appro- 
priate, a  street  for  any  purpose  which  will 
render  valueless  the  abutting  real  estate. 

Willamette  Iron  Works  v.  Oregon  B.  £ 
Nov.  Co.  28  Or.  224,  29  L.  R.  A.  88,  37  Pac, 
1016;  McQtiavi  V.  Portland  <t  V.  R.  Co.  18 
Or.  237,  22  Pac.  399;  Elliott,  Roads  A 
Streets,  p.  526 ;  Transylvania  University  v, 
Letnngton,  3  B.  Mon.  25,  38  Am.  Dec.  173; 
LaoJciand  v.  North  Missouri  R.  Co.  31  Mo. 
187 ;  Si.  Paul  rf  P.  R.  R.  Co.  v.  BchnrmMr,  1 
Wall.  2T2,  19  L.  ed.  74. 

The  bridge  commission  and  committee 
ere  agencies  of  the  city  of  Portland,  with 
limited  and  defined  powers.  They  had  no 
jurisdiction  over  the  streets  of  the  city. 


1900. 


Bbamd  t.  HoLntoiUH  Cocktt. 
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IM.WW  1891,  p.  034;  Lftwa  1S96,  p.  422; 
David  V.  Portland  Water  Committee,  14  Or. 
98,  18  Pae.  174]  Sollina  Inoeit.  Co.  v. 
€horge,  48  F«d.  B«p.  770. 

Th«  doting  np  ol  the  open  space  in  the 
bridge  approach  measurably  dfstroys  pJain- 
tiff'B  right  of  iogreM  to,  and  egress  from, 
a  portion  of  hig  property  abutting  on  Madi- 
•on  street,  and  utterly  cuts  off  all  accesB  to 
that  portion  of  It  lacing  the  Willamette 
river.  This  right  <rf  ingreis  and  egreas  ia 
property,  and  cannot  be  deitroyed  by  either 
the  legialature  or  the  city  council,  nor  can 
it  be  taken  without  eompensatiog. 

8  Dill.  Mnn.  Corp.  4tb  ed.  H  6676,  6STa, 
eSSa,  OfiSb,  723b,  723a;  24  Am.  k  Eng.  Enc. 
Law,  p.  36,  aubd.  4;  Story  t.  Sev>  York  Elev. 
R.  Co.  flO  N.  Y.  122,  43  Am.  Hep.  146;  Lahr 
■V.  MetropoliUtn  EUv.  R.  Co.  104  N.  Y.  263, 
10  N.  E.  628;  Kane  v.  Nm?  York  Elev.  R. 
Co.  125  N.  Y.  164,  11  L.  R.  A.  640,  26  N.  E. 
278;  Stack  r.  Eaat  fit.  Ioum,  8S  III.  377,  28 
Am,  Rep.  619;  Pekin  v.  Brereton,  67  111. 
477,  16  Am.  Sep.  629 ;  Paquet  t.  Mt.  Tabor 
Street  B.  Co.  18  Or.  233,  22  Pac.  806;  Mo- 
Qwiid  T.  Portland  d  T.  B.  Co.  18  Or.  237, 
22  Pac.  890;  Willamette  Iron  Worka  t. 
Oregon  R.  £  Sav.  Co.  20  Or.  224,  29  L.  R, 
A.  88,  37  Pac.  1016;  if  oone  v.  Carson,  104  N. 
C  431,  7  L.  R.  A.  S48,  10  8.  E.  689;  Cratv- 
foTd  y.  Delaware.  7  Ohio  St.  469;  backland 
■V.  Jiorth  MissouH  R.  Co.  31  Mo.  187;  Tran- 
aylvania  University  t.  Leaington,  3  B,  Mon. 
29,  38  Am.  Dec.  173;  Elliott,  Roads  A  Streets 

£526 ;  Lewis  v.  Portland,  25  Or.  157,  22  L. 
A.  736,  36  Pac.  2fi6. 

The  right  tA  build  wharrea  is  an  incident 
to  riparian  ownership.  This  right  is  prop- 
erty. No  obstruction  which  will  prevent  the 
erection  of  such  wharves  or  their  use  when 
(instructed  can  be  authorized  either  by  the 


4228;  Slaek  t.  Eaat  St.  Louie,  85  111.  377,  28 
Am.  Rep.  619;  Jarteamlle  r.  Carpenler,  77 
Wis.  288,  8  L.  R.  A.  808,  46  N.  W.  128; 
Rumaes  v.  Jfcw  York  d  y.  E.  R.  Co.  133  N. 
Y.  79,  15  L.  R.  A.  618,  30  N,  E.  654;  Wil- 
son V.  Welch,  12  Or.  353,  7  Pac.  341 ;  Gould, 
Waters,  S  150;  Yatea  v.  Milwaukee,  10  Wall. 
407,  IB  L.  ed.  1)84;  Bt.  Paul  d  P.  R.  Co.  v. 
SehuTmciT,  7  Wall.  272,  19  L.  ed.  74;  Rioe 
V.  Riiddiman,  10  Mich.  125;  Carli  v.  (tlill- 
tpttfer  Street  R.  it  Tranafer  Co.  28  Mina. 
373,  41  Am.  Rep.  290.  10  N.  W.  205;  Aakby 
T,  Eaaiem  R.  Co.  5  Met.  368,  38  Am.  Dec. 
426 ;  Leuiia  v.  Portland,  25  Or.  167,  22  L.  R. 
A.  736,  35  Pac.  266. 

The  right  to  construct  wharvee  ia  ex- 
pressly given  riparian  owners  by  the  legisla- 
ture. A  wharf  constructed  uiLder  this  au- 
thority la  a  legal  structure  and  privat* 
property.  Therefore  the  right  to  construct 
wharves  is  a  subsisting  one,  appertaining 
to  the  land  owned  by  the  littoral  proprietor. 
This  right  ia  property,  and  cannot  be  talcen 
without  eompensatioD. 

2  Bill's  Code  1887,  S9  4227,  4228;  Leuiia 
r.  Portland,  25  Or.  168,  22  L.  R.  A.  736,  35 
Pac.  256. 

The  act  of  1898,  to  far  as  it  attempt*  to 
ratify  what  had  previously  been  done,  may 
SOL.B.A. 


be  considered  as  a  legislative  int«rpret*t40ii 

of  the  former  laws. 

If  the  law  is  valid,  its  effect  in  this  cam 
is  to  preclude  this  court  from  construing  tlie 
tawB  in  force  at  the  time  this  cause  was  tried 
below  and  at  the  time  it  was  pending  here 
on  appeal,  and  to  prevent  it  from  consider- 
ing the  questions  uien  in    course   of   litiga- 

Union  Iron  Co.  v.  Pierce,  4  Bisa.  327,  Fed. 
Cas.  No.  14,367 ;  Kelaey  T.  Kendall,  48  Vt. 
24;  Grecnoagh  v.  Oreenoug\,  II  Pa.  489,  51 
Am.  Dec.  567 ;  Reiaer  v.  William  Tell  Sav. 
Fund  A<*o.  39  Pa.  137 ;  Lincoln  Bldg.  A 
Sav.  iaao.  v.  Orakam,  7  Neb.  173;  Wulxen 
V.  Ban  Franciaco  City  A  County  Supers.  101 
Cal.  16,  35  Pac.  353;  Salter*  v.  Tobiaa,  S 
Paige,  338. 


while  they  grow  out  ( 
portion  of  the  lot  itself,  are  dependent  upon 
the  streets  immediately  contiguous.  The 
public  has  no  power  over  them  or  concern 
with  then.  The  abutting;  owner  has  a 
special  and  private  right  to  use  the  street 
as  a  meons  of  access  to  his  property.  This 
easpment  he  may  protect,  and  in  the  pro- 
tection of  it  he  may  insist  that  no  structure 
shall  be  placed  or  maintained  in  the  street 
which,  although  it  may  be  beneficial  in  a 
sense  to  the  public  at  targe,  is  detrimental 
to  him  as  the  owner  of  property  affected. 

Willamette  Iron  Worka  v.  Oregon  R.  A 
fiav.  Co.  26  Or.  228,  29  L.  R,  A.  88,  37  PaC 
1016;  Thedbnld  v.  Louisville,  N.  O.  d  T. 
R.  Co.  66  Miaa.  279,  4  L,  R.  A.  735,  6  So.  230 ; 
Adama  v.  Chicago,  B.  d  N.  R.  Co.  39  Minn, 
286,  1  L.  R.  A.  493,  39  N.  W.  629;  Harnett 
v.  Johnaon,  l-'i  N.  J.  Eq.  481 ;  Mooae  v.  Car- 
son,  104  N.  C.  431,  7  L.  R.  A.  548,  10  S,  B. 
680;  Boss  v.  Thompson,  78  Ind.  94;  Brak- 
ktm  V.  Minneapolis  d  St.  L.  R.  Co.  29  Minn. 
41,  II  N.  W.  124;  Tratiayhiania  Untvertit^ 
v.  Lexington,  3  B.  Mon.  25,  38  Am.  Dec  173} 
State  V.  Laverock,  34  N,  J.  L.  201 ;  Lack- 
land V.  North  Missouri  R.  Co.  31  Mo.  180. 

Meaara.  W.  A.  Cleland,  J.  IC.  Iionc 
Rnlph  R.  Dnuiway,  and  Bassell  B, 
Sewall,  for  respondents: 

Tlie  legislature  of  the  state  represents  the 
public  at  large,  and  has,  in  the  absence  of 
special  constitutional  restraint,  full  and 
paramount  outhority  over  all  public  ways 
and  public  places. 

2  Dill.  Mun.  Corp.  g  656. 

By  virtue  of  its  authority  over  public 
ways,  the  legislaLure  may  authorize  acts  to 
be  done  in  or  upon  them,  or  legalize  obstruc- 
tions therein,  which  would  otherwise  bt 
deenicd  nuisances. 

2  Dill.  Mun.  Corp.  9  867;  Diatriet  of 
Columbia  Comrs.  v,  Baltimore  d  P.  R.  Co. 
114  U.  S.  453,  sub  nom.  Edmoiids  v.  Balti- 
more d  P.  R.  Co.  29  L.  ed.  216,  G  Sup.  Ct 
Rep.   1098. 

The  public  highways  of  the  etty  are  not 
its  private  property,  nor  are  they  the  pri- 
vate property  of  individuals;  and  hence  the 
legislature  may  transfer  their  aupervision 
itrol  to  another  gorernmental  agency. 
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Simon  T.  NoTthup,  27  Or.  487,  30  U  R.  A. 
171,  40  Pac.  S60;  Portland  it  W.  TalUy  R. 
Co.  V.  Portland,  14  Or.  16S,  S8  Am.  Hep. 
260,  12  Pae.  266. 

The  power  of  tbe  l^lalatuK  over  public 
OorporationB  within  the  itate  is  without 
limit,  unless  restrained  bj  exprem  constitu- 
tional proviaious. 

Winterf  t,  George,  21  Or.  261,  27  Pac. 
1041;  Simon  v.  Tftyrthup,  27  Or.  487,  30  L. 
R.  A.  171,  40  Pac.  560;  HHpU  t.  Boat  Port- 
Uuid,  13  Ot.  OT,  8  Pac.  007. 

The  I«gifllatuTe  having  the  pover  to  grant 
a  license  to  the  Columbia  Street  Bridge 
Company  to  occupj  the  street  for  a  public 
purpose  with  &  roadwaj,  it  ha«  .the  lilie 
power  to  grant  authority  to  break  down  and 
build  up  the  stieet  eo  m  to  facilitate  travel 
or  to  oontribut«  to  the  eonvenienee  of  the 
pnblie. 

Price  v.  Knot,  8  Or.  439. 


a  bridge  is  to  secure  public  accommodation 
to  the  traveling  public;  Uie  bridge  itself,  be- 
ing for  the  pidilic  accommodation  and  the 
public  travel,  is  puilici  jurU, 

Backeti  v.  Wilaon,  12  Or.  25.  6  Pac  662 ; 
Montgomery  v.  Muitnomak  R.  Co,  11  Or. 
344,  3  Pac.  435;  Cook  v.  Port  of  Portland, 
20  Or.  680,  13  L.  R.  A.  633,  27  Pac.  283; 
Wintars  v.  George,  21  Or.  261,  27  Pac.  1041 ; 
Priee  v.  Knott,  8  Or.  430. 

The  city  of  Portland  is  not  liable  for  con- 
•equential  damagas  by  reason  of  the  injury 
'to  property  caused  in  the  establishment  of 
«  grade,  or  resulting  from  the  le^slature 
anthoriilng  peraona  to  build  bridge  ap- 
proaches to  conform  to  certain  grades. 

S  Dill.  Man.  Corp.  i  902;  B^t»^  v.  Port- 
tand,  IB  Or.  46,  23  Pac.  667. 

The  attempt  on  the  part  of  the  plaintiff 
to  secure  an  opening  in  the  street  in  order 
to  secure  a  convenient  passageway  to  his 
property  below  the  grade,  rather  tban  con- 
struct a  passageway  over  his  own  property, 
Is  the  diverxion  of  a  street  from  a  public 
purpose  to  a  private  use. 

Chicago  Dock  £  Canal  Co.  v.  Qarrily,  116 
III.  161,  3  N.  K.  44S;  Lee  v.  Vound  Station, 
118  111.  312,  B  N.  E.  760;  Chicago  v.  Cro»by, 
in  111.  640;  mate  V.  Burd«((i»,"73  Ind.  185; 
Elliott,  Roadi  k  Streets,  p.  18;  Scott  v.  Neio 
Boston,  26  111.  App.  lOB. 

When  persona  are  authorized  by  the  leg- 
islature to  perform  acts  in  which  the  public 
is  interested, — such  as  improving  streete  or 
constructing  bridges  over  rivers, — and  they 
keep  within  the  confiues  of  the  streets  in 
building  their  atructurea,  and  use  reasonable 
care,  they  are  not  answerable  for  any  con- 
sequential dsjnage  that  may  arise. 

Conhlin  v.  Neic  York,  O.  d  W.  R.  Co.  102 
N.  Y.  107,  6  N.  E.  663. 

When  the  legislature  authorized  the 
bridge  commission  to  purchase  this  bridge, 
it  was  a  ratiUcation  of  its  construction. 

Saugatuck  Bridge  Co.  v.  Weetport,  31) 
Conn.  337 ;  Chicago  v.  Potoera,  42  III.  169, 
80  Am.  Dec  41S;  The  Clinton  Bridge,  10 
Wail.  454,  sub  nom.  Gray  t.  Chicago,  I.  d 
X.  R.  Co.  10  L.  ed.  960. 
50  L.  R.  A, 


When  the  legiilature  authorized  the 
bridge  to  be  constructed  it  waa  an  establiah- 
menl  and  fixing  of  the  grade. 

Pratt  V.  Bolmea  Street  R.  Co.  49  Mo.  App. 
63;  Gafnej/  v.  San  francitco,  72  Cal.  146, 
13  Pac.  467;  Conklin  v.  Keokuk.  73  Iowa, 
34S,  36  N.  W.  444;  Act  of  Legislature,  Fd>- 
ruary  26,  1880. 

The  plaintifi  having  unol»tructed  access 
to  his  property  by  way  of  Front  street,  the- 
le^slature  has  full  power  and  authority, 
without  providing  any  compensation  to  him, 
to  close  the  other  -way  or  method  of  access, 
that  is,  the  one  by  Madison  street. 

Fearing  v.  Iruiin,  66  N.  Y.  486;  Gerhard 
V.  Beekonk  River  Bridge  Contra.  15  R.  I. 
336,  6  Atl.  19B;  Kinga  County  F.  Ina.  Co.  v. 
atevena,  101  N.  Y.  418,  5  N.  E.  353;  People 
V.  Kerr,  27  N.  Y.  214;  Oo»t«r  v.  Albany,  4» 
N.  r.  417;  Smith  v.  Boston,  7  Ciish.  2,i4; 
Caatle  v.  Berltahire  County,  11  Gray,  26; 
Poui  V.  Carvur.  24  Pa.  211 ;  Heller  v.  AtcAi- 
Bon.  T.  <e  j9.  F.  R.  Co.  28  Kan.  625 ;  Polack 
V.  San  Franciaco  Orphan  Asylum,  48  Cal. 
490;  Sage  v.  Hew  York.  154  N.  Y.  61,  38  L. 
R.  A.  606,  47  N.  E.  1096;  Coster  v.  Albany, 
43  N.  Y.  300;  Denuer  v.  Boyer,  7  Colo.  117, 
2  Pttc.  6. 

The  interest  in  the  use  of  streets  and 
highways  and  public  places,  and  'their  uses, 
being  puhlici  juris,  the  power  of  r^(Ulatingr 
such  uses  is  in  the  legislature  as  the  repre- 
sentative of  the  whole  people. 

Moaet  v.  Pittaburgh,  Ft.  W.  d  C.  R.  Co. 
21  111.  616;  Murphy  v.  Chicago,  29  111.  270, 
81  Am.  Dec.  307 ;  Mercer  v.  Pittabargh,  Ft. 
W.  a  O.  R.  Co.  36  Pa,  90;  Springfield  v.  Con- 
necticut River  B.  Co.  4  Cush.  C3;  People  v. 
Kerr,  27  N.  Y.  188;  Laektand  v.  Sorth  Hit- 
aouri  R.  Co.  31  Mo.  180. 

The  Dower  which  the  municipal  corpora- 
tion holds  and  eiercises  in  controlling  an<^ 
regulating  the  use  of  streets  has  bem  dele- 
gated  to  it  by  the  state. 

The  legislature  may  at  any  time  resume- 
the  power  delegated. 

People  V.  Kerr,  27  N.  Y.  214;  Dill.  Mun. 
Corp.  4^  ed.  S  666;  Willamette  Iron  Work* 
V.  Oregon  R.  A  Kav.  Co.  26  Or.  224,  20  L.  R. 
A.  88,  37  Pac.  1016. 

On  pf({tion  for  rehearing. 

A  municipal  corporation  is  not  liable  for 
consequential  damages  necesaarily  caused  iir 
grading  a  street,  unless  made  liable  by  stat- 
ute, constitution,  or  charier. 

Elliott.  Roads  &  Streets,  330,  and  eases 
dted;  10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1124 ;  2  Dill.  Mun.  Corp.  4th  ed.  i  089 ;  Lew- 
is, Em.  Dom.  H  06,  07;  Mills,  Em.  Dom.  2d 
ed.  ii  196,  106;  I  Harris,  Damages  by  Corp. 
ii  126,  127,  130. 

The  approach  to  a  bridge  and  the  bridge 
itself,  are  both  parts  of  the  highway. 

4  Am.  A  Eng,  Enc.  Law,  2d  ed.  p.  920; 
Willis  V.  Winona  City,  60  Minn.  27,  26  L.  R. 
A.  142,  60  N.  W.  814;  Lewis,  Em.  Dom.  ( 
109;  Randolph,  Em.  Dom.  S  300;  Skinner  v. 
Bartford  Bridge  Co.  29  Conn,  523. 

The  construction  of  an  elevated  approach 
to  a  viaduct  occupying  the  entire  width  of  » 
street  is  merely  a  change  of  the  grade  ot  the 
street,  and  Is  not  a  new  taking  of,  nor  does  it 
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impoM  an;  tddiUoiMl  um  or  lervitude  upon, 
the  property  of  Uie  shutting  owner. 

Colcluuyh  V.  Miiicaukee,  82  Wi»,  I8Z,  66 
K.  W.  1030;  Walish  v.  Milaaakee,  95  Wis. 
Ifl,  69  N.  W.  a!8;  WilieU  Mfg.  Co.  v.  Mercer 
County  Freeholder!,  62  N.  J.  L.  96,  40  Atl. 
782. 

WolTertom,  Cb.  J.,  delivered  Ui«  opinion 
of  the  court: 

Primarily,  the  state  has  paramount  con- 
trol over  all  the  highwaya  within  its  bordera, 
including  public  streets  and  highways  wich- 
la  the  confines  of  municipaJitiea.  Whatever 
authority  a  municipality  may  enjoy  or 
possess,  pertaining  to  its  streets  and  hi^h* 
ways,  must  he  derived  from  the  legislative 
«ss«inb1y  through  its  franchise  or  charter; 
and  such  a  corporation  acts,  if  at  all,  through 
n  delei^ated  power  emanating  from  the  initial 
•ourcp'.  2  Dill.  Mun.  Corn.  41^  ed.  Sf  GSO, 
883 ;  Winters  V.  Oeorge,  21  Or.  261,  250,  27 
Pac.  1041:  Simon  v,  yorthup,  27  Or.  487, 
501,  30  L.  R.  A.  171,  40  Pac  660.  Nor  does 
the  mere  fact  that  the  state  has  delegated 
certain  powers  to  the  municipality  inhibit 
it  from  l^in  resuming  or  exercising  such 
powers.  Hence  it  is  said:  "The  l^islature 
of  the  state  represents  the  public  at  lar^e, 
And  lina,  in  the  absence  of  special  constitu- 
tional restraint,  and  subject  (according  to 
the  weight  of  more  recent  judicial  opinion) 
to  the  property  riehts  and  easements  of  the 
abutting  oivner,  full  and  paramount  authori- 
ty over  all  public  mays  and  public  places." 
2  Dill.  Mun.  Corp.  4th  ed.  i  656. 

The  logical  and  cogent  result  of  these  pHn- 
etples  is  that  the  lUte,  as  well  as  the  cities 
nnil  towns  to  which  It  has  previously  dele- 
gated the  requisite  authority,  may  flx  and 
establish  the  grade  of  the  streets  and  public 
highways  within  the  corporate  limits  of  such 
municipalities.  Whatever  right  the  munici- 
pality may  acquire  in  and  about  its  public 
Btrects, — whether  through  dedication  or  by 
oondcmnatory  proceedings, — or  whatever 
may  he  the  property  interests  which  remain 
or  are  left  vested  in  the  owner  of  property 
abutting  thereon,  it  has  come  to  be  settled, 
if  ever  it  was  seriously  controverted,  that 
they  cannot  be  burdened  with  any  additional 
■erritude,  other  than  that  which  properly 
and  le^timately  attaches  to  them  as  public 
streets  and  highways,  without  just  compen- 
ention  being  made  to  the  abutting  lotowner. 
'Willamette  Iron  Works  v.  Oregon  R.  d  Nav. 
Co.  2(;  Or.  224.  29  L.  R.  A.  88,  37  Pac.  lOIG; 
Hitddteston  v.  Eugene,  34  Or.  343,  43  L,  R.  A. 
444,  55  Pac.  808;  Barney  v.  Keokuk,  94  U. 
S.  324,  340,  24  L.  ed.  224.  228.  The  authori- 
ties are  uniform  to  the  purpose,  however, 
that  a  municipality  does  not  entail  any  lia- 
Irility  for  consequential  damages  resulting 
from  the  fixing  or  establishment  of  a  street 
grade,  unless  specially  required  to  respond 
by  some  constitutional,  statutory,  or  charter 
provision.  2  Dill.  Mun.  Corp.  4th  ed.  1  688; 
Willamette  Iron  JVorka  v.  Oregon  R.  i6  tlav. 
Co.  26  Or.  224,  29  L.  R.  A.  88,  37  Pac.  1016; 
Ktlly  y.  Baltimore,  65  Md.  171,  3  Atl.  594. 
And  that  the  authorized  establish n^ent  of  a 
itreet  grade,  altboof^  the  change  may  result 
fOL.R.A. 


In  oonsequeotial  datnagei  to  the  abutting 
property,  is  not  a  "taking,"  within  the  uieaa- 
ing  ot  the  clause  of  our  Constitution  (Or. 
Const,  art.  1,  9  18)  providing  that  "private 
property  shall  not  he  taken  for  public  use." 
The  doctrine  is  well  illustrated  by  the  casa 
of  Xortkem  Transp.  Co.  v.  Chicago,  09  U.  S. 
035,  25  L.  ed.  336,  where  tlie  legal  distinction 
Is  speciBcally  drawn  between  the  term  "tak- 
en," as  used  in  the  Constitution  of  the  United 
States  and  the  earlier  state  Constitutions, 
and  the  phrase  "taken  or  damaged,"  in  the 
later  ones.  It  is  there  said:  "Acts  done 
in  the  proper  exereisa  of  governmental  pow- 
era,  and  not  directly  encroaching  upon  pri- 
vate property,  though  their  consequences  may 
impair  its  use,  are  universally  held  not  to  be 
a  taking,  vithin  the  meaning  of  the  consititu- 
tional    provision."     After    the    work    oom- 

filaincd  of  in  that  case  had  been  substantial' 
y  completed,  the  people  of  Illinois  adopted 
another  Constitirtion,  whereby  it  waa  or- 
dained that  private  property  should  not  be 
taken  or  dunaged  for  public  use  without 
compensation;  and,  as  thus  adopted,  it  was 
held  to  he  an  enlargement  of  the  common  pro- 
vision for  the  protection  of  private  property. 
In  a  Inter  ease  (Chirago  v.  Taylor,  125  U.  S. 
161.  1C6,  31  L.  ed.  838,  040,  8  Sup.  Ct.  Rep. 
B20)  which  directly  involved  iU  construc- 
tion, it  was  held  that  it  "required  compensa- 
tion  in  all  cases  where  it  appeared  'there  had 
been  some  physical  disturbance  of  a  right, 
(ither  public  or  private,  which  the  plaintilf 
enjoys  in  connection  with  his  property,  and 
which  gives  to  it  an  additional  value.and  that 
by  reason  of  such  disturbance  he  has  sus- 
tained a  special  damage  with  respect  to  his 
property  in  excess  of  that  sustained  by  the 
public  generally.'"  It  is  apparent  that  the 
interpolation  of  the  words  "or  damaged" 
constitutes  an  innovation  upon  the  usual  pro. 
vision,  and  explains  the  divergent  views  of 
the  courts  on  the  subject,  and  this  is  a  cogent 
re-en  to  rcement  of  the  doctrine  as  quite  uni- 
formly maintained  and  held  to  under  the 
United  States  Constitution,  and  thoae  state 
Constitutions  containing  a  like  or  similar 
provision  in  reajwKit  of  the"tnkirg"of  private 
property  for  public  use.  Judge  Cooley  states 
the  generally  accepted  rule  as  follows:  "Any 
proper  exercise  of  the  powers  of  government 
which  does  not  directly  encroach  upon  the 
property  of  an  individual,  or  disturb  bim  in 
its  possession  or  enjoyment,  will  not  entitle 
him  to  compensation  or  give  him  a  right  of 
action."  Cooley,  Const.  Lim.  6th  ed.  OOG. 
The  rule  was  directly  applied  by  him,  while 
upon  the  bench,  in  the  case  ot  Pond'ao  v.  Car- 
ter. 32  Mich.  164,  which  was  an  action  to  re- 
cover damages  for  raising  the  grade  of  a  pub- 
lie  way.  wherein  he  asserts  that  the  weight 
of  authority  a^inst  the  action  is  overwhelm- 
ing, and  suwtttitts  the  assertion  by  a  citation 
and  review  of  a  great  number  of  cn.'ies.  In 
further  support  of  the  rule,  see  Stewart  v. 
Clinton.  79  Mo.  603;  A>Arer  ».  Itiekniond 
City.  81  Va.  745 ;  Skinner  v.  Hartford  Bridge 
Co.  20  Conn.  523 ;  Smith  v.  Washington,  20 
How.  135,  15  L.  ed.  858;  Re  Ridge  Street,  29 
Pa.  391;  Murphjf  v.  Chicago,  29  II!.  279,  81 
Am.  Dee.  307;    Robert!  v.   Chicago,  26   III, 
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E49.  A  bridge  eonneoting  public  highways, 
and  erected  for  the  general  use  and  aocom- 
modatioQ  of  tha  public,  whether  built  and 
maintained  at  public  expense,  or  by  a  private 
corporation  authorized  to  charge  and  collect 
tolls  from  persons  using  the  same,  is  lt«e1t 
a  public  highway,  and  constitutes  part  of  the 
highways  with  which  it  is  connected.  Pilts- 
iurg  it  W.  E.  Pass.  K.  Co.  v.  Point  Bridge 
Co.  166  Pa.  37,  26  L.  E.  A.  323,  30  Atl.  511. 
In  this  connection  it  may  be  stated,  as  a  gen- 
eral proposition,  that,  when  a  franchise  or 
license  to  take  tolls  has  expired,  thereafter 
the  ri^ht  to  the  free  use  of  such  bridge  as  a 
public  highway  becomes  vested  in  the  people, 
fltote  ex  rel.  Green  v.  Lawrence  Bridge  Co, 
82  Ksn.  43B. 

We  come  noiv  to  an  application  of  these 
principles  1o  the  facts  which  characterize 
ibis  esse.  The  legislature,  in  granting  au- 
thority to  construct  the  Madison  street 
bridge,  specialiv  prescribed  that  its  western 
approach  should  conform  to  the  grade  of 
Front  street,  end  it  was  so  constructed,  in 
observance  with  the  legislative  will.  The 
width  of  the  bridge  was  not  designated  in 
the  act,  but  the  grant  carried  with  it  the  au- 
thority to  erect  such  a  structure  as  would 
reasonahly  acfommodate  public  travel  across 
the  river  at  that  point;  and  nn  question  is 
made  that  the  structure  is  nnnece«sari1y 
cumbersome,  or  occupies  more  apace  than  is 
requisite  to  meet  the  demand.  As  coa- 
tructed,  it  practically  occupies  Madison 
Rtreet,  from  First  street  to  the  river,  and 
constitutes  an  elevated  roadway  abovs  the 
original  surface  of  the  street;  and  the  broad 
contention  is  that  the  bridge  constitutes  an 
additional  servitude  upon  the  street,  which 
plaintiff  is  entitled  to  hare  abated,  or  the 
structure  so  modified  from  Its  present  con- 
dition as  to  give  plaintiff  aecees  to  his  water- 
front buildings.  We  are  of  the  opinion  that 
the  grant  of  authority  la  the  bridge  com- 
pany to  erect  a  bridge  connecting  the  public 
highways  theretofore  terminating  at  the  riv- 
er banks,  particularly  specifying  that  the 
structure  should  conform  at  its  weatcrn  ap- 
proach to  the  grade  of  Front  street,  waa.  un- 
der the  conditione  prevailing,  an  establisb- 
raent  of  the  grade  of  that  part  of  Madison 
street  to  be  occupied  by  said  approach.  It 
has  resulted  in  an  entire  diversion  of  public 
travel  from  the  original  surface  of  Madison 
etreet  to  the  highway  constituted  by  the 
bridge  structure.  In  Wilkin  y.  fit.  Paul,  33 
Minn.  181,  22  N.  W.  249,  the  defendant  en- 
tered into  a  ccntract  with  certain  railroad 
companies  which  were  maintaining  tracks  and 
operating  railroads  upon  Third  street  in  said 
city,  whereby  the  companies  agreed  to  con- 
struct upon  the  southerly  portion  of  the 
street,  over  the  tracks,  and  20  feet  above  the 
established  grade,  a  roadway  24  feet  wide, 
vrith  projecting  sidewalks  increasing  its 
width  to  30  feet,  leaving  uncovered  and  un- 
occupied 30  feet  of  the  street.  It  was  fur- 
ther agreed  that  the  companice  should  con- 
struct approaches  leading  up  to  tbe  roadway 
of  the  bridge,  and  should  cloee  and  keep 
dosed  for  travel  that  part  of  the  street  ly- 
ing along  the  bridge  and  Dot  occupied  ther»- 
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by,  BO  as  to  deflect  such  travel  to  tbe  bridge. 
An  injunction  was  granted,  upon  the  suit  of 
the  owner  of  lots  abutting  upon  that  portion 
of  the  street  to  be  occupied  by  the  bridge 
structure,  restraining  the  companies  from 
carrying  the  contract  into  effect,  upon  the 
ground  that  it  would  result  in  a  change  of 
the  grade  of  that  part  of  the  street  occupied 
by  the  bridge;  and  upon  appeal  to  the  su- 

freme  court  the  injunction  was  sustained. 
L  was  held  that  the  contemplated  work  was 
intended  to,  and  would,  raise  the  eatablished 
grade  20  feet;  that,  in  effect,  it  would  make 
the  grade  ot  the  bridge,  and  necessarily  of 
tbe  approaches  to  it,  the  traveled  street 
grade  between  the  two  ends  of  the  work;  and 
such  grade  not  having  been  eetablished,  and 
compensation  paid  the  abutter,  aa  required 
by  tne  city  charter,  the  work  was  coneequent- 
ly  restrained.  The  central  idea  upon  which 
the  case  turned  was  that  the  puriMse  of  the 
authorities  was  to  bring  about  an  actual 
change  of  grade,  and  that  such  would  be  the 
effect,  in  practical  operation,  if  the  contract 
was  carried  out,  and,  such  being  its  effect, 
tbe  change  could  not  be  legally  accomplished 
in  that  manner.  In  another  case  iSelden  r. 
Jacksonville,  28  Fla.  558,  14  L.  R.  A.  370,  10 
So.  457)  a  suit  was  instituted  to  enjoin  the 
construction  of  a  viaduct  over  and  above  nu- 
merous railroad  croHsingi  upon  a  public 
street  by  four  railway  companies  under  an 
agreement  with  the  county  and  city,  and  to 
n^e  the  surface  of  the  viaduct,  instead  of 
the  ori$;inal  surface  of  the  occupied  street, 
the  grade  for  public  use  and  travel.  It  was 
held  that  the  construction  of  the  viaduct 
would  effectuate  a  change  of  grade,  and  the 
suit  having  proceeded  upon  the  theory  that 
the  municipal  government  of  Jacksonville 
WBfl  erectii^  the  structure,  not  as  a  joint 
party  with  the  other  parties  to  the  agree- 
ment, but  in  the  due  e;iercise  of  Ite  charter 
powers  to  change  the  grade  of  streets,  though 
under  agreement  with  the  several  parties 
named  as  codefendanta,  by  which  they  were 
to  contribute  to  the  expenses,  it  was  con- 
cluded that  the  viaduct  would  not  become  or 
constitute  an  additional  servitude  upon  the 
street,  for  which  compensation  should  be  re- 
nnwed.  So,  tn  WHlelt  Mfg.  Co.  y.  Mereer 
County  Freekolderi,  OS  N.  J.  L,  95,  40  Atl. 
782,  it  was  held  that,  a  bridge  having  been 
oonstructed  for  the  purpose  of  joining  to- 
retfeer  the  two  parte  of  the  highway  bisected 
by  a  waterway,  the  approaches  thereto  be- 
came a  part  of  the  highway,  and  that  they 
constituted  no  additional  burden  thereupon. 
In  that  case  the  city  of  Trenton  had,  by  prop- 
er proceedings  taken  for  the  purpose,  ae- 
Suired  the  r^ht  to  use  the  loous  in  quo  for 
lie  purpose  of  the  public  highway.  These 
cases,  while  not  to  the  exact  purpose,  serve  to 
indicate  very  clearly  what  acts  would  be  con- 
sidered or  would  constitute  an  actual  change 
of  grade;  so  that,  if  the  legislative  assemUr 
has  employed  language  in  connection  vrith 
the  sub iectr matter  calculated  to  induce  the 
doing  of  such  acta,  we  must  oonclude  that  it 
intended  to  establish  the  grade,  and  to  re- 
quire the  change,  in  pursuance  of  the  exercise 
of  the  franchise  granted.    The  lai^uage  ot 
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th«  act  U  tlwt  Mid  appro&ch  "shall  caaform 
to  the  grftdi  of  Front  streot."  The  bridge 
itself  was  to  become  *  highway,  and  the  ap- 

fToacfaeB  coiiatJtut«  a  part  of  it.  The  legis- 
ative  purpose  was  to  aivert  the  public  trav- 
el upon  tie  bridge, — the  newly-eonstituted 
highway, — which  was  to  occupy,  ao  far  aa 
the  western  approach  is  concerned,  that  por- 
tion of  Madison  street  extending  from  Front 
street  to  the  river.  So  ths  conclusion  ia  in- 
evitable that  the  legislative  will  was  alao 
to  establish  the  gri^e  in  conformity  with 
Front  etreet  when  it  required  the  structure 
to  oonform  to  the  grade  of  that  street,  and 
mch  is  the  legitimate  effect  of  the  act. 

It  !■  stoutly  contended  that  Uie  oaie  ol 
Willamette  Iron  Work*  v.  Oregon  R.  d  Jlav. 
■Co.  26  Or.  224,  29  L.  R.  A.  88,  37  Pao.  1018, 
ought  to  be,  and  is,  ooutrolling,  to  the  pur- 
pose that  the  Madison  street  apjH-oaeb  con- 
strtutes  an  additional  seiritade.  But  there 
ia  a  radical  distinction  )>etween  the  two 
eases.  In  that  case  the  approach  was  con 
structed  without  pretense  of  a  grant  of  an 
thority  to  change  the  grade  of  the  street, 
TtoT  did  ft,  or  the  bridge  to  which  It  whs 
joined,  form  any  part  of,  or  an  extenuon  of, 
any  public  highway.  Not  so  with  the  case 
at  bar.  The  bridge  and  the  approaches. 
we  havp  seen,  form  and  constitute  a  part 
the  public  highnuy,  meeting  and  joicinp 
public  streets  or  highways,  extending 
river  at  each  end  thereof,  givinj;  conti 
travel  from  and  upon  said  streets  upon  and 
across  the  bridge;  and  the  approach  c" 
plained  of,  being  constructed  upon  the 
tborized  eradc  of  Madison  street,  conetit 
the  estabiiahed  grade  thereof,  supplant- 
jng  the  Madison  street  surface,  ns  used 
and  occupied  prior  to  ita  co 
is  true  that,  tn  the  construction  of  the  bridge 
by  the  Columbia  Street  Bridge  Company,  it 
left  the  roadway  open  through  the  approach 
on  Madison  street  leading  to  plaintiff's 
water-front  buildings;  but  it  is  apparent 
from  what  we  have  said  that  it  was  not  re- 
quired to  do  io,  being  authorined,  in  a  prac- 
tical sense,  to  raise  the  surface  grade  of  the 
fftreet  by  means  of  the  approach.  The  leav- 
ing of  the.  roadway  wa«  but  a  matter  of  ac- 
emnmodation,  to  meet  the  convenience  of  the 
property  interests  on  the  river  bank,  subject 
to  be  closed  at  the  behest  of  the  bridge  com- 
pany. The  bridge  committee  succeeded  to  all 
the  powers  and  authority  granted  to  the 
bridge  company  under  the  franchise,  and 
among  others,  the  right  and  authority  to 
elose  up  the  roadway  leading  to  the  water 
front,  and  thus  make  the  bridge  approach  a 
■olid  structure  throughout  its  entire  width. 
The  fact  that  permission  was  asked  of  the 
city  of  Portland,  and  granted,  upon  the  con- 
dition that  the  commission  restore  the  road- 
way If  not  satisfactory  to  property  owners, 
does  not  alter  the  case,  ITiere  was  no  at- 
tempt by  the  city  to  alter  the  grade  of  the 
■treet;  nor  could  it,  if  it  bad  so  desired,  ac- 
complish such  a  purpose  in  that  manner. 
The  only  purpose  wae  to  give  Its  consent,  in 
•0  far  as  ft  had  any  oontrol  in  the  premises, 
to  the  bridse  coromtttce  to  act;  the  commit- 
tee being,  m  a  flnbstanttal  seme,  the  ag«nt 
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of  the  city.  Subsequently,  however,  the  city 
became  the  owner  of  the  bridge  and  fran- 
chise, and,  the  county  haring  assumed  the 
operation  thereof,  insists  that  the  roadway 
shall  be  kept  closed]  so  that  the  bridge  com- 
pany having  been  granted  the  authority  in 
the  first  instance  to  raise  the  surface  grade 
of  the  street  by  means  of  the  solid  approach 
to  the  bridge,  and  the  present  authorities 
having  succeeded  to  the  franchise,  it  follows 
that  they  have  the  right  to  so  maintain  it. 
This  view  of  the  ease  ia  strengthened  by  rea- 
son of  the  fact  that  the  bridge  company  has 
surrendered  its  franchise  and  right  to  take 
tolls,  so  that,  in  practical  operation,  its  free 
use  has  become  vested  in  the  publitf;  thus 
disendowing  it  of  the  only  remaining  char- 
BCteristJc  of  a  private  concern,  and  puttil^ 
it  upon  the  broad  basis  of  a  public  highway, 
to  all  intents  and  purposes. 

We  have  not  attempted  to  divtinguish  this 
caae  as  one  affecting  riparian  rights,  as  the 
rules  and  principlea  we  have  applied  a«e 
alike  applicable,  whether  the  change  of  grade 
is  of  a  street  extending  to  the  water's  edge 
or  otherwise,  and  the  result  will  be  the  same 
in  either  case. 


A  petition  tor  rehearing  having  been  filed, 
^PolTertoa,  Ch.  J.,  on  September  17,  1900, 
handed  down  the  following  response: 

A  careful  re-examination  of  the  vital  ques- 
tions attending  this  controversy  has  brought 
us  to  the  same  conclusion  eipresaed  In  the 
former  opinion.  The  pivotal  issue  is  wheth- 
er the  bridge,  with  its  approach  upon  Madi- 
son street,  constitutes  an  additional  servi- 
tude, or  has  perverted  the  street  to  other 
than  legitimate  street  purposes.  If  such  is 
its  effect,  the  plaintiff  presents  a  substantial 
basis  for  a  decree  in  accordance  vith  the 
prayer  of  his  complaint;  otherwise  no^ 
There  is  but  little,  if  any,  contliotin  the  law 
which  is  aptly  and  succinctly  stated,  with 
its  proper  limitations  and  distinetiona,  in 
WillU  V.  Winona  CiUf,  69  Minn.  27,  26  L.  R, 
A.  142,  60  N.  W.  814"  In  that  case  the  city, 
under  authority  of  the  state  and  national 
legislatures,  con!itructed  a.  bridge  across  the 
Mississippi  river,  the  approach  of  which  ex- 
tended a  considerable  distance  along  the  cen- 
of  one  of  the  streets  of  the  city,  and  past 
plaintiff's  property,  and  the  question 
le  whether  it  constituted  an  additional 
itude,  in  determining  which  Mr.  Justiee 
Mitchell  says:  "The  doctrine  of  the  court* 
everywhere,  both  in  England  and  in  this  coun- 
try (unless Ohioand  KentuckyareexceptionsJ 
is  that,  HO  long  as  there  is  no  application  ot 
the  street  to  purpoaes  other  than  those  of  a 
highway,  any  establishment  or  change  of 
grade  made  lawfully,  and  not  negligently 
performed,  does  not  impose  an  addition^ 
servitude  upon  the  street,  and  hence  is  not 
withtn  the  constitutional  inhibition  against 
taking  private  property  without  compensa- 
tion, and  is  not  the  basis  for  an  action  for 
damages  unlens  there  be  an  express  statute  to 
that  effect.  That  this  is  the  rule,  and  that 
the  facts  of  this  ease  fall  vithin  it,  is  too 


MM 


OfiEOON   StTPKBlU  COI-RT. 


well  establiBhcd  by  the  decisioni  of  thii  oourt 
to  require  the  citation  of  ftuthoritiei  from 
other  jurisdictioiiH.  Lee  v.  Uinncapolit,  22 
Minn.  13;  Alden  v.  Minneapolis,  24  Minu. 
254;  HenderBon  v.  Minneapolia,  32  Minn. 
319,  20  N.  W.  322;  YanUh  v.  8t.  Paul,  50 
Minn.  618,  52  N.  W.  925.  See  also  Sorlhem 
Transp.  Co.  v.  Chtvago,  S9  U,  S.  635,  26  L. 
<d.  336 ;  Selden  t.  Jaokstmville,  28  Fla,  S68, 
14  L.  R.  A.  370,  10  So.  467.  The  Xoui  York 
Elevated  Railaaj/  Categ  cited  by  plaintiff 
are  not  authority  in  hia  favor,  for  thejr 
recognise  and  affirm  the  very  doctrine  that 
we  have  laid  down  in  Story  v.  Nev>  York 
Elev.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  14(1, 
but  hold  that  the  conatruction  and  mainte- 
nance on  the  street  of  an  elevated  railroad 
operated  by  steam,  and  which  wai  not  open 
to  the  public  for  purposes  of  travel  and  traf- 
fic, was  a  perveraion  of  the  street  from  street 
uses,  and  imposed  upon  it  tut  additional  serr- 
Itude,  which  entitled  abutting  owners  to 
damages.  Neither  does  Adama  v.  Chioago, 
8.  i  y.  R.  Co.  39  Minn.  28fl,  1  L.  R.  A.  493, 
89  N.  W.  B29,  aid  the  plaintiff,  for  that  ixte 
proceeds  upon  tJie  proposition  that  the  eon- 
stmction  and  maintenance  of  an  ordinary 
ooimnercial  railway  upon  a  street  is  the  in- 
position  of  an  additional  servitude.  Plain- 
tiff also  cites  numerous  caiea  as  to  what  con- 
stitutes a  'taking'  of  private  property.  The 
law  of  those  cases  is  unquestioned.  There 
Is  no  doubt  that  the  acta  of  the  city  would 
amount  to  a  taking  of  plaintiff's  property, 
so  as  to  entitle  him  to  compensation,  pro- 
vided the  use  made  of  ihe  street  by  the  city 
imposed  en  additional  servitude  upon  it;  but 
that  is  the  very  question  in  the  case.  Our 
conclusion  is  that  the  construction  and 
maintenance  of  this  bridge  approach  did  not 
impose  any  additional  servitude  upon  the 
etreet,  but  was  a  proper  rtreet  use,  and  hence 
constitutes  no  basis  for  an  action  in  favor  of 
plaintifl^  for  damages."  This  case  affords  a 
complete  answer  to  the  counsel's  contention 
that  there  is  a  "taking"  in  the  present  in- 
stance, within  the  purview  of  the  state  and 
national  Constitutions,  and,  as  the  reaaon- 
Ing  of  the  learned  justice  is  so  apt  for  our 
present  purposes,  we  have  taken  the  liberty 
to  quote  at  much  length  from  the  opinion. 
The  doctrine  of  the  Neto  York  Elevated  Rail- 
way Cases  and  of  Adams  v,  Chicago,  B.  it  fi, 
R.  Co.  39  Minn.  280,  1  L.  R.  A.  493,  39  N.  W. 
629,  is  not  questioned,  but  it  is  not  applica- 
ble to  this  controversy.  In  those  cases  there 
was  an  additional  servitude  created, — in  the 
former,  by  the  construction  of  the  elevated 
railway;  and,  in  the  latter,  by  an  ordinary 
commercial  railroad  upon  the  streets.  Oth- 
er New  York  cases  present  apt  illustrations 
of  the  distinction  which  obtains  between  the 
legal  effect  of  a  structure  which  constitutes 
an  additional  servitude  and  one  which  is  ef- 
fective merely  in  producing  a  change  in  the 
•treet  grade.  They  hold  Uiat  the  construc- 
tion of  an  ordinary  railroad  upon  a  street  is 
an  additional  burden  or  servitude,  for  which 
compensation  may  be  recovered,  yet  that  the 
change  of  a  grade  upon  lateral  streets,  made 
necessary  to  effectuate  a  convenient  crossing 
of  the  railroad,  doei  not  constitute  a  burden 
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for  which  the  abutter  is  entitled  to  o 
sation.  Randolph,  Em.  Dom.  |  399;  I71>«e  *. 
Tiew  York  C.  £  B.  R.  R.  Co.  101  N.  Y.  98,  63 
Am.  Rep.  123,  noU,  4  N.  E.  536;  Oonklin  T. 
New  York,  L.  <£  W.  R.  Co.  102  N.  Y.  107,  6- 
N.  E.  063;  Raur^lein  v.  Nem  York,  L.  A  W. 
R.  Co.  136  N,  Y.  528,  18  L.  R.  A.  768,  32  N. 
E.  1047.  To  the  same  purpose,  see  alsa 
Robinson  v.  Great  Northern  R.  Co.  48  Minn. 
445,  51  N.  W.  364,  and  Weod  v.  St.  John^ 
bury  i  h.  C.  R.  Co.  64  Vt.  52,  24  Atl.  361. 
All  these  approve  the  doctrine  that  a  mere 
change  in  a  street  grade,  lawfully  accom- 
plished, without  negligence  oi  carelessness 
on  the  part  of  the  proper  airthoritiefl,  does 
not  entitle  the  abutters  to  compensation  for 
any  inconvenience  that  may  be  entailed 
thereby.  It  was  said  in  the  Conklin  Case, 
Mr.  JusUce  Finch  speaking  for  the  court: 
"The  plaintiff's  fee  in  it  to  Its  center  line- 
was  not  subjected  to  a  new  or  different  use 
involving  a  new  or  added  compensation,  but 
it  remained  unchanged  aa  the  public  high- 
way originally  laid  out  in  everything  but 
its  grade.  If  rt  became  such  by  dedication, 
compensation  for  the  easement  was  expressly 
waived.  If  taken  by  right  of  eminent  do- 
main, the  compensation  paid  covered  all  the 
damages  sustained,  among  which  were  neces- 
sarily embrooed  such  as  might  flow  from  » 
change  of  grade  ruuired  for  the  public  use 
and  convenience.  'That  might  be  altered  b; 
any  lawful  authority,  and  whatever  of  in- 
jury or  inconvenience  should  result  to  th* 
abutting  owner  was  either  waived  by  the 
dedication,  or  paid  tor  hy  the  original  com- 
pensation, so  tDat  a  change  of  grade  upon  » 
highway  invades  no  private  right.  The  oon- 
trsry  doctrine  once  held  [Fletoherv.  Aubum 
&  B.  R.  Co.  26  Wend.  462)  has  been  effectiMl- 
ly  overruled.  Radcliff  v.  Brooklyn,  4  N.  Y. 
195,  53  Am.  Dec.  367  ;  SelEin^er  v.  yew  York 
C.  R.  Co.  23  N.  Y.  42 :  Bfldan  v.  Dela%t>are 
d  H.  Canal  Co.  29  N.  Y.  G34.  The  appellant 
here  relies  upon  Star)/  v.  Yeio  York  Elev.  R, 
Co.  90  N.  Y.  122,  43  Am.  Rep.  148.  That 
case  was  not  intended  to  thus  unsettle  the 
law,  for  it  expressly  excluded  from  its  oper- 
ation injuries  resulting  from  changes  of 
grade."  Nor  do  the  coses  of  Pumpelly  v. 
Oreen  Bay  i  M.  CokoI  Co.  13  Wall.  166,  2,0 
L.  ed.  557 ;  Eaton  v.  Boston,  C.  A  M.  R.  Co. 
51  N.  H.  604,  12  Am.  Rep.  147,  and  others 
holding  U)  the  same  doctrine,  help  the  plain- 
tiff, for  in  those  cases  there  was  a  physical 
invasion  of  the  real  estate  of  tbeprivate  own- 
er by  a  permanent  flooding,  which  was  re- 
garded as  a  taking  within  tne  meaning  of  the 
constitutional  innibition.  These  cases  are 
characterised  by  Mr.  Chief  Justice  Fuller  In 
Oileon  v.  United  States,  16Q  U.  8.  269,  41 
L.  ed.  996,  17  Snp.  Ct.  Rep.  B78,  as  conUin- 
iug  the  "extremest  qualifleation"  upon  the 
doctrine  which  is  everywhere  established 
except,  perhaps,  in  Ohio  and  Kentucky. 
WiUiK  V.  Winona  City,  69  Minn.  27.  26  L. 
R.  A.  142,  60  N.  W.  814,  is  in  point  and  au- 
thoritative to  the  purpose  that  the  bridga 
approach  constructed  upon  Msdison  street 
does  not  constitute  an  additional  servitude 
thereon.  It  is  also  authority  for  the  other 
proposition    held    to    in   the   first   o{rini«n. 
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tttmcly,  tlwt  the  legislative  Mitboritj  girea 
the  bridge  compKuy  to  conetruot  the  bridge 
and  ita  Approach,  speeifjrii^  that  such  ap- 
proach should  be  put  upon  the  ««tabliBhed 
grade  of  Front  atieet,  na«  in  itself  an  ea- 
tabliahment  of  the  giiide  iipon  that  part  of 
tha  «treet  oocupied  bj  the  approach.  Mr. 
Jiutic*  Mitchell  aan:  "The  bridge  ia  juat 
as  much  a  ^blle  highway  aa  ia  Main  street, 
with  which  it  oonnects;  and,  whether  we  con- 
aider  the  approach  aa  a  part  of  the  formei 
-or  of  the  latter,  it  ia  merely  a  part  of  the 
highway.  The  city  tMTing,  as  it  was  author- 
iled  to  do,  established  a  new  highway  across 
the  Miatiasippi  river,  it  waa  necessary  to 
connect  it,  for  the  purpoaes  of  travel,  with 
Main  and  the  other  streets  of  the  city.  This 
it  haa  done,  in  the  only  way  it  oould  have 
lieen  done,  by  what,  in  effect,  amounta  mere- 
ly to  raiaing  the  grade  of  the  center  of  Main 
street  in  front  of  plaintlfT's  lot.  It  can 
mske  DO  difference  in  principle  whether  Uii« 
was  done  by  flUin);  up  the  street  aolidly,  or, 
as  in  this  cskae,  bj  supporting  the  way  on 
atone  or  iron  columns.  Neither  is  it  im- 
portant that  the  city  raised  the  grade  of  only 
a  part  of  the  strert,  leaving  the  remainder 
at  a  lower  grade."  So,  too,  it  was  held  in 
Oolclovgh  V.  Miltoaukee,  92  Wis.  18Z,  65  N. 
Iff.  1039,  that  the  oonatruetion,  under  l^a- 


lative  authority,  of  an  elerabad  aporoach  to 
a  viaduot  whicn  occupied  the  whole  street, 
constituted  but  a  mere  change  of  the  grade 
thereof  for  the  corresponding  distance,  but 
not  an  additional  servitude  for  which  the 
abutter  was  entitled  to  compensation.  Mr. 
Justice  Pinney  says:  "It  is  impoeaible,  we 
think,  to  maintain  that  the  couetruction  of 
this  approach  to  the  viaduct  is  not  really  a 
mere  change  of  the  grade  of  the  street  for 
the  correaponding  distance,  and  of  which  it 
taku  the  place.  It  is  in  the  nature  of  a 
bridge  which  ia  an  extension  of  a  highway 
or  street,  and  the  atreet  beneath  la  practical- 
ly discontinued."  We  feel  assured  that  our 
former  opinion  is  sound  upon  the  propo- 
sition; but,  if  we  are  mJataJien  in  this,  the 
act  of  I89S  (Seas.  Laws  1S98,  p.  IBS,  !  231) 
declaring  the  bridge  approach  to  be  the  es- 
tablished grade  of  Madison  street  so  far  as 
occupied  tnerebyis  curative  of  the  irregulari- 
ties complained  of,  although  such  act  may 
have  been  adopted  after  the  commencement, 
or  ev^i  decision,  of  the  present  suit  in  the 
oourt  below.  Pennsylvania  v.  Wheeling  A 
B.  Bridge  Oo.  IS  How.  421,  IS  L.  ed.  435,  and 
The  Clinton  Bridge,  10  Wall.  454,  19  L.  ed. 
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An  eiijrrBiVer,  iTho  tatltea  sei>ar»t«  oob- 
tmctm  to  make  dies  from  photon raphs  and 
pHnt  pampbleta  containing  cuts  Irom  tbem, 
baa  DO  rlKht  to  uaa  them  la  pampbleta  for  ad- 
vertising his  own  business,  and,  In  case  be 
does  ■□.  and  the  pamphlets  are  dellverpd  to 
his  #mpk>Ter  b;  mistake,  be  csd  compel  eel- 
thec  their  return  nor  payment  for  tbem. 


(March  2,  1! 
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EKPORT  by  the  Superior  Court  of  Bnffolic 
Cnunty  for  the  opinion  of  the  Supreme 
Judicial  Court  after  verdict  directed  for 
plaintiff,  of  an  action  brought  to  recover  for 
the  conversion  of  certain  pamphleta  deliv- 
ered to  defendant  by  mistake.     Reverted. 

The  facts  as  found  by  the  trial  court  were 
as  folloivs: 

The  defendant  is  a.  wholesale  granite  and 
monument  dealer,  and  the  plaintiff  is  in  the 
engraving  business.  On  January  8,  1897, 
the  plaintiff  submitted  to  the  defendant  a 
bid  for  mailing  eighty-seven  cuts  or  dies 
from  the  defendant's  drawings  or  photo- 
graphs of  monuments.     On  January  11th  he 


NoTB. — Vsn  of  negaUve  or  engraved  plates 
vitAouf  the  content  of  the  party  leho  hat 
paid  for  the  tante. 


0  la  ' 


A  photogrEpher  or  engraver 
to  make  >  neRstlie  engrnvlug  or  4iie  lor  anoia- 
er.  haa  no  rlgbt  to  print  copleti  from  the  same 
for  bis  personal  ii>e  or  profll.  The  chief  ground 
upon  which  the  cbbfb  holding  this  doctrine  are 
placed  la  that  of  Implied  coDtrect.  altboaRh 
acme  cnoes  assert  additional  Krounds  of  viola. 
tlon  of  conddence,  right  of  privacy,  and  right 

Tbe  erase  of  LsTrEan  v.  Clbubkts,  holding 
that  an  engraver  who  takes  separate  contracts 
to  msJie  dies  from  photographs  and  print 
pamphlets  containing  cuts  from  them,  bss  do 
right  to  nse  them  In  pamphlets  tor  advertising 
his  own  buslnens.  is  based  on  tbe  ground  that 
It  would  be  a  breach  of  trust  for  him  to  make 
aucb  use  of  Che  dies;  and  this  case  Is  sustained 
by  tbe  anthorltlea. 

Tbe  following  cases  deny  the  right  dI  the 
«  L.  R.  A. 


maker  to  nee  the  plates  an  the  ground  of  Im- 
plied contract:  Pollard  v.  Photographic  Co.  L. 
E.  40  Ch.  DIT.  345.  60  L.  T.  N.  S.  418:  Moore 
V.  RuBB,  44  Minn.  28,  B  L.  R.  A.  B8.  48  N.  W. 
141 ;  Corliss  v.  E.  W.  VTnlker  Co,  31  L.  R.  A. 
283,  64  Fed.  Rep.  280.  BT  Fc<3.  Hep.  434.  die- 
turn  :  Tocker  v.  Prles:sr,  L.  R.  19  Q,  B.  Dlv. 
829.  58  I,.  J.  Q.  R.  .\.  3.  B33,  36  Week.  Hep,  93, 
B2  J.  P.  213  :  Murray  v.  Heath.  1  Bam.  h  Ad. 

The  following  enspa  deny  such  right  of  the 
maker  on  the  ground  of  the  other  party's  right 
of  property.  Corllas  v.  E,  W.  Wnlker  Co.  31  L.  R. 
A.   283.   BT   Ii'ed.    Ilcp.   434,    B4   Fed.    Rep.    260, 


And  tbe  following  case  denies  the  right  on  the 
ground  that  It  vIolHfee  the  right  of  privacy: 
Prince  AJb*rt  v.  Strange.  2  De  G,  4  S.  652.  13 
Jiir.  507. 

And  th(^  right  Is  also  diuled  In  tbe  following 

fldence:     Corliss  v.  E.  W.  Walker  Co.  31  L.  R. 
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submitted  uioUier  bid  foi  printing  from 
■aid  cuts  5,000  oopiea  of  a  oeitain  pampUet. 
The  defendant   subsequently   accepted    both 


copy.  When  the  cuts  were  finished,  proofs 
oi  tJteni  were  submitted  to  the  defendant,  who 
approved  them.  The  plaintiff  then  delivered 
the  cuts  to  a  third  party,  with  whom  he  bad 
eontractedfor  the  printing.  He  ordered  pi  int- 
edcighty  copies  in  excess  of  the  G,000  for  the 
defendant,  intending  at  the  time  of  contract- 
ing t«  use  said  dies  for  the  purpose  of  print- 
ing these  extra  uopies  for  himself,  and  quot- 
Ing  a  lower  price  in  order  to  get  these  extra 
oopiei  for  himself;  but  be  did  not  at  that 
time,  nor  s.t  any  time  before  the  ali^^ed  eon- 
versioD,  inform  tiie  defendant  of  this  inten- 
taon,  nor  secure  permission  from  him  to  use 
said  cuts  for  this  purpose.     He  intended  to 


use  these  sample  copies  for  tli«  purpose  of 
advertising  his  own  business  (cutting  Uiem 
up  so  that  one  or  two  illustrations  should 
be  used  as  samples) ,  and  sending  these  sam- 
ples with  other  adverUsing  matter  to  marbls 
dealers,  ivbolesale  and  retail,  throughout  tlM 
United  Slates,  nod  also  to  use  the  sample 
pamphlets  in  soliciting  trade,  showing  them 
as  samples  of  the  kind  of  work  he  did.  By 
mistake  at  the  bindery  the  whfde  6,0S0  oopiea 
were  dplivered  to  the  defendant:  but  the 
plaintiff  immediately  notified  the  defendant 
of  this  fact,  and  requested  him  to  deliver 
possession  of  the  eighty  copies  to  the  plain- 
tiff's agent.  This  the  defendant  refused  b> 
do,  but  used  the  eighty  pamphlets  at  be  did 
the  others,  sending  them  out  through  the 
mails  to  retail  marble  dealers  throughout 
the  country.  Subsequently  be  offered  to 
pay  the  plaintiff  for  the  eighty  copies  at  tile 


A.  283.  64  Fed.  Hep.  280,  DT  Fed.  Bcp. 
(Hrliini;  Prince  Albert  v.  Btrange,  2  De  Q. 
6B2,  13  Jur.  607. 

A  pbotoicrapher  wbo  takes  a  negatlTs  likeness 
tt  s  Isdr  to  aupplj  b«r  with  copies  for  money 
wItt  be  restrained  from  selling  or  eihlbltlns 
copies  thereof  on  the  ground  (hat  tbere  Is  bd 
Implied  contract  not  to  use  tbe  oegntlve  lot 
■uch  purpose,  and  also  on  tbe  ground  tbit  sucb 
sale  or  eiblbltlon  la  ■  breacb  of  confidence. 
Pollard  v.  PholOBraphlc  Co.  L.  R.  40  Cb.  DlY. 
34S,  GO  L.  T.  N.  S.  418.  In  tbla  case  tbe  de. 
fendant  claimed  tbst  he  did  not  Sfll  tbe  photo, 
graph  (0  a  third  part;  until  such  part;  bad 
tald  blin  that  tlic  plalntltf  aiithorlzea  blm  to 
purchase  It :  but  this  was  contradicted,  and  the 
case  was  decided  upon  tbe  defendant's  own  evl. 
dence  admitting  tfaHt  he  had  made  a  sale  on  an 
Inqulrj  \>j  Ibe  piircbaaer  as  to  the  authority, 
and  be  replied,  "Yes.  to  personal  friends  oT 
Hrs.  Potlsrd."  and  there  was  no  evidence  show- 
ing that  tbe  plalDtllf  bad  given  permission  to 
the  photographer  to  sell  to  any  person. 

Tbe  cnurt  also  said  In  this  case ;  "The  cus- 
tomer who  slls  tor  tbe  negative  thus  puts  the 
power  of  reproducing  the  object  in  tbe  bsnJs 
of  Ibe  photographer ;  and  In  mj  opinion  tbe 
photogrspher  who  nses  tbe  aegitlie  to  produce 
otbcr  cnples  for  his  own  use,  without  author- 
ity, la  abusing  tbe  power  conadectlally  placed 
In  hlB  hands  merely  for  the  purpose  of  supply. 
Ing  the  customer ;  snd  further,  I  hold  that  the 
bargain  beta-pen  the  customer  and  tbe  pho- 
tographer Includes,  by  Impltcstlon.  an  agreement 
that  tbe  prints  taken  from  tbe  negative  are  to 
be    appropriated    to   tbe   use    of    tbe   cuatomer 

This  EBse  also  bolds  that  the  photographer 
bBB  no  ppopertj  rights  In  the  negative,  under 
act  of  ar.  k  26  Vict,  cbap  88.  |  1,  providing 
that  when  the  negative  of  any  photogrspb  Is 
made  for  another  person  for  a  valuable  consid- 
eration, thp  person  making  tbe  same  shall  not 
retain  the  copyrtgbt  unless  It  la  eipresalj  re- 
served to  him  by  agreement  In  writing,  algned 
by  tbe  person  on  whose  behalf  the  same  Is  so 
made :  but  the  copyright  shall  belong  to  the 
person  for  or  on   whose  behalf  tbe  same  BhaJl 

A  photographer  employed  end  paid  to  make 
and  turnlsb  a  pany  with  a  certain  number  of 
photograpbs  ol  herself  has  no  right  to  print 
Hud  dispose  of  any  other  copies  except  such  as 
may  be  ordered  wltboot  the  consent  of  the  par- 
"  fy  so  employing  the  photographer.  This  la  on 
tbe  ground  that  the  contract  between  tbe  sub. 
]ert  and  tbe  photographer  by  Implication  Is  a 
contract  that  the  oegatlve  shall  not  bs  nsed 
50  L.  K.  A. 


for  any  other  person.      Moore  v.  Itugg.  44  Ulan. 
28.  e  L,  B.  A.  BS.  46  N.  ^\'.  141. 

In  Corliss  V,  E.  W,  B'slker  Co.  31  L.  R.  A. 
283,  64  li'cd.  Hep.  SSO,  07  Fed.  Itep.  434.  It  was 
said  tbftt  when  a  person  engngcs  a  photographer 


for  the  copies  which  he  > 


each    i 


1   of  a 


I.  the 


.  violation  of 
nfldence,  for  the  photographer  Co  make  addi- 
tional copies  from  the  negative.  The  negative 
may  belong  to  the  photographer,  but  tbe  right 
to  print  additional  copies  Is  the  right  of  the 
customer.  In  this  case  the  court  said  :  "Inde. 
pendently  of  the  qaestlon  of  contract.  I  believe 
tbe  law  to  be  that  a  private  Individual  haa  a 
right  to  be  protected  In  the  representation  of 
bis  portrait  In  any  form ;  that  this  Is  ■  proper- 
ty.  as  well  as  a  personal,  right :  and  that  It  be. 
longa  to  the  same  class  of  rights  which  for- 
bids the  rt^roductlon  of  a  private  manuscript 
or  painting,  or  the  publication  of  private  tet- 
ters, or  of  oral  lectures  delivered  by  a  teacher 
to  hia  claas,  or  tbe  revelation  of  the  contents  of 
a  mercbaut's  book  by  a  clerk." 

In  Press  Pob.  Co.  v,  E^lk,  SB  Fed.  Rep.  324, 
It  was  said :  "When  a  person  has  a  negative 
taken  and  photographs  made,  tor  pay.  In  the 
□sdbI  course,  the  work  Is  done  for  tbe  person 
■o  procuring  It  to  be  done,  and  tbe  n^stlve, 
so  far  as  It  Is  a  picture,  or  capable  of  produc- 
ing pictures,  of  that  person,  and  all  photo- 
graphs BO  made  from  It.  belong  (o  that  pers(Ki ; 
the  artist  nor  anycme  else  has  any 
Ike  pictures  from  tbe  negative,  or 
to  copy  the  photographs.  If  not  otherwise  pob- 
llsbed  for  anyone  else  :"  citing  Pollard  v.  Photo- 
graphic Co.  L.  H.  40  Ch.  Dlv.  345.  80  L.  T.  N, 
S.  418 :  Moore  v,  Rugg,  44  Minn.  28,  9  L.  R  A 
C8,  46  N.  W.  141. 

Where  tbe  plalntllTs  were  the  nnregtatered' 
rners  of  tbe  copyright  In  a  picture,  snd  em- 
ployed tbe  defendant  to  make  a  certain  number 
of  coplea  for  them,  and  be  made  a  numlier  of 
other  copies  for  himself  and  olfered  them  for 
lower  price,  and  the  plalntllta  nibse- 
quently  registered  their  copyright  and  brought 


n  Bgalni 


it  for  a 


Injur 


Hon  and  damages.  It  was  held.  Independently 
I py right  acta,  that  tbe  plalntllta  were 
to  an  Injunction  and  damages  for 
contract.  Tuck  v.  Prlester,  L.  R  \9 
V,  ei9,  S6  L.  J.  Q,  B.  N.  8.  D53.  36 
?p.  S3,  e2  J.  P.  213.  In  this  case- 
LIndley.  L.  J.,  said:  "I  will  deal  flrat  with 
the  Injunction,  whirh  standa.  at  may  atand.  as 
~  totally  dllTereDt  tooting  from  either  tbe  pen- 


r  the 
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same  rate  dt  whicli  he  paid  for  the  5,000.  and 
before  this  auit  was  brought  the  defendant's 
attorney  tendered  the  plain tiff'a  attorney 
$5  in  ea.9h  aa  paymrnt  for  eaid  eighty  copies. 
This  tender  ivaa  ipfusnl. 

Messm,  S.  Ii.  Powera,  E.  K.  Hnll,  and 
H.  B.  Jonca,  for  dcfi'tidnni : 

Title  to  the  cuts  or  dies  passed  to  the  de- 
fendant upon  his  npproval  of  the  pronfa 
made  from  the  (Inished  dies. 

.IfercAdHl*'  Nat.  Bank  t.  Bangs,  102  Mass. 
291  :  Hatch  v.  Slandard  Oil  Co.  100  U.  S. 
124,  25  L.  ed.  554. 

The  plaintiff  retained  po&scsaion  of  the  dies 
(or  the  specific  purpose  of  printing  under  the 
terms  of  the  contrttot  between  him  and  the 
defendant. 

The  contract  included  by  implication  an 
agreement  that  all  prints  t&ken  from  the 
dies  or  cuts  were  to  be  appropriated  to  the 
use  of  the  defendant  alone. 


Tuck  V.  Prifster,  t.  R.  19  Q.  B.  DiT.  629; 
Pollard  V.  Pkolograpkic  Co.  L.  K.  40  Ch. 
Div.  34.S:  UorliM  v.  E.  W.  Walker  Co.  31  L. 
H.  A.  283,  G4  Fed.  Rep.  2B0,  57  Fed.  Kep. 
434;  Moore  v.  liugg,  44  Minn.  28,  B  L.  R.  A. 
58,  4(J  N.  W.  141, 

]iy  reason  of  tlie  plaintiff's  breach  of  this 
contract  he  failed  to  acquire  such  rlffht  or 
title  to  the  evtra  copies  as  will  permit  him 
to  maintain  this  acUon. 

PrincK  .libcrt  v.  Strange,  2  DeG.  &  S.  052. 

Vr.  G.  W.  Anderson,  for  plaintiff: 

The  eighty  pamphlrts  converted  by  the 
defendnnt  were  the  property  of  the  plaintiff, 
and  he  was  entitled  to  the  possession  there. 

Stickney  v.  Allen,  10  Gray,  352;  Orem 
V.  Bos'on  (f  L.  R.  Co.  128  Ma.ss.  221,  35  Am. 
Rep.  370;  Beale  v,  Boston,  166  Mass.  5a,  43 
N.  E.  1020. 


the  cetatloa  between  the  pJointlffa  and  thi 
Feodant  was  such  that,  wbether  Che  plali 
bad  an;  coprrlgbt  or  naC,  the  defendant  baa 
done  that  whlcb  renders  him  liable  to  an  lajune- 
tlon.  He  oas  employed  br  the  plalntlQa  to 
make  a  certain  nnmber  ot  copies  of  the  plcCare, 
and  that  emplorment  carried  with  It  the  aeces- 
iar7  Implication  that  the  datendaat  waa  not  to 
make  more  cnplei  for  hlmaelf,  or  to  aell  the 
additional  coplea  In  thli  eonntrj  Id  competltloi 
with  hie  emplofer.  Bach  conduct  on  bli  part 
la  a  gron  breach  of  eontraeC  and  a  sroas  breach 
ol  laltb,  and.  In  mj  Judgment,  clearly  entitle! 
the  plalntilti  to  an  iDjnncClon,  wbether  thej 
have  a  coprrlsht  In  the  picture  or  not." 

In  Hurra;  t.  HcaCb,  1  Barn.  *  Ad,  804,  tbe 
owner  o(  tome  drawlogB  emplofed  the  defend- 
ant to  oBgra*e  plates  from  them,  and  tbe  de- 
fendant, hBTing  done  >a.  struck  off  some  Im- 
pression* from  the  plates  before  hBadlng  them 
over,  which  Impressions  his  asalKtieea  sold  after 
his  bankmptcj.  An  action  was  brousht  b;  the 
owner  of  the  drawings,  founded  on  the  copy- 
right acts,  and  also  In  troTcr  for  the  prints  so 
•track.  The  action  failed  on  both  these  beads, 
bnt  Lord  Tenlerden  said  In  the  course  of  his 
jDdgment ;  "The  engraver  having  contracted 
to  engrare  the  plate,  and  to  appropriate  the 
prints  taken  from  It  to  the  use  of  another,  an 
action  at  common  law  would  He  against  him  for 
tbe  breach  of  that  contract  .  .  .  As  to  the 
count  In  trover,  IhaC  cannot  be  maintained  un- 
less the  prints  therein  mentioned  were  the 
property  of  tbe  plslDtlll.  But  thej  were  the 
property  of  Heath,  who  caused  (hem  to  be  taken 
From  his  own  engraving,  though  he  ma;  be  lia- 
ble to  an  action  lor  his  breach  of  cootrsct  la  not 
delivering  all  the  prints  so  taken."  This  was 
ouDd  that  the  contract  Is  Implied  from 


the  n 


of  the 


nplo;m< 


Where  a  workman  Intrusted  with  copper- 
plates for  Che  purpose  of  taking  Impressions 
for  Che  plalncltt  of  etcblags  made  by  the  latter, 
and  not  Inteaded  tor  publication,  took  Impres- 
sions for  himself,  la  violation  of  the  CrusC,  and 
sold  the  Impressions  Co  tbe  defendant,  who  pub- 
lished a  catalogue  oC  Cbem,  accompanied  by  re- 
marks of  his  own.  It  was  held  that  tbe  plaintiff 
was  entitled  at  the  hearing  Co  a  perpetual  In- 
jDnctlon  to  restrain  the  publication  of  the  cata- 
logne,  and  t«  a  decree  ordering  the  impresaloas 
to  be  destroyed :  and  that  Che  defendant  was 
sot  entitled  to  a  preliminary  trial  of  his  title 
at  law.  Upon  a  previous  Interlocntocy  appli- 
cation for  an  injunction,  the  evidence  only 
made  out  a  case  of  sosplclon  that  a  breech  of 
cotnldence  had  been  commlttod.  On  the  defend- 
WL.  S.  A. 


aot  putting  In  his  onawer,  denying  notice  of 
any  such  breach  of  confidence,  but  not  fully  or 
satisfactorily  accounting  for  his  posBcsslou  at 
the  etchings,  and  moving  to  dissolve  tbe  Injunc- 
tion, It  was  held  that  tbere  wss  sofllclenC 
ground  for  suspicion  that  tbere  were  equitable, 
as  well  ss  legal,  groonds  for  Interference,  to 
make  it  right  to  continue  the  Injanction  to  ChS 
bearing  (oo  proper  undertakings),  without  put- 
ting tbe  plalntlir  to  eslabllsh  a  title  at  law. 
Prince  Albert  t.  Strange.  2  De  G.  &  a  eS2,  18 
Jur.  SOT.  And  les  1  Hacn.  A  O,  25,  1  Hall  A 
T.  1,  IS  I..  J.  Cb.  N.  S,  120,  IS  Jur.  109.  In 
this  case  It  was  said  It  appears  "that,  Independ- 
ently of  the  breach  of  trust,  tbe  legal  right  of 
the  plaintiff  to  preserve  the  privacy  of  bis  un- 
pubUabed  works  was  so  clearly  Infringed  by  the 
publication  of  tbe  catalogue  as  to  entitle  blm 
to  have  It  protected  by  Injunction,  without  ob- 
taining the  decision  of  a  court  of  law  in  ICa 
favor ;  and  that  tbe  distribution  of  a  few  copies 
of  tbe  etchings  to  private  friends  did  not  pre- 
judice this  right." 

In  Boyd  v.  Dagenals,  Bap.  Jud.  (Quebec)  11 
C.  B.  ee,  it  was  held  that  there  was  no  misjoin- 
der of  causes  ot  action  wbere  two  of  three  per- 
sons broaght  an  action  of  damages  against  a 
photographer  for  printing  and  exposing  In  his 
window  a  photograph  of  Che  three,  the  plain- 
tllTs  having  paid  for  and  received  all  Che  copies 
that  they  ordered.  In  this  case  the  damages  al- 
leged were  thaC  tbe  act  of  the  defendant  waa 
Insulting  and  Injurious,  and  certain  reasons 
were  alleged  why  the  photographs  were  not  In- 
tended tor  public  exhibition.  It  wss  also 
claimed  that  this  act  was  Injurious  Co  ciiarac- 
ter,  reputation,  sensibility,  end  tee1in(. 

But  In  an  action  by  a  widow  against  s  pho- 
tographer for  selllngcoplesof  photographs  of  her 
deceased  husband.  It  was  held  that  if  (he  nega- 
tive originally  belonged  to  her  husband,  or  It. 
under  his  contract  with  tbe  defendant,  (be  lat- 
(er  owned  It  absolutely  or  conditionally,  aba 
could  not  recover  where  she  did  not  allege  and 
show  bow  she  derived  her  title.  Marsh  v. 
Sbackford,  ST  N.  U.  06.  36  Atl.  SOT,  In  this 
case  tbe  court  said :  "It  Is  not  advisable  Co  en- 
ter upon  an  examination  of  such  a  question  as 
the  right  of  a  customer  to  prevent  the  taking 
and  circulation  of  photographs  of  himself  with- 
out his  consent,  or  the  right  of  his  family  after 
his  death.  In  an  action  at  law.  In  which  the 
declaration  states  oo  special  damage  or  cause  of 
ction  with  tbe  disCtnctness  required  by  the 
Dies  of  pleading." 

It  Is  clear  that  the  qaestlon  consldared  la 
this  note  Is  In  the  main,  a  question  of  Implied' 
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Bnrker,  J.,  delivered  the  opinion  of  the 

Upon  the  fuete  stated  in  the  record,  there 
■bomd  have  been  judgment  for  the  defendant. 
The  fontract  for  making  the  diee  and  the 
contract  for  manufacturinf  6,000  folders  by 
printing  impression  from  the  dies  were  sepa- 
rate. The  fact  that  the  dies  never  htid  been 
iu  the  actual  possession  of  the  defendant  is 
immaterial  to  the  present  question.  Tbey 
were  repreEentBtions  of  the  defendant's  own 
monuments,  ma4e  from  drawings  or  photo- 
graphs furniahed  bj  himself.  The  plaintiff 
had  no  right  to  use  the  dies  to  have  impres- 
sions of  Ihcra  printed  for  his  own  use,  and 
bis  use  of  them  in  having  eighty  extra  oopies 
of  the  folder  struck  off  for  himself,  for  the 
purpose  of  advertising  bis  oivn  business  of 
makinf^  dies,  was  a  breach  of  trust  towards 
the  defendant  which  would  have  entitled  the 
latter  t«  have,  at  least  if  the  nHitter  were  of 
■uflloient  consequence,  an  injunction  to  re- 
strain the  plaintiff  from  using  the  folders 
thus  wrongfully  obtained,  and  to  a  decree  or- 
dering IJiem  to  be  destroyed.  Morison  v. 
Uoat,  n  Hare,  241 ;  Prince  Albert  v.  Strange, 
2  De  G.  A  S.  052,  1  Macn.  A  G.  25;  Tack  v. 
Friettcr,  L.  K.  19  Q.  B.  Div.  029;  Pollard  v. 


Pkotographie  Co.  L.  R.  40  Ch.  Div.  34S.  As- 
suming, without  so  deciding,  that  title  to 
eighty  of  the  folders,  as  between  the  printer 
and  the  plaintilf,  passed  to  the  plaintiff  be- 
fore or  at  the  time  when  the  S,030  folders 
were  delivered  to  the  defendant,  he  still  can- 
not recover  in  this  action,  hecKUse,  by  his 
own  fraudulent  act  in  procuring  them  to  be 
made  for  his  own  use,  in  brea«h  of  the  trust 
reposed  in  him  by  the  defendant  to  make  no 
suoh  use  of  the  dies,  the  plaintiff  has  caused 
the  eighty  folders  to  be  so  mixed  and  con- 
fused wiUi  the  defendant's  goods  that  they 
cannot  be  distinguished,  and  the  plaintiff 
cannot  require  the  defendant  to  separate  the 
eighty  folders  from  his  own,  or  to  pay  the 
plaintiff  for  their  value.  They  were  not 
earmarked,  and  there  wB.a  do  way  to  distiit- 
guish  them,  and  the  confusion  of  them 
with  the  other  5,000  was  due  to  the  plaintiff's 
attempt  to  defraud  the  defendant  Ryder 
V.  Hatkainay.  21  Pick.  298,  304.  See  WiU- 
ard  V.  Ri>e,  U  Met.  493,  46  Am.  Dec  226; 
SrnUh  V.  Banbom,  6  Gray,  134;  Steams  v. 
Herrick,  132  Mass.  114;  Uoort  v.  Reading, 
167  Mass.  322.  328,  45  N.  E.  T60. 

Judgment  to  be  entored  for  th«  defendant 
notwiUistanding  the  verdict. 


contract  or  trust.  There  are  soine  cases,  how 
ever,  very  ilmllBr  Id  other  nspeclB,  which  di 
not  invalTS  an;  contract  at  trust  relation,  bu 
which  ma;  be  meotloaed  here  as  bearing  li 
■Dme  degree  upon  the  property  rights  Involved 
In  this  class  of  cases.  Thej  mar  be  briefly  no- 
ticed as  (oIIowb: 

At  common  law.  the  owoer  of  a  picture  has 
a  right  before  publlratloD  la  prevent  anj  cop; 
being  made  of  It.  Where  a  picture  Is,  with  the 
coDKDt  of  the  owner,  exhibited  for  tbe  purpose 
Of  oblBlnlDB  sabscrlbers  tor  an  engraving  to  be 
made  from  tbe  picture,  and  with  the  Intima- 
tion that  It  must  not  be  copied,  the  court  of 
chancerj  ma;  restrain  the  publication  at  copies 
of  such  picture,  made  by  a  person  whose  knowl- 
edge of  the  picture  la  acquired  from  sucb  ei- 
hlbltlon.  Turner  v.  BoblDson,  10  Ir.  Ch.  Rep. 
BIO.  AfflrTnIng  10  Ir.  Ch,  Bep.  121. 

t  tbe  Invitation  of  lii<  plalntllf.  a  photog- 


r  her 


pholograpb.  He  made  no  charge 
turn  for  tbe  sitting  gave  her  a  number  of  com- 
plimentary copies.  He  neither  received  nor  ex- 
pected payment,  but  reproduced  and  multi- 
plied copies  which  he  sold.  Held,  that  the 
plaintiff  had  a  copyright  In  tbe  pbatograph  as 
author,  and  that  the  mere  permission  of  the 
Bitter  to  take  It  did  not  conatltute  it  a  photo- 
graph  "executed  tor  on  behalf  of  an;  other  per- 
son tor  a  good  or  valuable  con  si  deration"  with- 
in the  proTlao  of  |  I  of  tbe  copyright  act  of 
1862.  Ellis  V.  UarabaU,  64  L.  1.  Q.  B.  N.  B. 
TB7. 


Ch.  I 


e  the 


estlon  InvD 


yrlght,  under  act  of  1862,  2G  &  S6 
Vict.  chap.  68,  |  1.  providing  that  when  any 
negallve  of  a  photograph  shall  be  made  for  any 
other  person  tor  a  good  or  valuable  consldera- 
tiOQ,  tbe  person  >o  aelllng  or  disposing  of.  or 
msking  or  executing,  the  same  sbal]  not  retain 
the  copyright,  unleia  the  njoe  be  reserved  In 
writing,  and  tbe  pbotograpber  made  a  specialty 
at  aelllng  pbulograpbs  of  sporting  celebrities, 
It  was  said:  "It  was  a  photograph  of  Cross- 
land,  but  It  Is  not  pretended  that  he  was  to  have 
the  negative  or  any  right  of  property  In  IL  It 
00  L.  R.  A. 


aeenia  to  me  that  a  man  cannot  be  said  to 
make  a  pbatograph  for  or  on  behalf  of  anothM 
wbcm.  that  other  Is  not  entitled  to  have  tbe  neca- 
tlve  at  the  photograph  when  made." 

In  Snow  V.  Laird,  SB  C.  C.  A.  Sll.  98  Fed. 
Kep.  S13,  the  plalntlfF  bad  a  photograph  of  a 
Javanese  bride  and  rrooni  that  was  not  copy- 
righted, and  the  defendant  bought  one  of  the 
copies,  and  sub  sequent  ly  plaint  Itt  caused  the 
negative  to  ba  slightly  altered  by  patting  a  cane 
In  tbe  groom's  band  in  addition  to  an  umbrella 
and  marked  "copyrighted."  The  defendant  sent 
the  photograph  to  a  lithographer  to  have  a  ball- 
tane  plate  made,  and  the  lithographer  used  tbe 
one  made  for  plaintiff,  erasing  tbe  word  "copy- 
righted." In  an  action  by  plaintiff  for  an  In- 
fringement of  copyright,  no  qneation  seema  to 
have  been  made  in  tbe  case  as  to  the  abuse  of 
property  right  in  the  half-tone,  and  the  action 
waa  almply  far  an  Infringement  of  a  copyright, 
and  tbiB  failed  because  the  photograph  bad  beta 
on  public  sale  before  copyrighted. 

In  DIelman  v.  White.  102  Fed.  Bep.  892.  It 
was  said;  "In  general,  when  an  artist  Is  com- 
missioned to  execute  a  work  of  art  not  In  exist- 
ence at  the  time  the  commission  Is  given,  the 
burden  of  proving  that  he  retains  a  copyright 
In  tbe  work  of  art  executed,  sold,  and  delivered 
□□der  the  commission  reata  heavily  opon  the 
artist  himself.  If  a  patron  gives  a  commission 
to  an  artist,  there  appears  to  me  a  very  strong 
Implication  that  the  work  of  art  commissioned 
Is  to  belong  onreaervedly  and  without  limita- 
tion to  tbe  patron.  It  la  not  necessary  to  de- 
cide It  the  artist  retains  the  right  to  make  for 
another  a  replication.  Reproduction  by  the 
artist  may  be  a  question  of  artistic  ethics  rath- 
er than  of  law ;  bat  that  tbe  patron  has  a  right 
to  make  and  permit,  to  any  extent,  reprodnc- 
tlous  of  tbe  work  of  art  sold  to  him,  appears 
to  me  plain,  unless  the  contrary  Is  plainly  set 
out  In  the  contract.  .  .  .  While,  however, 
aa  accepted  commiaslon  to  paint  a  picture  ordi- 
narily imports  an  unrestricted  right  of  repro- 
duction in  the  patron,  it  la  doubtless  posalblst 
by  apt  expressions  In  the  contract  for  the  artist 
to  retain  the  copyright  for  himself." 

It  Bbould  be  notloed  that  this  note  la  not  In- 
tended to  Include  tbe  snbjscts  of  capyrlgbt  or 


19M. 


LsmAC  V.  CLBuxiraa. 


401 


tndemmi^  or  tbi  oonunom-law  rlzht  of  muiQ- 

Prior  to  tiM  copTrlfbt  it,w  of  1846,  wblch 
protect«d  pbotographa.  It  wu  bald  tbml  ma  u- 
tloa  for  damasM  would  not  li«  for  pirating  ctr- 
talD  atleicd  "prlnta  and  engraTinc*"  wbera  tbe 
defendtuiti  purchased  a  pbotograpble  pletnre 
and  mul«  naiatlTeB  from  [be  eame,  and  uld 
tbe  print*  In  the  markat.  Wood  r.  Abbott,  E 
Blatebt.  S2S,  Fed.  Caa.  No.  17,638.  Iti  tbU 
caae  tbe  aetloD  Msma  to  bare  been  baaed  aole- 
I7  upon  tbe  claim  tbat  thty  wore  protected  bj 
tbo  roprrlgbt  act  of  1B31,  aod  no  claim  ap- 
pears to  bare  been  made  for  h  rlgbt  of  property 
oatalde  of  tbe  law  of  eopjrltrbt. 

Wbere  tbe  plaintiff  loaned  aoma  pbotograph 
portraits  to  tbe  proprietor  of  a  newapaper  for 
tbe  parpoae  at  being  engraTed  and  publlsbed  In 
tbat  Dcwipaper.  and  tbe  trustee  of  tbe  proprie- 
tor aold  Um  newipaper  witb  about  olnetr  en- 
grared  portraits  belonging  to  plaintiff,  and  tbe 
defendant  bougbt  tbose  portialts  and  made  new 
negatlTe*  and  publisbed  and  sold  copies.  It  was 
held  tbat  tbe  plaintiff  waa  entitled  to  an  Injaae- 
tlou  and  nominal  damages,  and  also  to  recorer 
the  original  pbotogiapb*  under  a  count  In 
detinue.  Uajall  t.  Blgbe;,  1  UurlsC.  *  C.  148, 
10  Wee*.  Bep.  631,  31  L,  J.  Eieb.  N.  8.  8ZS,  S 
Jar.  N.  a  622. 

Id  Farton  t.  Prang,  3  Cliff.  58T,  Fed.  Caa. 
Ho.  10,781,  It  was  aald  tbat  If  tbe  sale  aod  de- 
llTorr  of  a  picture  b;  tbe  artist  Is  abaolute  and 
■mcoadltlonal,  tbe  whole  property  paasei  to  tba 


purchaser,  Including  tba  right  of  pnbltcatloik. 
unleis  It  Is  protected  bj  copyright. 

Wbere  two  maps  owned  by  two  real-estata 
brokers  were  suppoaed  to  be  tbe  onl;  onea  re- 
maining after  tbe  Chicago  Ore,  and  they  aold 
one  of  tbe  maps  to  tbe  city  of  Chicago  foe  pub- 
lic use  wliboat  restriction,  It  was  held  tbat  any 
person  could  make  a  copy  of  the  same.  Rees  *, 
Peltier,  TS  111.  4TB.  It  waa  furtber  held  that, 
Bi  one  of  the  veadora  waa  a  member  of  the  city 
council  which  Irought  the  map  for  fS.OOO,  be 
was  eatopped  from  aattlng  up  any  alleged  re- 
Btrlctlons. 

There  are  other  cases  Involving  ijaestlona  of 
tbe  right  of  a  person  to  prevent  tbe  publication. 
Without  his  consent,  of  bla  photograph.  Tbesa 
have  been  considered  In  a  note  to  Corllee  v. 
Walker  (C.  C.  D.  Maas.)  31  L.  R.  A.  2S3.  on  the 
Late  Of  Privacu.  Kindred  questions  are  In. 
rotved  lit  (be  case  of  Atklnaon  r.  Doberly  A  Co. 
(Ulch.)  46  L.  B.  A.  ZIB,  80  N.  W.  S8S,  but 
those  questions,  so  far  aa  they  Involve  tbe  right 
to  publlah  the  portrait  of  another  when  there 
la  uo  gueatlon  of  contract  or  trust  Involved,  are 
not  here  conaldered. 

It  will  be  seen  from  a  consideration  of  all  the 
cases  above  mentioned  tbat  tbe  courts  quits 
generally  sustain  the  doctrine  of  LEvriAti  v. 
Clkkehts,  and  d«ny  tbe  right  of  a  pbotogi«- 
pher  or  engraver  to  use  negative!,  dies,  or  cats 
which  be  has  been  employed  to  make  tor  an- 
other, except  In  the  execution  of  bis  contract, 
or  foe  tbe  beneflt  of  tbs  person  for  whom  bs 
tnade  them.  j,  x« 
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able  to  pay"  the  d 
"or  bring  tbe  same  Into  court  to  be  paid  to" 
defendant  upon  a  ttajiefer  of  the  collateral,  la 
■uffldent.  elnce  tbe  technical  rulea  governing 
pleas  of  tender  In  actions  at  law  are  Inapplic- 
able In  equity. 


(April  SO.  IMO.) 


•PKtloB,  to  accept  a  leaa  sum  than  the  debt- 
or owes.  In  foil  aatlsfactlon  of  tbe  debt.  Is  a 

imdum  poctun,  and  cannot  be  enforced. 
■.     An     Ksreemnt     br    a     oFedltoF     to 

■bate  a  portion  of  hta  debt  payable  In 

Instalments  and  secured  by  collateral,  which 

Is  not  to  be  eold  until  after  the  maturity  of 

the   last   Instalment,   In   conglderatlon    of  Ita 

Immediate  payment,     Is    valid,    and    may   be 

■peclflcally  enforced  by  a  court  of  equity. 
S.     Mere  awppreiialoB  br  a  debtor  of  tb* 

fact   tbat   aeKotlatlona     are    pea  dins 

for  a  sal*  of  tbe  plant  of  a  eorpora- 

IIOB.  shares  of  stack  In  which  ba  bas  pledged 

as  collateral  security  for  his  debt,  and  that 

SDcb  sale  will  mors  than  double  the  value  of 

the   stock.    Is  not  a   fraudulent   concealment 

wblch    will    Invalidate   an   agreement   by   the 

creditor  to  release  tbe  collateral  and  abate 

B  portion  of  tbe  debt  In  consideration  of  Ita 

Immediate  payment  some  m  on  tba  before  ma- 
turity, since  the  debtor  occuplea  no  dduclary 

relation,  and  Is  under  no  obligation  to  apeak. 
4.     Aa  aTement  IB  aa  aotloa  for  ape- 

^fto  perform  an  ee    of    a    eoatrafSt   to 

abate  a  portion  of  a  Aeb(  and  release 

Nora. — Aa  to  silence  or  failure  t«  state  factsi  bany  Brewing  Co.  (Cal.)  5  L.  B.  A.  438-,  Am- 
«■  constltntlng  fraud,  see  Jackson  t.  Combs  <D.    herst  College  r.  RIteb  (N.  T.>  ST  L.  EL  A.  805 ; 
0  1  L.  R.  A  743,  and  note;  notes  to  Daws  v.    Boss  T.  Barclay   <Pa.)  46  L.  B.  A.  S&2 :  and 
Uorria  (llass.)  «  L.  B.  A.  1S8  1  Tappan  v.  Al- '  BUCkpole  v.  Hancock  (VU.)  4B  L.  B.  A.  814. 
«)  L.  R.  A.  26 


APPEAL  by  defendant*  from  a  decTM  of 
the  Circuit  Court,  No.  2,  of  Baltimoro 
Citj  in  favor  of  plaintiffs  in  a  suit  brought 
to  compel  specific  performance  of  ft  contract 
to  settle  a  claim  which  defendants  had 
against  plaintiff  Dunan.      Alarmed. 

The  facts  are  stat«d  in  the  opiuioas. 

JifMsrs.  Georie  WUt«loek  and  Fr«ak 
G.  Tnratir,  for  appelluits; 

The  understanding  or  agreement  reached 
in  New  York  city  on  December  3,  18f>8,  did 
not  constitute  a  contract  enforcesible  in 
equity:  First,  because  there  was  no  suffi- 
cient consideration  for  the  forgiveness  of  the 
turn  of  (2,000;  and,  secondly,  because  even 
if  the  court  flnds  a  sufBcient  consideration 
for  the  agreement,  the  1att«r  is  voidable,  at 
the  option  of  the  appellants,  for  the  fraud 
or  deception  established  by  tbe  evidence^ 

The  payment  of  a  smaller  sum  In  sktistao- 
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tloa  of  A  larger  it  DOt  &  good  diecharga  of 
the  debt,  jJtbough  the  creditor  agrees  U 
eept  it  as  auch. 

Oeu0r  T.  ferchner,  4  Gill  A  J.  306,  23  Am. 
Dec.  see;  RoKr  v.  Anderson,  SI  Md.  SOS. 

The  mere  agreement  to  accept  the  leeeer 
■um  is  nudum  paotum. 

Oeiser  t.  Kerahner,  i  Gill  A  J.  305,  23  Am. 
Rep.  606;  Htattmote  t.  Orooicihankt,  Z  T. 
24. 

But  Uie  actual  payment  of  a  Icse  iimi 
fore  the  whole  ii  due,  or  any  collateral  o 
■ideration,  creates  a  Bufficient  considaration 
for  the  forgiveness  of  the  balance. 

An  accord  must  be  actually  performed  to 
discharge  a  contract. 

1  Am.  ft  Eng.  Enc.  Law,  pp.  240,  24 
Noe  v.  Chrutie,  SI  N.  Y.  273;  Keen 
Vaughan,  48  Pa.  479;  Bainet  v.  Hainet,  4 
Hd.  Ch.  13G;  Qeiger  v.  Green,  4  Gill, 
472;  Tyton  v.  Watts,  1  Md.  Ch.  13;  O'Brien 
T.  Penz,  48  Md.  662 ;  Miller,  Eq.  I  S67 ;  BUp- 
ham,  Eq.  \  373;  Adams,  Eq.  1  78. 

In  procuring  an  agreement  the  conceal- 
ment of  an  important  fact  which,  if  commu- 
nicated, would  have  prevented  tjie  consum- 
mation  of  the  agreement,  constitutes  such 
fraud  or  unfair  dealing  as  mtitles  the  in- 
jured par^  to  promptly  rescind  the  contract. 

Etlard  V.  Llandaff,  1  Ball  &  B.  250:  Pom. 
Eq.  Jut.  H  905,  2d  ed.  SOI,  902,  SEO;  Tate  v. 
WiUiamaon,  L.  R.  2  Ch.  69;  Bench  t.  Shel- 
don, 14  Barb.  66;  1  Am.  ft  Eng.  Enc.  Law, 
p.  428;  Stafford  v.  fiooon,  1  Hill,  63S,  37 
Am.  Dec.  366 ;  Brown  v.  Montgomery,  20  N. 
T.  2S7,  75  Am.  Dec  404;  2  Kent,  Com.  482, 
483. 

In  equl^  many  transactions  are  presumed 
or  inferred  to  be  fraudulent  from  attending 
drcum stances,  the  relations  of  the  parties,  or 
the  Bubject'matter  of  the  contract,  which  are 
not  fraudulent  at  law,  where  the  rule  is  that 
fraud  baa  to  be  prov^, 

Biepham,  Eq.  F  201,  5th  ed.  Hf  205-217; 
Miller,  Eq.  1  SB2;  Ourley  v.  Hiteahue,  6 
Qill.  223. 

It  was  incumbent  upon  Dunan  to  disclose 
to  Wagener  the  circumstances  which  had  af- 
fected the  value  of  tbe  Rasin  company's 
stock  held  by  the  Chicora  company. 

Tate  V.  WilUamaon,  L.  R.  2  Ch.  64. 

Accord  and  satisfaction  are  void  for  sup- 
pression of  any  material  statement. 

1  Am.  ft  Ene.  Enc.  Law,  p.  423;  Stafford 
V.  Bocon,  1  Hill,  536,  37  Am.  Deo.  366;  Dol- 
sen  V.  Arnold,  10  How.  Pr.  51^8. 

In  a  campaaition  with  creditors,  any  de- 
parture from  good  faith  in  the  slightest  de- 
gree avoids  the  transaction,  the  strictest 
good  faith  being  required. 

6  Am.  ft  Kng.  Enc  Law,  2d  ed.  p.  392. 

Any  misrepresentation  or  aupprcflsion  will 
be  fraud,  such  as  false  statements  as  to  tbe 
amount  of  property,  debts,  etc. 

Befter  v.  Cakn,  73  111.  206;  Seving  v.  Oale, 
28  Ind.  486. 

The  test  is  whether  the  party  would  have 
entered  into  the  contract  if  the  representa- 
tion had  not  been  made,  or  if  there  bad  not 
been  this  concealment. 

Bispham,  Eq.  4th  ed.  fl  216;  PuUford  t. 
BOL.  R.  A. 


RioJiorda,  17  Beav.  87;  Oeorge  t.  Taylor,  66 
Tei.  102. 

The  perpetrator  of  a  fraud  is  liable  \a 
one  who  has  been  induced  to  enter  into  a 
contract  in  the  belief  that  the  representa- 
tions by  acts  of  suppression  are  true. 

Labbe  v.  Corbett,  69  Tex.  503,  B  S.  W.  808. 

The  plea  of  tender  without  profert  in  ourta 
is  bad. 

lioper  V.  Jones,  66  Md.  611;  Pom.  Eq.  Jur. 
I  1407 ;  Bamberger  v.  JoKruon.  86  Md.  41,  37 
Atl.  900. 

The  interposition  of  a  court  of  equity  ia 
granting  relief  by  the  enforciiiiient  of  any 
contract  is  not  a  matter  ex  dcbilo  juatitux. 
To  warrant  the  court's  interference  the 
terms  of  the  contract  must  be  fair,  and  it 
must  be  founded  upon  an  adequate  conaidera- 
tioD,  and  be  made  under  circumstances  com- 
mending it  to  the  favorable  apprebeosion  of 
the  court. 

O'Brien  v.  Pentz,  48  Md.  577 ;  Bamberger 
V.  Johnson,  80  Md.  41,  37  Atl.  900;  Bomer 
V.  Woodland,  68  Md.  511.  41  Atl.  1079. 

A  court  of  equity  will  never  coerce  the 
specific  performance  of  a  contract  for  a  party 
who  has  not  acted  fairly,  openly,  and  with- 
out suppression  of  any  important  fact  or  the 
expression  of  any  falsehood. 

Ourley  v.  Biteshue,  5  Gill,  223:  Crone  v. 
Judik,  86  Md.  67.  38  Atl.  129,  131:  Bet/ield 
Y.  Willeif.  105  111.  286;  Byars  v.  Slubbs,  85 
Ala,  256,  4  So.  755:  Pom.  Eq.  Jur.  1   1405. 

Nor  will  a  court  of  equity  decree  speciQe 
performance  in  a  doubtful  case,  where  tbe 
bargain  is  unconscionable,  where  the  object 
is  to  defraud  creditors,  or  where  the  com- 
plainant comes  with  unclean  hands. 

Miller,  Eq.  Ht  658,  681;  Phelps,  Eq.  11 
225,  256 :  Toj/ior  v.  Von  Bchraeder,  107  Mo. 
200,  16  S.  W.  676;  Cadman  v.  Bomer,  18 
Ves.  Jr.  10;  Bispham,  Eq.  f  376. 

It  is  not  even  necessary  for  the  appellants 
to  show  aa  strong  a  case  in  resisting  speciHe 
performance  as  if  they  were  seeking  to  have 

Savage  t.  Brockaopp,  18  Ves.  Jr.  335; 
Cadman  r.  Homer,  18  Ves.  Jr.  10;  Davis  v. 
8ymond4,  1  Cox,  Ch.  Ca».  406;  Fry,  Spec. 
Pert.  H  387 ;  Miller,  Eq.  I  658. 

Silence  which  would  not  constitute  fraud 
may  yet  constitute  such  unfairness  in  a  con- 
tract aa  to  stay  the  hand  of  the  court. 

Turner  v.  Green  [1896]  2  Ch.  205. 

Mr.  Frnnk  Gosuell,  for  appellees; 

The  payment  of  part  of  a  debt  before  its 
aturity  is  sufllcient  considerntion  for  a  re- 
lease of  the  residue,  and  payment  of  a  less 
sum  in  a  dilTerent  mode,  or  an  agreement  to 
transfer  personal'  property  in  payment,  will 
have  a  like  eHect. 

PinneV»  Case,  5  Coke,  117;  Bidder  v. 
Bridges,  L.  R.  37  Ch.  Div.  406;  Ooddard  t. 
O'Brien,  L.  R.  9  Q.  B.  Div.  37 ;  Lincoln  Sav. 
Bank  £  S.  D.  Co.  v.  Allen.  27  C.  C.  A.  87,  4ft 
U.  S.  App.  498,  82  Fed,  Rep.  148;  itaddwe  T. 
Bevan,  39  Md.  499;  Very  v.  Levy,  13  How. 
345,  14  L.  ed.  173;  ^onnenber^  v.  Rtedel,  16 
Minn.  86,  GIL  72;  Jaffray  v.  Davis,  124  N. 
y.  184,  11  L.  R.  A.  710.  26  N.  E.  351. 

Not  only   did   the  appellees    tender   tbe 
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Bmoiint  due  undci  the  oompromise  agree- 
ment in  this  c&se,  but  they  have  always  Deen 
ready  to  perform  at  all  times  since  the 
agreament  trae  made.  ThiB  ia  all  tliat  is 
necessary  to  entitle  them  to  relief. 

Veiff  V.  Levy,  13  How.  357,  H  L.  ed.  178; 
AU«n  T,  Blague,  Cro.  Jac.  89;  Kaye  v.  Wag- 
horne,  1  Taunt.  42S;  Baylcy  v.  Homan,  3 
Bing,  N.  C.  91G;  Bradley  v.  Qregory,  2 
(-'uiupb.  383;  LaidUiu/  v.  Urjjan,  2  Wheat. 
178,  4  L.  ed.  214;  Tumor  v.  Oreen  {18S5]  2 
Ch.  206. 

The  pending  negotiations  for  the  sale  of 
the  RaiiD  company  property  were  not  such 
material  facts  as  Dunan  should  have  dis- 
closed to  Wagener. 

Turner  v.  Green  [1895]  2  Gh.  206;  Fry, 
Spec.  Pert.  3d  cd.  p.  320;  Earria  v.  Tyton,' 
24  Pa.  350,  04,Ain.  Dec.  661;  Fo(t  v.  Mack- 
retk,  2  Bro.  Ch.  420;  Fleming  t.  Slooum,  18 
Johns.  406,  9  Am.  Dec.  224 ;  Verwo*  t.  Kegt, 
12  East,  632. 

A  purchase  is  not  made  fraudulent  by 
the  fact  that  the  purchaser  knows  himBelf 
to  be  insolvent  at  the  time  of  the  purchase, 
and  does  not  inform  the  seller,  aluiough  he 
imowa  at  the  time  that  the  seller  is  ignorant 
of  the  fact,  and  has  not  the  means  of  ascer- 
taining IL 

Powell  V.  Bradlee,  9  Gill  &  J.  222;  Digg* 
V.  Denny,  86  Ud.  128,  37  Atl.  1037. 

Had  Dunan's  motives  for  making  the  oom- 

Komite  been  false,  yet  .the  agreement  would 
binding  upon  the  appellants. 
Ayrd  v.  Rantrmm,  86     Md.  414,    36  AU. 
1099. 

Mr,  Tlomma  K.  '-"-^"i  appellee,  in 


]Co8hev*r,  Ch.  J.,  deliTsred  the  opinlcHi 
of  tbe  court: 

This  proceeding  was  oommenced  by  a  bill 
in  equity  to  procure  tbe  specific  performance 
of  an  agreement  proposed  on  the  3d  and  ac- 
cepted on  the  6tb  day  of  December,  1898,  and 
thus  concluded  between  Dunan,  one  of  the 
plaintifFg.  and  tbe  Cbicora  Fertilizer  Com- 
pany, through  Wagener,  its  treasurer  and 
agent.  The  decree  of  the  circuit  court  of 
Baltimore  city  was  in  favor  of  the  plaintiffs, 
and  the  defendants  have  appealed.  The 
(acts  which  it  is  necessary  to  state,  in  order 
that  the  legal  questions  involved  may  be 
properly  presented,  are  disclosed  by  the 
pleadings  and  the  evidence,  and  are  as  fol- 
lows: Dunan  was  indebted  to  the  Chicora 
company  in  a  considerable  sum  for  fertilizers 
purchased  by  him  from  it.  When  his  pay- 
ments fell  due  he  was  unable  to  meet  them, 
and  on  June  22,  1898,  a  written  agreement, 
under  seal,  was  entered  into  between  him 
and  the  company  whereby  the  sum  of  96,069.- 
08,  part  of  tbe  total  indebtedness,  was  to  be- 
come payable  December  1,  1898.  and  the  resi- 
due at  later  periods  which  will  be  stated  in 
a  moment.  As  security  for  the  payment  of  the 
Qrat-named  sum,  Dunan  delivered  to  the  com- 
pany bills  receivable — promissory  notes  ow- 
ing to  him—aggregating  94,872.32 ;  and  these 
were  to  be  collected  by  the  company  and  ap- 
plied to  Dunan's  indebtedness.  The  remain- 
60  L.  R.  A. 


ing  indebtedness,  amounting  to  96,088.62, 
was  made  payable  in  equal  instalments,  to 
fall  due  on  the  Ist  day  oi  January,  February, 


the  company  221  shares  of  the  capital  stock 
of  the  Rasin  Fertilizer  Company  and  a  claim 
of  £3,333.33  which  be  held  against  the  Ches- 
apeake Guano  Company.  Tbis  stock  had, 
however,  been  previously  hypothecated  to 
several  banks  for  (6,800  due  by  Dunan  to  the 
banks.  Tbe  Chicora  company  paid  this  indebt- 
edness, and  accordingly  took  the  stock  as  col- 
lateral for  the  96,088.62  due  to  the  company 
and  for  the  95,800  advanced  by  it  to  liberate 
the  stock  from  the  antecedent  pledge  to  the 
banks!  The  Chicora  company,  tJierefore, 
held  tbe  stock  as  collateral  for  911,888.62; 
but  this  stock,  by  the  terms  of  tbe  agreement, 
was  not  to  be  sold  by  the  company  before 
May  1,  1890.  With  the  first  part  of  the  in- 
de^tedneaa  practically  settled  by  the  trans- 
ferred bills  receivable,  and  not  included  in 
the  $11,888.62,  which  formed  the  basis  of  the 
adjustment  finally  made,  and  with  no  por- 
tion of  the  other  indebtedness,  which  was  se- 
cured by  the  pledge  of  the  Rasin  company's 
stock,  yet  due,  Dmuin  met  Wagener,  by  ap< 

?)intment,  on  December  3,  1898,  in  Nev 
ork.  At  that  interview  this  is  what  trans- 
pired, according  to  Dunan's  testimony:  "I 
met  Mr.  Wagener  at  t^e  appointed  time,  and 
told  bim  that  I  had  a  friend  who  would  be 
willing  to  lend  me  99,000  in  full  payment  for 
the  amount  due  him  of  911,888.62,  and  that 
was  the  best  aetUement  I  oould  nuke  for 
some  time  to  oome.  I  told  him  that  I  was 
trying  to  get  on  my  feet,  and  would  appreci- 
ate the  settlemoit.  He  said  he  could  not  ac- 
cept it,  and  after  some  thought  made  me  a 
proposition  back  of  a  difference  on  the  ac- 
count of  92,000.  I  asked  him  if  he  would 
hold  the  proposition  open  unUl  the  6tb  day 
of  December,  until  I  could  submit  the  some, 
as  1  did  not  have  the  authority  to  accept  that 
settlement,  which  he  agreed  to.  Then  I  left 
him."  Wagener's  version  of  what  took  place 
is  as  follows:  "I  think  he  wanted  me  to  re- 
duce the  account  between  twenty-five  hun- 
dred and  three  thousand  dollars  on  the  whole 
claim.  1  finally  agreed  that,  if  he  could  ar- 
range with  his  friend  or  friends  to  settle  the 
claim  within  92,000,  1  was  willing  to  lose 
$2,000  on  the  business  to  help  him  out." 
The  proposition  of  Dunan  having  been  met 
by  this  counter  proposition  from  Wagener, 
Dunan  returned  to  Baltimore,  and  conferred 
with  Mr.  Lanahan,  who  was  to  furnish  the 
$9,000  already  alluded  to;  and  Dunan  was  fi- 
nally authorized  by  Mr.  lAnahan  to  telegraph 
Wagener  accepting  the  proposal  to  abate  tbt 
$2,000,  and  naming  the  14th  day  of  Decem- 
ber as  tbe  time  for  payment.  Tlie  telegram 
is  in  these  words;  'My  party  accepts  our 
transaction;  will  pay  over  money  Wednes- 
day, December  14Ui,  for  the  two  accounts, 
net  nine  thousand  eight  hundred  and  eighty- 
eight,  less  number  of  empty  bags  now  on 
band  your  works  at  five  cents.  This  ia 
agreeable  to  your  proposition."  On  the 
same  day  Wagener  wrote  in  reply:     "Your 
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two  tclegrtuns  ar«  to  hand,  sod  I  will  attend 
to  the  matter  when  I  reach  Charleston.  I 
will  leave  here  on  friday.  Send  me  to 
Charleaton  a  memorandum  of  bags.  I  pre- 
sume you  wish  me  to  draw  with  securities 
attached  to  draft."  This  is  the  agreement 
which  the  Chicors  campan;  afterwards  re- 
fused t«  carr^  out,  and  it  is  to  procure  a 
decree  requiring  it  to  be  epecifically  per- 
lormed  that  the  peniding  bill  was  paaaed. 

The  first  question  which  arises  is  whether 
tiiis  contract  is  valid  and  binding.  Before, 
however,  discussing  that  question,  the  rea- 
sons assigned  by  the  Chicora  company  for  its 
nonperformance  of  the  agreement  will  be 
■tated,  and  thus  a  connected  narration  of 
the  facts  will  he  preserved.  When  this 
agreement  of  June  3d  and  5tb  was  made,  ne- 
f;otiationi  were  pending,  and  had  been  pend- 
ing some  while  before,  between  the  Kasin 
company,  through  Dunan,  and  the  Virginia 
tl,  Carolina  Chemical  Company,  for  the  pur- 
chase by  the  latter  of  the  real  estate  and 
factory  of  the  former;  and  on  December  2d 
Dunan  submitted  to  the  board  of  directors 
of  the  Rasin  company  a  proposition  for  that 
purchase.  A  meeting  of  the  Raain  company 
■tockholders  was  called  to  assemble  on  the 
12th  of  December  to  consider  the  proposal. 
Dunan  was  not  aware  when  he  made  the 
agreement  of  December  3d  and  Sth  that  this 
meeting  had  been  called.  He  did  not  know 
whether  the  sale  would  he  consummated  or 
not.  When  the  Rasin  company  stocl^  owned 
by  Duneu  was  pledged  to  the  Chicora  com- 
pany, it  was  worth,  as  was  supposed,  some- 
thing over  S30  a  share,  though  Mr.  lAnahan 
had  told  Wegener  prior  to  the  pledge  being 
made  that  the  stock  was  worth  considerably 
more,  and  Wagener  considered  it  good  collat- 
eral. On  December  12th  the  proposal  of  sale 
was  accepted  by  the  stockholders  of  the 
Rasin  company,  and  a  price  was  obtained 
which  made  Uie  stock  worth  (62  a  share 
when  the  Rasin  company  went  into  liquida- 
tion. Dunan'fi  stock  having  t>een  trans- 
ferred to  Wagener,  the  Chicora  company  re- 
ceived, after  the  liquidation  commenced,  a 
dividend  of  fSO  per  share  on  February  3, 
189»,  and.  as  thpre  were  221  shares,  it  got 
111  cash  90,030.  This  sum,  with  the  value  of 
the  bags  belonging  to  Dunan  and  in  the  com- 

Eany's  possessiou,  made  90,'7S2.6g.  Deduct- 
ig  the  {2,000  allowed  by  the  agreement  of 
December  3d  and  Sth  from  the  total  indebt- 
edness of  tll,88S.e2  leaves  89,888.62,  and 
subtracting  from  that  the  (6,752.66  just 
named  makes  the  amount  due  by  Dunan  13,- 
12Q.9T.  This  sum  the  plaintiffs  tendered 
themselves  ready  to  pay  or  to  bring  into 
court  to  be  paid  to  the  Chicora  company. 
Because  the  Rasin  stock  became  more  valua- 
ble, by  reason  of  the  sale  of  the  Rasin  com- 
pany's property,  than  it  was  when  pledged, 
the  Chicora  company  refused  to  carry  out 
the  agreement  of  December  3d  and  Sth  to 
abate  $2,000  of  its  claim  against  Dunan ;  and 
it  is  alleged  that  the  failure  of  Dunan  to 
communicate  to  Wagener,  when  that  agree- 
ment was  made,  the  fact  that  a  proposal  to 
purchase  the  Rasin  company  property  had 
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been  submitted,  was  such  a  ccmcealment  ot  a 
material  circumstance,  which  ought  to  bava 
been  disclosed,  as  to  render  the  agreement 
for  an  abatement  null  and  void.  And  this  is 
the  second  legal  question  brought  up  by  the 
record.  Something  was  suggested  in  the  ar- 
gument about  Dunan  having  received  &  com- 
mission amounting  to  nearly  90,000  for  ef- 
fecting the  sale  of  the  Rasin  company's  prop- 
erty, ajid  it  was  contended  that  be  ought, 
also,  to  have  apprised  Wagener  of  that;  but 
we  need  only  observe  in  relation  to  that  sub- 
ject that  no  pait  at  that  commission  went  to 
Dunan,  because  the  whole  of  it  was  applied 
to  the  payment  of  a  debt  which  be  owed  to 
another  person.  The  commissions  relieved 
him  from  that  debt,  but  did  not  put  him  in 
funds,  and  of  funds  he  was  apparently  great- 
ly in  need.  It  is  perfectly  true  that  the  in- 
terposition of  a  court  in  grantJag  relief  by 
the  enforcement  of  4  contract  is  not  a  matter 
ea  debito  jaatHia,  but  is  one  of  sound  judi- 
cial discretion,  controlled  byeetablished  prin- 
ciples of  equity.  To  warrajit  the  courts  in- 
terferecioe,  the  teriM  of  the  contract  most  b« 
fair  at  the  time  it  was  made,  for  it  is  imma- 
terial that  it  haa  become  leas  beneficial  to  one 
of  tlie  parties  by  force  ot  subsequent  circum- 
stances, unless  the  chsnge  is  due  to  the  fault 
of  the  party  seeking  to  enforce  it.  Coehratt 
V.  Paaoault,  54  Md.  16.  It  must  be  founded 
on  an  adequate  consideration,  and  must  b« 
made  under  circumstances  which  favorably 
commend  it  In  every  case  the  question 
must  be  whether  the  eiercise  of  the  power  of 
the  court  is  demanded  to  subserve  the  ends 
of  justice,  and  unless  the  court  is  satisfied 
that  the  agreehient  is  right  in  all  respects, 
it  refuses  to  interfere. 

We  come,  then,  to  consider  the  two  ques- 
tions already  mentioned,  viz.,  whether  the 
agreement  of  December  3d  and  5th  was 
valid,  because  founded  on  a  sufficient  consid- 
eration, and  whether  the  silence  of  Dunan — 
his  failure  to  voluntarily  disclose  whst  he 
knew  in  respect  to  the  pending  negotiations 
for  the  sale  of  the  Rasin  company's  property 
— ^amountcd  to.  a  fraudulent  concealment,  or, 
if  not  fraudulent,  whether  it  constituted 
such  a  concealment  as  will  prevent  the  en- 
forcement of  the  agreement  in  a  court  of  equi- 
ty. There  is  a  subsidiary  inquiry  relating 
to  the  BufRciency  of  the  tender,  but  that  will 
be  considered  later  on.  Confessedly  less 
money  was  to  be  paid  under  the  agreement 
of  December  3d  and  Cth,  in  settlement  of  the 
whole  of  Dunan's  indebtedness,  than  was  in 
fact  due  by  him  to  the  Chicora  company  un- 
der the  contract  of  June  82d.  The  payment 
of  a  less  sum  than  is  actually  due,  or  an 
apreement  to  pay  a  leas  sum,  will  not,  of  it- 
se1f,re1ease  th*  residue.  QeUer  v. Serahnrr, 
4  Uill  &  J.  305,  23  Am.  Dee.  505.  And  this 
is  BO  because  a  mere  agreement,  without  con- 
sideration, to  accept  a  less  sum  than  a  debtor 
owes,  and  to  accept  it  in  full  satisfaction  of 
all  that  he  does  owe,  is  simply  a  nudtim  poo- 
turn,  and  cannot  be  enforced.  But  that  is 
not  the  situation  we  are  dealing  with.  W« 
have  here.  It  is  true,  an  agreement  to  accept 
in  full  satisfaction  a  sum  which  is  CS-OOO 
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iMa  tluii  the  unount  resllj  dua;  bnt  tber* 
is  besidea  thii  a  consideration  underlying 
Um  Kgreemeut  uid  beueflcial  to  the  creditor 
which  lupporte  his  promiae  to  make  the 
abatemenU  There  is  nothing  unlawful,  im- 
moral, or  Bgainst  public  policy  in  a  creditor 
agreeing  to  accept  in  full  Mttlemoit  leaa 
thaa  ie  due  by  hia  debtor.  Such  an  agrEe- 
ment  is  neither  iRolum  tn  le  dot  malum  pro- 
hibitum. Iiike  other  ordinary,  everyday 
eontracta,  it  muat  not  be  inequitable  in  it^ 
terma  and  effect,  or  a  court  of  equity  will  not 
enforce  iL  It  must  have  an  adequ»t«  con- 
•ideratioB  to  support  it,  and  there  must  b« 
a  readineaa  and  ability  on  the  part  of  the 
debtor  to  perform  his  part  of  the  undertak- 
ing. If  these  conditions  or  conatituenta  ex- 
ist, there  is  no  reason  which  can  be  suggeated 
why  a  contract  of  the  kind  we  now  have  be- 
fore ua  should  not  be  apeciScally  enforced  by 
a  court  of  equity.  That  a  diatinct  and  defi- 
nite agreement  to  abate  $2,000  of  the  in- 
debtednesB  waa  entered  into  conditionally  on 
December  3d,  and  waa  finally  closed  on  the 
fith,  is  abundantly  clear  from  the  evidence. 
Tbe  teetimony  o(  Dunan  ia  explicit  to  this 
point.  He  made  a  different  proposal,  to  be 
■are;  but  that  was  met  by  a  counter  propo- 
■ition,  which  Dunan  waa  unable,  at  the  mo- 
ment, to  accepL  When  be  subsequently  aaw 
Ur.  Lanahan,  and  procxired  authority  to  pay 
the  larger  sum  demanded  by  Wogener,  and 
to  pay  that  sum  in  acceptance  of  Wegener's 
ofTttT,  Dunan  at  once  telegraphed  bis  accept- 
ance deaignating  the  precise  amount  to  be 
paid;  and  Wagener  wrote  on  the  same  day, 
after  the  receipt  of  that  telegram,  that  he 
would  attend  to  the  matter  when  he  rdched 
Gharleaton.  He  did  more.  He  requested 
Dunan  to  send  a  memorandum  of  the  bags 
vbicb,  at  an  agreed  value,  were  to  be  taken 
in  part  payment,  and  he  added,  "I  presume 
you  wiah  me  to  draw  with  securities  attached 
to  draft."  These  securities  were  tbe  shares 
of  Sasin  company  stock  and  the  account 
u^nst  the  Chesapeake  Guano  Company. 
'Hiere  ia  no  uncertainty  about  this  contract. 
It  waa  a  clear,  express  ai^eement  to  accept  in 
■ettlement  of  the  «11,888.G2  indebtedneas  the 
sum  of  ¥9,886.62,  less  the  value  of  the  bags, 
owned  by  Dunan  and  tben  at  the  Cbicora 
company's  worka  The  telegram  and  letter 
of  December  Gth,  in  conjunction  with  the 
verbal  testimony  of  Dunan  and  Wagener,  can 
mean  nothing  else.  The  contract  being  ihua 
definite  and  definitely  proved,  is  it  inequita- 
ble In  its  terms  and  efTect,  and  wh«  there 
a  suOicient  consideration  to  support  itt  Upon 
the  surface,  at  least,  there  is  nothing 
inequitable  in  the  contract.  A  creditor  has  a 
perfect  right  to  give  np  a  part  of  bis  claim 
if  he  chooses  to  do  so.  It  cannot  be  af- 
flmied  of  a  contract  by  which  a  creditor 
abates  a  part  of  his  claim  that  the  tact  of  an 
abatement  lieing  made  is,  in  itself,  inequita- 
ble as  respects  the  creditor  who  makes  the 
abatement.  If  the  contract  was  procured  by 
fraud  or  deception,  then  quite  another  ques- 
tion arises,  which  concerns,  not  the  equitable 
or  inequitabU  character  of  the  contract,  but 
lU  validity.  Wbether  fraud  or  deception 
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influenced  the  making  of  tbe  agreement  It 

a  subject  which  will  t>e  discussed  when  we 
come  to  consider  the  second  of  the  two  ques- 
tions which  underlie  this  case.  Was  there 
an  adequate  conaideration  supporting  the 
promise  to  abate  T  That  is  the  inquiry  which 
is  now  to  be  answered. 

A  consideration  is  "any  benefit  to  the 
promisor,  or  any  loss,  trouble,  or  inconven- 
ience to,  or  charge  upon,  the  person  to 
whom  tbe  promise  is  made."  £mer«on  v. 
tilater,  22  How.  43,  16  L.  ed.  305.  "Either 
benefit  to  the  promisor  or  detriment  to  the 
promisee  is  sufficient."  Branlly,  Contr.  ST. 
Accordingly  it  has  been  held  by  this  court 
that  if,  in  addition  to  the  part  payment  of  a 
debt,  there  l>e  some  other  collateral  consid- 
eration, such  as  in  law  is  sufficient  to  sup- 
port a  contract,  then  the  agreement  to  relin- 
quish the  residue  is  not  nullum  paotumj  and 
the  payment  of  less  than  the  whole  debt, 
with  the  superaddition  of  such  collateral 
consideration,  makes  a  good  accord  and  sat- 
isfaction. A  "collateral  or  additional  ciHi- 
sidetation  may  consist  of  anything,"  said 
this  court,  "which  would  be  a  burden  or  in- 
convenience to  the  one  party  or  a  possible 
benefit  to  the  other."  Maddua  v.  Sevan,  39 
Md.  469 ;  Booth  t.  Campbell,  16  Md.  669. 
In  the  case  just  referred  to  in  39  Md.  a 
guaranty  by  a  responsible  party  of  a  por- 
tion of  the  indebtedness  of  a  debtor  in  fail- 
ing circumstances  was  held  to  be  a  suffi- 
cient consideration  to  support  an  agreement 
by  the  creditor  to  relinquish  the  residue. 
The  actual  payment  of  the  amount  agreed 
to  be  paid  by  Dunan  would  have  constituted 
a  good  accord  and  satisfaction  if  the  col- 
lateral consideration  relied  on  was  sufflcient 
to  support  the  agreement;  but  tbe  question 
is,  not  whether  there  has  been  an  accord 
and  satiafaction,  but  whether  there  was  a_ 
valid  consideration  for  the  agreement  of" 
December  3d  and  Sth,  and,  if  there  was, 
whether  the  failure  of  the  creditor  to  per- 
form his  part  of  that  agreement  by  refusing 
to  accept  the  money  precludes  a  court  of 
equity  from  enforcing  it.  An  agreement 
which  is  sufficient  to  support  a  plea  of  ac- 
cord and  satisfaction  when  but  part  of  a 
sum  due  has  been  paid  and  accepted  in  dis- 
charge of  the  whole  is  an  agreement  found- 
ed on  a  valid  consideration;  and  It  is  ob- 
vious that  the  sufficiency  of  the  agreement 
is  altogether  independent  of  the  fact  of  pay- 
ment. If,  then,  the  agreement  ia  binding 
after  the  payment  of  a  leas  sum,  but  not  be- 
cause of  tbe  payment  of  a  less  sum,  It  Is 
equally  binding  before  payment,  because 
founded  on  a  considcrn tion  other  than  tho 
payment;  and  a  refusal  of  the  creditor  to 
perform  that  agreement  cannot  upon  any 
known  principle  change  it  from  a  valid  into 
an  invalid  agreement.  Now,  the  agreement 
of  December  3d  and  6th  undoubtedly  im- 
posed an  additional  burden  on  the  debtor, 
Dunan,  and  conferred  a  benefit  on  the  cred- 
itor, the  Chicora  company.  It  required  Du- 
nan to  pay  hia  indebtednees  several  montha 
before  it  was  due,  and  it  gave  to  the  Chi- 
cora  company   the  advantage  of   receiving 
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the  Bmoimt  agreed  to  be  paid  oonsiderablf 
in  advunce  ot  the  maturity  of  the  debt,  and 
enabled  it  to  receive  in  caih  utd  property 
what  it  coniented  to  accept  without  being 
obliged  to  wait,  under  the  contract  of  June 
22d,  until  the  lit  of  May,  1899,  before  real- 
izing on  the  collateral.  This  was  an  ade- 
quate conaideration  to  support  the  promise 
to  reduce  the  iudebtedaeBs  to  |9^6S.62,  as 
rtipuJated.  The  agreement  to  lelinquiafa  a 
part  of  the  debt  was  thernfore  not  nudum 
pactum.  Such  haa  been  the  distinct  ruling 
of  the  Supreme  Court  in  Very  v.  Leoy,  13 
fiow.  346,  14  L.  ed.  173.  Theae  were  " 
facts.  On  March  3,  1841,  Levy  executed 
writing  obligator}'  for  the  sum  of  94,000, 
bearing  7  per  cent  interest,  payable  to 
Lindfllej'  in  six  years  after  date,  and  secured 
the  same  by  a  mortage  on  real  estate.  By 
asBignmcst  from  Undstey  on  March  25, 
1841,  Veiy  became  the  owner  of  the  bond 
and  mortgage.  Four  years  before  the  bond 
fdl  due,  Levy  agreed  with  Very  to  deliver 
to  the  latter  within  twelve  months  from 
March.  1843,  jewelry  at  reasonable  prices 
in  eatiefftction  of  the  bond  and  mortgage, 
and  actually  did  deliver  part  of  the  goods 
to  the  value  of  nearly  Sl,900,  and  was  ready 
to  deliver  the  rems-inder,  which  he  kept  on 
hand  for  the  purpose.  In  April,  1848,  after 
the  maturity  of  the  debt,  Very  filed  a  bill  to 
foreclose  the  mortgage  securing  the  bond, 
and  Levy  set  up  in  defense  the  agreement 
for  a  settlement  in  jeweiry.  The  circuit 
court  of  the  United  States  for  the  district 
of  Arkansas  ascertained  the  amount  of 
goods  necessary  to  satisfy  the  unpaid  resi- 
due of  the  bond,  and  ordered  tiie  goods  to 
be  delivered  to  the  complainant  on  demand 
in  full  satisfaction  of  the  bond  and  mort- 
gage, decreed  the  mortgage  aatisQed,  and  di- 
rected the  complainant  to  pay  the  costs. 
This  decree  was  affirmed  by  the  supreme 
court,  and  in  the  course  of  its  judgment  it 
was  said:  "That  the  agreement  itself  im- 
ports a  consideration,  deemed  by  the  law 
valuable,  there  can  be  no  doubt.  An  agree- 
ment to  give  a  leas  sum  for  a  greater,  if  the 
time  of  payment  be  anticips-ted,  is  binding; 
the  reason  being  as  expressed  in  Pinnel'a 
Case,  6  Coke,  117,  that  peradventure  parcel 
of  the  sum  before  the  day  would  be  more 
beneficial  than  tlie  whole  sum  on  the  day. 
Co.  Litt.  2126;  Comyna,  Dig.  title  Ac- 
cord, B2;  Brooks  v.  White,  2  Met  283,  37 
Am.  Dec.  95."  Bavage  v.  Everman,  70  Pa. 
319  10  Am.  Rep.  S76;  Lincoln  Bav.  Bank  <f 
B.  D.  Co.  V.  Allan,  27  C.  C.  A.  87,  49  U.  8. 
App.  408,  82  Fed.  Bep.  148.  It  is  needless 
to  multiply  citations  in  support  of  a  prop- 
osition so  clear  on  principle.  Such  a  con- 
tract may  unquestionably  be  enforced  in 
equity.  "On  the  broad  principle  that 
what  hae  been  agreed  to  he  done  shall  be 
considered  as  done,  the  rourt  will  treat  the 
creditor  as  if  he  had  acted  conscientiously, 
and  accepted  in  satisfaction  what  he  had 
agreed  to  accept,  and  what  it  was  his  own 
fault  only  that  he  had  not  received."  Fsry 
V.  Levy,  13  How.  346,  14  L.  ed.  173. 

Was  Dunan  under  any  legal  obligation  to 
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disclose  to  Wagener  the  facts  which  he  ( Du- 
nan) knew  in  regard  to  the  pending  negotia- 
tions for  tlie  sale  of  the  Kasin  company's 
property  to  the  Virginia  &  Carolina  Fer- 
tilizer Company,  and  does  his  failure  to  dis- 
close what  he  knew  on  that  subject  invali- 
date the  agreement  of  December  3d  and  6tb, 
or  fuiniafa  a  ground  for  a  court  of  equity  to 
deny  apecifio  performance  of  tbe  contract? 
There  was  no  false  statement  made  by  Du- 
nan to  Wagener,  nor  was  there  the  supprea- 
sion  of  a  fact.  He  waa  aaked  no  question 
which  required  him  to  divulge  what  he  lEDew. 
He  was  simply  silent.  There  is  a  distinction 
between  the  suppression  of  a  fact  and  mere 
silence.  Where  there  is  an  obligation  to 
speak,  a  failure  to  speak  will  constitute  the 
BUppreasion  of  a  fact;  but,  where  there  is  no 
obligation  to  speak,  silence  cannot  be  termed 
suppression.  In  Wallers  v.  Uorgan,  3  De  G. 
F.  A  J.  TIB,  Lord  Chancellor  Campbell  said: 
"There  being  no  fiduciary  relation  between 
vendor  and  purchaser  in  the  negotiation,  the 
purchaser  is  not  bound  to  disclose  any  fact 
exclusively  within  his  knowledge  which 
might  reasonably  be  expected  to  influence 
the  price  of  the  subject  to  be  sold."  In 
Laidiaio  V.  Organ,  2  Wheat.  178,  4  L.  ed. 
214,  the  facts  were  that  the  plaintiff.  Organ, 
purchased  from  Laidlaw  &.  Co.  Ill  bogs- 
head  of  tobacco  on  February  10,  1S19.  Un 
tbe  night  of  the  18th  some  gentlemen 
brought  to  New  Orleans  from  the  British 
fleet  tidings  that  a  treaty  of  peace  had  been 
signed  at  Ghent  by  the  American  and  Brit- 
ish commissioners.  This  new^  was  comniu- 
nicated  to  the  plaintiff  on  the  morning  of 
the  19th.  Thereupon,  though  it  was  bun- 
day,  the  plaintiff  called  at  once  on  one  of 
tbe  members  of  the  firm  ol  Laidlaw  A,  Co.. 
who  was  ignorant  that  peace  between  the 
United  States  and  Great  Britain  had  been 
concluded,  Etud,  without  revealing  to  the 
vendors  this  information,  purchased  the  to- 
bacco at  from  30  to  50  per  cent  less  price 
than  tbe  article  commanded  as  soon  aa  the 
news  of  peace  became  generally  known. 
There  was  no  evidence  tending  to  show  that 
the  plaintiff  bad  aaaerted  or  suggested  any- 
thing to  the  vendors  calculated  to  impose 
upon  them  with  respect  to  the  news  of 
peace,  or  to  induce  them  to  think  or  believe 
that  it  did  not  exist.  Chief  Justice  Mar- 
shall said:  "The  question  in  thii  case  is 
whether  the  Intelligence  of  extrinsic  circum- 
stances, which  might  influence  tiie  price  of 
the  commodity,  and  which  was  exclusively 
within  the  knowledge  of  the  vendee,  ought 
to  have  been  communicated  by  him  to  the 
vendor.  The  court  is  of  opinion  that  he 
waa  not  bound  to  communicate  it.  It  would 
be  difncult  to  circumscribe  the  contrary  doe- 
trine  within  proper  limits,  where  the  means 
of  intelligence  are  equally  accessible  to  both 
parties.  But,  at  the  same  time,  each  party 
must  take  care  not  to  say  or  do  anything 
tending  to  impose  upon  the  other."  See  also 
Jackson  v.  Comba  (D.  C.)  1  L.  R.  A.  742. 
and  cases  in  note;  28  Am.  &  Eng.  Gnc  Iaw. 
p.  Ill;  14  Am.  &  Eng.  Eno.  Law,  2d  ed.  p. 
66.  Cbitty,  J.,  after  quoting  from  Wallers  t. 
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Morgan,  3  De  O.  F.  ft  J.  718,  the  dictum  of 
Lord  ChancellOT  Campbell  traiiBcribed  above, 
obMrved:  "That  is  a  correct  statement  of 
the  law,  and  one  which,  it  appears  to  me,  is 
not  to  be  confined  to  the  sale  at  lands  or 
goods,  but  is  of  general  applic&Uon,  except, 
perhaps,  in  the  case  of  contracts  requiring 
uberrima  fidea,  which  involve  a  duty  to  make 
full  disclosure."  Turner  v.  Oreen  [1S96]  2 
Ch.  206.  In  T<umer  v.  Oreen  [1896]  2  Ch. 
206,  the  precise  question  arose  which  ia  in- 
volved in  the  cose  at  bar.  There  was  an  ap- 
plication in  that  case  to  enforce  the  terms 
of  a  contract  for  the  compromise  of  an  ac- 
tion, and  the  defendant  resisted  the  appiica- 
tiOD  on  the  ground  that  the  contract  was  not 
binding  on  him,  bectiUBe  when  the  contract 
for  the  compromise  waa  made  the  solicitor 
for  the  plaintiff  did  not  disclose  a  material 
fact  which  he  knew,  but  which  the  defend- 
ant did  not  know,  and  which,  if  he  had 
known,  would  have  prevented  him  from  mak- 
ing the  contract.  It  appeared  that  a  suit 
wa«  instituted  wherein  the  plaintiS  claimed 
an  Account  from  the  defendant  as  his  allied 
manager,  and  a  declaration  that,  under  the 
circumatances,  the  defendant  was  not  en- 
titled to  exercise  a  certain  optiiai  of  pur- 
chase. On  January  II,  1895,  the  summons 
came  on  for  hearing  before  the  chief  clerk 
in  London,  who,  after  going  fully  into  the 
evidence,  was  of  opinion  that  the  summons 
ought  to  be  dismiased,  with  costs.  The  sum- 
mons was  then  adjourned  to  the  judge  at 
the  instance  of  the  plaintiff.  At  3.30  p.  U. 
in  the  afternoon  of  the  same  daj.  Fowler,  a 
taember  of  the  firm  of  solicitors  acting  for 
the  plaintiff,  arranged  the  terms  of  a  com- 

Eromise  of  the  action  with  the  defendant  and 
is  solicitors  at  Portsmouth.  When  this 
compromise  was  entered  into  and  signed  by 
the  defendant,  the  result  of  the  pro^edings 
before  the  chief  clerk,  and  which  was  in  the 
defendant's  favor,  had  been  tel^raphed  to 
Fowler,  but  was  not  known  either  to  the  de- 
fendant or  to  hia  solicitors.  The  informa- 
tion contained  in  the  telegram  was  not  com- 
municated by  Fowler  to  the  defendant  or  his 
solicitors  at  this  interview.  The  defendant 
alleged  that,  hod  he  known  the  result  of  the 
proceedings  before  the  chief  clerk,  he  would 
not  have  agreed  to  the  compromise,  and  de- 
clined to  be  bound  by  the  compromise.  The 
proceeding  was  treated  as  though  it  were  an 
action  for  specific  performance  of  the  agree- 
ment to  comprotniee.  "The  question  thus 
raised,"  said  Justice  Chitty,  "is  not  one  of 
fraud,  but  one  as  to  the  doctrine  of  the  court 
in  granting  relief  against  a  claim  for  specific 
performance,  where  the  court  has  a  discre- 
tion; but  that  is,  of  course,  a  judicial  dis- 
oretion,  which  cannot  be  exercised  arbi- 
trarily, but  only  according  to  settled  prin- 
ciples laid  down  for  it  by  the  authorities.  I 
will  take  the  proposition  laid  down  by  Sir 
Edward  Fry  in  bis  book.  Spec.  Perf.  3d  ed. 
p.  325,  n  706,  as  a  good  exposition  of  the 
law.  There  he  says:  'Mere  silence  as  re- 
gards a  material  fact  which  the  one  party 
is  not  under  an  obligation  to  disclose  to  the 
otJi«r  cannot  be  a  ground  for  rescission,  or 
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a  defense  to  specific  performance.'  It  cannot 
be  contended  that  Fowler  was  under  any  ob- 
ligation to  disclose  the  result  of  the  tele- 
gram; therefore  Mr.  Butcher,  who  argued 
his  case  with  skill  and  ingenuity,  was  driven 
to  say  that  it  was  a  shabby  trick  on  Fowler's 
part  not  to  disclose  the  information  he  had 
received,  and  that  such  conduct  waa  not  con- 
sistent with  the  usual  practice  of  solicitors 
of  high  standing  in  their  dealings  with  one 
another,  who  would  ordinarily  have  discloa- 
ed  any  such  circumstance;  therefore  ha 
argued  that  specific  performance  ought  to  be 
refused,  because  the  course  adopted  in  this 
case  would  be  generally  condemned  by  high- 
minded  men.  I  find  myself  unable  to  act 
judicially  on  any  such  ground.  Had  there 
been  any  overreaching  by  Fowler,  or  any 
misleading  conversation  with  reference  to 
the  proceedings  in  London  before  the  chief 
clerk,  at  the  time  the  terms  of  the  com- 
promise were  settled,  a  very  different  case 
might  haTe  been  presented  on  behalf  of  the 
defendant,  and  in  such  a  case  an  obligation 
might  have  arisen  binding  Fowler  at  law  or 
in  equity  to  make  a  disclosure  of  all  he 
knew;  but  I  am  satisfied  on  the  evidence 
that  no  conversation  on  the  subject  took 
place.  .  .  .  I  come  to  the  conclusion 
that  Mr.  Fowler's  silence,  in  the  circumstan- 
ces of  this  case,  is  not  sufficient  ground  for 
my  refusing  specific  performance,  and  I 
shall  mske  the  order  accordingly."  "Simple 
reticence,"  again  quoting  from  Walters  v. 
Morgan,  3  Be  Q.  F.  ft  J.  71S,  "does  not 
amount  to  legal  fraud,  however  it  may  be 
viewed  by  moralists.  But  a  single  word,  or, 
I  may  sdd,  a  nod,  or  a  wink,  or  a  shake  of 
the  head,  or  a  smile  from  the  purchaser  in- 
tended to  induce  the  vendor  to  believe  the 
existence  of  a  nonexisting  fact,  which  might 
influence  the  price  of  the  subject  to  be  sold, 
would  be  sufficient  ground  for  a  court  of 
equity  to  refuse  a  decree  for  a  speciflc  per- 
formance of  the  agreement."  Now,  these  are 
all  affirmative  acts;  but  Dunan  did  nothing 
afErmative.  He  simply  said  nothing.  He  was 
under  no  obligation  Ui  speak.  He  occupied 
no  fiduciary  relation.  He  and  the  company 
held  the  relation  of  debtor  and  creditor,  and 
that  is  not  a  relation  of  confidence.  14  Am. 
ft  Kng.  Fnc.  Law,  2d  ed.  p.  72.  As,  then, 
Dunan  was  under  no  obligation  to  disclose 
what  he  knew,  particularly  since,  according 
to  Wagener,  it  was  notorious  in  Baltimore 
before  the  agreement  of  December  3d  and 
5th  was  made,  that  negotiations  were  in 
progress  which  were  likely  to  increase  the 
value  of  the  pledged  stock,  Dunan's  failure 
to  reveal  the  information  which  he  had  was 
neither  a  fraudulent  concealment  that  viti- 
ated the  agreement,  nor  a,  suppression  of 
fact  that  will  stay  the  hand  of  a  court  of 
equity,  from  speciflcally  enforcing  the  agree- 
On  the  question  of  tender  it  is  only  ntcet- 
tary  to  say  that  the  technical  rules  gov- 
erning pleas  of  tender  in  actions  at  law  are 
inapplicable  in  equity.  "To  entitle  the  pur- 
chaser to  demand  a  deed,  it  Is  sufficient  that 
he  is  ready  and  oflsrs  to  comply   with  the 
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contruit  on  hU  part,  and  hti«  the  ability  to 
perform  it."  Smoot  v.  Rca,  19  Md.  406; 
Maughlin  v.  Perry,  35  Md.  358.  The  bill 
avers  tbat  the  plaintiff!  "now  tender  tbem- 
■elvea  readj,  willing,  and  able  to  pay  the 
•aid  Chicora  companj"  the  designed  amount 
due,  "or  to  bring  the  same  into  court  to  be 
paid  to  the  said  Chicora  company  upon  the 
tranefer"  to  Mr.  Lanahan  of  the  collateral. 
This  is  a  sulHcient  tender  in  equity  under 
a  bill  like  the  one  before  us. 

Finding  no  error  in  the  deoree  appealed 
from,  it  toiU  be  affirmed,  with  coata  alwve 
aod  below;  and  it  is  ho  ordered. 

Fenrae,  J.,  dissenting: 

It  is  with  diffidence  and  reluctance  that  I 
venture  to  dissent  from  any  opinion  of  the 
court,  believing,  as  I  do,  that  in  moBt  cases 
of  differeiice  of  opinion  I  am  treading  the 
path  of  safety  in  following  the  united  judg- 
ment of  my  associatee ;  l>ut  the  decision  of 
the  main  question  involved  in  this  case  is  one 
of  much  importance  as  a  judicial  precedent, 
and  aa  I  have  not  been  abie,  after  careful  con- 
Bideration,  to  adopt  the  view  of  the  court 
upoD  that  question,  I  think  it  [j roper  to  state 
why  I  cannot  do  so.  The  history  of  the 
tranaaction  which  led  to  this  suit,  aa  I  un- 
derstand the  facts  of  the  record,  may  be  thus 
condensed:  On  December  2,  18U7,  Dunan 
contracted  in  writing  to  purchase  of  the  Uhi- 
cora  company  1,000  tone  of  fertilizer,  to  be 
delivered  before  May  1,  I8Q6.  for  which  pay- 
ment was  to  be  made  as  follows:  $5,080.98 
to  he  paid  cash  May  1,  1808;  $3,020.23  by 
note  due  SepUmber  1,  1808;  and  S3,0G9.3Bhy 
note  due  November  1,  1808.  By  the  terms  of 
the  contract,  the  vendor  reserved  the  right 
of  cancelation  in  case  of  any  occurrence  it 
might  regard  as  unfavorable  to  the  purchas- 
er's credit.  In  March,  1808,  a  portion  of  the 
fertilizer  having  been  shipped  to  Dunan, 
further  shipments  were  suspended  in  con- 
sequence of  information  communicated  by 
Clarence  C.  Whiting,  the  broker  through 
whom  the  sale  was  made,  tbat  Dunan  was 
defaulting  on  notes  to  other  persons  for  fer- 
tilizers purchased,  and  on  March  7,  IBBS, 
Dunan  made  a  statement  to  Whiting  of  his 
financial  condition,  showing  net  assets  of 
103,000  over  ail  liabilities;  whereupon  ship- 
ments were  resumed,  and  the  goods  were  all 
delivered  prior  to  May  1,  1898.  Dunon  did 
not  pay  any  part  of  the  cash  due  May  I,  180S, 
nor  did  he  deliver  the  two  notes  matur- 
ing September  1,  and  November  1,  18B8, 
and  on  June  4  admitted  his  inability  to  mal(e 
any  cash  payments  whatever.  In  consequence 
of  this  inability,  a  sealed  agreement  was 
made  June  22,  1896,  by  which  payment  of 
the  $5,089.98  due  May  1,  IBOS,  was  extended 
to  December  1,  1898,  and  the  payment  of  the 
(6,086.62  for  which  notes  should  have  been 
given,  as  before  stated,  was  extended  so  as 
to  cover  Sve  instalments,  due,  respect- 
ively, January  1,  February  1,  March  1,  April 
1,  and  May  1,  1809.  As  security  for  the 
B5.0S9.0B,  Dunan  assigned  certain  bills  re- 
ceivable to  the  amount  of  {4,872.32,  and  as 
security  for  the  (6,088.62  he  assigned  221 
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shares  of  the  stock  of  the  Basin  Fertiliur 
Company  owned  by  him,  but  which  were  hy- 
pothecated with  certain  banks  for  loona  af 
giegating  $5,800.  The  Chioora  company 
agreed  to  pay  off  these  loans,  and  hold  tlta 
stocli  till  May  1,  1899,  as  security  for  the 
$6,088.62,  and  upon  payment  in  full  to  as- 
sign the  stock  to  Dunan.  As  further  s»- 
curity  for  the  $6,088.62,  Dunan  assigned  a 
claim  of  33,333.33  against  the  Chesapealw 
Guano  Company  then  in  the  banda  of  re- 
ceivers, which  claim  has  been  ascertained  to 
be  entirely  worthless.  Ths  Chicora  company 
paid  off  the  amount  of  hypothecation 
125,800),  and  held  the  stock  aa  agreed  on, 
the  evidence  showing  that  the  market  value 
of  the  stock  in  June,  1808,  and  up  to  the  sale 
hereafter  to  be  mentioned,  was  about  $30  per 
share,  or  (6,630  for  the  221  shares,  bemg 
only  $830  above  the  hypothecation.  About 
November  16,  180S,  Dunan  was  employed  by 
the  Rasin  Fertilizer  Company  aa  agent  to  ef- 


consummated  December  15,  1898,  upon  terms 
which  raised  the  value  of  the  stock  of  the 
Raain  Fertilizer  Company  on  liquidation  to 
about  $02  per  share,  or  more  than  double 
the  amount  for  which  it  was  pledged  to  the 
Chicora  company,  and  for  which  sale  Dunan 
received  a  commission  of  about  $0,000.  This 
sale  was  proposed  to  the  stockholders  by  a 
resolution  of  the  directors  passed  December 
2,  1S98,  and  was  approved  by  the  stockhold- 
ers at  a  meeting  held  December  12,  1898; 
Dunan  being  present  at  that  meeting,  and 
Mr.  Lanahan  being  present  Irath  at  that  meet- 
ing and  at  the  directors'  meeting  December 
Z,  1808.  On  December  3,  1808,  Dunan,  hav- 
ing gone  to  New  York,  wrote  Wagener,  the 
treasurer  of  the  Chicora  company,  through 
whom  the  agreement  of  June  22d  had  beaa 
made,  and  who  was  then  in  New  York,  re- 
questing an  interview,  which  was  held  that 
afternoon.  Dunan  testifies  tbat  he  then  told 
Wagener  he  had  a  friend  who  would  lend 
him  $0,000  with  which  to  settle  the  claim 
of  $ll,BB8.e2,  and  that  this  was  the  beat  set- 
tlement he  could  make;  but  that  he  did  not 
state  who  his  friend  was,  nor  did  he  allude 
to  the  action  of  the  directors  of  the  Raain 
Fertilizer  Company  on  the  previous  day,  nor 
to  the  tact  that  negotiations  were  pending 
for  the  sale  of  its  plant,  which,  if  consum- 
mated, would  appreciate  the  value  of  the 
stock  largely,  and  give  him,  in  addition,  a 
commission  of  $0,000;  that  Wagener  declined 
to  make  the  abatement  asked,  but  finally  cm- 
scnted  to  abate  $2,000,  and  agreed  at  his  re- 
quest to  hold  this  offer  until  December  S,  to 
enable  him  to  submit  it  to  his  friend.  Wagen- 
er testiftes  that  at  that  interview  Dunan  told 
him,  with  tears  in  his  eyes,  that  be  had  beai 
very  unfortunate,  and  had  nothing,  and  that 
he  consented  to  abate  $2,000  from  the  claim, 
because  he  sympathized  with  Dunan  and 
wished  to  help  him,  and  also  wanted  to  wind 
up  the  matter;  that  at  that  time  neither  he 
nor  any  of  the  officers  of  the  Chicora  com- 
pany had  any  knowledge  of  the  action  of  the 
directors  of  Basin  Fertiliser  Company  on 
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EtUtioDB  far  the  sale  of  ita  plant,  but  that 
tOKn  SAid  his  friead  would  caTry  the  stock 
for  him,  it  he  would  settle  the  claim.  Whit- 
ing tcBtifiea  that  he  heard  on  the  stTeet  in 
Baltimore,  December  6,  that  the  Ragin  Fer- 
tilizer Compaay  had  been  purchased  by  the 
Tirginia  t  Carolina  Chemical  Company,  and 
tluit  be  at  once  called  on  Dunan  and  asked 
him  if  it  were  true,  and  Dunan  replied  there 
was  no  truth  in  it;  that  negotiationH  had 
been  pending  with  a  northern  syndicati 
which,  if  carried  out,  would  give  the  Rasi 
company  atockfaoldera  very  little  for  their 
stock,  but  added  that  he  had  arranged  with 
Wagener  to  give  him  his  money.  Whiting 
aaya  he  learned  later  in  the  day,  definitely, 
that  the  sale  had  been  made,  and  lo  wrote 
the  Chicara  company.  Wagener  says  the 
Chicora  company  advised  him  of  their  infor- 
mation from  Whiting,  and  that  he  was  very 
angry  that  Dunan  should  have  gotten  him 
in  that  way  to  make  a  reduction  on  a  just 
claim,  and  that  he  went  to  Baltimore,  De- 
cember Q,  to  see  Dunan,  but  that  Whiting 
advieed  him  not  to  do  so,  as  he  was  pro- 
voked and  angry,  and  that  he  acted  on  this 
advice,  and  wrote  Dunan  that  he  would  re- 
fuse to  be  bound  by  the  agreement  thug  pro- 
cured. The  bill  was  filed  April  27,  1899,  al- 
leging that,  under  the  agreement  set  up  by 
Dunan,  Wagener  waa  bound  upon  payment 
of  the  claim,  leas  $2,000,  to  assign  to  Mr. 
Lanahan  the  221  shares  of  Raain  FerUlizer 
Company  stock  which  he  held,  and  for 
thif  reason  Mr.  Lanahan   waa   made   party 

FlaiBtiff,  and  Wagener  a  party  defendant, 
concur  In  the  conclusion  reached  by 
tke  court  that  the  agreement  was  sup- 
ported by  a  sufficient  consideration,  and 
cannot  be  regarded  as  nudum  pact  urn; 
but  I  cannot  concur  in  the  conclusion  that 
it  is  such  an  agreement  as  should  be  enforced 
by  a  court  of  equity,  when  the  means  by 
which  it  waa  procured  are  known  and  con- 
aidered.  It  has  long  been  settled  law  that 
the  interposition  of  a  court  of  equity  in 
granting  relief  by  the  enforcement  of  any 
contract  is  not  a  matter  ot  right  in  the  liti- 
gant, but  Is  one  of  sound  judicial  discretion, 
controlled  by  established  principles  of  equity, 
and,  in  dealing  with  these  queationa  so  fre- 
quently ariaing  upon  every  variety  of  facts 
and  circumatances,  the  courts  have  stated 
the  law  with  a  corresponding  variety  ot  lan- 
guage and  wealth  <J!  illnstration.  Thus,  in 
Garley  v.  Eite»hv«,  5  Gill,  217,  Judge  Cham- 
bers said:  "A  court  of  equity,  professing, 
aa  it  does,  to  lend  ita  aid  exclusively  to  caaes 
in  which  a  claim  can  be  conscientiously  en- 
forced, will  never  coerce  the  specific  perform- 
ance of  a  contract  for  a  party  who  has  not 
acted  fairly,  openly,  and  without  auppresaion 
of  an  important  fact  .  .  .  Whether 
with  a  fraudulent  design,  or  innocently,  yet 
if  a  false  impression  has  been  conveyed,  and 
made  the  basis  of  the  contract,  this  extra- 
ordinary jurisdiction  of  the  court  will  not 
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must  be  mutual  and  equal  in  all  it*  paito, 
and  have  no  circumstances  of  suspicion  aa 
to  its  bono  fldei,  and  it  must  be  made  under 
ciicumetonceg  commending  it  to  the  favor- 
able apprehension  of  the  court.  In  Eltari 
T.  Llandaff,  1  Sail  ft  B.  Z41,  252,  specific  per- 
formance of  an  agreement  for  a  lease,  in  con- 
sider ution  of  the  surrender  of  an  old  lease, 
was  refused;  the  tenant  having  failed  to  dis- 
close the  fact  that  the  life  ou  which  the  old 
lease  depended  was,  when  the  agreement  waa 
signed,  in  exlremie.  Lord  Chancellor  Man- 
ners saying:  "All  the  material  facts  must 
be  known  to  both  parlies,  and  is  it  not 
against  all  principles  of  equity  that  one 
party,  knowing  a  material  ingredient  in  an 
agreement,  ahall  be  permitted  to  suppress- 
it  and  still  call  for  a  specific  performance  I" 
These  illustrations  will  BufTice  to  show  that 
the  power  to  coerce  specific  performance 
ought  not  to  be  exerted,  whatever  be  the 
form  of  the  contract,  or  its  technical  legal 
validity  to  suatain  an  action  for  its  breach, 
when,  upon  all  the  facts  and  circumstances, 
it  does  not  commend  itself  to  the  court  as 
secured  by  fair  and  open  dealing,  and  as  es- 
tablishing a  precedent  promotive  of  the  prin- 
ciples of  justice. 

The  learned  judge  of  the  circuit  court 
stated  in  his  opinion  that  he  regarded  the 
evidence  aa  showing  that  Wagener  consid- 
ered the  atock  he  held  as  collateral  abundant 
to  secure  the  indebtedness,  and  as  establish- 
ing the  fact  that  his  motive  in  "naking  th» 
abatement  was — First,  to  close  up  promptly 
a  business  transaction,  and,  aecondly,  to 
help  an  impecunious  debtor;  and  that  it 
could  not  therefore  have  been  material  to 
either  consideration  that  the  stock  would 
probably  advance  as  a  result  of  the  sale  to 
the  Virginia  &  Carolina  Chemical  Company; 
and,  in  consequence  of  this  view,  the  court 
held  that  the  mere  ailence  of  Dunan  as  to  ths- 
pending  negotiations  tor  sale,  and  its  prob- 
able results,  did  not  amount  to  fraudulent 
concealment,  and  did  not  operate  to  vitiate 
his  contract  or  prevent  its  enforcement  in  & 
court  of  equity.  But  an  examination  of 
the  testimony  has  led  me  to  a  different  con- 
clusion. It  will  be  borne  in  mind  that  this 
stock,  on  June  22,  1898,  was  pledged  for 
loans  of  ¥6,800,  and  that,  in  order  to  get  pos- 
session of  it,  the  appellant  was  obliged  to- 
pay  oft  these  loans,  thereby  increasing  Du- 
nan's  indebtedness  to  him  by  that  amount. 
Looking  first  to  the  face  of  the  agreement 
of  June  22d,  it  would  not  appear  that  the 
stock  was  regarded  by  (lie  appellant  as  am- 
ple security,  since  Duron  was  required  to 
assign  a  claim  of  over  (3,000  against  the 
Chesapeake  Ouano  Company  as  further  se- 
curity, though  this  has  since  proved  to  be 
of  no  value.  Wagener,  who  managed  the 
transaction,  testifies  that  he  thought  in  tak- 
ing up  this  stock  he  waa  taking  a  specula- 
tive risk  almost;  that  he  did  not  know  its 
value,  but  had  heard  some  bad  been  sold 
at  about  930;  and  that  Mr.  Lanahan  told 
him  "he  thought  it  might  become  valuable." 
Whiting,   who   acted   in   conjunction  witlv 
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Wagener,  testifieB  that  he  made  aome  inves- 
tigation about  it,  and  learned  irom  Mr. 
Homer,  of  the  Second  National  Bank,  that 
'lie  stock  had  been  olTercd  aome  time  back 
at  ^0,  and  that  a  large  block  had  been 
oSered  in  Richmond  at  $30,  but  that  Wagen- 
ci's  idea  was  to  get  any  sc^curitf  that  was 
possible,  and  be  decided  to  lift  the  load 
of  £26  per  share,  and  carry  it  for  Mr.  Du- 
nan  an  collateral;  that  his  recollection  was 
Wagener  put  it  at  $40,  as  a  basis  of  calcu- 
lation, and  that  on  that  basis  there  was 
■till  a  considerable  amount  uncovered;  and 
that  the  claim  against  the  Chesapeake 
Guano  Company  was  assigned  to  fill  out  that 
deficit.  Mr.  Lanahan  testified  that  Wag- 
ener aalced  bim  what  he  knew  about  this 
stock;  that  Dunan  proposed  to  assi^  it  to 
tliem  as  collateral  security  for  their  debt, 
and  that  he  told  him  he  was  a  considerable 
holder  of  this  Btoek,  and  that  he  thinks  he 
told  him  he  considered  it  perfectly  good.  It 
does    not    follow,    because    Mr.    Lanahan 


ample  security  for  its  debt.  There  is  noth- 
ing to  abow  that  Mr.  Lanahan  knew  the 
amount  of  the  debt,  the  number  of  shares  as- 
signed, OT  the  fact  that  the  appellant  was 
required  to  advance  $2G  per  share  to  get  pos- 
aesaion  of  it.  The  testimony  of  Wagener 
and  Whiting  is  clear  and  uncontradicted 
that  it  was  not  regarded  as  sufficient  secu- 
rity, and  that  for  this  reason  further  secu- 
rity was  required  for  the  deScit  of  $3,010 
■bown  to  exist  upon  the  basis  of  $40,  at 
which  the  stock  was  estimated  by  Wagener 
in  the  tranaaction.  The  language  of  Mr. 
Lanahan,  as  stated  by  Wagener,  "that  he 
thought  the  stock  might  become  valuable," 
is  suggestive  rather  of  future  anticipated 
protection,  than  of  present  actual  protec- 
tion, and  made  it  only  more  incumbent  upon 
Dunan.  in  bis  negotiation  for  an  abatement, 
to  withhold  nothing    bearing  upon    the  ap- 

freciation  of  the  stock  since  its  assignment, 
cannot,  therefore,  agree  with  the  circuit 
court  that  Wagenn-  believed  the  collateral 
was  ample  security,  and  that  any  rise  in 
value  was  immaterial  to  his  motives  in  mak- 
ing the  abatement,  on  the  suggestion  that 
it  would  inure  only  to  the  benefit  of  the 
debtor.  I  think  the  fair  inference  to  be 
drawn  from  all  the  evidence  is  that  Wag- 
ener legarded  this  stock  as  of  uncertain  and 
fluctuating  value,  and  thought  it  better,  in 
Tiew  of  Dunan's  failure  to  comply  with  any 
part  of  his  original  contract,  and  of  his  rep- 
rescntntion  of  hia  utter  inability  to  comply 
with  any  condition  of  the  ertension  of  June 
22d,  to  secure  the  settlement  offered  in  De- 
cember, 189B,  rather  than  to  await  the  real- 
ization of  the  opinion  of  Mr.  I^anahan  that 
the  stock  might  become  more  valuable,  of 
the  prospect  of  which  he  had  neither  knowl- 
edge nor  means  of  knowledge.  I  cannot 
doubt  that  it  Dunan  haddisclosed  to  him 
the  fact  that  a  sale  of  this  stock,  which 
would  raise  its  value  to  $62,  and  give  Dunan 
a  commission  of  $6,000  had  been  approved 
by  the  directors,  and  only  awaited  the  ratifi- 
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cation  of  the  stoclcbolders,    the 

never  would  have  been  procured. 

I  regard  this  as  a  ca 
I  part  of   Dunan,   no 

nor  preventing  its 
I  For  this  poaition, 
:  LaidUiic  v.  Organ,  2 
■      id  7'ui 


•^z 


nth* 


vitiating  bia  contract, 
enforcement  in  equity. 
reliance  was  had  upon 
Vheat.ie5,4L.ed.218; 
[18i)5]  2  Ch.  205.  I 
have  already  referred  to  Ellard  v.  Llandaff, 
1  Ball  k  B.  250,  as  laying  down  the  rule  by 
.  which  I  think  this  case  should  be  governei^ 
\  upon  the  principle  ao  well  stated  by  Sir  Ed- 
ward Fry,  that  ailence  which  would  not  con- 
stitute fraud  may  yet  constitute  such  un- 
fairnesa  ia  a  contract  as  to  stay  the  baud  of 
tbe  court,"  and  which  ia  quoted  in  Ttimer  t. 
Green,  where  Ellard  v.  Llandaff  was  men- 
tioned, with  a  possible  suggestion  of  disap- 
proval, though  admitting  that  its  author- 
ity had  not  been  questioned  by  any  reported 
case.  In  Laidlate  v.  Organ  the  question  waa 
whether  the  intelligence  of  the  signing  of 
the  treaty  of  Ghent,  which  materially  af- 
fected the  price  of  goods  bargained  for,  and 
which  waa  enclusively  within  the  knowled^ 
of  tbe  vendee,  ought  to  have  been  communi- 
cated by  him  to  the  vendor.  The  United 
States  district  court  directed  »  verdict  for 
the  plaintiff.  On  error  to  the  Supreme  Court. 
the  judgment  was  reversed,  Juoge  Marshall 
Baying,  it  is  true,  "The  court  is  of  opinion 
be  WHS  not  bound  to  communicate  it,"  but 
adding  immedistely  thereafter:  "It  would 
be  difhcult  to  circumscribe  the  contrary  doc- 
trine within  proper  limits,  where  the  means 
of  intelligence  are  equally  accessible  to  both 
parties.  But  at  the  same  time  each  party 
must  take  care  not  to  say  or  do  anything 
tending  to  impose  upon  the  other.  The  court 
thinks  the  absolute  instruction  of  the  judga 
waa  erroneous,  and  that  the  question  whether 
any  imposition  was  practised  by  the  vendee 
upon  the  vendor  ought  to  have  been  sub- 
mitted to  the  jury."  We  think  it  is  obvious. 
therefore,  that,  if  that  had  been  an  applica- 
tion for  epecific  performance,  it  would  have 
been  refused,  and  the  vendee  would  have 
been  left  to  his  action  for  damages.  The  caaa 
of  Tumor  v.  Orcen,  [  18951  2  Ch.  205,  decided 
in  1805,  presents  the  appellees'  case  probably 
as  strongly  as  any  which  can  be  adduced; 
but  I  cannot  think  it  should  be  adopted  to 
control  this  case.  The  application  there  was 
for  the  specitic  enforcement  of  an  agreement 
to  compromise  a  pendine  action,  which  tbe 
defendant  claimed  ought  to  be  enforced,  be- 
canse  the  plaintiff,  being  awnre  that  tbe 
clerk,  before  whom  some  preliminary  pro- 
ceeding was  pending,  had  expressed  an  opin- 
ion (not  amounting  to  a  decision)  favorable 
to  defendant,  did  not  disclose  this  fact  to 
the  defendant  when  the  compromise  agree- 
ment was  made,  and  it  was  held  that  plain- 
tiff's silence,  under  the  circumstances  of  that 
CQBP.  waa  not  suflieient  ground  for  refusing 
specific  performance,  Justice  Chitty  adopt- 
ing, as  a  correct  exposition  of  the  law.  the 
text  of  Sir  Edward  Fry,  "that  mere  ailence 
as  regards  a  material  fact,  which  the  ons 
party  is  not  under  an  obligation  to  disclos* 
to  the  other,  cannot  be  a  ground  for  reacia- 
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bIos  or  tf  defeoH  to  specific  perfi 
Conceding  this  to  be  a  correct  propoaition  of 
law,  it  loive*  for  determinfttimi  in  each  caae 
what  facU  are  not  required  to  be  diftcloted. 
In  that  CAM  it  wai  held  that  plaintiff  was 
under  no  obligation  to  disclose  the  clerk's 
expression  of  opinion,  presumably  becauge 
the  defendant  had  the  same  means  of  knowl- 
edge as  the  plaintiff,  and  Justice  Chitty  pro- 
ceeded to  say  that  if  there  had  been  any  over- 
reaching by  plaintiff,  or  any  misleading  coo- 
TCTsation  with  reference  to  the  proce^ings 
before  tha  clerk,  a  different  case  might  have 
been  presented,  in  which  an  obligation  might 
have  arisen  binding  plaintiff  to  diaclose  all 
he  knew.  He  also  adopted,  as  a  correct 
Btatement  of  the  law.  Lord  Campbell's  lan- 
guage in  Walters  v.  Uorgan,  3  De  G.  F.  ft  J. 
TIB.  that  simple  reticence  does  not  amount 
to  legal  fraud,  however  viewed  by  moral- 
ists: But  a  single  word,  or  a  smile,  from 
one  party  intended  to  induce  the  other  party 
to  believe  the  existence  of  a  nonexisting  fact, 
which  might  influence  the  making  or  declin- 
ing of  the  contract,  would  be  a  sufficient 
ground  to  refuse  a  decree  for  specific  per- 
formance. This  statement,  he  says,  is  cor- 
rect, and  "is  of  general  application,  except 
perhaps  in  the  case  of  contracts  requiring 
ttberrina  fidet,  which  involve  a  duty  to  xaa-ke 
full  disclosure,  and  that,  wherever  there  is 
an  obligation  to  disclose,  the  nondisclosure 
ia  a  defense  to  a  specific  performance  action." 
It  might  be  argued  with  great  force,  within 
the  lines  of  7'urrter  t.  Qreen,  that  this  is  a 
contract  requiring  uberrima  fides,  and  carry- 
ing vrith  it  the  obligation  of  full  and  frank 
disclosure,  since  the  parties  were  not  deal- 
ing at  arms'  length.  Dunan  had  not  invited 
the  appellant  to  a  trial  of  skill  and  shrewd- 
ncM  in  bargaining,  but  had  appealed  to  its 
generosity  for  a  release  from  a  concluded 
contract,  and  for  the  abatement  of  a  large 
part  of  the  debt  incurred  thereunder.  But  I 
shall  not  discuss  this  question,  because  I 
think  the  testimony  shows  that  the  appel- 
lant was  misled  by  the  conduct  and  state- 
ments of  Dunan,  and  that  the  agreement  was 
procured  by  those  means;  and  therefore, 
upon  all  the  authorities,  ought  not  to  be  en- 
forced. Wagener  testified  t£at  when  Dunan 
saw  him  In  New  York,  December  3d,  and 
asked  for  an  abatement  of  $3,000,  he  totd 
him  "he  had  nothing."  Now,  while  this  may 
have  been  true  at  tiiat  moment,  it  was  also 
true  that,  the  moment  the  sale  which  had 
been  approved  by  the  directors  was  ratified 
b^  the  stockholders,  he  would  have  his  com- 
mission of  ee,aOO.  and  the  difference  be- 
tween the  stock  at  $02  per  share  (113,702) 
and  the  debt  for  which  it  was  pledged  to  the 
appellant  (eo.OSS),  amounting  to  $7,614, 
and  making  with  his  commission  a  total  of 
$13.«14,  as  he  knew  at  that  time.  In  the 
opinion  of  the  court,  the  fact  that  Dunan  re- 
ceived a  eoramiasion  of  $0,000  for  effecting 
the  sate  of  the  Rasin  company's  propcrtj  ia 
treated  as  immaterial,  because  that  whole 
amount  was  applied  by  him  to  the  payment 
of  a  debt  owed  by  him  to  another  person  i 
but  he  had  the  same  right  and  power  to  apply 
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that  $6,000  to  the  Chicora  company's  debt 
as  to  that  of  the  person  who  recdved  it.  It 
was  available  for  the  payment  of  his  debta 

to  whomsoever  due,  and  he  could  not  truly 
say,  as  he  did  say,  that  he  had  nothing,  and 
could  not  make  any  better  settlement  than 
that  offered,  when  the  sale  thus  consum- 
uiated  put  him  in  the  possession  and  con- 
trol of  $6,000  as  commission,  and  $7,614  for 
appreciation  of  his  221  shares  of  the  Kasin 
company's  stock,  which  were  then  pledged 
to  the  Chicora  company.  Dunan  himself, 
testifying  in  chief,  stated  that  he  told  Wag- 

!ener  at  Uiat  time  that  $LP,000  "was  tbe  best 
settlement  he  could    make   for  some  time," 

1  when  he  knew  at  that  time  that,  if  the  sale 
waa  consummated  on  the  12th  of  Decemher, 
the  pledged  stock  would  thereby  become 
worth  more  than  double  the  debt  due  the 
appellant,  and  a  speedy  settlement  would  fol- 
low at  lOO  cents  on  the  dollar.  On  the  aft- 
ernoon of  December  6,  at  or  about  6:20 
o'clodc,  Dunan,  being  in  Baltimore,  tele- 
graphed Wagener  in  New  York  that  his 
part;  accepted  the  abatement  of  $2,000,  and 
would  make  payment  December  14.  Whit- 
ing testified  that  on  that  day — December 
5  (at  what  hour  is  not  stated) — be  went  to 
Dunan's  office  and  asked  him  if  it  were  true 


pany,  and  that  Dunan  said  there  was  not 
any  truth  in  it;  that  negotiations  had  been 
pending  with  a  northern  ayndicate,  which, 
if  carried  out,  would  give  the  Raein  stock- 
holders vary  little  for  their  etook,  hut  that 
on  the  aame  day  he  (Wegener)  ascertained 
that  the  transaction  was  a  fact,  and  so 
wrote  the  appellant.  It  waa  true  that  no 
completed  safe  had  then  been  made,  but  the 
teatimony  shows  that  Dunan  knew  Whit- 
ing's connection  with  the  appellant  from  the 
inception  of  the  transaction  down  to  that 
time,  and  I  cannot  regard  Dunan's  conduct 
throughout,  and  his 'statements  both  to  Wag- 
ener and  Whiting,  In  any  other  light  than 
as  an  effort  to  suppress  all  knowledge  of 
the  pending  sale,  and  to  prevent  its  dis- 
closure until  he  could  cloae  the  negotiations 
for  abatement  by  bis  telegraphic  acceptance, 
which  followed  hard  upon  the  heel  of  his 
interview  with  Whiting. 

The  nature  of  the  apreement,  and  the  cir- 
cumstanees  under  which  it  was  made,  being 
those  which  I  have  stated,  I  think  a  court 
of  equity  should  abstain  from  its  enforce- 
ment, and  that  the  appellee  should  be  left 
to  hia  action  at  law. 

Ferdinand  H.  SCHOLLE,  App(-, 
STATE  of  Maryland. 
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NoTB. — As  to  cDDatitutlonalltr  of  regulatlODa 
as  to  practice  ot  pbrslclnns,  see  LonlavUle  Safe- 
tj  Vaolt  A  T.  Co.  T.  Lonlivllle  4  N.  K.  Co. 
(Kir.)  14  L.  R.  A  an.  and  note,-  ud  State  tm 
'.  Webster  (Ind.)  41  U  R.  A- 
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^DlrtBK  A  lieeBBc  to  pF&etlB«  Hi*dl- 
cine,  ol  eommliBlaned  larseaiiB  o(  the  Cnlt- 

ed  Blatea  ace;,  onvj.  or  marine  hoapltal  aerr- 
Ice.  pb;  lid  ana  or  surgebna  in  actual  con- 
aultatlon  trom  other  aUtea,  and  persona  tem- 
porarily practising  under  auperrlalou  ol  an 
actual  medical  preceptor,  floea  Dot  create  an 
arbitrar;,  uoreaaonable,  or  unjuat  dlacrlml- 
natloQ  la  Tlolatlon  of  D.  S.  Conat.  14tb 
Amead.,  alace  tbe  reaaona  for  theae  exemp- 
tions are  apparent,  and  are  entirely  of  k  pub- 
lic cbaracter, 

8.  The  antliorltT-  to  appoint  medloal 
nomlnera,  conferred  npon  Ineorpo- 
Kted  inedlcnl  aoeledeii  b;  Acta  1892, 
cbap.  Z9S,  1SB4,  chap.  SIT,  and  ISflfl,  chap. 
194,  la  not  invalid  aa  committing  tba  axecu- 
tlon  of  the  ia*r  to  a  bod;  corporate  not  an 
officer  or  agent  of  the  goTernment. 

8*  Tlie  nppolntmcnt  at  aAedlenl  bonrdii 
br  ■■corpomted  medlcnl  aocletlen.  un- 
der expreaa  authorlt;  of  a  Btatula  creating 
the  office,  doea  not  violate  Conat.  art.  S.  |  10, 
providing  for  nominations  of  oOlcera  b;  the 
governor,    "unleaa    a    different    mode    of    ap- 
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APPEAL  bj  defendant  from  a  judgment  of 
the  Criminid  Court  of  Baltimore  con- 
victing him  of  violating  the  atatute  prescrib- 
ing qualifications  for  persona  practising 
medicine  and  surgery.     Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  ChArlet  F.  Hkrlej,  for  appellant: 

The  law  makes  certain  apecific  exceptions 
from  its  operations. 

This  is  not  tlie  equalitjr  of  the  Conatitu- 
tion. 

State  T.  Pmnoyer,  65  N.  H.  113,  6  L.  R. 
A.  709,  18  Atl.  B78. 

The  law  ia  obnoxious  to  the  constitutional 
provigions  of  the  14th  Amendment,  in  that 
it  is  not  enforceable  in  the  usual  modes  ea- 
tabliahed  in  the  administration  of  govern- 
ment with  respect  to  kindred  matters,  and 
in  that  it  leaves  room  for  the  play  and  ac- 
tion of  purely  arbitrary  power. 

Oetit  V.  West  Virginia.  120  D.  S.  114,  32 
L.  ed.  623,  B  Sup.  Ct.  Rep.  231 ;  Yiek  Wo  v, 
Boptirw,  118  U.  8.  350,  30  L.  ed.  220,  fl  Sup. 
Ct.  Rep.  1064. 

It  cannot  be  contended  that  it  is  within 
the  legitimate  range  of  legislative  power  to 
delegate  to  a  private  person,  without  mak- 
ing him  an  officer  of  the  state,  the  absolute 
and  e\clusive  power  to  appoint  an  examin- 
ing board,  with  the  vast  powers  given  by  this 
law,  and  with  the  duty  o(  repotting,  not  to 
the  state,  but  to  the  individual  in  question. 

BradakatD  t.  Lankfnri,  73  Md.  428,  11  L. 
R.  A.  582,  21  Atl.  6U. 

Statutes  can  delegate  such  powers  only  to 
public  oSlcerr  or  bodies. 

The  medical  and  chirurgical  faculty  of  the 
state  of  Maryland  ia  a  private  corporation. 

Regents  of  the  University  v.  Williams,  9 
Gill  &.  J.  389,  31  Am.  Dec,  72;  Guthrie, 
14th  Amendment,  p.  74;  I71niaii  v.  Balti- 
more, 72  Md.  587,  11  L.  R,  A.  224.  20  Atl. 
141;  Baltimore  v,  ffoifecifcfl,  40  Md.  217,  33 
Am.  Rep.  230. 

If  the  It^slatnre  is  competent  to  farm  out 
BO  L.  ■%.  A. 


rS«  de- 
structive of  all   government. 

Cooley,  Const  Lim.  240. 

Statutes  must  be  reasonable  r^ulations; 
and  what  are  reaaonahle  is  necessarily  a,  ju- 
dicial question. 

Long  V.  Btate,  74  Md.  565,  12  L.  R.  A.  420, 
22  Atl.  4. 

Clothing  a  single  individual  with  sucb 
power  is  not  reasonable. 

fialfimore  v.  Radeoke,  49  Md.  217,  33  Am. 
Rep.  239. 

li etgrt.  laid  or  Rayner,  Attorney  Gener- 
al, Aroklbald  H.  Taylor,  E.  P.  Keeobr 
Jr^  and  Jobn  Pelroe  Brana,  for  appellee: 

It  ia  too  late  at  this  day  to  deny  the  gen- 
eral power  of  the  legislatures  of  the  vari- 
ous states,  in  the  exercise  of  their  pol)c« 
powers,  to  enact  laws  for  the  protection  of 
the  health  and  welfare  of  their  respective 
citizens,  and  to  prescrilie  the  methods  and 
conditions  under  which  certain  trades,  call- 
ings, and  professions  must  be  carried  on. 

Dent  Y.  West  Virqinia,  12B  U.  S.  114.  Zt 
L.  ed.  G23,  9  Sup.  Ct.  Rep.  231 ;  Mugler  v. 
KansM,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273 ;  Singer  v.  Slate,  72  Md.  484.  S 
L.  R.  A.  651,  19  Atl.  1044;  Iowa  Ecleelio 
Medical  College  Aaso,  v.  Schroder,  B7  Iowa, 
859.  20  L.  R.  A.  365,  65  N.  W.  24;  Slate  t. 
Broodbelt,  89  Md.  665,  46  Ik  R.  A.  433,  AM- 
Atl.  771;  Williams  v.  Dental  Examiners,  93 
Tean.  fllB,  27  S.  W.  1019 ;  Btate  v.  Creditor, 
44  Kan.  S66,  24  Pac.  340. 

Wherever  the  legislature  has  the  right  to 
accomplish  a  certain  result,  and  that  result 
is  best  obtained  by  means  of  a  corporation, 
it  has  the  right,  to  create  such  a  corporation, 
and  to  endow  it  with  the  powers  necessary 
to  efTect  the  desired  and  lawful  purpose. 

M'Cullooh  V.  Maryland.  4  Wheat.  316,  4 
L.  ed.  578;  Slaugkter-Bouae  Oaaet,  16  Wall. 
36,  21  L.  ed.  394. 

Our  Constitution,  {  10,  art.  2,  gives  the 
amplest  power  to  the  legislature  to  provide 
for  the  appointment  of  officers  upon  whom 
are  laid  public  duties,  in  such  a  way  as  it 
may  see  fit.  when,  after  conferring  upon  the 
governor  the  duty  of  this  appointment.  It 
adds,  "unless  a  different  mode  of  appoint- 
ment be  prescribed  by  the  law  ereatittg  the 
office." 

Baltimore  v.  Slofe  ei  rel.  Board  of  PoUee, 
IS  Md.  376,  74  Am.  Dec.  672. 

When  the  legislature  has  created  an  offiee- 
by  act  of  assembly,  the  legislature  can  desig- 
nate by  whom  and  in  what  manner  the  per- 
son who  is  to  fill  the  office  can  be  appointed. 

Dams  V.  Sfote,  7  Md.  151,  61  Am.  Dec. 
331;  Chicago,  B.  d  Q.  R.  Co.  v.  Nebraska 
€3)  rel.  Omaha,  170  U.  8.  57,  42  L.  ed.  048, 
18  Sup.  Ct.  Rep.  613. 

Similar  methods  of  appointment  of  thcae- 
boards  of  examiners  are  prescribed  by  the 
statutes  of  Indiana  and  California,  both  of 
which  have  been  recognieed  as  altogether 
^  valid  and  constitutional. 

Ex  parte  Frazer,  64  Cal.  94;  Bm  part*  Me- 
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PkCe,  J.,  delivered    th«    opinion    of  the 

The  ftpi>eltuit  was  indicted  for  unlawful* 
Ij  prectising  medicine  and  surgery  in  the 
•tate  of  Muyluid  without  being  roistered 
B«  >  pbysiciui  or  surgeon  in  the  r^Btry  ol 
physicians  and  surgeoni.  The  question  pre- 
•ented  hy  the  appeal  ii  the  validity  of  Acta 
1892,  chap.  2D6,  Acta  1864,  chap.  217,  and 
Acta  leSd,  chap.  1S4,  all  of  which  are  incor- 
porated in  Hr.  Foe'a  Supplement  to  the  Code 
aa  article  43,  f|  39-63,  subtitle  "Practition- 
'ATS  of  Medicine."  These  statutes  are  the 
final  result  of  a  series  of  successive  enacts 
ments  which  have  cre«ted  a  well-deSued  sys- 
tem for  the  regulation  of  the  practice  of 
medicine  in  the  state.  Inasmuch  as  extend- 
ed reference  was  made  to  them  in  the  case 
of  Uangm-  v.  Btate  Uedioal  Emat»ineri  (de- 
cided at  the  present  term)  OO  Hd.  669,  46 
Atl.  891,  we  need  refer  here  to  only  so  much 
of  the  system  now  in  force  as  is  required  for 


a  proper  consideration  of  the  questions 
Tolved  in  this  appeal.  The  acts  provide  lor 
two  boards  of  examiners, — one  to  be  appoint- 
ed hy  the  MedinU  and  Chirurgical  Faculty 
•of  the  State  of  Maryland;  the  other  hy  the 
Haryland  State  Homeopathic  Medical  So- 
ciety. Each  of  these  boards  ia  empowered  to 
grant  licenses  to  practise  medicine  in  the 
state,  and  no  one  is  allowed  so  to  practise 
nnl^s  be  has  first  obtained  such  license. 
The  49th  section  of  the  article  contains  an 
exception  to  this  general  rule  by  the  provi- 


anny,  navy,  or  marine  hospital  service,  to 
physicians  or  surgeons  in  actual  consulta- 
tion from  other  statca,  or  to  peraons  tempo- 
rarily practising  under  the  auperviaion  ol 
an  actual  medical  preceptor."  It  is  contend- 
ed on  the  part  of  the  appellant  that  these 
exemptions  from  the  burden  of  obtaining  a 
license  to  practise  is  an  unjust  and  unrea- 
«onabIe  diacrinunation  between  persons  en- 
gaging in  the  medical  buainesi  or  profession, 
and  that  its  effect  ia  to  render  the  whole  act 
invalid,  as  being  in  contravention  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  It  is  not  questioned,  as,  in- 
•deed,  it  could  not  be,  that  the  state  under 
the  police  power  has  authority  to  pass  such 
reasonable  laws  for  the  protection  of  the 
health,  morals,  and  safety  of  the  public  as 
ita  legislature,  In  tbs  exerciss  of  its  discre- 
tion, may  deem  necessary  and  proper.  But 
the  contention  is  that  the  provisions  of  the 
•ectton  by  which  the  exemptions  from  li- 
censing are  declared  are  not  just  and  rea- 
sonable, and  bear  no  proper  relation  to  the 
objects  sought  to  be  accomplished;  and  the 
argument  is  that,  while  a  certain  class  of 

Ehysiciana  are  not  required  to  register,  it 
I  an  infringement  of  the  principle  of  equal- 
ity to  reqnire  r^atration  of  others  who  do 
not  belong  to  the  favored  class.  This  objec- 
tion, therefore,  amounta  to  no  more  than  to 
affirm  that  the  classification  made  by  the 
Statutes  is'  purely  arbitiary;  for  all  the  au- 
ML.  R.  A. 


thoritiea  agree  that  if  a  classification  be  just 
and  reasoDabte,  and  bear  a  proper  relation 
to  the  subject-iuatter  of  the  act,  no  objection 
to  its  validity  can  he  raised.  The  14th 
Amendment  was  not  intended  to  restrain  the 
legislature  from  such  reasonable  provisions 
as  are  necessary  for  the  protection  of  the 
public  health,  and  in  doing  this  conditions 
may  exist  that  make  it  most  essential  to  im- 
pose upon  some  persons  greater  burdens  than 
upon  others  not  similarly  situated.  ''The 
great  purpose  of  the  amendment  is  to  exclude 
everything  that  is  arbitrary  and  capriciouB 
in  Ic^slation  affecting  the  rights  of  the  citi- 
zen." Dent  V.  Wett  Virginia,  129  U.  S.  114- 
128,  32  L.  ed.  623-628,  9  Sup.  Ct.  Rep.  231 ; 
atatg  V.  Broadbelt,  69  Md.  579,  46  L.  R.  A. 
433,  43  AU.  771;  State  v.  Ktu>viea,  90  Md. 
646,  49  L.  R.  A.  696,  45  Atl.  877 ;  Singer  v. 
State,  72  Md.  4Q4,  8  L.  R.  A.  661,  19  AU. 
1044;  Barbunr  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923,  6  Sup.  Ct.  Rep.  367 ;  Ifu^ler  t. 
Kamat,  123  U.  6.  623,  31  L.  ed.  206,  8  Sup. 
Ct.  Rep.  273;  Tick  Wo  v.  Bopkuu,  116  U. 
S.  366,  30  X..  ed.  220,  6  Sup.  Ct.  Rep.  lOM. 
Here  the  purpose  of  the  acts  in  question 
was  the  protection  of  the  public  from  the 
consequences  of  ignorance  and  incapacity  in 
the  practice  of  medicine  and  surgery.  As  a 
meana  of  ejecting  this,  they  exact  from  the 
persons  proposing  to  engage  in  the  business 
a  certain  degree  of  skill  and  learning,  to  be 
evidenced  by  a  certificate  upon  which  the 
public  may  rely.  If  the  conditions  sur- 
rounding bJI  persons  who  desired  to  practise 
were  alike,  there  could  he  diSerencea  made 
as  to  the  terms  upon  which  a  certiHcat* 
could  be  obtained.  But  If  there  are  differ- 
ences as  to  conditions  and  aituatious,  by 
which    it   becomes    reasonable   that  great^ 

Gecautiona  are  required  in  some  caaea  than 
others,  classes  may  he  formed  by  which 
certificates  can  be  granted  to  some  without 
examination,  and  by  which  others  may  bs 
exempted  altogether  from  the  burden  of  be- 
ing r^stered.  But  these  claeaea  must  be 
created  upon  considerations  only  that  are 
promotive  of  the  public  interests,  and  if  tb^ 
are  ao  created  they  do  not  constitute  an  un- 
lawful diacrimi nation,  and  do  not  impair  the 
"equal  right  which  all  can  claim  In  the  en- 
forcement of  the  laws."  The  case  of  Btatt 
V.  Fennoym-,  65  N.  H.  113,  0  L.  R.  A.  709, 
IB  Atl.  878,  relied  upon  by  the  appellant  to 
sustain  his  contention,  is  nowise  m  conflict 
tfa  what  baa  juat  been  said.  In  that  caae 
e  act  was  pronounced  invalid  because  the 
emption  from  the  burden  of  obtaining  a 
license  was  made  to  depend,  "not  upon  In- 
tegrity, education,  and  medical  skill,  but 
upon  a  continuous  dwelling  in  one  place  for 
a  certain  time."  Such  a  discriminatibn  waa 
undoubtedly  arbitrary,  and  founded  upon  no 
>n  having  relation  to  the  subject.  It 
no  regard  to  competency,  or  to  any  ma- 
terial dilTerence  of  situation,  and.  if  main- 
tainable, no  reason  could  be  assigned  why 
"a  monopoly  of  the  business  mi^ht  not  be 
given"  to  favored  physidang.  But  that  can- 
not be  said  of  the  provisions  of  the  section 
and  the  law  now  being  oonsidered.  Those  to 
whom  ths  provisions  of  the  acts  do  not  ap> 
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ey  ftre  (1)  conimisBioiied  lurgeona  of  the 
nited  States  srmj  and  navj  and  marine 
hospital;  (2)  phyBiclana  and  auTgeouB  in  ac- 
tual consultation  from  other  statea;  and  (3) 
peraonB  temporaril;  practising  tinder  the  au- 
perviBJon  of  an  actual  medical  preceptor. 
The  reaBone  for  Vneae  exemptions  from  the 
operation  of  the  act  are  apparent,  and  are 
entirely  of  a  public  character.  The  compe- 
tency of  the  first  class  is  esaured  by  the  ex- 
actions required  of  them  before  they  could 
become  commisBioncd  in  the  service  of  the 
United  States  as  physicianB  or  surgeons. 


for  that  work.  There  could  be  no  public 
reason,  therefore,  that  these  medical  offl- 
oers  should  be  required,  for  the  protection 
of  the  public,  to  be  registered.  Nor  can  any 
reaeoQ  having  in  view  the  public  protection 
be  OBsi^ed  for  requiring  certiflcatea  of  the 
remaining  classes.  Neither  of  tbe^e  classes 
can  be  aaid  to  be  practitioners  within  thia 
state.  The  physician,  from  another  state, 
"in  actual  consultation,"  baa  co-operating 
with  him  a  regiatered  phyaician.  To  require 
him  to  licenae  as  for  general  practice  would 
have  no  other  effect  than  occasionally  to  de- 
prive the  patient  and  the  local  physician  of 
the  benefit  of  the  advice  of  some  of  the  most 
eminent  and  skilful  gentlemen  in  the  pro- 
fession. Moreover,  as  to  both  the  second 
and  third  classes,  the  public  are  fully  pro- 
tected from  the  incompetency  of  the  foreign 
physician  and  the  student  by  the  presence 
and  supervision  and  restraints  of  the  certi- 
fied physicians  of  the  state.  This  section, 
therefore,  cannot  be  objected  to  as  in  any  re- 
spect arbitrary  or  unreasonable,  or  as  in  any 
manner  creating  any  unjuat  discrimination. 
Another  objection  raised  ia  that  these  acts 
commit  the  execution  of  the  law  to  "a  body 
corporate  not  an  officer  or  agent  of  the  gov- 
ernment." One  of  the  bodies  charged  with 
the  duty  of  appointing  one  of  the  boards  of 
medical  examiners  is  the  Medical  and  Chi- 
rurgical  Faculty  of  the  State  of  Maryland. 
It  was  incorporated  in  1788,  and  by  chapter 
105  of  the  Acts  of  that  year  it  was  clothed 
with  authority  to  elect  twelve  pereons  to  be 
Btyled  the  "Medical  Board  of  Examiners  for 
the  State  of  Maryland,"  whose  duty  it  wns 
to  grant  licenses  to  peraona  qualified  to  prac- 
Use  medicine  and  surgery.  In  referring  tothe 
power  thus  conferred  upon  the  Medical  and 
Chirurgical  Faculty,  thia  court  in  Regent §' 
Case,  0  Gill  A  J.  388,  31  Am.  Dec.  72,  et  aeq., 
said  that  "a  corporation  may  be  private,  and 

St  the  act  or  oharter  of  incorporation  con- 
in  provisions  of  a  purely  public  character, 
introduced  solely  for  the  public  good,  and 
as  a  general  police  regulation  of  the  utate." 
The  court  cites  aa  inatancea  the  t'nglish  stat- 
utes creating  the  College  of  Phyaiciana  in 
London  and  founding  the  College  of  Barbera 
and  Surgeons.  It  then  proceeds:  "The  leg- 
islature poesennes  the  power  to  regulate  the 
internal  police  of  the  state.  .  .  .  and, 
having  regard  to  the  health  and  lives  of  the 
citizens  of  the  state,  to  adopt  from  time 
time  such  wholesome  regulations  as  may  be 
deemed  best  calculated  to  guard  against  the 
00  L.  R.  A. 


evils  and  mischiefs  attendant  upon  the  prac- 
tice of  phyaic  and  surgery  by  ignorant  and 
incompetent  persons.  That  the  legislature 
might  at  any  time,  without  the  intervenUon 
of  a  corporation,  have  provided  for  the  or- 
ganization of  a  board  or  boards  for  the  ex- 
amination of  persona  applying  for  admission 
to  the  practice  of  physic  or  surgery,  and  im- 
posed a  penalty  upon  any  who  should  praotise 
without  naving  first  obtained  a  license  from 
such  board,  and  afterwards  from  time  to 
time  have  adopted  other  means  more  or  leM 
eflicient  for  the  promotion  of  the  desired  end, 
or  whether  wisely  or  not  have  removed  the 
restriction  altogether,  is  a  proposition  not 
to  be  questioned."  The  court  further  pro- 
ceeds to  observe  that  tlie  legislature,  with 
the  object  of  encouraging  the  acquisition  of 
knowledge  and  of  shielding  the  community 
from  the  pernicious  effecta  of  the  ignorance 
of  unskilful  pretenders,  had  authorized  the 
Medical  and  Chirurgical  Faculty,  "as  it  had 
the  right  to  do,"  to  appoint  a  board  of  ex- 
aminers, who  should  examine  and  issue  li- 
censes, as  a  means  of  effecting  the  end  in 
view,  and  who  "for  that  purpose  may  be  ooa- 
sidercd  aa  ag«nta  or  officers  of  the  state." 
In  Slaughtrr-Eoute  Oaaea,  16  Wall.  30-130, 
21  L.  ed.  394-426,  where  it  was  contended 
that  the  legislature  had  exceeded  ita  power 
in  creating  a  private  corporation  for  the 
special  purpose  of  maintaining  the  slaughter 
house  for  the  city  of  New  Orleans,  the  court 
said:  "If  thia  statute  had  imposed  on  the 
city  of  New  Orleans  precisely  the  same  du- 
ties, accompanied  by  the,  same  privil^es 
which  it  has  on  the  corporation  which  it  cre- 
ated, it  is  believed  that  no  question  would 
have  been  raised  as  to  ite  constitutionality. 
.  .  .  Why  cannot  the  legislature  confer 
the  same  powers  on  another  corporatioa, 
created  for  a  lawful  and  useful  public  ob- 
ject, that  it  can  on  a  municipal  corporation 
already  eiistingT  That  wherever  a  legisla- 
ture has  the  right  to  accomplish  a  certain 
reault,  and  that  result  is  b^l  attained  by 
means  of  a  corporation,  it  has  the  right  to 
create  such  a  corporation,  and  to  endow  it 
with  the  powers  necessary  to  effect  the  de- 
sired and  lawful  purpose,  seem*  hardly  to 
admit  of  debate." 

Nor  does  the  method  of  the  appointment 
of  the  medical  boards  affect  the  validity  of 
the  law.  Section  10  of  article  2  of  the  Consti- 
tution of  the  state  confers  upon  the  govern- 
or the  authority  "to  nominate,  and  by  and 
with  the  advice  and  consent  of  the  aenat«  ap- 
point," all  civil  and  militarr  oflicerB  whose 
appointment  or  election  is  not  therein  other- 
wise provided  for,  "unless  a  different  mode  of 
appoinEment  be  prescribed  by  the  law  creat- 
ing the  office."  This  provision  simply  means, 
as  was  said  in  Dams  v.  State.  1  Md.  161, 
01  Am,  Dee.  331,  "that  the  governor  shall 
have  the  power  to  fill  all  offices  in  the  state. 
whether  created  by  the  Constitution  or  by 
act  of  aaaembly.  unleas  other  wise  provided 

,  by  the  one  or  the  other.     When,  therefore. 

1  the  legislature  has  created  an  office  by  act 
of  assembl.v.  the  legislature  can  designate  by 
whom  and  in  what  manner  the  person  who  is 
to  fill  the  office  shall  be  appointed." 


1900. 


SCHOLLB  V.  StATB. 


4U 


Some  comment  was  made  upon  the  efiect 
of  {  61,  but,  inaBmuch  aa  that  was  iull;  con- 
sidered aed  passed  upon  in  Hanger  v.  Utate 
Medical  Exaininera  (decided  by  tbia  court  at 
the  preecut  term)  90  Md.  G3I1,  45  Atl.  SBl, 
we  need  only  to  refer  to  that  t-ase. 

We  have  now  eonsidered  all  the  questions 
that  were  pressed  upon  us  at  the  bearing 
or  are  contained  in  the  briefs  of  the  respect- 
ire  couBiel.  We  may  add  to  what  has  al- 
reftdy  been  said,  however,  that  we  iin<l  noth- 
ing ia  any  of  thsse  statutes  that  is  ob- 
noxious to  constitutional  objectioa.  Laws 
■imilar  to  those  regulating  the  practice  of 
medicine,  of  surgery,  and  of  many  trades 
ha,v«  frequently  been  under  consideration  in 


this  ADd  otber  courta,  and  have  been  main- 
tained as  valid  enactments.  We  ref«r  to 
some  of  the  cases,  to  which  many  more  could 
be  added:  Dent  v.  West  Virginia,  129  U. 
S.  lU,  32  L.  ed.  Q23,  9  Sup.  Ct.  Rsp.  231; 
Wilkxntt  V.  Stale,  113  Ind.  514,  IB  N.  E.  l'J2; 
State  V.  Knowlea,  90  Md.  UfS,  49  L.  U.  A. 
U35,  46  Atl.  877,  and  cases  there  cited;  L'ji 
parte  Frazer,  54  Cai.  94;  Ex  parte  McXulii/, 
77  Cal.  IGl,  19  Pac.  237 ;  Iowa  ^cleclic  ifed- 
ical  t'oUcge  Aasa.  v.  Schroder,  87  Iowa,  USD, 
20  L.  R.  A,  365,  56  N.  W.  24;  State  v.  Uroad- 
beit,  89  Md.  579,  45  L.  K.  A.  433,  43  Atl. 
771;   and  other  cases  already  cited  above. 

ITinding  no  error,   the  judgment  ioiU   ba 
affirmed. 
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B«  Carl  LENTZ. 
( N.  J ) 

■It  SDpcKni  tlia.t  etslit  of  Blue  re*'" 
tkaio  Carl  LeatB,  sn  BttorBcr  of  tlilB 
eonrt,  ^rronstsllr  Appropriated  to  hLs 

own  UM  DiaDeTB  iDtnisted  to  him  bj  bla 
ellent  tor  otlicr  purposes ;  chat  such  mlsap- 
proprlatlon  witi  made  without  snj  actual  In- 
tent to  aefraud,  aud  with  the  eipectatlon  o( 
paflnx  It  over  ■•  aoon  as  required;  that  he 
bad  paid  It  over,  principal  and  Interesc,  not. 
Indeed,  as  soon  as  required,  bat  betore'the 
rale  In  this  matter  was  applied  for ;  and  that 
since  the  mlsappropciatlon  he  his  eondncted 
bimself  wltb  iDt^rit;  la  privile  md  public 
life  and  In  an  Important  slate  offlce.  Held, 
that  ths  clTcumstances  do  not  warrant  tbe 
CQDclualoa  that  Mr.  Lenta  la  now  UDworth; 
of  tbe  couQdeuce  of  clieuta.  and  therefore  do 
not  require  the  court  to  strike  him  off  the 
roll  of  actome;s.  or  Co  suspend  bim  from  the 
practice  ot  his  profession. 

(June  11,  ISOO.) 

ON  RULE  to  show  cause  why  a  motion  to 
disbar  Carl  Lenti  should  not  be  granted. 
RuU  dUcharged. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  H.  Qrej,  Attorney  General,  for  the 

Jfessrs.    S«iBiiel    Kallsoh    and    C«rt- 

lAMdt  PnrkeT,  contra. 

IHzon,  J.,  dellTNed  the  opinion    of   the 

On  October  9,  1899,  a  rule  was  entered  re- 
quiring Carl  Lentz,  an  attorney  and  counsel. 
or  of  this  state,  to  show  cause  why  be  should 
not  be  disbarred  or  suspended  from  the  prac- 
tice of  his  profession,  Because  of  his  unpro- 
feSBJonal  conduct  with  respect  to  certain 
matters  charged  in  the  rule.  The  attorney 
general  was  appointed  to  prOBPCute  the  rule, 
and  it  was  ordered  that  proofs  should  be 
taken  concerning  the  charges.     This  rule  is  i 

•Headnote  b;  Dixon,  J. 

Son. — AT~to  disbarment  of  attorney  gpner- 
all7.  see  PslrHeld  Count;  Bar  ex  rel,  Feasenden 
*.  Tajlor  (Cddq.)  IS  L.  R.  A.  TST  :  and  Re  Klr- 
tf  (S.  D.)  39  L.  R.  A.  SSfl. 

As  to  necessity  of  bad  or  (raudulent  matlre 
to  Jastlfr  disbarment,  see  State  em  rel.  Fowler 
V.  Plnler  <F1B.)  18  L.  R.  A.  401.  and  not*. 
SOL.  S.  A. 


now  brought  for  final  determination  on  the 
evidence  submitted. 

The  first  charge  is  that  in  January,  18U3, 
Henry  E.  Muller  made  an  assignment  for  the 
benefit  of  his  creditors  to  Mr.  Licntz;  that 
the  latter,  as  assignee,  collected  $4,607.90  to 
be  distributed  among  the  creditors,  out  of 
which  allowances  were  made  to  the  amount 
of  $2,905.19,  thus  leaving  81,702.71  for  dis- 
tribution; and  that  Mr.  Lentz,  disregarding 
his  duty,  retained  that  sum  for  a  long  time, 
until  April,  1897,  and  fraudulently  applied 
and  appropriated  the  same  to  hie  own  use- 
On  this  charge  the  proof  is  that  Mr.  Lentx 
collected  only  about  92,200,  that  out  of  this 
he  paid  to  creditors  about  $800  before  any 
order  for  distribution  was  made,  and  that  he 
paid  the  residue  within  three  months  after 
the  making  of  such  order.  This  delay  ap- 
pears to  have  resulted  partly  from  neglect 
under  the  press  of  other  business,  and  partly 
from  ignorance  as  to  the  address  of  credit- 
ors. There  is  no  evidence  that  it  was  caused 
by  misappropriation  of  tbe  fund  to  bis  ovra 
use,but.on  the  cantraTy,the  testimony  is  that 
he  always  had  the  money  in  bank  ready  for 
distribution.     This  charge    is    unsupported. 

The  second  charge  is  that  about  December 
17, 1890,  Mr.  Lentz,  as  attorney  of  Ferdinand 
Mutter,  received  $3,032.08,  to  be  applied  by 
him  in  payment  of  a  mortgage  held  by  Emma 
S.  Pond  upon  a  farm,  which  Mutter  about 
that  time  had  sold,  clear  of  encumbrances,  to 
St.  Peter's  Catholic  Church,  and  that  Mr. 
Lentz  fraudulently  appropriated  the  money 
to  his  own  use.  Respecting  this  charge  the 
proof  is  that  Mutter  had  made  such  a  sale, 
and  received  the  whole  purchase  money, 
agreeing  to  pay  off  the  mortgage,  which  bor* 
only  5  per  cent  interest;  that,  as  the  mort- 
gagee did  not  then  require  payment,  Mutter 
gave  to  Mr.  Lentz  *5,000,  telling  him  either 
to  invest  it,  or  to  retain  it  as  a  loan  to  him- 
self, at  0  per  cent  interest;  that  accordingly 
Mr.  Lentz  invested  «2,000.  and  retained  S3,- 
000.  pR.ving  therefor  interest  at  6  per  cent 
until  isn7.  when  he  repaid  the  principal. 
It  appears  that  Mr.  Lentz  had  no  knowl- 
edge of  the  terras  under  which  Mutter  had 
sold  the  farm,  and  that  his  only  relation  to 
the  Pond  mortgage  was  that,  by  Mutt^'s  di- 
rections, he  used  the  interest  doe  f— "-.  him 
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mU  to  paj  th*  intcreat  due  to  Mias  Fond, 
pe.7iii&  the  remaining  1  per  cent  to  Mutter. 
This  cbarge  also  ia  uniouuded. 

The  third  charge,  which  relate*  to  Mr. 
Lentz's  dealinea  with  the  mone;  of  Cather- 
ine ObI,  bis  client,  was  formally  withdrawn 
bj  the  attorney  general  at  the  argument,  be- 
cause of  its  ground lesBnesB. 

The  fourth  and  fifth  charseB  mav  be  con- 
sidered together.  They  allege  Uiat  Mr. 
Lents,  as  attorney  for  John  RuckeUhaus, 
about  October  16,  1B98,  received  £1,523.57  to 
be  paid  to  Mary  Oehme  upon  her  signing  a 
release  discharging  Charles  M.  Kase,  the  ad- 
ministrator of  the  esUte  of  Hugh  U.  McCul- 
loch,  from  all  claims  against  the  estate;  that 
he  failed  to  pay  the  money  to  Mrs.  Oehme, 
but  applied  and  appropriated  the  same  to  his 
own  use;  and  that  about  February  16,  18B1, 
be  received  from  Ruckelshaus  91,300,  to  be 
used  by  him  in  paying  off  a  judgment  recov- 
ered by  Charles  Borcherling,  as  administra- 
tor of  Maiy  Oehme,  against  Ruckelshaus,  and 
•oon  afterwards  obtained  {1,200  from  Ruck- 
slshaua  upon  the  pretense  that  he  could  prob- 
ably secure  a  final  settlement  of  the  matters 
in  difference  between  said  administrator  and 
Ruckelshaus,  but  that  Ur.  Lentz  wholly 
(ailed  to  apply  the  said  moneys  to  the  pur- 
poses above  mentioned,  and  wrongfully  ap- 
plied and  appropriated  them  to  his  own  use. 
The  proof  is  that  Mr.  Lentz,  as  attorney  for 
John  Ruckelshaus,  did  at  the  times  above 
stated  receive  said  sums  of  money  for  thi 
purposes  indicated;  that  of  the  $1,300  hi 
used  91,I22.B0  in  paying  o£F  the  Bocherling 
judgment;  that  he  tried  to  secure  the  release 
desired  from  Mrs.  Oehme,  and  to  effect  a 
final  settlement  with  Mr.  Borcherling,  as  her 
administrator,  but  could  not  succeed,  and 
that  thereupon  he  appropriated  the  moneys 
remaining  in  hU  bands  to  his  own  use.  The 
moneys  thus  appropriated  were  not  demand- 
ed trom  him  until  July,  18QT,  and  were  re- 
paid by  him,  with  interest,  in  instalments, 
banning  in  November,  1897,  and  completed 
in  February,  1899.  This  misappropriation 
of  funds  intrusted  to  Mr.  Lentz  in  nis  pro- 
fessional capacity  cannot  be  defended,  but 
there  were  palliative  circumstances.  We  are 
satisfied  that  Mr.  Lentz  bad  no  fraudulent 
purpose;  that  the  slow  progress  of  the  ef- 
forts made  to  secure  the  settlement  desired, 
and  the  quiescence  of  his  client,  led  him  to 
believe  that  it  would  not  be  necesaary  for 
him  to  pay  over  the  moneys  In  hand  very 
soon,  and  that  when  the  necessity  should 
arise  he  would  be  able  to  obtain  again  the 
funds  required.  He  also  had  a  claim  against 
his  client  for  services,  which  in  February, 
1899,  was  allowed  lor  967S,  and  paid. 

This,  therefore,  is  the  case  before  us:  That 
upward  of  eight  years  ago  Mr.  Lents  wrong- 
ly appropriated  to  his  own  use  about  42,900 
of  money  belonging  to  his  client;  that  such 
misuse  was  made  without  any  actual  intent 
to  defraud,  and  with  the  purpose  and  expec- 
tation of  repaying  it  when  demanded ;  that 
the  debt,  principal  and  interent.  was  fully 
paid  before  the  present  proceeding  was  in- 
nUtuted.  so  that  the  client  has  suffered  no 
loss,  and  refuses  to  take  part  in  an;  com- 
SO  L.  R.  A. 


plaint  against  bis  attorney.    Mr.  Lentz  has 

been  a  member  of  the  bar,  practising  in  New- 
ark, (or  about  twenty-seven  years.  During 
a  large  part  of  that  time  he  has  been  very 
actively  engaged  in  public  alfairs  in  the 
county  of  Kssex,  and  during  several  years 
last  past  has  been  an  effioient  member  oE  the 
stai«  board  of  taxation.  Throughout  his 
career  no  other  Instance  of  misconduct  than 
that  above  stated  appears  against  him. 
What,  thea,  should  be  Uie  determinaticn  of 
the  court  on  the  present  rulel 

In  eiercising  summary  jurisdiction  over 
attorneys,  as  distinct  from  other  persons, 
courts  have  in  view  two  leading  objects: 
One,  to  compel  the  attorney  to  deal  fairly 
a^d  honestly  with  bis  client  (Strong  v.  Uun- 
dy,  62  N.  J.'Eq.  833,  31  AU.  Oil)  ;  the  other 
to  remove  from  the  profession  a  person 
whose  misconduct  hss  proved  him  unfit  to 
be  intrusted  with  the  duties  and  responsibil- 
ities belonging  to  the  office  of  an  attorney. 
Kx  parte  SrounsoU,  2  Cowp.  829;  Stepkeni 
v.  Eill.  10  Mees.  &  W.  28.  In  the  attain- 
ment of  these  objects  the  idea  of  punishment 
has  no  appropriate  place.  With  regard  to 
Mr.  Lentz,  there  is  no  occasion  for  the  exer- 
tion of  the  court's  authority  to  constrain  him 
to  do  justice  to  his  client.  He  has  already 
done  BO.  There  remains  only  the  question 
whether  his  misbehavior  has  been  such  as  to 
prove  him  now  unworthy  of  confidence  as  a 
member  of  the  bar. 

The  consequences  of  striking  an  attorney 
from  the  roll  are  so  severe,  both  in  degrading 
him  in  the  eyes  of  the  oommunitv,  and  in  de- 

E riving  him  of  the  means  of  living  to  which 
e  may  have  devoted  moat  of  his  mature  life, 
that  courts  have  taken  that  step  only  when 
the  misconduct  of  the  attorney  might  prop- 
erly be  characteriaed  as  gross.  Thus,  in 
Tidd,  Pr.  eO,  it  is  said:  ''If  an  attorney's 
misconduct  has  been  very  gross,  .  .  . 
the  court  will  order  him  to  be  struck  oS  the 
roll."  So,  in  1  Chitty'B  Arehbold,  Pr.  IIT: 
"The  court  will  .  .  .  strike  an  attorney 
off  the  roll  ■  ■  ■  for  gross  misconduoL" 
Likewise,  in  Bit  parte  Wall,  107  U.  S.  2«6, 
27  L.  ed.  662,  2  Sup.  Ct  Rep.  669,  Mr.  Jus- 
tie*  Bradley  said:  "It  is  laid  down  in  all 
the  books  in  which  the  subject  is  treated 
that  a  court  has  power  ...  in  gross 
cases  of  misconduct  to  strike  their  names 
from  Uie  roll." 

1  have  stated  the  circumstances  which 
tended  to  mitigate  Mr.  Lentz's  delinquency. 
Perhaps  they  are  sufGcient  to  remove  bis 
fault  from  the  category  of  "gross  miscon- 
duct;" but,  if  they  be  not,  still,  bearing  in 
mind  that  this  appears  as  a  single  offense  in 
a  long  profesuonal  career,  that  since  it  was 
committed  he  has  for  eight  years  maintained 
good  character  for  integrity  in  private  and 
L  public  station,  and  that  he  has  made  full 
restitution  for  the  money  wrongly  used,  wa 
think  the  court  would  not  bs  jnstiBed  in  de- 
claring that  he  is  now  unworthy  of  the  con- 
fidence of  clients,  and  therefore  should  be 
struck  from  the  roll  of  attorneys  or  sus- 
pended from  the  practice  of.  his  profession. 
Out  conclusion  is  tbat  th«  rule  agaimrt 
him  »hout4  be  iiachargei. 


BowaiJt  r.  QiMwtinmH  DiiKums  On. 


NEW  JERSEY  COUBT  OF  ERRORS  AND  A.PPEAI& 


<.. 


..N,  J.. 


•1.     a«fl«I<    was     emca«ea    ma-  KB    em- 
yloyee  of  the  defendKot  eampkar.  tba 

Ounenbelm  Smelling  CfrmpanT,  Id  It!  eoi>- 
per-anclllng  ttetarj,  hm  ■  helper  at  one  of 
the  tuTBAcrm  aaed  In  that  work.  Near  [o  tbe 
(anise*  at  which  Bofleld  was  enlaced  othel 
workmen  of  the  delCDdaat  wete  angasad  In 
taklnc  from  soothM  (nmaee  molCan  copirat, 
and  throwlDl  It  with  ladlea  Into  a  iilt  ot  cold 
water  (thia  waur  b;  thla  proccsa  became 


J  bet),  I 


e  IB  teot  away,  on  a  llae  t 

br   LllTtHCOTT.  J. 


right  angle*,  and 
apon  rhs  other  aide  ot  a  paaaagewar  ot  that 
<Hdtb  nrnnlog  In  front  of  all  the  fDmaeaa. 
Tbe  pit  whan  not  In  ose  was  cOTered  with  St 
SQd  tDlUUe  planUng  famlabad  b;  Che  de- 
tcndailt.  rcndeclny  It  •ntirel;  talt  from  any 
paraan  falling  Inta  it.  Thla  [MC  wai  kept  cot- 
aied  by  the  waikmen  wlien  not  In  uaa.  When 
the  woAmen  commenced  work  It  waa  ao  cot- 
eied.  and  the  corarliig  was  remoTed  by  them 
for  the  porpOM  of  tbroiring  tb*  molten  cop- 
per Into  th«  pit,  and  aa  the  work  progreaned 
the  planking  w««  partly  replaced.  Dnrlng 
the  progna*  of  the  wt«k,  and  In  the  middle  of 
the  night,  recaa*  was  taken  by  the  workman 
[or  the  pnipoaa  of  ea.tlng  a  dinner  or  lunch. 
Tbaj  [ftllad  to  replace  the  planking  orar  the 
iplt.  SoQald,  engaged  at  ttie  other  fnmaee, 
was  sent  npon  an  errand  by  th*  ftoeman,  and 
Id  going  along  this  peaaagaway  to  a  door  at 
the  end  of  the  factory  aomahow  got  off  tlie 
line  of  the  pataagewaj,  and  fell  or  slipped 


Hon. — wftol  lanxwt*  ore  deemed  to  fee  <■  tka    II.  < 
««««  oomnton  employment,  apart  front  $tat- 
uta,  where  ito  giisitione  oe  (o  t><ee  prtnotpol. 
tIMp  orlte. 
t.  Introddotorir. 

a.  jScope  o/  aats. 
h.  SVMroI  etatemen*  of  what  ooiMMtiilei 

ODSMHVK  employment, 
c  ComnoM  employment  a  guettfa*  of 
(aw  when  the  facU  are  undltputed. 
II.  Tlteory  thai  oommBitlty  at  emploirmeBt  de- 
pendi  (Olely  on  whefher  tha  del<»- 
(THsnt  eercant'i  nepllgeitea  woe  a 
Tiih  contemplated    1>y    tha   Atjured 

m.  Ovneratly. 

b.  Divarilty  of  diitlei  Or  deportment*  not 

tuffletent  to  coolnde  defenee  of  com- 
mon emplayment. 
e.  ConiigHilii  a  material,  tAonirh  not  de- 


L  Iltiu 


t  of  oommon  employ- 

1.  BailaOj/  KOrfc. 

a.  BtrvanU     workMir    In     the 

office      deportment*      and 

opeiattnir  trattu. 
B.  Servant*    engagea  In   Aan- 

ating  the  lame  train. 
0.  Servant*  tcorktHe  on  differ- 

'  d.  Aervanti  handHnp  ordtnorii 
tratn*  ond  temanle  em. 
ployed  in  the  rapatr  or 
oonetntolton  o/  the  perma- 


«  and  In  fftPtitg 


aUng  tt 

g.  Serrant*  htUmatng  to  reyn- 
iar  train  Drew*  and 
lultchmen. 

k.  Seruant*  hondHnff  oar*  and 
jercante  tntpeotitig  or  re- 
polrlnD  (A«m. 

L  £enNint*  handling  train* 
and  eemantt  per/ormlns 
mltoellaneoiu     dittM*    In 


m.  fiemant*    empIoitBd  In  the 

nieohanleal   department*. 

S.  Occufallon*  other  tlui»    raUwap 

a.  Seruont*  of  mnnlalpal    oor- 

poraflon*. 

b.  Seivontt  In  (tore*. 

e.  Semant*  worMnp  on  *taire. 


/,  Servant*  engagea  In  loading 

and  wnhiadlnjy  ihlp*. 
h.  Sertront*  empfoyed  on  atruc- 

l.  Seruontt  engaged  In  repair. 
Inp  plant. 

m.  SBTt'onij  operatino  hotal- 
ing  apparatui,  and  other 
eenionft  m    the  nunc  ee- 


/ootortea,  etc 
«.  IHeooRneotlOH  of  duflei,  when  to  great 
ae  to  negative  implted  aooepfanoe 
0/  (he  rlik  0/  a  felloie  *ervanf* 
negligmae. 
'.  Theory  that  common  emplopment  depend* 
on  Identity  of  department*  of  tcork 
or  cimtoolaUoa  of  dntle*. 

a.  rdenllly  of  deportment  •*  a  te*t,  gen- 

b.  ConiDDlatlon  of  dntlea,   m  «   feet  of 

oomMon  employment.    .  ~ 


'.Google 
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Into  tbe  pit.  and  wai  icalded  to  death.  BelA, 
Ibal  tbe  failure  to  replace  tbe  plaokliMt.  II  It 
t  of  negligpace.  wB>  tbe  negligence 


emplofini 


of  Sofletd,  In  tbe  e 


d  tor  tbe  beoeflt 
of  bl*  neil  of  kin. 
a.     The       dcfendHBta       Had       tvnlahed 

planklDK  BdJuatnble  to,  and  eau  to  be  aaed 
to  coTer,  tbl>  pit,  and  thua  render  it  entirely 
■afe.  and  It  wee  tbe  dulf  of  tbe  aerranti  of 
the  defendant  to  dm  It  for  tbat  parpoie,  and 
tbeir  fallore  to  da  n  wai  not  tbe  negligence 
of  tbe  defendant,  bat  tbeIr  ovn  negligence.  In 


t  miHt  alwuTB  be  whether  tbe 


>.     The  te 

negligent 

charge  of  the  maiter'a  or  the  BerTanCa  dutj. 
If  It  na  In  tbe  dl»charge  of  tbe  aerrant'* 
dnt]r,  the  tnaaler  la  not  liable  to  coaerrantt  la 
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ne  emploj'menl  f< 

(Jan*  10.  IBM.) 
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1  n«c11g^  act 


ERROR  to  the  Supreme  Court  to  r«n«w 
a,  judgment  in  favor  of  plaintiff  io  «• 
action  brought  to  recover  damages  for  pci- 
sonal  injuries  resulting  in  the  death  of  plaJn- 
tiff'B  int«atate  vhjeh  were  allied  to  have 
been  caused  bj  defendanfa  n^ligmce.  Re- 
verted. 

The  facte  are  stated  in  the  mtiaion. 

Mr.  Alaa  H.  Btromc  for  plajntifl  in  ar- 

Sofleld  had  assumed  the  risk  of  the  <q>ai 
■hot-pit  as  incident  to  his  employment. 

The  ma£ter  maj  rely  upon  the  eerraot's 
seeing  what  he  ought  to  see,  and  the  law 
ca«te  upon  the  servant  whatever  risk  attends 


-continued. 

c.  Same  lublect  conClniied. 

d.  Belatlon  belween  lAe  (hsorlM  of 

aiildnaAle   dutiet   and 

of  duUtt. 
a  Dtltertnee  of  Mmdtv    of    departmvnt, 

mot  necntarily  concIiMiva  ander  the 

coHSoclaflOH  dootrtae. 
(.  Some  teconiiary  revtlU  of  tht  omuo- 

lAatlon  doctrine  have  been  noted  In 

th«   ireUUmt. 
(.  Conaodallon  prfnuirilv  a  gitealloa  of 

fact  for  tAe  }urf. 
b,  Ctititttm  of  Ihfl  doctrine  of 


L  /Iluitrallce  caitt  at  to  the  dootrlne  of 
ronaaolateil  duttaa. 
1.  Railvay  wort. 

a.  eerianfa   tnaaotd  In   ofHe» 

Kork    and      (a      Aundlfno 

b.  Survante     worMaff     on    the 

tame  train. 
0.  Bervantt  AandUng   Hferetit 

d,  Bcrvantt     Aandllfip     troina 


g.  ScTvanli  haniitng  traitit 
and  icatdftmen. 

h.  dicitcliliig   oreiBi  (a   yordi. 

i,  Bervanti  handling  traint 
and  tcrvanta  lDa<Hni7  core. 

y.  BCTVantt  Handling  ordinary 
traint  and  ■an'oiitt  em- 
ployed in  tA«  refislr  or 
Donstructlon  of  the  permo- 

fc.  Senanta  handling  uorfc- 
traMa  and  aeruonta  em- 
plovcd  on    the  permanent 

I  Bervanta    engaged    tolelii    In 

feniinoe  of  tht  permani 

at.  jSeri"an(»  In  the  mechani- 
cal   and    In   other  depart- 

a.  fiervania  enponad  fa  round  | 
hovtet    and    IA«   various 


Kort, 

«.  Serronta    engaged    In    tcori 
on  bnlfdinira  la  prooea*  of 

erection. 
>.  Serfsnta     M>OTtA»B     aa     or 

atoHt  thliw. 
e.   Seruonl*  employed    <■    oaol 

d.  Serranti  emploved    In    <r«a 

e.  Serconfi    emplovad    fa    fae- 

forlea.  etc. 
/.  Sei-conta  engaged  fn  lalalaff 

0.  Aercantt    eatployed    <a    ka- 

tals. 
h.  BervanU  emploired  ia  mllla. 
i.  Berronta  emplovsit  la  gaor. 
Hea  and  aeicera. 
IV.  Common  amplovmeat,  considered  idth  ref- 
erenea  to  the  conllnultv  of  the  rela- 
tion of  mculer  and  tenianf. 

a.  Genrrallv. 

b.  COHtrol  by  the  maaler  at  the  time  of 

tht  In/urv,  the  ultimate  defenwlao- 

e.  Poaitlona  of  aercanti  uhile  ielng 
traneported  on  vehlclsa  balonirlBir  to 
their  eniplovera. 

d.  Aotloiiale  of  thtte  cattt. 

e.  Pairment   or  nonpoirment  of  fart  aot 

neceaiaHfy  dedeioa  for    or    ofralBat 
the  aeriunfa  riffht  -to  reeover. 

f.  Speelal   barnain,  lohelher  riffhta   of  a 

paiaenirer  may  be  conferred  by. 

g.  Position  o]  aemanta  tchtle  entering  or 

leai'lRp    the   pretnlaaa  of  thtir  4m- 
ployert  on  foot, 

I.  Introduetort. 

a.  Scope  of  nota. 

In  ell  Faaes  where  tbe  defense  af  ooserrlee  Is 

rellirA  upon,  ihe  primary  question  to  be  deter- 
mined la  whether  the  relative  positions  of  the 
DpgllgeDt  and  Injured  aervsnta  were  sucb  that 
there  was.  In  Ibe  literal  sense  of  the  word,  a 
"common  eniplorraent."  It  that  queatlon  la 
aeltled  In  the  masler'a  favor  the  acrvaat  la  de- 
barred from  recovery,  unleia  he  can  ahow  that. 
allboufch  there  waa  such  common  emplorment. 
Ihe  negllgpnt  aervant  waa  tbe  representative  or 
vice  prlncliiat  of  tbe  master.  The  cases  deal- 
ing with  Che  former  of  these  gueallons  will  be 
reviewed  In  the  ensuing  note. 


IWO. 
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hit  eontlnuing  in  tba  employineiit  with  actu- 
■J  or  imputea  knowledge  ol  ita  dangera. 

Wufern  V.  Teleg.  Co.  T.  UoUuUen,  68  N. 
J.  U  156,  32  L.  R.  A.  351,  33  Atl.  384;  Con- 
way T.  Furtt,  57  N.  J.  L.  645,  32  Atl.  380; 
Foley  *.  Jeraey  City  Eleatrio  Light  Co.  64  N. 
J.  L.  411,  24  Atl.  4B7 ;  Dunn  r.  UeNamee,  59 
N.  J.  L.  498,  37  Atl.  61;  MuLaugMi*  r.  Cam- 
dm  Iron  Works,  60  N.  J.  L.  557,  38  Atl.  677 ; 
Johnson  v.  Dmoe  Snuff  Go.  62  N.  J.  L.  417, 
41  Atl.  B30;  Rtgan  v,  Palo,  62  N.  J.  L.  30, 
41  Atl.  384;  Olaett  v.  Niaon,  61  N.  J.  L.  671, 
40  Atl.  604;  Chandler  t.  AtLantie  Coaat  Elec- 
tric R.  Co.  61  N.  J.  L.  380,  39  Atl.  674; 
Benjamin  Atha  <E  /.  Co.  v.  CoateUo,  63  N.  J. 
L.  27,  42  Atl.  766;  CoyU  t.  A.  A.  QHffing 
Iron  Co.  62  N.  J.  L.  540,  41  Atl.  680;  Curley 
T.  Hoff,  62  N.  J.  L.  768,  42  AU.  731 ;  Corri- 
ga»  V.  WaaKbuTn  d  U.  Mfg.  Co.  170  Mass. 
79,  48  N.  E.  107B. 

It  must  be  admitted  Ibat.  ai  a  mere  matter 
of  termLnoJo^,  (be  dlatlDCtLoD  taken  to  Che 
telt  Ii  Dot  auatalned  by  the  autborltlea.  tbe 
phraaa  "commoD  emplarmeDt"  being  frequeally 
D*ed  to  denote  the  situation  which  l*  the  aatlth- 
eila  of  that  which  eilati  where  the  uegllgeut 
■emnt  li  a  Tice  prloelpal.  Be«,  for  eiampla, 
Cnrlej  t.  HoIT  (1S99)   82  M.  J.  L.  T58,  42  Atl. 

Thia  •pedallaed,  and  not  Teir  preelae.  nae  of 
the  words,  wblcb  li  explicable  blitorlcalty  hj 
the  tact  Cbat  the  Eeoeral  conception  at  common 
emplDjmeat,  aa  eonatltntins  an  exception  to 
the  doctrine  of  rtrpandtat  tupvrior,  aatedH-tee 
tbe  partial  restoration  of  that  doctrine  b; 
meaoa  of  the  theor;  of  *lce  prluelpalshlp.  caa- 
DOt  be  SToldad  nntll  some  term  appropriate  to 
eipreia  tbe  required  eoncracC  has  beeo  devlaed. 
for  the  parpoaes  of  a  losleal  claaslflcatlon.  haw- 
CTec,  It  la  elearl]'  neceiaary  to  discriminate  be- 
tween the  two  qoeaClons  mentioned  In  the  text. 
aad  In  the  present  chapter  the  term  "common 
emplorment"  will  be  mncelTed  of  as  bearlog 
tba  sisniflcatlon  which  presents  the  Brat  of 
these  qneatlODS  oalj. 

b.  Qtntrttl  1 


It  Is  DOW  well  settled  that,  nnder  neither  at 
tbe  msln  theories  to  be  presently  noticed  can 
common  emplorment  be  pleaded  Id  bar  ot  an  ac- 
tion against  a  msster,  unless  both  the  negllKCbt 
and  liijured  persons  were  In  his  service  and  un- 
der his  couCrol  at  tbe  time  ol  the  Injury.  Tbta 
principle  was  Drst  noticed  bj  Chief  Justice 
Hbaw,  arfruesdo,  In  tbe  leading  case  of  Fsr- 
wetl  T.  Boston  A  V.\  R.  Corp.  (1S42)  4  Mel. 
49.  88  Am.  Dec.  339.  though  not  eipllcltlj'  ruled 
" 1  assumed, 


If  the  plaintiff  was  tiTlng  to  reacb  tht 
middle  door  by  crossioK  tiie  anode  molds  he 
could  not  reoover.  In  tb*t  event  he  was  fol- 
lowing A  route  which  he  had  no  right  to 
t&ke,  and  as  to  which  there  was  no  invita- 
tion, and  hence  no  obligation  to  protect  it. 
His  right!  under  such  circumstances  were, 
at  the  utmost,  those  of  a  mere  licensee. 

Kennedy  v.  Chate,  119  Cal.  637,  52  Pac. 
33;  Phillipt  *.  Burlington  Library  Co.  65  N. 
J.  L.  307,  27  Atl.  478;  Turew  v.  New  York, 
8.  i  W.  Jl.  Co.  61  N.  J.  L.  314,  40  Atl.  614. 

Tlie  failure  of  defendant  to  guard  against 
such  an  accident  was  not  negligence. 

If  Sofleld  was  using  the  passage  leading 
along  the  shot-pit  to  Uie  northwest  door  ha 
was  guilty  of  contributory  n^ligence. 

He  knew  the  sbot-pit  was  there  and  that 
it  had  been  open  and  in  use  up  to  a  very  few 
minutes  before.     If  he  chose  to  proceed  upon 

P.  B.  Co,  r.  Craft  (1890)  10  C.  C.  A.  1TB,  2» 
V.  B.  App.  SST,  sg  Fed.  Hep.  134  ;  Zelgler  T. 
nsnOurj  *  N.  a.  Co.  (1885)  52  Conn.  H3 ; 
Stewart  t.  Harvard  College  (1886)  12  Allen. 
S8:  Bvenson  v.  Atlantic  Mall  S.  B.  Co.  (16T1) 
1  Jones  t  a.  2TT,  33  N.  Y.  Super.  Ct.  271.  A(- 
Drmed  (18T4)  SB  N.  Y.  108;  Kssll  v.  Wabash 
R.  Co.   (IBBT)    114  Mich.  63,  72  X.  Y.  28. 

Dt  an  overslfbt  caaea  of  this  type  have  aome- 
tlmes  been  decided  upon  principles  which  are 
Irrelevant  until  It  has  been  decided  that  a  com- 
mon employment  within  tbe  meaning  of  the 
doctrine  stated  In  the  test  exists.  Thus,  lo 
Martin  v.  Laulsyllle  k  N.  R.  Co.  (1894)  95  Ky. 
612,  28  a.  W.  801, [h»  grounds  on  which  It  waa 
held  thst  the  engineer  of  s  trsin  belonging  to 


mailj  s 


srge  n 


of  cas 

early   all    Ihi 


As   the  question   upon    i 

resllT  turn  la  whether  me  reiaiion  or  master 
and  servant  did.  as  a  matter  of  evidence,  exist 
between  the  pIslDtllf  and  tbe  defendant  as  well 
as  between  the  defendant  and  the  negligent 
servant,  and  this  qnestlon  has  been  fully  dis- 
cussed In  a  note  to  Hard;  v.  Sheddeu  Co.  (1S9T  : 
C.  C.  A.  6th  C.)  37  L.  R.  A.  33.  It  will  be  suffl- 
cleut  for  our  present  purposes  to  cite  a  tew 
of  tbe  decisions  in  which  the  rule  In  the  test 
has  been  formally  enunciated.  Snalnson  v. 
Nnrlheastern  R.  Co.  (18T8)  I.,  R.  3  Eich.  341, 
47  L.  J.  Rich.  N.  8.  372,  38  L.  T.  N.  3.  201,  28 
Weefc,  Rep.  418:  Parker  v.  Hsnnlbal  *  8t.  J. 
R.  Co.  I1BD1)  lOfi  Mo.  382,  18  L.  R.  A.  802, 
in    R.    W.    1119:    Union    P.   R.    Co.    V.    Blllcler 


s   fellov 


with  a 


brakeman  upon  a 
lured  bj  the  former's  negligence  were  (1)  thst 
they  were  lo  different  grades  of  the  service, 
and  (3)  that  they  were  on  illDerent  trains.  As 
the  case  was  plainly  concluded  In  the  plaintiff's 
favor  by  the  fact  that  be  and  the  negllgeat  em- 
ployee were  not  controlled  by  the  same  maater. 
the  consideration  of  the  points  here  made  waa 
BUperflDouB  and  erroneous. 

Tbe  rensous  why  co-operation  In  tbe  same- 
work  is  Dot  regarded  by  the  courts  as  a  sulS- 
clent  ground  tor  exempting  the  master  of  the 
negligent  servant  from  liability  have  been  thua 
explained  by  Lord  Berscbell  In  a  Mrent  deci- 
sion. It  Is  obvious  thst  If  the  exemption  re- 
sults, as  It  has  according  to  the  authorities  I 
hsre  cited,  from  the  Injured  person  having  nn- 
derlahen.  as  between  himself  and  the  person 
be  sues,  to  bear  the  risks  of  his  trilow  serv- 
ant's negligence.  It  can  never  be  applicable 
when  there  is  no  relation  between  tbe  parties 
from  which  such  so  undertaking  can  be  Implied. 
Ttiere  sre  other  considerations  which  point  in 
must    be    remembered 


thst 


Rlth  h 


Islis  of  the  negMgence  of  bis  tel- 

lald  down  a  corresponding  duty  on  tbe  part  of 
the  employer  to  lake  due  care  to  select  roiape- 
tcnt  aervanla  And  It  would  be  meat  uuresgon- 
sble  to  bold  that  he  Is  exempt  from  liability 
for  bis  servant's  negligence  in  any  case  where 
he  Is  not  under  (his  obligation.      But   I  do  not 


be  Implied  from  the  relation 

int  created  between  tbe  par- 

.    LlDflsay    [18811    A.    C.    8TI, 


NkW  JiaUT  CODRT  OF  BEBOM  AMD  Appbau, 


JUNB. 


the  I  . 

witboui  poaitively  aacertaining  whether  it 

had  or  not,  he  nas  necligeut. 

Oltaaon  r.  BoeKm,  68  H.  J.  L.  470,  32  L. 
B.  A.  640,  34  AU.  B86. 

Where  an  employee  htM  a  choice  of  two 
wajH,  one  sate  and  the  other  dangeroua,  and 
choosea  the  latter,  be  ia  guiltj  of  ooa^ibu- 
t4M7  negligenoe. 


Contrib.  Hag.  3d  ed.  |  299,  note^  p.  442;  3 


Swley  X.  Luokent  Iron  d  8.  Co.  188  Pa.  187, 
M  Atl.  321 ;  OoUiiu  v.  fiBoond  Ave,  Traotttm 
Oa.  7  Pa.  Super.  Ct.  318;  Haven  t.  Pitte- 
turgh  £  A.  Bridge  Co.  IGl  Pa.  620,  Slf  AU. 
311;  pMtuwU  T.  Honxv,  78  Dl.  App.  278; 
MoHIe  4  0.  B.  Co.  t.  Qeorga.  94  Ala.  199, 


10  So.  14G;  irfwuffOIe  4  2f.  X.  Oo.  t.  Orr,  91 
Ala.  548,  8  Bo.  360 ;  iTemphi*  it  0.  B.  Oo.  r. 
OmAam,  04  Ala.  M5,  10  So.  2S3;  lETt.  ixfuii 
Bolt  d  Inm  Oo.  v.  Brmnan,  20  III.  App.  556; 
Pemuyh>ania  Co.  t.  O'Shaughncjiy,  122  Ind. 
588,  23  N.  E.  676;  Vmoh  F.  R.  Co.  y.  Etiet, 
37  Kan.  716, 16  Pae.  131 ;  DimdU  v.  BoutKem 
P.  B.  Co.  42  La.  Ann.  686,  7  So.  792;  MU- 
aouri  P.  B.  Co.  r.  UaCally,  41  Kan.  639,  21 
Paa  C74;  Ifoore  v.  Kanaiu  City,  Ft.  S.  d  U. 
B.  Oo.  146  Ho.  672,  48  B.  W.  467. 

The  failure  to  have  the  pit  ooTered  at  the 


ant  is  not  Hahle. 

Ouriey  <r.  Boff,  62  N.  J.  li.  768,  42  AU. 
781;  Perry  v.  Jtojer*.  167  N.  Y.  251,  51  N. 
E.  1021;  Armour  T.  Hafm,  III  U.  S.  313,28 
L.  ed.  440,  4  Bnp.  Ct.  Rep.  433;  Filbert  v. 
Delatoare  A  B.  (fofwi  Co.  121  N.  Y.  207,  23 


the  (eneral  anqiloTment  of  una  maeter,  and  tern- 
porarllr  paned  nniler  oontrol  of  another  nai- 
tar  bj  whom  the  nesllsent  earrant  ma  em- 
plored,  the  detenee  ot  coatrrlee  1«  not  available 
In  an  acUmi  aKalnu  the  latter  maetar.  where 
the  eerrant  did  not  know  that  he  bad  ebanged 
maacera.  Uoft«n  t.  Smith  (1898)  159  Maaa. 
STO,  SB  N.  K.  101. 

Tbere  la  alto  a  completa  nnanlmlty  aa  to  the 
IKiInt  that,  Id  order  to  let  In  tbs  delenae  ot  com- 
mon era  ploy  to  en  t,  It  moat  appear  that,  at  the 
time  of  the  accident  In  lult,  the  negligent  and 
Injured  isrTants  were,  not  onlr  nitder  the  con- 
trol of  the  nniB  matter,  bat  were  alao  encased 
In  tbe  discharge  oC  dutlea  which  mej  be  aald. 
In  a  reaaoaable  aenie,  to  have  bean  directed  to 
the  attainment  ot  tbe  aime  end. 

Where  anatber  Mrrant  hai  bean  employed 
for  a  porpoaa  entirely  other  and  different,  It 
may  be  well  aald  that  the?  are  not  fellow  aerr- 
anta  of  ana  maater.  Kacb  la  bat  a  MrTanC  tor 
tbe  purpoae  for  which  he  la  employed,  and  as  to 
any  other  dutlea  or  dangera,  not  reaaltlng  from 
each  employment,  he  li  not  a  aerrant,  and 
therefore,  (or  Injnrlee  tuatalned,  may  hold  the 
maater  reaponalble,  upon  the  aama  (round  that 
be  would  any  atranger.  Ohio  A  U.  B.  Co.  T. 
Hammeraley   (1887)  38  Ind.  STl. 

Tbe  principle  1*.  however,  bra  Tagne  to  be  of 
much  aaalatance  In  litigation. 

Tbe  iubjolned  table  ot  eitraeta  ihowa  that, 
except  BO  tar  B8  It  may  be  explained  by  iDbald]- 
ary  prlnclplee,  and  coDatrued  with  reference  to 
epeclflc  groupi  of  facta,  the  extremely  general 
pbraeeoIoKT  which  li  employed  by  Jn^ee  caata 
very  little  light  upon  the  iobject : 

The  two  iervanti  muet  be  men  In  the  aame 
common  employment,  and  engaged  In  the  aama 
common  work  ouder  that  common  employment. 
BartoD'a  Hill  Coal  Co.  t.  McGnlre  (18SS)  S 
Uacq.  H.  I'.  Cas.  300,  per  Lord  Brougham. 

Coemployea  In  the  aame  common  employmeol. 
Cnmberland  &  P.  B.  Co.  t.  Btate  naa  of  Iforan 
(ISTG)  44  Md.  ZS8.  . 

Engaged  In  the  annie  common  work,  and  per- 
forming dutlea  pertaining  to  the  aame  general 
builness.  Baltimore  Blevator  Co.  T.  NhI 
(ISBS)  ee  Hd.  4!18.  5  Atl.  888. 

Kagaged  In  a  common  buelneaa  which  their 
Joint  elTart*  are  required  to  accompllih.  Conlln 
T.  CharleetoD  (1868)  IS  Bleb.  L.  201. 


■j  DS  Ho.  App.  669. 

Engaged  In  common  work  or  "In  the  aame 
general  andertsklng."  Booth  Florida  B.  Co.  T, 
Weeae  (ISaS)  32  Fla.  213,  IB  9a.  4Sa. 

EogSKcd  In  the  "aame  geaenl  andertaklot-" 
SO  L.  R.  A. 


.  a.  Ca.  (1603)   16  Ind. 


Wllaon  r.  Madlaon,  ■ 
8S6. 

Engaged  In  the  aama  general  buslnena.  Won- 
der T.  Baltimore  ft  O.  B.  Co.  (I8T0)  S3  Hd.  411. 
S  Am.  Bep.  148:  Qnlncy  Uln.  Co.  t.  Kltu 
(18TB)  42  HIch.  84,  8  N.  W.  240 :  HoQaton  A  T. 
C.  B.  Co.  T.  Blder  (1BS4)  42  Tex.  367. 

Engaged  In  tbe  common  "service  of  the  aame 
mailer  In  conducting  and  earrylDg  on  the  aame 
general  bualnesa."  Jackaon  t.  Norfolk  ft  W.  B. 
Co.  (1897)  43  W.  Va.  880,  46  L.  B.  A.  887,  27 
8.  a.  378,  81  B.  B.  S58. 

Bngaged  In  a  eommoD  enterptiae  with  atT- 
erat  dutlea  directed  to  tbe  aame  end.  SulllTan 
T.  UtaalBalppl  B.  Co.  (1860)  11  Iowa,  431. 

Working  to  accompllah  the  aame  general 
end.  Neal  t.  Northern  P.  B.  Co.  (1894)  BT 
Minn.  865,  60  N.  W.  312. 

Cooperating  to  the  aama  end.  UcEay  r.  Buf- 
falo Blll'a  Wild  We«  Co.  (18M)  IT  Ulac.  601. 
40  N.  T.  Bnpp.  G93. 

Coaerrlce  aald  to  azlat,  "If  tbe  aerrlcea  at 
each  [aerrant]  In  hla  parttenlar  aphere  or  de- 
partment are  directed  to  the  accompllah  meat  of 
tbe  aame  gmieraJ  end."  Colnmbna  ft  I.  C.  R. 
Co.  T.  Arnold  (ISBB)  81  Ind.  174,  99  Am.  Dec. 

eie. 

Co-operation,  actively  and  peraonally  exer- 
deed  to  the  aecompllibment  of  one  common 
end.  Lagrona  *.  Hoblle  ft  O.  B.  Co.  (1890)  67 
HIaa.  693,  7  So.  482  (phraM  naed  aa  to  all  aerv- 
ante  engaged  In  tbe  operation  of  tralna). 

Employed  In  tbe  accomplish  meat  of  the  came 
common  enterprlee.  and  with  datlea  directed  to 
tbe  aame  end.  Carle  v.  Bangor  ft  P.  Canal  ft 
B.  Co.   (IBGT)  4S  Ke.  389. 

Employee*  whoae  "aerTlcee  ha-ve  an  Immediate 
common  object."  Bandall  T,  Baltimore  ft  O.  B. 
Co.  (1888)  109  U.  8.  4T8,  3T,  L.  ed.  IOCS,  S 
Bup.  Ct.  Hep.  822 ;  St.  Lonla.  I.  H.  ft  8.  B.  Co. 
V.  Oalnea  (1883)  4S  Ark.  6B6 :  St.  Lonla,  I.  U. 
ft  B.  B.  Co.  V.  Bice  (1888)  SI  Ark.  4eT,  4  L.  B. 

A.  1T8,  II  8.  W.  600 :  Van  Avery  T.Unlon  Fac. 

B.  Co.   (1B88)  3S  Fed.  Bep.  40. 

Engaged  In  tbe  aame  common  object.  Waller 
V.  6aoth  Gastem  B.  Co.  (1868)  2  Horltt.  ft  C. 
103,  106,  33  L.  J.  Eicb.  N.  8.  206.  0  Jnr.  N. 
8.  501,  8  U  T.  N.  a.  S36,  11  Week.  Bep.  T81. 

Engaged  In  one  commoa  object.  Adama  v. 
Iron  CUfla  Co.  (1889)  T8  HIch.  3T1.  44  N.  W. 
3T0. 

Engaged  In  promoting  one  common  object. 
Ohio  ft  H.  H.  Co-  V.  Hammaraloy  (1867)  3S 
Ind.  STl. 

Engaged  In  promoting  the  name  general  ob- 
ject, loiter  ▼.  Ulnnesota  C.  R.  Ot.  (18«S)  14 
HI  no.  860.  an.  27T. 


BonMiiD  T.  QnaeRirBuv  Bmeltins  Ca 
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N.  B.  1104;  MeOoy  t.  Bmpire  Warehoute  Co. 
ai  N.  Y.  8.  R.  815,  10  N.  Y.  Supp.  99; 
TotmB  T.  Miller.  167  M&u.  224, 46  N.%  628; 
Carrigan  v.  Waahlum  d  M.  Ufg.  Oo.  170 
Man.  79,  48  N.  E.  107U;  MeLavgKUn  r. 
ComcteK  /nm  WorlM,  BO  N.  J.  L.  GST,  39  Atl. 
677;  MeAndrewt  r.  Burnt.  39  N.  J.  L.  117. 
8«e  also  Maher  w.  Thropp,  69  N.  J.  L.  IBS, 
36  AU.  1057. 

Tlie  dutj  of  the  master  does  not  eztoid  to 
such  chaugM,  whetber  in  tbe  nature  of  re- 
ardjiutnienta  or  of  repairs,  aa  are  liable  to 
be  required  in  tbe  normal  progress  of  the 
work,  and  are  necesBarily  incident  to  it. 

1  Beven,  Neg.  p.  763;  2Vord  Deuttah^ 
Llogd  8.  B.  Oo.  V.  Ingebregtten,  67  N.  J.  L. 
400, 31  Atl.  619 )  IfoOte  r.  Boatati  Cordage  Co. 
139  Mass.  445,  1  N.  E.  746;  Johnson  t.  Boa- 
ton  Toic-Boai  Co.  136  Mass.  209,  46  Am. 
Rep.  468;  Cregait  v.  Marilon,  126  N.  Y.  668, 


17  M.  E.  9SE;  MoOampUli  r.  Oiutari  S.  8. 
Oo.  144  N.  Y.  662,  39  N.  £.  637 ;  Webber  f. 
Piper,  100  N.  Y.  497,  17  N.  E.  216;  Preaoott 
T.  jBoU  engine  Co.  176  Pa.  460,  36  AU.  224; 
Maher  t.  MoQrath,  68  N.  J.  L.  469,  S3  Atl. 
946;  OOMOOV  T.  Smc  York  0.  d  H.  R.  R.  Co, 
13  Miso.  63,  34  N.  ¥.  Supp.  113;  Hefferm  t. 
Northern  P.  B,  Oo.  46  Mian.  471,  48  N.  W.  1, 
626;  flannv  V.  New  York  0.  A  E.  A.  R.  Oo. 
88  M.  ¥.  481;  WaOeer  v.  Boiton  <£  M.  R.  Oo. 
128  Maas.  8;  St.  Louu,  /.  if.  A  B.  R.  Co.  t. 
JfeedkoTn,  26  L.  R.  A.  833,  11  C.  G.  A.  GS,  27 
U.  8.  App.  227,  83  Fed.  Rep.  107;  Quebee  B. 
8.  Oo.  T.  UeroJumt.  133  U.  B.  376,  S3  L.  ed. 
666,  10  Sup.  Ct  Rep.  397 ;  Filbert  v.  Dela- 
toare  A  H.  Canal  Co.  121  N.  Y.  Z07,  23  N.  £. 
1104;  MoCoy  r.  Empire  Warehouse  Co.  31 
N.  Y.  S.  R.  816,  10  N.  Y.  Supp.  99 ;  Young  t. 
MilUr,  167  Maaa.  224,  45  N.  K  628;  Betle- 


Bngsgal  In  furthering  tbs  aame  feaeral  ob- 
ject. Koahtla  t.  Oreson  Short  Line  *  D.  N.  B. 
Co.    (18B1)   21  Or.  IBS.  27  Fse.  Bl. 

Dolns  work  baTlng  the  "same  seaaral  ob- 
ject." RobeitioD  T.  Terra  Haute  4  I.  B.  Co. 
(16B1)  T8  Ind.  TT,  41  Am.  Rap.  G6S. 

Elmplored  foi  the  aama  general  purpose  bf 
tbe  same  master,  and  woiklui  to  produce  tbe 
same  remit.  Thorn  t.  Plttard  (1804)  10  C.  C. 
A.  863,  8  D.  B.  App.  GST,  83  Fad.  Hep.  383. 

Working  to  accompllih  the  Mme  K«uaral  pur- 
poK.  Snyder  y.  Tiola  Ulo.  &  SmeltloB  Co. 
(1891)   3  Idaho,  TTl,  2S  Fac  12T. 

WoAlng  In  tbe  same  place  to  sabaerre  tbe 
same  Interesta  Cblesxo  k  A.  R.  Co.  j.  Murpb; 
(1870)  BS  HI.  386. 

An  eminent  Bagllsh  Judce  bas  eipreeacd  the 
opinion  that  tbe  proper  method  of  dl&erentla- 
tloa  1*  to  "look  at  the  comnwa  object,  and  not 
at  the  common  Innnedlate  object."  Pollod,  C. 
B.,  In  Uorsan  t.  Vale  of  Nsath  B.  Co.  (1865) 
L.  B.  1  Q.  B.  140.  86  L.  J.  Q.  B.  N.  B.  2S,  13 
L.  T.  N.  8.  664,  14  Week.  Sep.  114,  G  Bast  * 
8.  736. 

This  test  mar  often  be  useful  as  a  Bulda  In 
doubtful  easea  but  the  dlatluetlon  suggested 
merelr  shifts  the  dlOculty  further  back.  Ki- 
cept  as  Illustrated  b;  spedflc  lanancei,  the  ex- 
panded pbrase  Is  no  more  precise  than  the  more 
general  one.  A  similar  objection  spplies  to  ■ 
statement  of  tbe  rule  In  this  form. — that,  to 
constitute  coserrlce  on  the  grouud  that  the  serr. 
ants  were  euBSged  In  the  same  common  work,  It 
Is  not  necesaar;  that  they  should  hare  been 
engagied  at  Che  time  of  tbe  Injur;  la  the  same 
partlCDiar  work  (New  York,  L.  B.  A  W.  B.  Co. 
r.  Bell  (ISSS)  112  Fa.  400.  4  Atl.  SO)  ;  and  It 
baa  been  attemptwl  to  Impart  greater  deQnIte- 
nesa  to  tbe  ooncepllon  of  an  Identity  of  object 
bj  formalatlns  certain  explanatory  theorlea 
As  Iheea  theories,  which  may.  for  practical  par. 
poses,  be  reduced  to  two,  represent  fundamental 
dlirereuees  of  opinion  as  to  the  rsHonole  of  tbe 
defense  of  common  employment,  and  baye  pro- 
duced two  distinct  lines  of  decislona.  It  will  be 
necessary  to  rerlew  them  separately. 


Bee  also  infra,  ttl.  e,  f. 

Wliat  serranta  are  In  a  cMumm  employment 
Is  not  a  qoeatlon  of  fact  eicluslrely,  nor  Is  It 
solely  «  question  of  law.  It  depends  for  aola- 
tlon  upon  both  law  and  fact.  But  when  the 
necessary  facta  for  determlnlDg  tbe  question 
are  nndlspnted.  it  Is  then  simply  a  queatlon  of 
law.  HcGowan  t.  Bt.  Louia  *  I.  M.  B.  Co. 
GO  L.  R.  A. 


(18TS)  61  Uo.  B3Bi  Uarsha]]  t.  Bchrlcker 
(1878)  8S  Mo.  808 ;  Neal  t.  Northern  P.  E.  Co. 
(1804)  CT  Minn.  365,  ES  N.  W.  812. 

The  court,  therefore,  may  nouault  the  plain- 
tiff, or  may  direct  a  yerdlct  for  the  defendant, 
or  set  It  aside.  It  rendered  for  tbe  plaintiff, 
where  tbe  oDly  negligence  la  sTldenc*  li  that 
of  a  fellow  servant  acting  In  tbe  performance 

As  moat  of  the  case*  dtsd  In  II.  (a/ya,  all 
assume  this  to  be  the  true  rule.  It  will  be  suf- 
ficient to  mention  a  few  pertinent  decisions. 
Quebee  B.  8.  Oo.  t.  Merchant  (1890)  138  U.  8. 
GTS,  88  L.  ed.  flSB,  10  Bnp.  (n.  Bep.  8B7  :  Coyne 
T.  Union  P.  B.  Co.  (1880)  ISS  D.  B.  STO,  S8  L. 
ed.  6S1,  10  Bup.  Ct.  Bep.  882 ;  Texas  &  P.  B. 
Co.  T.  Fatten  (18B4)  B  C.  C.  A.  481.  23  U.  8. 
App.  310,  61  Fed.  Bep.  3BB  (accident  canaed  by 
the  fallare  of  a  coserrant  to  report  a  defect)  ; 
Whltmore  r.  Boston  *  H.  B.  Oo.  (18B0)  160 
Hosa  4TT,  28  N.  B.  330 ;  BesTai  T.  Boston  A  H. 
B.  Co.  (1860)  14  Oray,  4S« :  Connors  t.  Holdw 
(1801)  153  Mass.  BOB,  36  N.  W.  187  (Injury  r«- 
celTcd  In  Uklng  down  a  building)  ;  Bussell  t. 
Hndion  BlTcr  B.  Co.  (18B8)  IT  N.  Y.  134; 
Burke  v.  Byracnae,  B,  A  N.  Y.  B.  Co.  (1803)  OB 
Hun,  21,  23  N.  T.  Bapp.  4B8  (fellow  serrant 
opened  switch  under  a  mistaken  Impression  that 
It  was  set  wrong)  ;  Elwell  T.  Hacker  (1804)  66 
Me.  416,  80  All.  84 ;  Comben  v.  BelleTllle  Stone 
Co.  (1898)  69  N.  J.  L.  328,  SB  Atl.  4TS  1  Ander- 
son T.  Bowie  Blevator  Co.  (1887)  8T  Mian.  B8B, 
86  N.  W.  382  ;  Hennig  T.  Olobe  Foundry  Co. 
(ISST)  112  Mich.  618,  Tl  N.  W.  1B6  (error  to 
refuse  an  Instruction  Chat  It  the  accident  was 
caused  by  the  negligence  of  a  coservant  In  re- 
gard to  a  certain  act,  the  plaintiff  could  not 
racoTer)  :  Scbaub  T.  Hannibal  *  Bt.  J.  B.  Co. 
(1801)  106  Mo.  T4,  18  8.  W.  034  (cars  tempo- 
rarily left  on  aide-track — diatlngnlahlng  eucb  a 
case  from  one  of  a  permanent  atracture  llhe  a 
telegraph  pole,  etc-). 

Where  the  question  whether  the  relation  of 
coserrlce  existed  Is  iinrely  one  of  law,  under  tbe 
QDdltputed  fScCSi  tlia  Issue  of  the  maater'a  lla. 
blllCy,  aa  far  as  It  srose  from  the  acta  of  tbt 
detlnguent  employee,  ahould  be  withheld  from 
the  Jury.  Gulf,  C.  A  B.  F.  B-  Co.  r.  Warner 
(J806;  Tex.  CIt.  App.)  86  8.  W.  118. 

Thia  course  may  be  takui  where  there  la 
sofflclent  erldenee  to  show  that  the  Injury  waa 
such  Chat  It  must  have  been  caused  by  one  ot 
sevecal  coserrants,  althoagb  It  does  not  appear 
which  of  tbem  was  the  actoal  delinquent. 
Konmerer  v.  Manhattan  R.  Co.  (1804)  81  Hun, 
444.  31  N.  Y.  Supp.  83  (collialon  caused  by  nef- 
llgencn  of  one  of  the  men  stationed  on  the  tmdt 
In  a  fog  to  pas*  signal*  along). 
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villa  jSlone  Co.  t.  UooTiey,  81  N.  J.  L.  2S3,  39 
L.  R.  A.  B34,  39  Atl.  764. 

The  failure  to  provide  bj  rule  for  coher- 
ing the  pit  at  lunch  time  impoHes  no  liiibili- 
ty  on  the  master.  Tbe  defendant  ffaa  un- 
der no  obligation  to  make  rules. 

Vots  T.  Dciairnre,  L.  A  W.  B.  Co.  82  N.  J. 
L.  50,  41  AU.  224. 

MEs«r«.  Cortl^ndt  Fftrker,  Jr^  and 
Ohannoej   O.   Parker,    tor   defendant    in 

Tbe  work  of  the  deceased  was  not  at  all 
of  a  dangeroui  character  if  proper  precau- 
tion bad  been  taken  to  have  the  pit  covered 
during  the  time  when  it  waa  not  being  used; 
or  if  the  deceased  had  been  warned  t£at  the 
pit  would  remain  open  on  nights  when  it 
was  used,  during  the  time  that  tha  men  were 
at  dinner.  Tbe  employer  did  neither  of 
these  two  things,  and  thus  exposed  the  de- 


ceased to  a  danger  which  he  did  not  know  of, 
and  which  this  court  cannot  say  he  could 
have  ascertained  by  tlie  exercise  of  reasona- 
ble care.  In  such  event  the  case  was  prop 
erly  submitted  to  the  jury. 

Combea  v.  BellevilU  Stone  Co.  5»  N.  J.  L. 
220,  30  Atl.  473;  SmitU  v.  Baker  [ISBl] 
A.  C.  325^  Benjamin  Alha  if  /.  Go.  v.  Cot- 
tello,  113  N.  J.  L.  27,  42  Atl.  766;  Srur  Tork, 
S.  d  "W.  R.  Co.  T.  iforion,  57  N.  J.  L.  S4,  30 
Atl.  316;  Fieroe  t.  Camden  0.  A  W.  B.  Co. 
58  N.  J.  L.  400,  3G  Atl.  286;  BeUtmlle  8lon4 
Co.  V.  Mooney,  60  N.  J.  L.  337,  39  L.  R.  A. 
634,  3B  Atl.  B35,  61  N.  J.  L.  263,  39  Atl.  641 ; 
Hogarth  v.  Pooataet  Mfg.  Co.  167  Mass.  225, 
45  N.  E.  029 ;  Johnson  v.  FialdTk^trber  Co. 
171  Mass.  4B1,  51  N.  E.  18;  Indiana  iSp« 
Line  £  Ref.  Co.  v.  Nmiabaum,  21  Ind.  App. 
361,  62  N.  E.  472;  barren  ".  Old  Oolong  R. 
Co.  143  Mass.  197,  9  N.  B.  OOB. 


The  qiieHtlon  whether  or  not  the  fscCs  found 
bj  a  ]ur7  In  a  special  verdict  show  that  Iwu 
persoDB  were  fellow  servants  Is  ■  qneation  for 
the  court.  Keller  v.  Gadilll  (1888)  SO  Ind. 
App,  SOS,  RO  N'    B.  368. 

A  sikedsl  anding  which  ahawa  that  tha  Injurj 
was  caused  bj  tbe  neBllBrace  at  a  Cellow  >erv- 
anl  will  warrant  a  court  In  setting  aside  s  gen- 
eral verdict  for  the  plaintiff.  Chicago.  B.  &  Q. 
H.  Co,  V.  Howard  (1890)  «  Neb.  B70,  03  N.  W. 
87a, 

An  Ipstructlon.  In  an  action  for  peraonal  m- 
Jarlei  to  an  employee,  that  recover;  cannot  be 
had  If  the  !n]urT  »ere  due  to  the  negligence 
of  one  who  was  clenrl;  a  fellow  servant  with 
■ach  employee,  should  be  nWen  upon  requegt. 
Cbspman  v.  Reynolda  (liioti)  S3  C.  C.  A.  196, 
SS  U.  8.  App.  656,  77  Fed.  Rep.  274. 

AlBo  whore  the  onlj  reasonable  theory  as  to 
the  effect  of  rbe  evidence  Is  that  the  negligence 
whlrh  csnited  tbe  injury  muat  have  been  either 
that  ol  tbe  plaintiff  hlmaelt  or  of  ■  fellow 
eervnnt.  Berllcli  v.  Ashland  Sulphite  A  Fiber  Co. 
(1S»G|  US  Wis.  4S7,  67  N.  W.  712:  Wbltmotv 
V.  Doston  A  M.  B.  Co.  (1890)  160  Mass  477, 
as  N.  K.  aao;  Toms  v.  Buffalo  Creek  R.  Co. 
(16U31  23  N.  T.  Supp.  1112.  70  Hun.  84  ;  Kelly 
V.  Detroit  Bridge  Works  (1877)  17  Kan.  658; 
Hammond  v.  Ctalcaim  k  G.  T.  R.  Co.  (1890)  SS 
Mich.  334,  47  N.  W.  965 :  Chicago.  B.  A  Q.  R. 
Co.  V.  Merchea  (1880)  36  III.  App.  19S  :  Tlnney 
V.  Boston  t  .4.  R.  Co.  (1892)  02  Barb.  218 
(■Displaced  switch)  ;  Whltmore  v.  Boston  & 
If.  R.  Co.  (1S90)  loO  Uasa  47T.  S3  N.  E.  320 
(car  Inspector's  Injury  due  either  to  bis  neg- 
ligence la  going  Into  a  space  between  cars  with- 
out seeing  that  they  were  properly  guarded,  or 
to  tbe  negligence  of  a  conductor  In  pushing  up 
a  car  while  he  was  there)  :  Piper  v.  Cambria 
Iron  Co,  (1893)  T8  Md.  249.  ST  Atl.  83B  (plalD- 
tlir  and  coemployees  tailed  to  place  a  light  In 
a  car  which  wt*  being  unloaded,  and  to  pat 
a  footboard  Id  poalllon  to  facilitate  tbe  passage 
(rom  tbe  car  to  the  platform)  :  Garvej  v.  New 
York  &  C.  Mail  S.  S.  Co.  (1898)  26  App.  Div. 
4G0,  SO  N.  Y.  Supp.  77  (fellow  servant  suddenly 
started  a  machine  while  plaintiff  was  Id  a  dan- 
gerous position)  :  St.  Louts.  I.  M.  &  B.  R.  Co. 
V.  rerguaoD  (1898)  65  Ark.  126,  44  3.  W.  IISS 
(servant  attempted  to  board  a  pay  car  while 
apon  a  moving  tumlable  and  was  pushed  off 
by  a  fellow  employee  who  was  alighting). 

And  where  It  Is  apparent  that  the  e61clent 
cause  of  the  accident  was  either  accident  or  the 
n^lgence  of  a  fellow  servant.  Yager  v.  At- 
lantic, H.  i  O.  R.  Co,  (1882)  4  Hughes,  19S ; 
Soderman  v.  Kemp  (18S5)  ]«fi  N.  T.  427.  40 
60  I.,.  R.  A. 


N.    K.   212.   Beversing  70  Hun.   449.  34   V.   T. 

And  where  tbe  evidence  Indicate*  that  tbs 
Injury  was  due  to  tbe  concnrrvnt  negligence  of 
the  plaintiff  Himself  and  of  bis  fellow  servants. 
Keys  V.  Pennsylvania  Co.  (1886;  Pa.)  1  Cent. 
Rep.  883.  S  Atl.  IB;  Brown  v.  Uaiwell  (1S44) 
6  Hilt,  SOa,  41  Am.  Dec.  771 ;  Ulssoorl  P.  B.  Co. 
V.  Texas  A  P.  R.  Co.  (1887)  SI  Fed.  Sep.  527; 
Ward  V.  Chesapeake  A  O.  B.  Co,  (1894)  S9  W. 
Va.  48.  19  B.  B.  389  (brakeman  and  fellow  serv- 
ants failed  to  notice  signal  showing  that  a  pass- 
ing trslD  was  to  be  followed  by  aoother  sec- 
tion] ;  Fetch  T.  Allen  (1868)  98  Masa  573  (In- 
Jury  caused  by  plaintiffs  following  the  unan- 
tborlied  suggestion  of  a  coaervant  to  ase  sa 
elevator.  Dot  then  In  ssfe  condition,  for  the  pur- 
pose of  the  raising  of  msterlals  from  the  base- 
ment to  the  attic  of  a  factory)  ;  StepheD  v. 
Stevens  (180S)  49  N.  T.  3.  B.  850.  31  N.  T. 
Bupp.  7ai  (plaintiff  put  his  hand  close  to  B 
clrcnlsr  saw  at  the  direction  of  a  fellow  work- 
in  far  tbs  largest  number  of  Instances  this 
power  of  the  court  Is  exercised  In  favor  of  the 
employees,  but  If  the  finding  of  a  Jury  ahould 
happen  to  be  against  the  plaintiff,  the  verdict 
win  be  set  aside  If  tbe  evidence  shows  thst  tbe 
Injury  was  due  to  the  negligence  of  one  who 
was  not  a  coeervant.  Torlan  v.  Richmond  &  A. 
R.  Co.  (1887)  84  Va.  192.  4  B.  B.  330. 

II.  ThtoT]/  thai  oommssitv  of  amployment  d*- 
pendt  solslv  on  wfieffier  the  dellnquenl  «en>- 
anl'(  nctiKBCflce  wo*  ■  ritt  mmtcmplated  kv 
tht  Injured  tersont. 

a  GentrttUu, 

Ths  theory  adopted  by  one  school  of  thought 
Is  a  direct  deduction  from  the  bate  legal  prin- 
ciple by  which  an  agreement  on  tbe  part  of  a 
servant  to  aaaume  the  rlaks  of  Injury  from  ths 
negligence  of  his  fellow  workmen  Is  Implied  for 
the  reason  that,  wben  the  service  to  be  rendered 
requires  for  Its  performance  the  employ  mem  of 
several  persons,  there  )s  necesaarlly  Incident 
to  the  service  of  each  the  risk  that  others  msy 
fall  In  the  vigilance  and  caution  eesentlsl  to 
bis  safety.  Chicago.  M.  A  St.  P.  R.  Co.  v.  Itosi 
(1SS4)  112  U.  B.  377,  38  L.  ed.  787,  B  Bnp.  Ct. 
Rep.  184. 

He  mnst  be  taken  to  have  contemplated  such 
risks  aa  one  of  tbe  ordinary  Incidents  of  his 
work. 

If  the  conception  underlying  this  princlpls. 
tbat  the  master  Is  relieved  at  responsibility  be- 
cause tbe  dangar  of  being  thus  Injarad  Is  knowa 
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Wh«ra  an  [djutt  ii  da«  to  th«  failure  to 
perform  a  duty  woicli  ia  imposed  upon  the 
master,  aDd  tiie  maater  del^ates  the  per- 
fonuauoe  of  tbat  dut;  to  the  serraiit,  ana  he 
faila  or  neglects  ttie  perfonnance  of  Uic 
same  ao  that  injury  results  to  an  employee, 
the  mastoi  is  liable. 

Addicka  V.  Ckristoph,  62  N.  J.  U  7S6.  43 
Atl.  196;  Htatia  v.  Jamea  A.  BanUter  Co. 
63  N.  J.  L.  465,  43  Ati.  661. 

Upplnaotti  J-i  delivered  the  opinion  of 
tlis  court: 

Charles  SoSeld,  the  luteatate  of  the  plain- 
tiff below,  was  on  July  11,  IBSS,  in  the  em- 
ployment of  the  defendant,  aa  one  ol  ita 
workmen,  in  its  amelting  furnace  and  eop- 
per  factory  at  Perth  Amboy.  Just  after 
midnight  of  that  day,  at  a  very  early  hour 
Id  the  moroiiig  while  on  hia  way  into  the 


yard  of  the  factory,  along  a  paaaageway  Im- 
side  a  tank  or  ahot  pit  oontaining  water 
which  had  become  heated  by  molten  copper 
being  thrown  into  it,  he  fell  into  tbe  same, 
and  was  scalded.  He  immediatoly  got  ont 
without  aaalatance,  but  he  died  in  the  bospi- 
tai  the  aame  day  from  the  iujuriei  received. 
The  plaintiff  recovered  judgment  againat  the 
defendant  in  the  supreme  court  for  damagea, 
under  the  death  act,  reaulting  to  the  widow 
and  next  of  kin  by  reason  of  hia  death. 
Thia  writ  of  error  is  to  review  the  submia- 
aion  of  the  caae  to  the  jury  for  its  detormina- 
tion  by  the  learned  trial  juaUce. 

It  is  only  necessary  to  conaider  two  as- 
signments of  error, — one  upon  the  denial  of 
the  motion  to  nonauit  the  plaintiff,  and  the 
other  upon  the  denial  of  the  motion  to  di- 
rect a  verdict  for  the  defendant.  The  facta 
adduced  at  the  trial,  so  far  as  it  is  neoeasary 

that  la  deciding  a  csie  the  Judge  sbouid  "cob- 
elder  what  are  the  daagers  which  sdj  (errant 
engagea  to  tncouTtter,  and  look  at  ttie  probable 
danger  attendant  upon  entering  tbe  engagement 
In  question,"  the  opinion  proceeds  thua :  "Ap- 
plying the  aatne  prlnclpls  to  the  present  case, 

1  think  tbat  we  ought  to  hold  that  the  plain- 
tiff, in  accepting  an  emplOTment  to  work  Id  the 
station  while  the  traffic  wsa  ttelng  carried  oa, 
apd  which  must  have  bronght  bim  close  to  ths 
traffic,  accepted  one  which  necessarHr  must 
have  eiposed  blm  to  danger  from  the  cart- 
leaaaeaa  of  those  conducting  the  tcaJBc,  and 
must  tw  taken  as  between,  blmaelf  and  his 
employers  to  have  taken  upon  himself  that 
risk."  Chief  Justice  Cockburn  thought  that 
the  plalntlll  and  the  negllgont  lerTaats 
were  not  "tellaw  laborers  engsged  In  a  common 
work."  but  felt  obliged  to  deter  to  the  authority 
of  UuCchlnoon  v.  York.  N.  &  B.  R.  Co.  (ISSO) 
9  Eicb.  S43,  19  L.  J.  Eich.  N.  S.  296.  14  Jur. 
837,  and  Waller  v.  South-Ii^BterD  R.  Co.  (ISeSj 

2  Hurlat.  k  C.  lOS,  3Z  L.  J.  ICxcb.  N.  S.  206, 
»  Jar.  N.  3.  501,  8  L.  T.  M.  B.  32S,  11  Week. 
Rep.  T31.  In  the  exchequer  chamber  (ISflS)  L. 
R.  1  Q.  B.  14B,  e  Best  A  8.  736.  35  L.  J.  g.  B. 
N.  d.  28,  18  L.  T.  N.  B.  QM.  14  Week.  Bep.  144, 
the  argument  of  Blackburn,  J.,  was  adopted  ai 
a  whole,  Pollock.  C.  B,,  merely  adding:  "It 
appears  to  me  that  we  should  be  letting  In  a 
Suod  of  litigation  were  we  to  decide  the  preaent 
case  In  favor  of  the  plslntlff.  For,  If  a  car- 
penter's employment  Is  to  be  dlitlngulohed  from 
that  of  the  porters  employed  by  the  same  com- 
panjr.  It  will  be  sought  to  split  up  the  employee* 
In  every  large  establishment  into  different  de- 
partments of  service,  although  the  common  ob- 
ject of  their  employment,  however  different,  la 
but  the  furtherance  of  the  business  of  the  mas- 
ter; yet  It  might  be  said  with  Cmth  that  m 
two  had  a  common  Immediate  object." 

In  Hutchinson  v.  Xork.  N.  k  B.  R.  Co.  (1850) 
B  Sich,  343,  16  L.  J.  Exch.  N.  B.  296.  14  Jar. 
83T.  It  was  contended  that,  even  admitting  tb< 
defendsnts  woold  not  be  liable  for  any  neglect 
on  the  part  of  those  who  were  managing  the 
train  In  one  of  the  carriages  In  wbkb  the  plaln- 
tllt  was  traveling,  yet  there  could  be  no  prin- 
ciple exempting  them  from  liability  for  the  acU 
of  those  who,  though  equally  with  blm  wnn- 
ants  of  the  defendanta  were  not,  at  the  time 
ot  the  accident,  engaged  In  any  common  act  of 
service  with  him.  But  Alderoon,  B.,  aald : 
"We  do  not  think  there  li  any  real  dlstlnctloa 
between  the  two  cases.  The  principle  la.  that  a 
servant,  when  he  engages  to  serve  a  maater. 
undertakea,  aa  between  him  and  hia  maater,  C* 


by  the  servant  to  be  a  natural  eonaeguence  of 
his  entering  the  employment.  Is  followed  out  to 
Its  logical  i;onclusIona  and  no  account  la  taken 
of  any  of  the  extraneous  factors  which,  from 
other  points  of  view,  may  be  conceived  to  have 
a  Itearlng  npon  the  question,  we  ars  mani- 
festly conducted  to  the  conclusion  that  In  de- 
termining whether  or  not  there  waa  a  common 
employment,  as  between  two  aervanta,  the 
■Imple.  neceaaary,  and  the  only  proper,  question 
to  ask  Is  whether  or  not  their  duties  were  so 
related  that  each  of  them  must  have  known 
himself  to  be  exposed  to  the  risk  of  being  In- 
jured In  the  event  of  tbe  other's  committing  a 
negligent  act,  and  that  this  risk  was  so  normal, 
and  likely  to  eventuate  In  actual  dlaaater,  that 
It  wsH  presumably  cnnsldered  by  each  of  them 
In  Qilng  the  nmonnt  of  tbe  compensation  which 
they  were  willing  to  receive  for  Ihelr  aervlcee. 

In  the  leading  caae  of  Morgan  v.  Vale  of 
Neath  B.  Co.  (1864)  S  Beet  A  S.  STO.  10  Jur. 
N.  8.  1074,  83  L.  J.  Q.  B.  N.  S,  200.  12  W.  E. 
1032.  where  the  point  made  waa  that  the  plain- 
tiff, who  was  employed  to  do  carpenter'aworkon 
the  station,  and  was  Injured  through  an  engine 
striking  tbe  scaffold  on  which  he  waa.  was  not 
employed  In  tbe  same  work  aa  those  who  <r«re 
employed  In  working  the  railway  traffic,  and  It 
was  contended  that  It  waa  essebtlal  that  the 
servants  should  be  in  a  common  smployment 
and  working  Cor  a  common  object,  Blackburn. 
J.,  said  ;  "I  qnlte  agree  tbat  it  Is  necessary 
tbat  the  employment  mast  be  common  In  this 
■enoe,  that  ths  safety  of  the  one  servant  must 
In  the  ordinary  and  ottural  course  of  things  de- 
pend on  the  care  and  skill  of  the  othera  Thla 
Indudea  almost  If  not  every  caae  In  which  the 
servants  are  employed  to  do  Joint  work,  but  I 
do  not  think  It  la  limited  to  such  caaea  There 
are  many  case*  where  the  Immediate  object  on 
which  ths  one  servant  Is  employed  la  very  dis- 
similar from  tbat  on  which  the  other  is  em- 
ployed, and  yet  ths  risk  ot  Injury  from  the  neg- 
ligence of  the  one  is  so  much  a  natural  and 
necessary  consequence  ot  the  employment  which 
the  other  accepts  that  It  must  be  Included  In  the 
risks  which  are  to  be  considered  In  his  wages. 
I  think  that,  whenever  the  employment  Is  such 
aa  necessarily  to  bring  the  person  accepting  It 
Into  contact  with  the  traffic  of  the  line  of  rail- 
way, rlok  of  Injury  from  the  carelessness  of 
those  managing  that  traffic  Is  one  of  the  risks 
necessarily  and  natorally  Incident  to  such  an 
amploytoent.  and  within  the  rule."  After  re- 
terrlng  to  tbe  view  of  Pollock,  C.  B.,  In  Waller 
V.  Boutb-Eaatern  R.  Co.,  as  reported  In  (1893) 
32  L.  J.  Sxcb.  200,  2  Hnrlst.  ft  C.  102,  9  JDr, 
,  N.  8.  M>1,  8  L.  T.  N.  B.  836,  11  Week.  Rep.  781, 
90  L.  R.  A. 


to  ooii«id«r  them  upon  these  asugiiiDCDt«  of 
VTTOr,  Hxe  not  in  diapute.  The  situation  and 
the  lurrounding  circuiiutAiiceB  were  aueb 
that  no  dispute  wha.tever  oould  kriae  aa  to 
matter  of  fact  in  these  reapects.  The  de- 
oeased,  Bcfleld,  wu  at  work  with  other  work- 
men at  what  waa  known  aa  "Fumaoe  No.  2," 
In  the  copper  rererberatory  building,  aa  a 
"helper."  He  was  employed  the  day  before 
the  accident,  and  bad  teen  at  work  only  one 
day.  This  furnace  waa  running  off  a  blaat 
of  copper  metal,  and  the  deeeaaed  waa  en- 
gaigea  principaJIf  in  what  is  known  aa  "idclni- 
ming"  the  fumaoe,  and  doing  erranda  for 
the  foreman  in  charge  of  the  operation  of 
the  furnace,  Four  other  workinen  under 
the  lame  foreman  were  engaged  at  furnace 
No.  1,  some  IS  feet  northerly  of  fomace  No. 
£,  and  on  a  line  with  it  and  aereral  oUier 
furnaces    in    that    building.     Thea*    Uttw 


be  ladled  and  thrown  into  the  shot  well,  to 
make  "shot  copper,"  at  it  ii  called,  or  blue 
vitriol.  This  tank,  pit,  or  shot  well  was  sit- 
uate about  IS  feet  northerly  of  furnace  No. 
1,  and  on  a  line  about  7  feet  from  the  line 
of  furnace  No.  1,  No.  2,  and  the  other  fur- 
naces, measured  at  right  angles,  leaving  a 
paosagewaj  of  about  that  width  between  the 
Tine  (»  the  furnaces  and  the  Dearest  aide  of 
the  shot  w^l,  measured  acroaa  at  right  an- 

Jles.  This  shot  well  or  pit  waa  i£ont  7 
get  long,  about  6  feet  wide,  and  about  S 
feet  deep,  and  at  Uie  time  the  work  oom- 
menced  nlled  wltii  eold  watu'.  Thia  passage- 
way led  through  a  door  into  the  yard  at  the 


la  of  Uie  factory.    The  neareat  edge  <rf  the 


nm  all  the  ordlnarr  rlaka  of  the  seFTlea,  and 
this  includes  the  rlak  at  negllseDCt  on  the  part 
Ol  a  fellow  servant  wheneTer  he  1*  actlns  in 
dlicharse  of  his  duly  aa  serrant  of  him  who  Is 
the  otHnmoD  inaater  of  both.  The  death  of 
HntcbloBon  appears  on  the  pleadlnca  to  have 
bappen«d  while  be  waa  acCluK  In  tbe  dlscharte 
of  hli  duties  to  the  detendanta  as  hia  master, 
and  tn  have  been  the  resolt  of  carelessness  on 
the  part  of  one  or  more  other  serrBiit  er  serr- 
ants  of  tbe  same  master  while  eDgSKed  in  their 
serrtce :  and  whether  tha  death  resnlted  from 
tbe  mlsmanasemeut  ol  the  one  train  or  of  the 
other,  or  of  both,  doea  not  affect  Che  principle : 
In  anj  eaae  it  arose  from  earelesaaeea  or  want  of 
skili,  the  risk  of  which  tbe  deceued  bad,  as 
between  himself  and  the  defendante,  afreed  to 

Compare  tbe  lanfuace  nsed  bj  Lord  Cran- 
worth  la  Barton's  Hill  Coal  Co,  t.  Beid  <1808) 
■  Macq.  H.  L.  Caa  286.  4  Jnr.  N.  8.  T9T,  aa 
faoted,  la/ra. 

In  Charlea  t.  Taylor  (1878)  L.  B.  B  C.  P. 
DlT.  493,  S8  L.  T.  N.  8.  778,  2T  Week.  Bep.  32, 
tbe  court  held  the  detenie  of  coaervlce  to  be 
applicable  to  a  ease  where  a  aerrant  of  a  brewer, 
whose  dot;  it  waa  to  asalsC  In  unloading  barses, 
was  Injured  by  the  negligence  of  ■  servant  who 
wss  shifting  barrel*  In  tbe  brewer;  Itself,  and 
who  had  frequentlT  been  at  the  ssme  spot  where 
the  barrets  were  being  moved.  Cotton.  L,  J., 
said :  "In  the  case  before  ns  the  plaintiff  waa 
emplared  In  the  buaiaesa  of  tbe  brewery,  and 
U  must  be  taken  that  the  defendants  as  maatera 
pointed  ont  that  thej  would  engage  other  serv- 
ants, whose  acta  aa  between  tbun  and  the 
plalDliff  were  not  to  be  considered  aa  the  de- 
fendants." The  plaintiff  knew  Chat  other  per- 
sons would  be  employed  In  carrying  on  the  busi- 
ness of  the  brewery ;  barrels  src  used  for  the 
purpose*  of  brewlnj;,  snd  the  Krrant.  by  whose 
oegllgeuce  tbe  Injury  was  Inflicted,  waa  at  tha 
time  of  Che  accident  engaged  la  the  work  of 
tbe  brewery.  According  Co  the  authorities.  In 
order  to  exempt  the  master  fmm  liability,  it  is 
anneceasary  that  the  emiiloymeiit  should  be  of 
tbe  same  nature.  If  there  la  a  common  object, 
and  if  It  muBt  be  taken  that  lor  tbe  purpose  ol 
effecting  that  object  Che  maitermuat  employ  other 
servsnCi.  BreCt,  L.  J.,  said:  "I  shall  now 
enunciate  one  principle  relating  to  the  question. 
I  do  Dot  say  there  may  not  be  more.  It  Is  this : 
When  the  two  servants  are  servanta  of  the  lame 
master,  and  where  tbe  aervlce  of  each  will  bring 
tbem  so  tsT  to  wort  In  the  same  place  and  at 
the  aame  time  that  the  negligence  of  one  In 
What  be  is  doinx  as  psrC  of  Che  work  wblcb 
he  is  bound  to  do  may  Injure  Cbe  other  wbllst 
60L.  R.  A. 


doing  the  work  which  he  Is  bound  to  do.  the 
master  is  not  liable  to  the  one  servant  for  the 
negllicence  of  the  other.  This  is  a  fcrmnls. 
Chough  not  tbe  only  one.  Let  me  appty  this 
formala  to  the  hicts  before  na  The  service  of 
Cbe  plaintiff  would  compel  him  to  work  st  tha 
same  time  and  In  the  ssme  place  ss  Cbe  serv- 
ant engaged  in  moving  the  barreia,  so  that  the 
negligence  ol  the  latter  In  moving  the  defend- 
ants' barrels  might  injure  the  plaintiff  wbllet 
entraged  la  nnlosdlng  the  barge:  the  negligence 
of  the  one  In  hla  work  might  cause  Injary  to  the 
oCber  whilst  employed  In  bis  work.  I  think 
tbst  Lopes.  J.,  was  right  In  holding  that  tbe 
defendants,  who  were  the  employers  of  iMtb 
Cbe  plaintltt  snd  the  aervant  who  was  gullCy  of 
negllgrace,  were  not  lisMe  for  tbe  acddent ;  It 
wss  not  necesaary.  In  order  to  exempt  tbe  de- 
fendants, that  tbe  two  servsnts  sboald  be  en- 
gaged in  the  same  kind  of  work." 

In  Lovoil  T.  Howeli  (1879)  L.  H,  1  C.  P.  Dl». 
101.  4B  L.  J.  C.P.887,34L.T.N.8.iaa,24WeA. 
Bep.  673,  recovery  was  denied  on  a  somewhat 
similar  showing  of  facta  the  coort  deelarinu 
that  though  it  was  no  part  of  Che  plalntllTs 
duty  to  assise  tn  the  general  work  of  a  ware- 


tbe  r 


erlDg  sacks  to  or  from  the  upper  floon.  but  that 
his  duty  was  eondned  to  the  care  and  msnsge- 
meot  of  the  cralt  coming  to  the  premises,  tbe 
essential  (acC  waa  thac  It  was  also  a  part  of 
his  doty  to  go  to  the  office  for  orders,  and  that 
in  the  course  of  this  duty  be  woald  have  to  paas 
through  tbe  warehouse  and  ont  into  the  sCreec 
by  tbe  door  at  which  the  process  ol  lifting  tbe 
sacka  from  the  wagon  was  carried  on.  where  be 
would  neceasarily  have  to  encounter  the  rlA 
of  l?ijnry  from  negligence  of  others  In  the  same 
employ, — one  of  the  contemplated  rtske  of  tbs 

In  Bandall  *,  Baltimore  k  O.  B.  Co.  (18SS> 
lOU  O.  B.  4T8.  37  L.  ed.  lOOS.  S  Bup.  CL  Bep. 
833,  the  court  In  summing  up  Its  reasons  for 
refualug  to  allow  the  plaintiff  to  reoover  aaid, 
with  respect  to  bim  and  tha  nefllgent  aerTant: 
"The  duties  of  the  two  bring  them  to  work  at 
the  same  place  at  the  aame  time,  so  that  tbs 
n^llgence  of  the  one  in  doing  hia  work  may 
Injare  the  other  in  doing  his  work.  Their  sepa- 
rate services  have  an  Immediate  common  object, 
the  moving  at  tbe  tralna  Neither  work*  oDdar 
the  ordere  or  control  of  the  other." 

In  Northern  P.  B.  Co.  v.  Ilambly  (1SD4)  154 
n.  B.  35T.  B8  L.  ed.  1018,  14  Sup.  Ct.  Bep. 
983,  the  court  said :  "As  a  laborer  upon  s  rail- 
road track,  either  in  switching  trains  or  repair- 
iDf  the  track,  la  constantly  exposed  to  the  dan- 
ger of  pasalBg  trains,  and  bound  to  look  ont  for   t 
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tkot  wall  wftc  20  Inebea  back  from  the  line  of 
tbe  ncarMt  ja.mb  of  thit  door.  There  were 
threfi  other  door*  at  the  northerlj  end  of  the 
building  ItMiing  iuUt  this  jard,  aod  several 
pAsaagewajB  betide  tbe  one  which  ran  past 
the  fumaeea,  by  which  access  could  be  gained 
to  the  jurd  and  blacksmith  shop.  This 
pit  or  well  vnt  sunk  in  the  floor  of  the  t&c- 
torj,  without  anj  railing  or  otheir  saJecuBird 
Around  it  bat  It  was  covered   with  planks 


when  not  in  use,  uncovered  when 
and  the  planking  replaced  to  cover  it  again 
when  tbe  use  of  it  ceased.  The  evidence  is 
that  thit  planking,  when  placed  over  the  pit, 
afforded  perfect  Mcurity  and  protection  from 
anyone  tailing  into  It,  and  that  it  wns  easily 
adjustable  to  the  top  of  t^e  pit  for  these 
purpose*.    Tlie  workmen  commenced  work  at 


riUi  cold  water.  The  work  of  thro 
ing  tbe  molten  copper  from  the  furnace  into 
the  nearest  side  of  the  pit  proceeded,  Aa  the 
pit  became  filled  on  that  side  the  plank  was 
replaced,  and  the  work  proceeded  until  mid- 
night. The  workmen  then  took  a  recess  for 
lunch,  and  went  to  tbe  jard  at  tbe  north  md 
of  the  building,  just  outside  the  door  of  tbe 
passagewav,  for  that  purpoie.  At  that  time 
the  pit  had  been  fllled  so  that  about  2  feet  of 
it  had  been  re-covered  with  the  planking. 
The  other  portion  these  workmen  left  uncov- 
ered while  they  were  away  taking  the  lunch, 
although  tbe  planking  which  they  had  taken 
off  remained  to  be  replaced  over  the  pit. 
SoQeld  at  this  time  was  engaged  at  furnace 
No.  2,  and  he  wa«  Just  at  toat  time  told  by 


thra,  anr  negllience  In  the  nsniBemeiit  at  sucb 
lr«]Da  Is  a  risk  wblcb  mir  Or  sboald  be  con- 
templated br  bim  In  entering  npoo  the  service 
of  tbe  eompanj.  This  Is  pnAabl;  the  most 
sstlsfactory  test  of  llabllltr." 

Compare  tbe  Uagntgt  need  In  Norfolk  k  W. 
R.  Co.  V.  Nockola  (189(1)  SI  Ta.  198,  21  B.  BL 
MS.  ■■  quoted  t^fra. 

In  snotheF  case  tbs  servants  were  dcBi^rlbfd 
sa  belnit  "engsced  In  duties  wbich  bmugbt  tbem 
to  work  at  the  nune  place,  at  tbe  same  time, 
under  circumstBDcea  Id  wbich  the  carelessness 
of  one  mlKbt  be  fatal  to  tbs  eatetr  of  the  other. 
Narlor  *.  New  York  C.  *  H.  R.  B.  Co.  (1888)  Sa 
Ped.  Bep.  SOI. 

In  another  they  were  Mid  to  be  "engaced  to- 
getber  at  the  same  place  In  a  work  that  required 
co-operatloo,  and  sueb  sssodatlans  as  woald 
brinx  tbsm  Into  frequent  contact  with  each 
other."  Bier  V.  JefTersonvllle.  M.  *  I.  S.  Co. 
(1892)  laa  Ind.  78,  81  N.  H.  471. 

In  another  tbe  court  la;s  It  down  tbat  the 
test  of  a  maatefa  Uablllt;  for  injurr  to  one 
9  servant  caused  bj  the  negligence  of  snotber  is 
"whether  tbe  Injury  was  within  the  risk  or- 
dlnaTlly  laddsnt  to  ths  service  undertskcn," 
and  that  It  wu  tnot  to  instmct  a  jury  that,  "if 
the  Jury  believe  from  tbe  evidence  In  the  case 
that  the  deceased  was  engaged  In  the  bailnesa 
of  repalrlDS  can  on  a  repair  track,  and  was  In 
no  way  connected  wltb  tbe  rannlng  of  can,  and 
had  notblOK  to  do  wltb  tbs  cars  being  near, 
then  be  was  not  a  fellow  eervant  of  thoee  en- 
gaged In  mnning  the  csra  .  .  .  Tbe  fact 
tbat  Brown  *waa  In  no  waj  connected  with  the 
running  of  eant  and  had  nothing  to  do  with 
the  cars  being  near,'  or  that  he  was  engaged  In 
■  separate  dqnitment  from  tbat  of  those  en- 
gaged In  moving  tbs  ears,  should  not  control 
the  other  tacts,  oi*.,  that  the  track  on  which 
Iw  was  at  work,  and  thoae  on  which  the  duties 
«f  tbe  switchman  and  engineer  were  being  ifer- 
(»rmed  at  the  same  time,  were  In  close  proxim- 
ity to  each  other,  converging  wltb  their  switches 
near  the  sams  point,  so  that  tbe  negllgeaetf  or 
taadvertenca  at  ths  switchman  In  operating  the 
■witches  and  niovliit  the  trains  was  liable  to 
endanger  blm."  Bt.  Lonls,  A.  A  T.  R.  Co.  v. 
Triplet!  (1801)  B4  Ark.  289.  11  L.  R.  A.  778,  15 
B.  W.  SBl,  10  S.  W.  SM. 

In  a  later  decision  by  thla  oanrt  It  Is  stated 
aa  a  ground  for  predicating  coaervlee.  that  the 
risk  was  "natural  and  normal."  St.  Louis  S. 
W.  B.  Oi.  r.  Benson  (189B)  81  Ark.  802,  S3 
8.  W.  107». 

In  balding  that  a  foundei  In  a  blast  fnmacs 
l«  charge  of  the  Inalde  work  of  snch  famace 
assumes  tbe  risk  of  tbe  negllgoit  management 
50  L.  R.  A. 


of  iDcomotlvea  used  by  tbe  same  eompsny  In 
moving  cars  over  crossings  on  Its  premises,  hta 
dutj  requiring  blm  to  dsb  thoae  crossings  to  a 
considerable  extent,  tbe  court  expressly  rejeeted 
the  contention  "tbat  there  was  nothing  In  the 
nature  of  bis  employment  to  subject  blm  to 
such  a  rlA."  Adams  V.  Iron  Clltts  Co.  (1889) 
TB  Mich.  271,  H  y.  W.  270. 

The  test  propounded  by  Blackbom,  J..  In  Uor- 
gan  V.  Vale  of  Neath  R.  Co.  (IBBS)  a  Beet  *  B. 
CTO,  was  explicitly  approved  in Conllnv. Charles- 
ton 11868)   19  Rich,  L.  201. 

Other  psisnge*  Illustrating  tbs  same  con- 
ception as  the  above  decisions  are  these : 

"Servants  .  .  .  am  engaged  In  a  common 
employment  when  each  of  Ibem  Is  occupied  In 
service  of  sncb  a  kind  that  all  the  others,  In 
the  eierclse  of  ordinary  sagaeltT,  ooght  to  bs 
able  to  foresee,  when  accepting  tbelr  employ- 
ment, tbat  It  may  profasbly  expose  tbem  to  tbe 
ri*  of  Injury  In  case  he  I*  negligent."  Baird  v. 
Pettit   (1872)   70  Pa.  477. 

Compare  Uullan  v.  Philadelphia  *  a.  Hall  8. 
3.  Co.  <187B)  78  Pa.  26.  21  Am.  Rep.  2. 

A  aervant  assumes  the  risk  of  a  fellow  serv- 
ant's negligence,  even  tboogh  the  latter  Is  "la 
a  position  of  greater  responalblllty  or  a  dilfel^ 
eot  line  of  employment,  so  long  as  both  are  la 
the  same  general  business,  so  that  the  nsgil- 
gence  of  one  may  contrlbnte  to  tbe  danger  of 
tbe  other."  Qnlncy  Mln.  Co.  v.  Kltts  (1879) 
42  HIeb.  S4,  8  N.  W.  340,  per  Cooley,  J. 

The  servant's  remedy  la  "restricted  by  th« 
contract  only  as  to  tbs  negligence  of  fellow 
ssrvants  engaged  In  ths  same  general  aarvle^ 
or  those  smplojed  In  the  eoudnct  of  one  commca 
enterprise  or  undertaking,  or  those  whose  eio- 
ployment  Is  such  that,  by  their  negligence  In 
tbe  Qsual  Hue  at  their  duty,  he  might  reason- 
abl;  expect  Co  be  endangered,  or  those  whose 
negligence  might  be  understood  to  be  Incident 
to  bis  service."  FIQeld  v.  Northern  B.  Co. 
(1860)  42  N.  H.  22S. 

Common  employment  Is  service  of  sach  kind, 
that,  In  the  exercise  of  ordinary  sagacity,  all 
who  engage  In  It  may  be  able  to  foresee,  when 
accepting  It,  that,  through  tbe  negligence  of 
fellow  servants.  It  may  probably  expose  them  to 
Injury.  McAndrews  v.  Bums  (1876)  86  N.  J. 
L.  117:  Ewan  v.  LIpplncott  (188B)  47  N.  J.  L. 
192.  04  Am.  Rep.  148. 

The  following  Instmction  has  been  approved : 
"A  fellow  servant  la  one  engaged  with  another 
under  a  'lomman  master,  and  In  tbe  same  com- 
mon employment,  so  that  they  are  brought  In 
contact  wltb.  eacb  otber,  notwltbatandlng  they 
are  subject  to  tbs  orders,  uid  under  tbe  ex- 
clusive control,  of  separat*  bosses  or  forsmen. 
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the  foreman  to  go  and  get  a  "rabbling  iron," 
from  the  blacksmith  aEop  in  the  yard.  In 
doing  tbii  he  could  u«e  one  of  several  pasB- 
■gewajB  and  doora  leading  into  the  y&rd.  He 
waa  not  directed  aa  to  the  course  he  Bhould 
take  to  do  thii  errand.  He  started,  appar- 
ently, along  the  paaaageway  in  front  of  fur- 
nace No.  1  and  the  other  furnace,  and 
■tumbled,  alipiMHl,  or  fell  into  the  uncovered 
portion  of  this  pit.  The  evidence  of  the 
iMuae  of  bia  thus  falling  ii  varianL  It  will 
be  again  observed  that  the  paeaagewa;  was 
about  T  feet  wide  from  tbe  line  of  the  fur- 


]  the  I 


t  edge  of  the  ehot  well. 


about  2  feet  nearfat  the  paaaageway 
ready  covered  with  planking.  It  will  be  ob- 
•erved  that  tbe  neareat  edge  of  the  well  was 
about  15  inches  from  tbe  jamb  of  the  door 
out  of  which  he  intended  to  pMS,  If  he  in- 


tended to  ute  the  paMagemLf  at  Uut  door, 
and  the  edge  of  the  planking  at  tbe  nnoovered 
portion,  of  the  well  must  have  been  about  80 
inchea  from  tiiat  point.  There  ia  evidenoe 
that  tbe  door  of  furnace  No.  I  was  open,  and 
the  evidence  is  tbs.t,  to  be  safe  from  tbe  best 
of  it,  it  would  be  necessary  to  keep  about  t 
(eet  away  from  it.  There  ia  some  evideno* 
that  be  was  seen  atandin?  looking  at  the 
well,  and  that  he  took  f,  diagonal  course  to 
go  through  the  middle  door  of  the  building, 
and  that  to  do  so  he  attempted  to  jump  over 
tbe  pit  and  a  row  of  molds  on  tbe  other  aide 
of  tbe  pit,  and  thus  fell  in.  He  got  out  at 
Uie  corner  of  the  pit,  and  went  into  tbe 
yard  by  this  middle  door.  Tbe  evidence  ia 
clear  and  undiaputed  that  he  knew  of  the  lo- 
cation of  the  pit.  On  July  3d,  a  week  before 
bis  employment,  he  was  there  watching  Uw 
workmen  at  thia  very  work.     On  the  night 


t   work   Id   tbe    tame     Mrvlce." 
Parrlsb  v.  FeDtaeola  *  A.  R.  Co.  (1891)  28  Fla. 

261.  e  So.  6sa. 

Prior  to  tbe  dennltlve  odoptlim  of  the  "eon- 
•oclatloo"  doctrine  (see  III,  tnfra)  a  similar 
lh«orr  at  cominoa  emplajment  was  sometime  a 
propounded  In  Illinois. 

Id  ValCei  t,  Ohio  *  M.  R.  Co.  (16TT)  8S  111. 
500,  It  was  said  that  "■  proper  test  o(  thg  ei- 
Isleoce  or  this  relation  lot  fellow  servaDtal  ma; 
be  to  Inquire  whether  the  DeRllEeDce  of  the  oae 
Is  Ilkel;  to  Inflict  iDjur;  on  the  other." 

fVhen  tbe  ordlDsry  duties  SDd  occupatioDS  of 
the  servants  of  a  common  master  are  such  chat 
one    la   neceaaarllj    eipoaed    to    baiard    br    the 

releBsneia  of  another,  they  muet  be  auppoaed 


tibl 


Tolunta 
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the;  entered  chi 
regarded  ai  fellow  serve nCa  within 
the  meanlDg  of  this  rule.  Chicago  *  A.  R.  Co. 
V.  Murpbj  {1870)  S3  IlL  SSS.  389.  B  Am.  Sep. 
48. 

It  1*  Important  to  note  that,  for  tbe  purpoaea 
of  thIa  rule,  the  noD-andclpalloD  ot  the  aerv- 
ant  Is  material  only  Id  so  far  as  It  maj  be  re- 
■olved  Into  an  eicnsible  Incapacltj  to  forecast 
tbe  probabUltj  of  Injur;  from  (he  particular 
•erTant  who  was  BUllt;  of  the  negllsent  act  Id 

The  mere  fact  that  the  DesHseDt  act  Itself 
waa  ODe  which  conld  not  have  been  reaaoDably 
foresecD  doea  not  take  tbe  case  out  of  tbe  opera- 
tion of  tbe  geaeral  rule.  BrodeuF  v.  Valley 
Falls  Co.  (ISSS)  IS  R.  I,  448.  IT  At).  64. 


Tbe  principle  laid  down  In  the  preceding  sec- 
tion la  accepted  aa  the  teat  of  common  emptoy- 
ment  by  a  large  majority  of  the  coorta.  See 
lllDatratlve  cases.  II.  d.  infra. 

One  of  lia  cortjllarlea  la  that  tbe  plalDtllT  Is 
precluded  from  recover;  where  the  fuDctloas 
which  be  and  the  negligent  cocmployee  were  dls- 
charglDg.  although  not  Identical  or  eveD  similar 
Id  character,  were  yet  such  that  the  two  serv- 
ants were  "contributing  directly  to  the  common 
object  ot  their  common  employer"  In  that  en- 
terprise tor  wblcb  their  services  were  engaged. 
Barton's  Hill  Coal  Co.  v.  Held  (18SS)  S  Macq.  H. 
L.  Caa.  2ee,  4  Jur.  K.  B.  TBT.  per  Lord  Colonaay. 
(Compare  the  equivalent  phrases  quoted  la 
I.  iiipra;  also  the  language  of  Brett  and 
Cotton,  L.  JJ..  Id  Cbarlea  v.  Taylor  (18TB)  L. 
E.  S  C.  P.  DlV.  498,  86  L,  T.  N.  8.  TT8,  87  Week. 
Uep.  82,  aa  quoted  In  note,  tnfra.) 
SO  L.  R.  A. 


The  qoeatloD  arlaes,  Wbo  are  fellow  servanti 
la  contemplation  of  lawl  To  conatltute  and) 
they  need  Dot  at  the  time  be  engaged  In  the 
aame  particular  wort.  It  ia  auOlcient  il  th^ 
are  In  the  employment  ot  tbe  aame  master  eo- 
gaiced  in  the  same  commoD  work  to  perform  da- 
ties  and  aervlcea  for  tbe  saaie  geDeral  parpoaea. 
Lehigh  Valley  Coal  Co.  v.  Jonea  (18T8)  86  Pa. 
43B.  Repeated  In  Lewis  v.  Selfert,  116  Pa.  638, 
11  Atl.  614. 

When  there  ia  one  general  object.  In  attain- 
ing which  a  aerrant  la  eipoaed  to  riak.  It  he  la 
Injured  by  tbe  negligence  of  another  servant 
wMle  engaged  la  fartberln*  the  Mme  object. 
be  la  not  entitled  to  aue  the  master,  and  it  doe* 
not  matter  that  they  were  not  engaged  In  the 
same  kind  of  work,  Blake  v.  Maine  C.  B.  Co. 
(18TB)  70  Me.  80,  36  Am.  Rep.  2BT. 

Or,  to  employ  a  terminology  wblcb  Is  fre- 
quently found  In  the  booka  the  Injured  serraut'a 
right  to  recover  does  not  depend  upon  the  tact 
tbal  be  may  have  been  in  a  different  department 
at  the  service  tram  the  delinquent. 

Riamples  ot  thia  form  of  expression  are : « 
Norfolk  AW.  R.Co.  V.  Muckola(18e9191  Va.  IBS. 
21  8.  E.  842 :  Farwell  V.  Boston  A  W.  R.  Corp, 
(1842)  4  Met.  4B,  3S  Am.  Dec.  33B ;  New  York 
A  N.  B.  R.  H.  Co.  ».  Hyde  (180B)  6  C.  C.  A.  481, 
B  IJ.  S.  App.  443.  fi6  Fed.  Rep.  188  :  Wonder  v. 
Balllmore  A  O.  R.  Co.  (1870)  82  Md.  *11.  • 
Am.  Rep.  143;  Brodcur  v.  Valley  Falls  Co. 
(IBSB)  IS  R.  I.  448,  IT  Atl.  64  :  Callan  v.  Boll 
(1806)  118  Cal.  BBS,  46  Pac.  lOlT ;  Untried  V. 
Baltimore  k  O.  R.  Co.  (1800)  S4  W.  Va.  260.  II 
S.  r..  612:  Neal  v.  Northern  V.  R.  Co.  (18041 
67  Ulnn.  80S.  69  N.  W.  312  :  Roberta  v.  Chicago. 
St.  P.  H.  A  0.  R.  Co.  (18S6)  S3  HInn.  318. 
32  N.  W.  380:  Foster  *.  Utnneaota  C.  R.  Co. 
(18SB)  14  Ulnn.  860,  Oil.  277:  Enrigtat  V. 
Toledo.  A.  A.  ft  N.  U.  R.  Co.  (18Q2)  03  Mlcb 
40B.  SS  N.  W.  636:  New  Orleans,  J.  A  G.  N. 
R.  Co.  V.  Hughes  (1B7S)  40  MIra.  2SB :  Bogard 
V.  Louisville,  B.  *  St.  L.  R.  Co,  (1884)  100  Ind. 
4B1 ;  Snyder  v.  Viola  Mtn.  A  Smeltiag  Co. 
(ISBl)  2  Idaho.  771,  28  Pac.  127:  Teias  ft  P. 
R.  Co.  V.  Harrington  (1SS4)  62  Tei.  B07 :  TrlB- 
Ity  A  a.  K.  Co.  V.  Mitchell  (ISSB)  73  Tex.  009. 
10  8  W.  6(18 :  81.  Louis,  A.  ft  T.  R.  Co.  v.  Welch 
(1888)  T2  Tei,  2B6,  2  L.  B.  A.  830.  10  8.  W. 
E2B 

If  we  have  regard  to 
which.  In  tbe  case  of  i 
nenta,  wonld  place  [be 
the  control  of  dllfereat  agents  of  tb*  master, 
tbe  above  rule  la  aauall;  susceptible  of  being 
aleo  expressed  In  the  form  that  tbe  fact  ot  ths 
two  servants  receiving  tbeir  oi4*ta  from  dICer- 
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«(  thB  aeeidcnt  he  pftM«d  it  aereral  tjmei, 
•nd  itopped  and  talked  there  with  his  fellow 
workmen.  He  wb«  once  during  the  evening 
■ittin^  on  one  of  the  molds  ftbout  S  feet  from 
the  pit  for  (oine  time,  about  fifteen  minutu 
before  the  workmen  took  the  receea  for  lunch, 
«iid  after  Uie  accident,  and  before  hie  death, 
he  (aid  to  one  wltaew  that  be  knew  the  pit 
waa  there,  and  that  he  did  not  know  how  he 
came  to  fall  in  it  The  evtdMice  ia  clear 
that  the  place  waa  well  lighted,  eapeeialJj' 
thi>  paoaageway,  both  from  many  electric 
lighta  in  the  building,  and  alao  by  the  light 
from  the  f urn  aces.  Subatantially  all  of 
thia  evidcoce  appeared  in  the  plaintiS'i  caae, 
and  the  evidence  on  the  part  of  the  defense 
waa  merely  an  extension  of  the  plaintifl'a 
esae,  directed  principally  to  the  manner  of 
the  accident,  the  obviouancaa  of  the  danger, 
the  rUka  aaeumed  by  the  situation,  and  also 


to  the  contributory  negligence  of  tiie  de- 

Tbe  evidence  is  cited  in  much  detail  in  or- 
der to  demonatrate  aa  clearly  aa  poaaible 
what  conclusion  should  have  been  reached  by 
the  trial  justice.  Theae  caaea  are  important 
in  their  reaulta  to  the  parties,  and  require 
careful  ooneideratkm. 

The  motions  to  nonsuit  and  to  direct  a 
verdict  wen  made  upon  several  grounds, — 
that  DO  nesligenoe  bad  been  eatabliahed 
against  the  defendant;  on  the  ground  of  the 
contributory  negligence  of  the  deceased ; 
that  the  danger  was  incidental  and  obvioua; 
and  also  that  the  riak  of  the  danger  which 
reeulted  in  his  death  waa  assumed  by  him 
in  his  employinent.  Under  the  principles  of 
law  applicable  to  the  relation  of  master  and 
servant,  it  ia  conceived  that  there  existed 
DO  ground  upon  which  a  recovery  oould  be 


a  exclude  Uie  da- 
(ense  of  ciuervlc*  In  anj  can  la  which  tin  otb- 
er  elemrnte  o(  that  defense  arr  prewot.  Chl- 
eaco  *  A.  B.  Co.  v.  MurvbT  (ISTO)  B3  HI.  S3S, 
S  Am.  Rep.  ia  ;  Knabtla  T.  Oregon  Short  Line 
*  D.  N.  K.  Co.  (ISBl)  21  Ol.  IBS,  37  Fae.  SI. 

a.  OasH^NMy  •  MaMHoI,  Uutugh  act  deoMM, 


a  Inslancw  one  aarrant'a  contem- 
plation and  JDterentlal  acceptance  of  the  rIak 
of  bis  fellow  aervant'a  nesllgeuce  Is  iiiEgeBted 
bj  the  fact  that  their  dutlea,  although  dlveTBS 
la  hind,  were  obvlouilj  aucb  that  the;  mlgbc 
at  any  time  ba  brought  Into  close  proilmltj  to 
each  other.  TbJa  sapeet  of  the  alliiBtlaii  li  em- 
pbaalied  In  several  of  the  cases  cited  tupra, 
II.  b.  See  evcclall; :  Morgan  v.  Vale  of 
Neath  R.  Co.  (ISeti)  6  Best  &  S.  T36.  L.  B.  1 
Q.  B.  148,  SS  L.  J.  Q.  B,  N.  S.  23,  13  L.  T.  N.  8. 
584.  14  Week.  Rep.  144 ;  Charles  v.  Tajlor 
<IST8)  L.  R.  S  C.  F.  Dl*.  492,  3S  L.  T.  N.  B. 
TT3.  ST  Week.  Rep.  32  (opinion  at  Brett.  L.  J.)  ; 
'  Lovell  V.  Bowel!  (18TS)  L.  R.  1  C.  P.  Dlv.  101, 
45  L.  J.  C.  P.  N.  8.  367.  34  L.  T.  N.  8.  183.  24 
Week.  Rep.  ST2 :  Northern  F.  B.  Co.  v.  UambI? 
(18»4)  154  U.  S.  3ST.  88  L.  ed.  1013,  14  Snp. 
Ct.  Rep  083  :  RBodBll  v.  Baltimore  A  O.  B.  Co. 
<1SB31  109  U.  8.  478,  27  L.  ed.  1003.  8  8ap.  Ct. 
Rep.  322 ;  Nsflor  ».  New  York  C.  *  U.  R.  R. 
Co.  (1688)  83  red.  Rep.  801 ;  Bter  v.  Jeftereon- 
vllle.  M.  &  I.  R.  Co.  (1802)  182  lad.  78,  31  N. 
B.  471;  St.  Loula,  A.  *  T.  R.  Co.  v.  Trlplett 
(1881)  M  AA.  28S,  11  L.  R.  A.  77S.  IS  8.  W. 
B31,  16  B.  W.  2061  Norfolk  &  W.  R.  Co.  v. 
NockolS  (1896)  91  Va.  IBS,  21  B.  E.  342:  Par- 
rlA  T.  PensBcola  4  A.  R.  Co.  (18B1)  28  Fla. 
251,  B  Bo.  eSB. 

liie  aothoiitlei  show  that  tbia  circumstance 
la  a)inost  decisive  spilnst  tbe  plalntltf.  But 
the  easenee  of  bis  diaablllt;  to  rerover  being 
bis  Impnted  comprehension  of  the  llkellboad  of 
iDjnrr,  It  la  evident  that  the  remoteDesa  of  the 
place  where  tbe  negligent  serrant  babltuallj 
worts  la  not  neceaaarllx  a  drcnmaUuice  which 
aegatlTes  an  assumption  of  tbe  risk  of  his  negli- 

Tlis  law  on  this  point  was  settled  br  the  lead- 
1B(  caae  of  Farweti  v.  Boston  A  W.  B.  Corp. 
(1842)  4  Mat.  40.  88  Am.  Dee.  330,  where  Chief 
ioatlce  8haw,  In  dlscnaslng  the  contention  of 
coDDsel  that  tbe  doctrine  of  coserrlee,  whatever 
Ita  scope,  was  at  all  events  not  applicable  to 
tbs  facts  under  review,  said :  "It  was  atroDg- 
1;  pressed  In  the  aisnment  that,  althou^  this 
might  be  so,  where  two  or  more  servants  are 
emploTed  in  the  aame  departmsat  of  dntj. 
ML.  R.  A. 


where  each  can  exert  soma  Inflnence  over  tlH 
conduct  of  tbe  other,  and  thus  to  aome  extent 
provide  tor  hia  own  secarltj  ;  jet  that  It  eoald 
not  applj  where  two  or  mors  are  employed  la 
differect  departments  of  dnt7,  at  a  dlatanes 
from  each  other,  and  where  one  can  in  no  de- 
gree control  or  Influence  the  conduct  of  another. 
Bat  we  think  this  Is  founded  upon  a  aupposed 
diatlnctlon,  on  which  It  would  t»e  eitremely  dlf- 
llcult  to  aatabllab  a  practical  rale.  When  tbs 
object  to  be  accompllahed  la  one  and  tbe  same, 
when  the  emplo;ers  are  the  same,  and  the  sev- 
eral persons  cmplored  derive  their  autborltr 
and  their  compensHtlou  from  tbe  same  source, 
It  would  be  eitremelT  dlffleott  to  distinguish 
what  constitutes  one  department  and  what  a 
diatlact  department  of  duty.  It  would  vary 
witb  tbe  clrenmatances  of  everj  ease.  If  It 
were  made  to  depend  upon  tbe  neamesa  or  dis- 
tance of  the  pereons  from  escb  other,  tbe  qnes- 
tlon  would  ImmedlslelT  arise.  Bow  near  or  bow 
distant  must  the;  be,  to  be  In  the  same  or  dif- 
ferent departmenta?  Id  a  blacksmith's  shop, 
persons  working  In  the  same  building,  at  dlSer- 
eot  Sres.  msj  be  gulte  Independent  of  asch  oth- 
er, though  00I7  a  few  feet  distant.  In  a  rope- 
walk.  severaJ  maj  t>e  at  work  on  the  same  piece 
of  cordage,  st  the  same  time,  at  many  hundred 
feet  distant  from  esch  other,  and  bejrond  the 
reach  of  aight  and  voire,  and  yet  acting  to- 
gether. Besides,  it  appears  to  us  that  the  argu- 
ment rests  upon  an  assumed  principle  of  respon- 
albllltr  which  doea  not  exist.  Tbs  master,  is 
tbe  case  suiiposed.  Is  not  exempt  from  liability, 
because  tbe  servant  has  better  meana  of  provid- 
ing for  his  safetr,  when  he  Is  employed  In 
Immediate  connection  with  those  from  whoaa 
negllgsnc*  he  might  suffer;  hut  because  the  im- 
plied contract  of  the  master  doea  not  extend  to 
Indemnify  tbe  servant  sgalnst  tbe  negligence  of 
anyone  but  himself ;  snd  he  Is  not  liable  in  tort, 
as  for  tbe  negligence  of  his  servant,  becsuae  the 
person  suffering  does  not  stand  towarda  bim 
In  the  rplBtton  of  a  atranger.  bat  la  one  whose 
rights  sre  regalsted  by  contract  express  or  Im- 
plied. Tbe  exemption  of  the  maater,  therefore, 
from  liability  for  the  negligence  of  a  fellow 
servant  does  not  depend  exclusively  Qpon  the 
consideration  that  the  aervant  has  better  mesns 
to  provide  tor  bis  own  safety,  but  upon  other 
^roDUda  Hence  tbe  separation  of  tbe  employ- 
mcDt  Into  dllFereat  depsrtments  cannot  create 
that  liability,  when  it  does  not  arise  from  ex 
press  or  Implied  contract,  or  from  a  respoosl- 
blllty  created  by  law  to  third  peiaona.  and 
strangers,  for  the  negligence  of  a  servsnt." 

In  the  above  caes  the  court  said :     "It  was 
stronglj   sipreaesd   In   the  acgnssot  that,  al- 
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T«r7  grait  mUgiving  that  I  hold  the  caae. 
I  0011KS8  to  TeTj  great  doubt  of  the  r^ht  of 
rtcoverj."     And  m  bit   initructions  bi 


jniy  he  uiid :  "Now,  I  have  decided  to  leave 
to  Ton,  »•  the  only  powible  question  ol  any 
nwlect  or  default  on  the  p«rt  of  the  defend- 
uti,  thla:  Whether  It  -was  reaoonable  care 
for  the  safety  of  the  employees  compelled  to 
walk,  or  having  the  rignt  to  walk,  up  and 
down  that  paaaa^way,  and  out  of  the  doors, 
to  have  an  unguarded  opening  oontAining 
hot  water  near  enough  to  the  pasBageway  to 
render  it  probable  that  a  peraon  walking 
along  the  paaeageway,  uaiug  reasonable  care, 
might  fall  into  the  water.  You  will  remem- 
bar  that  on  the  oeGaaio&  when  Sofleid  did 


tboDgh  thu  mliht  be  M  when  two  or  more  Mrv- 
■Ults  are  emplored  In  the  eama  Oepartment  ot 
dntj,  where  eacb  con  exert  tome  Inflnepce  over 
the  conduct  of  the  other,  and  thui  to  (ome  ex- 
tent provide  tor  hie  awn  ncnrltr,  7et  that  it 
eoald  not  apply  where  two  or  more  are  employed 
In  different  departmenti  ot  duty,  at  a  dletanee 
(Tom  eacb  other,  and  where  one  can  tn  no  de- 
free  eoDtrol  or  Influence  the  conduct  ot  another. 
But  we  think  thU  la  toanded  upon  a  mppoied 
dlittnctlon  on  which  It  would  be  extmnely  dlf- 
SeuJt  to  e*tabll*h  a  practical  rule.  When  the 
object  to  be  accompllabed  la  one  and  the  nme, 
when  the  employera  are  the  aans,  and  the  eev- 
eral  peraone  employed  derive  their  aathorlty 
and  their  compeneatlm  from  the  lame  aource, 
It  would  be  extremely  dlOenlt  to  diatlngnlah 
what  conatltutea  one  department  and  what  a 
dlatlnet  department  of  doty.  It  wonid  vary 
with  the  drcumetancea  ot  every  caae.  If  It 
were  made  to  depend  npon  the  neameea  or  dle- 
tanee of  the  peraona  from  aadi  other,  the  qnea- 
tlon  would  ImnwdLately  arlae.  How  near  or  how 
dlatant  maat  they  be  to  be  In  the  aama  or  differ- 
ent departmenta!  .  .  .  Bealdea.  It  appean 
to  ue  that  the  arirnment  reata  npon  an  aaanmed 
principle  of  reaponalblllty  whldi  doea  not  ex- 
let.  llie  maaCer  In  the  caas  auppoaed  [a  not 
exempt  from  liability  beeaoaa  the  servant  bai 
other  meana  of  providinc  for  bis  safety,  whan 
he  la  employed  la  immediate  connection  with 
those  from  whose  nesllcenn  he  misht  anlTer; 
bnt  because  the  Implied  coDttaet  of  the  maatar 
doe*  not  extend  to  Indemnify  the  servant  against 
the  negligence  of  anyone  bnt  himself;  and  he  la 
not  liable  In  tort,  as  for  the  negllKence  of  hia 
servant,  because  the  peraon  aaSarlnv  does  not 
atand  towards  him  in  the  relation  of  a  stranger. 
but  la  one  whose  rights  are  regnlated  by  con- 
tract, eiprcaa  or  Implied.  The  exemption  of 
the  maiter,  therefore,  from  liability  for  the 
aeKtlgence  of  •  fellow  aervant  does  not  depend 
eicluaiveiy  upon  the  consideration  that  the 
servant  has  better  meana  to  provide  for  hie  own 
safety,  but  upon  other  grounds.  Hence,  the 
separation  of  the  employment  Into  different  ds- 
parCmeola  cannot  create  that  liability  when  It 
doee  not  arlae  from  expreaa  or  Implied  contract 
or  from  a  responalbiiity  created  by  [aw  to 
third  persons  and  straniers  tor  the  negligence 
•(  a  aervant." 

In  The  Petrel  [1893]  P.  820,  Jeune,  P.. 
•greed  with  Chief  Justlee  Shaw  that  physical 
contiguity  does  not  afford  a  diatlncllon  on  which 
a  practical  rule  can  t>e  eatnbllshed.  and  aald : 
'In  all  eases  the  Immediate  Inrtrument  of  physi- 
cal iDjjry  must  be  contlguoa*  to  the  person  In- 
jured, and  in  moat  eaaee  the  person  who  ceusea 
ML.  R.  A. 


pasMge  by  being  covered  by  one  or  more 

Silanka,  so  that  the  opening  into  irtiieh  he 
ell  muat  have  been,  I  take  it,  all  irf  3  feet 
back  from  the  line  of  the  door  jamb,  and  it 
may  be  somewhat  difficult  to  Bee  how  a  per- 
son using  that  pasea^way  with  ordioary 
eare  ooula  have  fallen  into  the  vraber  if  the 
pit  was  in  that  eonditian.  I  out  sea  no 
other  ground  of  poastUe  liabilltj." 

Under  the  facta  of  this  ease,  there  exiatod 
no  poBsible  ground  of  lialiility.  lie  defend- 
ant had  oonstructed  a  pit  which,  when  in 
use,  WM  highly  dangerous  to  fail  into. 
When  it  vraa  in  use  ft  mnet  of  necouity,  in 
the  operation  of  the  huaineaa,  be  eatirely  or 
partly  open,  sad  it  had  furnished  for  it  the 
moat  aecure  aafeguard  which  could  be  used 
when  it  provided  aufflcient,  fit  and  suitable 
planking  to  cover  it,  when  necessary,  when 
it  was  not  in  use,  or  during  any  intermlaiiMi 

physical  Injury  la  not  tar  from  the  person  to 
whom  it  reanlta  Bat  I  soppoae  that  the  signal- 
man at  one  end  of  a  rlOe-range  Is  clearly  In 
common  employment  with  the  marker  attheoth- 
er,  when  the  two  have  a  common  maater :  and. 
to  give  a  stronger  Instance,  a  servant  who  nn- 
Bkllfully  packs  dynamite  In  a  factory,  and  an- 
other who  In  unpacking  It  at  a  distant  ware- 
honae  la  Injured  by  Its  explotfon.  are  clearly  In 
common  employment.  On  the  oClier  hand,  mere 
contiguity,  It  nnnanal  or  accidental,  wonld  not 
bs  conslEtent  with  common  employment.'* 

To  the  same  affect  is  the  opinion  ot  the  New 
Tork  court  of  appeala  "Tbt  aama  rule  of  lia- 
bility malt  necesaartly  apply  aa  welt  where  the 
employmenta  of  the  servants  are  distinct  ss  t* 
cases  where  they  are  one.  ...  If  a  servant 
cannot  took  to  his  employer  for  Indemnity 
where,  notwlthatandtng  the  exercise  ot  doe  care 
on  his  part,  he  la  Injured  by  the  i  liiiliissliiiss 
ot  a  tsllow  servant  laboring  near  him  In  the 
same  partleolar  employment,  why  ahould  he  be 
permitted  to  do  so  when,  with  the  same  care 
on  his  part,  he  Buffers  injury  by  the  netflgvice 
of  another  servant  In  the  same  general  bnal- 
neaa,  but  at  the  time  engaged,  equally  near  him. 
In  aome  different  duty!  It  prottmlty  or  n- 
moteneas  of  position  Is  to  have  inHnence,  vhete 
la  the  liner'  Sherman  v.  Rochester  *  B,  K.  Co. 
(185B)   IT  M.  T.  163.  1B7. 

The  doctrine  of  common  employment  is  not 
limited  to  those  rases  in  which  "there  la  a  con- 
nection between  the  different  gradea  of  employ- 
ment bringing  the  servants  Into  contact  with 
each  other."  International  *  a.  N.  R.  Co.  v. 
Ryan  (1891)  82  Tex.  GSS.  18  8.  W.  219. 

This  decision  seems  to  overthrow  the  effect 
of  the  earlier  dfctum  of  the  same  court  that 
It  public  policy  Is  to  be  taken  aa  the  true 
gronnd.  "the  rule  should  be  conflaed  to  those 
aervanta  wboae  dntlea  bring  tbem  Into  aucb 
juxtaposition  that  ona  would  be  enabled  to  lA- 
aervs  tbe  negligence  of  bis  fellowa"  St.  Louie. 
A.  A  T.  R.  Co,  V.  Welch  (1888)  T2  Tei.  2B8,  1 
L.  B.  A.  8S9.  10  B.  W.  S28. 

If  ■  servant  cannot  look  to  bla  employer  foi 
Indemnity  where,  notwithstanding  the  exerclie 
□t  dne  care  on  hIa  part,  be  la  Injured  by  the 
careleaaness  of  a  fellow  servant  laboring  near 
him  In  the  same  partlcnlar  employment,  why 
Bhonid  be  be  permitted  to  do  so  when,  with  the 
same  care  on  bis  part,  he  auffera  Injury  by  tbe 
negligence  of  another  aervant  In  the  aamc  gen- 
eral buBlnesa.  bot  at  the  time  engaged  equally 
near  him.  In  some  different  dutyT  If  proximity 
or  remoteneaa  of  position  la  to  have  InOuence 
where  la  the  llneT    And  what  sobstantlal  differ- 
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<d  ita  DM  or  diBUM  of  lt>  This  ^ankiiig 
ma  m  perievt  safe^  ai^liaoce  for  Uw  pro- 
tection of  employcet  or  oo-«mplo7ees  in  tneir 
work  at  UiB  blaat  lumscM  in  eonneetion 
with  the  pit,  easilj  ftdjiutable  for  UuU  pur- 
pooe.  Then  was,  nikler  the  oonceded  fi«ta 
of  this  eaae,  no  want  of  reMoskble  eu-e  on 
the  put  ml  the  dwfendMt  in  fnmiihing  prop- 
er a^UaneM  for  it«  Hmnta  to  use  in  their 
own  protecUoB,  or  the  woteotioo  of  their 
ooemplojMB  in  ths  perlmrmuioe  ot  their 
work  and  thedr  dutiM  to  the  muter.  Where 
the  uae  of  appliuieei  or  nfepuirda  affects 
the  safety  of  the  place,  tbe  exercise  of  rea* 
•onabla  care  In  thi^  respect  relieves  the  mas- 
ter from  liabilitj,  ifeAndrstc*  v.  Btimt,  3B 
N.  J.  L.  117;  McLaughlin  v.  Camden  Iron 
Work*,  «0  N.  J.  L.  5S7-0S9,  3S  At).  677 1 
JfoAer  T.  Thropp,  M  N.  J.  L.  186,  Sfi  Atl. 
ID57 ;  Sord  DmiUohw  Lloyd  B.  B.  Co.  t.  In- 


gebregitem,  57  H.  J.  L.  400,  SI  AU,  619;  Bar- 
my  T.  Nmp  Tork  0.  S  H.B.R.  Oo.  SB  N.  Y. 
481  i  Woifeer  t.  BotUm  4  M.  B.  Oo.  128  iSam. 
S. 

The  deoeased,  Bofleld,  and  the  worknua 
at  fumaoe  No,  1  were  fellow  serrants.  Th«7 
were  engaged  in  the  same  common  onpli^- 
uient  in  the  operation  of  these  furnaces,  and 
he  aasamed  Che  dangers  arising  from  ths 
negliguica  of  his  ooemplojees  in  Uie  perform- 
ance of  their  duties  to  tlia  defmdant  in  suoh 
emploTinent,  and  the  cause  of  the  accident, 
inaepotdent  of  inddsntaJ  or  obvious  dangers, 
or  those  whieh  arose  by  reason  of  his  eon- 
tribntory  negligence,  was  the  failure  of  his 
coserrants  to  nse  the  means  and  appliances 
provided  by  the  maeter  for  the  work,  (or 
their  own  and  for  his  protection  from  danger. 
In  other  words,  it  was  the  failure  of  hia  tal- 
low workmen  during  the  intermission  of  ths 


enca  Is  there  between  a  case  of  injarj  (rem  the 
oegllBence  at  a  eenrant  with  soperlor  anthocltr, 
end  one  from  like  nesllgoice  of  a  aerTant  of 
equal  antborltr,  employed  at  a  distance  from 
and  wlthoot  the  immediate  InflDence  of  ths  pai^ 
(7  inJaredT  How  conid  the  latter  better  snard 
scaLnst  (be  InJiuT  In  the  oass  last  meotloned 
tban  In  tbe  former  oneT  If  dlstaoce  la  to  havs 
effect,  what  aball  ths  distance  be?  It  la  maul- 
test  tbat  no  diatlnetloa  or  emiptlMi  aa  ta  lia- 
UIltT  of  the  principal,  rMtlns  on  the  abUltr 
of  the  [njnred  party  to  protect  himself  In  the 
partlealar  ease,  eonld  be  made  wlthont  praetl- 
esll7  abrosating  tbe  entire  mle.  Shermaa  v. 
Bochaster  *  S.  R.  Co.  (1868)  17  N.  Y.  IBT. 

Tbe  moet  strlkins  lUnstiatloaB  of  the  doc- 
trine In  the  text  are  the  eases  In  which  tele- 
(raph  operatora  have  been  held  to  be  lo  a  ana- 
mon  emplojment  with  trainmen. 


4.  JllsrtraHot  ( 


I   •MM'loiHHea'v 


In  the  dedslone  cited  below  the  principles  de- 
veloped In  the  preceding  sections  were  bald  to 
teilDlre  the  cendusloD  that  there  was  a  common 
emplorment.  The  dedilrais  are  arramed  on. 
der  beadlnsi  adapted  to  facilitate  a  comparison 
— "h  the  rulings  (III.  Infra,  ander  the  doctrine 
----J  dntles). 


<18BT)  60  Wis.  188.  SI  N.  W.  104,  88  N.  W. 
4SS.  Tb«  court  said:  "Ther  wei«  both  cer- 
talnlr  In  the  employ  of  the  company,  sad  were 
both  eBKflged  In  a  eenae  In  operating  train  No. 
S6.  True,  the  atstloD  agent  waa  required  to 
keep  tbe  main  track  free  from  atl  obitructloni 
For  all  trains  as  veil  aa  No.  20  ;  but  this  fact 
did  not  render  bim  ear  tba  leas  a  fellow  serv- 
ant of  the  plaintiff  In  tbe  vark  In  which  both 
sere  engaged.  Tbey  were  both  fellow  servanta 
w'thln  the  rule, — aa  mnch  so  aa  they  would 
have  bean  It  tbe  atatlon  agent  had  bad  no  other 
duty  lo  perform  bnC  to  see  that  the  main  track 
wna  kept  unobalructed  for  tbla  train  No.  26." 
In  the  fallowing  caaei  S  staCloti  ag^ot  haa 
been  held  to  be  the  fellow  servant  of  a  train- 
man, but  tbe  point  taken  was  that  tbe  former 
waa  a  vice  principal,  not  Chat  he  nas  In  a  differ- 
ent department:  Lewis  v.  8ellert  (188T)  IIB 
Pa.  628,  II  Atl.  S14:  Brown  v.  Mlnneapolla  A 
St.  L.  B.  Co.  (1884)  31  Minn.  SG3.  18  N.  W. 
884  :  GalTestoa,  H.  ft  B.  A.  B.  Co.  v.  Farmer 
50  L.  R.  A. 


(1889)  78  Tex.  Sfi,  11  B.  W.  166;  Deaiey  v. 
PhlladelphU  fc  &  B.  Co.  (188S ;  Pa.]  8  CeDt 
Rep.  lis.  4  Atl.  170 :  Dana  v.  New  ZoA  C.  A  H. 
K.  B.  Co.  (1881)  38  Bun,  478;  Byrnes  v.  New 
York,  L.  B.  *  W.  B.  Co.  (1889)  118  N.  Y.  2S1, 
4  L.  B.  A.  lei,  21  N.  S.  SO:'  Qatea  v.  Chicago, 
M.  A  8L  P.  B.  Co.  (1S02J  2  S.  D.  422,  CO  N.  V. 
90T. 

In  some  eases  It  has  been  beld  gMwrstly  that 
a  telc^apb  operator  at  a  waytlde  atatlon  li  a 
fallow  servant  o(  the  men  (derating  trains. 
Price  V.  Detroit,  G.  H.  A  M.  B.  Co.  (18911  US 
U.  B.  «S],  86  L.  ed.  843,  13  Bnp.  Ct.  Bep.  988 
(memorandDm  Judgment :  dediloo  affirmed  by  a 
divided  court)  :  Blaler  v.  Jewett  (1881)  86  N. 
Y.  81,  89  Am.  Bep.  S2T  (operator  failed  to  com- 
ply with  mle  that  orders  regarding  tralne 
which  were  behind  time  should  be  communi- 
cated to  condactora  and  engineers  In  tbe  pres- 
ence of  each  other) . 

Is  other  cases  It  haa  been  conceded  tbat  tbs 
telegraph  operator  was  In  a  common  employ- 
ment with  trainmen,  and  the  ground  on  which 
it  waa  iought  nnaucceasfully  to  hold  the  mas- 
ter responsible  waa  that  be  was  a  vice  princi- 
pal. Baltimore  A  O.  B.  Co.  v.  Camp  (tSSS)  13 
C.  C.  A.  283,  31  D.  B.  App.  213.  63  Ped.  Bep, 
902 ;  Oregon  Short  Line  A  U.  N.  B.  Co,  v.  Pros' 
(1893)  21  C.  C.  A.  IBS.  44  U.  S.  App.  SOS,  74 
Fed.  Bep.  865 :  Cln(AnnatI.  N.  O.  A  T.  P.  B.  Co. 
V.  Qart  (1393)  6  C.  C.  A.  281,  IS  C.  8.  App 
17,  BT  Fed.  Bep.  129 ;  Blessing  v.  St.  Loula  &. 
C.  A  N.  B.  Co.  (1883)  7T  Ho.  410;  Uonaghan 
V.  New  York  C.  A  U.  R.  B.  Co.  (188T)  4S  Hun, 
118;  Deaiey  v.  Pblladclphia  A  B.  B.  Co.  (1886; 
Pa.)  3  Cent.  Bep.  112.  4  Atl.  ITO ;  UcKalg  v. 
Northern  P.  B.  Co.  (18S9>  42  Fed.  Bep.  288: 
Norfolk  A  W.  B.  Co.  v.  Hoover  (18S4)  79  UA 
aeS,  23  L.  B.  A  710.  29  Atl.  894;  Rplier  v. 
Pennsylvania  Co.  (1862)  152  Pa.  39,  25  Atl. 
176. 

In  Bfaeehan  v.  New  York  C.  A  n.  B.  R.  Co. 
(ISBS)  91  N.  Y.  382  (regulations  held  Insuffl- 
cleot)  :  and  ButberlaDd  t.  Troy  A  B.  B.  Co. 
(1801)  125  N.  Y.  T3T.  20  N.  R.  609  (lacompet- 
ency  alleged),  the  same  doctrine  was  assumed. 
but  the  cases  went  off  on  tbe  points  noted. 

In  the  latest  and  most  authoritative  rulings 
a  distinction  li  taken  between  train  deapatchers 
and  telegraph  operatora.  the  former  only  being 
rpdarded  a>  vice  principals.  I<wla  v.  Selfert 
llfST)  116  Pa.  628.  11  Atl.  S14  ;  Haoklna  v. 
New  York,  L.  E.  A  W.  B.  Co.  (1394)  142  N.  Y. 
416.  25  L.  B.  A.  396.  3T  N    E.  436. 

But  In  an  early  New  York  eise  both  these 
functionaries  seem  to  be  placed  on  the  same 
footing  as  mere  fellow  servanta  tbe  later  dis 
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work  to  cover  with  the  planka  provided  tlia 
open  space  of  the  pit,  and  tbiB  wa«  a  part 
of  their  dutv  in  the  perfornMUice  of  the 
work  in  which  they  were  en^ged.  The  rea- 
toration  of  this  plankiug  would  have  be«n  a 
complete  and  perfect  security  to  Uie  de- 
ceased from  anj  danger  whatever.  It  waa 
the  means  or  appliance*  which  bad  been 
furnished  by  the  defendant,  as  master,  for 
tbat  purpose  and  for  their  use,  and  the  fail- 
ure to  have  the  pit  covered,  at  the  time  of 
the  accident  to  Sofleld,  if  negligent,  was  the 
act  of  his  coservants  in  this  common  employ- 
ment, for  which  the  defendant  cannot  be  lia- 
ble. It  was  a  negligent  act  in  the  perftxm- 
auee  of  tbeir  duty. 

It  will  be  observed  that  this  work  com- 
menced with  the  uncovering  of  the  pit  at  7 
o'clock.  As  the  work  of  filling  the  pit  iritb 
molten  copper  progressed  from  the  edge  the 


planking  was  relaid,  and  at  the  intermis- 
sion left  partly  uncovered.  If  there  was 
any  duty  due  the  deceased  at  that  time  it 
was  that  the  pit  should  have  been  re-covered 
by  these  workmen  and  the  failure  to  re- 
cover was  a  neglect  of  their  duty  to  him  to 
perform  their  work  with  reasonable  care  to 
protect  bim  from  danger.  The  very  want 
of  safety  was  cauaed  solely  by  tbe  work 
which  his  coservanta  were  performing.  Tbe 
place,  the  appliances  for  protection,  and  the 
work  were  all  coincident. 

The  general  rule  of  the  assumption  by  the 
servants  of  dangers  arising  from  the  rioka 
by  reason  of  the  negligence  of  ooeervants  ii 
well  eetablished  and  needs  no  repetition. 
In  Curies  v.  Hoff,  02  N.  J.L.768,42  AU.  731, 
this  court  held  the  rule  of  fellow  servant! 
to  be  "as  applicaJ>le  to  a  case  where  the 
work  involves  the  place  of  working  as  to  any 


tlDctEons  not  beInK  adverted  to.  Chapman  v. 
Brie  R.  Co.  <18T4)  SO  N.  Y.  ST9  (ease  reallj 
tamed  on  allegation  of  lDcomBeteae7). 

Bo.  an  emploTee  vho  seems  (rom  the  report 
Co  have  been  a  dlTlslooaJ  train  deaiiatcher  has 
been  beld  to  be  a  fellow  servant  oC  ■  brakemsD, 
lbs  theory  of  vice  prlnctpalsblp  not  being  re- 
Ferced  to  :  and  nonllablKtT  was  predkiCed  aim- 
plT  on  the  sronnd  that  tbelr  duties  related  to 
the  Bsme  geiieraJ  object.  Robertson  v.  Terre 
Haute  &  I.  R.  Co.  (1881}  TS  Ind.  TT.  41  Am. 
Rep.  Ssa. 

See  also  Satllvan  r.  Toledo,  W.  k  W.  R.  Co. 
(1B7T)  68  Ind.  20,  wblch  seema  b;  Iniplleatlan. 
to  uphold  (be  same  duictrlne. 

Bo,  In  an  action  far  tbe  death  of  tbe  plaln- 
tllTa  Intestate  vblla  acting  as  a  Qreman,  wbJcb 
occurred  In  ■  collision  through  the  aegllgeace 
of  tbe  deteodaafa  train  despatch  er  charged  with 
tbe  doty  of  "directing"  tbe  movements  of  trains. 
Ihe  court  held  that  the  train  despitcber  was 
the  fellow  servant  of  the  Intestate.  Hlllsaps 
T.  Loulwllle.  N.  O.  *  T.  B.  Co.  (1891)  SB  UIis. 
42S,  IS  So.  606. 

t.  Sercantt  enoaeed  4<t  ItaniUng  the  same  Irola. 

In  the  absence  of  evldenee  showing  vice  prln- 
clpslsblp.  all  servaDta  of  a  common  master  em- 
ployed In  rannlng.  operating,  and  rendering 
•errlce  with  a  train  of  cars  are  fellow  aervsota. 
SleBSlus  T.  St.  Loula  K.  C.  A  N.  R.  Co,  (1883) 
TT  Mo.  410:  McQowan  v.  St.  Louis  A  I.  U.  R. 
Co.  (lfiT8)  ei  Mo.  528. 

Thew  employees  are  plainly  engsgsd  In  serv- 
ices necessary  to  the  accomplishment  of  a  sin- 
gle purpose,  tbe  movement  of  trains.  Pitts- 
burgh. C,  C.  6  6t.  L.  R.  Co.  *.  Ramiey  (1B82> 
ST  Ohio  St.  606, 

Hence    the    following    employees   are    coaerv- 

A  cOQfluetor  and  Ihe  engineer.  Eckles  v.  Nor- 
folk A  W.  R.  Co.  (1806)  96  Va.  60.  23  3.  F..  S4B  : 
Michigan  C.  R.  Co.  V.  Uolan  (ISTS)  32  Mich. 
510;  nilloa  v.  Union  P.  B.  Co.  (1874)  S  Dill. 
lie.  Fed.  Caa  No.  3.916. 

A  conductor  and  a  Oreman.  Jeoklua  v.  Rich- 
mond &  D.  R.  Co.  (18931  39  S.  C.  507.  IS  8.  B. 
IB2  (negligence  In  slgnallngl  :  Ecklea  v.  Nor- 
folk A  W.  K.  Co.  (1898)  96  Vo.  69,  20  S.  E. 
MS;  Sumnierhays  v.  Kansas  P.  R.  Co.  (1875) 
3  Colo.  484. 


induct 


^  Chl. 


i.  Co.  (1884)  61  WtB.  163.  20  N. 
W.  BOS  (cara  uegllgeucly  movd)  :  Hoover  v. 
Beecb  Creek  R.  Co.  (1803)  154  Pa.  362,  26  Atl. 
S15  (negllgEQce  In  slgaallbg)  :  Sherman  v. 
Rochester  A  8.  B.  Co.  (1SB3)  IS  Barb.  ET4,  Af- 
50  L.  R,  A. 


Armed  In  (ISGS)  IT  N.  Y.  1S3  (train  allowed  to 
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cago A  Q.  T.  R.  Co.  (1804)  00  Mich.  212.  I 
W.  60  (car  placed  so  that  a  long  plaok  bad  to 
be  Dsed  for  a  gangway,  and  this  broke  under 
the  weight  of  tbe  beary  parcels  nblch  the  con- 
ductor required  tbe  servant  to  carry)  :  Robin- 
son V.  Houston  A  T.  C.  B.  Co.  (1877)  46  Tei. 
540  (ordering  brnkeman  to  cut  a  train  In  mo- 
tion) :  Norfolk  A  W.  R.  Co.  v.  Houchlns  (1807) 
05  Vs.  398,  lull  nom.  Norfolk  A  W.  R.  Co.  T. 
Swelne,  46  L.  R.  A.  SSB,  28  S.  B.  5T8 ;  WoodMI 
T.  Westsm  N.  Y.  A  P.  R.  Co.  (1865)  14T  N.  T. 
508.  42  N.  E.  les.  Reversing  (1803)  6  Misc. 
B3T,  26  N.  Y,  Sopp.  97T. 

A  conductor  and  an  employee  hired  to  do 
"any  aod  all  kinds  of  labor,"  Including  coupling. 
Wilson  V.  Hadlaon,  etc.,  R.  Co.  (1862)  18  Ind. 
226. 

A  petition  Is  demorrable  which  merely  aver* 
that  tbe  plaintiff,  a  brakemen,  wsa  Injured  by 
ths  negligence  of  his  conductor,  and  does  not 
■liege  that  tbe  company  was  negligent  In  em- 
ploying such  conductor.  Dow  v.  Kansas  P.  R. 
Co.  (1871)  S  Kan.  642  (the  court  was  Inclined 
to  eicept  from  tbe  operation  of  the  doctrine  at 
coservlee  only  the  bigber  oDcera  who  had  au- 
thority  to  hire   and   <Uschsrge   tbe  other  em- 

Englueer  and  brakeman.  McDonald  t.  Nor- 
folk A  W.  H,  Co.  (1897)  05  Va.  98.  27  8.  B. 
821 ;  Central  Trust  Co.  v.  East  Tenneswie,  T,  A 
G.  a.  Co.  11899)  69  Fed.  Rep.  SST ;  Sherman  v. 
Rochester  A  S.  R.  Co.  (1853)  IB  Barb.  BT4,  Af- 
flrmed  lo  (1858)  17  N.  Y.  IBS;  East  Tennessee, 
V.  A  G.  R.  Co.  V.  Smith  (1890)  89  Tenn.  114, 
14  S.  W.  1077;  South  Florida  R.  Co.  v.  Price 
(1803)  32  Fla.  46,  13  So.  638;  Boatwrlgbt  v. 
NnrtbeSBlern  R.  Co.  (1886)  25  S.  C.  128;  Uag- 
1ns  V.  Cape  Pear  A  Y.  Valley  H.  Co.  (1800)  100 
N.  C.  537.  11  S.  B.  590  (complaint  demurrable 
which  alleged  that  at  the  time  at  the  Injury  the 
locomotive  was  temporarily  abandoned  by  the 
engineer  lo  charge,  and.  with  his  consent  and 
hy  bis  direction,  was  moved  and  operated  by 
a  l>oy,  of  Inexperience  and  careless  bablta.  oho 
was  Incompetent,  reckless,  careless,  and  negli- 
gent, which  was  the  proximate  cause  of  Ihe 
plBlniin"B  Injury)  :  Evans  v.  Chamberlain 
(1^03)  40  S.  C.  104,  18  3.  E.  213;  Moseley  v. 
Chamberlain  (1861)  18  Wia  706,  Overruling 
CliHmberlBln  v.  Milwaukee  ft  M.  R.  Co.  (1800) 
11  Wis.  230.  by  a  majority  of  two  Judges  loone: 
PltlBborgh.  C.  A  St.  L.  R.  Co.  v.  Ransey  (1882) 
3T  Ohio  St.  665 ;  Morsn  v.  New  York  C.  A  H.  R. 
R.  Co.  (1874)  67  Barb.  96:  Wallls  t.  Marssn's 
L.  A  T.  R.  A  S.  8.  Co.  (1886)  88  La.  Ann.  166: 


1900. 
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oUier.  .  .  .  There  vaa  no  luk  or  inad- 
equftCf  of  m&teriala  for  BheBthing  and  brac- 
ing. The  fault,  if  any,  wa«  eatirelv  with  tbe 
■ervaata  engaged  in  the  work,  and  not  witb 
tha  master.  The  foreman  in  this  regard 
waa  the  fellow  servant  with  the  plaintiff. 
.  .  .  Tha  teet  always  mu«t  bo  whether 
the  Diligent  act  or  omiBEion  was  in  the 
diacharge  ot  tbe  master's  or  the  aervanfa 
duty.  ...  in  the  Inge}>Teg»ten  Cast  it 
was  acknowledged  that  inspection  incidental 
to  tbe  use  of  a  tool  or  appliajice  waa  tbe 
•ervant'a,  not  the  master's,  duty.  So,  in  the 
case  in  hand,  tbe  keeping  safe  a  place  of 
working  incidental  to  the  work  itself  was 
the  aervant's,  not  the  master's,  duty."  In 
MoLaugklin  T.  Camden  Iron  Workt,  60  N. 
J.  L.  &S7,  SSB,  38  Atl.  677,  Ur.  JusUee  Col- 
lins, writing  the  opinion,  aaid:  "Where  ap- 
pliancea  for  work  are  needed,  the  duty  ia  on 


the  master  to  use  reasonable  care  ia  their 
selection  .  .  .  but  carelessnesa  in  their 
use,  or  failure  to  use  them  on  t^e  part  of 
his  servuit,  whereby  injury  is  received  by 


.  fellot 
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ployment,  is  noL  chargeable  to  the  master, 
no  matter  what  may  be  the  grade  or  authori- 
ty of  the  aerrajit."  The  eame  rule  was  ap- 
plied in  ilcAndrcict  v.  Aunu,  39  N.  J.  L 
117.  The  teat  of  liability  is  not  the  safety 
of  the  place  or  appliance  at  the  instant  of 
injury,  but  tbe  character  of  tbe  duty  tha 
Diligent  performance  of  which  caus«]  tb* 
injury.  St.  L<nii»,  I.  U.  d  8.  R.  Co.  v.  Need- 
ham,  25  L.  R.  A.  833,  II  C.  C.  A.  66,  27  U.  8. 
App.  227,  63  Fed.  Rep.  107.  In  Quebec  S. 
a.  Co.  T.  Merchant,  133  U.  S.  376,  33  L.  ed, 
656,  10  Sup.  Ct.  Rep.  307,  where  the  plain- 
tiff, a  stewardess  on  an  ocean  steamer,  sued 
the    ateamship    c(Hnpany   for    injuries    sua- 


Hoover  r.  Beecb  Creek  R.  Co.  (1808)  lH*  Pa. 
3S2,  2B  AC).  31S;  South  Florida  R.  Co.  v. 
Weeae  (1863)  B2  Pla.  313,  13  So.  43S ;  Chad- 
d[ck  T.  Lindaaj  (189T)  6  Okla.  616,  49  Fae. 
940 ;  Indlanii,  B.  A  W.  R.  Co.  t.  Dalley  (1SS6) 
110  lod.  IS.  10  N.  B.  631:  Bammerhaja  v. 
Kansei  P.  R.  Co.  (ISTS)  3  <^Io.  4fi6  (cars 
■tarted  without  a  algnal). 

BnKlaeeF  and  flremaD.  Bobba  t.  Atlantic  k 
N.  C.  B.  Co.  (1890)  107  N.  C.  1,  9  L.  R.  A.  838, 
12  8.  B.  124  :  Murray  v.  Bouth  Carolina  R.  Co. 
(1841)  1  UcMuU.  L.  389.  36  Am.  Dee.  268; 
Gnlf,  C.  k  S.  ¥■.  R.  Co.  v.  Dlohn  (1889)  73  Tei. 
•37.  4  L.  R.  A.  764.  11  S.  W.  807  :  New  Jeriej 
A  N.  Y.  R.  Co.  v.  Tooag  (1892)  1  C.  C.  A.  428, 
1  n.  8.  App.  06.  40  Fed.  Rep.  728;  Henir  t. 
Lake  Sbore  A  M.  8.  R.  Co.  (1802)  49  Hlcb. 
4SS.  13  N.  W.  832:  Soath  Florida  R.  Co.  v. 
Price  (1803)  32  FIa..4e.  IS  So.  638:  Parrlsh  t. 
PeosBCOlB  *  A.  R.  Co.  (1891)  28  Fla.  2B1.  0  So. 
696 :  South  Florida  R.  Co.  v.  Wpeae  (1893)  82 
Fla.    212.    18    So.    436;    Mulllgai 


attached  makea  no  difference 

Baltimore  A  O.  B.  Co.  v.  Baugb   (1803)   140  V. 

a.  368,  37  L.  ed.  7T2,  18  Bnp.  (TE.  Rep.  914. 

Fireman  and  brakeman.  Loulivllle  &  N.  R. 
Co.  T.  K«llj  (1894)  11  C.  C.  A.  260,  24  U.  8. 
App.  103,  6S  Fed.  Rep.  407 :  Oalveaton,  H.  A  8. 

A.  B.  Co.  V.  Faber  (1880)  63  Ter.  344  ;  EerKj 
V.  Kanaaa  CItj,  St.  J.  A  C.  B.  R.  Co.  (1883)  70 
tto.  362 :  Greeuwald  v.  Marquette.  H.  ft  O.  R. 
Co.  (18S2)  49  Mich.  197.  13  N.  W.  S13 :  Soutb 
Florida  R.  Co.  T.  Price  (1808)  82  Fla.  46,  13 
Bo.  688. 

Two  brakemen  In  the  performance  of  their 
ordlaarr  dutlea.  Tonng  v.  West  VltBlnla  C.  k 
P.  R.  Co.  (1806)  42  W.  Va.  112,  24  S.  E.  BIO  : 
Cole  T.  Rome,  W.  &  O.  B.  Co.  (1808)  72  Hun, 
467,  2S  N.  T.  Bapp.  2T6 ;  Ha;ea  v.  Weatem  R. 
Corp.  (1810)  S  Cuali.  2T0  (here  tbe  negligent 
brakeman  waa  acting  aa  coDduclor)  :  Chicago, 

B.  A  Q.  R.  Co.  T.  Howard  (1896)  4S  Neb.  S70, 
«3  N.  W.  872. 

Trainmen  and  engine  wipera.  Evald  t.  Chi- 
cago «  N.  W.  B.  Co.  (1838)  70  Wla  420,  36  N. 
W.  12. 

Bagineer  and  fireman  and  man  "ataking" 
ears.  Watta  t.  Hare  (1808)  T  Wash.  178.  84 
Pa  e.  428.  771. 

Trainmen  and  expreaaman  hired  for  tbe  trip 
to  act  aa  brakeman.  Chamberlain  t.  Milwaukee 
A  U.  B.  Co.  (1860)  7  Wli.  42S  (upon  the  aeeond 
appeal  (IBSO)  11  Wla.  248.  tbe  lervant  was 
held  entitled  to  recover,  the  doctrine  of  common 
emplojment  being  repudiated.  But  the  law  In 
BO  L.  R.  A. 


Wiaconsln  afterwards  became  what  It  was  de- 
clared to  be  on  the  first  appeal  tbe  repudiated 
doctrine  having  been  relnataCed  In  Moaetej  v. 
Chamberlain  (1861)  18  Wis.  TOO,  and  held  Its 
groond  till  It  was  modlBed  bj  statute). 

A  conductor,  coupler,  gignal  man,  pin  puller, 
and  engineer,  all  engaged  In  drilling  cars  In  a 
railroad  jard,  are  fellow  aervahla  Central  B. 
Co.  V.  Keegau  (1897)  27  C.  C.  A.  lOS.  Dl  U.  8. 
App.  480,  82  Fed.  Rep.  174  (so  laid  down  on 
aulborit;  of  Sapreme  Court  (1880)  160  D.  S. 
209,  40  L.  ed.  418,   16  Sup.  Ct.   Bep.  209),  to 


vhlcb  the  c 


9  had  been  eertlfled  for  a 


>.  ServanU  toarkUtg  o 


differeHl  froiiu. 


In  an  earlj'  Bngllsh  case  Pollock,  C.  B.,  es- 
preaae*  a  doubl,  oKiter,  whether  tbe  drivers  of 
the  englnea  of  dtOerent  trains  are  engaged  In 
a  common  object.  Waller  v.  Boulb  Eastern  B. 
Co.  (1803)  2  Hurlat.  &  C.  102.  0  Jur.  N.  B.  601. 
32  L.  J.  Ezcb.  N.  8.  206,  11  Week.  Rep.  T31,  S 
L.  T.  N.  8.  325. 

But  this  doubt  has  long  since  been  resolved 
against  the  aervanl,  and  It  Is  now  aettlcd  that 
trainmen,  although  engaged  on  dltterent  tralna, 
are  fellow  aervanta.  Norfolk  ft  W.  R.  Co.  v. 
Bouchlna  (1897)  90  Va.  3SS,  tub  nom.  Norfolk 
A  W.  B.  Co.  V.  Swalne,  46  L.  R.  A.  309.  28  8.  R 
678,  and  cases  died :  Pittsburgh.  Ft.  W.  A  C. 
R.  Co.  v.  Robj   (1871)   88  Ind.   204,  and  c&is« 

cited. 

Tbe  assumption  of  tbe  risks  of  one  another'a 
negligence  Is  predicated  on  tbe  obvious  ground 
that  ther  are  "aware  that  man;  other  {rains 
moat  pass  over  the  same  track  as  their  own 
train."  Thom  v.  Plttard  (1894)  10  C.  C.  A. 
S02.  8  a.  B.  App.  B9T.  62  Fed.  Bep.  232. 

This  rule  baa  been  applied  Id  the  case  of  th« 
following  employeea : 

A  conductor  of  one  train  and  the  smplojea 
on  anolher.  Oakea  v,  Uaae  (1807)  166  D.  8. 
363.  41  L.  ed.  740.  17  Sup.  Ct.  Rep.  345,  Afflrm- 
Ing  Northern  P.  R.  Co.  v.  Maae  (1804)  11  C,  C. 
A.  63.  27  C.  B.  App.  238,  63  Fed.  Rep.  114; 
" A  O.  R.   Co.  ■     ■  -- 


.  100,  1  C.  C.  A.  936.  6  D.  8.  J 


I.   76, 


60  Fed.  Rep.  728,  Distinguishing  Chicago.  U. 
A  St.  P.  R,  Co,  V.  Ross  (1884)  112  U.  8.  377,  28 
L.  ed.  787.  S  Sup.  Ct.  Rep.  184.  on  tbe  ground 
that  the  brakeman  was  not  subject  to  tbe  an- 
thorltr  of  the  conductor  or  engineer  of  the  otber 
train;  Kerlln  v.  Chicago,  P.  A  SI.  L,  B,  Co. 
11892)  50  Fed.  Bep.  ISD.  Limiting  Chicago,  M. 
A  SI.  P.  R.  Co.  V.  Boss  (1884)  112  U.  S.  377. 
28  L.  ed.  787.  5  Sup.  Ct.  Rep.  1S4 :  Norlhern  P. 
B.  Co.  V.  Poirler  (1896)  16  C.  C.  A.  52.  29  D.  8. 


New  Jkubt  Oockt  or  Ernnou  axd  ArrtUM. 


Uiued  bj  fklling  orerlMUTd  in  coiuequeiiM 
of  the  failure  oJ  a  porter  and  a  carpenter  of 
th«  Bfaip  to  properly  readjust  the  movable 
rail  doeing  the  gangway  after  it  had  been 
removed  for  the  dis^arge  of  paaaengers,  it 
wai.  held  that  the  n^Iisence  was  that  of  a 
fellow  Berrant,  for  which  the  employer 
not  responsible.  In  Filbert  t.  Delaviare  A 
H.  CaiuU  Co.  121  N.  Y.  207,  23  N.  E.  IIM, 
it  B 


of  which  another  employee  fdl  In,  did  not 
render  the  muter  liable.  The  determina- 
tion reached  is  that  the  cause  of  the  death 
□f  the  inteetate  of  the  plaintiff  was  the  neg- 
Ligent  act  of  his  ooBervanta  in  the  perform- 
ance of  their  duty  towards  him  in  the  same 
oomnion  employment,  and  that  there  should 
have  been  a  nonanit  or  direction  of  a  verdict 
ai  the  trial. 

Judgment   i*   themfon  rwfriei,   and   a 
vmtirt  de  iwpo  awarded. 


App.  ESS,  ST  Fed.  Sep.  881,  ^ollowlnt  Randall 
T.  Baltlmorg  *  O.  R.  Co.  (1888)  lOB  U.  8.  478, 
27  L.  ed.  lOOB.  S  8np.  Ct.  Hep.  822  ;  St.  Lonla, 
I.  U.  *  8.  R.  Co.  T.  Needbam  a89«>  26  L.  B. 
A.  B38,  11  C.  C-  A.  06,  27  U.  B.  App.  237,  SS 
Fed.  Rep.  107  (awlCeb  Degllxentl;  left  open  In 
breach  of  rulea)  ;  Becker  v.  Baltimore  A  O.  R. 
Co.  (IBOS)  57  Fed.  Bep.  188 :  Pleasanti  v.  Ra- 
lelsh  *  A.  Air  Line  R.  Co.  (1697)  121  N.  C. 
492,  28  8.  B.  267  ;  Baltimore  Traat  ft  OaBrant? 
Co.  v.  Atlanta  Traction  Co.  (189C>)  99  Fed.  Rep. 
8C8  (■  cae«  of  the  crewB  of  two  different  street 
ears)  ;  MIeblKan  C.  B.  Co.  v.  Dolao  (187C)  33 
lllch.  GIO;  PlttabarKh,  Et.  W.  ft  C.  R.  Co.  t. 
Bnb;  (1871)  88  Ind.  294  (conceded  cue  actual- 
I7  turned  on  neKllsence  eel  non  In  rctnlnltiK 
the  cwidQctar)  :  Chlcixa.  St.  L.  ft  N.  O.  R.  Co. 
T.  Dojle  (1883)   00  Ulai.  977. 

In  a  few  cases  the  doctrine  of  Cblcago.  M.  ft 
St.  P.  R.  Co.  T.  Rou  <1S84)  112  U.  8.  377.  28 
L.  ea.  787,  B  Sop.  Ct.  Hep.  184.  baa  been  sup- 
posed to  Involve  [ha  corollary  that  the  condaec- 
or  is  a  repteaeutatlva  of  thn  company,  not  only 
aa  to  the  men  on  his  own  train,  bat  la  to  those 
on  other  trains  also.  Northom  F.  R.  Co.  v. 
O'Brien  (1889;  Wsah.  Terr.)  81  Pac.  SS ;  An 
V.  New  York,  h.  B.  ft  W.  H.  Co.  (1888)  29  Fed, 
Bep.  72  (omlMlon  to  aee  that  brakemen  were  at 
their  posts  snd  brakes  aet  on  ■  steep  grade : 
brakeman  on  another  tnlD  Injured  by  runnlnc 
away  ol  train)  ;  Ragsdale  v,  Martberu  P.  B. 
Co.   (18B9)  42  Fed.  Rep.  883. 

Bat  this  eiMiiitructlon  is  discredited  by  the 
above-cited  decisions  of  the  court  of  appeala 

The  theory  that  the  condnctor  of  one  train 
thonld  be  regarded  aa  belonflng  to  a  dlSerent 
department  from  the  men  on  another  train  (we 
III.  tnfra),  has  been  explicitly  repudiated  In 
yirglnla  and  Ulsalialppi.  Norfolk  ft  W.  B.  Co. 
V.  Donnelly  (1893)  88  Va.  8B3,  14  8.  B.  692 
Irlebt-Df-way  order,  nlsconatraed.  caused  colli- 
sion) ;  UcMattsr  v.  Illinois  C.  R.  Co.  (1887) 
es  HlsB.  2S4.  4  80.  59:  Bnrliht  v.  Toledo,  A.  A. 
ft  N.  M.  R.  Co.  (1892)  93  Mich,  400,  03  N.  W. 
686:  Van  Avery  v.  Dnlon  P.  H.  Co.  (1888)  SB 
Fed.  Bep.  40  (two  enclneers)  :  Clilcago,  St.  L. 
ft  N.  O.  R.  Co  V.  Doyle  (188S)  SO  Ulas.  977. 

A  Breman  on  a  passenger  train,  and  sn  engi- 
neer In  cbarge  of  an  engine  not  connected  with 
sucb  train.  Howard  v.  Denver  ft  R.  O.  B.  Co. 
(1880)  26  Fed.  Bep.  8S7,  Approved  In  Wolcott 
V.  Studebaker  (1887)  34  Fed.  Bep.  12. 

A  brskeman  on  one  train  and  a  Bremen  on 
another.  Raodall  v.  Baltimore  ft  O.  R,  Co. 
(1888)  109  U.  8.  1T8,  27  L.  ed.  1003,  8  Bup.  Ct. 
Bep.  322  (eogineer  ran  engine  too  fait,  and 
gave  no  notice  of  its  approach  at  a  switch). 

Bep  also  Grand  Trunk  R.  Co.  v.  Cummlngs 
(1882)  IDS  U.  8.  700.  27  L.  ed.  2flS,  1  Bap.  Ct. 
Bep.  403,  where  the  engineer  of  one  train  wia 
assumed  to  be  a  coservant  of  all  the  employees 
on  another ;  and  Jenkloa  v.  Rlcbmond  ft  D.  R. 
Co.  (1893)  89  8.  C.  a07,  18  8.  E.  182,  where  the 
departmental  rule  was  expreasly  rejected  aa  not 
applicable  to  servanla  on  dilTerent  traina. 
BO  L   R.  A. 


r  handlHtg  orAnorv  tr«iiM  and  serv- 
OHtt  Mtpfoyad  I*  the  rsyair  «r  eoMtmcMo* 
of  the  perMsneat  way. 

From  one  point  o(  view  tbeae  aervanta  an  In 
a  comicou  employment  became  they  are  "m- 
gaged  in  the  same  common  object,  the  tale  eoa- 
veyance  of  paaaengere  to  the  end  ot  tbelt  Jour- 
ney." Waller  v.  Sonth  Baatem  B.  Co.  (1863) 
2  Uarlst.  ft  C.  lOL  83  L.  J.  Bieh.  M.  8.  20B,  • 
Jnr.  S.  8.  SOI,  8  L.  T.  N.  B.  826,  11  Week.  Rep. 
TBI,  per  Pollock.  C.  B..  daring  the  argument  of 
counsel. 

Or,  aa  other  cases  pnt  It,  "the  conunon  pur- 
pose of  the  service  la  the  moving  of  tialos." 
Billot  V.  Chicago,  U.  ft  Bt  P.  B.  Co.  (18SB)  5 
I>ak.  E33.  3  L.  B.  A.  SSS,  41  M.  W.  TBO. 

Or  they  are  "engaged  In  the  common  enter- 
prise of  melntalnlog  and  operating  the  road." 
Boldt  V.  New  York  C.  B.  Co.  (1658)  16  N.  2. 
482. 

In  Coon  V.  Byncnae  ft  U.  B.  Co.  (1640)  6 
Barb.  231.  the  supreme  conrt  pointed  out  that 
tbe  great  object  and  business  of  the  company 
were  to  "transport  pasarngera  and  freight."  and 
proceeded  thus :  "To  facilitate  this  hualneas, 
and  to  reitder  the  road  capable  of  performing 
tbe  business  required  of  it.by  the  pntiltc  aa  well 
aa  by  the  Interests  ot  tbe  atockbolders,  a  great 
many  different  agenta  and  woAmen  are  neces- 
sarily employed.  To  these  are  aasigued  vari- 
ous doties ;  to  some  are  assigned  the  duty  of 
examining  the  track  of  tbe  road ;  to  otbera  tbe 
keeping  the  road  Id  repair ;  some  are  engineers 
and  some  brnkemen ;  some  are  conductors  and 
soma  awltchmen  ;  bat  they  are  all  neceaaary  and 
Indlepensable  for  carrying  out  the  primary  ob- 
ject, to  wit,  the  Bofe  and  speedy  transportation 
ot  passengera  and  freight  over  tbe  road.  They 
are  all  engaged  In  one  general  baalneai  and 
common  enterprise."  This  decision  was  af- 
(Irmed   In    (1851)    G   N.   Y.   492. 

From  another  point  ot  view  the  same  result 
tollowa  from  the  fact  that  the  conduct  of  one 
□eceasarlly  altects  the  ufely  of  Che  other. 
Billot  V.  Chicago.  If.  A  St.  P.  B.  Co.  (1889)  5 
Dak.  B2S,  3  L.  R.  A.  308,  41  N.  W.  750)  ;  that  la 
to  Bay,  though  tbey  are  In  different  deparlments 
they  are  "bj  tbe  very  nature  of  their  employ- 
ment brought  into  treqnent  contact,  and  the 
risk  of  negligence  by  tbe  one  must,  therefore, 
be  considered  to  have  been  In  the  contemplation 
of  the  other  when  service  under  the  common 
master  waa  accepted."  Norfolk  ft  W.  B.  Co.  v. 
Nuckols  (1898)  91  Va.  196,  21  8.  K.  842.  Bee 
also^  Northern  P.  R,  Co.  v.  Hambly   (1884)   154 


The  following  employees  ere  therefwe  betd 


Track-repairers  and  trainmen  generally. 
Qormley  v.  Ohio  ft  M.  R.  Co.  (1880)  72  Ind.  81 : 
Qlllahannon  v.  Stony  Brook  B.  Corp.  (1862)  10 
Cusb.  228 :  Wbaalan  v.  Mad  Blver  ft  L.  B.  S. 
Co.  (1858)  8  Ohio  St.  249:  Uanvllle  v.  Cleve- 
land ft  T.  B.  Co.   (1800)   II  Ohio  St.  417.  43B. 
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-426  (oriwnHfQ)  :  Trinity  A  a.  S.  Co.  T.  Mitchell 
<188S)  72  Tex.  609,  ID  H.  W.  flSS ;  FennsTlranlB 
H.  Co.  T.  W&ohter  (ISSS)  60  Md,  396  (bre&cH  of 
rule  to  lUTa  ■  headllgbt  sipoaed  In  togi)  ;  At- 
chlaon.  T.  Ji  8.  F.  B.  Co.  T.  Martin  (18B3)  7  N. 
U.  108,  34  Pac.  036  (liand-car  nai  cun  down 
■.nd  member  ol  ngaii  gang  wa>  Injured). 

Condactaia  and  trick  repalren.  Northern 
P.  B.  Ca  t.  Uamblf  (1SS4)  1G4  D.  B.  3i»,  38  L. 
«d.  1009,  14  Sup.  Ct.  Rep.  933  (dtaKDtlng  Ful- 
ler, Cb.  J.,  and  Field  and  Harlan.  JJ.)  ;  Martin 
T.  Atchlaon.  T.  A  S.  F.  R.  Co.  (1807)  188  U.  a. 
SSe,  41  L.  ed.  1001,  17  Sup.  Ct.  Rep.  603 :  Atcbl- 
■an,  T.  *  a.  F.  R.  Co.  T.  Martin  (1893)  7  N.  M. 
16B,  B4  Pae.  S36  ;  Waller  t.  Bouth  lilaatem  R. 
Co.  (1863)  9  Jur.  N.  B.  501,  82  L.  J.  lilKib.  N. 
S.  205,  11  Week.  Rep.  731,  8  L.  T.  N.  a.  S2S,  2 
-Uuriat.  Ji  C.  102 :  Coon  v.  ajracaae  *  D.  a  Co, 
41849}  6  Barb.  231.  AOlrmed  In  (18S1)  S  N.  Y. 
492  ;  Elliot  T.  Cblcapi,  M.  A  St.  P.  R.  Co.  (1889) 
JJ  Dak.  S28,  8  U  R.  A.  803.  41  N.  W.  7B8. 

A  conductor  and  a  laborer  employed  to  re- 
move aaow  and  other  obstrnctlons  tram  the 
track,  and  under  the  Immediate  control  of  a 
.road  master.  Fagundea  t.  Central  P.  R.  Co. 
(1889)  79  Cal.  9T,  3  L.  B-  A.  824,  21  Pac.  437 
(dlEsentlDs  Patergon,  J.). 

Brskeman  and  track -repalren.  Connelly  t. 
HInneapolla  Kaatem  R.  Co.  (18S7)  86  Minn.  80, 
.as  N.  W.  E82  ;  Loranser  T.  I^ke  Bbore  *  U.  a. 
R.  Co.  (189B)  104  Mich.  80,  62  N.  W.  137; 
Slatterr  t.  Toledo  *  W.  B.  Co.  (1864)  2S  Ind. 
«1. 

Brakemaa  and  seiTant  making  repairs  In  a 
pit  between  the  tracks.  Filbert  r.  Delaware  & 
a.  Canal  Co.  (1890)  121  N.  Y.  207.  23  N.  E. 
1104  (pit  waa  left  uncovered  and  brakemau 
tell  In). 

Biakccaan  and  aerrant  employed  to  nail  on 
the  brldgea  board*  Inacrlbed  with  the  number 
tbereol,  Aastln  A  N.  W.  B.  Co.  t,  Beatty 
(1804)  6  Tex.  CIt.  App.  600,  24  B.  W.  934. 

EoKloeers  and  track  repalren.  Baccell  ▼. 
dowen  (1890)  134  Pa,  B2T,  19  Atl.  678  (■>- 
mmed  In  deciaion)  :  Connelly  t.  HlnDeapalli 
Eaitem  R.  Co.  (1887)  38  Minn.  80,  3S  N.  W. 
S82:  Northern  P.  R.  Co.  t.  Hambly  (1894)  1G4 
V.  8.  349,  38  L.  ed.  1000,  14  Sup.  Ct.  Rep.  0S3 ; 
Walker  y.  Boaton  &  M.  R.  Co.  (1879)  128  Mam. 
8  (roBdmaster  misplaced  a  awltcb)  :  Van  WIckle 
T.  Manhattan  R.  Co.  (1886)  82  Fed.  Bep.  27S, 
33  Blatcht.  422  (engine  was  run  at  eiceaslve 
■peed,  and  Injured  trackman)  ;  Clifford  t.  Old 
Colony  R.  Co.  (1888)  141  Mau.  SM.  6  N.  B. 
7S1:  KorCbem  P.  B.  Co.  t.  Cbarleaa  11896) 
1S2  U.  B.  3SB.  40  L.  ed.  999,  16  Bup.  Ct.  Bep. 
S4S  (approacb  of  train  not  doly  signaled  by 
engineer),  Beveraing  (1892)  S  C.  C.  A.  380,  T 
V.  B.  App,  359,  01  Fed.  Bep.  062:  White  t. 
Kennon  (1889)  83  Ga.  343,  9  B.  E.  1082  :  New 
Orleana,  J.  A  G.  N.  B.  Co.  t.  Bngbea  (1873)  19 
Mil*.  2GS :  Harrlaan  t.  Detroit,  L.  A  N.  B.  Co. 
41890)  79  Mich.  409,  7  L.  R.  A.  623,  44  X.  W. 
10S4:  Melev.  Dtiaware&H.CanalCo.  (1S91)  Z7 
Jon«a  A  B.  36T,  14  N.  Y.  Bupp.  630 ;  Blllnglou 
T.  Beaver  Dam  Lumber  Co.  (1893)  93  Qa.  53, 
19  8.  R.  21  (the  work  of  both  when  regularly 
carried  on.  condudng  to  the  accomplishment 
«(  the  common  object  for  wblch  they  were  en- 
gaged by  the  company,  via.,  the  Cransportatlan 
st  It!  own  [the  defendant'*]  aupplles  and  prod- 
ncta)  :  Norfolk  &  W.  R.  Co.  t.  Nuckoll  (ISBSI 
91  Va.  103,  21  8.  B.  842;  Knahtla  t.  Oregon 
Short-Line  &  V.  N.  R.  Co.  (1891)  21  Or  136, 
37  Pac.  01  (the  fact  that  tba  aectloo  man  waa 
working  under  the  direction  of  the  roadmaaCfr 
waa  eipreasly  held  to  make  no  dlfterence)  : 
Hobback  v.  Paeltlc  R.  Co.  (1869)  43  Mo.  187 
(overruled  ao  far  aa  Mjan>nrl  la  concerned  by 
SnllUan  v.  Mlaaourl  P.  B.  Co.  (1888)  87  Uo. 
lia.  10  8.  W.  802), 
40L.  E.  A. 


Engineer  of  a  train,  track  la«pectar  hired  to 
««■  over  a  aectlon  of  track  la  front  ot  that 
rain.  Bulllvan  v.  MlMlaalppl  ft  M.  B.  Co. 
1860)  11  Iowa,  421. 

ICnglneer  and  bridge  foreman  or  hla  aubor- 
dlnatea.  St.  Loula  a.  W.  R.  Co.  v.  Senaon 
1695)  61  Ark.  302,  32  8,  W.  1079  (train  man- 
igcd  by  engineer  ran  Into  the  car  In  wblcb  tbe 
foreman  lived)  ;  International  A  O.  N.  R.  Co.  v. 
Ryan  (1891)  B2  Tex.  500.  18  S.  W.  219  (aame 
accident  aa  In  laat  cited  case)  :  St.  Loula.  A.  * 
T.  R.  <:o.  V.  Welch  (188S)  2  L.  B.  A.  839,  73 
Tex.  29B,  ID  8.  W.  0:^9. 

Bectlon-hand  and  Bremao.  Harrlgon  v.  De- 
troit. L.  ft  N.  R.  Co.  (1890)  79  Mlcb.  409.  7 
L.  K.  A.  6:f3.  44  N.  W.  1034 ;  Loraoger  V.  Lake 
Shore  A  M.  B.  R.  Co.  (1895)  104  Mich.  80.  62 
N.  W.  137  ;  Wbaalan  r.  Mad  River  A  L.  E.  B. 
Co.  (1858)  8  Ohio  St.  249  (Ilremau.  wblle  pasa- 
Ing  wood  from  the  tender,  allowed  a  stick  to 
tall  and  strike  the  trackman). 

Boadmaster  and  flceman.  Walker  r.  BobCod 
A  M.  B.  Co.  (1879)  128  Mam  8  (roadmaster 
misplaced  awltcb). 

Fireman  and  employee  bavlng  duty  to  keep 
switches  In  order.  King  v.  Boaton  A  W.  B. 
Corp.  11831)  eCuah.  112. 

Track  repairer  and  aervBata  wboae  duty  It 
la  to  light  the  headllgbta.  Colllna  T.  St.  Paul 
A  S.  C.  R.  Co.  (1882)  30  Minn.  31,  14  N.  W. 
60   (trsck-repalrec  Injured). 

Trackmen  and  switchmen.  Michigan  C.  R. 
Co.  V.  Austin  (1879)  40  Mich.  247  (awltchman 
thrown  off  of  the  engine  by  Jolt  on  uneven 
track)  ;  Cincinnati,  N.  O,  A  T.  P.  R.  Co.  v. 
Mealer  (1892)  1  C.  C.  A.  Q33.  6  TJ.  B.  App.  86, 
50  Fed.  Rep.  TZO  (kwltchman  stumbled  on  a 
piece  of  coaJ  whieb  tbe  section  man  should  have 
removed). 

A  track  walker  engaged  In  traveling  on  a 
railroad  velocipede  tar  the  purpose  of  aumiDon- 
Ing  a  section  crew  to  assist  In  clearing  away 
a  wreck,  aud  an  engineer  In  cbarge  of  an  ea- 
glDe  traveling  over  the  some  road,  la  tbe  aama 
direction,  for  the  purpose  of  reaching  the  near- 
turn  to  BBSlat  Ht  tbe  wreck.  Slephani  v.  Boatb- 
cm  P,  Co,  (1899)  19  Utah,  196,  57  Pac.  34 
(this  decision  aeema  to  mark  the  abandonment 
of  the  consociation  doctrine  which,  aa  the  ca*ea 
cited  In  III.  infta,  show,  had  prevloualy  pre- 
VHlled  In  Utah.  Its  baals  was  that  both  tbe  nerv- 
ants  were  engaged  In  a  service  having  the  sam* 
common  object,  vit.,  that  of  clearing  the  track. 
and  not  In  departments  so  far  removed  from  each 
other  but  that  the  probability  of  coming  In  con- 
tact and  Incurrlngdangertoeechotberfrom  their 
negligent  acta  must  have  been  In  contemplation 
of  the  plaintiff  when  he  entered  the  defendant'* 

Motorman  on  street-car  and  track  repalror. 
Lundqulst  v,  Dulutb  Street  R.  Co.  (1896)  SS 
Minn.  387,  67  N,  W.  lOOB. 

In  Boldt  V.  New  York  C.  R.  Co.  (1858)  18  N. 
Y.  432,  It  was  held  that  it  made  no  difference 
In  the  application  of  tbe  above  principles  wheth- 
er a  laborer  waa  working  on  a  new  track  laid 
pnraJlel  to  an  eilatlng  one,  or  on  tbe  old  one. 
The  court  aald:  "If  tbe  plaintiff  had  been 
engaged  in  repairing  l^e  old  track,  and  lbs 
Injury  had  occurred  to  him  while  digging  gravel 
tor  that  purpose,  on  the  site  of  the  new  track, 
by  tbe  curs  being  thrown  from  the  track  and 
falling  upon  him.  bis  case  could  not  In  prin- 
ciple have  been  distinguished  from  that  of  a 
Bwitcb-tendfr  or  other  person  employed  In  the 
company's  service  about  the  track,  and  Injured 
in  such  aervlce.  Nor  can  I  conceive  that  a 
different  principle  would  apply  in  case  tbe  aam* 
:cldent  occurred  while  tbe  injured  person  wa« 
*  ■"     tnck  on  tht  alt* 


employed  In  preparing  ■ 


Hew  Jhbsbt  Coukt  or  Bbbob>  asd  Ai>p>jLLa. 


Jui^ 


'Of  tbe  giBTel  pit,  Inatefld  of  dlsslng  gravel  to 
npalr  the  old  track.  In  each  cSH  the  Jlabllltf 
to  Injarj  would  be  Incident  to  Che  employment. 
Id  Bcceptlng  eervlce  oa  eucti  a  new  track,  la 
tbe  caie  euppoeed.  lie  must  be  taken  to  bave 
known  that  hla  emplarera  were  eoKaKCd  In  run- 
ning cars  on  the  old  track,  and  tbat  he  waa 
therefore  to  Incur  auch  haiard  aa  might  be  oc 
caaloned  bf  the  negligence  of  their  employece. 
So  In  the  case  at  bar,  he  muat  l>e  lakea  to  have 
contracted  with  refereuce  to  tbe  poBBlblllt;r  oC 
cara  being  run  on  the  new  track,  vhenever  It 
became  ao  nearly  Uniahed  a>  to  render  luch 
running  practlcalile." 

In  one  Federal  caae  It  waa  beld  that  track- 
men are  not  fellow  secvantB  with  trainmen  oa 
the  aama  road.  Howard  T.  Delaware  k  U. 
Canal  Co.  (ISHS)  6  L.  R.  A.  TG,  40  Fed.  Sep. 
19S.  The  decialon  waa  put  on  the  groucd  that 
tbe  trainmen  "acted  for  the  defendant  In  the  ex- 
ercise of  the  control  given  tbem  OTer  Che  move- 
menta  of  tbe  train-"  Wheeler,  J.,  coaaldered 
that  the  effect  of  the  Roaa  Case  (1SS4)  112  V. 
8.  S7T.  ZB  L.  ed.  T8T,  S  Sup.  Ct-  Rep.  181,  waa 
that  a  railroad  compan;  la  liable  to  the  train- 
men of  one  train  for  the  negligence  of  those 
whom  It  haa  placed  In  charge  of  another  train. 
"If  tbe  eompanj',"  aald  the  learned  Judge,  "la 
reiponslble  to  tralnmeu  for  the  negligence  of 
thorn  In  charge  at  the  track,  chat  It  abould  be 
held  responsible  to  trackmen  lor  tbe  negligence 
of  Choae  In  charge  of  Its  trains  would  aeem  to 
directly  follow."  The  present  writer  venturea 
to  think  that  tbe  effect  of  tbe  Rosa  Ciae  la  mla- 
Btated,  that,  even  It  It  were  correctly  stated 
tbere  Is  a  diaclnct  nan  lenuttur  Id  the  further 
eonclualon  drawn.  The  doctrine  that  a  con- 
ductor la  not  a  coaerrant  of  bla  subordinates  on 
tbe  train  does  not  bf  any  meana  Involre  the 
corollary  that  eltber  be  or  the  other  trainmen 
repreacDt  tbe  company  aa  to  another  claaa  of 
r  whem  they  bave  no  control. 


4.  BerimnU  ItandUng  toork  tra<nt  a»d  lemantt 
tmploi/e<t  on  the  penummt  tcov  in  oannec- 
tlon  Kith  luah  train*. 

There  Is  a  common  employment  between  the 
men  engaged  upon  a  railroad  work  train  and 
section  hands  engaged  upon  a  hand  car,  la  keep- 
ing tbe  roadbed  In  order,  although  the  two 
bodies  of  employees  are  under  aeparate  foremen. 
Tbom  T.  Flttard  (1804)  10  C.  C.  A.  aS2.  32  E-ed. 
Rep.  232.  8  O.  S.  App.  G»T  ("employed  for  tbe 
same  general  purpose  by  the  same  uiaatet,  and 
working  to  produce  the  aame  result")  ;  and  be- 
tween a  section  master,  a  trsckman.  and  a 
trainman,  wbere  ail  three  are  engaged  in  look- 
ing after  and  removing  obstructions  upon  a  rail- 
road tram  a  storm.  Weilman  v.  Oregon  Short 
Line  ACNE.  Co.  (J892)  21  Or.  630,  28  Pac. 
«2B. 

A  fortU/ri,  where  a.  train  under  tbe  control 
of  a  single  super  Intend  log  office  Is  used  for  tbe 
purpose  of  facilitating  the  repair  or  cons 
tlon  of  a  railway  track,  bridges,  etc.,  tbe 
ante  operotlng  the  train  are  regarded  as  being 
In  tbe  aame  general  aervlce  with  the  aeri 
who  actually  do  Che  work  of  repair  or 
aCructlon,  and  the  master  Is  not  liable  fo 
Juries  received  by  the  latter  claas  of  employees 
owing  to  the  negligeuee  of  the  former. 

This  principle  ban  the  action  of  tbe  servant, 
both  when  he  was  actively  engaged,  at  the  time 
of  tbe  Injury,  In  the  performance  of  bis  work. 
(E:T»nSTilie  &  R.  B.  Co.  T.  Henderson  (1893) 
184  Ind.  8Se,  83  N.  E,  1021  (laborer  injared  by 
a  derallmeat  while  be  was  throwing  tlea  ~ 
a  moving  train)  ;  St.  Louis  L  H.  A  8.  B.  C 
Bbackeltord  (1888)  43  Ark.  41T  (train  started 
ML.  R,  A. 


I.  <186S> 


Ithout  warning  while  plalotlC  waa  ahlftioc 
rail  from  ooe  car  to  another)  ;  Corona  v. 
alveaton,  H.  Ji  S.  A.  R.  Co.  (1891:  Tei.)  IT 
S.  W.  S84  (laborer  injnred  by  omission  of  con. 
leet  it  by  a  flag  while 
the  track)  ;  Houscod. 
&  T.  C.  R.  Co.  V.  Rider  (1884)  02  Tex.  2itT  (eec- 
:lon  band  was  on  a  flat-car,  stationary  on  ■ 
ildlng,  when  It  was  run  into  by  a  construction 
:rsln  In  connection  witb  wblch  be  was  work- 
ng)  ;  Parrisb  v.  Penascola  &  A.  K.  Co-  (1831) 
28  Pla.  251,  6  So.  S96  (engineer  pnt  an  nnakll- 
full  flremsn  In  charge  of  Che  engine,  and  k 
iveler  waa  Injured  In  consequence — train, 
'ked  against  car  which  plaintiff  waa  unload- 
ing) ;  and  when  be  was  being  aimply  transport- 
ed from  one  point  on  the  line  to  another,  pro- 
vided be  was  still  on  duty  and  subject  to  the- 
coutrol  of  the  master's  representative.  See- 
raaca  cited  In  IT.  Intra,  where  Che  general  ques- 
tion of  the  position  of  aervanti  on  duty,  but  not 
engaged  In  aetlva  work,  la  discussed. 


brakeman    and    flagman    i 
Cooper  v.  Milwaukee,  k  P.  du  Ch.  B.  ( 
23  Wis.  B68. 

are  a  dagmao  and  a  awltcb  tender.     Bam* 
V.  New  York  *  H.  R.  Co.  (187B)   62  N.  T. 
251    (anltch    mlaplaced    allowed    train    to    nu» 


That  there  la  common  employment  between. 
switchmen  and  trainmen  generally,  see  Miller 
T,  Southern  P.  Co.  (1891)  20  Or.  285.  28  Pac. 
TO  (uegllgence  complained  of  was  that  ot  a 
awlCchman.  or  of  the  employees  upon  another 
train  charged  with  tbe  duty  of  a  switchman,  la 
falling  properly  to  close  a  switch  after  the  pass- 
age ot  tbe  latter  train,  ot  to  dlacover  and  re- 
port thst  tbe  Bffitch  waa  out  of  repair), 

A  switchman  baa  also  been  held  to  be  ■  (el- 
low  aervant  of  an  engineer.  Satteriy  ▼.  Mor- 
gan (1883)  35  La.  Ann.  IISS ;  Farwell  v.  Boa- 
ton  A  W.  R.  Corp.  (1842)  4  Met.  49.  38  Am. 
Dec.  339;  Mempbia  *  C.  B.  Co.  T.  Thoma* 
(1875)  51  Miss.  637;  Nayior  v.  Xew  York  C.  U 
H.  R.  R.  Co.  (1888)  33  Fed.  Rep.  80]  (switch 
left  open)  :  Gulf,  C.  4  8.  F.  R.  Co.  t.  Warner 
(1896;  Tex.  Civ.  App.)  38  S.  W.  118;  St.  Louis. 
A.  &  T.  B.  Co.  V.  Trlplett  (I8B1)  64  Ark.  280, 

11  L.  R.  a.  TT8,  IB  S.  W,  831,  16  S.  W.  266: 
E^sat  Tennessee,  V,  A  G,  H.  Co.  v.  Ourley  (1883) 

12  Lea,  46  (common  object  said  to  be  that  "of 
keeping  the  train  on  the  main  track,  and  bring. 
Ing  it  to  its  destination")  ;  Bartonshlll  Coal 
Co,  V.  Held  (1858)  8  Macq.  H.  L.  Caa  206,  4 
Jur,  N.  8,  T67,  per  Lord  Coloosay,  arguendo. 

Of  a  flreman.  Hudson, v.  Charleston,  C.  h  C. 
R.  Co.  '1803)  55  Fed.  Rep.  248  (In  charge  t> 
Jury)  ;  Parker  v.  New  York  1  N.  E,  K.  Co. 
(189S)   IS  R,  L  TT3,  80  ACl.   849   (switch  left 

Of  a  conductor.  Harvey  T,  New  York  C.  ft  B. 
R.  R.  Co.  (18B0)  82  N,  T.  S.  B.  817,  10  N, 
Y,  Supp.  645  (conductor  Injured). 

Of  a  brakeman.  Ponton  v.  Wllmlngtoa  *  W. 
R.  Co.  (1858)  61  N.  C.  (8  Jones  L.)  240:  Slat- 
Cery  v.  Toledo  k  W.  R.  Co.  (1884)  23  Ind.  8> 
(quoting  from  Wright  v.  Now  York  C.  B.  Co. 
(1862)  25  N,  T,  562). 

Of  a  baggage  master.  BoberCs  t.  Chicago.  St. 
P.  M.  &  O.  R.  Co.  (1886)  SS  Minn.  218,  22  N. 
W.  380  (co-operation  of  ■  switchman  neceaaar^ 
to  tbe  successfnl  mansigement  of  trains). 

Of  a  horse-car  driver.  DODoeiiy  v.  New  Zork 
*  H.  B.  Co,   (ISBS)  8  App.  DiT.  408,  88  S.  T. 


looa 
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8upp.  706  (miapUced  awttcb  nntcd  e*l  to  tnin 
■uddenl;,  Bnd  drlvEr  nai  thrown  off). 

Id  Naahvllle,  C.  &  St.  L.  R.  Co.  T.  roster 
{18S2j  10  Lea.  3ST,  tbe  cauat  of  action  barloK 
ariaeii  la  Alabama  tlie  coQrt  held  that  a  car- 
iDapeclor  and  a  brake  cepalrer  were  lellaw 
kerrants  ol  a  bcakemau ;  citing  Mobile  &  O.  U. 
Co.  T.  I'boicaB  (1S6S)  42  Ala.  672. 

For  the  Xeimessee  doctrtoe,  *e«  III.  infra. 


That  the  defeoae  of  comoion  emplorment  la 
aiallable  wben  car  Inapectori  or  car  repaltera 
are  Injured,  ia  well  settled. 

Tbe;  are  held  to  be  tellow  lAnranta  ol  a 
coDductOT.  Wbltmora  t.  Boaton  &  M.  R.  Co. 
(1£E>0)  ISO  Mnaa.  47T,  23  N.  B.  220  (can 
"kicked"  back  after  car  Inairector  bad  notifled 
conductor  to  leave  a  Bcace  oiian  between  the 
cars)  :  St.  Lonla.  I.  M.  A  8.  B.  Co.  ▼.  Blc* 
(ISSS)  El  Ark.  4S7,  4  L.  a  A.  1T3,  11  8.  W. 
6BD. 

or  a  jard  maatsr  and  bead  brakeman  em- 
plojed  In  moving  cars  to  and  fro  In  the  jarda 
for  the  purpose  <rf  having  them  rrpalred.  Beael 
T.  New  York  C.  k  H.  K.  R.  Co.  (1877)  70  N. 
T  111  (all  were  engaged  Id  the  aam*  common 
work  and  for  tbe  aanie  common  purpose)  ;  Unit 
C.  ft  B.  r.  K.  Co.  V.  Slulab  (1B88)  86  Tei.  Bl, 
3S  S.  W.  STS  (failure  to  set  brakes  on  cars 
wblcb  rolled  against  ODS  which  plaJotlff  was  re- 
pairing) :  Campbell  v.  Pennsjlvanla  R.  Co. 
IIBSS;  Pa.)  2  Cent.  Rep.  46,  2  Atl.  489. 

Of  a  ;ard  or  switch  engineer.  Untried  v.  Bal- 
timore A  O.  R.  Co.  (18S0)  S4  W.  Va.  260.  12  B. 
B.  613:  St.  Louis,  A.  &  T.  R.  Co.  T.  Trlplett 
(1801)  54  Ark.  IfSe,  304,  11  L.  B.  A.  773,  IS 
S.  W,  831,  16  8.  VI.  266  :  Chicago  &  A.  R.  Co. 
r.  Murph;  (1870)  68  III.  33S,  6  Am.  Rep.  4S; 
Tallei  V.  Ohio  *  U.  R.  Co.  (1877)  86  111.  600 
<c&r-repalrer  bound  to  know  that  he  might  be 
called  on  to  make  repairs  on  a  track,  and  thna 
be  expoaed  to  tbe  risks  of  tbe  acta  of  engine 
ind  others  whose  bnslness  called  them 


o  the  B> 


rack). 


still  law 
,  1,  r,  tit- 


B  these  cases  seem  to  b< 
as  regards  awltcb-englneera,  bnt  not 
glneen  of  ordinarj  trslna.     8ee  II. 


Tbe  cases  In   which  the  delinquent 

were  tbe  Inspectors  or  repairers,  and  la  wblcb, 
conceding  the  existence  of  common  emplajment, 
the  question  arises  whether  they  were  dla- 
charglag  a  nonaaslgnable  duty  ct  tba  maatera, 
do  not  tall  within  the  scope  of  tbla  note,  bat 
are  full;  treated  In  tbe  nals  to  Walkowskl  v. 
Penokee  Jb  Q.  Conaol.  Mines  (1808;  Mich.)   41 


38. 


L.  H.  i 


Coaerrlce  has  been  held  to  silst  between  the 
following  claaaea  of  employees  : 

The  engineer  of  anj  iocomotlfe  used  on  the 
road  and  one  wboae  duties  are  to  take  the  aum- 
ber  of  each  car  coming  into  a  station.  Beuh- 
rlng  V.  Chesapeake  *  O.  R.  Co.  (18S2)  S7  W. 
Va.  &02,  16  8.  E.  436  (tbere  was  a  natural  and 
necesaar/  connection  between  tbe  daaaea  of  the 
•ervlee  they  rendered  brlnglag  them  Into  con- 
tact with  each  other  la  tbe  same  place,  in  tbe 
execution  of  the  master's  business,  and  It  Is  no 
matter  that  the  work  waa  dissimilar). 

Tbe  engineer  of  a  freight  train,  and  a  jard 
rlerk  engaged  In  bis  duty  of  taking  a  record  of 
the  seals  of  the  cars  in  the  yard.  New  Zork 
A  N.  E.  R.  Co.  T.  Hyde  (1893)  H6  Fed.  Bep.  188 
(Injory  caused  by  backlog  of  train). 
M  L.  R.  A. 


an  eaglna  wiper.  South 
Florida  R,  Co.  v.  Weese  (1SS3)  32  Fla.  212,  13 
So.  436  (engineer  was  negligent  In  shitting  the 
trains  lu  tbe  yard). 

A  brakeman  and  the  aervant  whose  duty  it 
was  to  fill  the  aaud  box  on  the  engine.  Lonla- 
Tllle.  N.  O.  JE  T.  R.  Co.  V.  PetlT  (1889)  67  Miss. 
2S3,  7  So,  3S1  {sand  box  lasufflcleally  Ulled). 

An  engineer  and  an  employee  wbOBe  duties 
partly  consist  la  coupUag  and  uncoupling  cars. 
Wilson  T.  Madlaon,  etc  R.  Co.    (1802)    18  Ind. 

Any  workman  employed  In  an  engine-yard 
and  an  engineer.  Texas  A  P.  R.  Co.  v.  Har- 
rington (1884)  62  Tex.  B97. 


The  following  classes  of  serraata  have  been 
held  to  be  In  a  commoa  employment : 

A  tracklayer  and  a  servant  engaged  IB  t>al- 
lasting  the  road.  Lovegrove  v.  Loudon,  B.  &  8. 
C.  R.  Co.  (1804)  18  C.  B.  N,  8.  600.  10  Jur.  N. 
a.  879,  38  L.  J.  C.  P.  N.  3.  329,  12  Week.  Rep. 
PSS.  10  L.  T.  N.  8.  718  Inonsult  approved  In 
case  of  accident  caused  by  the  InsuOiclencr  of 
the  number  of  sleepers  laid).  "It  la  clear."' 
■aid,  Erie,  Cb.  J.,  "that  the  plate-layer  whose 
negligence  caused  it  [tbe  damage]  was  a  fellow 
workman  of  tbe  plaintiff,  and  that  both  were 
engaged  In  one  common  occupation.  The  thing 
to  ba  done  waa  to  convey  tbe  ballast  from  the 
pit  to  tbe  company's  11ns.  and  the  co-operation 
of  tbe  plate  layers  and  the  laborers  was  neces- 
sary to  bring  about  that  result."  This  case  la 
reported  with  Gallagher  v.  Piper  involving  the 
same  facta. 

Two  section  hands.  International  &  G,  N.  B. 
Co.  T.  Tarver  (1888)  72  Tei.  308.  11  8.  W.  1048. 

A  trackwalker  and  a  laborer  removing  snow. 
Fagnndea  v.  Central  P.  B.  Co.   (1880)   TO  CbI.  . 
87,  3  L.  B,  A,  824,  21  Pac.  43T, 

A  memtwr  of  one  section  gang  and  the  section 
hoaa  of  another  gang,  employed  by  tbe  aame 
railway  company.  Clarke  v.  Pennsylvania  Co. 
(1802)  182  Ind.  190,  IT  L.  R.  A.  811.  31  N.  E. 
808  (engaged  In  tbe  same  geaenl  service  and 
tbe  same  line  of  duty|. 

A  laborer  blasting  rock  to  obtain  materials 
for  rip-rapplQg  and  a  telegraph  lineman  repair- 
ing poles  broken  down  by  tbe  fragments  da- 
tacbed  by  the  shots.  Nea!  v.  Northern  P.  H.  Co. 
(1804)  ST  Ulnn.  SSQ.  G9  N.  W.  312. 

Members  of  different  crews  engBged  In  con- 
structing a  treatle.  CuUan  ».  Bull  (1896)  118 
Cal.  693,  4G  Pac  lOlT. 

A  atone  mason  and  a  carpenter  employed  at 
tbe  common  task  of  constructing  a  bridge, 
though  they  are  nnder  different  foremen.  Bier 
V.  Jeffersonville.  H.  A  I.  R.  Co.  (I8B2)  132  Ind. 
78,  31  N.  H.  471. 

The  members  of  a  gang  of  laborers  loadli^ 
rails  on  a  car.     Coyne  v.  Union    P.    R.    Co. 

(1889)  133  U.  B.  8T0,  33  L.  ed.  661,  10  Sup.  Ct. 
Rep.  382. 

Section  men  working  on  a  Tallroad  track  and 
other  employees  of  the  same  company  employed 
on  bridge  work,      Brunell   v.   Southern    P.    Co. 

(1890)  34  Or.  266,  66  Pac.  129. 

All  tbe  workmen  on  a  grade,  consisting  of 
team-drivers  drawing  dump  cars,  men  working 
la  a  cut  tilling  the  cars,  and  men  unloading 
them,  and  the  foreman  assisting  tbe  man  In- 
jured to  work  on  a  trestle  tbe  fall  of  which  in- 
jured one  of  tbe  workmen,  are  fellow  aervanta. 
Llndvall  V.  Woods  (1889)  41  Ulnn.  212,  4  L. 
R.  A.  TOS,  42  N.  W.  1020.  The  court  said; 
"Tbe  work  which  the  defendanta  were  engaged 
In  waa  grading  a  railroad,  and  they  employed 
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New  JnasT  Coun  aw  Bbrobs  and  Attkau. 


lUXK, 


tarloDi  lervatitB  Id  dlffercDt  departcaenta  ol  ta- 
bor OD  tbnt  vork,  but  nil  UabI*  to  be  c:i]led, 
upon  tlie  orden  of  Ihc  foremvi,  from  one  ile- 
I«rtment  to  an^thrr.  All  thoaa  engaxed  In 
thew  dllTereQt  departmenti  bore  Co  each  etbti 
the  relation  of  felloff  (erTaati.  The;  wei«  aU 
■trring  the  aame  matter,  under  tbe  lama  eoD- 
trol,  and  all  enKAEed  In  tbe  lame  geDeral  work. 
The  thing  to  be  dona  wai  the  building  ot  the 
road,  and  Che  co-opeiatlon  ot  all  the  emplofeei 
111  each  department  ot  the  work  wai  neceaiar? 
to  bring  about  tbat  reauU." 

t.  8eroa»U  iMuUng  ear*  and  (trvi 


Berranta  loading  and  aervanta  handling  can 
were  beld  to  be  tellow  aerranta  In  Baile;  v. 
Derawara  A  B.  Canal  Co.  (ISSS)  27  App.  DIt. 
800,  BO  N.  T.  Supp.  ST.  Tha  court  (aid :  -The 
car  li  tumlahed  tor  the  eipren  purpoee  of  being 
loaded  BDd  run  over  the  road,  and  the  brake- 
man  la  one  ot  Che  eniployeea,  and  the  man  who 
loads  and  Inapecti  Che  loading  It  another  wboM 
dot;  IC  la  to  carry  ouC  that  purpose.  Each  uaea, 
wllhln  hli  own  sphere,  tbe  car  turnlihed  b;  cbe 
master,  and  both  are  engafied  In  carr;liv  out 
the  purpose  tor  which  It  la  tumlshed." 

In  au  early  llllnola  case,  where  ■  contractor 
was  to  deliver  wood  to  a  railroad  companT.  the 
eompsnj  to  lurniih  the  equlpmeot  to  move  It, 
the  men  on  tbe  train  to  be  aubject  to  the  dlrec- 
ClOD  and  control  of  tbe  contractor,  who  could 
atop  them  ac  anj  time,  one  ot  the  leiraDti  em- 
ployed by  blm  Co  load  wood  upon  the  car  was 
thrown  olt  and  killed.  Ic  was  beld  chaC  no  re- 
cOTtry  could  be  bad  bj  the  admlDliCratrlx  tor 
hla  death,  aa  tbe  parties  were  all  servants  ol 
tha  company.  IIUdoIb  C.  R.  Co.  *.  Coi  (1658) 
21  111.  20,  Tl  Am.  Dec.  2Sa 

It  was  doubtleaa  proper  Co  abaolve  tbe  rail- 
way compao;  under  such  circumstances,  but 
le  ground  atated.     It  anyone  waa  liable. 


It    B 


I  tbe 


Lg  all  the  parties  clearly  were.  Upon 
The  lacta  aa  stated,  however,  the  contractor,  un- 
der the  later  Illinois  doctilaa  (11-  1,  1,  i,  Inrra), 
would  not  have  been  protected  by  Che  defense 
ot  common  employment,  but,  apart  from  the 
consociation  theorj,  there  could  be  no  recovery. 
as  the  case  last  cited  showa. 

I.  Bmrvanti  tngagni  fn  laad<»g  oar«,  o«d  traofc- 


In  one  case,  on  tbe  speclHc  gronnd  that  dis- 
tinction ot  departments  will  not  eionerate  tha 
maater,  recovery  has  been  denied  where  tbe 
plalDtill  waa  engaged  In  repairing  a  track,  and 
tbe  Injury  was  cauBed  by  the  negligence  of  an- 
other servant  ot  the  company  In  so  piling  wood 
upon  a  leader,  and  In  so  running  the  train, 
that  a  stick  ot  wood  was  thrown  from  the  tend- 
er, BtrlklQB  the  plalDtlS.  Foatcr  v.  Ulnneaota 
C.  It.  Co.  (leoS)  14  Ulnn.  860,  Oil.  3TT. 

In  another  caa*  Involving  almllar  facta,  tbe 
distinction  of  departments  waa  not  referred  to, 
and,  merely  on  ibe  ground  that  tbe  aervanta 
were  la  tbe  aame  grade  o(  employment.  It  waa 
held  tbHt  coal  beavers,  or  flremen  who  load  coal 
upon  tendera.  are  fellow  aervanta  ot  a  track 
walker.  Schults  v.  Chicago  *  N.  W-  R.  Co. 
(]B»T)  67  Wla.  616,  SS  Am.  Rep.  881,  31  N.  W. 
S21. 


Two  car  repairers  are  eoemployee*.  GDlt.  C. 
ft  8.  £'.  R.  Co.  V.  KlHlah  (1863)  89  Tex.  SI.  28 
S.  W.  SVa  (failure  to  tet  braka  on  ■  car  canaad 
BO  L.  R.  A. 


It  to  roll  acAliut  MM  wblcb  plaintiff  waa  re- 

Heclianlc*  employed  upon  tbe  repair  ot  a  lo- 
comotive are  fellow  servanta  of  all  other  me- 
chanlca  employed  Id  tbe  repair  ot  the  same  lo- 
comotive at  other  stages  of  tbe  work.  Murpby 
T.  Boston  ft  A.  B.  Co.  (1882)  S8  N.  Y.  US.  42 
Am.  Rep.  240,  AfBrmed  (1860)  Be  How.  Pr.  197. 

Foreman  and  gang  bosaea  of  railroad  depart- 
ment ahopa,  and  those  rauning  cars  In  and 
out  of  tha  shops  to  take  In  auppUea.  etc..  are 
fellow  servants  engaged  In  the  same  common 
work.  New  York,  L.  £.  ft  W.  B.  Co.  v.  Bell 
(1886)  112  Pa.  400,  4  Ati.  SO. 

A  founder  in  a  blast  furnace  In  charge  at 
tbe  Inside  work  of  such  furnace  is  a  tellow  aerv- 
ant  of  an  engineer  of  a  locomotive  used  In  mov- 
ing cars  on  the  premises  ot  the  company,  al- 
thongh  aueh  tounder'a  department  and  the  de- 
partment In  which  the  engineer  works  are  aepa- 
rate  and  under  the  char^  ot  dlSereuC  foremen. 
Adams  v.  Iron  CllItB  Co.  (1888)  78  Hlcb.  2TI. 
44  N.  T.  3T0  (plaiatm  Injured  by  c4>atructIon  at 
crossing  and  sudden  starting  of  on  wlchont 
blowing  whlsCle). 

In  an  early  case  it  waa  held  that  an  engine 
driver  and  engineer  whose  duty  It  Is  to  keep  lo- 
comotivea  In  repair  are  tetlow  servants.  Hubgh 
V.  New  Orleans  ft  C.  R.  Co.  (1691)  6  La.  Ann. 
496,  B4  Am-  Dec,  B6B.  But,  under  the  modem 
doctrine  a*  to  the  Donasalgnabllltj  of  certain 
ot  the  maacer'a  dntdes  (not  here  referred  to)  the 
master  would  now  be  held  liable  under  cbeH 
clrcumatances. 

See  aot«  to  WalkowskI  t.  Fenokee  ft  O.  Con- 
sol.   MInas   (1898:   Hlcb.)   *1  L.  R.  A.   113  X 

2.  Ocoupallonj  othar  Umhi  rafluov  wort. 

The  owners  of  a  pilot  boat  are  not  liable  for 
the  death  ot  men  in  a  yawl  which  bas  been  low- 

and  which  Is  struck  by  the  outgoing  bent.  If  It 
la  caused  by  the  failure  of  the  man  In  charge 
of  tbe  stem  painter  of  tbe  yawl  Co  swing  the 
yawl  around  by  it  ao  aa  to  enable  It  to  be 
rowed  away,  and  of  another  seaman  In  giving 
the  report  that  the  yawl  Is  gone  too  soon,  since 
sucb  men  are  tellow  servants  of  those  In  the 
boaC.  Carlson  v.  tinlted  New  York  aaody  Dook 
Pilots'  Aaso.  (1896)  93  Fed.  Rep.  488. 

a.  BrrvanU  Of  utiniMpal  corporaflaiu. 
A  steepleman  in  the  employ  ot  a  city  coundl 
Is  a  fellow  servant  ot  a  carpenter  engaged  to  do 
repairs  in  the  staeple.  Conlln  v.  Charleston 
(1868)  IB  Rich.  U  201  (carpenter  left  trap 
door  open). 

E>.  Bervanti  Iw  atoros. 

Porters  employed  In  a  store  are  fellow  aerv- 
anta Beyer  v.  Victor  (1893)  SI  N.  T.  B.  R. 
83,  22  N.  Y.  Supp.  8S2. 


The  driver  and  guard  ot  a  stage  coach  are 
coservanta.  Bartnosblll  Coal  Co.  v.  Held 
(18SS)  3  Macg.  H.  I„  Caa.  286,  4  Jar.  N.  8. 
T8T,  per  Lord  Colonaay.  a 


of  an  employee  whose  duty   It  la,   during  tbe 

noon  hour,  to  go  down  Into  tbe  boi  of  the  lower  I 

band -saw   wheel   and   clean   out    the    sawdust.  I 

Bergatrom  v.  Staples  (1890)  82  Micb.  aS4.  49 

N-  W.  103B  (engineer  started  machinery  whil* 

tbe  other  aerrant  was  In  cba  box). 


IHM. 

Tb*  hmd  carpeotCT  «t  >.  mill,  Kltbanch  an- 
gmged  IQ  miklDC  [«pal»  on  bli  mattai'i  t»- 
Ml,  Which  If  eloM  b;.  Is  itlll  a  telloir  serrant 
with  a  mltl  hand, — at  leait  white  the  carpenter 
la  ensaged  In  tba  mill  e&wlns  lamber  far  such 
repAlrs.  Sarwacd  t.  Carlaon  ilSBO)  1  Waab. 
29.  28  Pac.  SSO. 

EmplojHi  In  and  about  a  flourlns  mill,  an- 
Kscpd  In  preclaely  the  same  bualneas  bf  the 
aame  emploj-er  lor  the  aceoEDpUabment  of  a  com- 
mon object,  none  ol  whom  have  any  control  of 
authority  over  Che  otbera,  are  coemployeea. 
Schmidt  V.  Lelatekow  (18S9)  fl  Dak.  38a,  43  H. 
W.  820. 

Emplojeea  In  charge  ol  flour  rolling  mlUa 
are  fellow  wrvanta  with  another  employee  en- 
gaged Id  operating  a  feed  mill  on  the  aame 
floor :  and  this  relation  eontluues  when  the  em- 
pIoTeea  In  charge  of  the  flouring  mill  are  de- 
Islled  to  eichengc  the  roller*  In  the  feed  mill 
for  those  thai  are  sharper.  ITtaiee  T.  Stott 
(IRO»;  HIcb.)  a  Det.  L.  N.  82H.  T9  N.  W.  896. 

An  engineer  Id  a  rollliu  mill  la  a  coservant 
ot  an  operative  oigaged  In  beating  nall-lron 
(Caldwell  t.  Drown  (ISOO)  S3  Fa.  45B — ezplo- 
slon)  ;  and  o(  a  workman  engaged  on  tbe  rol- 
lers. Philadelphia  Iron  &  S.  Co.  v.  Dsvls 
(1)J6«)  111  Pa.  COT,  ea  Am.  Rep.  306,  i  Atl. 
618  (engineer  coDtlnDciI  to  work  with  fly-wlieel 
which  be  knew  to  be  in  a  dangeroua  conilltlan — 
plaintiff  was  atrurk  by  a  fragment  of  one  ot  the 
clampa  which  broke). 

A  chcmlat  employed  In  a  paper  mill.  wlChont 
Butborlty  or  control  over  the  emptoyeea  or  ma- 
chinery, and  himself  under  tbe  authority  of  ■ 
general  superintendent,  la  a  fellow  serront  with 
an  employee  engaged  In  working  at  tbe  ma- 
chinery. Wilson  T.  Hudson  RWec  Water  Power 
k  Paper  Co.  (1S93)  71  Hun,  292,  24  N,  Y.  Bupp. 
10T2  (waler  gates  opened  bj  chemist). 

A  second  band  or  second  foreman  under  the 
regulsr  foreman  of  the  macblne-sbop  deparl- 
TDtnt  of  a  cotton  factory,  who  tafcea  his  orders 
from  bis  immediate  foreman  or  Che  general 
super Intendent.  Is,  while  employed  about  bla 
work  In  tbe  machine  shop,  and  while  passing 
across  a  yard  on  the  ground,  a  fellow  aerTuit 
with  tbe  oTeraeer  of  tbe  sisabing  snd  dressing 
room,  in  the  upper  psrt  of  tbe  iBcCorj.  Brodeur 
V.  Valley  Falls  Co.  (1889)  18  B,  I.  448.  IT  Atl. 
M   (lD]ury  caused  br  throwing  down  of  empty 

An  engraver  and  printer  Is  a  fellow  servsnC 
of  an  engineer  in  charge  of  an  engine  turnlsb- 
ing  heat  and  power  Co  the  lame  estsbllshment. 
Pawling  V.  Uosklns  (1890)  132  Ps.  SIT,  10 
Atl.  301  (injury  sustained  by  falling  tbrough  a 
trap-dour  careleaaly  left  unfastened  by  the  en- 
gineer to  whom  It  served  aa  a  regular  meana  of 

An  engineer  and  an  employee  directed  Cu 
clean  the  engine  are  caaervanla.  Spencer  v. 
Ohio  &  M.  R.  Co.  (ISeZ)  130  Ind.  181,  20  N.  B. 
915    (machinery  atBrted  without  warning). 

The  man  who  draws  tbe  red-hot  iron  from  tbe 
forge,  and  tbe  one  who  bammera  It  into  ahape, 
are  coservantR.  Bartonihlli  Coal  Co.  v.  Ileld 
(1858)  3  Mftcg.  H.  L.  Cas.  28B.  4  Jar.  N,  S. 
76T,  per  Lord  Colonaay,  arguendo. 

a.  Amplaiiees  <«  lumber  yords. 

A  person  employed  to  pile  lumber  In  a  yard 
Is  a  fellow  servant  of  one  whose  duties  are  to 
esmrt  and  scale  such  lumber,  where  the  duties 
of  both  are  but  steps  in  preparing  the  lumber 
for  sale.  Fraser  v.  Red  River  Lumber  Co. 
<189I)   45  Minn.  236,  47  N.  W.  785. 

The  foreman  of  ■  lumber  ysrd  and  a  repairer 
at  tbe  tracks  are  both  fellow  aerrants  of  a 
laborer  who  is  lojored  while  being  conveyed 
UI..  R.  A. 


f.  Ssraimt*  teorUag  <»  varrlM. 

A  servant  engaged  In  blasting  roeka  la  a  fel- 
ow  aecvant  of  one  hauling  the  rock.  Bogard 
'.  Loulsvlllfe,  BL  *  St.  L.  R.  Co.  (1864)  100  Ind. 


p.  BervanU  teorUmff  In  or  about  (nines  and  slss- 

Bee  also  II.  d,  2,  m.  Infra. 

Coservice  hss  been  beld  to  exist  In  tba  fol- 
lowing eases ;  Kleiley  v.  Belcher  BUver  Uln. 
(^>.    (18T6)    3   Bawy.  500,   Fed.  Cas.   No.   T,T61 

(■ervsnts  breaking  down  the  ore  with  picks  snd 
by  blasting  beld  to  be  coservants  of  others,  at 
tbe  same  time,  loading  and  wbeeling  out  the  ore 
BO  broken  down,  engaged  on  different  atagea  ot 
tbe  same  work  of  removing  ore  from  the  mine)  : 
Trooghear  v.  Ixiwer  Vein  Coal  Co.  (1B83J  63 
Iowa.  G76,  IT  N.  W.  776  (roadman  Is  a  fellow 
servant  with  a  miner.  Beck,  J.,  diasented  but 
merely  on  tbe  ground  that  tbe  evidence  Justllled 
tbe  Jury  In  flnding  that  Che  Injury  was  caused 
by  tbe  negligence  of  the  superintendent)  :  Coal 
Creek  MIu.  Co.  V.  Davis  (1891)  90  Tenn.  Til. 
18  B.  W.  38  (engineer  ot  mine  engine  and  tend- 
er of  ventilating  tomace)  :  Qulncy  Hin.  Co.  v. 
KiCts  (1879)  42  Mich.  84,  8  N.  W.  240  (timber- 
man  charged  with  duty  of  looking  after  a 
bridge  over  a  cbasm  and  a  miner)  :  Snyder  v. 
Viola  Miu.  A  Bmeltlng  Co.  (1891)  2  Idaho.  7T1. 
28  Pac.  12T  (blacksmith  employed  on  the  anrtace 
to  sharpen  toola  tor  miners  and  the  miners  un- 
der ground)  ;  CerrlUos  Coal  R.  Co.  v.  Deeerant 
(1897)  0  N.  M.  49.  49  Pac  80T  (miner  paid  ac- 
cording to  Che  quantity  of  coal  mined  by  him  la 
a  fellow  servant  with  men  employed  by  the  op- 
erator of  the  mine  to  aaslst  In  getting  out  coal 
without  sctually  drilling  holes  or  aiding  In 
blasting  with  power-room  full  of  Ore  damp  en- 
tered with  naked  lamp). 


h.  Bervanit  enoagtd  In  biilldMt;  o 


Work 
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to  cButk  the  seams  therein,  are 
Butler  V.  Townsend  (1891)  I2fl  N.  Y.  105,  26  N. 
E.  lOlT,  Reversing  (1890)  32  N.  Y.  B.  R.  1056, 
10  N.  Y,  Supp.  SOD,  The  court  said :  "Assum- 
ing, Cben,  tbst  the  lumpers  were  servants  of  the 
defendant,  sctlng  under  tba  direction  and  or- 
ders of  Ibelr  foreman,  they  were  also  the  fellow 
servants  of  tbs  caulkers.  Both  were  working  at 
tbe  aame  time  under  a  common  maater,  upon  the 
same  vessel,  and  engaged  in  tbe  ssme  general 
employment.  That  to  some  extent  tbelr  trades 
were  dilfcient.  and  one  might  not  be  afeilled  in 
Che  work  of  the  other.  Is  Immaterial  where  all 
were  working  on  Che  bull  ot  the  vessel,  for  one 
general  purpose,  to  sccompllsb  one  common  re- 
sult, and  under  one  control.  Svenson  v.  At- 
isntic  Mail  8.  B.  Co.  (1874)  67  N.  Y.  108. 
Their  labor  wa«  more  closely  and  clearly  related 
to  the  general  purpose  than  that  ot  a  car  re- 
pairer, a  head  brakeman,  and  a  yard  master 
who  were  held  In  a  given  instance  Co  have  been 
fellow  servants.  Besel  v.  New  York  C.  &  U. 
H   R.  Co.  (18T7)  70  N.  Y.  171." 

A  scaffold  builder  and  a  rigger  employed  on 


ett  V.  Atlas  8.  B.  Co.  (1884)  12  Daly,  441. 

The  carpenter  who  prepares  a  acalTold  for  the 
workmen  engaged  In  constructing  a  ship,  and 
the  worlinten  are  fellow  aervants.  Beealsy  v. 
7.  W.  Wheeler  A  Co.  (1894)  103  Mich.  198,  2T 
L.  B.  A.  366,  61  N.  W.  068. 


Nxw  JiBSBT  CoDKT  or  Ebrobs  ard  Apteau. 


Jdnk. 


i  0r«u>«  of  thip*. 

All  tbe  membera  of  ■  ihlp's  crew.  Including 
omcers,  are  cowrrants.  Tha  Queea  (ISSS)  40 
FmI.  Bep.  004;  The  a&<reQ«lBle  (1894)  63  Fed. 
B«p.  624:  The  Victoria  (1SS2)  13  Fed.  Rep.  4S : 
The  S«cbem  (ISSO)  12  Fed.  Bep.  46 :  Bteveni  T. 
Sao  Franclico  &  N.  E.  R.  Co.  (1883)  lOO  Cal. 
594.  36  Pat  16B  (engineer  and  flreman  of  ferry- 
boat) :  Grlmsler  t.  llanklaa  (1891)  46  Fed. 
Rep.  400  (cook  and  engineer)  ;  The  City  of  Al- 
exandria (1883)  IT  Fed.  Kep.  SSO  (itaward  and 
rblef  cook  of  steamer)  ;  Bed  Blver  Line  t.  Cheat- 
bam  (18S4)  9  C.  C.  A.  124,  23  U.  8.  App.  IS, 
60  Fed.  Rep.  S17  (deck  band  and  the  man  tend- 
ing the  fall  of  the  landing  stage)  :  Quebec  B.  8. 
Co.  T.  Merchant  (1889)  133  C.  9.  3TG.  33  L.  ed. 
S06,  10  Bup.  Ct.  Rep.  S9T  (patter  and  carpenter 
of  a  ateamihip  held  to  be  coaerranti  of  the 
■tcwardeu.  The  court  aald :  "Aa  tbe  porter 
WBB  ronfeiKdly  In  the  latne  department  with 
the  itewardesa,  his  negligence  iraa  that  of  a 
fellow  servant.  The  contention  of  the  plaln- 
tlB  la  CbaC,  as  the  carpenter  vbi  In  the  deck 
department  and  the  ate  warden  In  the  itewanl'i 
department.  tho»e  were  dlHerenl  department! 
In  auch  a  aenae  that  the  carpenter  was  not  a 
fellow  aemnt  with  the  atewardeaa.  But  we 
tbiDk  that,  on  the  evidence,  both  the  porter 
and  the  carpenter  were  fellow  aervants  wltb 
the  plalnCIK.  Tbe  carpenter  bad  no  authority 
over  tbe  plaintllf,  nor  had  tbe  porter.  Thar 
and  the  plaintiff  bad  all  ilgned  the  ahlpplng 
■rtlcleB:  and  the  dlvlitoa  Into  departments  wa« 
one  evidently  for  tbe  convenience  of  admlnla- 


s  the  V 


e  tbe  e 


i.  Btrvanit   engagei  f»   loading  and  URloadlnp 

.;.ipj. 

A  wlncbman  Ii  a  (ellow  aervant  of  the  v 
maD  bandllng  the  goods  which  are  being  loaded 
or  unloaded  by  the  hoisting  machinery  under  hla 
control.  The  Peninsular  (18flT)  78  Fed.  Bep. 
m-2  (tub  fell  on  man  la  hold):  The  Bolivia 
(1S93)  G9  Fed.  Rep.  626  (box  allowed  to  de- 
scend so  (lUlckly  that  It  bounded  off  the  deck 
and  fell  Into  the  hold)  :  Garvey  v.  Sew  York  A 
C.  Mall  8.  S.  Co.  (1808)  26  App.  DIv.  1S6,  SO 
N.  Y.  Supp.  T7  (assumed  In  case)  ;  The  Serapls 
lieS2)  2  C.  C.  A.  102,  ei  Fed.  Rep.  91.  8  D.  S. 
App,  4S,  Reversing  (ISSl)  49  Fed.  Rep.  393. 

An  engineer  and  a  guy  tender  are  fellow  serv- 
ants of  a  longsboremin  working  Id  the  hold. 
The  Servia  I1S91)  44  Fed.  Rep.  913. 

A  person  placed  to  attend  tbe  hatchway  of  a 
vaiael.  and  to  give  warning  to  those  below  em- 
ployed to  assist  In  loading  the  vessel,  la  a 
coemptoyee  with  the  latter.  Ocean  8.  8.  Co.  v, 
Cbeeney  (1800)  86  Ga.  2T8,  12  B.  B.  SSI. 

ft.  SurvatU  amployed  on  atructurtt  (n  eourtt  of 


Brlckmasons  and  carriers  of  brick  and  mortar 
on  tbe  same  building  ere  fellow  servants. 
Blailuskl  T.  Perkins  (1890)  77  Wis.  9.  45  N.  W. 

A  maaoD  and  a  hod  carrier  are  coservanta. 
BannoQ  v.  Sanden  (1806)  08  111.  App.  164. 

A  painter  upon  ■  new  house,  who  uses  a  scsf- 
fold  erected  by  csrpenlera  In  building  tbe  houae. 
Is  a  fellow  servant  with  the  carpenters.  Hoar  v. 
Herritt  (16B6)  62  Mlcb.  386.  29  N.  W.  IS  (car- 
penters beri>  not  independent  eoDtractors:  "all 
employees  Id  a  common  pursuit,  Id  carrying  oat 
■  cDDitnon  enterprise"). 

A  servant  In  Charge  of  derrick,  and  S  serv- 
ant posted  on  building,    are    fellow 


Dec.  587  (plaintiff  struck  by  tlmbsra  bolsted  by 
the  derrick  and  thrown  to  the  gronnd)- 

A  common  laborer  employed  In  building  a 
bridge,  and  an  engineer  operatlDg  the  hoisting 
machinery  for  Its  construction,  are  (ellow  serv- 
ants where  both  belong  to  the  same  force  under 
the  same  foremaa'a  orders.  Ryan  v.  McCully 
(1894)   123  Mo.  6SB.  27  3.  W.  533. 

A  workman  engaged  In  receiving  pieces  of  Inm- 
ber  In  a  building,  and  an  engineer  in  charge  of 
an  engine  by  which  such  lumber  la  hoisted,  are 


(1893)  53  Mo.  App.  569. 

A  workman  employed  Id  the  building  of  B 
house,  having  knowledge  that  fellow  servants 
are  elearlDg  away  rubbish  on  tbe  apper  floor, 
assumes  the  risk  incident  to  his  employment. 
Somer  t.  Uarrison  (1887;  Fa.)  8  Cent.  Bep. 
18S.  8  Atl.  T99. 

L  Strvantt   tiiffOffed  <•  rtpairittg    plant. 

An  engineer  engaged  Id  repairing  the  ma- 
chinery upon  a  coal  dock  Is  a  fellow  servant 
wltb  a  laborer  at  work  repairing  a  chute  con. 
necred  with  such  dock.  Porter  r.  Silver  Creek 
k  M.  Coal  Co.  (1898)  84  Wis.  418.  5*  N.  W. 
1019  (sudden  starting  of  engine  drew  a  cable 
taut,  so  that  It  caught  plalDtlff).  Distinguish- 
ing Luebke  v.  Chicago,  M.  &  Bt.  P.  R.  Co.  (1883j 
59  Wia  127,  48  Am.  Rep.  4BS.  IT  N.  W.  870. 


See  also  II.  d,  2,  f,  I,  t,  npra. 

Tbe  man  who  let*  the  miners  down  into  the 
mine  in  order  that  they  may  work  tbe  coal, 
and  afterwards  brings  them  up,  together  wltb 
the  coal  which  they  have  dug.  is  certainly  en- 
gaged In  a.  common  work  with  the  miners  them- 
selves. They  are  all  contributing  directly  to 
the  common  object  of  their  common  employer  In 
bringing  the  coal  to  tbe  surface.  Bartoashlll 
Coal  Co.  V.  Reld  (1858)  3  Uaeq.  H.  L.  Caa.  266, 
4  Jur.  N.  H.  767,  per  Lord  Colonaay:  Bradbury 
V.  Kingston  Coal  Co.  (1893)  157  Pa.  S31.  2T 
Atl.  400  (reverse  lever  pulled  too  far  caused 
the  cafe  to  shoot  up  rapidly)  ;  Mulbem  r.  Le- 
high Valley  Coal  Co.  (1884)  161  Pa.  270,  28 
Atl.  108T:  Spring  Valley  Coal  Co.  v.  Patting 
(IRQBI  30  C.  C.  A.  168,  58  U.  S.  App.  GTS.  N6 
Fed.  Rep.  433  :  Trewatba  v.  Buchanan  Gold  Mln. 
A  Ulll.  Co.  (1892)  06  Cal.  495,  28  Pac.  QTl.  31 
Pac.  661;  Stoll  t.  Daly  Mln.  Co.  (1899)  19 
Utah,  271.  57  Pac.  295  (Doubtful  perhaps 
whether  the  esse  was  decided  under  tbe  theory 
DOW  being  Illustrated  or  under  that  of  conso- 
ciation, but  the  result  is  the  same  In  eltber 
case.  See  III.  1.  2,  f,  infn)  -.  Buckley  r.  Ooald  k 
C.  Sliver  Mln.  Co.  (1882)  8  Sawy.  394,  14  Fed. 
Rep.  833.  The  court  said :  "Ws  do  not  think 
It  makes  any  difference  whether  be  was  mnDlng 
an  engine,  or  working  with  a  wheel  and  axle, 
a  pulley  and  bncket,  or  carrying  the  materlil 
up  and  down  a  ladder  upon  his  shoulders.  Ua 
was  doing  the  same  work  but  doing  It  by  dif- 
ferent means.  Every  man  t>elow  performed  his 
part  of  the  woit  in  sinking  the  shBft~.the  work 
in  wblcb  they  were  all  engaged.  Tbeywerework- 
Ing  together  In  the  same  department  In  eicavat- 
ing  this  shaft.  The  fact  that  tbe  engine  run- 
ner, as  he  Is  called,  was  nslng  a  different  ID- 
rrylng  the  material  ap  and  sup- 


plies 


It  was  worl 

1  a  common  employment,  to  accompitah 
non  end — the  sinking  of  a  shaft.  One 
i   performtd  one  part,  and  another,   an- 


awo. 


UoFiELD  T.  ODOSKKseui  Bmbltinq  Co. 


ADd  ot  tbt  eatioeer  In  cbanfc  of,  tbe  hoUtlng 
Aiaoliliierj  ot  in  elcTBtor.  Wolcott  t.  Stude- 
(iBker  (1S8T)   B4  Fad.  Bep.  12. 

A  serraiit  omntliic  ttotstlng  amchlD«i7  for 
a  tuDDCl.  and  ■  workman  engaged  la  eicaTatlug 
the  tunnel,  are  coserraota.  McAndrewa  t. 
Bnrna  (1ST6)  SO  N.  J.  L.  IIT. 

An  en^lDwr  operating  an  elentor  on  a  farm. 
And  a  farm  hand  conreygd  therein,  are  caaerv- 
AQta.  Strlngham  v.  Btewart  (18B2)  2T  Hun, 
592,  Reveraed  In  (188B)  100  N.  Y.  BIT,  8  N.  E. 
(ITS,  bnt  merelj  on  tbe  groand  that  there  wai 
evidence  that  the  roachlDer;  vaa  defectLve.  Oa 
the  aecond  appeal  (1888)  111  N.  Y,  188,  1  L. 
K.  A.  4SS,  18  N.  E.  BTO,  «  Terdlct  for  the  plala- 
US  WBB  NTsraed  on  the  groand  of  coierrice. 
The  Injur;  occurred  through  the  elefaior  being 
aUrted  In  Che  wrong  direction. 

One  placed  In  charge  of  an  apparatua  for  rala- 
Ing  and  moTing  atone  out  of  a  guarrj  la  a  fel- 
low aervant  with  a  qaarrrmau  In  the  qnarrr. 
Chapmen  T.  Beynolda  (1896)  23  C.  C.  A.  160. 
83  U.  8.  App.  686.  TT  Fed.  Rep.  374. 

A  aervant  wboae  dut;  it  la  to  api>l;  power  (nr 
-diawlng  cara  loaded  with  rock  ap  an  incline  to 
th«  bjii  of  cement  kllna,  on  receiving  a  algnal 
Xrom  a  coemplojee  charged  with  tbe  duty  of 
attending  to  the  drawing  np  of  tbe  car  and 
dumping  tbe  rock  Into  the  kilns,  la  a  fellow 
■errant  of  the  latter.  Clark  County  Cement  Co. 
T.  Wright  (1897)  16  Ind.  App.  630,  4B  N.  B. 
SIT   (power  applied  wltbont  proper  signal). 

An  engineer  operating  boiallng  macbineF;  and 
m,  insD  tending  tbe  crank  are  coaenranta.  Wood 
T.  New  Bedlord  Coal  Co.  (1S7B)  121  Uau. 
293. 


A  wateroian  helping  to  moor  and  unmoor 
liarv'*-'  which  bring  goods  to  a  warehouse  la  a 
<vserTant  of  one  engaged  in  lifting  tboae  gooda 
to  tbe  upper  floors.  Lovell  T.  Howell  (1876) 
L.  H.  1  C.  P.  DlT.  IBl,  45  L.  J.  C.  P.  N.  B.  887, 
24  Week.  Rep.  672.  34  L.  T.  N.  B.  183  (aa  to 
(bis  case  aee  alao  lutiro,  II.  a ; — Injury  oc- 
curred while  plalnCilT  wia  proceeding  to  tbe  ot- 
llce  In  compliance  with  orders. 

A  aerTanl  working  Inalde  a  brewerj  la  a  co- 
-serrant  of  one  whose  dutr  It  la  to  unload  bar- 
Tels  outside  tram  the  bargei  which  bring  tbem 
to  tbe  brewerr.  Charles  t.  Taylor  (1878)  L. 
B.  8  C.  P.  Dlv.  492,  38  L.  T.  N.  S.  TT3,  27  Week. 
Hep,  32  <tbe  tatter  aerrant  had  gone  into  the 
bcewerj.  and  was  Injured  by  the  former,  who 
wa«  ahlttlug  a  barrel.  This  case  la  more  tnily 
Teriewed.  tupra,  II.  a). 

A  demurrer  la  properly  luatalned,  where  evi- 
dence ahowa  accident  to  have  resulted  from 
tbe  negligence  of  tbe  driver*  of  a  cart  acd  a 
wagon  at  a  foundry  where  pialntilf  was  eni- 
(ilDJed  as  B  helper.  Uogan  T.  Centnl  P.  B. 
Co.  (1ET4)  49  Cal.  120. 

An  employee  of  a  tramway  company  having 
.cbarge  of  tbe  boilers  in  lis  power  bouae,  and  a 
teamster  employed  to  haul  coal  to  such  power 
hoOM,  are  fellow  servanta,  Denver  Tramway 
-Co.  T.  O'Brien  (1896)  6  Colo.  App.  74,  44  Psc. 
766. 

A  founder  In  charge  ot  tbe  Inalde  work  of 
biaat  furnace  Is  a  coaervsnt  of  the  engineer  op- 
erating a  locomotive  used  to  move  cars  on  the 
premlaea.  Adama  v.  Iron  Clllfs  Co.  (1S89)  T8 
lllcb-  271,  44  N.  W.  2'- 


l  labore 


vaCor  li 


of  the  captain  of  a  tug  used  to  tow  grain  vesaels 
to  the  elevator  pier.  Baltimore  Elevator  Co. 
T.  Neal  (18S6I  65  Md.  438.  E  Ati.  338  (yarda. 
not  twing  properly  braced,  atruck  tbe  building 
ani  knocked  oB  some  stating). 
JO  L.  E.  A. 


e.  Dbconneodon  of  duHea,  whan  ao  great  at  M 
Htj/ative  implied  acceptance  of  th«  riafc  af  m 

fellaa  servant't  ntgllgence. 

The  theory  enunciated  In  supra,  II.  a,  elearlf 

does  not  Involve  tbe  consequence  that  all  tb* 
servants  ot  one  maater  are  In  a  common  employ- 
ment, for  tbere  may  be  a  dlaconuectlon  ot  duties 
ao  great  that  It  would  be  wholly  unreasonable 
to  infer  tbat  the  rl^  of  the  negll^nt  servant's 
act  was  one  which  the  injured  servant  contem- 
plated and  accepted. 

It  the  contract,  Implied  on  the  part  of  th« 
servant,  la  to  bear  tbe  rlska  only  of  the  busi- 
ness In  which  be  is  engaged,  and  not  the  rlaka 
of  other  buainess,  he  would  not  be  prevented  by 
hie  contract  from  maintaining  an  action  against 
tbe  master,  if  he  were  Injured  by  the  negligence 
of  another  servant  of  the  same  master,  engaged 
In  other  bualncaa.  FlUeld  i  "  ~ 
(1860)  43  N.  H.  225.  239. 

If  the  depart  men  ta  of  tbe 
BO  far  aeparatad  from  each  other  that  the  poa- 
Blblilty  of  coming  In  contact,  and  hence  ot  In- 
curring danger  from  the  negligent  performance 
of  the  duties  of  such  other  department.  Could 
not  be  said  to  be  within  the  contemplation  of 
tbe  person  Injured,  tbe  doctrine  of  fellow  serv- 
ice should  not  apply.  Northern  p.  K.  Co.  v. 
Hambly  (1894)  154  U.  8.  349,  38  L.  ed.  1009. 
14  Sup.  Ct-  Bep.  983. 

Tbe  test  Is.  Were  tbe  departments  so  far 
separated  from  eacb  other  as  to  exclude  the 
probability  of  contact  and  of  danger  from  tha 
negligent  performance  ot  their  dutlea  by  em- 
ployees of  the  different  departments?  If  they 
were  so  separated,  then  the  servant  Is  not  to 
be  deemed  to  have  contracted  with  reference  to 
the  negligent  performance  of  the  dutlea  of  bl« 
fellow  servant  In  such  other  department.  Nor- 
folk k  W.  R.  Co.  T.  NuckolB  (1895)  91  Va.  195, 
21  S.  B.  S42,  347. 

That  the  carelessness  of  persons  engaged  In 
bualneM  having  no  connection  w4th  that  about 
which  the  party  himself  la  to  be  employed  can- 
not be  regarded  aa  an  ordinary  rlak  was  also 
recognized  In  Busaell  T.  Hudson  River  R.  Co. 
(18SS)    IT  N.  Y.  134. 

See  also  the  following  cases: 

One  Judge  has  gone  to  the  length  of  declaring 
tbat  the  departmental  doctrine  "can  be  main- 
tained only  by  overthrowing  the  rule  tbat  the 

demnity  against  his  own  negligence,  and  does 
not  extend  to  that  of  coemployees  engaged  in 
the  same  enterprise."  Beeaiey  v.  V.  W.  Wheel- 
er &  Co.  (1894)  103  Mich.  196,  27  L.  R.  A. 
268,  61  N.  W.  658,  per  Hooker,  J.  But  tbia 
statement  Is  too  sweeping.  If  regard  be  had  to 
tbe  weight  of  authority ;  for,  unless  tbe  words 
"snme  enterprise"  are  here  used  In  an  unusual- 
ly narrow  sense,  tbe  essential  antagonism  thus 
predicated  does  not  exist,  as  the  cases  cited  be- 
low ahow  quite  clearly. 


cnlty. 


:  la  0 


.mple,  that 


none  of  tbe  reagons  aeslgned  F 
properly  applicable  where  the  master  is  carrying 
two  different  kinds  of  business,  and  tbe  pialn- 
tilf Is  working  In  one  establishment  and  tbe 
negileent  servant  In  the  other. 

Common  employment  Is  not  necessarily  con- 
stlluted  by  tbe  tact  that  the  "common  object" 
Is  that  of  making  money  for  tbe  master.  Tha 
Petrel  118931  P.  320,  325.  per  Jeune,  P. 

As  a  blaster  for  the  purpose  of  removing  rocka. 
and  the  other  as  wood-workmsn  In  the  foundry 
ot  tbe  master,  are  not  fellow  servants.  Bain 
T.  Athena  Foundry  A  Uach.  Works  (18SB>  Tft 
Oa.  718. 


New  JsBt-xT  Ooubt  or  Ekborb  add  Appkals. 


If  k  penon  carried  on  th*  occapatloii  of  ■ 
banker  anil  a  brewer  In  different  loeailclea.  and 
hla  bl[]  clerli  nai  run  oTer  bT  til>  drarman,  U 
would  be  »tr»nse  to  aay  thai:  Cbe  two  were  »er»- 
BDte  In  a  common  em  ploy  meat.  Bramwell.  B., 
in  Waller  v.  South  Eaitern  B.  Co.  (1803)  2 
Hurlst.  &  C.  102.  112.  i'J  L.  3.  Eii^h.  N.  S.  205. 
9  Jur.  N.  B.  501,  8  U  T.  N.  8.  82B,  11  Week. 
Kep.  7:11,  quoted  by  Jenne,  F^  In  The  Petrel 
11893)  P.  320,  326. 

Bo,  alio,  the  roarte  bare  refused  to  attach 
to  the  phriue  "commoD  employment"  a  mean- 
ing »o  wide  a>  to  bar  the  actloB,  where  one  eerr- 
ant  wai  hired  fur  bualoeu  purpoeea,  and  tbe 
other  to  perform  dotlei  which  bare  no  connec- 
tion with  tbe  occupation  by  which  the  maitet 
makes  bli  llTellhood. 

The  domestic  serratit  or  coachmaa  of  a  maoa- 
facturer  Is  not  engaged  In  a  common  employ- 
ment with  an  operative  In  tbe  factory.  Belyea 
T.  Kanaaa  City,  Ft.  S.  A  G.  B.  Co.  (1862 ;  Mo.) 
18  8.  W.  1116. 

If  one  employed  to  drive  the  prlrate  carriage 
ot  hla  master  should,  by  his  careless  manner 
of  driving,  Injure  another  lervant  of  the  same 
master,  engaged  In  some  mechanical  employ- 
BMDt,  It  may  well  be  doubted  whether  the  rule 
we  are  eenalderlng  would  apply.  Russell  v. 
HudTCD  Elver  &.  Co.   (18B8)   IT   M.  X.  184. 

A  driver  ot  a  wagon  uaed  by  hla  employer  fn 
tbe  m«at  business  Is  not  a  fellow  servant  with 
a  hod  carrier  engsf^d  to  tbe  erection  pf  tbe 
walla  of  an  addition  to  the  employer's  premises. 
McTaggart  v.  EnBlman's  Co.  (1899)  2T  Misc. 
184,  ST  N.  t.  atipp.  222.  Affirmed  by  (1899)  28 
Misc.  12T,  S8  N.  X.  Snpp.  1118.  (wagon  driven 
■gainst  ladder  on  whicb  hod  carrier  waa— serV' 
ants  said  to  be  "employed  under  different  ca- 
pacltlea,  and  on  dlSeceat  claucs  of  work"). 

Where  one  servant  was  hired  for  household 
dntiea  and  the  other  for  work  so  entirely  dis- 
sociated from  the  domestic  eslabllehment  as  the 
preservation  of  game  (Bartonehlll  Coal  Co.  v, 
Beld  (1858)  3  Uaeq.  H.  L,  Cae.  263.  4  Jur.  M. 
B.  T67),  Lord  Cranswortb  quoted  with  approval 
a  remark  made  by  I<ard  McXelll  In  Orey  v. 
Brauey  (1852)  IS  Sc.  Sees.  Cna  2d  Series, 
135,  that,  "If  a  genlleman's  coachman  were  to 
drive  over  bis  gamekeeper,  tbe  maeter  would  be 
Just  as  liable  as  If  the  coachman  had  driven 
over  a  etranKer,"  Such  servants  are  not  en- 
gaged In  "tbe  same  work," 

But  It  Is  scarcely  feasible,  as  the  authorities 
Btand.  to  Qi  with  a  satlBfactory  degree  of  pre- 
elBlon  tbe  dividing  line  between  1 1  ability  and  non- 
liability In  cases  where  tbe  servants  are  work- 
ing In  the  same  establishment,  or  tor  the  furth- 
erance of  tbe  same  lodasCrlai  enterprise.  Some 
of  tbe  earlier  iticta  and  rulings  ss  to  the  ex- 
tent ot  tbe  aervant's  right  of  recovery  under 
anch  elrc  urn  stances  seem  to  have  tended 
In  tbe  direction  of  a  doctrine  which.  In  Us 
practical  results,  would  have  differed  but  little 
from  that  discussed  In  III.  infm.  But  the  law 
Id  the  InrisdlFtlons  from  which  these  emanated 
baa  now  been  settled  on  another  tooting. 

In  Glll-nwater  v.  Madi»n  A  I.  R.  Co.  (1854) 
E  Ind.  3.10.  61  Am.  Dec.  101,  tbe  court.  In  hold- 
ing B  bridge  carpenter  not  to  be  a  fellow  ecrvant 
of  the  engineer  of  tbe  train  which  was  convey- 
ing him  to  tbe  place  of  work,  said  witb  refer 
«nce  to  the  plalDIiff:  "Hla  buslneas  of  house 
carpenter,  as  applied  to  the  erection  of  a  rail- 
road bridge,  did  not  even  remotely  link  him  with 
the  careless  management  of  that  particular 
train.  He  bad  no  participation  In  tbe  duties, 
the  neglect  of  which  contributed  to  tbe  Injury 
complained  of.  Though  In  some  sense  a  serv- 
ant of  tbe  company,  be  was  not  a  coservant  of 
tbe  engineer  and  conductor,  witbin  the  meaning 
of  Karwell  v.  Boatoo  k  W.  St.  Corp.  (1842)  4 
SO  L.  R.  A. 


Met.  4B.  88  Am.  Dm.  330.     He  clearly  twIongeAi 

to  a  distinct  department  of  duty.*     Aa  to  the-  ^ 

eompany,  therefore,  on  the  particular  occasion.  ■ 

nvrater  stood  clothed  with  all   the  rlghta-  ' 

ot  passenger  and  stranger.  II  the  bridge  bulld- 
r  of  the  company  be  regarded  as  a  coservant  1 

f    tbe    engineer,    within    the    meaning    of    the-  ' 

'rlestley  and  Farwell  Cases,  the  principle  be- 
omcB  alike  vicious  and  absurd  by  the  very  ei- 
ent  ot  Its  application.  Bvery  person  in  the 
service  of  tbe  company  li  brought  within  Its 
range.  liiven  the  position  of  the  legal  adviser 
of  tbe  railroad  Is  Incloded.  He,  too.  Is.  In  some 
measure,  the  company's  servant.  He  derlvea 
his  compensation  and  authority  trom  the  same 
source  as  the  engineer,  conductor,  and  bridge 
bnllder.  Like  tbem,  thongb  in  a  fainter  degree. 
he  contributes  to  the  ultimate  objects  ot  the 
company.  Had  be  been  on  the  train  by  the  side 
'  "lUenwater  and  Injured  by  the  same  negli- 
gence. In  a  suit  agaInK  the  company  he  woo  III 
bave  been  summarily  dismissed  by  tbe  same  argu- 
ment. Ue  wonld  be  told  that  his  action  was  of 
new  Inipreselon,  that  be  contracted  with  refer- 
ence to  the  risks  ot  the  employment  and  reserve* 
a  compensation  In  fees  with  an  eye  to  these  risks. 
He  would  therefore  be  denied  redress,  because  he 
was  a  guaal  coservant  of  the  careieas  engineer. 
It  would  be  difficult  to  Imagine  upon  what  prin- 
ciples either  of  Justice  or  public  policy  such 
ruling  could  be  supported.  For  tbe  basla  of 
Implied  contract  and  Increased  compensation, 
with  reference  to  such  risks,  on  tbe  part  of  tbe 
carpenter  and  legal  adviser.  Is  wholly  vision- 
ary." ThlB  decision  was  followed  la  Donald- 
son V.  MIsslBBlppI  A  M.  R.  Co,  (1865)  18  lowi. 
280.  8T  Am.  Dec.  891,  holding  that  a  bTldE» 
builder's  duties  are  so  entirely  In  onotber  de- 
partment, and  wholly  disconnected  with  operat- 
ing the  road,  tbat  bis  relation  to  the  employee* 
managing  a  train  whicb  ran  over  blm  is  not 
that  of  a  coservant ;  but.  so  far  as  Indiana  It- 
self Is  concerned.  It  was.  In  effect,  overruled  by 
Slattery  t.  Toledo  A  W.  E.  Co.  (1884)  23  Ind. 
81  (brokemao  coservant  of  section  foreman), 
snd  later  cases  noted  under  II.  d.  1,  2,  tuura: 
and  the  above  extract  Is  Inserted  chiedy  for  the- 
purpoae  of  showing  the  difflcnitles  involved  in 
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ployment  solely  by  the  servant's  aupiwaed  000- 
templation  of  the  risk. 

Another  early  recognition  of  the  conseqnenceB 
ot  a  diMonnection  occurs  In  the  Judgment  of 
Ijurd  Chelmsford  In  a  leading  case :  "Wbere- 
servanta  therefore,  are  engaged  In  different  de- 
partments ot  duty,  an  ■Injury  committed  by 
one  servant  upon  the  other,  by  carelessness  or 
negligence  In  tbe  coarse  of  his  peculiar  work. 
Is  not  within  the  exception,  and  the  masler'a- 
liablllty  BtlBchei  In  that  caae  In  the  same  man- 
ner as  It  the  Injured  servant  stood  In  no  such 
relation  to  him."  Bartonshlll  Coal  Co.  v.  Mc- 
Oulre  (1858)  B  Hacq.  H.  L.  Cas.  300.  4  Jar.  .V. 
S.  TT3.  He  thought  that  the  Scotch  case,  Uc- 
Neugbton  v.  Caledonian  &.  Co.  19  Sc.  Sess.  Cas. 
(2d  Series)  2T1,  wbere  the  company  was  held 
liable  tor  the  death  of  a  car  repairer  caused  bj 
the  negligence  ot  an  engine  driver  and  a  switch- 
man, might  be  reconciled  with  the  Rngllsh  au- 
thorities, on  the  ground  that  the  deceased  and 
the  other  servsnte  were  engaged  In  totally  dlt- 
ferent  departments  of  work.  But  this  sugges- 
tion Is  Inconsistent  with  the  general  current 
of  the  later  authorities  In  l^ngland  where  the 
"departmental  doctrine"  hos  received  no  coun- 
tenance (II.  a.  »b(«-b),  except  prhaps  In  there' 
cent  esse  of  The  Petrel :  and  [he  declslone  fol- 
lowing, where  a  aervant  has  recovered  on 
the  ground  of  a  disconnection  of  duties,  are  too 
tew  to  be  the  subject  ot  generalizations. 

The  master,   olOcem,   and   crew  at  a   veaae> 
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■UDk  In  MlllBlon  with  another  belonslDS  to  tht 

•BID*  owners,  tbroDKh  tbe  fanlc  of  the  latter, 
nre  entitled  to  cliilm  ■gainst  the  faod  arlalDK 
In  proceedlnKS  to  limit  llalillkT.  In  respect  of 
tbelr  loit  effeirta.  The  1-etreI  IIBBS]  F.  S20. 
Jciine.  P.,  aald :  "The  oonald oration  that  th« 
rlak  ot  Injur;  to  the  one  aervant  !■  the  natnnl 
mud  neoeisary  coQisqueace  o(  mlaconducl  la  tbe 
other,  ImpUei  that  the  lUIl  and  core  of  the 
one  li  of  ipedal  Importimce  to  the  other  b;  rea- 
■on  of  the  relBllona  between  their  aervlcea. 
Tried  b;  tbla  principle,  can  It  be  lald  that  the 
•afety  of  tbe  captala  of  oae  ahip  ot  a  eompan; 
Is,  Id  tbe  ordinar;  and  natural  course  of  things, 
dependent  on  the  skill  snd  care  of  the  capUin 
ot  anotber  ship  of  the  saine  companj,  or  that 
Injurj  br  tbe  negligence  of  one  Is  an  ordlaarr 
risk  of  the  service  ot  the  other!  In  aome  caaea 
It  might  perhaps ;  fur  example.  It  mleht  If  all 
tbe  ahlpi  of  the  company  were  In  the  habit  of 
nwetlag  In  tbe  aame  dock,  and  the  aafety  ot 
each  thus  became,  In  tbe  ordinary  course  uf 
tblnga,  dependent  on  the  skill  with  wbleb  the 
other  was  navigated.  But  In  regard  to  DBTlga- 
tloD  on  the  high  sena  or  In  tbe  estuary  of  the 
Thames,  would  a  captain  of  one  ship  of  the 
General  Steam  Navigation  Company  hare  more 
reaiiou  to  be  Interested  Id  the  skill  of  a  captain 
ot  another  ship  at  the  company  tban  In  that 
of  the  master!  of  the  myriad  other  craft  In 
whose  vicinity  It  might  happen  to  navigate! 
By  no  reasonable  supposition  can  It  be  Imagined 
that  he  would.  1  think  therefore  that  these 
two  captains  were  not  in  common  employment." 
The  teat  siiggeated  by  Blsckbuco,  J..  In  Morgan 
T.  Vale  of  Neath  H.  Co.  (1864)  6  Beat  A  S. 
570.  10  Jnr.  N.  8.  10T4,  was  approved. 

Trainmen  and  car-repalrers  are  not  coserv- 
ants.  Norfolk  A  W.  H.  Co.  T.  Nuckoli  (ISSSj 
81  Vs.  195.  21  8.  U.  34S. 

The  doctrine  of  tbe  negligence  of  eoemployeea 
doea  not  apply  where  an  open  well  Into  which 
plaintiff  fell  on  a  dark  night  waa  dug  by  other 
employees  ol  the  aame  employer.  Indiana  Pipe 
Line  &  Kef.  Co.  v.  Neusbanm  (1886)  21  Ind. 
App.  3ei,  G2  N.  a.  471  (negligent  servants  said 
to  he  -not  In  the  same  line  of  work" — plalntlll 
was  hired  to  assist  In  potting  np  telegraph 
poleal.  But  this  casf  should  ralber  have  been 
Diade  to  turn  on  tbe  nonassignability  of  tbe 
duty  of  fumlahlng  a  sate  place  of  work. 

The  engineer  and  flceman  of  a  gravel  train 
ate  not  fellow  aervanta  at  a  boiler  maker  In 
tbs  repair  shop  of  a  railway  company.  The 
former  have  no  more  bualneaa  in  and  about  the 
■hop  than  It  tbe  shop  belonged  to  some  other 
company  or  Individual.  Pennsylvania  B.  Co.  t. 
Lealle  (Pa.)  *2  Pblla.  Leg.  let.  2S7. 

A  draftsman  in  lacomotlve  works  has  been 
beld  not  to  be  In  a  common  employment  with 
■  man  who  was  employed  In  "Jobbing"  In  any 
part  at  the  building  where  he  might  be  Deeded, 
and  whose  negligence  tn  regard  to  Ibe  excava- 
tion of  a  cellar  below  tbe  once  was  the  cause 
o*  the  accident.  Ualrd  v.  Pettltt  (1872)  TO  Pa. 
477.  Here,  however,  there  was  the  additional 
feature.  In  tbe  plalntllT's  fsvor,  tbst  the  Injury 
was  received  after  be  bad  left  bis  work. 

In  Sell  r.  Cbarlea  RIetz  &  Bros.  Lumber  Co. 
<16SB)  TO  HIcb.  479,  8S  N.  W.  451,  tbe  court 
was  equally  divided  upon  tbe  question  whether 
the  employees  operating  Ibe  elevator  In  the 
warebonse  of  a  salt  works  were  fellow  servants 
of  a  laborer  who  used  to  do  light  work  In  tbe 
mill  yard.  In  loading  blocks  of  salt,  and  In  gar- 
dening, but  wbo  bad  never  been  employed  In  the 

A  common  laborer  employed  In  various  kinds 
at  work  about  a  mine,  but  not  himself  a  miner, 
was  beld  not  to  be  a  fellow  workman  of  the 
miners  In  mcb  a  sense  that  be  cannot  recover 


of  the  mlne^wner  tot  Injarlei  caused  by  tbe- 

mining  operations  James  v.  Emmet  Uin.  Co. 
(1S81)  55  Uleb.  S3S.  21  N.  W.  3ei.  But  her* 
tbe  right  ot  action  seems  to  be  sustalaed  part- 
ly on  tbe  ground  ot  an  Imperfect  knowledge  ot 
the  conditions,  as  It  was  said  that  be  was  not 
"hound  to  know  the  condition  ot  fully  under- 
stand the  exigencies  of  tbe  underground  works. 
BO  tar  as  he  was  not  la  contact  with  them,  wltb 
means  ot  passing  Judgment  upon  them." 

A  laborer  engaged  In  conitructlng  a  railway 
for  transportation  of  coal  tram  a  mine  Is  not  a 
fellow  servant  with  a  miner  at  work  outside 
the  mine  handling  lumber  to  be  used  In  the 
mine  In  timbering  ap,  In  the  absence  ot  further 
facts  showing  tbem  to  be  engaged  in  a  common 
employment.  Evans  v.  Carbou  Hill  Coal  Co. 
(1881)  47  Fed.  Rep.  437  loverrulltig  demurrer 
based  on  theory  lb  at  complaint  abowed  coserv- 

A  aervant  bired  to  carry  wheat  from  bis  em- 
ployer's mill  to  another  town  Is  not  a  fellow 
servant  of  the  men  working  at  the  mill.  Belle* 
V.  Masfleld,  1  A.  J.  K.  (Victoria)  35. 

It  seems  Impossible,  however,  to  lay  down 
any  rigid  rule  regaining  casbS  of  the  type  of  tba 
laai  three  cited,  for,  even  if  the  servant  were- 
hired  merely  tor  the  purposes  specifled.  yet.  It 
he  ahould  appear  to  have  been  regularly  under 
tbe  Immediate  control  ot  the  same  superior  aa 
the  other  aervants,  aod  habitually  brought  into 
contact  with  them.  It  Is  hard  to  see  how  he 
could  be  allowed  to  maintain  the  action  merely 
on  tbe  ground  that  the  risk  of  Injury  from  thelt 
negligence  was  one  wltbin  bis  contemplation. 

Some  Federal  court  cases,  even  If  we  tak» 
the  moat  liberal  view  of  the  circumstances  un- 
der wtilcb  a  servant  may  be  beard  to  allegfr 
that  tbe  risk  was  not  contemplated,  seem  not 
to  be  suatalnable  ondet  tbe  theory  by  nblch 
such  contemplation  becomes  tbe  teat  of  comtnon 
employment,  and  to  require  tor  their  support 
the  theory  discussed  in  III.,  infra.  Upon  the 
facta,  these  decisions  are  clearly  In  conflict  wltb 
the  declaioni  of  the  supreme  court,  cited  In  the 
foregoing  aubdl  vision.  Garrahy  v.  Kansas 
City.  at.  J.  A  C.  B.  R.  Co.  (18S3|  25  Fed.  Rep. 
2SH  (employee  operating  sn  engine  engaged  In 
other  business  than  that  of  relaying  the  track, 
not  a  fellow  aervant  of  laborer  distributing  raiU 
along  the  track)  ;  Hall  v.  Galveston,  II.  A  S.  A 
R.  Co.  (1889)  36  Fed.  Kep.  18  (telegraph 
operator    at    a    way    station   not    coserront    of 

The  former  ot  these  rulings  was  based  on  Chi- 
cago. M.  A  St.  P.  B.  Co.  V.  Ross  (1884)  112  tj. 
S.  877.  28  L.  ed.  787,  5  Sup.  Ct.  Rep.  184.  which 
iH  wholly  Irrelevant,  and,  as  the  lattet  waa 
made  In  an  oral  charge  without  any  citation  of 
authorities.  It  is  impossible  to  say  what  the 
grounds  ot  It  really  were. 

In  another  case,  the  principle  that,  whenever 
Ibe  negligence  of  anotber  employee  ot  the  same 
muster  can  bo  considered  an  ordinary  risk, — 
one  which  be  might  reasonably  anticipate  at 
the  time  of  making  his  contract.— the  servant 
accepts  the  perils  liable  to  happen  thcaugh  such 
negligence,  has  been  thought  to  involve,  from 
tbe  converse  point  ot  view,  the  corollory  that 
those  only  are  fellow  servnnta  tor  wtose  negli- 
gence, one  to  another,  the  master  )■  exempt 
who  serve  In  such  capacity  ond  in  auch  relation 
._  .V  .^^  tacb  other  that  tbe  means  ot 


the  m 


■t  then 
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..   than  thos ,„^ .„ 

tbem  protection.  This  doctrine  docs  not  seem 
to  be  materially  dilTerent  from  that  of  asso- 
ciated duties,  as  developed  la  III.,  mfro.  Kiel 
ley  V,  Belchet  Silver  Mln.  Co.  (18T5)  3  Sawy. 
436.  Fed.  Caa.  No.  7,760,  where  It  was  held  by 
Field,  J.,  and  Hlllyet,  D,  J.,  that  a  complaint 
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nhlcb  ollegea  tbat  •  lallorer  In  ■  mloe  wai  lU' 
Jiirpd  by  ine  neKllgcDce  of  the  deCendaot  conto- 
railon  In  lallLag  ta  perlorm  Its  duty  of  notify' 
lag  hlia  ihflt  IL  blBM  was  aboat  t»  be  exploded 
br  cenalD  nluera  at  a  place  whicb  be  waa  ap- 
prrncblQE  li  not  demurrable  on  the  ground  that 
It  Bhowa  uiiOD  Its  face  tbat  Che  injury  was  due 
to  tbe  negligence  of  eermnts,  who,  thouKb  in  a 
different  braacb  of  tbe  aerylce,  were  Id  a  com- 
mon employmeut  witb  the  plalntllf.  But  one 
of  Ibe  grouuda  an  which  Hlllyer.  J.,  baaed  bia 
decision  wai  tbat  tbe  master' ■  duty  to  aelect 
bis  aervanta  carefnl];r  require!  hltn  at  least  to 
aee  Ibat  thoB4  who  labor  Id  one  departtueot  of 
bis  buBinesi  are  not  lojured  by  tboie  la  another 
- — a  mode  of  connecting  the  theory  ot  nonaa- 
■Iguable  dutlea  and  the  separate  department 
theorlei  which  bas  not,  so  far  as  the  present 
writer  knows,  bnn  luggested  elsewhere. 

III.  Ttiforj/  that  oomwiait  emploi/mmit  dependa 

OR  Idenlitjr  of  deportmonti   af  wort  or  oen- 

lociatiOK  af  diittos. 
a.  fdentftv  of  dtpartment,  at  a  tat,  gmteraits. 

Tbe  passage  quoted  In  II.  e,  aiipro,  from  tbe 
opinion  In  Farwell  t.  Boaton  i  W.  B.  Corp. 
(1842)  t  Met.  *9.  S8  Am.  Dec.  339.  abowi  tbat 
the  signlflcanm  of  aa  Identity  or  dltTercQce  ot 
tbe  departments  of  duty  to  wblcb  tbe  negligent 
and  Injured  aerraDts  belonged  baa,  from  the 
Tery  earliest  period  la  tbe  evolution  of  this 
branch  of  law.  been  a  subject  ot  discussion, 
and  the  phrase  "departmental  doctrine,"  or 
•ome  similar  combination  of  words,  li  now  not 
as  treqnently  met  with  la  reports  and  treatises. 

In  Clarke  t.  Penuilvaula  Co.  (1S92)  132  Ind. 
199.  IT  L.  B.  A.  811,  31  N.  B.  SOS,  the  coort 
speaks  of  the  "departmental  doctrine." 

The  title  of  chapter  V.  of  Mr.  McKlnney's 
work  on  Fellow  Scrranta  It  "The  Ditfertnt  De- 
partment Llinttationt." 

The  "leparate  department"  doctrine  la  re- 
ferred to  Id  Norfolk  &  W.  B.  Co.  v.  Nuckola 
<18e;j|   HI  Va.  185.  21  B.  E.  S42. 

Tbe  iholce  of  this  terminology,  bowever,  and 
the  pramlnence  given  to  the  coDceptlon  which 
it  represents,  are  rather  unfortunate.  The  con- 
flict between  the  cases  reviewed  In  tbe  preceding 
■ubdlTlsloni  and  those  which  now  demand  our 
notice  Is  a  clear  prnof.  if  any  were  needed,  of 
the     Inherent     Impossibility     of    (liEng.     upon 

tory.  tbe  meaalng  wblcb.  for  Juristic  purposes. 
Should  be  attached  to  tbe  word  "department.' 
While  It  la  agreed  oa  all  bands  that,  uader 
a  dltTeri  "    " 
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depanmeata  Is,  from  a 
logical  standpoint,  the  only  possible  one.  Oaly 
confusion  can  result  from  tbe  uaa  of  laogaaga 
which,  so  far  from  IndtcatlDg  tbe  elements  on 
whicb  tbe  aolulion  of  tbe  problems  In  this  class 
ot  cases  actually  depends.  Is  misleading  to  the 
extent  ot  suggesting  that  dlfterence  or  Ideotltj 
ot  departmeat.  Inatead  of  being  merely  proba- 
tive facts  raising  at  tbe  most  a  presumptloa 
for  or  against  tbe  servant,  nay  be  anally  de- 
terminative of  tbe  eilstence  or  abseace  ol  a 
common  employment. 

Tbe  terminology  criticised  la  doubtless  con- 
venient, as  a  meana  of  roughly  labellDg  tbe  na- 
ture ot  the  controversy  between  two  ochools  of 
opinion.  But  this  Is  scarcely  an  sdequats 
Just  I  Heat  Ion,  for  Its  retention  In  dlscuBsioni 
which  purport  to  go  below  the  surface  of  the 
subject.  lu  tba  ensuing  discussion,  therefore, 
the  cases  will  be  reviewed  under  a  classlflcaUon 
which  will  take  doe  account  of  the  merely  evi- 
dential character  of  the  facts  of  Ideatlty  or 
difference  ot  department. 

As  will  be  seen  from  the  Illustrative  cases 
tabulated  In  III.  1,  infra,  tbe  so-called  "de- 
panmeDtal  doctrine"  has  obtained  a  foothold 
In  comparatively  few  Jurisdictions.  The  deci- 
sions which  actually  turn  upon  It  seem  to  be 
coDBaed  to  IlllDOls,  Ulssourl.  Nebraska,  Indiana, 
LoDlslona,  Virginia,  Washlojcton.  West  VltglDls, 
Kentucky,  Utah.  Arliona,  and  such  Federal 
courts  Si  have  avowedly  followed  tbe  local  rule- 
There  is  some  wavering  apparent  in  the  views 
of  [he  courts,  as  dlBcloaed  by  the  rulings  prior 
to  Chicago  jt  N.  W.  U,  Co.  1.  Moranda  (lHT9t 
93  III.  £02,  34  Am.  Kep.  1S8.  In  that  declsloa 
the  earlier  cases  were  extensively  reviewed  and 
collated,  aad  the  opinion  Is  now  regarded  aa  the 
fountain  ot  law  upon  this  subject  Id  the  slate 
where  It  was  delivered,  as  well  as  In  tbe  others 
which  hive  adopted  tbe  same  doctrine.  It  over- 
ruled some  in  which  tbe  view  was  adopted  tbat 
the  fact  of  one  servant's  being  oecessarily  ex- 
posed, by  reason  of  the  nature  ot  his  duties,  to 
Ihe  risk  of  Injury  through  the  carelessness  ot 
another  JustlUcd  the  Inference  ot  coservlce. 
C-hlcsgo  &  A.  B.  Co.  T.  Uurphy  (18T0)  S3  III. 
330,  E>  Am.  Rep.  48 :  Valtes  v.  Ohio  &  U.  B,  Ca 
(1ST7)   85  III.  500. 

In   Corbett  r,    St.   Louis,   I.   M.   &   8.   B,   Co. 
(1S8T)  26  Mo,  App,  G21,  It  was  held,  rejecting 
Che  department  rule,  that  a  track  repairer  and 
trainmen  were  fellow  servants. 
Under  that  n 
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In  some  of  these  Its  application  Is  restricted 
by  doctrines  having  a  local  force. 

One  of  the  special  factors  to  be  taken  Into 
account  In  noting  the  results  of  the  decisions  !d 
Ketrtucky  Is  tbe  provIsloD  in  Gen,  Stat.  chap. 
BT.  I  3,  that  "punitive  damages  may  be  recov- 
ered  by  tbe  widow,  heir,  or  personal  represenln- 
tlvc  ot  any  person  or  persons  killed  by  the  wll. 
ful  a^lect  of  another  person,  company,  or  cor- 
poratiOD  or  their  agents."  Another  la  the  ex- 
treme doctrine  which  the  court  has  adopted  . 
respecting  tbe  effect  ot  any  Inequality  of  rant 
In  excluding  tbe  defense  of  coservlce.  Another 
Is  the  distinction  drawn  between  gross  or  wilful 
neglect  and  ordinary  neglect,  so  that  a  derell^ 
tlon  of  tbe  former  kind  by  a  fellow  servant  will 
sometimes  render  a  master  responsible  where. 
If  It  bad  been  of  the  latter  kind,  he  might  suc- 
cessfully bare  pleaded  comnioD  amployment. 


tsoo. 
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Ai  regard*  tbe  tiatata  It  hu  beeo  conatrued 
ma  but  ealarglng  tbe  common-law  rate,  or  pro- 
Tiding  a  remed;  unknown  to  tbe  common  law ; 
while,  "at  tbe  lame  Ume,  tbe  doctrine  of  tbe 
text-book!  aa  to  tbe  liability  of  the  employer 
for  tbe  acts  of  tbuse  In  his  employment,  except 
aa  to  the  degreea  of  negllBenee,  must  prevail." 
Case;  t.  LoulSTllla  &  N.  R.  Co.  Iisas)  84  Kj. 
7».  The  doctrine  of  common  employment  under 
tbli  atatnle  U  not  altered  by  the  Kentucky 
CoDBIItutlon  of  1891,  i  241.  providing  generil- 
IT  that  "whenever  the  deatb  of  a  person  shall 
result  from  an  Injury  InDlcted  br  negligence  or 
-wrongful  act,  then,  in  ever?  such  case,  damages 
may  be  recovered  for  such  death  from  the  cor- 
porations and  persoDB  so  causing  the  same." 
Edmonson  v.  Kentucky  C.  H.  Co.  (ISflB)  20  Ky. 
I^  Hep.  1208,  49  8.  W.  200. 

Thnt  there  waa  no  such  alteration  was  as- 
sumed In  Voli  V.  Chesapeake  ft  O.  E.  Co.  (1893) 
95  Kj.  188,  24  8.  W.  119,  though  tbe  point  was 
DM  directly  raised. 

The  net  results,  therefore,  aa  far  as  regards 
the  subject  now  under  discussion,  are  these : 

(1)  Where  tbe  negligent  and  Injured  servants 
are  In  different  departments,  the  master  Is  re- 
sponsible for  the  act  of  the  termer.  Here  the 
<ll (Terence  of  department  Is  sufficient  of  Itself 
to  exclude  the  defense  of  common  employment, 
and  neither  the  degree  of  negligence  nor  the 
Miperloilty  at  rank  enlera,  aa  a  material  factor. 
Into  the  caae.  Louisville  &  N.  B.  Co.  v.  FU- 
iKrn  (ISeS)  S  BuBh.  BT4,  99  Am.  Dec.  BSO 
(engineer  killed  by  uegllgence  of  section  fore- 
'n  one  case  liability  was  Imposed  for  the 
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spheres,  and  nelcber  could,  nor  was  required  to, 
know  whelher  the  other  was  properly  doing 
his  duty."  Illinois  C.  R.  Co.  v.  Ullliard  <18ee> 
ee  Ky.  691,  ST  B.  W.  TS. 

(2)  Even  though  the  negligence  of  the  flelln- 
i|uent  servant  may  have  been  gross,  tbe  action 
Is  barred  by  the  defense  of  common  employ- 
ment, where  he  is  In  the  same  department,  or 
tbe  same  "Qeld  of  labor,"  aa  the  Injured  serv- 
ant, and  not  of  a  higher  grade  than  the  litter. 
Tbe  remit,  for  the  purposes  of  this  rule.  Is  of 
course  the  same  whether  the  servants  are  on  an 
equality  or  not.  FortHlllStoneCo.v.Orm  (1888) 
84  Xy.  183  (workman  at  foot  of  incline  In  quar- 
ry kilted  by  wilful  neglect  of  workman  at  the 
top  in  allowing  loaded  car  to  run  down)  ;  Casey 
T.  Louisville  A  M.  K.  Co.  (1886)  84  Ey.  TO 
(here  the  negligent  servant  and  the  plaintiff's 
InteKtate  were  laborers  at  work  on  a  railway 
traoBportlng  earth  on  a  small  truck  to  the  cars, 
and  by  tarna  acting  as  brakeman ;  and  Che 
deatb  waa  caused  by  the  wilful  neglect  of  the 
former  while  he  was  handling  the  brakes)  ; 
Tois  V.  Cheoapeake  &  O.  R.  Co.  (18B3)  95  Ky. 
168,  24  S.  W.  IIB  (member  of  gang  of  pile  driv- 
ers. Injured  by  gross  neglect  of  a  fellow  work- 
man) ;  or  whether  tbe  injured  aervant  was  the 
bigber  In  rank.  Edmonson  v.  Kentucky  C.  R. 
Co.  (1809)  20  Ky.  L.  Bep.  1298.  49  8.  W.  200. 
Beversing  on  lehearlug  (1808)  48  8.  W.  879; 
former  appeal  (1894)  16  Ky.  L.  Bep.  4S9,  28  8. 
W.  789  {conductor  held  not  to  be  entitled  to  re- 
cover for  negllgeikce  of  engineer). 

When  a  number  of  persons  contract  to  per- 
form service  for  another,  the  employees  not  be- 
ing superior  or  subordinate  the  one  to  tbe  other 
In  its  performance,  and  one  receives  an  Injury 
by  the  neglect  of  tbe  other  in  the  discharge  of 
bla  duty,  they  are  regarded  as  aubatantlally  the 
agents  of  each  other,  and  no  recovery  can  be 
bad  against  the  employer.  Louisville.  C.  &  L. 
R.  Co.  T.  Csvens  (18T3)  9  Biisb,  SeS. 

Tbe  doctrine  that,  where  two  servants  are  in 
the  same  Held  of  labor,  and  the  same  grade  of 
employment,  neither  can  recover  from  tJie  mas- 
fiO  h.  R.  A. 
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fellow  servant,  applies  as  weii  tr 
der  the  atatnle  for  wilful  n^lecC  aa  to  a  com- 
mon-law action  for  neglect.  Edmouaon  v.  Ken- 
tucky C.  R.  Co.  (1896)  20  Ky.  L.  Rep.  1208,  40 
8.  W.  200. 

(3)  A  master  la  liable  for  Injuries  caused  by 
tbe  gross  or  wilful  negllgencB,  but  not  by  the 
ordinary  negligence,  of  a  superior  coemyloyee 
o*  the  Injured  servant  in  the  same  department. 
Louisville  k  N.  B.  Co.  v.  Collins  <186:»  2  Duv. 
114,  ST  Am,  Dec.  468  (laborer  usually  employed 
In  loading  cars  Injured  by  gross  negllgeuce  of 
engineer  while  he  was  assisting  the  latter  to 
right  an  overturned  locomotive)  :  LauJavllle  A 
N.  R.  Co.  V.  Robinson  {1868)  4  Bush.  507 
Ibrakemao  on  freight  train  mo  over  In  a  ynrd 
through  the  gross  negligence  of  a  swllcbman 
Rod  th*  engineer  of  a  paeaenger  train)  :  Louis- 
ville, C.  *  L.  B.  Co.  V.  Cavens  {1873)  0  Buah, 
SS9  (engineer  of  wild  train  killed  by  gross  Di- 
ligence of  conductor  of  regular  freight  train)  ; 
Loulffvllte  *  N.  R.  Co.  v.  Brooks  (1885)  83  Ky. 
129  (brakeman  killed  by  vrllful  negligence  of 
engineer)  ;  Louisville  *  N.  B.  Co.  v.  Moore 
(1880)  83  Ky.  6TI>  (brakeman  Injured  by  wilful 
neglect  of  conductor)  ;  Louisville  A  N.  R.  Co. 
V.  SbeeU  (1690)  11  Ky.  L.  Hep.  781,  18  B.  W. 
248  (yard -switch man  held  not  to  be  a  fellow 
servant  of  an  engineer  of  an  ordinary  train)  ; 
Louisville  &  >'.  R.  Co.  v.  Rains  (1803)  15  Ky. 
L.  Rep.  423.  23  8.  W.  B03  (engineer  of  a  train 
following  another  Injured  by  the  gross  negli- 
gence ot  conductor  of  the  latter  in  falling  to  set 
proper  danger  signals)  ;  Chesapeake,  O.  A  8.  W. 
R.  Co.  V.  Hoaklna  (180T)  19  Ky.  L.  Rep.  13B0. 
43  8.  W.  484  (similar  facts)  ;  Louisville  A  N. 
R.  Co.  V.  Sanders  (1898)  1»  Ky.  L.  Rep.  1941. 
14  a.  W.  644  {laborer  on  trestle  killed  by  gross 
negligence  of  his  foreman  or  some  other  supe- 
rior coempioyee)  ;  Louisville  A  N.  R.  Co.  v. 
Adams  (1800)  21  Ky.  L.  Rep.  498,  51  S.  W. 
577  (plaintiff  allowed  to  recover  for  the  death 
of  bis  intestate,  a  brakeman,  caused  by  the 
gross  negligence  of  the  engineer). 

The  test  of  common  employment,  when 
viewed  under  the  particular  aspect,  Is  that  tbe 
Injured  servant  Shalt  be  "Id  a  condition,  by 
reason  of  bla  equality  with  him  as  an  employe*, 
to  watch  over  and  provide  agalnat  bis  uegll- 
gence." Edmonson  V.  Kentucky  C.  R.  Co. 
(1899)  SO  Ky.  L.  Rep.  1298,  49  S.  W.  200. 

In  this  connectloQ  It  seems  to  be  a  coqcIubIt* 
presumption  that  the  subordinate  is  not  In  a 
conim(»i  employment  with  hla  superior,  for  the 
reason  that  his  aubordlnate  portion  Implies  that 
he  "bad  no  opportunity  to  eiercise  a  watchful 
care  over  tbe  superior,  that  he  bad  no  knowl- 
edge or  means  of  knowledge  of  such  superior's 
guali  11  cations,  nor  any  autborlty  to  realet  him 
or  cuutrol  hla  actions.  Louisville  A  N.  R.  Co. 
V.  Collins  (1865)  2  Duv.  114,  87  Am.  Dec.  486: 
Louisville,  C.  A  L.  R.  Co.  v.  Cavens  (1873)  9 
Buah,  550. 

'  the  above-cited  caaee.   It  will  ' 
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.  iblUty  Is  predi- 
cated solely  upon  the  degree  of  negligence  and 
the  superiority  of  rank.  It  follows  that  such 
1  ^_  .._  iji  jji^  same  depart- 


where,  under  the  theory  of  moat  courts,  the  de- 
fense of  common  employment  would  not  be  ex- 
cluded on  this  ground. 

In  Tenaeaaee  its  application  of  the  doctrine 
is  restricted  to  railway  companies  (Coal  Creek 
Mln.  Co.  V.  Davis  (1881)  00  Tenn.  Til.  IS  S.  W. 
38T),  a  distinction  which,  Iti  view  of  tbe  great 


Nrw  Jciubi  Codkt  or  Eruobs  a 


t  Appbau, 


Jdh^ 


dlTcnltT  of  vark  Khlch  remlta  from  the  i 
mouB  exteDt  of  many  mining  and  manuIactuTlns 
concerns   at  tbe  present  dar.  seems  quits  li 

In  other  slates  It  liaa  been  eipllcltlf  or  Tl 
tuall;  abandoned  In  the  more  recent  declaloi 

Georgia :  The  language  aseii  !□  the  earlj 
caae  Id  ivbich  tbe  doctrine  waa  Orot  propounded 
(Cooper  T.  Uulllna  (iseo)  30  Oa.  116,  Tfl  Am. 
Dec.  S38).  waa  thought  b;  tbe  same  conrt  In 
BlIlnElon  t.  Beaver  Dam  Lumber  Co.  (1893)  D3 
Ga.  G3.  19  S.  B.  21,  to  be  too  broad.  There  U 
a  decided  tendency  manifested  Id  the  latter  caaa 
to  approilaiate  to  tbe  doctrine  received  by  the 
majority  of  the  conrls ;  and  tbe  actual  decision, 
that  a  track  repairer  while  being  transported 
to  and  From  his  vock  Is  a  fellow  servant  of  the 
driver  of  the  engine, — cannot,  It  wonld  seei 
reconciled  wltb  the  IIIInolB  doctrlna.     See  III.  1, 

Indiana:  Madison  k  I.  B.  Co.  r.  Bacon 
llSnC)  e  Ind.  20S.  seems  to  be  no  longer  law. 
See  Uormley  v.  Ohio  &  M.  B.  Co.  (1880)  72  iDd. 
SI,  where  tbe  conflict  la  the  earlier  mllnga  is 
dlscaiaed. 

Virginia :  In  this  atate  the  doetrlDa  was  at 
one  period  accepted.  Torlan  v.  Richmond  A  A. 
R.  Co.  (188T)  8i  Va.  192.  4  S.  B.  339;  Moon  r. 
Blcbmond  *  A.  R.  Co.  (1881)  T8  Va.  745.  49 
—both  holding  that   a  track-re- 
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Ulehmond  &  D,  H.  Co.  v.  Norment  (1887)  84 
Va.  167,  4  S.  E.  SIl  ("overhauler  of  cars"  Is  not 
a  fellow  servsnt  of  a  conductor  and  engineer 
of  a  moving  train,  b;  whose  Degllgeiice  be  was 
Injured).  But  In  Norfolk  t  W,  B.  Co.  v.  Eton- 
nelly  (1892)  88  Va.  853,  14  S.  U.  S92.  a  decided 
diepoaitlon  was  sbown  to  revert  to  tbe  doctrine 
received  bj  the  majority  of  the  courts,  and  the 
reversion  seems  to  be  completed  In  Norfolk  ft 
W.  It.  Co.  V.  NuckolB  (1S9Q)  91  Va.  IBS,  21  S 
E.  342.  which  virtually  overrulea  the  earlier 
decisions,  so  far  as  they  rest  upon  the  theory 
ot  CDDsocIated  duties,  though,  upon  the  facts, 
thex  are  perhaps  suBlalnabte  as  sppllcatlona  ot 
the  rule  that  a  master  is  liable  where  hia  own 
negligence  concura  with  that  of  a  fellow  serv- 
ant. The  lateat  case  bearing  upon  the  Question 
Is  Ecklea  v.  Norfolk  &  W.  B.  Co.  (18981  BO  Va 
69,  25  9.  E.  MS,  but  II  Mmply  decides  that  a 
fnight  condDctor  cauDot  recover  for  Injuries 
due  to  the  acta  of  the  eagloeer  or  Qremsn — a 
conclusion  which  would  clearly  follow  under 
either  theory  of  common  employment.  In  thla 
state,  therefore.  It  would  seem  that  dllTecence 
o(  department  Is  now  msterlal  only  in  ao  far 
as  It  tends  to  negative  contemplation  of  the  risk 
Seo  Norfolk  *  W,  R.  Co.  v,  Nuckols  (1890)  Bl 
Va.  195,  21  a.  E.  342. 

tJtab  :  Here  the  cases  cited  In  III.  I,  Infra, 
do  not  seem  to  have  been  Eormally  overruled, 
hut  Ihey  ore  certainly  Irreconcilable  with  the 
receDt  declalon  in  atepbanl  t,  SontberD  P.  Co. 
I1SB9)  IB  Utah.  198.  67  Pac.  34.  which  dis- 
tinctly embodies  the  theory  that  tbe  servaDt's 
contemplation  of  the  risk  Is  the  sole  teat  of  com- 
mon employmenl. 

&IOBt  ol  the  courts  wblch  apply  the  so-called 
"departmental  doctrine"  refer  It  to  the  concep- 
tlona  explained  In  the  next  section.  But  In 
some  ot  the  caaes  there  ts  no  format  adoption 
of  the  theory  of  consociation,  and  II  would 
Mem  that.  In  at  leaat  a  portion  of  tbese,  the 
decision  Is  Independent  of  that  theory,  and 
based  npon  the  simple  notion  that  the  dntles 
of  the  aervanlB  were  so  related  in  respect  to 
closeness  or  remoteoesa  that  It  was  or  was  not 
proper  to  Impute  to  each  of  them  an  acceptance 
of  the  risks  arising  from  tbe  other's  negligence. 


gMups  of  fact*  are  praetleallr  identical  which- 
ever of  these  forma  ot  tha  "departmental  doc- 
trine" may  be  applied  to  tbe  solution  ot  tha 
caae,  It  Is  not  deemed  worth  while  to  attempt 
auy  discrimination  between  the  two  classes  o( 
decisions.  Indeed  the  Una  of  demarcation  be- 
tween them  Is  so  obscure  that  the  task  ot  segre- 
gation would  bs  extremely  dllEculC,  It  not  Im- 
posslble- 
tk  CoiuDciatlon  of  dstfet,  m  a  le$t  of  common 

In  II.  tflpm,  are  set  forth  the  reanlts 
of  coDitmIng,  from  one  standpoint,  tbe  general 
proposition — aa  to  which  there  Is  no  disagree- 
ment among  the  authorities — that,  aa  all  aerv- 
anta  of  tbe  same  master  ere  prima  tacle  In  a 
common  employment,  a  servant  wbo  is  Injured 
by  one  ot  his  coemployees  Is  necessarily  de- 
barred from  recovery  against  the  master,  nn- 
less  this  presumption  Is  overcome  t>r  evldenca 
showing  that  the  relation  between  tbe  duties  ot 
the  Injured  and  tbe  delinquent  servants  was 
such  as  <o  render  it  Improper  to  Infer  an  Implied 
stipulation  on  the  part  of  the  farmer  to  accept 
the  riaka  of  Injury  from  the  acu  of  the  latter- 
According  to  the  casea  there  cited  the  propriety 
or  Impropriety  of  such  an  inferenco  Is  deur- 
mlued  solely  by  Inquiring  whether,  under  the 
circum stances,  the  carelessness  of  a  servant 
whose  regular  functions  were  those  discharged 
by  the  delinquent  was  so  likely  to  be  harmful 
to  the  plaintllT  that  the  latter  must  have  an- 
deratood  that  the  peril  to  which  be  might  at  any 
moment  be  expoaed  by  such  careleasness  waa  a 
natural  and  normal  Incident  of  hla  employment. 

Under  this  theory,  It  wilt  be  observed,  the 
fact  that  there  was  a  certain  Intimate  consocia- 
tion ot  duties  may  be  impotunt.  not  as  a  start- 
ing point  for  an  Inquiry  on  the  aame  lines  as 
that  In  tbe  cases  to  be  presently  discussed,  bnt 
as  Indicating  that  the  negligent  servant  was 
one  of  those  whose  negligence  waa  llkety  to  bs 
Injurious  to  the  plaintiff.  Such  consocintlon  Is 
sometimes  noted  by  courts  wblch  have  rejected 
the  "departmental  doctrine."  St.  Louis  S-  W- 
R.  Co.  V-  Henson  (1895)  61  Ark-  302,  32  S.  W. 
10T9.  The  negative  aspect  of  this  conception 
Is  obaervable  In  such  cases  aa  Nortbern  1'.  B. 
Co.  V.  Hambly  (1S04)  154  U.  S.  349.  38  L.  ed. 
1009.  14    Sup.  Ct.  Bep.  B83,  where  the  depart- 


ot  the 


k  of  Injury  ti 


,   If   1 


implated. 


apecillc  rulings  rp-ferreil  to  In  the  foi; 
tlons  wltb  those  already  reviewed,  that  In 
many  Instances  the  plaintilf'B  Inability  to  re- 
cover la  equally  unquestionable,  whether  bla  re- 
lation to  the  delinquent  servant  Is  determined 
by  tbe  test  ot  cunsoclatlon,  as  explained  below, 
or   by    the    test   of   contemplation    of   the    risk. 

a  common  employment  Is  described  in  the  opin- 
ions of  courts  which  apply  tbe  doctrine  of  con- 
BDclated  dutlea  are.  In  fact,  often  so  general  aa 
to  give  no  Intimation  of  the  characteristic  and 
distinctive  conceptions  underlying  that  doc- 
trine. Compare,  tor  example,  the  following 
phrases  with  those  quoted  in  I-  c.  «upro.  "direct- 
ly co-operating  with  each  other  In  the  same  line 
of  employment," — Chicago  &  A.  B.  Co.  v. 
O'Brien  (18B5)  155  III.  630.  40  N.  E.  1023:  di- 
rectly co-operating  In  the  particular  business, 
—Chicago  &  A.  R.  Co.  T.  Hoyt  (18871  122III. 
369,  12  N.  E-  225 ;  In  tbe  same  line  of  employ- 
ment.— Chicago,  B.  A  Q.  R.  Co.  v.  Young 
(1887)  26  III.  App.  lis:  "In  the  same  Una  ot 
employment,  and  directly  co-operating  In  tha 
particular  business  then  In  hand."— •lillnolB  C. 
B.  Co.  T.  Swisher  (I8B7)  74  III-  App.  164.  Con*- 
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iwre  North  ChkasD  Street  R.  Co.  t.  Conway 
(1S96)  76  III.  App.  6S1,  where  a  eerrant  li  said 
<o  t>e  a  (ellow  eervant  o!  cfther  emploje™  whoaa 
labor*  '-cllrectlj  co-operate"  with  hit  own  In 
Cbe  particular  work  In  which  the;  ara  eaf[ag«d. 
"Co-operitloD"  In  the  "particular  bualnesi  la 
hand"  Taa  alio  deemed  to  let  In  ttie  deFenae 
In  Card  t.  Eddr  (1694)  129  Uo.  SID,  SB  L.  B. 
A.  S06,  28  S.  W.  9Ta. 

Of  the  (act  that  the  two  doctrine*  coTer  thli 
«ammon  ground  an  IlIegUlnMte  dialectic  D>e 
aeema  to  have  been  made,  where  the  court.  In 
what  la  tiellered  to  be  the  earliest  reported  case 
Id  which  the  doctrine  ol  conaoclated  duties  waa 
.adopted,  la;*  itcea*  upon  the  fact  that  In 
Prleitiej  t.  Fowler  (183T)  8  Ueea.  *  W.  1.  I 
Murph.  &  □.  SOS,  1  Jur.  967,  the  plaintiff  and 
Ilia  coierTaut.  the  conductor  of  the  van,  were 
Intlmatelr  associated  In  the  business  Intrusted 
to  tbem  br  the  common  employer."  Oil  I  en- 
water  T.  Hadieon  &  I.  B.  Co.  (ISMJ  S  Ind.  339, 
«l  Am.  Dec.  101. 

Tbe  rationale  of  the  case  cited  was  wholly 
<IlireceDt  from  what  tbls  comment  seems  to 
intimate.  It  ma;  be  noted,  moreover,  that  the 
Influence  ol  the  doctrine  of  consoclated  duties 
vpon  Judicial  laosuage  and  reasoning  Is  aome- 
tlmea  traceable  even  In  Che  opinions  ol  courts 
In  which  it  has  not  been  lormailj  adopted  oi 
^Ten  deflnltWely  rejected. 

In  MlsslBslppE.  where  tbe  department  doctrine 
-does  not  prevail  (McUaater  v.  Illinois  C.  R.  Co. 
(JSST)  eS  Ulss,  264.  4  So.  S9),  the  court  once 
remarked  that  the  w^tetj  of  emplojees  la  more 
effectually  secured  l>y  making  it  tbe  inteteat 
.and  the  duty  of  each  one  to  observe  the  conduct 
«f  tbe  others,  eo  aa  to  be  associated  aa  far  as 
firacClcBble  with  the  prudent  and  the  cautious. 
New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Hucbes 
<]8T3)  49  Hlsa.  2!j8. 


Bnt  w 


arts] 


vinE  "contracted 
asBoclated  with  each  other  bj  reason  of  their 
'Muployment,"  It  la  apparently  meant  that  one 
did  not  contemplate  the  risk  of  tbe  other's  nes- 
JiKCDce.  Nashville  &  C.  K  Co.  v.  Carroll  (18T1J 
*t   Helsk.  347. 

But  by  the  courts  with  whose  decisions  wears 
now  concerned  th la' comprehension  by  the  plain- 
tiff of  the  likelihood  ol  Injury  Is  not  cegBrdcd 
as  being  of  itself  sntUcient  to  preclude  blm  from 
maintaining  tbe  action.  The  dialectic  itartlng- 
polnt  of  the  so-called  "departmental  doctrine," 
.■■  explain ed  In  what  may  be  considered  the 
leading  case  on  tbe  subject,  la  that,  as  tbe  prln- 
<:lple  of  respondeol  superior  "Is  founded  on  the 
-erpedlency  of  throwing  the  risk  upon  those  who 
can  beat  guard  against  it"  (Btiaw,  Ch.  J.,  In  Fai- 
weil  T.  Boston  &  W.  R.  Corp.  (1842)  4  Uet.  49, 
38  Am.  Dec.  SS9),  the  question  how  tar  that 
principle  should  be  QuallQed  tn  tbe  caae  of  in- 
juries caused  by  the  negligence  of  fellow  serv- 
ants "must  torn  upon  the  proper  consideration. 
In  each  class  of  cases,  of  what  ruling  will  In 
fact  throw  the  risk  upon  those  who  ci 
xuard  againat  It, — of  what  Is  demanded  _  .  . 
mote  In   the  hlgheat  decree  tbe   well-being  of 

Id  Chicago  A  H.  W.  B.  Co.  v.  Horanda  (18T9> 
^S  III.  302,  the  eonrt  aald ;  -The  best  Interests 
of  society  demand  that  all  business  should  at 
all  times  be  ao  conducted  that  the  least  possible 
harm  oball  be  caused  thereby  ;  that  all 
.and  especially  all  servants  controlling  danger- 
ous instrumental  I  ties,  shsl!  constantly  use  ' 
care.  The  position  that  the  well-being  of 
ety  in  early  days  demanded  in  such  casei 
rule  rctpondeal  (upcHor  was  sustained  upon 
(he  view  then  taken  of  the  usual  subordlnatloi 
«f  servants  to  tbe  will  of  tbe  master,  and  thi 
osual  devotion  of  tbe  servant  to  the  Interests 
£0  L.  R.  A. 


e  master.     It  seems  to  have  been  wisely 

thought  that  tt  would  Induce  greater  cantlon 
0  avoid  Injury  to  others,  it  serv- 
ant* knew  that  the  master  must  answer  for  such 
Injury,  and,  also,  that  the  responsibility  of  tbe 
~~~ater  In  aucb  case  would  usually  incite  blm 
greater  vigilance  In  promoting  tbe  desired 
;loa  In  bis  servant*.  Where  serv- 
ants are  habitually  conaoclated  In  tbelr  dally 
duties  (as  mast  servants  were  at  an  earlier  day 
In  England),  they  may  well  be  supposed  to  have 

promote  In  each  other  caution,  by  their  counsel, 
exhortation  and  example,  at  least  equal  to  that 
of  the  master,  and  perbaps  greater.  In  auch 
case  the  well-being  of  aoclety  does  not  seem 
to  demand  that  tbe  master  should  be  made  to 
anawer.  In  cases  where  be  bad  done  all  that  he 
ought  to  do,  and  the  Injury  was  to  one  snch 
servant  and  from  the  negligence  of  another. 
The  vigilance  of  such  servant*  In  such  case  may 
well  be  eupposed  to  have  a  greater  sc 


Injury 


[  his  c 


t   by 


if  each  one  knows  that  neither 
I  have  any  redress  (or 
tgllgence  of  the  other. 


not  consoclated  In  the  discharge  o 
— where  their  employment  does  n 
operation,  and  does  not  bring  ther 
Into  such  relations  that  they  can  e 


1  In- 


!  of   proper 
of  the  rule 

holding  the  master  reaiKinslble  for  damage  re- 
sulting from  tbe  negligence  of  one  of  his  serv- 
ants seems  reasonably  to  apply  witb  as  greet 
inger  were  the  party  Injured. 


:e  of  one  servant  upon  another  In  the 
relied  u 


they 


caution  CI 
1  case,  tor  that  can  o 
re  co-operating  o 


brought  together 
.1  dntles.  or  where  there  1b  habit- 
Then.  Indeed,  In  cases  where 
they  cannot  be  supposed  to  have  In  their  pow- 
er in  any  way  to  promote  caution  In  each  other, 
the  well-being  of  aoclety,  if  it  Is  to  have  any 
such  aecurlty,  must  depend  entirely  upon  the 
vlgilnneo     ■     ■ 


lotion 


ach  of  bis 


1  the 


protect  tbe  r 
liability.  Hence,  the  master  must  In  such  case 
be  held  responsible  (or  the  neglect  of  hi*  serv- 
ant. .  .  ,  The  line  of  argument,  briefly 
stated,  Is  this:  The  andent  common-law  rule 
which  holds  a  master  (even  in  cases  where  be  Is 
guilty  at  no  fault}  responsible  for  the  neglect 
of  his  servant,  where  a  third  person  suffers 
damage  from  the  negligence  of  sucb  servant, 
rests  entirely  upon  considerations  of  Its  practi- 
cal effect  upon  society, — upon  considerations  o( 
policy ;  and  these  considerations  of  policy  rest 
upon  the  Idea  that  tbe  subordination  of  the 
servant  to  tbe  will  of  the  maater,  and  bis  devo- 
tion to  tbe  intereats  of  tbe  master,  give  blm, 
under  that  rale.  Incentives  to  caution  be  ivould 
not  otherwise  have,  and  upon  the  idea  that  tbe 
rule  will  Incite  the  master  to  greater  vigilance 
In  the  selection  of  prudent  servanls.  and  to 
greater  leal  In  tbe  eierclse  of  his  Influence  over 

casea.  When  tbe  reason  of  the  rule  ceases,  the 
application  of  the  rule  ought  also  to  cesee ;  and 
especially  Is  tbls  true  ot  a  rule  which  rests. 
not  upon  Its  own  Justice,  but  solely  upon  con- 
siderations of  policy.  Where  servants  of  the 
same  master  are  directly  co-operating  with  each 
other  in  a  particular  bnaineas  at  the  time  of 
tbe  Injury,  or  are.  by  their  usual  duties,  brought 
Into  habitual  consociation.  It  may  well  be  sup- 
posed that  they  hate  tbe  power  of  influencing 
each  other  to  tbe  exercise  of  constant  cantlon 
In  the  master's  work  (by  their  example,  advica. 


New  Jbuut  Coubt  of  Esbou  abd  Afpsua, 


JVHK, 


■nd  encDurngemeuC,  aad  b;  reporCInc  dellnquei 


3  the  □ 


a  great 


r,  deBree  than  the  master.  It, 
then,  each  lucti  Mrvant  koowi  that  neither  he 
nor  bla  fellow  eerrsnt,  If  injured  bj  the  other's 
negllgeaoe.  »□  haie  redreai  agalDSt  the  master. 
he  hna  aucb  loceatlre  to  cotkBtant  care,  and  audi 
InceDIiTe  to  the  exercise  ol  bis  InSuence  upon 
hlB  lellov  to  Incite  him  to  conatant  care,  that 
tbe  wetl-belos  ot  aocietf  In  auch  caae  does  not 
demand  that  the  master  be  made  to  anawer. 
The  aame  con  side  cat  lona  oif  luUcr  which,  to 
avoid  Injuries  to  third  persons,  usually  demand 
Ibal  the  master  be  held  responsible,  aeem  plaln- 
Ij  not  to  demand  It  In  tbe  case  ot  such  coserv- 
anta  But  tbongb  serrants  are  emplojed  by  the 
aame  muater,  and  are  engaged  in  doing  parts  of 
•ome  great  woclc  carried  on  by  tbe  master,  still, 
unless  either  their  duties  are  such  that  the; 
usually  bring  about  personal  association  be- 
tween sucb  eervanls,  or  unless  they  are  actually 
co-operating  at  the  time  of  the  injury  In  the 
bnslness  In  hand,  or  In  the  same  line  ot  employ- 
ment, they  have  generally  no  power  to  Incite 
each  other  to  caution  by  counsel,  eihortatlon, 
or  example,  or  by  reporting  delinquencies  to  the 
master ;  and  the  well-being  of  society  In  lucb 
caae    must    depend    upon    the    derotlon    of_  the 


of  tbe  : 


f  the  a; 


r.  and  the 


else  of  due  care  by  his  servant ;  and  to  bring 
these  Instrumentalities  into  action  It  becomes 
necessary  (as  In  the  caae  of  an  injury  to  a 
•trSQger)  to  adhere  to  the  general  rule  that 
tbe  master  must  answer  for  the  neglect  ot  Ills 
servant,  and  this,  aa  already  suggeBled,  because 
the  facts  are  such  that  society  cannot,  in  such 
1    Itself  o(  the 


tr  tor  w 


tbe  necessary  opportnnlty  for  Its 
hence  must  depeod  for  Inducemeots  to  caution 
which  are  supposed  to  follow  the  general  rule 
ta  tbe  master's  Ksbliltr." 

Under  such  e  theory  the  servanfa  capacity 
(or  self-pro  tec  I  Ion  necessarily  becomes  tlie  nltl- 
mate  controlling  consideration  upon  which  the 
servant's  right  to  recover  depends,  and  the  ex- 
istence ot  common  employment  resolves  itself 
Into  the  Inquiry  whether  there  was  auch  a  re- 
lation between  tbe  duties  of  the  negligent  and 
delloquent  servants, — such  eonaoclaClon  and  co- 
operation in  the  performance  of  tbe  work  ~'~ '  ~" 


lelng  d. 


tbat  auch 


e injury 


other  of  tbe  meana 
le  following  subdlv 


BBonably  tea 


(nued. 
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The  means  of  self -protect!  on  which  the  con- 
soclstion  doctrine  contemplates  may  be  analyzed 
as  follows :  The  doctrine.  It  may  be  remarked 
in  passing,  has  also  been  Juatiiled  by  the  broad 
coDsldemtlon  sped  fled  Id  the  subjoined  passage. 
"When  the  law  of  fellow  oervaots  was  tlrst  aa- 
Dounced,  business  enterprises  were  compara- 
tively small  and  simple.  Tbe  servants  of  one 
master  were  not  numerous.  They  were  all  en- 
gaged In  the  purmit  ot  a  simple  and  common 
undectaklng.  Now  things  have  changed.  Large 
enterprlaea  are  conducted  by  persons  or  by 
poratlons  employing  vast  numbers  ot  serv. 
divided  Into  classes,  each  pursuing  a  different 
portloa  ot  the  work,  and  each  practically  Inde- 
pendent ot  the  other.  The  old  reasous  do  not 
apply  to  tbe  new  conditions."  Union  P.  B..  Co. 
V.  EricksoD  (lSe4]  41  Neb.  1,  29  L.  R.  A.  13T, 
DO  N.  W.  3*T. 

The  simple  character  of  operations  In  tbe  In- 
dustrial enterprises  of  earljr  times  Is  also  re- 
ferred to  Id  nammarberg  v.  St.  Paul  &  T.  Lum- 
ber Co.  (1BS8)  19  Wash.  337,  G3  Pac.  T2T. 

fiO  L.  R.  A. 


Bnt,  In  view  of  the  tact  that  the  doctrine  an- 
tagonistic to  that  of  aasoclated  duties  grew  op 
and  was  steadllr  adhered  to  by  nearly  eiery 
court  long  after  tbe  development  ot  some  ot 
tbe  largest  railway  systems  In  Kngiand  and  th* 
United  Ktatea.  It  would  seem  that  no  greet  im- 
portance can  be  properly  atiacbed  to  Ibis  cun- 
alderatlon.  The  reasons  ot  the  rule,  In  this 
piriat  of  view,  have  not  undergone  In  receut 
times  any  such  malarial  change  aa  would  Justltr 
a  change  in  the  rule  Itself.  (1)  £:ach  servant 
will  be  able  to  take  appropriate  measures  to 
ward  oE  tbe  danger  which  may  he  created  by  an 
act  ot  negligence  already  committed  or  on  the 
point  ot  beluf  committed,  by  a  eoemployee  while 
the  work  Is  actually  In  progreo.  (3)  BacU 
servant  will  be  able  U  leaaen  tbe  risk  of  Injury 
by  eierclalnc  upon  bis  eoemployee  an  Influence 
calculated  to  promote  caution  and  diligence  on 
the  Utter'a  part.  (3)  Each  servant  will  be 
able  to  protect  blniulf  against  the  peril  ot 
future  repetitions  ot  the  negligent  act  of  any 
particular  eoemployee  by  reporting  tbat  act 
lo  their  common  superior,  and  thus  insuring 
that  the  dellnqnent  will  bs  more  carefully  super- 
vised, or  In  extreme  case*  discharged. 

Tbe  Judicial  treatment  of  tbe  elementary  con- 
ceptions which  underlie  the  doctrine  of  associa- 
ted duties  is  not  always  either  adequate  or 
foriDBlly  precise  In  particular  cases.  Sometlmea 
only  tbe  poGsesslon  or  lack  of  an  opportunity  to 
observe  the  coempioyee'a  conduct  is  alone  ad- 
verted to,  and  no  allusion  la  made  to  the  meea* 
ot  self-protection  which  such  an  opportuniijr 
contera  on  the  servant. 

In  Moon  v.  Richmond  A  A.  B.  Co.  (1684)  7& 
Va.  746.  49  Am.  Eep.  401  (overruled  in  Vir. 
glnla).  recovery  was  allowed  limply  on  the 
ground  that  tbe  two  servants  "were  not  coem. 
ployees.  thrown  together  In  a  common  dnty,  and 
having  opportunity  to  observe  and  Judge  of  the 
halilta  and  quailOcatlona  of  each  other." 

m  Illinois  C.  R.  Co.  V.  liiiiiard  (1896)  B8  Sy. 
S84,  37  S.  W.  75.  coaerrlee  was  negatived  on 
tbe  ground  that  the  servants  "acted  In  dlfTerent 
spheres,  and  neither  could  nor  was  required  to 
know  whether  the  other  was  properly  doing  hta 
duty." 

In  otber  cases  we  find  a  reference  merely  to 
tbe  first. mentioned  meana  of  self-protection 
secured  by  the  opportunity  of  observation,  but. 
possibly  owing  to  Its  obvious  character,  tbe  In- 
vlances  of  its  mention,  either  apart  from  or  Id 
conjunction  with  tbooe  to  be  next  cooaldered. 

See  Klees  T.'  Chicago  *  B.  I.  B.  Co.  (1B96)  88 
111.  App,  241.  where  tbe  eilstoice  of  common 
employment  was  predicated  from  tbe  (act  tbat. 

as  between  the  servants,  there  was  a  necessary 
dependence  on  each  other's  care  and  vigilance 
for  their  mutual  safety. 

In  Uammariiecg  t.  St.  Paul  &  T.  Lumber  Co. 
(1S1)8|  19  Wash.  GST.  5S  Pac  72T.  eoservlc* 
was  negatived  on  the  ground  that  tbe  servants 
had  "no  opportunity  to  use  precautious  against 
each  other's  negligence." 

Tbe  doctrine  has  been  said  to  have  no  appli- 
cation where  there  la  no  right  or  oi^iortunity  of 
aupervlsion,  and  no  right  or  opportanity  tn 
avoid  tbe  negligent  acta  ot  another,  without  dis- 
obedience to  the  orders  of  bis  Imniedlate  super- 
ior. North  Chicago  Rolling  Ulll  Co.  v.  Johnson 
(ISBS)   114  111.  E>7.  29  N.  B.  186. 

It  Is  said,  tbe  doctrine  "reats  upon  tbe  theory 
Ihst  tbe  vast  extent  ot  the  buaineas  ot  railway 
compsoles  has  led  to  the  division  of  their  busi- 
ness Into  separate  and  diet  in  ct  departments ; 
that  by  reason  of  thia  division  a  servant  In  one 
branch  or  department  ba(  no  aort  of  association 
or  connection  with  one  in  another  department; 
tbat  this  absence  of  aaaodatkin  gives  snch  sarv- 


lom 
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uit  DO  opportnnLtr  Ol  obMrrlng  tbe  eb&raeter 
ar  >  Ki-Tant  In  another  department  ol  labor  and 
do  opporlunitj  to  suard  agalnat  tbe  negligence 
of  aacb  servant."  Coal  Creek  MId.  Co.  t.  Daila 
(18)11)  00  Tenn.  711,  18  B.  W.  887. 

This  iwEsaee  aeems  to  Indicate  aame  ablttlDg 
at  grouDd  wben  It  1*  compared  with  an  earlier 
oplDlDD  at  tbe  anme  oourt  In  NashTllle  ft  C.  U. 
Co.  V.  Carroll  (18T1)  B  Helek.  8*7,  when 
court  reaaoaed  thua:  "The  rule,  we  bold, 
not  be  beld  la  apply  aa  between  an  employee 
la  one  department  of  tbe  work  of  a  railroad 
panr,  separate,  dlatlnet.and  apart  from  the  i 
of  tbe  other  employee  by  whom  be  la  Injured. 
wbo  bai  no  Immediate  or  neceaATj  conne 
w-ith  Ibe  work  In  wblcb  tbe  Injured  employee 
is  engaged,  further  than  being  In  employment  " 
the  same  niad  and  by  the  aame  companr.  wbi 
the  Injury  Is  caused  by  the  negligence  or  ca 
ieaenesa  or  wont  of  eklll  o(  such  employee 
■gent  or  tbe  company  In  the  performance  ol  tbe 
work  of  aueb  eompany.  .  .  .  We  con  see  no 
principle  ot  connection  between  employees  at 
different  grsdea  and  Id  different  depactmeDteand 
tlcda  of  labor,  aepacate  from  eocb  other,  upoo 
>  raltroad,  npoa  nhlch  tbe  exception  can  fairly 
atODd.  Tbii  caie  Tery  well  llluatrates  tbe  rale 
we  have  laid  down.  Hinton  was  a  trackman 
'boas',  a>  he  la  called,  employed  by  tbe  company 
In  keeping  In  order  and  repolr  a  section  ot  tbe 
road.  As  such,  be  had  no  necessary  connection 
or  ■uoclatlon  with  tbe  conductora  and  em- 
ployees who  were  engaged  In  running  tbe  pessen- 
ger  tralne  under  tbe  direction  ot  the  general  su- 
perintendent of  tbe  company.  They  were  sepa- 
rate and  distinct  in  Chair  employ  meats,  and  the 
one  had  In  nowise  contracted  to  be  associated 
with  tbe  other  by  reason  ot  their  employment." 

In  other  Judicial  statements  oIIubIod  la  made 
to  one  of  the  two  remaining  means  at  selt- 
pcotcetlOD  In  terms  vfatcb.  If  tekea  literally, 
would  warrant  the  Inference  that  It  was  regard- 
ed as  the  sole  ratioiuile  of  tbe  doctrine. 

Thus,  on  tbe  one  bond,  la  sn  early  Georgia 
declalon.  apparently  the  second  explicit  recog- 
nition ot  the  doctrine,  the  Impossibility  ot  their 
exercising  a  corrective  Influence  over  each 
other's  conduct  was  put  forward  as  the  alagle 
groQQd  ttpou  wblcb  the  court  denied  the  negli- 
gent aad  Injured  secyaota  to  be  In  a  common 
employment.  Cooper  t.  Mulllns  (1860)  30  Ga. 
148.  76  Am.  Dec.  838,  where  the  court,  referrli« 
to  the  eiceptloQ  to  the  rule  ot  reepondeat  Ht- 
tnrior  created  by  the  doctrine  of  common  em- 
ployment, said  :  "8uch  an  eiceptlon  has  been 
recognized  In  some  modem  cases,  bnt  when  con- 
fined within  the  reason  on  which  It  la  founded. 
It  can  have  nn  appHcaCloD  to  this  case.  That 
reason  Is  one  ot  public  policy  to  secure  to  tbe 
public  a  more  falthtnt  service  from  employeei  od 
railroads,  steamboats,  and. other  branches  of 
business  wherein  the  safety  and  property  of  tbe 
public  are  Involved,  by  making  It  the  Interest  of 
each  one  of  such  employees  to  look  after  and 
encourage  tbe  carefulness  and  fldellty  at  all 
the  reat.  This  reason  can  have  no  application 
to  employees  whose  idtuatlons  allow  tbem  no 

ccptlon  operates  as  a  penalty,  and  to  Impose  the 
penalty  wben  there  Is  no  opportunity  of  exerclB- 
Ing  that  saperrlslng  care  which  It  Is  Intended 
to  enforce  la  sheer  cruelty.  .  .  .  Nor  can 
It  be  extended  to  other  employees  who  from  ojiy 
cause  sre  not  Id  a  sltoatlon  to  exert  such  an 
Influence  on  their  fellows.  It  follows,  there- 
fore, that  the  eases  to  which  this  exception  ap- 
pllea  ore  only  those  where  the  servant  receiving 
tbe  Injury  Is  engaged  with  the  servant  Inflicting 
It  Id  a  common  baalDeas  where  he  has  on  op- 
portoDlly  to  exercise  a  care  over  bla  negllsence." 
M  L.  R.  A. 


(Tblt  case  IK  perbapa,  overruled.     See  III.  b. 

In  Illinois,  alao,  the  same  coucepllon  la  tho- 
one  wblcb  Is  onJlnarlly  emphasised  ia  the  short- 
er enunclatloni  of  the  doctrine. 

In  several  recent  coses  It  la  laid  down  that,  In 
order  that  one  shall  be  the  fellow  aervant  of 
another,  their  duties  must  be  "such  as  to  bring 
theni    into   habitual    assoclBllon,    so    that    they 

other,  promotive  of  proper  caution."  Jollet 
Steel  Co.  V.  Shields  ri8H0|  1S4  III.  200,  25  N. 
E.  sag  :  Chicago  ft  A.  R.  Co.  v.  May  {1GS4)  108 
111.  288 :  Chicago  &  B.  I.  R.  Co.  v.  (ieary  (1884) 
110  111,  38^t:  North  Cbi-jago  IlolllDg  Mill  Co.  T. 
Johnson  (18S5)  114  111.  57.  2S  N.  R.  186  l  Ed- 
ward HInea  Lumber  Co.  v.  Llgas  (1888)  172  111. 
315,  HO  N.  E.  225,  AOrmlng  (1896)  68  III.  App. 
""      Chicago  &  A.  K.  I "     '"" 


111.  ; 
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Shield*  (1883)  146  III.  ( 

cage  ft  A.  H.  Co.  V.  Kelly  (1889)    12T  III.  887, 

21  N.  B.  203. 

And  tbe  same  remark  Is  applicable  to  some 
ot  the  language  used  In  Missouri  (aee,  for  ex- 
ample. Card  T.  Eddy  (1694)  129  Uo.  510,  36  L. 
K.  A.  806,  28  8.  W.  9T9)  :  In  Kentucky  (when 
the  servant  "is  told  that  this  care  and  prudence 
Is  his  only  remedy  against  danger  from  the  neg- 
llgencB  ot  those  employed  with  blm.  It  not  only 


e  that 


other 


exerclae  the  s 


C.  ft  L.  H.  Co.  V.  Cavena 
11873}  0  Buob,  5S9)  :  In  West  Virginia  (Madden 
V.  Chesapeake  ft  O.  B.  Cu.  (18SU)  ^3  W.  Va. 
JIO,  5T  Am.  Sep.  895)  ;  and  In  Nebraska   (la  a 


[narked  that  tbe  servants  had  "no  control  over 
the  other  eervants,  no  opportunities  of  Judging 
of  their  emc'         ■■     •-  ■       -   -    -  -  - 

son  (1894)  4 
347). 

On  the  other  hand,  tbe  commoa  employment 
la  sometimes  predicated  from  the  mere  (act 
that  the  servants  In  question  were  "engaged  In 
a  common  work,  and  were  so  aliuated  that  they 
coDid  obsei-ve  Che  conduct  and  delinquencies  of 
each  other  and  report  to  a  common  master." 
Bbeebnn  v.  Prosser  (1603)  55  Uo.  App.  569. 

A  case  In  which  this  aspect  of  the  servant's 
capacity  to  protect  himself  will  naturally  pre- 
sent Itself  to  tbe  eicluslOD  of  tbe  others  natu- 
rally arises  where  tbe  negligent  and  Injured 
servants  were  worklug  under  different  supervis- 
ing officers.  Tbe  Inability  ot  tbe  letter  servant 
to  protect  himself  by  complaining  of  delin- 
quencies committed  Is  then  apt  to  be  put  for- 
ward as  tbe  moat  prominent  feature  In  the  re- 
lations between  the  servants.  Thus,  In  Dixon 
V.  Chicago  &  A.  R.  Co.  (1891)  lOB  Uo.  413,  IS 
L.  R.  A.  T92,  19  .1.  W.  412,  we  flnd  Barclay.  J.. 
arguing  thus ;  "In  the  case  in  hand  the  nuater 
place  the  deceased  quarrjmao 


d  the 


agemeoC  Cotally  apart  from  each  other.  They 
were  not  'acting  under  the  same  Immediote  dl-  - 
rectlon.'  Missouri  P.  R.  Co.  v.  Mackey  (ISST) 
12T  D.  8.  208,  32  L.  ed.  106.  8  Sup.  Ct.  Rep. 
1181.  Each  looked  to  a  different  Individual  ns 
tbe  master's  repcesenUtive  tor  directions  In  bla 
work,  and  bad  no  practical  connection  with  tbu 
superior  who  guided  and  supervised  tbe  acu 
and  conduct  ot  tbe  other.  It  Dlion,  Instead  of 
being  killed,  had  merely  noticed  repeated  acts 
of  negligence  by  tbe  trainmen  In  omitting  to 
signal  Its  approach,  what  could  he  have  done  to 
correct  such  course  of  conduct,  and  Insure  bla 
owD  safety?  Complain  to  bis  foreman?  The 
torenwD  directing  his  work  had  no  power  to 
dlocharge  or  to  control  the  trainmen  referred  to. 
Tbe  theory  that  a  servant  entering  employment 
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ai>T  tiXrij  be  coniMercd  to  ■nume  the  rlski 
(■■Dong  others)  of  iKisslble  Injur?  Irom  the  oeg- 
IlKence  of  bis  fellow  workmen  <now  moat  tre- 
queiitly  mentioned  B«  the  groundwork  of  the  ex- 
emption) can  hBTfl  no  Just  or  losleal  applkallon 
where  tbe  luppoaed  fellow  BeriBnlB  &re  eo  wide- 
ly severed  by  the  division  of  tbe  employer's  busi- 
ness that  neither  cbd  hsTe  a  readj  appeal  to  an; 
common  superior.  hsTing  power  to  require  (aod, 
If  need  be,  to  enforce)  correct  and  careful  con- 
duit on  th(>  part  of  the  otber.  Such  an  appeal 
furnished  to  the  •errant  the  mcang  to  avert,  or 
at  leail  to  diminish,  the  dnngers  arising  from 
Incompetency  or  carelessness  on  the  part  of  bis 
fellows.  But  when  that  appeal  is  Imposalble. 
by  reason  of  tbe  total  ssTerance  of  their  Selds 
of  labor  and  of  tbe  control  to  which  they  lev- 
-crally  are  subject,  we  arorehend  there  la  llttia 
left  of  recognlaabte  principle  upon  wblcb  serv- 
ants BO  situated  con  be  Bupposed  to  have  mata- 
ally  assumed  the  risks  of  each  otber's  negli- 
gence. Workmen  ao  dlataotly  related  to  each 
other  Id  the  master'a  service  as  the  quarrymen 
.and  the  train  operatives  are  scarcely  more 
nearly  allied,  for  all  practlcaJpurposesofmutual 
observation,  vigilance,  and  protectloD,  than  are 
the  aervantsirf  different  I ndependeat  contractors, 
engaged  in  separate  branches  of  labor  upon  a 
eommon  enterprise  (though  we  do  not  mean  to 
Imply  that  the  legal  relations  between  tbem  are 
Identical).  Employees  of  Che  latter  class  are 
universally  held  not  telknv  servants  within  the 
rule  under  dlscussloa." 

That  this  litnorlng  of  one  or  other  of  these 
methods  of  self -protection  Is  purely  aceldental, 
aDd  possibly  explicable  by  tbe  clrcumstaaces  of 
the  case  wblcb  naturally  directed  the  attention 
of  the  court  to  this  aspect  of  the  evidence  Is 
shown  by  the  fsct  that  the  courts  whose  ded- 
Hlona  have  Juat  been  cited  do  not  fall  to  men- 
tion both  methods  In  Ihelr  more  formal  enun- 
clailons  of  the  doctrine  of  nssoclated  duties, 

Speaking  of  the  prior  decisions  Id  Missouri, 
the  court  said  In  Relyea  v,  Kanaas  City.  Vt. 
8,  &  O.  R.  Co.  (1802)  112  Mo.  88,  18  L.  H.  A. 
817.  20  S.  W.  4S0.  They  "reject  the  rule  of 
eiemptlon.  .  .  .  that  all  are  coeervanta 
who  are  enffajted  by  the  same  master  In  carry- 
ing on  some  general  enterprise,  no  matter  how 
dirrerEct  and  disconnected  the  work  may  be. 
They  BSKrt  the  more  reasonable  and  Juat  rule. 
Ibnt  tbey  are  eoaervants  who  are  so  related  and 
associated  la  their  work  tb&t  they  can  observe 
and  have  an  Influence  over  each  other's  conduct 

lag  power  ;  and  they  are  not  eoaervants  who  are 
engaged  In   dllTerent  and   distinct  departmeata 

In  Parker  v.  Hannibal  &  St.  J.  R.  Co.  (ISSl) 
109  Mo.  362.  18  L.  R.  A.  802,  19  B.  W.  1119. 
where  It  was  held,  by  a  majority  of  four  Judges 
to  three,  that  a  trackman  engaged  In  ballast- 
ing a  trerk  wna  In  a  common  employment  with 
the  men  haudllng  the  ballast  train,  the  court 
said:  "The  real  and  only  point  of  dlatlnctlon 
(1.  e.,  contrasting  their  position  with  that  of 
■trancerst.  It  seems  to  ua.  arises  out  of  the 
tnrt  tbat  the  serrantB  are  so  associated  and  re- 
lolPd  in  the  performance  of  their  work  that  they 
can  observe  and  influence  each  other's  conduct, 
ard  report  any  dellnqnency  to  a  correcting  pow- 
er. To  Bay  a  clerk  engaRed  Id  an  office  making 
out  pay  rollB  for  a  railroad  company  la  a  fel- 
low servant,  within  the  rule  of  exemption,  with 
those  engaged  In  operating  trains,  la  out  of 
alt  renaon.  Guided  by  tbe  real  reason  for  tbe 
rule.  It  seema  to  ua  It  should  be  applied,  and 
applied  only  In  Choae  easea  where  tbe  Bervant 
Injured  and  tbe  one  indicting  the  Injuries  are  so 
associated  and  related  In  their  work  that  they 
can  observe  and  bava  an  Inflaeoce  over  each 
XO  L.  R.  A. 


other's  condnct,  and  can  r«port  dellnqaendes  to 
a  common  correcting  power  or  head.  In  short 
they  should  be  fellow  servanla  In  fa^.  and  not 
simply  In  dialectic  theory.  If  In  separate  and 
distinct  departments,  so  ttiat  the  circumstances 
Just  stated  do  not  and  cannot  exist,  then  they 
are  not  fellow  Bervants  within  any  Just  or  fair 
meaning  of  the  rule." 

The  reason  of  the  rule,  when  applicable,  la 
that  each  aervant  engaged  in  the  same  depart. 
ment  of  buslneas.  for  the  safety  of  all  ahall  be 
Interested  in  secnrlng  a  faithful  and  prudent 
discbstxe  of  dcty  by  hla  fellow  aervanls.  or 
that  they  ahall  report  to  the  master  any  delln- 
guenoles  of  thooe  engaged  with  them  In  the 
performaoce  of  duty.  Kyon  v.  Chicago  &  M. 
W.  R.  Co.  (18T1)  SO  111.  ITl,  14  Am.  Bep.  33. 

The  object  of  the  rule  ia  to  make  each  serv- 
ant vigilant  In  seeing  that  the  othere  are  care- 
ful, prudent,  and  faithful  In  tbe  discharge  of 
their  duty,  and.  It  not,  that  It  shall  be  to  their 

Pittsburgh,  n.  W.  ft  C.  H.  Co.  v.  Powers  (1874) 
74  111.  B41. 

In  Daniels  v.  Doion  P.  B.  Co.  (1890)  6  CUh. 
SGT,  23  Pac.  702,  the  rule  Is  laid  down  as  fol- 
lows: "In  order  to  conitltule  serranls  of  one 
msBter  fellow  aervanta,  wlthla  tbe  rule  re- 
tponOeat  luperlor,  they  must  be  engaged  In  tbe 
same  line  of  work,  be  under  the  control  of  the 
same  foreman,  be  employed  and  discharged  by 
the  aame  heed  of  tbe  department  in  which  they 
work  ;  that  they  labor  together  In  such  personal 
relations  that  they  can  exercise  an  influence 
upon  each  other  promotive  of  proper  caullon 
In  respect  of  their  mutual  safety ;  that  they 
shall  t>e  at  the  time  of  the  Injury  directly  co-op- 
erating with  each  other  in  the  particular  busl- 
neaa  In  hand,  or  that  their  mutual  duties  sbsti 
bring  them  Into  habitual  consociation,  as  that 
they  may  exercise  an  Influence  upon  each  other 
promotive  of  proper  cautlon.andtobeso  situated 
In  their  labor,  to  some  extent,  to  supervise  and 
watch  the  conduct  of  each  other  as  to  akiii. 
diligence,  and  carefulness."  Bee  alao,  tbe  quo- 
tation from  the  opinion  In  Chicago  ft  N.  W.  B. 
Co.  V.  Moranda  (ISTB)  D8  111.  302,  SI  Am.  Hep. 


It  la  obvious  that,  wherever  tbe  duties  of  tbe 

negligent  servant  relate  to  the  providing  or 
maintaining  of  safa  InBtrumentalltiea,  and  thoso 
of  the  Injured  servant  to  tbe  use  of  those  In- 
strumentalities, the  master  may  usually  be  held 
liable  either  on  the  ground  of  a  difference  ol  de- 
partment or  on  the  ground  that  the  delinquent 
was  a  vice  principal.  Such  cases  are  those  in 
whicb  tbe  injury  was  caused  to  the  Qrst-meD- 
tloned  of  the  pairs  of  employees  mentioned  la 
the  subjoined  Hat :  ' 

Bervanta  who  fumlah  rolling  atock  and  those 
vrho  use  It.  Chicago  ft  N.  W.  R.  Co.  v.  Jackson 
(18T0)  SS  111.  4B2,  8  Am.  Rep.  861;  Pittsburg. 
Ft.  W.  ft  C.  E.  Co.  V.  Powers  (1ST4)  74  111,  341 
(orffiieniJo)  ;  Toledo,  W.  ft  W.  H.  Co.  v.  lugra- 
ham  (1878)   77  III.  809.  , 

Servants  who  are  charged  with  the  duty  of 
supplying  safe  machinery,  and  those  who  are 
engaged  In  operating  the  machinery,  are  said 
In  one  caae  to  be  employed  In  "dletlnct  and  In- 
dependent departmenta  of  service,"  Ford  v. 
Fltcbtiurg  R,  Co.  (1872)  110  Mass,  240.  1-1  Am. 
Bep.  H98.  (ruoted  In  Hough  v.  Teiae  ft  P,  R.  Co, 
(18T9)  100  V.  a.  21S.  2E  L,  ed,  S12. 

A  superior  servant  performing  nonasslgnabi* 
datles  spoken  of  as  being  "Id  a  dllTerent  de- 
partment" from  men  under  him.  Hoon  v.  Rich- 
mond ft  A.  B.  Co.  (1884)  78  V«,  746,  49  Am. 
Rep.  401. 
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RIcbmond  &  A.  11.  Cu.  (16HT)  84  Va.  192.  4  8. 
B.  333  ^  M'lon  r.  RIchmoLd  A  A.  K.  Co.  (1884) 
78   V>.  74u.  4U  Am.  Rep.  401. 

Id  Northei'D  P.  R.  Co.  v.  Hamblf  (1804)  154 
U.  8.  349.  38  L.  ed.  1006,  11  Sup.  Ct.  Rep.  0S3. 
th«  courl;  scmdi  Ln  1I>  iisuineat  JnclLned  to  ap- 
proTe  □[  thr  cBiei  vhlch  hold  that  perioni 
whoae  duty  11  Is  to  keep  rallraad  can  Id  (ood 
order  and  repair  are  Dot  eoiased  In  a  common 
«mplo;meDt  Ritb  tboH  who  ma  or  operate 
them,  for  the  reasoa  that  their  departmenli 
*  r  distinct  that  cod  temp  la  lion  of  the 


rcctlj  rDled  upon,  aod 
moQly  applied  bj  the 
caeee  la  that  of  a  noDaaaignaoiiiij  or  aunes. 

The  fact  tbat  Ihli  particular  tjpa  o(  caaea 
admit!  of  a  double  aolution  hag  l«d  to  aoms 
confuBlon  In  the  aixumenta  of  the  courti.  ThJa 
la  what  la  appareDilj  tbe  earliest  declalon  Id 
IlllDola  vhlcb  1b  baaed  dlatlnctl;  od  the  grouDd 
that  the  aetTanta  were  cot  In  the  aame  llDe  of 
employment ;  the  court  rellea  to  aome  extent  on 
tbe  doctrine  of  a  nonanliaabllltr  of  dullea, 
and  aUBlalna  Its  concluaJona  bj  nillnEa  wblcb 
•Towedlj  r«»t  upon  that  doctrine;  Chicago,  B. 
*  Q.  B-  Co.  V.  Gregorj  (1871)  68  111.  2T2, 

And  tbe  same  teadencj  to  a  waverlog  between 
two  theorlea  la  alao  natlceabl«  In  aome  later 
caaea  Toledo,  W.  k  W.  R.  Co.  t.  Hoore  (1876) 
7T  111.  217  ;  Toledo,  W.  *  W.  E.  Co.  T.  Ingrabam 
(18TS)  77  III.  809.  Compare  Central  Trust  Co. 
T.  Wabaab.  St.  L.  ft  p.  B.  Co.  (1888)  84  Fed. 
Hep.  616 :  aee  aubd.  1,  1,  a,  infra. 

Such  orerlapplDg  of  doetrlnea  la  not  an  oa- 
common  situation  In  Jarlapnidence,  and  la  ea- 
peclatl;  frequent  Id  Che  law  relating  to  em- 
ployers' liability.  In  the  present  lastance  It 
need  not  produce  any  embarrassment  If  coDrt 
and  coDnael  realize  adequately  the  distinction 
between  the  alternatlTe  theories,  and  declare 
ItleiDly  wbetber  it  la  iDtended  to  rely  upon  one 
or  Iwtb  of  ihem. 

It  1*  scarcely  neceassry  to  point  ont  that  If 
tba  *econd  o(  (be  palra  of  aerranti  enumerated 
sttpra  were  tbe  delinquent,  there  could  be  no 
ncoTerr  except  nndsr  the  doctrine  of  associated 
4atle& 
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In  some  recent  cases  full  effect  U  gWen  to 
the  principle  that  common  employment  la  e«- 
■enttally  a  matter  whicb  hinges  on  tbe  ques- 
tion whether  them  waa  a  coDsoclatlon  of  dutiea. 
■ud  all  that  aucb  coaaoclstlon  brings  wltb  It, 
■od  tbe  concIusloD  Is  adopted  tbat,  although  the 
negllgebt  and  Injured  aerranti  may  bare  beeu 
employed  by  their  master  to  aaslat  In  transact- 
ing what  are  undeniably  dllterent  and  dlittuct 
brancbea  or  departments  of  bis  bualneaa  this 
(act  will  not  Deceasarlly  negative  the  existence 
of  a  common  employmeat.  Coder  such  clr- 
eu  ma  lances  If  their  naual  duties  bring  them 
Into  habitual  association,  so  that  they  may  ei- 
«rclae  a  mutual  Influence  upon  each  other  pro- 
motive of  proper  caution,  such  persona  may 
Xfll  be  fellow  servants.  JoUet  Steel  Co.  v- 
Shlelda  (ISSS)  14S  111.  803.  S4  N.  E.  IIOS,  Af- 
firming (1892)  45  III.  App.  453  (disapproving 
tnatructlon  llmltlog  fellow  servants  to  persons 
In  tbe  same  line  of  emplu;  meat)  :  (Chicago  &  A. 
R-  Co.  V.  Kellr  (188S>  137  111.  637,  31  N.  E.  mer  In  kicking 
^0  L.  K.  A.  29   , 


a03 ;  Clerelaiia,  C.  C.  k  8t.  L  E.  Co.  v.  Mc- 
Laughlin (1894)  SS  111.  App.  63. 

Ad  Inatructlon  has  been  iproved  to  the  ef- 
fect tbat  a  section  foreman  who  ausislned  In- 
juries alleged  to  be  dne  to  the  Degllgenca  of  aa 
engineer  In  falling  to  observe  a  signal  Sag 
placed  on  a  bridge  upon  wblcb  he  was  working 
was  not  «  fellow  servant  of  such  engineer,  II 
they  were  "employed  In  dilTereQt  deparlmeula" 
and  were  "wholly  separated  and  disconnected 
from  each  other  In  the  performance  of  (beir 
[renpeclivej  duUea."  Teorla.  D-  A  &  B-  Co.  T. 
Rice  (1S93)  144  111.  227.  33  N.  B.  9B1.  The  ob- 
jection   mta    made    that 


lltrerenc 


ery.   v 


t  then 


mply   I 


aald 


e  prevented  thia  con- 


,  Pitt  aba  rg, 
Lo.  y.  fowera  UBi*)  74  11],  34], 
dlallDctiy  laid  down  tbat  ths 
which  tbe  defense  of  commoD  em- 
'aliaMe  la  "where  they  are  en- 
■me  (lepBrlmeDt  of  business." 
Eddy   (1805)    129  Mo.  610.  38  L. 


gaged  in  tl 
In  Cnrd 
R.  A,   806,   28   B. 
(1894)    28  S.   W.   753.   tbi 
trine  la  tbua  discussed ;     "From    thi 


of  t: 


ruling 


1  employment   1 


D   dllferi 
r  diner 


t   Im- 


mediate beads,  are  not  absolute  tests  of  t: 
iationahip  the  servants  of  the  deparlments  bear 
to  each  other,  as  It  aSecta  the  liability  or  ex- 
emption of  the  master.  It  the  servants  were, 
'   tbe  time  of  the  Injury,  actually  co-operadiig 


togctiiei 


In  the  particula 
wouio  oe  fellow  sen 
noCwlthsIandlnB  they 
Brnpioj-ed,   and    their 


I.  they 
r  me  time  belnic. 
ive  been  regularly 
y  dutlei  required 
tnem  to  work.  In  omerent  departments.  In- 
deed, while  co-operating  In  tbe  same  work  tbe 
eervant  would  be  engaged  in  tbr  department  Id 
wblcb  the  worii  was  required,  and  .uDder  the  di- 
rection of  the  agent  of  tbe  master  In  charge  of 
it.  It  might  be.  and  doubtless  often  la,  tbs 
case  that  the  dutiea  Id  distinct  dfpnrtmeDta  are 
BO  blended  as  to  make  it  diQlcuU.  if  not  Impoa- 
Bible,  to  determine  in  which  the  work  Is  dooe. 
Should  the  employees  of  a  freight  train  be  en- 
gaged In  eselstlbg  trackmen  Id  unlosdlng  a  car 

nnt  but  be  regarded  aa  fellow  servants  in  re- 
spect to  the  particular  work  In  wblcb  Ibey  ara 
engaged,  though  this  general  employment  was 
in  different  departmental  and  under  different  au- 
perlntendenta.  and  though  the  work  may  have 
been  directed  by  one  or  both.  They  would  have 
equal  opportunity  of  observing  and  inHuencing 
..._   ___.  .  ..t._    .     though  their  gen- 


indoct  of  eacb  o 
eral  work  brought  them  into  hab 
tlon.  Now  It  aeema  to  me  perfectly  clear  that 
la  the  act  of  the  flreman,  wblcb  resulted  In 
ibe  Injury  to  plaintiff,  Ibe  two  servants  were 
co-operating  together.  In  respect  to  Ibe  per- 
formance of  the  act  a  duty  devolved  upon  each. 
One  was  required  to  deliver,  and  the  other  to 
receive,  the  meaaage.  Though  tbe  respective 
duties  were  very  simple,  that  fact  did  not 
change  the  relationship  of  those  performing  It. 
Not  only  tbat,  but  the  evidence  shows  It  waa 
one  of  tbe  ordinary  duties  of  the  service,  often 
performed.  Each  nnderstood  by  signals  from 
tbe  other,  what  waa  required  of  him." 

So,  a  watchman  employed  by  an  Itlnerarj 
ahow  company  Is  a  fellow  servant  of  one  em- 
ployed to  maintain  discipline  among  the  em- 
ployepB  of  the  company,  and  the  company  la 
not  liable  for  the  destruction  of  personal  prop- 
erty of  tbe  latter  by  tbe  negligence  of  the  for- 
._  ....^.__ ^  itove  placed  In  a  car  ussd 
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for  tha  kccommodatloD   ot  tbe  tmptojtet.    u 

wbJIe  the[r  Bervlces  OlITered  In  kind,  and  bolb 
differed  from  the  services  ot  otbi 
the;  all  co-operuled  <o  the  same  end.  tbe  coniluct 
and  maintenance  of  the  defendant's  bualnees  la 
and  about  wblch  the;  were  particularly  ecn- 
plojed.  McKar  t,  Buffalo  Dili's  Wild  West  Co. 
(189S)   IT  Mlac.  eOl,  40  N.  Y.  6upp.  092. 

The  CDDVcrse  ot  this  doctrine  Is  that  serranti 
working  Ip  the  same  department  are  not  fel- 
low servants  within  the  rule  aa  to  the  master's 
liability,  uuleas  they  direct);  co-operate  with 
each  other  in  the  same  line  of  employment,  or 
by  their  usual  duties  are  brought  Into  habitual 
aasoclatlaa  so  tba.t  they  may  eierdse  a  mutual 
Influence  upon  each  other  promotive  ot  proper 
caution.  Chicago  ft  A.  R.  Co.  v.  O'Brien  <189G) 
1S3  III.  GSO,  40  N'.  E.  1023,  AfflrmlDg  (1SS3)  S3 
III.  App.  19S  (Beetlon  band  and  member  of 
fence  gang  held  not  to  be  coservanti  aa  matter 
of  law).  The  theory  ot  plaintiffs  case  was 
that  while  returnlnf;  from  work  the  hand-car 
upon  which  he  was  rldlog  was  run  down  by  tbe 
Other  car  on  which  were  the  members  of  the  other 
gang.  There  was  evidence  that  tbe  feoc 
was  subject  to  the  aupervlalon  of  the  aectii 


workonblBSectlon. 


oof  tl 


two  gongs  of  men  worked  togethi 
duties  were  tbe  same.  There  was  also  evidence 
tending  to  show  that  tbe  two  forces.  In  going  to 
aad  retumlbg  from  their  daily  tabor,  were  more 
or  less  frequently  thrown  together;  but  this 
occurred  only  casually,  and  rather  by  accident 
than  necessarily  In  tbe  performance  of  their 
duties.  It  was  held  "too  clear  for  argument 
that  from  these  facts  the  Jury  might  properly 
And  that  at  the  time  of  the  alleged  Injury  the 
plaintiff  was  not  co-operattng  with  the  other 
servants,  and  tbst  bis  duties  in  no  way  brought 
him  Into  habitual  association  with  them  In  such 
a  way  thai  he  might  eierclse  aa  Influence  upon 
thpm  or  they  upon  him,  promotive  of  proper 
caution  for  their  personal  safety,"  The  opin- 
ion then  proceeds  thns :  "It  Is.  however,  said 
that  rbe  law  of  this  state  Is,  'that  servants 
working  In  the  same  department  or  In  tbe  same 
line  of  duly,  when  no  question  ot  vice  principal 

■tated  la  any  of  the  cases  above  referred  to, 
nor  is  our  attentlob  called  to  any  to  that 
effect.  Mr.  Justice  Scholfleld,  Id  North  Chi- 
cago Rolling  UJIl  Co.  V.  Johnson  {ISSSI 
114  111.  ST,  29  K  B.  188.  stated  the  rule 
to  be,  from  the  cases  tbere  dtad,  -tbst  the 
servants  of  tbe  same  master,  to  be  coemployees. 
■0  as  to  eiempt  the  master  from  liability  on 
account  of  Injutlea  suslaloed  by  one  resulting 
from  tbe  negligence  ot  the  other,  shall  be  di- 
rectly co-operallng  with  each  other  In  a  par- 
ticular business, — t.  e.,  tbe  same  line  of  employ- 
ment,— or  that  their  usual  duties  shall  bring 
them  lato  habitual  aaaoclatlon  so  that  they  may 
«ierclBe  a  mutual  laaueace  upon  each  other 
promotive  ot  proper  caution.'  The  eipresslon, 
'the  same  line  of  employment'  la  here  expressly 
glveo  tbe  same  meanlni;  as  tbe  preceding  words, 
'in  a  particular  bualness,'  In  which  tbe  servants 
must  'be  directly  co-operating  with  each  other.' 
To  hold,  broadly,  that  all  'servants  working  la 
the  same  department'  are  fellow  servanta  would 
pracUcally  abolish  the  rule  ot  this  court,  as 
dietlagulBhed  from  that  at  common  law  and 
held  by  other  courta." 

In  Parker  v.  Hannibal  k  St.  J.  R.  Co,  (ISBl) 
lOa  Mo.  1162.  IS  L.  R.  A.  802,  IS  8.  W.  1110, 
Thomas,  J.,  In  commenting  on  an  earlier  case 
(SQlllTan  T.  Missouri  P.  R.  Co.  (1888)  OT  Mo. 
lis.  10  a.  W.  B52),  anld:  Sullivan  was  a  track- 
walker, and  was  killed  by  the  negligence  of  the 
employees  In  charge  ot  a  paasenger  tivin.  It 
was  btAi  they  were  not  (ellow  aerranta.  Upon 
BO  L.  H.  A. 


what  theory?  Upon  the  theory  atone  tbaC  the- 
conductor  and  those  employed  with  bim  In  run- 
ning tbe  train  represented  the  master  and  stooi^ 
Id  bis  st«Bd.  It  is  said  Sullivan's  duty  waa  to 
keep  the  track  clear,  and  hence  he  was  not  per- 
tormlug  the   same  kind  of   work  the   trainmen 

engaged  In  the  same  general  work,  that  Is,  la 
operating  tralBc  on  a  railroad.  He  kept  the 
track  clear  while  the  trainmen  nn  the  train  on 
the  same  track.  They  were  all  employed  aad 
paid  by  the  same  master  to  aid  In  carrying  o: 


1  the 


t   is. 


Illogical  to  predicate  a  right  to  recover  in  such 
case  upon  tbe  ground  that  Sullivan  and  tbe 
trainmen  wefe  engaged  In  differentklndsof work. 
And  tbe  learned  Judge  goes  on  to  point  out 
that  the  true  ground  of  the  decision  was  that 
Che  servantc  were  Dot  "consoclated"    in    their 

Compare,  also,  Bobbotd  v.  Chicago  Sugar 
Ref.  Co.  (1802)  44  III.  App.  418,  as  stated  la 
III.  t,  intra.  But  In  the  natnra  ot  the  case, 
the  instaaoes  In  which  the  condltlooa  of  com- 
mon employment  would  not  be  present,  ss  be- 
tween servants  in  the  same  department,  muit 
be  rather  rare,  and  there  are  not  wanting  Uls- 
souri  aad  Illlaola  caaes  In  which  there  Is  laid 
down  a  doctrine  which  is  practically  Indistln- 
gulshable  from  a  rule  which  would  make  Identity 
of  deportment  absolutely  conclusive  Bgalnat  the- 

In  Missouri  tbe  fact  that  the  two  employees, 
were  working  together  under  one  common  direct- 
ing superior  aeems  to  be  conclusive  aa  to  com- 
mon employment.  Foster  v.  MIssoucl  P.  R.  Co. 
IISBS)  116  Mo.  188,  178,  21  S.  W,  918.  Com- 
pare Ryan  v.  McCully  (1894)  123  Mo,  838,  2T 
S.  W,  ass.  The  situation  thus  deemed  Co  he 
declBlTe  must  obviously  exist  wherever  the  two 
servants  were  la  the  same  department,  ualeas 
It  is  Intended  to  eonflne  the  words  "directing 
superior"  wltbla  eittremely  narrow  limits.  But 
the  remarks  In  tbe  O'Brien  Case,  commented  oa 
supiD,  show  that.  In  Jlllnols.  at  all  events,  this 
Inference  will  only  be  drawn  where  It  appears 
tbst  accident  occurred  while  tbe  controlling 
authority  was  actually  being  exercised.  Were  It 
not  for  the  explanations  In  tbla  cose,  tbe  prln. 
clple  that  an  Identity  of  d 


action 


might  a 


be  deemed  deduclble  from  the  earlier 
of  the  same  court,  that  employees  of  the  same 
master,  to  be  fellow  servants  so  as  to  exempt 
the  mssler  from  liability  on  account  of  Injuries 
suBtnlned  by  one  reaultlag  from  the  negligence 
of  tbe  other,  must  be  directly  co-operating  in 
the  particular  business,  or  their  usual  duties 
must  bring  them  Into  habitual  a^ociatlon,  Bo- 
that  they  may  exercise  a  mutual  influence  upon 
each  other  promotive  of  proper  caution.  Chi- 
cago A  A.  B.  Co.  V.  Hoyt  (1887)  123  III,  36B,  12 
N.  S.  225;  North  Chicago  Rolling  Mill  Co.  v. 
Johnson  (laOS)  114  III,  6T,  20  N.  E.  180;  Chi- 
cago &  N.  W.  R.  Co.  V.  Snyder  (1886)  117  III. 
378,  T  N.  B.  604. 

The  direct  co-operation  here  spoken  ot  must 
□ow  be  taken  to  mean  something  dtatlnct  from 
co-operation  In  the  same  department.  Thst  tbe 
negligent  and  injured  servants  were  under  dlt- 
ferent  "directing  superiors"'  will,  of  course,  *[ltl 
less  exclude  the  defense  of  common  employment 
than  a  difference  ot  department.  That  defense 
win  still  prevail  If  they  were  engaged  In  the 
same  line  of  employment,  such  aa  necessarily 
brought  them  Into  frequent  contact  with  eadi 
other  In  the  prosecution  of  their  work.  Chicaga- 
h  A.  R.  Co.  T.  O'Bryan  (1884)  IS  111.  App.  1S4, 
where  the  question  was  whether  gangs  employed 
a  car  shop  and  a  machine  shop,  baCweei» 
which  cars  were  couatantl;  being  moived.  wer*' 
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th*  Jnry  that  men  are  not  fellow  MrTBOti, 
where  "tbe;  are  not  co-operKtlng  wttb  eacb 
otlier  In  &ay  panicQJar  business  or  work,''  since 
a  ]ur;  would  probably  undernanCl  these  words 
u  requiring  the  parties  to  be  en^ged  In  doing 
exactly  the  same  work  at  the  same  place  aud 
under  the  wme  foreman. 

Since  the  question  "whether  or  not  two  per- 
f  fellow 


from 


of  all  CI 


espectlVB  duties  performed  by  theoi 
and  tbelr  respecilve  relations  to  the  buBlaesa 
Beneralty  and  toward  each  other  in  the  pertorm- 
aoce  ot  Ebelr  respecclTe  duties"  (LebanoD  Coni 
t  Macb.  Aiao.  v.  Zerwlck  (180S)  77  111.  App. 
486),  It  U  error  to  Rive  an  Instruction  Ihat  to 
coaatltute  coservlce  It  la  eaaentlal  that  the 
•errants  shall  be,  at  the  time  of  the  iQjuiy.  di- 
rectly co-operatlDg  with  each  other  In  the  par- 

ThlB  doctrine  as  Co  the  noueoncluslve  effect 
->f  proof  that  the  departments  were  different  or 
dentlcal  Is  B  necessary  corollary  of  the  theory 
that  codsoclatloD  la  tbe  appropriate  test  of 
commoD  employment.     ID  courts  whlcb  do  ooC 


Employ 


C  airectly  t 


Identity  l< 


that  t 
h  difference  c 


a.  tupra,  ad  flnem)   sui 
'I  nalurally  decisive,  as.  wnen  iney  ara 

lilsbed  there  Is  no  fartber  qoeitlou  of 
(&et  to  be  determined.  Only  one  deduction  of 
law  can  ba  drawn  from  a  glveo  predlcamend 
and  as  tbe  deductions  in  tbe  present  Instance 
moBC  be  aatltbetlcaJ  and  complementary.  It  fol- 
lows that,  as  a  matter  of  law.  a  difference  of 
department  will  nesatlTe  coaerrlce  (NashTllle  & 
C.   R.  Co.   V.  Carroll    (1871)   S   Helsk.  347    (as 

teaoB  K.  Co.'(1R9S|  CO  La.  Ann.  188,  23  8o.  S42, 
Following  UcNaughton  T.  Caledonian  R.  Co. 
19  Be.  Seaa.  Caa.  2d  Serlea.  271:  LoulBTllle  i 
N.  R.  Co.  T.  Vllbem  (1668)  B  BuBh,  B74,  99 
~  .t  Identity  of  department 


n   that   defen 
(188G)  S4  Ey.  1 


Fore 


'.  Cheaapeake  & 
u.  H.  1.0.  xmaai  a&  Ky.  1S8,  24  B.  W.  IIS  : 
lAUlsTllle  k  N.  R.  Co.  V.  RoMnaon  (ISeS)  4 
Bush.  507;  KdmonsoD  T.  Kentucky  C.  R.  Co. 
(1808)  20  Kj.  L.  Hep-  1296.  4S  S.  W.  200; 
LouiSTllle.  C.  &  L.  B.  Co.  y.  Cavena    (1873)   9 

It  win  be  noticed  that,  so  far  as  regards  the 
power  of  the  court  to  make  a  peremptory  rul- 
ing, tbe  same  situation  arises  when  tbe  erldeuce 
clearly  shows  the  eilslence  or  absence  of  con- 
See  III.  g,  infra.  But  the  ruling 
_  jcu  iiiade  with  resiwct  to  thn  furit  "  ■ 
of  c 


On  the  one  hand,  personal  acquaintance  be- 
tween persons  employed  by  tbe  same  master  la 
not  necessary  to  create  tbe  relation  of  fellow 
servanta  World'a  Columbian  Eipo^tlon  v.  Bell 
<1B98)  76  III.  App.  591.  Following  Chicago  &  A. 
B.  Co.  T.  Eloyt,  Affirmed  (188T)  123  III.  869, 
13  N.  K.  S25. 

Nor  does  the  mere  fact  that  the  association 
of  the  negligent  and  ignorant  setranta  was  brief 
and  temporary  exclude  the  inference  of  coierv- 
Ice,  provided  tbat  there  waa  a  necessary  depend- 
ence on  each  other's  care  and  Tlgllince  tor  their 
motpst  safety.  Kleea  y.  Chicago  &  E.  I,  R,  Co. 
11896)  68  III.  App.  244  (englseer  of  switching 
crew,  although  under  a  temporary  employment, 
la  a  fellow  servant  with  tbe  engineer  and  brake- 
man  of  a  road  train  through  whoae  negligence 
tbe  former  Is  injured  while  making  up  a  train). 
COL.H.A. 


A,  a  yard  band  In  the  employ  of  a  railroad 
company,  was  directed  by  Che  foretnan  to  as- 
alat  B,  aootber  employee,  Id  removing  a  heavy 
piece  of  machinery  from  an  engine,  the  same 
having  been  detached  by  B,  whose  bualQeea  It 
was  to  take  engines  to  pieces  for  repairs.  While 
engaged  In  removing  the  same,  a  plank  on  which 
they  were  standing  broke,  by  reaaun  of  an  un- 
■een  defect,  and  the  machinery  felt  on  A  and 
Injured  him.  Held  IhaC  A  and  B  were  fellow 
servanca  Chicago  &  N.  W.  R.  Co.  V.  Scheurlng 
(1870)  4  111.  App.  533.  Tbe  fact  tbat  tbe  head 
blacksmith  of  a  railway  Is  only  associated  for 
a  single  day  with  tbe  members  of  a  wrecking 
crew  will  cot  prevent  his  being  regarded  as  their 
fellow  servant.  Abend  v.  Terre  Haute  A  I.  R. 
Cu.  11884)  111  III.  203,  53  Am.  Rep.  SIG.  The 
court  said :  "Tbe  evidence  shows  tbat  a  wreck- 
ing force  is  always  made  up.  in  the  hurry  of 
tbe  moment,  out  of  tbe  employees  and  servants 
of  the  company  who  happen  to  be  within  con- 
venient reacb,  without  regard  to  the  particular 
line  of  service  In  which  they  are  employed. 
The  removing  of  obstructions  from  the  tracks 
Id  case  of  a  collision  la.  as  shown  by  the  proofs 

which  all  the  laboring  force  of  tbe  company  are 
liable  to  be  called  without  any  reference  to 
their  ordinary  calling  or  duties;  and  when  a 
force  thus  made  up  goes  aboard  the  wrecking 
tralD  and  starts  to  Che  Bcene  of  disaster,   Ctaey 

branch  of  service  while  on  cbe  way  at  chey  are 
after  Cbeir  arrival  and  Cbe  work  of  clearing 
tbe  tracks  has  actually  commenced.  It  Is  an 
error  to  suppose  that  a  force  of  men  cannot  be 
engaged  In  a  common  service  unless  all  are  con- 
tinuously working  at  the  same  time  and  en- 
gaged in  doing  precisely  the  same  kind  of  work. 
It  iB  sufficient  If  all  are  actually  employed  by 
tbe  same  master,  and  tbat  the  work  of  each, 
tvhatever  ic  may  be,  has  for  Its  Immediate  oti- 
Ject  a  common  end  or  purpose  sought  to  be  ac- 
complished by  tbe  united  efforts  of  ail.  The 
skill  o'f  a  carpenter,  blacksmith,  or  other  me- 
chanic might  be  very  useful  In  removing  a 
wreck,  and  when  thus  working  together  In  auch 
a  service,  though  each  one  In  his  own  particular 
way,  Chey  are  all,  wlcbln  the  meaning  of  the 
rule,  engaged  In  a  common  employment,  not- 
withstanding In  tbelr  ordinary  employment  they 
have  no  connectroo  with  each  other,  and  conse- 
quently when  so  engaged   are  not  fellow  serv- 

On  the  other  hand,  a  relation  between  tbe  da- 
tles  of  the  negligent  and  Injured  servants  which 
merely  enables  them  to  observe  how  each  did  his 
work,  and  does  not  furnish  either  with  any  op- 
portunity of  influencing  the  other's  conduct,  la 
not  one  of  whlcb  coservlce  can  be  predicated. 
In  North  Chicago  Rolling  Mill  Co.  v.  Johnson 
(1885)  114  111,  67,  20  N,  E,  IBB,  the  court.  In 
approving  of  the  refusal  of  the  trial  Judge  to 
And  for  tbe  appellant  if  the  duties  of  the  negll- 
"  and  Injured  servants  were  so  related  that 


Ihey  c< 


h  did  b 


i.  aald: 
tbe 


idea  Is,  tbat  tbe  t 
servants  must  be  such  that  each,  as  to  tbe 
other,  by  the  eierclse  of  ordinary  caution,  can 
either  prevent  or  remedy  Cbe  negligent  acts  of 
the  oCher,  or  protect  himself  agalnac  ICs  conse- 
quences ;  and,  of  course,  where  there  IB  no  rlghc 
or  no  opporCuulCy  of  supervision,  or  where  there 
la  no  Independent  will,  and  no  right  or  oppor- 
tunity Co  take  measures  to  avoid  the  negllgenr 
acts  of  another  without  disobedience  to  the  or- 
ders of  bis  immediate  superior,  tha  doctrlna 
can  have  no  application.  How  can  the  laborer 
be  proSted  by  a  knowledge  of  tbe  usual  manner 
of  doing  work  {o  another  depaitment,  II  b«  la 


MS 


New  Jbhsit  Coubt  of  Ekbobs  a 
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unable,  la  moj  resionablg  tkt.  while  engaged 
Id  the  proper  discharge  of  bli  duties,  and  with- 
out dlaobedlence  to  hla  Immediate  auperlora,  to 
Influence  tbe  conduct  of  the  laborers  ia  that 
department  7" 

A  Buperlntendent  and  a  labordlnKte  workman 
engaged  In  putting  out  a  flre  In  their  emplojer'a 
factor?  are  not  fellow  wrranta  «o  that  the  aub- 
or^lnate  cannot  recover  ol  the  emplojer  lor  in- 
juries cauied  bj  the  negligence  of  the  auperln- 
tendent.  unlesa  their  relatlona  were  luch  that 
tbe  EQbardlnate  coald  "eierclae  an  InHueDce" 
upon  tbe  superintendent  "promotive  of  proper 
eautloD."  Hobbold  r.  Chicago  Sugai  B«f,  Co. 
418S2)  44  III.  App.  418. 

Aa  another  case  puca  It.  mere  eo-operatlon  !■ 
trot  enough  to  back  tba  aerrant'a  action,  It  there 
was  no  opportunity  to  eierclie  tbli  mutual  in. 
Outnee.  Chicago  k  B.  I.  U,  Co.  t.  Eneirlm 
IISS4)  1B2  111.  4Sg,  S9  N.  E.  324.  Adopted 
Id  Chicago  *  A.  B.  Co.  t.  Swan  (18BT) 
TO  III.  App.  S31.  holding  that  a  baggageman  and 
engineer  are  not,  ai  matter  of  law,  fellow  aerr. 
ants  simply  because  the?  co-opetate  Id  the 
transportation  of  the  paaseogers  aDd  tbeir  bag. 
gage. 

g.  ContoctotloH  primartlv  a  guMllon  of  fact  for 
(Ae  lurv. 

A  tbeor?  of  common  emplorment  which  makea 
Its  •TallBblllt;  turn  upon  what  la  ptlmarllf 
and  essential];  a  question  ol  tact.vf*.,  whether 
the  Degllgent  and  Injured  serrants  were  direct!; 
co-operating  witb  one  another  In  the  same  Una 
of  employment,  or  were  brought  Into  sucb  asso- 


vould  e 


e  then 


other's  conduct,  neceaaarilj  InvolTea  the  coo- 
elusion  that,  aa  a  practical  rule  of  procedure, 
tbe  question  whether  or  not  different  servaots 
of  the  same  maater  ate  fellow  servants,  within 
the  legal  slgnlflcatlon  of  the  term.  Is  ordlnarllj 
«ne  ot  tact  to  be  determined  by  tbe  Jury  from 
all  the  drcamstances  of  each  case,  under  1d- 
•tructlons  deflDlDg  tbe  relation,  Chicago  A  A. 
K  Co.  *.  Bwan  I180S)  176  III.  4S4,  52  N.  B. 
«ie,  Alllrming  (138TJ  TO  III.  App.  331;  Uoblle 
&  O.  U.  Co.  T.  Masse;  (1864)  192  111.  144,  SB 
N.  &.  T8T :  Louisville,  S.  &  SI.  L.  Consol.  B.  Co. 
T.  Hawthorne  <1693)  14T  III.  228,  30  N.  E.  B34  : 
Chicago  &  A.  R.  Co.  r.  House  (ISBS)  172  III. 
601.  eO  N.  U.  131 :  Lake  Erie  A  W.  R.  Co.  T. 
HIddlelon  (18B2)  142  III.  5B0,  32  K  E.  463; 
Toledo,  W.  k  W.  R.  Co.  v.  Moore  (187B)  TT  111. 
31T:  WeslTllle  Coal  Co.  v.  Scbwam  (1898)  ITT 
111.  2T2,  62  N.  E.  2Te,  Affirming  (ISST)  T5  III. 
App.  4^8:  IllloolB  Steel  Co.  v.  Bauman  (1898) 
78  111.  App.  73,  Afflrmed  In  (1898)  ITS  111.  801, 
03  N.  B.  lOT." 

After  this  queatloD  has  beeo  determined  br 
the  court  of  appeala  Id  Illloola,  which  Is  the 
highest  ODe  competent  to  pass  upon  the  facts. 
IIB  decision  Is  not  subject  to  review.  Chicago 
A  A.  R.  Co.  V.  Kell;  (1S8S)  1ST  III.  63T.  21  N. 
E.  203  ;  Indianapolis  k  St.  L.  B.  Co.  T.  Morgen. 
■tern  (1883)  106  111.  Zld  i  Chicago  A  A.  R,  Co. 
V.  O'Brien    (18SS)    ISS  111.  S30.  40  N.  B.  1023. 

In  Chicago  k  N.  W.  R.  Co.  T.  Border  (1880) 
128  111.  655,  21  N.  E.  520,  tbe  Jur;  returned  B 
negative  answer  to  the  following  question : 
"At  the  time  <tt  tbe  accident  causing  Border's 
death  did  the  usual  duties  of  said  Bn;der  and 
Torrence.  tbe  semapbore  attendant,  bring  them 
babltuall;  together  so  that  the;  could  eierclie 
a  mutual  Influence  upon  each  other  promotive 
ot  proper  caution,  so  as  to  make  them  coen- 
ploi/ett  In  the  lone  Una  of  emploi/menl,  at  a«- 
ploiKed  fn  <fu/cnil<iHl'i  insti-uctlon"  (embod;- 
Ing  rule  laid  down  In  earlier  tillDols  cases)! 
Tbe  Italicised  clause  waa  added  to  tbe  queatlou 
b;  tbe  court,  and  this  modlOcktlon  ot  tbe  qnes- 
fiOL.B,A. 


tloD  b;  the  court  was  complained  of  a«  error. 
It  was  held  that  the  defendant  compan;  was  not 
prejudiced  b;  thua  referring  the  Jur;  to  Its  own 
Instmctlca  prepared  b;  Ita  own  counsel,  since 
the;  were  not  required  b;  the  modification  to 
pass  npoD  the  law,  but  were  merely  told  to  an- 
Bwer  the  question  ot  tact,  propounded  to  them. 
In  accordAnce  with  tbe  principles  of  law  laid 
down  In  tbe  Inatmctlon.  Hence,  whenever  dif- 
ferent deductions  might  be  reasonabl;  drawn 
from  the  evidence  as  lo  either  of  the  altematlTe 
lasues  upon  which  this  ultimate  fact  dependa.  It 
Is  error  to  take  ihe  case  from  the  Jur;.  Cbl. 
cago  *  A.  R.  Co.  v.  Kell;  (1888)  12T  111.  83T, 
21  N.  E.  203 :  Mobile  A  O.  B.  Ca  *.  Oodtre; 
(1865)  155  111.  78,  38  N.  E.  S90. 

According  to  the  Illinois  decisions  there  Is 
a1wR;s  deemed  to  be,  wIthiD  the  meaning  ot 
this  rule,  a  posslblllt;  ot  diverse  oplDlons  Id 
respect  to  those  Issues,  It  the  serraiHB  were 
working  In  what  would  be  styled.  Id  popnlar 
parlance,  different  departmeDta.  and  that  the 
court  sboald  not  asaume  to  control  or  review  a 
verdict  uuleia  It  would  be  a  dear  abuse  ot  terms 
to  predicate  auch  a  difference  under  Che  cir- 
cumstances. Louisville,  E.  A  St.  L.  Cousol.  B. 
Co.  V.  Hawthorn  (ISOS)  14T  111.  223,  35  N.  a 
S34,  AfliriDlng  (1882J  45  111.  App.  63B ;  Cbl- 
cago  A  E.  I.  R.  Co.  V.  Knelrim  (1892)  48  Hi. 
App.  243  (1894)  162  111.  438,  SS  U.  B.  824; 
Chicago  A  N.  W.  R.  Co.  v.  Snyder  (1889)  IIT 
111.  376,  7  N.  K.  804  ;  Cblcago  A  N.  W.  S.  Co. 
T.  Moranda  (1878)  83  III.  302,  34  Am.  Bep.  168 ; 
Cleveland,  C.  C,  A  8t.  L.  R  Co.  v.  HcLanghtln 
(1394)  Bfl  111.  App.  83:  Chicago  A  B.  L  B. 
Co.  T.  Shannon  (1892)  4S  III.  App.  840:  Chi- 
cago A  W.  I.  R.  Co.  T.  Flynn  (1884)  M 
111.  App.  387.  Afllrmed  Id  (189B)  154  IIL  448, 
40  N.  E.  332:  Chicago  A  A.  R.  Co.  v.  Hoyt 
(I88T)  122  111.  SOS.  12  N.  B.  229.  Bee  also 
Webb  T.  Denver  A  B.  Q.  B.  Co.  (1801)  T  DtAb, 
383,   28   Pac.  081. 

On  the  other  hand,  the  question  whether  the 
relation  of  fellow  servants  existed  Is^  In  the 
same  state,  one  of  law  for  tbe  court  where  the 
evidence  for  the  plaintiff  Is  ehsolutel;  conclu- 
sive, and  reasonable  minda  would  not  differ  as 
to  the  proper  Inference  to  be  drawn.  Ue;er 
T.  Illinois  C.  B.  Co.  (1899)  ITT  111.  591,  52  N, 
E.  848,  Affirming  (1895)  69  111.  App.  B3I :  Ckl. 
cago  A  E.  I.  B.  Co.  T.  Driscoll  (189S)  176  III. 
330.  52  N.  B.  921,  Beversing  (189T)  TO  III.  App. 
91;  Swadley  v.  Ulsaourl  P.  B.  Co.  (1893)  118 
Mo.  288,  24  B.  W.  140 :  Relyea  v.  Eansaa  City. 
Ft.  S.  A  G.  B.  Co.  (1802)  112  Uo.  88.  18  L.  B. 
A.  glT,  20  S.  W.  480 :  Parker  v.  Hannibal  A  St. 
J.  a.  Co.  (1891)  109  Mo.  862,  18  L.  R.  A.  802, 
19  8.  W.  1118,  per  Qantt,  J.,  and  Barclay,  J. 
(assenting  and  dissenting  Judges)  :  Garrahy  v. 
Kanaaa  City,  St.  J.  A  C.  B.  R.  Co.  (1885)  35 
Fed.  Rep.  258. 

The  rule  that  It  la  for  the  court  to  state  what 
congtitutes  the  relation  ot  fellow  servants,  and 
for  the  Jur;  to  determine  whether  or  not  that 
relation  exists,  cannot  be  construed  to  mean 
that  tbe  trial  conrt  Is  hound  to  submit  tbe  case 
to  tbe  Jury,  even  when  the  evidence  shows  con- 
clusively that  the  relation  of  fellow  servaDls 
exists,  and  there  Is  no  evidence  to  show  the 
contrary.  O'Lcary  t.  Wabash  R.  Co.  (1803)  S3 
III.  App,  S41:  Sprlngfleld  Iron  Co.  v.  Gould 
(1882)  11  111.  App.  430  (rails  left  In  danger- 
oua  poBltlon  by  plolntlir  and  coservaats). 

In  brief,  tbe  deflnlllon  ot  tellow  servants  Is 
a  question  ot  law :  whether  a  given  caae  tails 
within  that  deltultlon  Is  a  question  of  fact. 
Chicago  A  A.  R.  Co.  v.  Swan  (1898)  ITS  111. 
424,  52  N.  B.  916 ;  Sprlngalde  Coal  Mia,  Co.  v. 
Grogan  (1S9T)  169  III.  50,  48  N.  E.  180:  Pitts- 
burg Bridge  Co.  T.  Walker  (18ST)  170  II).  WO, 
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'm  piny  meat  mnj  also  be  termei],  mlOK  the 
■■TD«  phrasralngy  m  bag  been  employed  In  the 
pHwa  cited,  a  uiliad  question  o(  law  BuS  tact. 
ThlB  mode  of  describing  It  does  Dot.  ol  coarae. 
Imply  ■  relation  between  the  court  and  Jury  at 
■II  dllTereDt  Irom  that  italed  above.  Chicago, 
B.  A  Q.  R.  Co.  T.  Flltgentd  (ISSO)  40  III.  App. 


r  of  the  doctrine  of  e 


h.   CrU 

The  Tlew  that  eommoD  employment  may  Se- 
pend  on  mere  coatlsuity  or  distance,  or  on  ft 
more  or  less  Intimate  eiBaclatlon  between  the 
dntles  of  Che  negligent  and  Injured  eerrantB, 
trHB.  as  we  have  seen  (II,  c,  aupra),  discuaaed 
In  the  leading  case  at  Harwell  v.  Boaloa  A  W. 
B.  Corp.  (1842)  4  Met.  4fi,  38  Am.  Dec.  S3S. 
Chief  Justice  Shnw's  argumenia  agalnat  this 
vleir.  whlcb  hare  been  reetaCed,  and  to  aome 
extent  eipended.  In  later  opinions,  bare  been 
reganled  as  couipletety  conrlnclng.  except  by 
tbe  few  courta  whose  declsloni  have  Juit  been 
discussed. 

In  Brodeur  V.  Valley  Falls  Co,  {1889)  16  H. 
I.  448,  IT  Atl.  34,  the  court,  after  quoting  from 
this  opinion,  said  :  "The  reasona  here  set  forth 
■re  a  itronit  answer  to  the  position  taken  In  the 
Illinois  cases.  Tbey  show  an  obtloua  Imprac. 
ticabinty  In  trying  to  gange  the  liability  of  an 
employer.  In  a  complex  business,  by  the  Inde- 
pendence of  Its  different  branches,  or  by  the 
Intercommunication  of  those  employed.  Not 
sDlj  would  it  be  almost  Impossthle,  In  many 
cases,  to  separate  the  work  Into  distinct  de- 
partments and  to  discern  their  dividing  lines, 
but  Incidental  duties,  changing  the  relations  of 
wockniea  to  each  other,  would  also  vary  the 
muter-s  liability.  He  would  thus  he  liable  for 
tlie  negligence  of  a  servunt  at  one  time  or  place 
■nd  not  at  another.  Without  a  perional  aapdr- 
rlalon  of  all  his  help  In  all  their  work  he  could 
Dot  know  when  be  was  responsible  and  when  he 
was  not.  Moreover,  such  a  rule  would  govera 
tbe  liability  of  a  master  when  the  groundwork 
upon  which  the  rule  Is  founded  did  not  exist, 
Por,  it  Ihe  test  of  liability  be  thst  of  Ihs  seps- 
T«te  and  independent  dntlea  ot  the  servants, 
tbey  may,  nevertheless,  be  so  near  each  other  as 
to  be  able  to  exert  a  mutual  Influence  to  can. 
tlon:  or.  If  tt  be  that  of  assoclallon,  they  may 
■till  be  In  the  same  department,  but  unable. 
from  their  duties  or  positions,  to  exert  such  In. 
Iloence. 

t,  aside  from  thi 
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aclple. 


ilnatlon  of  Far- 
well  V.  Boston  A  W.  R,  Corp.  (1842)  4  Met.  49. 
B8  Am.  Dec.  33S.  proceeded  Is  the  same  tbat  baa 
been  generally  followed  In  England  and  In  this 
country,  namely,  that  the  rights 'and  llabllltlea 
of  both  master  and  servant  are  those  which 
grov  out  ot  their  contract  relation.  The  mas- 
ter impliedly  agrees  to  ase  due  care  for  the 
safety  of  his  servant.  In  providing  suitable 
places  and  ar^llances  for  work :  and,  ag  Is  uni- 
versally conceded,  tbe  servant  agrees  to  aasnme 
tbe  ordinary  risks  of  his  smployment.  The 
moat  common  risks  of  service  spring  from  the 
negligence  ot  fellow  servants.  When  one  works 
with  others,  he  knowa  that  his  safely  depends 
m  the  exercise  of  care  by  those  around  him.  as 
their  safety  depends  also  upon  hlg  owD  caution. 
No  man  can  enter  Into  an  employment  without 
a  thought  of  this.  Negligence,  therefore,  among 
workmen  Is  a  breach  of  the  duty  i^hlch  each 
owes  to  Ihe  others,  and  not  a  breach  of  the 
master's  duty.  If  he  baa  exercised  the  care  tbat 
60  L.  R.  A. 


la  required  o(  him.     For  nls  own  negligence  the 

master  must  answer,  but  for  that  of  others, 
which  Is  a  ridt  Incident  to  eveif  employment, 
be  has  not  agreed  to  be  responsible,  bat.  on 
the  contixry,  tbe  servant  has  Impliedly  agreed 
to  assume  It  upon  himself.  The  contract  rela- 
tion, therefore,  puts  them  ootslde  of  tbe  rule 
which  makes  a  master  liable  to  a  stranger  for 
the  negligence  of  his  agent,  for  retpondeal  su- 
perior Is  based  npoil  con al dent Idds  of  public 
policy  which  are  not  called  for  In  tbe  relation 
between  master  and  servant." 

See  also  tbe  following  passage  In  Ross  v.  Titw 
York  C.  &  H,  B.  R,  Co.  (1875)  5  Hun,  488: 
"The  rule  exempting  the  master  from  responsi- 
bility to  one  servant  for  Injury  sustained  by  hlu 
from  the  negligence  of  another  servant  does  not 
rsst  or  depend  upon  the  Intimacy  of  their  rela- 
tions to  each  other  In  their  particular  work,  r«- 
Bpectlvely.  It  extenda  to  all  employees  of  a  com- 
mon master  engsged  In  carrying  on  any  general 
work  or  enterprise.  It  rests  upon  the  single 
groond  above  stated,  that  the  master  Impliedly 
contracts  wltb  each  and  every  employee  to  sub- 
ject  them,  respectively,  to  no  unreasonable  risks 
from  the  Incompetency  of  any  of  their  fellow 
workmen.  If  workmen  are  employed  together 
In  any  particular  branch  ot  labor,  and  their 
knowledge  of  each  other,  and  of  tbe  state  ot 
the  machinery  or  Implements  turulahed  for 
their  common  use,  Is  as  well  known  to  them  as 
to  their  master,  this  fact  may  furnish  another 
element  of  exemption  from  responsibility  on  the 
part  of  the  master.  If  they  consent  to  contlnne 
to  work  with  Incompetent  fellow  servants,  or 
with  defective  or  InanSlclent  Implements  or  ma- 
chinery. .  ,  .  These  cases  {i,  t.,  In  Illinois 
and  other  states  where  a  similar  theory  Is 
adopted)  It  seems  to  me.  overlook  or  mistake 
the  true  principle  upon  which  the  mastsr's  lia- 
bility In  such  caaea  rests.  All  the  servants  of 
a  common  master  stand  to  him  In  the  same  rela- 
tion. They  sevFially  undertake  to  work  for  the 
same  magter,  and  take  and  assume  on  their  part 
Ihe  rIA  ot  all  dangers  ordinarily  Incident  to 
tlieir  employment.  Tbe  master,  Impliedly,  on- 
dcrtakds  an  his  part  to  exercise  ordinary  care 
to  protect  them  from  all  nnreaaonahle  risks  and 
ilnngers  pertaining  to  such  work,  reaulttng  from 
the  employment  of  iDcampetent  servants  Id 
other  departments  of  his  work.  Yet  they  are 
not  altogethct  satisfactory. 

Two  separate  poalllons.  It  will  be  observed, 
are  taken,  one  being  that  the  doctrine  of  asso- 
dated  duties  Ig  "Incorrect  In  principle."  (See 
Brodeur  v.  Volley  Fnlls  Co,  (1880)  16  R.  I. 
44S.  17  Atl,  64,  supra),  or  hased  on  "an  er- 
roneona  theory/'  while  the  other  Is  that  (so ex- 
pressed In  Neal  T.  Northern  P.  K.  Co.  (1804) 
57  Minn.  36!>,  SB  N.  W.  312)  there  are  Insuper- 
able practical  dlHlcultles  in  the  way  of  testing 
the  existence  of  a  common  employment  by  tbe 
Inrtppendenco  of  the  different  branches  of  the 
bunlness,  or  by  the  Intercommunication  of  those 
employed. 

As  r^ards  the  former  of  these.  It  aeems  snf- 
flclent  to  point  out  that  there  Is  a  clear  pellitt 
firinclpll  committed,  when  a  court  assume!  to 
condemn,  as  radically  and  Inherently  Incorrect, 
one  of  two  opposing  theories  which.  In  their 
ultimate  analyalg.  are,  It  Is  evident,  based  upon 
no  more  solid  foundation  than  mere  postulates. 
Incapable  of  demonstration,  and  expressing 
simply  the  opinions  ot  various  Judges  as  to  mat- 
ters concerning  which  a  lawyer  Is  no  more  like- 
ly to  be  In  the  right  tbnn  any  other  person  ot 
Intelligence  and  good  education. 

On  Ihe  one  hand,  It  Is  assuredly  not  self- 
evident  tbat  servants  are  made  more  cautious 
and  diligent  by  being  deprived  of  the  right  ot 
recovering    tor    Injuries    caused    by    tbe    nag- 
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IlBenee  ot  all  coemplo^ec*  except  Tire  prlui^lpali 
— irlifch  l»  pmctlcally  the  result  (rf  the  nile  a^ 
plied  bf  the  majorltr  of  the  nwrta.  Chl<:aKa, 
M.  &  Bt.  P.  R.  Co.  T.  Bom  (1864)  112  U.  S.  3TT, 
28  L.  ed.  TB7,  5  Sup.  Ct.  Bep.  184;  Burke  t. 
Konvlcb  A  W.  B.  Co.  (1807)  3*  Conn.  474 ;  Far- 
weil  T.  Boston  &  W.  U.  Corp.  (1812)  4  Met.  4D. 
88  Am.  Dec.  839 :  Ryan  t.  Cumberland  Valler 
B.  Co.  (18e4j  23  Pa.  384;  Crlapln  t.  Babbitt 
(1880)  81  N.  Y.  Gie,  ST'Am.  Bep.  S21 ;  New 
PlttBbursh  Coal  &  Coke  Co.  V.  Peterson  (18»3) 
136  Ind.  39S.  3G  N.  li,  T ;  Smoot  T.  Mobile  k  M. 
B.  Co.  (1880)   8T  Ala.  IS. 

Eicremelj'  Impreulve  In  this  connection  are 
tbe  common-eeoae  remarka  ol  Field,  J., 
In  Chicago,  M.  A  St.  P.  B.  Co.  T.  Ron 
(1S84)  113  U.  a.  8TT,  S8  L.  ed.  TBT,  B 
Sup.  Ct.  Rep.  184.  bb  to  the  extreme  question- 
ableness — to  use  no  stronger  term — ofthesound- 
neu  of  a  doclrlne  which  slmplT  amounts  to  an 
auertloQ  that  the  instinct  ol  sell-preaerTatlon 
la  not   a    motive   power    aulBclentl;    strong    to 
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temperament  will  permit,  and  still  leu  st 
dent  that,  ir  the  rule  does  operate  In  tbe  man- 
ner supposed,  the  increase  ol  caution  and  dili- 
gence thus  secured  Is  so  conalderable  that  Its 
enforcemenl  Is  Justiflable  on  ao  broad  a  gcound 
aa  that  of  public  policy. 

On  tbe  other  hand.  It  Is  equalir  Impoaaibie  to 
assert  that  there  Is  anything  esaentlaJly  falla- 
cious and  unsound  la  the  idea  of  the  other 
school  of  thought,  that  It  Is  llli^lcsl  to  throw 
tbe  responsibility  to  wblch  a  rule  deduced  from 
sucb  premises  aubjects  tbe  serTiuIs  upon  any 
employees  except  those  who  poBsesa  the  oppor- 
tunity sad  means  tor  that  self -protect  ion  which 
It  is  one  of  the  principal,  If  not  tbe  principal, 
obJei'tB  of  the  rule  to  secure.     Tbe  proposition 
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grounds  of 

icy.  la  Intrinsically  less  correct  than  another 
doctrine,   the  essence  ot  which  is  that.  In  cer- 

to  Imply  au<^h  a  contract,  cannot  be  eBtabilshed 
by  a  mere  dogmatic  assertion.  Under  this  bead, 
Hierefore.  tbe  utmost  that  can  be  affirmed  Is 
that  the  doetrlne  of  associated  duties  Is  the 
doctrine  of  the  mlnorlly,  and  in  Judicial,  as  in 
other  kinds  of  legislation,  this  fact  is,  for 
practlrai  purposes,  conciuslre. 
Tbe  other  objectlous  made  to  the  Illinois  doc- 

plled  by  the  conception  of  association  or  dli- 
Boclatlon  of  dutlee.  and  the  immense  dlfflcul- 
tiea  which  (he  constantly  changing  relations  of 
seCTanta  would  In  practice  create — are  unques- 
tionably serious ;  but.  properly  rlewed,  tbey 
seem  to  be  not  so  much  objections  which  ais 
fatal  to  the  doctrine  Itself,  taken  In  tbe  ab- 
stract, as  objections  which  tend  to  discredit  the 
doctrine  In  the  form  In  wblch  It  Is  actually  ap- 
plied by  courts  nblcli  shrink  from  carrying  it 
out  to  Us  proptr  contluslons.  A  Judge  who 
takes  his  sisnd  on  the  broad  ground  that  a  serv- 
ant Ii  not  In  a  common  employment  with  any 
fellow  employee  ngnlnst  vhoae  Degllgence  he  Is 
Incapable  of  protecting  himself  cannot.  It  is 
submitted.  And  any  logical  halting-place  short 
o(  a  theory  which  will  enable  the  Injured  serT- 
ant  to  recover  In  every  case  where  tbe  particu- 
lar act  whlcb  caused  his  Injury  was  done  at 
•uch  a  dialance  that  bis  senses  could  give  blm 
no  iDtimatlon  of  the  peril  which  menaced  him, 
or  under  such  elrcumstancea  that,  although  he 
may  have  been  aware  of  the  peril,  he  was  un- 
able to  ward  It  olf  or  escape  from  It.  The 
means  of  self- protect  ion  upon  whlcb  the  Illl- 
(SO  h.  B.  A. 


nolB  doctrine  lays  almost  ita  whole  Itrras,  vta., 
that  associated  servants  can  eieccise  an  InflD- 
oncs  upon  each  other'a  conduct  and  report 
any  dellnquendea  wblch  tbey  may  observe,  must 
evidently  be.  Id  many  Instances,  wholly  inade- 
quate to  secure  them.  If  tbe  theory  that  tb« 
capacity  (or  self-protection  Is  the  anal  test  ot 
common  employment  is  once  accepted,  thers 
Hcems  no  reason  whatever  why  tbe  relaxation 
of  the  general  rule  ahouid  atop  at  the  point  at 
which  the  courts  of  that  and  other  slates  bars 
chosen   to  arreat  It. 

There  Is  only  too  good  reason  tor  the  follDW- 
ing  eompialDt  of  Thomas.  J.,  In  a  case  which  Is 
one  of  the  most  remarkable  IliuatratloaB  of  tbe 
hair-splitting  distinctions  of  which  the  doc- 
■   ■'       has  been  ao  prollOc.      — ■-^- 
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1  the  d 


cusslon  of  the  Uw  of  Celion 
of  the  dlDeulty  Id  adopting  and  adhering  to 
some  general  principle  upon  which  to  proceed. 
When  the  priaciple  announced  In  the  earlier 
caeca — that  all  aervants  employed  and  paid  by 
the  common  master  to  perform  common  service 
were  fellow  servants — was  abandoned,  the 
courts  were  left  apparently  with  no  sound  prin- 
ciple by  which  they  could  be  guided  and  con- 
trolled in  concrete  cases."  Parker  v.  Hannibal 
A  St.  J.  B.  Co.  (1891)  100  Mo.  382,  403,  18  L. 
rt.  A.  802,  IB  a.  W.  Ills. 

The  servant  can  receive  the  legitimate  benefit 
of  this  principle  only  by  a  doctrine  wblch  will 
permit  his  action  to  be  maintained,  except  Id 
cases  where  Ibe  relation  between  bla  duties  and 
those  of  the  delinquent  coemployee  were  inch 
that  he  has  a  reasonable  chance  of  protecting 
himself  by  bis  own  personsi  efforts- 

Tbe  futility  of  attempting  to  base  a  tbeory 
ot  consociation  on  any  other  grounds  but  thia 
Is  well  brought  out  In  the  following  cetnarks  of 
tbe  court  Id  Manvllle  v.  Cleveland  *  T.  R.  Co. 
(1860)  11  Ohio  SL  41T:  "In  this  usa  of  the 
term  common  duty  or  common  service  applied 
to  the  employees  of  a  railroad  company.  Id  con- 
ducting tbe  active  business  upon  the  road,  serr- 
ants  somewhat  disconnected  in  their  respective 
duties  are  necessarily  Included.  But  Ibis  want 
ot  Immediate  connection  Id  their  respective  da- 
lles will  be  found  to  obtain,  even  If  the  use  of 
the  term  should  be  restricted  so  aa  to  embrace 
only  the  operatlvea  upon  the  same  train.  The 
respective  duties  of  those  assigned  to  dlKereDt 
positions  upon  the  train  will  be  tound,  to  a 
great  extent,  necessarily  Independent  of  each 
other ;  and  yet  tbe  careieaaneas  of  anyone  may 
often  be  fatal  to  other  servsnts  on  the  same 
train  having  no  control  over  the  delinquent,  and 
In  full  discharge  ot  their  own  dutlea.  And  yet 
the  moat  limited  application  of  the  rule  must 
necessarily  embrace  snch  cases." 

The  doctrine  In  Its  present  shape  Is  ■  mere 
arbitrary  compromise  wblch  can  scarcely  bt 
said  to  have  any  higher  Justlflcatlon  than  Its 
effeclB  In  mitigating  the  severe  conaeqnences  ot 
a  rule  which  bo  often  operntea  la  a  manner  ra- 
voltlngly  harsh  and  oppressive. 

It  la  of  some  Interest  to  note  In  the  present 
connBiTllon  that  If.  as  Is  asserted  by  tbe  authori- 
ties, the  absence  ot  any  tracer  ot  the  doctrine 
of  common  employment  on  the  books  prior  to 
the  decision  of  Frleatiey  v.  Fowler  (1S3T)  ■ 
HecB.  A  W.  1.  1  Murph.  A  B.  305.  1  Jor.  887. 
Is  due  to  the  tact  that  It  was  considered  ao  Id- 
dlsputahle  as  to  be  beyond  the  reach  of  attack. 
this  unquestioning  acceptance  may  possibly  be 
explained  by  the  small  alie  of  most  of  the  In- 
dustrial conceruB  in  early  tlmea  and  the  char- 
acter of  tbe  work  usually  done  In  those  whlcb 
were  larger  than  the  average.  Owing  to  lb* 
conditions  whlcb  prevailed,  accidents  muat  bara 
been  quite  rare  in  wblch  tbe  aegilgent  and  In- 
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irranta  did  not  occupy.  In  Che  dlscbarge 
oi  coeir  dutiei.  sucb  local  relations  thai  each 
could  pFotect  blmseJF  to  some  extent  agalust 
iBolBted  acta  ot  negllBence.  and  to  the  aturdy. 
se'f-reliBDt  Aaglo-Saioa  irtloan  oc  laborer  Ibere 
might  well  have  Bcemed  nolhlng  unfair.  uDder 
aucb  clrcumBtaucn  oI  pbjalcal  contlgultj.  In 
eipetrtlSK  him  to  aasume  the  dak  of  hia  Fel- 
low vorker'a  negligence.  The  eilatence  of  auch 
a  (eellng.  complex  with  the  extremelj  undevel- 
oped nradltlon  of  tbe  law  oC  negligence,  »aa. 
It  moi  bE.  tbe  reaaon  no  ntteioptB  were  made 

-to  hold  the  emplorera  reaponstble.  II  this  BUI- 
<Dl>e  be  well-rounded,  IE  la  apparent  that  tbe 
tbeor;  of  Buoclaled  dutlea  maj  be  regarded  as 
representing  tbe  resulla  of  a  Cendeni:;  to  revert 
to  what  ma;  have  been  tbe  original  rule.  Kel- 
jea  T.  KnniiBs  CltT.  Ft.  S.  &  Q.  R.  Co.  (1892  ; 
Mo.)  IS  S.  W.  Ills  (failure  to  set  braliea  re- 
■ulled  In  cara  running  down  a  grade  and  eolUd- 
iDg  wHb  a  liBin). 

Sulllian  T.  Mlaaourl  P.  E.  Co.  (1888)  97  Mo. 
IIT,  lU  S.  W.  852.  via  held  not  to  Involve  an 

.acceptance  of  tbe  departmental  rule  which 
would  make  tbe  maaler  Hable  In  (urh  a  case. 
The  division  court  aald :  "In  Ihli  caae  eacb 
servant  was  under  tbe  Immediate  command  of 
■  [rue ;  but  that  fact  does 
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S.  Co.  {1888)  28  W,  Ta,  610,  67  Am.  Rep. 
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lling  ctrcum 
<llfterent  gangs  of  men,  eacb  gang  under  tbe  or 
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under  tbe  order 
It  is  fair  to  prei 


Ing  from  tbe  same  source.  The  Injured  an 
offeDilIng  aertanla  were  operating  trains  ov< 
-tbe  same  section  of  tbe  road.  Though  som 
-times  tar  apart,  tbe;  were  necesaarlly  throw 
Into  close  relation  In  reaped  to  the  performan< 
«r  their  work,  and  tbey  were  engaged  In  tt 
■ame  department  of  service.  Tbejr  were.  In  oi 
opinion,  coserrants  wltbln  tbe  fair  meaning  of 
tbe  rule  of  exemption,  so  tbat  defendant  la  not 
liable  for  ln]uriea  Inflicted  bj  one  upon  the  oth- 
«t."  This  ruling  wia  affirmed  b;  the  court  In 
banc,  where  stress  was  laid  on  tbe  fact  that 
tutb  servants  were  under  orders  of  tbe  same 
train  despatcher,  Belyea  v.  Kansas  City,  Ft 
8.  A  a.  K.  Co.  (1882)  112  Mo.  8fl,  18  L.  R.  A 
SI 7,  20  8.  W.  4S0 ;  Wabash,  St.  L.  A  P.  R.  Co 
*.  Conkllng  (1884)  15  111.  App.  15T  (two  engl. 
neera)  ;  Clsrk  r.  Wabaah  B.  Co.  (1893)  02  III. 
App.  I(J4. 

In  MIseourl.  coaervlce  has  been  held  to  be  a 
defense,  where  a  brakeman  failed  to  aei 
on  cars  left  on  tbe  main  track  while  olbi 
being  switched  onto  a  aiding,  and  the  uosecureil 
cara  got  Into  motion  and  collided  wltb  another 
train,  killing  thp  fireman  thereon.  Reljea  v. 
Kansas  Cltj,  Ft.  8.  A  G.  R.  Co.  (1892)  112  Mo, 
66,  16  L,  R.  A.  SIT,  20  8.  W.  480  ("tbougb  Bome- 


Into    close   re 

ation   In  respect  to  tbe  perform- 

ance  of  their 

work,  and  they  were  engaged  In 

the  same  dep 

nment  of  aervlce"!. 

The  same  doctrine  baa  been  laid  down  In  Keo- 

tnck;  as  to  t 

lie  engineer  of  one  ordinary  train 

and  the  brak 

man  ot  another.      Louisville  &  N. 

R.  Co.  V.  Rob 

naon  (1888)  4  Bu»b,  EOT;  Loula- 

Tills,  C.  4  L. 

R.  Co.  T,  Cavena   (1873)   0  Buab, 

568;  KeoluckT  C.  R.  Co.  v.  Ackley    (1888)    87 

K7-  278.  8  S 

W.  691   (no  opportunity  to  exet- 

ctae  watchful 

In  tbe  last  two  cases  the  delinquent  was  a  con. 

Joelor. 

In  West  V 

rglnla  coaervlce  between  an  engl- 

neer  and  the 

conductor  on  another  train  baa 

been  deemed 

iiO  I-.  R.  A. 

In  aeveral  esses  In  the  Illlnola  co 

urt  of  ap- 

Oblo  t  U. 

K.   Co.   V.  Ilobb    (ISltO)    30   III,   App. 

027    (two 

engineers)  ;  Clark  v.  Wnbaah  R.  Co. 

(1803)  02 

III.  App.  104  (cunductor  of  one  train 

neer  of  another)  :   North  Chicago  8t 

eet  H.  Co. 

T.   Dudgeon    (1898)    89    111.  App,   57 

(crews  o( 

two  street  cars)  :  Elgin,  J,  &,  E.  B, 

:o.  V.  Ma- 

lanej    (1894)    S9  III.  App.  114    (two 

awl  tcb  lug 

crews)  ;    Terrs    Haute    A    I.    R.    Co. 

(1S05)  60  111.  App.  194  (crewB  of  tw 

o  aectlona 

of  a   train,   who.   It    waa  contended. 

rc«Braed    as    serving    on    two    differs 

nt   trains. 

duty   D^f  efch  "  istea   to   a  ]olDr"ent 

rpriae.   In 

the  proper  execution  of  which  eacb 

la  equally 

Interested,''  and  tbat  the  servants  w 

constant   care   to  avoid  collisions)  ; 

mno"a  C. 

R.    Co.    V.    Swlaber    (1897)     74    III. 

App.    18* 

(where  the  brakeman  of  a  freight  tr 

am  stand- 

Ing    upon    a    aide    track    improperly 

the  main 

track  and  collided  wltb  the  freight  tr 

In,  to  the 

Injury  of  llie  fireman  on  the  engine  d 

awing  the 

passenger  train)  ;  Kleca  v,  Cblcago  &  E.  1.  II. 

Co.  (181)8)  88  111.  App.  244  (engineer 

ing  crew  and  engineer  and  brakeman 

of  a  road 

Yet,  In  Chicago  &  A.  R.  Co.  v.  Hauae  (1898) 
71  111.  App.  147,  Affirmed  (1898)  172  III,  601, 
jU  N,  E.  151  (switch  left  opeu).  It  was  held 
that  a  Jury  were  Justified  in  Bndlng  tbat  the 
conductor  of  a   freight    train  and  bia   snbocdl- 


scnger 


illng  w 


Chicago 

k  w. 

r  R 

Co    V 

8941 

54  III. 

App,  387.  Affl 

(189: 

154  II 

448. 

Uullli: 

(18B0) 

BO  a 

.  146, 

76  Am, 

Dec.  838. 

Theg 

rlpma 

of 

ne  air 

■et  esr  Is 

not.  a 

smat- 

fellow  servant  of  a  conductor  i 
another  car  injured  by  the  former's  negligence, 
where  there  are  about  a  tbouaand  peraons  em- 
ployed aa  conductora  or  gripmen  on  tbe  sams 


of  two  different  trains,  and  tbe  conductor 
d  bad  never  worked  upon  the  same  train, 
as  personally  unacquainted  wltb  the  neg- 
gripman.  Chicago  City  R.  Co.  T.  L«»cb 
)  80  III.  App.  304. 


1.  RaUicay  worfe. 

For  the  purpose  of  facilitating  a  comparlaoa 
between  the  reaults  of  tbe  anlagonlatlc  doc 
trines,  aa  applied  to  groups  of  apeclDc  fads,  tbe 
decisions  In  the  subjoined  list  wltb  regard  co 
common  employment,  considered  as  being  de- 
pendent upon  aaaoclaHon  of  dutlea.  are  tabu- 
lated under  headings  which  are  similar  to  tboss 
employed,  for  purposes  of  claasmcatlon.  In  II.  d. 


Ther 


no  common  employment  between  a 
nd  a  BtBticsi  agent.  Cblcago  k  N. 
.  Bnyder   (1888)    117  111,  376,  7  N. 


conductor  a 
W.  R,  Co,  V 
E.  804. 

A  station  agent  is  not  tbe  fellow  servant  of  a 
car  repairer  or  Inspector  having  supervision  of 
the  condition  of  car  brakes,  although  the  agent 
la  required  to  set  tbe  braiiea  of  cers  left  at  hla 
station,  Cblcago,  B.  &  Q.  R.  Co.  v.  Eeilogg 
(1898)  04  Neb.  127,  74  N.  W.  454,  Modlffed  on 


Niw  JBBaBi  ConKT  or  Erbobs  and  Attbau. 


Joke, 


rebnrlDg  tn  (1888)  BC  Neb.  T48,  70  N.  W.  462, 
but  above  nil  lot  not  couched. 

Id  Pittsburgh.  Ft.  W.  &  C.  R.  Co.  T.  Powers 

(18T4)    74  111.   341,   It  was  auumed,  arguenio, 
far  Durpnui  oC  lUustraCiua,  that  a  clerk  keep- 


cluilon  waa  reached  aa  regard!  an  op«rator 
uid  an  engineer,  on  Iba  two  grouudi  that  the)' 
were  not  ao  altuated  aa  to  control  or  Influence 
racb  other'!  conduct,  and  that  tbe  operator  waa 
tbe  superior  Bervant. 

In  Eaat  Tenoeasee,  V.  A  O.  R.  Co.  t.  De  Ar- 
mond  (1867)  86  Tenn.  73.  S  8.  W.  600,  a  tde- 
(raph  operator  was  beld  not  to  be  a  (ellow  aer*- 
ant  at  a  conductor,  both  because  bo  la  In  a  sepa- 
rate department,  and  also  a  vice  principal,  aa 
being  tbe  mouthpiece  of  the  luperintendeal. 

Tbe  ruliog  In  Hall  t.  Galveatoa.  U.  &  S.  A. 
B.  Co.  (1839)  39  Fed.  Rep.  IS,  that  a  telegraph 
operator  waa  not  a  fellow  serTanC  of  a  brake- 
man,  la  posalbl;  based  on  the  tame  principle 
aa  the  above  eases.  But  aa  it  waa  made  In  an 
oral  charge,  and  the  Judge  gives  no  reasona  and 
citea  no  authorllles.  its  precise  rationalt  la 
doubtful. 

It  ia  held  that  a  flreman  and  a  telegraph 
operator  are  engaged  In  dlfTerent  departmeuta, 
or  -about  a  different  piece  of  work,-  within 
tbe  meanlDg  o(  Ulai.  Conal.  1890,  |  193,  Illi- 
nois C-  R.  Co.  T.  Bunter  (18S2)  TO  Hiss.  471, 
12  So.  482, 

b,  BirvanU  worttng  on  t'i«  Same  train, 

Tber«  Is  a  common  employment  between  an 
engineer  and  tarakenian,  IIIIuoIb  C.  R.  Co.  t. 
Keen  <18T4)  72  111,  Q12  lenglne  exploded); 
Chicago  &  A.  R.  Co.  V.  Brandau  (18I1S|  OG  III. 
App.  130;  Louisville  &  N.  R.  Co.  T.  MartlQ 
(1889)  87  Tenn.  398,  8  L.  R.  A.  282,  10  3.  W. 
772 ;  Djaart  v.  Kansas  City,  Ft.  8.  &  M,  K.  Co. 
(1888)  145  Mo.  83.  46  S.  W.  761  (not  disputed 
— theory  of  plaintiff  was  negligence  In  selcrllng 
the  engineer)  :  Chicago  &  A.  R.  Co.  v.  Brandau 
(1896)  66  111.  App.  ISO  (between  engi- 
neer and  flrenun :  engine  exploded)  :  Lault- 
-  Tllle  t  N.  it.  Co.  V.  Roblnaon  (18S8)  4 
Buah,  S07  (between  two  brakemen)  ;  Chicago 
A  A.  R.  Co.  V.  Kuah  (1S7T)  84  III.  570 :  Chicago, 
B.  t  Q.  K.  Co.  V.  iloward  (18D.'>)  4S  Neb.  6T0. 
63  N.  W.  872  (apeclal  Budlcg  held  to  override 
general  verdict  for  tbe  plHlallfF). 

Between  tbe  engineer  of  a  locomotive  engaged 
In  shirting  and  one  of  the  shifting  crew.  Crea 
well  V.  Wilnilneton  &  N.  R.  Co.  (1890:  Del.)  43 
Atl.  629;  Eastern  Kentucky  R.  Co.  v.  Powell 
(18!1S)    17  Kj.  L.  Rep.  1001.  33  S.  W.  629. 

Belween  a  conductor  and  hia  coemplojeea  on 
the  train.  Chicago  &  N.  W.  R.  Co.  v.  Snjder 
(1S8U)  117  111.  376,  7  N.  E.  604;  Meyer  v.  Illi- 
nois C,  K.  Co.  (1390)  177  III.  591,  52  N.  E.  848. 

An  engine-driver  and  a  laborer  engaged  In  un- 
ooupilng  cara.  Robertson  v.  LInllibgon,  etc., 
Co.  (1601)  18  8c.  Seas.  Cas.  4th  Series.  1221 
(engine  driven  without  warning  agaJnsI  cars 
betneen  wblch  plaintiff  was;  action  at  common 
law  dlamlsoed;  iasua  allowed  under  employer's 
liability  act). 

An  engineer  and  an  engine  wiper,  Spencer 
V.  Ohio  k.  M.  R.  Co.  (1S92)  130  Ind.  181,  29  N. 
B,  615  (engine  negligently  started). 

0.  BervanU   hanmno   HUerent  train*. 

Tnder  tbe  codbocIbHou  doctrine  In  Illinois  It 
estlon  ol  law   and  fact,  whether 


mploymi 


Erie  ft  W.  R.  Co.  T,  Mlddleton  (1892)  142  III. 
590.  32  N.  E.  403. 

An  engineer  In  charge  of  an  engine  on  the~ 
main  track  la  not,  as  matter  of  law,  a  feltow 
acrvaot  of  a  brakeman  at  the  rear  of  a  trala 
on  a  side  track.  Chicago  k  W.  I.  S.  Co,  v. 
Flyun  (1894)  54  111.  App.  387,  Affirmed  (1895> 
154  111,  448,  40  N.  B,  332. 

'I'hese  decisions  seem  Inconsistent  with  tbe 
unquollfled  rulings  of  the  court  of  appeala,  that 
locomotive  engineers  on  tbe  sama  road  are  fel- 
low serranta.  Ohio  *  M.  R.  Co.  T.  Bobb  (1880} 
36  111.  App.  627.  And  that  the  conductor  of  » 
freight  train  Is  a  fellow  servant  of  the  engi- 
neer of  a  passenger  train.  Clark  v.  Wabash 
R.  Co.  (1803)  62  111.  App.  104  (here  the  non. 
liability  of  the  company  was  also  referred  A\- 
rectly  to  the  concepllou  that  tbe  risk  was  one- 
fully  understood). 

The  ruling  in  Terre  Haute  k  I.  R.  Co.  v.  I-eep- 
er  (1805)  00  111.  App.  196,  [bat  tbe  men  on  dif- 
ferent eecttans  of  a  freight  train  are  coservanti. 
Is  another  decision  which  Is  hardly  reconcil- 
able with  tbe  abova  atatement  of  doctrine  by- 
the  aupreme  court.  The  anlagonlsm  seema  to 
be  essentially  the  result  of  a  different  theory 
of  the  relation  between  the  functions  of  the 
court  and  the  Jury, 

For  the  Kentucky  decisions  under  this  bead. 


d,  BervanU  haftiUng  train*,  and 

A  switchman  bas  been  held  to  be  a  fellow 
servant  of  the  men  operating  an  ordinary  freight 
train.  Rutledge  v.  Mliaourl  P.  R.  Co.  (1S94> 
123  Mo.  121.  24  S.  VI.  1063  <ln  banc)  Affirmed 
In  (1804)  1:^3  Mu.  140,  27  S.  W.  327.  by  whol* 
court  without  argument. 

A  swilcbman  and  a  brakeman.  Bomdeun  v. 
Grand  Trunk  R.  Co.  (1866;  Quebec)  1  L.  C.  L. 
J.  186  (ml^laced  svrltch  ;  adopting  rule  of  Eng- 


B  Injured 
Btaf- 


lons  should  thereforebe  submitted 
to  tbe  Jury  under  proper  Inatructlona.  Lake 
Kl  L.  R.  A. 


Illinois  cases  where  the  switchm 

by  the  negligence  of  a  switch  e 

ford  V.  Chicago.  B.  k  Q.  R.  Co.   (1886) 

214,  2  *J.  E.  18B  :  Chicago.  R.  I.  &  P.  R.  Co.  V. 

Henry  (1880)  7  111.  App.  322:  Chicago.  R.  1.  & 

P.    K.    Co.    V.   Touby    (1887 1    26    111.    App.   99: 

Warmlngton    V.    Atchison,    T.    k    B.    F.    R.    Co. 

(1801)  4IJ  Mo.  App.  159. 

In  LouLBvllle  A  N.  R.  Co.  v.  Sheets  (1890) 
11  Ky.  L.  Rep.  781,  IB  8.  W.  248,  a  yard  swllch- 
maji  WHB  held  not  to  be  a  fellow  servant  of  an 
engineer  of  an  ordinary  train,  but  tbe  decision 
waa  determined  by  difference  of  grade  rather 
than  difference  of  department. 

Irolna,   and    rxpitMi    and 


There  is  not  coservlce.  aa  matter  of  law.  be- 
tween a  baggageman  and  an  engineer.  Chicago 
k  A.  R.  Co.  T.  Swan  (1898)  176  111.  424.  52  N. 
E.  018,  Affirming  (1897)  70  III.  App.  3.11  (dec- 
Isratloti  alleging  facta  not  aufflclent  to  ahow  co- 
dprvlce).  Nor  between  a  hagEfigeman  and  a 
brakeman.  American  Eip.  Co.  v.  Hisley  <1S9S1 
77  111.  App.  476.  ADrmed  la  (1890)  17S  III. 
295,  53  N.  E.  CSS. 

In  Central  Tniat  Co.  T.  Wibssb,  8t.  Ll  * 
P.  R.  Co.  (ISBS)  34  Fed.  Rep.  61G,  nliere  It  waa 
held  that  an  expressman  aiHl  a  baggageman  or 
a  paaaenger  train  were  not  (i^llow  servants,  the 
court  quotes  Illinois  cases,  but  seems  also  to 
consider  that  tbe  frelght-tmln  employees  rep- 
resented the  master  at  the  lime  of  a 
cBused  by  running  past  a  train  contrar, 
la t ions.     The  latter  conception  is  dear 
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■  operatlDK  tfaloi,  4nd  car  repairers. 
baTc  beeo  denied  betas  coBetraDts.  Id  Uenfro  t. 
Chicago,  R.  1.  &  P.  B.  Co.  tlSSS)  8S  Mo.  S02 
drain  aegllgentJj  backed  bj  awltcliiiiK  crew)  ; 
Richmond  jt  D.  R.  Co.  T.  Korment  (186T)  61  Va. 
167.  4  8.  K  211 :  IlllnoH  C.  R.  Co.  v.  Hllilard 
41S9C)  S9  Kj.  6Si.  37  8.  W.  75:  Daoleli  T. 
Union  P.  R.  Co.  (ISOO)  6  Clab,  3ST,  23  Pac. 
7S2  (tbi>  case,  In  wblch  tbe  car-lnapectoi 
wa«  the  dellaquent.  was  aSlmied  In  Union  P.  R. 
CD.  V.  Daniela  (1S94)  JS2  U.  B,  884.  3S  I>  ed. 
K9T,  14  Sup.  Ct.  Rep.  7Ee.  but  CD  the  ground 
ot  tb*  noDBnlgnabliltT  ol  tba  dul;  ot  Inapectlng 
can)  :  Cbicaso  A  A.  B.  Co.  T.  HoTt  (1S87)  122 
111.  3SB,  12  K.  E.  22B. 

In  Ibe  csae  last  cited  the  clrcnmatance  whtcb 
was  regarded  aa  conclualTelj  negatlrlng  com- 
■roa  employment  vaa  thai:  the  dutlea  dI  tbe 
engine  drlrec  In  connection  with  hia  tra.la  ceased 
at  or  before  the  time  It  waa  the  Inapector'a  duty 
to  go  upon  It  to  begin  hla  work  of  iQapecclon. 
The  coarC  aald :  "Inapectlng  can  attec  tbejr 
■re  deliTered  In  the  farda  can  have  no  relaCIOD 
or  connection  wltb  the  running  of  tralna  to 
dlatant  points.  .  .  .  Plaintiff  and  the  en- 
(Ine-drlver  were  DOC  engaged  In  Ibe  aame  buai- 
neaa  at  all.  It  waa  distinct  and  wholly  dlfTer. 
ent.  and  bad  each  -ontlnued  In  hIa  particular 
baalnen  for  any  lodctlnlte  period  It  la  hardly 
probable  they  would  have  been  brought  Into 
any  relation  where  one  ml^ht  have  exerclaed 
an  InQuence  over  the  other  promatlve  of  proper 
caution.  In  the  very  nature  ot  tbe  bualneu 
each  waa  engaged  In.  It  waa  Impracticable  for 
one  to  hBTe  bad  any  InOuence  over  the  other 
promotive  ol  proper  caution,  or  otherwise.  Tbey 
were  stnogera  to  each  other,  and  might  have  re- 
cnalited  ao  for  an  iDdeHnlta  time,  ao  far  aa  any- 
thing In  their  bnalnesa  relations  would  have 
brought  them  together.     It  la  true  they  might 


a  fellow 


n  the  I 


and  yet  tbey  might  uol 
en  hour  before  the  happening  of  tbe  Injury. 
What  la  meant  la.  If  the  parties  continue  to  be 
engaged  In  a  common  service  tbey  will  be  habit, 
nally  associated,  so  that  tbey  may  eierclae  any 
InflueQce  over  each  other  promotive  ot  common 
safety.  That  never  could  bave  occurred  In  tbia 
case,  tor  the  obvious  reason  the  dntles  of  tbo 
englneHJrlver  ceased  at  or  before  plalntlfTs 
would  begin,  so  that  It  would  be  Impossible  for 
one  to  eierclse  any  InUuence  whatever  over  the 
other.'" 


neera  and  those  whose  duties  are  confined  to 
■witching,  and  two  earlier  caaes  In  IIUqoIb  ei- 
preaaly  predicate  coservlce  between  switch  eagl- 
oeers  and  car  repalrera.  Chicago  &  A.  R.  Co,  T. 
■lurphy  (18T0)  S3  III.  336.  6  Am.  Rep.  4S  (car. 
repairer  struck  by  awllcb  engine  while  walking 
Mong  the  track)  ;  Valcez  v.  Ohio  &  H.  R.  Co. 
<187T)    S5    lit.   COO    (same  facta). 

But  In  Webb  v.  Denver  t  R.  G.  R.  Co.  (ISBl) 
T  Utah.  3Q3.  26  Fac.  081,  the  directly  opposite 
view  waa  taken,  and  this  agrees  with  the  Ren- 
fco  Case  (18SS)  66  Mo.  S02,  cited  above. 

A  carpenter  In  railroad  switch  yards  and  a 
'  kwomotlTe  engineer  arc  not  coaervants.  Eg. 
mann  v.  Eaat  St.  l^ula  Connecting  R.  Co. 
(1896)   66  III.  App.  845. 

A  switchman  and  a  car-repairer  are  not  co- 
aervants. UcNaughtou  t.  Caledonian  R,  Co. 
19  Sc.  Scsa.  Cas.  2d  series.  2T1.  Cited  with 
approval  by  Field.  J.,  In  Chicago,  U.  4  St,  K 
R.  Co.  T.  Ross  (1884)  112  U.  B.  377.  28  L.  ed. 
787.  5  Sup.  Ct.  Rep.  184  :  Pool  v.  Southern  P. 
Co  (IS»lt  I  Utah,  303,  26  Pae.  654  (the  car 
fiO  L.  R.  A. 


repairer  In  thia  caae  usually  worked  la  the  ahop. 

but  occasionally  made  email  repairs  in  the  yard, 
and  the  switchmon  waa  under  the  direction  of 
the  yardmaaler;  at  all  events,  not  coaervants. 
as  matter  of  law)  :  Chicago  &  E.  I.  R.  Co.  T. 
Knelrlm  (1802)  4S  111.  App.  243  (18S4)  153 
III.  468,  39  N.  B.  824.  Contra,  see  Cortiett  v. 
St.  LoHla,  I.  M.  &  B.  R.  Co.  (1887)  26  Mo.  App. 
621.  where  the  "depanmenlal  doctrine"  waa  re- 
jected. But  In  view  of  the  more  recent  ded- 
alons  by  the  supreme  court  thia  rallng  la  per- 
bapa  no  longer  law  in   Missouri. 

A  car  repairer  la  not  a  telloW  servant  at  ft 
motorman  on  a  atreet  car.  by  whose  negUgencs 
be  la  Injured.  Stucke  v.  Orleans  It.  Ca  (ISOB) 
50  La.  Ann.  188,  23  Bo.  342. 


g.  Servantt  fiaHdllnf  f 


r,  and  Katchmtn. 


An  engineer  la  not  a  coservant  of  a  watch- 
man at  a  bridge.  Pike  v.  Chicago  &  A.  R.  Co. 
(ISOO)  41  Fed.  Rep.  05.  Here  tbe  watchman 
haa  nothing  to  do  wltb  the  operation  ot  the 
trains  and  tbe  disconnection  ot  duties  la  obvious. 

On  the  other  hand,  a  watchman  at  a  curve  of 
a  cable  street  railroad,  whose  duty  Is  to  signal 
approaching  cars  to  stop  and  start,  so  that  tbey 

ant  with  the  gripman.  Uurray  v.  St.  Louis, 
C.  &  W.  R.  Co.  (1889)  98  Uo.  573,  5  L.  R,  A. 
735.  12  S,  W.  252.     Here  both  are  employed  li 


and  the 
e  could  exercise  a  preventive 


■the  one  fro 

other  from  the  ground,— "engaged  In  tbe  aame 

department  ot  work,  and  their  common  business 


was  auch  that  o 
care  over  tbe  other." 

Bo,  the  crew  of  a  awitcbing  engine  used  In 
making  up  trains,  and  a  night  watchman  at  a 
atreet  croaalng  where  such  i;nglne  Is  coDstanCiy 
paaaing  and  repBirslng.  are  deemed  to  be.  aa  mat- 
ter ot  law.  Id  habitual  consociation,  and  there- 
fore fellow  aervants.  Chicago  t  E.  I.  R.  Co.  T. 
Goajy   (1834)   110  111.  383. 

ft.  BicitcMna  crews  in  vorda. 
The  autborltlea  are  In  conQIct  na  to  the  rela- 
tion which  aervants  regularly  attached  to  tbs 
dllTerent  swltcblng  crews  hoid  to  other  crews 
In  tbe  same  yard.  In  llilnola  it  la  held  that 
the  membera  ot  two  awitchlng  crews  working 
ling  duties  almost 


Butlcal   I 


a  tello' 


,w.  though  under  different  foremen 

(Chicago  Sc  K.  1.  R.  Co.  v.  Hriscull  (1808)  176 
111.  330,  52  N.  B.  921.  Reversing  (I8U7)  TO  III. 
App.  91:  O'Leary  T.  Wabaab  It.  Co.  (1803)  52 
111.  App.  641.  where  stress  was  laid  on  the  fact 
that  the  two  cretsa  were  under  the  direction  of 
the  aame  roadmaster)  ;  and  that  Ibe  crewa  ot 
different  switch  eaglnea  frequently  meeting 
each  other  In  the  discharge  ot  tbelr  duties,  run- 
ning upon  tbe  same  track,  and  brought  Into  Ire- 
quent  association,  aa  that  "their  movements 
wltb  relation  to  eacn  other  are  governed  by  a 
consideration  ot  tbelr  mutual  safely  and  con- 
venience," are  fellow  servants,  tbgugh  all  or 
any  number  of  their  hours  of  service  arc  not 
the  aame.  Elgin,  J.  &  E.  R.  Co.  v.  Malaney 
(1804)  511  111.  App.  114  ("in  thot  service  they 
were  brought  Into  frequent  assoclatloa  so  that 
they  might  exercise  mutual  InHuenc*  upon  eaeb 


a  ska. 


>  thai 


th« 


yard,  though  a  vice  principal  of  those  of  hia 
crews,  is  a  fellow  servant  of  the  membera  of 
the  other  crew,  where  both  crews  are  under  tbs 
control  and  direction  of  tbe  same  yard  master, 
and  the  foreman  has  no  control  or  direction  over 
the  members  ot  tbe  other  crew.  Miaaourl  P.  R. 
Co.  V.  Lyons  (1698)  S4  Neb.  681,  75  N.  W.  SI 


4b8  New  Jsrbbt  Court  ow 

(InBtructlon  to  opposite  effect  erronfouB— tnem- 
hen  of  botb  rrtws  said  to  be  "consoclated"  la 
the  iame  depurtiDent.  (bough  Ihree  ot  the  neea 
L-lted  are  ladiaaa  decialooa,  and  therefore  eman- 
Rle  Irom  a  court  wblch  hi«  rejected  the  "con- 
la  Ulab,  OD  the  other  hand,  a  foreman  of  oae 
of  several  awltchlng  crews  In  a  yard  la  oat  a 
fellow  aerFaat  of  a  member  or  a  enw  other  than 
his  onn.  ArniBtrong  t.  Orcgoa  Short  Line  & 
U.  N.  R.  Co.  (18B3)  S  Utah.  420,  32  Pac.  693. 

Whether  a  awltchmaik  working  sometimes  in 
one  of  four  cl'ewB.  and  lOTnetlmes  In  ■□other,  la 
ranuclsTed  with  olbec  members  of  such  crews 
is  a  question  ot  fact.  Chlcaso,  B.  A  Q.  R.  Co. 
T.  Fitzgerald  (ISBO)   10  III.  App.  ITS. 

The  foreman  of  a  crew  msklnB  up  trains,  and 

his  conduct,  are  coservanta.  Chicago  t  E.  1. 
R.  Co.  1.  Geary  (1SS4)  110  III.  3S0  (plaintiff 
could  not  perform  bla  duty  without  cocBlantly 
watching  tbe  train  crewa). 

I.  Scrvanit  handling  troitit  and  sorconlt  loo^ 

A  laborer  engaged  In  unloading  cars  Is  not 

a  reilDW  servant  of  the  engineer  of  a  locomotlTe 
wblch  drives  another  train  ot  cars  against  tbe 
one  on  which  the  laborer  Is  working.  North  Ctil- 
CBgo  Kolllug  Mill  Co.  T.  Johnson  (18S5)  114 
III.  nT.  -20  N.  £,  186. 

A  sn-ltchman  and  ■  servant  engaged  In  load- 
ing frelgbt  cnra  are  not  coservanta.  Chicago. 
R.  I.  A  P.  R.  Co.  V.  Henrj  (1880)  7  111.  App. 
82S. 

I,  Serrants  hanillinB  orilMary  Iroftu  and  arm- 
ants  emploiied  <»  the  repair  or  coHttraclUin 
of  llie  perHinnent  wav. 

(This  and  the  three  following  subdivisions 
Ohould  be  read  In  connection  with  111.  d.  «spra.) 
Sa  far  a  a  regards  servants  handling  a  train 
and  servants  engaged  In  work  upon  the  perma- 
nent was,  v.-hltb  tbe  operation  of  the  train  does 
not  directly  facilitate  and  further,  the  rule  Is 
thst,  under  normal  circumstances,  these  classes 
of  employees  are  not  fellow  servants.  This  rule 
has  been  applied  where  the  servants  whose  rela- 
tion to  the  trainmen  was  In  question  were  en- 
gaged In  trnck-repalrlug.  Sullivan  r.  Missouri 
P.  K.  Co.  11889)  97  Mo.  llS,  10  8.  W.  852  (this 
case  seems  to  overrule  Robback  v.  TaclQc  B.  Co. 

given,  though  Black.  J.,  In  Parkvr  v.  Hannibal 
A  St.  J.  R.  Co.  (ISOL)  lOS  Uo.  302,  411,  18  1.. 
R.  4.  802,  IB  3.  W,  1119,  seeka  to  reconcile  the 
two  caaea  on  tbe  ground  that  In  ihc  earlier 
decisions  the  men  were  all  ai  work  In  rhe  same 
yard,  and.  for  aught  that  appeared,  were  under 
the  same  foreman,  and  In  conalant  assoda- 
tlou)  :  Schlereth  v.  Missouri  P.  R.  Co.  (1SI>2} 
115  Mo.  8T,  21  a.  W.  1110:  Swadley  v.  Mis- 
souri P.  R.  Co.  (1893)  lis  Mo.  268,  24  a.  W. 
140:  Parker  v.  Flannlbal  &  St.  J,  R.  Co.  (1801) 
109  Mo.  362,  18  L.  R.  A.  802.  19  8.  W.  1110 
(by  four  Judges  out  of  seven)  ;  McKenna  v, 
Missouri  P.  H.  Co.  (1893)  64  Mo.  App.  161 
laaaumed,  arguendo)  ;  Plttaburgb,  I''I.  W.  &  C. 
R.  Co,  V.  Powers  |1S74)  74  III.  341:  Toledo. 
W.  A  W.  H.  Co.  V.  O'Connor  (1875)  77  111,  391 
(hand-car  run  Inlo)  ;  Chicago  A  N.  W.  R.  Co. 
V.  Moranda  (1ST9)  03  111.  302.  34  Am.  Rep.  16.^ 
(lrn<-kman  Injured  by  a  lump  of  coal  which  the 
flrenian  tbrew  from  an  engiue)  :  Nashville  A  C. 
n.  Co.  V.  Carroll  (187!)  6  Helak.  347:  I^uls- 
Tllle  &  N.  H.  Co.  V,  Fllbem  (JRCBI  6  Bush,  674. 
90  Am.  Dec.  690;  Union  P.  R,  Co.  t,  Krlckson 
(1894)  41  Nob.  1,  20  L.  R.  A.  137,  S9  N.  W. 
B47 :  Omaha  &  R.  Valley  R.  Co.  r.  Krsycnbuhl 
fiO  L.  R.  A. 


Ebhora  akd  Appeal*. 


JUKC, 


(IBOe)  4S  Neb.  H58,  47  N.  W.  44T ;  Chicago  * 
K.  I.  R.  Co.  V.  Shannon  (1892)  43  111.  App.  540 
(train  was  driven  forcibly  by  awltching  engi- 
neer against  a  dead  car  beblnd  wblcb  the  track- 
repairer  had  stepped  to  avoid  another  train: 
laborers  unloading  rails)  ;  Peoria,  D-  ft  B-  R. 
Co.  V.  Johns  (1892)  43  111.  App.  S3  (engineer 
failed  to  report  detect  In  engine)  ;  Church  v. 
Chicago  &  A.  R.  Co.  (1893)  119  Mo.  2U3.  23  U. 
W.  10S8;  DlEon  T.  Chicago  A  A.  R.  Co.  (1891) 
109  Mo.  413,  18  L.  R.  A.  792.  19  3.  W.  412  (a 
servant  employed  In  a  qnarry  operated  by  rail- 
road and  men  In  cbarge  of  paaalng  trains). 

In  Kentucky  on  engineer  and  a  aecllon-latwrer 
temporarily  engaged  onder  him  In  getting  a 
locomotive  back  on  the  track  are  not  fellow 
servants.  Louisville  *  N.  B.  Co.  v.  CotUns 
llStW)  2  Dnv.  114,  87  Am.  Dec.  486,  but  the 
decision  rests  partly  upon  the  superiority  of 
the  engineer's  grade. 

ploypd  to  load  tenders  with  mal.  Cnlon  P.  H. 
Co  V.  Krlfkaon  (1S04)  41  Neb.  1,  29  L.  B.  A. 
137.  60  N,  W.  347. 

A  locomotive  engineer  and  member  of  fenea 
gang  are  nut  teiiow  servants,  as  matter  of  law. 
Louisville.  E:  &  Bt.  L.  Consol.  R.  Co.  v.  Haw- 
thorn (1893)  147  111.  228.  36  N.  E.  534,  Amnn- 
ing  11892)  4S  111.  App.  63S. 

A  nreman  on  a  running  train  baa  been  held  to 
be  a  fellow  servant  with  a  section  foreman  In 
delivering  from  the  train  as  It  paasea  a  mes- 
sage for  the  latter  tied  around  a  piece  of  coal. 
Card  V.  P.ddy  (1894)  129  Mo.  BIO,  36  L.  R.  A. 
80S,  28  S.  W.  1170  (see  au  extract  (rom  the  opin- 
ion in  this  case.  III.  e,  supra). 

But  upon  both  principle  and  authority  It  Is 
apparent  that  In  spite  of  the  prima  tacie  dia- 
connection  of  dutlea  In  theae  cases,  the  maaler 
may  sllll  escape  llahlllty  If  he  can  show  that 
the  servanta  were,  as  matter  ot  tact,  conaod- 

So,  m  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v. 
McLaughlin  (1894)  6S  111.  App.  63.  It  was  left 
to  the  Jury  to  say  whether  s  road  supervisor 
and  an  ergino  driver  were  fellow  servants. 

But  evidence  thst  a  railway  section  foreman, 
who  sustained  Injuries  on  a  bridge,  alleged  to 
be  due  to  the  negligence  of  an  engineer  In  fall- 
ing to  observe  a  flag  placed  on  the  bridge,  had 
a  right  to  flag  tbe  train,  that  be  waa  endeavor- 
ing to  do  so  when  he  was  Injured,  and  that  It 
was  the  engineer's  duty  to  obey  the  signal. — 
dors  not  show  such  co-operation  as  tends  to  es- 
tablish the  relation  ot  fellow  servants.  I'eorla. 
D,  A  E.  R.  Co.  V.  Rice  (1893)  144  11!.  227.  33 
N.  E.  061.  Otherwise.  It  was  pointed  out.  "sll 
employees  ot  one  employer  would  be  fellow  sert- 
aiils  within  that  rule,  whenever  It  could  ba 
shown  that  one  was  at  tbs  time  ot  the  Injury 
aitemptlng  to  prevent  another  from  committing 

In  two  Virginia  caaea  the  master  was  held 
liable  where  trainmen  were  Injured  by  the  neg- 

A  A.  R-  Co  (1887)  84  Va.  192.  4  's.  K.  330; 
Moon  V.  Richmond  A  A.  R.  Co.  (1884)  78  Va. 
745.  49  Am.  Rep.  401. 

The  same  ruling  would  undoubtedly  be  mad« 
In  any  other  state  wbere  tbe  "consoclBllon" 
doctrine  prevallB.  bat  It  la  probable  that  In  Vir- 
ginia Itaelt  these  esses  would  now  be  susinliu'd 
only  on  the  ground  that  tbe  track -repairers 
n-pre  vice  principals  as  regards  keeping  lbs 
roadbed  In  safe  condition. 

Servants  toking  care  of  the  track  and  train- 
men are  teiiow  servants.  Fuller  v.  Grand  Trunk 
B.  Co.  (18(!5  :  Quebec)  1  L,  C.  L.  J,  68  (dirsll- 
ment ;  laying  down  tbe  doctrine  ot  commnn 
employment  without  any  guaJIflcatlons,  aa  It  !• 


IMM. 


SoFiBU>  T.  GuoQENHKiH  Bmeltikq  Co. 


In  tfaB  einiuiion  lav,  and  rejectlns  th«  rale  ol 
th«  Krencli  law) . 

EnBlneer  and  section  leborer  are  fellow  aerr- 
aali.  ilsatlnga  t.  Montana  Union  B.  Co.  (ISSS) 
IB  Moot.  493,  4S  Pac.  264  (Inin  sot  Mopped 
•ODD  eaougti  to  avoid  rnnnlng  oier  laborer). 

engine  driver  and    laborer  on   tbe   track 


E  felloi 


lots.     M'Enl 


.   Waterl 


ra   * 


t.  Co.    (1838)   8  Ir.  C.  L.  Rep.  312   (damur- 

The  conductor  of  a  frelftbt  train  and  a  aec- 
tlDQ  hand  on  a  hand  ear  are  KrTaDts.  Martta 
».  AtchlHon,  T.  &  8.  F.  K.  Co.  (1891)  IBS  U.  B. 
.HBH.  41  L.  ed.  lOBl,  17  Sup.  Ct.  Rep.  SOS. 
jk.  Serranlt  haiiilllfli/  utorft  (rodu  and  tervanti 
emii loved  on  tA«  ftmanent  uap. 

Bo  far  as  these  aerraata  are  concerned,  it  li 
tleac  that  Ihe  principle*  applied  In  the  preced- 
ing^ BUbdlTlBlon  will  negntlTC  common  emploj- 
ment  where  the  track  laborerB  were  not  a  part 
■ot  the  foree  attached  to  the  work  train. 

Thia  la  one  caae  where  It  was  ruled  that  a 
section  hand  la  not  a  fellow  aervant  Of  men  In 
charge  of  a  coUBlructlon  train,  unleaa  they  are 
together  cOMiperatlng  in  furthering  a  particular 
bualnem  of  the  common  master. 

In  Chicago  A  A.  R.  Co.  v.  Kelly  |1SST)  28  111. 
App.   BS5,   Affirmed  la   (I8BD)    12T  III.   637,  21 


TJ.  B,  : 


t  laid  1 


1  that  d 


t  ot  the  day  the  plalntll 
gaged  In  unloading  rock  from  the  train  he  waa 
a   fellow  servant  ot   the  tralnmeo,  taut  not  be- 

In  rarker  t.  Hannibal  *  St.  J.  R.  Co.  (1891) 
10»  Mo.  362,  18  L.  B.  i.  802,  19  8.  W.  1118, 
where  four  out  of  seven  Judges  were  of  opinion 
that  section  hands  engaged  In  ballaatlQg  the 
track  were  not  fellow  aerranta  of  the  men 
operating  the  material  train  which  broQghC  Ihe 
Htoue  wllh  which  the  track  waa  to  be  ballasted, 
the  defendant  sought  to  take  tbe  case  out  of 
the  general  rule  on  the  ground  (hat  tbe  train 
was  hauling  material  for  the  section  men  to  use 
lo  constructing  the  roadbed.  Thli  contention 
did  not  prevail.  Thomas,  J.,  aald  (p.  40S,  lOa 
Uo..  p.  Bia,  18  L.  R.  A.,  p.  1133.  10  8.  W.)  ; 
"The  train  was.  Iiowever,  being  operated  on  Ihe 
road,  and  t  cannot  see  whjr  the  trainmen's  rela- 
tion (0  Ibe  section  men  coDid  be  chanpd,  sim- 
ply by  wbat  tbe  former  hauled.  Bdcd  a  dis- 
tinction Is  arbitrary  and  artlHclal,  and  hence 
unsatisfactory.  What  did  Parker  know  about 
the  aklll  of  the  engineer  or  conductor  In  charge 
o(  the  construction  tmln?  What  right  bed  he 
to  Inquire  Into  Ihe  operation  ot  that  traln7  lie 
and  those  In  charge  of  that  train  were  In  no 
proper  senae  coQsoclated  In  ths  performance  ot 
their  respective  duties." 

But  tbe  employment  of  the  person  Injured 
CBDDDt  be  considered  distinct.  In  the  sense  of 
the  "consociation"  doctrine.  If  It  Is  ot  a  char- 
acter to  make  him  a  part  of  tbe  force  employed 
upon  the  train,  as  where  tbe  engineer  of  a  con- 
struction train  Injured  a  laborer  engaged  In  un- 
loadlDE  Iron  by  starting  the  train  without  the 
usual  rtgnal.  Chicago  &  A.  B.  Co.  v,  Keefs 
11868)  4T  111.  108  (laBtrucClon  that  depart- 
ments were  distinct,  held  erroaeous).  See  also 
Ulller  T.  Ohio  i,  M.  B.  Co.  (188T)  24  111.  App. 
828  {similar  facta)  :  Biggins  v.  Missouri  P.  B. 
Co.  (1801)  104  Uo.  413,  16  S.  W.  409  (demurrer 
■ualalned,  Khere-  the  plalntllt  was  a  laborer  on 
■  train  side-tracked  to  let  another  pass,  and 
wns  Injured  by  the  engineer's  starting  It  wltb- 
ont  ■  signal.  "They  were  working"  aald  tbe 
conrt.  "under  the  asms  conductor,  derived  their 
anthorlty  and  compenaatlon  from  the  same  com- 
mon source,  and  were  engaged  In  the  same  gen- 
eral business.  Chough  In  s  different  grada  ot 
thia  common  aerTlM"). 
KUR,A. 


Compare,  also,  tbe  cases  cited  In  IV.,  e,  In 
many  of  which  aasume  Che  saoie  doctr 
though    the    questloo    actually    diBcuseed    ' 


>craBlon 


used 


the  transportation  of  dlrC,  the 
actually  performs  that  duty  In  any  tase  Is  a 
fellow  servant  of  the  rest,  as  he  does  not  there- 
by cesse  to  be  In  the  same  field  of  labor  and  In 
the  same  grade  of  employment.  Caaey  v.  Louis- 
ville A  N.  B.  Co.   11880)  84  Ky.  78. 


tlon  of  a  railroad  Is  not  consoclated  with  the 
engineer  of  tbe  construction  train,  by  whose  neg- 
ligence he  la  Injured,  while  being  conveyed  l» 
camp  aC  dinner-time.  Hobson  v.  New  Meilc* 
*  A.  R.  Co.   (18S6;  Ariz.)    11  Pac.  B45. 


train.  Northern  P.  R.  Co.  v.  O'Brien  (1889) 
1  Wash.  SBO,  21  Pac.  32  (colIlBlon  occurred 
while  laborer  was  being  carried  on  the  train). 


the 


L  labore 


longing  to  a  bridge  gang  and  ai 
Ing  the  machinery  by  which  tbe  timbers  are 
hoisted.  Kyan  v.  McCully  (1804)  1Z3  Mo.  63«, 
27  S.  W.  &53:  Vols  V.  Chesopeake  A  O.  B.  Co. 
(18031  OS  Ky.  188,  24  S.  W.  118  (negligent 
and  Injured  servants  were  In  the  same  gang  of 
plle-drlvers).  An  "Inspector" — a ppsrently  a  road- 
master  or  section  boss — and  a  railway  laborer. 
Mocfarlnne  v.  Caledonian  R.  Co.  (1867)  6  Be 
Seas.  Cajt.  3d  Serlea,  102  (servant  sent  to  watck 
a  bridge,  without  being  Informed  at  what  tima 
trains  were  to  he  eipected,  was  run  over). 

If  they  are  controlled  by  the  sam* 
superior  that  circumstance  Is  apparently 
decisive  In  the  master's  favor. — as  where  two 
focemen  ot  track  repairers  are  working  Inde- 
pendently ot  each  other,  bnt  under  the  sama 
roadmaster.  Bherrln  v.  St.  Joseph  &  St.  L.  &. 
Co.  (1800)  103  Mo.  878.  IS  B.  W.  442. 

Conversely,  a  section  man  la  not.  as  matter  of 
law.  a  fellow  servant  of  the  members  of  a  fenc* 
gang  temporarily  working  on  the  aectlon,  where 
they  do  not  work  together,  and  are  only  caaual- 
ly   thrown    together    In  going    t 


m.  Servants  It 


There  Is  no  coservlce  between  the  tpllOW- 
Ing  classes  of  employees: 

A  brakeman  and  those  providing  tbe  car  bf 
the  defects  ot  which  he  suiters  Injury.  Toledo, 
W.  &  W.  R.  Co.  V.  Ingraham  (187S)  77  III.  SOS. 

Tralomen  and  those  who  furnish  rolling 
stock  and  place  It  on  tbe  track.  Chicago  A  N. 
W.  R.  Co.  v.  Jackson  (1870)  Sfi  III.  402. 

Bervants  charged  with  duty  ot  supplying  sate 
machinery,  and  those  engaged  In  the  operation 
thereof.  Ford  v.  Fltchburg  B.  Co.  (1872)  110 
Mass.  241.  14  Am.  Rep.  K08. 

master  car  builder)  charged  with  duty  of  build. 
ing  and  keeping  In  repair  locomotive  hollers. 
Toledo,  W.  &  W.  B.  Co.  v.  Moore  (1876)  77  lU- 
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A  holler-manufacturer  and  a  flrem&n. 
vine  t  D.  R.  Co.  V.  Jones  (I87I)  9  Helak.  27. 

A  common  latiorer  In  a  carpenter  shop  near 


Nask- 


New  Jbksbt  Codht  of  Ebrobb  i 


D  Apfuiu. 


Jdib, 


the  rallroBil  tnrk.  and  the  CDglneer  In  cbarse  of 
■  pa«Bins  train.  Byan  t.  Chicago  *  N.  W.  R. 
Co.   <18~1)  60  111.  171.  14  Am.  Uep.  S2. 


oplac 


tbe  track.  cbusIdk  a  areamn  lo  be  struck  by  It. 
Chlcaso.  B.  *  Q.  B.  Co.  r.  Gresor;  (ISTl)  &8 
111.  272. 

A  grlpman  dd  a  cabt«  ear  and  the  crew  ol  a 
wtvcktns  train.  Wut  Cblcago  Stieet  R.  Co.  T. 
Dwrer  <1S04)  C7  111.  App.  liO. 

See  alM)  Pltliburg.  Ft.  W.  k  C.  R.  Co.  T.  Pow- 
ers <18T4)  74  111.  341.  In  which  It  was  aa- 
nmed,  argvendo,  lor  Che  purposea  of  Illustra- 
tion, that  an  cmploree  lo  the  car-ihop  waa  not 


On  t 


kimlth  li 
ecklUK  ci 


ai  lan«-  as  he  la  aaaoclated  with  the 
particular  Job.     Abend  t.  Terre  Haute  k  I.  R. 
Co.  (18114)  111  III.  £03,  Q3  Am.  Rep.  610. 

So.  a  rard  band  maj  be  a  coaeirant  of  a  ma- 
chanlc  In  tbe  repair  ahop  If  tbej  are  required 
bj  tbelr  toreman  to  iM-operate  In  tbe  aame  Job. 
Chicago  *  N.  W.  B.  Co.  T.  Bcbenrins  (IGTSJ  4 
111.  App.  633. 


Two  car^repalrera  ate  coaervanla.     Renfro  T. 

Chicago.  R.  I.  &  P.  R.  Co.  (laac)  se  uo.  302. 

So  are  an  englae  hostler  aod  a  helper  In  tbe 
round  bouse,  who  also  baa  dutlea  Co  perform 
In  the  care  of  the  engines,  coaervaata.  Chicago 
&  W.  I.  R.  Co.  V.  Mssslg  (1863)  GO  III.  App.  600. 

Whether  gangs  empiojed  under  different  fore- 
men In  a  ear  ahop  and  a  mB';hlne  shop,  between 
wblcb  cara  are  conaCanCl;  being  mored.  are  fel- 
low serranta  la  a  queaCton  for  Cbe  Jury.  Chi- 
cago &  A.  R.  Co.  T.  OBrran  (18S4)  IS  III.  App. 

Z.  Occupations  other  than  ranway  tcork. 


Painters  employed  on  the  anme  building  to  do 
the  aame  klod  of  work  are  caserraDta,  although 
tbe;  are  working  oo  different  scaffolda. 
Worid'a  Columbian  Uxposlclon  v.  Belt  (1808) 
TS  111.  App.  dm  (iDjutr  occurring  through  the 
negligence  of  one  serTant  In  adjusting  a  rope 
supporting  one  of  the  scatColds). 

Masons  iind  hod  carrlery  on  the  same  build' 
Ing.  Maber  v.  McGrath  (ItUlB)  SS  N.  J.  L.  400. 
S3  Atl.  945  (masons  constructed  a  defective 
•caffold) . 

But  B  carpenter  who  consCructs  a  scaffold  and 
a  masoD  who  uses  It  are  not.  wben  working  us- 
der  separate  foremen.  Chicago  *  A.  R.  Co.  T. 
Maroney  (1896)  67  11].  App.  B18,  ASlrmed  Is 
(1897)  170  111.  020.  4B  N.  H.  033.  but  on  the 
Croimd  that  tbe  carpenter  was  dlscbarglcig  a 
Donasalgaahle  duly. 

Operators  of  elevator  In  a  bulldlog  in  the 
proceaa  of  conatructlon  are  not  fellow  servants 
with  B  gang  of  earpenCers.  one  of  nhom  Is 
killed  while  at  work  by  tbe  counter-weight  of 
the  elevator  coming  down  on  bim.  Leiter  y. 
Klnnare  (1S96)  68  111.  App.' 668  (approving  of 
tDBtrnctloDB  aasumlDg  tbia). 

But  B  BerroQt  using  a  freight  elevator  and 
the  engineer  operaClug  It  are  fellow  aervants. 
airlngham  v.  Ullton  (1888)  111  N.  Y.  188.  lub 
nam.  Strlngham  v.  Stewart,  1  L.  R.  A.  483.  18 
N.  E.  870  (engineer  started  elevator  In  Che 
wrong  direction),  yormer  appeal  (188^)  100 
N.  Y.  516,  3  N.  E.  575  :  WolcoCC  y.  SCudebaker 
(18871  34  Fed.  Rep.  8. 

Whether  a  carpenter  working  on  an  elevator 
■haft  In  a  balldlog  la  conrae  of  conitrnctlon, 
60  L.  B.  A. 


and  tbe  bay  running  the  elevator  In  ralalng  and 
lowering  workmen  and  materials  and  persona 
lugpecttng  rooms  In  tbe  building,  are  fellow 
servants.  Is  a  gueatloD  for  the  Jury.  Ilugbea  v. 
FnglD  (1891)  4S  Mo.  App.  37  (nonsuit  held 
erroneous  under  the  m»re  recent  decisions  Id 
Missouri;  tbough  It  would  have  been  proper 
under  those  prior  to  Conroy  t.  VuIcbji  Iroa 
Works  (1876)  02  Uo.  36). 


b.  Bervantt  tCOrUng  a 


or  alMMt  ihipt. 


A  finding  by  the  Jury  that  plalntlET,  who  waa 
master  of  one  of  aevetal  canal  boata,  was  a 
"coemployee"  with  Cbe  captain  of  a  steamboat 
employed  co  tow  the  eaaal  boats,  Inclodlng  cba 
one  of  which  plaintiff  waa  master,  sod  that 
plaintiff  was  "associated  with'  the  steamboat 
CBplaIn  and  engaged  in  the  game  line  of  bnii' 
neas  at  the  time  of  the  injury  In  making  up  tha 
tow, — doea  "not  bring  the  plaintiff  and  the  cap- 
tain of  tbe  steamboat  Into  the  category  of  fel- 
low servants."     Weetera  Stone  Co.  v.  Wbalen 

(1893)  SI  111.  App.  512.  on  appeal.  AOrrned  Id 

(1894)  151  111.  472.  38  N.  E.  241.  It  waa  a>- 
sumed  that  the  servants  were  In  a  common  em- 
ployment, and  Cbe  ease  was  made  to  turn  on  the 
master's  knowledge  of  tbe  delinquent'*  Incom- 
peCency. 

But  a  laborer  loading  cargo  Id  the  hold  of  a 
yesael,  and  another  laborer  above,  are  fellow 
servanla.  Kenny  v.  Cunard  S.  8.  Co.  (188S) 
W  Joaes  Jt  S.  434  (laborer  above  carelessly 
tiandled  load,  so  that  It  fell).  And  employees 
loading  a  Teasel  with  coal  and  a  eoal  holster. 
The  Islands  (1SS6)  28  Fed.  Rep.  47S.  And  the 
cook  and  engineer  of  ■  steamboat.  Grlrosley  v, 
Hanklns  (1891)  46  Fed.  Rep.  490. 

One  employed  In  onloadlng  lumber  from  a  ves- 
sel Is  not  a  fellow  servant  with  a  gang  of  men 
on  shore  employed  to  receive  and  pile  the  lum- 
ber on  the  dock,  John  Spry  Lumber  Co.  v.  Dug- 
gan  (1898)  80  111.  App.  394  (verdict  for  plain- 
tiff upheld.     Verdict  approved). 

0.  Svnianli  emploi/ei  in  coal  garda. 

Switchmen  at  work  In  a  coal  yard,  engaged 
In  switching  tbe  cars  from  place  to  place,  arc 
□oC  In  auch  direct  co-operation  wlch  other  em- 
ployees of  Cbe  same  company  engaged  In  load- 

ot  fellow  servants  between  them.     Wenona  Coal 
Co.  v.  Holmqulst  (ISQS)  51  III.  App.  507. 
d.  Serconia    emploi/od    In   iron    u^or*». 

A  servant  employed  by  a  steel  company  to 
pour  the  molten  steel  Into  molds  to  he  sent  to 
tbe  billet  mill  Is  not,  as  matter  of  law.  a  fellow 
servant  at  another  employee,  not  wlcbln  sight 
and  separated  from  bIm  by  two  walla,  whose 
duty  It  Is  to  cbill  the  molds  on  delivery.  Illi- 
nois Steel  Co.  T.  Bauman  (18981  7B  111.  App. 
73.  Affirmed  In  (1890)  178  III.  SSI.  53  N.  B. 
107. 

Tbe  foreman  of  a  gang  of  men  engaged  la 
repairing  the  tracks  In  the  works  of  a  steel - 
converting  mill,  and  employees  engaged  In  the 
mill  In  making  steel  from  Iron,  whose  duties 
never  bring  them  together  in  their  discharge, 
are  not;  fellow  servants.  Jollet  Steel  Co.  v. 
Shleldfl  (1893)  146  lU.  G03,  34  N.  G.  1108. 

Whether  an  employee  In  B  ateel  manufactory 
engaged  In  cooling  and  uncapping  molds  under 
the  control  of  a  yar^  foreman  Is  a  fellow  aerv. 
BnC  of  a  "pourer"  employed  In  the  canverCing 
room  under  the  control  of  a  superlDtendenl  Is 
a  question  of  fact  for  the  Jary.  wbere  tbe  evi- 
dence tends  to  show  that  the  two  employee* 
were  not  stationed  In  the  same  building  or  with- 
in Sight  or  bearing  of  each  other,  and  that  the 
usual   duties  of   tbeic  reapectlte   einploymaala 


SOFIBLD  T.  OUOOBHHRIM  SHSLTlHa  CO. 


4S1 


41ld  not  bring  Ihcm  Into  babltaal.  or  even  tem- 
Ooncj  •ssoclatloD.  IIUdoIb  Steel  Co.  t.  Bao- 
n*n  (1899)  ITS  in.  301.  S8  N.  XL  lOT,  Afflrm- 
ine  (18S8)   78  III.  App.  T8. 

a.  Benantt  etHpioytd  <tt  faBtarHt,  ale.    • 

Tbe  farenuLQ  la  Cbe  sblpplag  department  ol 
an  Ice  manulactorj  l>  not  s  fellow  McranC  at 
carpenter!  wbo  remove  tbe  cover  ol  a  hot- 
water  Caok  under  tbe  floor  !n  tbe  factorj.  while 
placing  ■  guard  around  tbe  opening.  Uuilck 
T.  Jacob  Dodd  Firktog  Co.  (1804)  CS  Ho.  App. 
S22. 

Where  a  macblnlat  In  a  machine  ihop  was  In- 
jQted  b;  the  boritlUK  of  an  imerj  wheel  which 
be  wai  nalDg,  and  wblch  had  ]aat  been  aet  bj 
tbree  or  the  ordlnarr  workmen  In  the  abop, 
•uperlntended  acd  aaaiated  by  the  loreman.  it 
vas  held  erroneous  to  Inatruct  tbe  }ur;  that 
"workmen  emplojed  to  act  up  machlDer;  for 
aae,  aad  workmen  using  the  inacblnerj  ao  aet 
up  were  not  engaged  la  ■  common  aecvlce," 
alDce  it  KSM  a  quescloD  of  (act.  and  not  of  law, 
whether  the  two  species  ol  service  formed  two 
departments  or  one.  this  depending  upon  wheth- 
«r  the  same  servaals  were  em  ployed  bj  the 
master  to  pertorm  tioth  Ilaes  of  service.  Bolton 
T.  Daly  <187S)  4  111.  App.  36. 

f.  ServanU    engaged  in   minfnir   work. 

Tbe  engineer  ot  lbs  hoisting  macbinerj  Is  ■ 
fellow  servant  of  a  roadman  and  tracklayer. 
Niantk  Coal  &  Utn.  B.  Co.  v.  Leonard  (1880) 
25  III.  App.  9S  (cage  lowered  too  rapidly— Af- 
Jlmied  In  (1888)  12a  III.  218,  19  N.  E.  294,  on 
the  ground  of  negligence  In  employing  Ibe 
-engineer).  And  of  s  laborer  In  charge  of  mules, 
and  doing  general  work.  Btarne  v.  Schlolbaoe 
(1880)  21  111.  App.  07  (crushed  while  work- 
ing at  the  botlom  of  the  shaft). 

lu  TeQuesKe  tbe  doctrine  of  associated  du- 
ties being  applied  only  In  tbe  case  of  railway 
servBDls,  the  eoglneer  of  a  mloe-engliie,  and 
tender  ot  ventilating  engine  were  held  to  be 
coservants.  though  not  lu  tbe  mme  departmeaC. 
-Coal  Crt«lc  Uln.  Co.  v.  Davis  (18B1)  90  Tenn. 
711.  18  S.  W.  887. 

-fushers"  In  charge  of  the  seTeral  shifts  of 
men  operating  a  mine  are  fellow  servants  as  re- 
apecta  their  duty  of  notifying  each  other,  at 
the  time  of  changes  of  sblfca,  of  uueiploded 
boles  In  tbe  shaft.  Andenon  v.  Daly  Mln.  Co. 
<18U7I    16  t'tab,  28,  (SO  Pbc  Silt. 

Kmployees  Id  charge  ot  the  fan  furnishing  aJr 
for  a  mine,  and  gaa  testers,  are  fellow  servants 
of  miners  at  work  In  the  mine.  Hugbes  v.  Ore- 
Son  Impror.  Co.  (1898)  20  Wash.  S94,  SB  Par. 
IID  (fan  Slopped  during  flrs), 

g.  Servanu  «Mploirs<f  <>  AolBb. 

An  elevator  boy  and  an  electrician  and  engi- 
neer employed  la  a  hotel,  both  of  whom  are 
Bubject  to  the  orders  of  tbe  president  of  the 
hotel  company,  Its  general  manager,  and  ita 
chief  clerk,  are  fellow  servauta  HeCarty  v. 
Bood  Hotel  Co.  (1898)  144  Mo.  S97,  46  8.  W. 
172. 

h.  SffTDoHl*  employed  1»  Mills. 

A  mllFwrlgbt  engaged  In  constructing  an  addl- 
-tton  to  a  mill  Is  not  the  fellow  servant  of  one 
who  operated  a  saw  therein.  Hammarberg  v, 
8t.  Paul  A  T.  Lumber  Co.  (1898)  19  Wash.  S37. 
U  Pac.  727  (mltlwrlgbt  left  a  chisel  on  the 
«eam  over  tlw  aaw,  and  it  waa  shaken  o)C  by 
tbe  vibration  of  the  machinery). 
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la  killed  by  a  loadad  eat  which  nns  down  tb* 
Incline  from  the  quarry,  owing  to  the  negligence 
of  one  of  Cba  hands  engaged  In  loading  It.  Fort 
UI1I  Btone  Co.  v.  Orm  (1880)  84  Ky.  188. 

A  bricklayer  engaged  in  building  a  aewer  and 
the  workmen  wbo  excavate  and  abeattie  tbe 
trench  are  fellow  eervanta.  Curley  v.  UoB 
(1899)  82  N.  J.  L.  TC8,  42  Atl.  731,  Citing 
LoughllD  V.  State  (18S7)  105  N.  S.  159,  II  N.  H. 
3T1 ;  Wilson  v.  Merry  (1808)  L.  B.  1  H.  L.  Sr. 
App.  Cas.  328,  19  L.  T.  N.  S.  30. 

IV.  Common  employmtnt,  coMldered  W(lft  rsf- 
ermco  to  the  Eoatiimity  o/  the  relaUoa  a/ 
master  and  ssrvoal. 

a.  Generaily. 

In  another  note  the  question  wbether  ths 
plaintiff  was  entitled  to  the  rights,  and  sublect 
to  the  burdens.  Incident  to  Che  position  of  a  serv- 
ant has  been  discussed  generally  with  refer- 
ence to  the  subsidiary  questlooa  correlsted,  but 
Independent,  whether  be  bad,  prior  to  the  dats 
of  the  Injury,  entered  the  defendant's  employ  by 
virtue  of  a  contract  wllb  a  duly-autborlsed 
agent  of  the  master,  and  wbetber,  supposing 
such  a  contract  to  have  been  proved,  bis  rela- 
tions with  tbe  master  at  the  actual  moment  of 
the  Injury  were  temporarily  or  permanently  in- 
terrupted. In  tbe  ensuing  subdivision  It  is  pro- 
posed to  consider  the  latter  of  these  subsldlscy 
questions  under  that  particular  aspect  which  It 

comes  the  test  by  whlcb  to  determine  whether 
the  defense  ot  common  employment  Is  availabis 

It  would  carry  us  outside  tbe  scope  ot  this 
Dote  to  discuss  generally  tbe  question  wbether 
the  plaintiff  Is  entitled  to  tbe  rights,  and  sub- 
ject to  the  burdens,  of  a  servant  of  the  defend- 
ant, so  tar  as  that  qaeatloo  depends  upon  ths 
answer  to  tba  two  subsidiary  questions,  whether 
the  plalntlir  had  ever  been  hired  at  all  by  an 
agent  authorized  to  bind  tbe  master  (see  noto 
on  Foluntcfrra,  Ewaria  v.  Bt.  Paul.  M.  &  M.  B. 
Co.  (1B94:  Minn.)  22  L.  R.  A.  883,  tor  a  dls- 
cUBSlou  ot  one  subdlvlalon  ot  this  subject),  and 
wbether,  supposing  bim  to  have  been  >o  hired, 
his  relations  to  the  taaster.  when  tbe  Injury 
was  received,  were  In  a  proper  sense  of  tbe 
word,  contractual,  or  had  then  been  temporarily 
or  permanently  Interrupted.  But  It  will  ba 
convenient  and  proper  in  the  present  connec- 
tion to  consider  the  general  gueation  under  that 
particular  aspect  which  It  preeeots  in  cases 
where  the  answer  to  It  becomes  the  test  by 
whlcb  to  determlua  whether  tbe  defense  ot  com- 
mon  employment  Is  available  nnder  the  clrcum- 

A*  a  general  rule  tbe  predlcamenta  ot  time 
and  place  which  will  entitle  the  servant  to  be 

protected,  as  a  servant,  agalost  tbe   neellgeuce 

those  which  will  disable  him  from  recovering 
If  the  proilmate  cause  ot  the  accident  was  the 
negligence  of  a  fellow  servant.  In  Ewald  v. 
Chicago  &  N.  W.  B.  Co.  (18S8)  70  Wis.  42T,  36 
N.  W.  12,  the  court.  In  speaking  of  the  pathway 
on  which  the  servant  received  his  Injury,  said  r 
"There  was,  by  virtue  of  the  same  costiaci.  • 
correspoDdliig  duty  of  tbe  company  to  keep  that 
passageway  open  tor  tbe  plalntlfl.  for  he  bad 
a  right  to  be  there  as  an  employee  of- tbe  com- 
pany working  In  the  roundhouse.  If  the  com- 
pany violated  that  duty,  to  the  plaintiff's  In- 
Jury,  by  Its  own  act  or  primary  negligence.  Its 
liability  to  respond  Id  damages  Is  absolute  and 
untiuestlonable  1  but  If  tbe  plaintiff  has  this 
benefit  or  advantage  by  reason  ot  his  relation 
to  the  company,  as  an  employee,  be  must  also 
suffer  the  dlsadvantsge.  It  it  b«  such,  of  beloc 
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'em»dlleBi  agalUBt  the  coniptaj,  it  his  Injur; 
n  tbac  relation  wit  csuBed  bj  the  negllgeiin 
if  bit  coemplojeeB  or  (ellow  Bervaata." 


Slnc«  tbe  posMMlon  of  tbe  right  to  eoDtrol 
la  tbe  detecmln&tlTe  fact  or  la  all  caaea  when 
the  cilaCeDce  o[  tbe  relatloD  of  cnasler  and  aerv- 
«jit  cornea  Into  Queatlon  aa  between  two  given 
peraoUB  l»al«  to  Hardy  v.  Shedden  Co.  (1897: 
U.  S.  C.  C,  A.  eth  C.)  37  L.  R.  A.  pp.  38  at 
aefl.J,  It  would  aeem  that  the  aufflelent  and  only 
proper  test  for  determlDlng  wbether  that  rda- 
tlOD,  when  It  la  once  prored  to  haTe  been  en- 
tered upon,  actaallr  eilated  at  the  time  of  tbe 
Injury,  la  to  be  tound  In  the  anawer  to  the  quea- 
tlon, whether  tbe  aervant  waa  then  under  the 
control  ot  the  maater  In  respect  to  the  matters 
covered  by  tbe  contract  of  hiring.  Thla  almpla 
principle  Is,  however,  often  obacured.^BOme- 
ttmes,  perhaps,  even  Ignored  (see,  eapeclally, 
Hlgglns  T.  Hannibal  k  Bt.  J.  B.  Co,  (1885)  38 
Mo.  418),  Id  the  Judgments.  There  la  no  con- 
flict as  CO  the  general  proposition  that  a  master 
ia  eiempt,  and  tbeu  only,  from  reaponBiblllty 
to  hla  aervant  for  an  Injury  caused  by  another 
servant,  when  Che  former  waa  acting  la  the 
capacity  of  a  aervant  at  the  time  when  the 
accident  occurred,  and  that,  nnder  any  other 
el rcu matinees,  be  is  deemed  to  be  substantially 
a  stronger  aa  regards  bis  rights  of  action  and 
tbe  defenaea  available  to  the  msster.  Ilulchln- 
aon  v.  York,  N.  &  B.  B.  Co.  (ISliO)  a  Kich.  313, 
IS  L.  J.  Eicb,  N.  8.  206.  H  Jur.  837. 

In  other  words,  to  let  In  the  defenae.  the  acci- 
dent must  have  "happened  while  the  servant 
was  employed  about  hla  master's  buslnese." 
"      "  ■"    Id.  J.,  In  Loveil  V.  Howell  (1879)  L.  ~ 


1  C.  P.  DIv.  161,  163.  *E  L.  J.  C.  P.  ] 


).  387, 


84  L.  T.  N.  B.  183.  24  Week.  ftep.  672. 

"In  whatever  else  they  may  differ,  these  cases 
all  agree  upon  one  principle,  and  ibat  Is  that. 
If  the  plalntm  Is  not,  at  the  time  of  the  acci- 
dent, engaged  In  the  actual  service  of  the  com- 
pany, or  In  sonie  way  connected  with  auch  serv- 
ice, the  company  is  liable  for  the  negligence  of 
Its  employees."  Slale  uae  of  Abell  v.  Western 
Maryland  R.  Co.  (1884)  63  Md.  433. 

Bo.  a  "spare  man"  while  waiting  for  a  chance 
of  employment  at  the  depot  of  a  atreet  railway 
company  la  not  a  fellow  servant.  Conlon  v. 
Glasgow  (189U)  1  6c.  Sess.  Cas,  !>th  Serlea,  8S8. 

But  of  very  few  of  tbe  caaes  In  which  tbis 
proposition  baa  been  practically  construed  can 
It  be  said  that  the  master's  eierclse  ot  control 
wsa  viewed  aa  tbe  Mngle  crucial  test  of  the  ez- 

Tbe  following  rullnga  may,  perhaps,  be  said 
to  hinge  solely  upon  this  conalderallon  :  "In  a 
ease  the  facta  of  which  are  stated  in  II.  d.  2,  n, 
tuprn.  It  was  held  Chat  the  plalntlD  could  not 
recover  where,  although  hia  duty  did  not  call 
him  Co  bis  master's  premises  at  the  time,  he 
had  been  In  the  habit  of  going  occasionally  to 

the  eDBulDg  night,  and  the  evidence  was  tbat  be 
was  Injured  by  the  fellow  servant's  negligence, 
while  proceeedlng  to  the  olTlce  In  compllBnce 
with  a  EtimmoDB  from  tbe  manager.  Lovell  v. 
Howell  <1B76|  L,  R.  1  C.  P.  Dlv.  101.  46  L.  J. 
C.  P.   N.  8.  887,  34  L.  T.  N.  S.  133,  24  Week. 

Tbe  tact  that  a  servant  was  working  orer- 
ttme  will  not  exempt  him  from  the  operation 
of  the  doctrine  ot  coservlce.  provided  he  waa  In 
tbe  line  of  hla  employment.  Keboe  v.  Allen 
(1862)  92  Mich.  464,  B2  N.  W.  740. 

i.  day  laborer  aaaumes  the  risks  of  the  negl|. 


npon  to  do  the  fcork  In  whicb  be  was  Injured  be 
had  completed  bis  day's  atlnt,  where  there  was 

work  during  the  entire  number  of  hours  called 
for  In  bis  contract.     Ibid. 

Although  asleep  upon  a  aide  track,  in 
a  car  provided  for  that  pnrpoae,  the  tore- 
man  of  a  bridge  gang,  who  la  liable 
to  be  called  at  any  moment  to  go  out  with 
hla  gang  upon  tbe  road,  Is  on  daty  so  tar  aa  to 
be  at  the  time  a  fellow  servant  wltb  the  men 
operating  a  freight  train  whose  negligence 
causes  hla  Injnry.  Bt.  Louis,  A.  k  T.  R.  Co.  v. 
Welch  II888J  72  Tex.  298,  2  L.  R.  A.  839.  10  8. 
W.  529. 

Moat  usually  we  find  the  courts  dwelling  up- 
on considerations  which,  though  they  may  prop- 
erly be  regarded  as  Implying  a  HltuaClon  wblcli 
Involvea  the  exercise  of  control  by  tbe  defend- 
ant over  the  plaintilf,  hare  no  Immediate  refer- 
ence to  this  element  uf  tbe  relation. 


on  vehicle*  b< 

Tbe  great  majority  of  tbe  cases  which  tnrn 
upon  tbe  continuity  ot  the  relation  of  mai:er 
and  aervant  present  tbe  feature  that  the  ser»- 
ant,  who  Is  alleged  not  to  be  a  servani  so  [-r 
as   regards   the  availability   of   the   defense    ur 

not  actively  engaged  In  the  performance  of  h  s 
active  dulies,  w«a  being  carried,  at  the  time  of 
Ibe  Injury,  upon  some  vehicle  belonging  la  hla 
employer.  In  some  of  these  tbe  propriety  of 
allowing  tbe  servant  to  recover  on  tbe  sole 
ground  tbat  he  was  not  on  duty  at  atl  and  ws* 
traveling  entirely  tor  his  own  purposes,  has 
been  admitted. 

In  State  use  of  Abell  v.  Western  Maryland  Tl. 
Co.  (1884)  63  Md.  433.  a  hrakeman  hired  from 
day  to  day.  and  not  paid  for  Sunday  unless  he 
actually  wurhed,  was  killed  on  Sunday  by  (be 
negligence  of  tbe  trainmen  while  traveling  on 
a  conductor's  pass  to  visit  his  family,  wlih  ibe 
"     ■   I  company.     He  waa   held  eu- 


l   his 


tilled  to 

discharging    any   part 

been   eiprcBBly    released    from    the    contract   ol 

aervice  for  the  time  being. 

In  Waahbom  v.  Naahvllle  &  C.  R.  Co.  (18S91 
3  Head.  B38,  75  Am.  Dec.  784,  an  engineer  nb 
aeut   from  duty  without   leave,   and   t 
train  wltb  tbe  permlaalon  ot 


vellne 


altowf 


Hlgglns  V.  Hannibal  t  St.  J.  E.  Co.  (1866)  36 
Mo.  418.  IV.  d.  Oifra. 

A  railroad  employes  having  a  monthly  ticket 
given  him.  which  Is  gotid  (or  more  ridos  than 
are  necessary  In  attending  to  his  work,  with  tbe 
express  privilege  of  using  them  for  hia  own  pri- 
vate Interest  or  pleasure,  la  not.  when  passing 
over  the  road  entirely  for  his  own  bualneas  or 
pleasure.  In  the  employment  of  the  company, 
wltbln  Maaa.  Pub.  Stat.  chap.  Ill,  |  S12.  creat- 
ing a  liability  for  injury  to  a  paaaenger.  Doyle 
V.  Fltchburg  R.  Co.  (1894)  162  Mass.  06.  2S  L. 
R.  A.  157,  37  N.  E.  770  (eolllalwi  occurred 
through  the  negligence  of  tbe  engineer).  The 
court  pointed  out  that  auch  a  ticket  is  not  a 
mere  gratuity,  but  furnishes  part  of  tbs  coU' 
Bideration  by  which  he  was  induced  to  enter 
the  company's  service,  and  said  ;  "A  peraon 
may  at  one  time  be  an  employee  when  pasalng 
over  a  railroad,  and  at  another  time.  In  pasalng- 
over  the  same  road,  be  s  paaaenger,  tboogh  con- 
tinuing all  tbe  while.  In  a  popular  senae,  to  b« 
In  the  employment  of  the  railroad  company. 
.  .  .  The  defendant  was  not  Cransportlag 
bim  to  or  from  the  place  of  Ms  dally  labor  pnr- 
auaot  to  the  arrangement  which  szlsted  betwsan 


IMA. 


av^iu  T.  3T«iB-Dii^M  SuBLTiHa  Co. 


them.  It  bad  no  coDtnl  or  aatborlt;  over  blm. 
Be  WBB  not  traTeLlDB  on  may  acrrlce  for  It.  Hli 
time  was  bli  own.  and  the  dFtendaDt  was  not 
paring  him  (or  It.  and  he  could  use  It  ■■  be 
■aw  fit.  and  be  was  pasilDg  over  the  road  en- 
tirely for  hl(  own  business  or  pleaaure.  Bo  long 
aa  he  waa  worklug  Irom  day  to  da;  for  the  de- 
teDdaui  it  might  be  said,  lb  a  popular  aense, 
that  be  was  In  Its  emptorment.  But  we  do  not 
tbink  Ibat  la  the  aenae  lb  which  the  words  are 
used   in   (be  atatnte." 

Ob  the  sei^oDd  apiieBl  (1899)  leS  Haas.  4S2, 
33  L.  R.  A.  S44.  i4  N.  E.  611.  the  court  reiter- 
ated Ha  opIaiDD  that  the  ticket  vaa  not  a  gralu- 
Ity.  It  waa  conceded  b;  cooDsel  that  the 
plalntm  waa  a  passenger. 

Ob  the  other  hand.  It  Is  bow  well  settled  bj 
the  great  weight  of  authorltj  that,  tor  the  pur- 
poses of  the  defense  of  common  emplojmebt,  a 
aerTHni,  although  not  actively  engaged  lb  work, 
cuutlnuea  to  be  a  servant  during  the  period  of 
Ills  Iranaportatlon  on  a  vehicle  operated  bj 
his  employer,  where  the  eipreaa  object  of  so 
tranaportlng  him  la  to  bribg  blm  more  quickly 
and  cobveblenlly  to  his  place  of  work. 

I'hus,  it  waa  held  long  ago  lb  a  leading  Eng- 
lish case  that  workmen  la  mlbea  are,  while  on 
the  elevator  which  ralaes  or  lowers  them.  In  the 
■ervice  of  their  master  In  such  a  aenaa  that 
tbey  cannot  recover  for  Injuries  due  to  tbe  neg- 
ligence of  tbe  person  operating  tbe  holallng 
■pparntua.  and  In  BHrtabablll  Coal  Co.  T.  Mc- 
Oulre  (ISSN)  3  Macq.  U.  L.  Caa.  308,  i  Jur.  N. 
S.  TT3,  Lonl  Chelmsford  aald :  "It  appears  to 
me  that  tbe  deceased  and  Shearer  were  engaged 
In  one  common  operation— that  of  getting  coals 
1  tbe  pit.    Tbe  miners  could  not  perform 


their 


I   tbey 


their 


cover.     UcGbltk  v.  Shattuek  (1803)  160  Hasa. 
4S,  3D  N.  e.  110. 

Similarly,  a  railway  servant  who  is  conveyed 
on  one  of  tals  employer's  trains  In  order  lo 
facilitate   the  performance  of  his  «oiit   gsonot 


of  o 


f  that 


raised  to  the  pit's  mouth  ;        .    _.   _, 

close  of  (b«lr  day's  labor,  the  workmen  must  be 
lifted  out  of  tbe  mine.  Every  person  who  en- 
gaged In  sucb  an  employment  must  have  been 
perfectly  aware  that  all  thla  was  Incldebt  to  it, 
and  thai  the  service  waa  necesmrily  accompa- 
nied with  the  danger  that  the  person  Ibtruated 
with  tbe  machinery  might  tie  occssloDBlly  neg- 
ligent and  fall  In  hia  duty.  The  lord  advocate 
put  the  case  of  a  maaler  undertaking  to  convey 
tola  workmen  to  their  place  of  work  In  tbe  morn- 
ing, and  to  bring  them  home  Id  the  evening,  aa 
t>elng  similar  to  the  pceaeot  one  of  lowering 
the  workmen  to  their  work,  and  taking  them  up 
when  it  Is  over;  and  he  asked  whether  It  could 
be  doubted  that.  If  lomethlbg  were  deducted  out 
of  the  workmen's  wages  for  their  conveyance  to 
and  from  their  work,  the  master  would  be  liable. 
Hy  lorda.  In  the  latter  caae  supposed.  It  may  be 
very  probable  that  the  maater  would  he  liable 
for  damages  to  tbe  workmen  by  tbe  negligence 
of  bis  servants  in  tbe  courae  of  tbe  Journey, 
because  be  has  lor  this  purpose  convened  him- 
self Into  a  carrier  for  hire.  And  so.  It  may  be. 
If  the  employer  In  this  caae  had  entered   Into 

them  Into  and  raise  tbem  from  the  mine,  be 
might  have  put  o IT  the  mere  relation  of  master 
for  tbla  duty,  and  undertaken  that  of  a  con- 
tractor. Bat,  we  are  here  dealing  wltb  no  anch 
special  and  preciae  cases,  but  wltb  an  engage- 
ment In  a  service  subject  to  all  tbe  neeeaaary 
Incidents  of  It,  and,  aa  eaaentlal  to  and  forming 
a  part  of  that  service,  subject  to  tbe  very  act. 
through  the  negligent  performaoce  of  which  by 
one  of  tbe  servants  engaged  In  tbe  common 
work  the  death  bsa  been  occasioned," — Is  taken 
for  granted  In  other  decisions. 

So.  a  laundress  who  Is  Injured  by  tbe  negli- 
gence of  the  driver  of  a  carriage  In  wblcb  abe 
I*  being  carried  to  her  place  of  work  cannot  ra- 
fiOL.R.A. 


tbe  time  of  tbe  accident  been  actively 
engaged  In  hla  work.  See  cases  cited  In  [I.  and 
III.  »upra,  and  IboM  referred  to  In  the  notes 
dealing  with  the  theory  of  vice  prlnclpalship. 
For  the  purpoaea  of  thla  rule  It  la.  of  courae, 
Immaterial  which  of  the  two  malo  tbeorlea  aa 
to  what  constitutes  common  employment  la 
adopted,  and  tbe  declalona  under  both  will  b« 
cited  IndlfFerenily  in  the  present  aubdivlsion. 

was  held  maintainable,  not  on  the  ground  of  an 
Interruption  of  the  continuity  of  the  relation, 
but  because  tbe  negligent  and   Injured  servants 

F.  B.  Co.  V.  O'Brien  (ISSg)  1  Wash.  SBB,  21 
Pac.  32:  Hobson  v.  New  Mexico  i  A.  R.  Co. 
11886:  Arls.}  11  Pae.  E>45. 

In  Moss  V.  Jobnaon  (18S9)  22  III.  633.  it  waa 
held  that  no  ground  of  action  was  shown  by  a 
complaint  alleging  that  a  earpcuter.  while  be- 
ing conveyed  to  his  work  on  a  construction 
train,  waa  Injured  owing  to  tbe  mlsjoindfr  of 
two  raila  None  of  the  quallBcatlons  of  tbe 
doctrine  of  coservlce  arlaing  out  of  the  theory 
of  nonassignable  duties  are  noticed,  ot  were, 
so  far  as  can  be  seen,  present  to  the  mind  of  the 

waa  made  can  acarcely  be  correct,  In  view  of 
tbe  later  declilona,  and  is  certainly  not  In  har- 
mony with  tbe  preacnt  doctrine  In  Illinois  It- 
self.     See  111.  I,   1,  k,  supra.     In  other  words. 
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ordinary  course  of  bis  duty  from  one  set, of 
works  to  tbe  other,  without  paying  fare,  anil 
receiving  a  specined  sum  for  his  extra  expenses, 
travels  as  a  servant.  nM  as  a  paasenger.  Ilanda 
v.  London,  etc.  R.  Co.  (Q.  B.  D.  May,  IBOTi  : 
St.  Louis  A  B.  K.  R.  Co.  v.  Brlti  (1S74)  72  111, 
258  (shovBier  on  gravel  train  Injured  by  colll-v 
slon  white  being  conveyed  from  place  of  load- 
ing to  that  of  unloading)  :  Heine  v.  Chicago  A 
N.  W.  R.  Co.  11SB31  58  Wla  525,  17  N.  W.  420 
(laborer  hurt  t)irough  sudden  starting  of  train 
which  was  about  to  start  for  the  place  of  un< 
loading)  :  Capper  v,  Louisville.  E.  &  St.  L,  R. 
Co.  (1885)  103  Ind,  1105,  2  N,  E,  T4S  (one  em, 
ployed  to  do  work  on  the  permanent  way  of  a 
railroad,  whether  for  the  repair  ot  tunnels,  re- 
laying of  ties.  ballustlDg  the  track,  or  con- 
r'-uctlon  of  tunnels,  held  to  be  a  eoservant  of 
tnc  servanta  In  charge  of  a  train  In  which  he 
la  conveyed  from  one  point  of  the  line  to  an- 
otber)  :  Knabtla  v.  Oregon  Short-Line  &  U.  N. 
B.  Co,   (1801)  21  Or.  130,  27  Fac  01   (MCtlon 


Nbw  Jksbkt  Court  of  Ebkobb  i 


D  Appbaia 


JOSK, 


faaod  under  dlrectlona  of  roaamsiter  and  travel- 
Idb  od  conductor'!  train  to  make  repairs  wber- 
«Ter  needed  li  engaced  In  furtberlDg  the  ume 
general  object  aa  the  conductor)  ;  Kumler  v. 
Junction  B.  Co.  (ISTT)  33  Oblo  St.  150  (laborer 
«D  graTel  train  killed  bj  negligence  ot  engi- 
neer} :  McFarlane  T.  Gllmour  (1S84)  C  Oat. 
Rep.  802  ((oreman  ot  lumber  jard  coaervant  of 
laborer  nho  fa  Injured  vhlle  being  convejed  on  a 


•t  tbe  : 


1  other 


tween  tbe  place  where  the  laborer!  live  and  the 
place  where  ther  work)  ;  Tunner  *.  Midland  B. 
Co.  (ISeS)  L.  li.  1  C.  P.  SSI.  12  Jur.  N.  8.  691 
(plate  la^er  Injured  while  being  coovejed  under 
ttae  terma  of  hla  engagemeiit  to  the  place  where 
he  llTed  on  a  work  train,  the  cause  of  tbe  acci- 
dent being  a  colllalon  between  that  train  and 
asotbur)  ;  Pralber  t.  Richmond  *  D.  R.  Co. 
(ISHB)  80  Ga.  427,  0  B.  E.  630:  Ellington  V. 
Beaver  Dam  Lumbei  Co.  (1893)  9S  Ga.  B3,  Ifi 
8.  E.  21  (track- repairer  here  waa  emplored  b^ 
a  lumber  company — note  that  Georgia  statute 
as  to  coserranls  applies  only  to  railway  eompan- 
leej  :  Toledo,  W.  &  W.  R.  Co.  t.  Durkln  (ISTS) 
76  111.  3»S  (laborer  od  gravel  trvln  while  being 
conveyed  to  his  home  was  killed  by  a  derail- 
ment) ;  Abend  v.  Terre  Haute  &  I.  It.  Co. 
(18B4)  111  111.  202.  03  Am.  Rep.  010  (head 
blacknultb  Injured  wbUe  traveling  with  wreck- 
ing crew)  :  Madison  &  1.  B.  Co.  v.  Bacon  (ISSS) 
0  tnd.  205  (not  stated  in  what  capacity  plain- 
tl<I*a  decedent  was  employed)  :  Oblo  &  N.  R. 
Co.  V.  Tlndall  (1850)  13  Ind.  866:  (train  de- 
railed by  running  against  an  oi  between  tbe 
places  ol  loading  and  discharging  gravel)  :  Ull- 
man  v.  Eastern  B.  Corp.  (1865)  10  Allen.  233, 
87  Am,  Dec.  836  (carpenter  employed  as  car 
repairer  held  to  be  fellow  servant  of  swllch- 
mau)  ;  Seavec  v.  Boston  A  M.  B.  Co.  (1800)  14 
Gray,  466  (cDrpenler  employed  at  specified  daily 

toualy  lo  and  from  hla  place  of  work  Is  deemed 
to  be  a  aervant  while  be  ia  upon  the  train)  : 
-Cassldy  V.  Maine  C.  B.  Co.  (1884)  76  Ue.  468 
(laborer  Injured  in  obeying  a  negligent  order 
by  tbe  conductor  of  a  worli  train  to  Jump  Crom 
a  moving  train  on  to  atatlon  platform)  :  Sulli- 
van ».  Toledo,  W.  A  W.  R.  Co.  (1877)  68  Ind. 
26  (a  demurrer  sustained  to  a  complaint  alleg- 
ing negligence  In  falling  to  notify  tbe  conduct- 
or of  tbe  other  train  of  the  approach  of  the 
gravel  train,  tbe  court  aaylng  that  there  waa 
nothing  in  the  averments  to  take  Che  ease  out 
ot  the  general  rule)  ;  QlllshaanDn  v.  Stony 
Brook  R.  Corp.  (ISSS)  10  Cush.  228  (deiKllment 
through  collisloD  with  hand  car)  :  Ryan  v.  Cum- 
berlaud  Valley  B.  Co.  (1834)  28  Pa.  384  (dump- 
ing of  one  of  tbe  cars  which  had  been  left  un- 
hooked threw  plaintiff  out)  ;  Wrigbt  v.  North- 
ampton &  H,  R.  Co.  (1898)  122  N.  C.  852,  28  8. 
E.  100  (section  master  Injured)  ;  Gulf,  W.  T.  ft 
'  P.  R.  Co.  V.  Byan  (I88S)  69  Tea.  S6S,  7  8.  W. 
83  (roadmaater  Injured)  ;  Dallas  v.  Gulf,  C.  k 
S.  F.  B.  Co.  (1S84)  61  Tei.  IBS  (aervant  who 
waa  engaged  In  the  duty  of  looking  after  the 
ties  which  are  being  used  for  the  conatructlon 
ot  a  new  track,  and  at  various  times  baa  done 
\   work,   waa  injured   by  the 


t  of  a 


Galveaton.  H.  &  8.  A.  R.  Co.  v.  Arispe  (ISOl) 
81  Tei.  517.  IT  S.  W.  4T  (Inatroctlons  as  to 
ruoulng  the  trala  violated)  :  [lowland  v.  Mil- 
waukee. L.  B.  ft  W.  B.  Co.  (1S82)  64  Wis.  226, 
11  N,  W.  620  (derailment  caused  by  conductor'a 
trying  to  clear  away  a  anow  bank  by  the  moment- 
um of  (be  train  alone  injured  ahovelier  on  a 
annw-plow  train)  ;  May  T.  Ontario  A  Q.  R.  Co. 
(IRKn)  10  Ont.  Rep.  70  (plaintiff  waa  taking 
auppilei  to  plaeea  where  they  were  needed  along 
(he  line)  ;  Carney  V.  Caraquet  R.  Co.  (1800)  2S 
■SO  L.  R.  A. 


N.  B.  426   (aedlon  hand  Injnred  by  DeKllgenca 

of  conductor  In  going  on  a  bridge  known  to  bs 
uniafe).  Bee  also  the  caaes  cited  in  the  next 
subdlviaion. 

In  UcGiil  T.  Southern  P.  Co.  (1863 1  Aili.) 
33  Pac.  821,  It  waa  held,  oa  the  authority  of 
(nilcBgo.  U.  ft  8t.  P.  B.  Co.  T.  Roas  (1884)  113 
U.  8.  87T,  28  I*  ed.  787,  5  Sup.  Ct.  Rep.  184, 
that  a  conductor  ot  a  work  train  waa  not  a 
fellow  aervant  of  a  section  foreman  conveyed 
thereon  to  hla  place  ot  work.  On  a  rehearing 
thi*  rellng  was  reversed  (  (1686)  44  Pac. 
302),  the  court  holding  that,  as  tbe  conductor 
did  not  have  any  control  over  the  foreman,  (hs 
principle  of  the  Boaa  Caae  bad  been  wrongly 
applied,  and  that  aa  the  relative  positions  of  ths 
sen  ants  showed  that  a  constant  asaociatloB 
was  contemplated,  they  were  In  a  common  em- 
ployment. 

In  Fltipatrlck  v.  New  Albany  ft  8.  R.  Co. 
(1856)  7  Ind.  43S,  It  was  held  that  the  agree- 
ment by  which  a  laborer  waa  to  be  regularly 
conveyed  to  and  from  hla  work  Involves  an  In- 
plied  engagement  that  they  would  carry  him 
aa  safely  and  securely  as  if  he  realip  bad  been  a 
paaaenger  In  tbe  ordinary  sense  of  the  term. 

The  case  relied  upon  was  GUlenwater  v.  Madi- 
son ft  I.  R.  Co.  (1854)  S  Ind.  S30.  81  Am.  Dec. 
101.  But  the  essence  of  tbis  ruling  was  a  differ- 
ence of  departments,  not  tbe  fact  that  the  serv- 
ant WHS  a  passenger.  Of  course,  where  common 
employment  Is  negatived  by  a  difference  of  de- 
partment, tbe  question  whether  the  servant  waa 
traveling  as  such    becomes    Immaterial.      These 

pUritiy.  overruled  by  those  by  tbe  same  court 
cited  above,  as  well  as  discredited  by  the  Eteat 
weight  of  authority. 

But  the  operation  of  the  rule  is  not  conflned 
to  cases  of  tbe  above  type.  The  character  of 
the  train  In  which  the  servant  is  transported 
Is  immaterial  provided  It  la  being  uaed  as  a 
means  of  conveyance  Co  Cake  him.  In  the  per- 
formance of  his  contract,  to  or  from  the  place 
where  his  duties  call  blm.  Uutchinaon  v.  York, 
N.  ft  B.  B.  Co.  (1860)  B  Eich.  343.  It)  L.  J. 
Kxcb.  N.  B.  2S6.  14  Jur.  837.  where  It  was  held, 
on  the  broadest  ground,  that  ths  personal  rep- 
resentative of  a  servant  killed  In  a  colllalon 
while  be  was  traveling  In  Che  discharge  of  bis 
duty  could  not  recover.  Manviile  v.  Cleveland 
a  T.  B.  Co.  (1860)  11  Ohio  St.  417  (passenger 
train)  ;  Boaa  v.  New  York  C.  ft  U,  R.  R.  Co. 
(1876)  6  Uutt.  488  (engineer  aupervlalug  the 
laying  ot  track  Injured  by  the  negligence  of  ths 
conductor  of  a  passenger  train). 

A  railroad  band  ordered  to  quit  work  befora 
Che  usual  hoar,  and  take  a  Crain  to  carry  hlio 
Co  a  poinC  where  he  was  to  be  paid,  ia  In  the 
service  of  the  company  at  the  time  while  board- 
ing the  train.  O'Brien  v.  Boston  ft  A.  R.  Co. 
(1886)  138  Maaa.  387.  B2  Am.  Rep.  279.  See 
also  Vick  V.  Mew  York  C.  ft  H.  a  R.  Co.  (1884) 
06  N.  Y-  267.  47  Am.  Bep.  86. 

[f  there  Is  no  direct  proof  In  a  case  of  thl» 
type  Chat  tbe  contract  of  hiring  provided  for 
Che  servant's  tranaportation  free  of  charge  am 
implied  atlputatlou  to  that  effect  will  usually 
be  inferred.  Ross  v.  New  York  C.  ft  B.  R.  R- 
Co.  (1875)  6  Hun,  488,  Affirmed  (1878)  74  N. 
Y.  617  (asalstant  surveyor  killed  while  travel- 
ing from  bis  borne  to  the  place  of  work)  ;  and 
the  commenta  on  the  case  In  Vlck  r.  New  York 
C.  A  U.  E.  R.  Co.  (1884)  06  N.  Y.  287,  47  Am. 

Nor  does  It  make  any  difference  for  the  pur- 
poses of  the  defense  of  common  employment 
whether  tbe  accident  was  oceaaloued  by  the  n^^ 
ligence  of  the  servants  guiding  tbe  train  In 
which  the  deceased  was,  or  of  tboae  guiding 
the   other   train,   or   of   both.    BytchlntoB   r. 
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Tocb.  N'.  i  B.  R.  Co.  (ISSO)  5  Bicb.  S48,  IS 
f..  J,  Eich.  N.  8.  ZOS:  14  Jur.  687:  SuHItid  <r. 
Toledo,  W.  t  W.  R.  Co.  (ISTI)  B8  lod.  2fl. 

Tbat  ■.  roadmaster  and  tbc  eaglneer  ol  a 
train  olber  tban  that  on  whicb  the  roadmaster 
la  carried  are  coservantt  was  conceded  lu  Hol- 
land T.   Southern  1>.  Co.   (1893)    100  Cal.   UO, 

34  pbc,  eea. 

fir  I  20S3  of  the  Georgia  Code,  all  emploreei 
except  Ihoae  who  may  be  able  to  control  the 
men  engaged  In  Cbe  rannlng  of  trains  are  placed 
on  tbe  footing  oI  paaicngera  ai  to  Injarlea  srls- 
tng  from  tbs  negllgenca  of  the  latter  claas  at 
-emplojeei.  A  track  niaer  la  entitled  to  the 
benefit  ot  this  provlilan.  Atlantic  ft  B.  Air 
Une  B.  Co.  v.  Ayers  (18T4)  S3  Ga.  12. 

Tbe  general  principle  eBtabllabed  b;  the  au- 
thor! t  lea  already  cited  la.  of  course,  equally  ap- 
plicable whatever  tbe  nalare  oF  the  vehicle  may 
be,  wblch  la  used  for  the  tmnaportatlon  ot  the 
•ervant.  Injury  to  a  member  ot  a  railroad 
.(sas  wblle  riding  on  a  hand  car,  caused  by  aeg- 

ter  liable  to  him  vhere  there  la  no  proof  ot  any 
-contract  to  carry  blm  aafely  on  sucb  car,  fur- 
ther than  It  can  be  Inferred  from  tbe  use  ot 
tbe  car  In  going  to  and  from  the  place  ot  labor. 
Northern  F.  B,  Co.  i,  Peterwin  (18B8)  182  D. 
«.  346.  40  L.  ed.  994.  16  Sup.  Ct.  Rep.  S4S. 

d.  Antlondls  of  thut  CMM. 

The  emphasis  la  laid  by  the  courta  In  some 
4aaea  of  tbla  type  upon  the  fact  tbat  tbs  aerr- 
«nla  were,  under  the  circumstances,  trana- 
Xiorted,  not  as  paaaengeri,  but  In  the  course  ot 
the  performance  ot  their  contract.  Tunney  t. 
Midland  R.  Co.  (1368)  I..  R.  1  C.  P.  291.  12  Jur. 
N.  B.  691;  GlIlBhanaDn  T.  Btony  Brook  R.  Corp. 
-{IFiSZ)  10  Cuah.  22S. 

In  Uanrllle  v.  Clefelaod  k  T.  R.  Co.  (1S60) 
11  Oblo  Bt,  41T.  tbe  court,  accepting  the  suggea- 
tlon  ot  counsel  tbat  tbe  true  teat  to  determlns 
irbetber  tbe  plaintiff  was  la  tbs  employ 
of  the  defendant  at  the  time  ot  tbe  la- 
Jury  Is  the  tact  ot  Its  being  his  duty 
«nd  part  of  bla  employment  to  be  upon 
tbe  train  at  the  time  tbe  Injury  was  received, 
Jield  tbe  plaintiff  not  to  be  a  paaaenger  vhen 
tbe  evldcDce  vaa,  In  brief.  Chat,  being  employed 
t>y  tbe  month  to  render  service  generally  ta  a 
railroad,  In  the  capscIC]'  ot  baggage  master  or 
conduclor  of  paaeeoger  tralni  and  gravel  trains, 
«t  aucb  times  and  places  along  lbs  road  as  di- 
rected, be  na*  ordered  to  go  to  F  and  take 
charge  of  a  gravel  train  at  tbat  place  on  the 
following  day.  took  passage  on  a  passenger  train 
for  F.  but  passed  by  F  to  T,  and,  wblle  returning 
tbe  neit  dny  by  the  same  train  towards  F  to 
take  charge  of  the  gravel  train,  was  Injured 
tiy  the  careleaanesB  ot  the  servants  on  tbe  paaa- 
-enger  train.  There  was  held  to  be  nothing  in 
tbc  record  tending  to  show  that  even  his  pass- 
ing on  to  T  was  Inconaistent  with  the  relation 
tbs  plaintiff  sustained  as  employee.  Tbe  privt. 
lege  of  neceaaary  visits  to  hia  family  oi  home. 
In  tbs  Immediate  vicinity,  when  not  interter- 
Idk  with  hli  duties  to  bis  employers,  might  or 
tDlght  not  have  been  eipreased  In  tbe  contract ; 
or  It  might  have  been  Implied,  or  conceded  on 
tbe  part  ot  the  company  to  Its  employees.  And, 
e<ren  If  tbe  plaintiff  had  passed  on  to  T  Id  dl>- 
«bedlence  of  orders,  and  without  tbe  knowledge 
or  consent  of  bis  employer,  tbe  duty  was  still 
Incumbent  on  blm  as  an  employee  to  present 
tilmseit  at  P  on  tbe  day  appointed,  and  to  tbat 
end  take  passage  on  tbs  train  la  which  he  was 


Tbla  seen 


rant  tha  inference  that  the 
ot  tbe  declalons  was  the 
f  a  rlgbt  to  control,  ordi- 


narily dcrmant  during  sncb  periods  of  trana- 
pomtlon.  tiot  susceptible  of  being  called  at  any 

In  one  Important  case  Iba  intention  to  rely 
npon  tbla  aspect  of  tbe  relatlona  of  the  parties 
Is  not  a  mere  mattei-  of  Inference,  tbe  poaillou 
being  eipresaly  taken  tbat  the  MrvaQl  waa  un- 
der the  master's  control  during  tbe  transporta- 
tion, tor  the  reason  that  It  was  as  much  his 
duty  under  the  cootracC  to  travel  on  the  train 
set  apart  tor  hia  conveyance  to  the  place  of 
vork  aa  It  was  to  do  tha  work  itself  when  the 
train  reached  Ita  destination.  Vick  v.  New 
York  C.  A  H.  B.  R.  Co.  (1384)  S6  ti.  Y.  287,  47 
Am.  Rep.  36.  In  that  case,  by  an  arrangement 
made  between  the  employees  of  whom  tbe  plain- 
tiff'a  Intestate  was  one,  and  the  defendant  com- 
pany, tber  were  to  be  taken  from  Rochester  to  - 
Buffalo  every  Monday  morning,  and  brought 
back  every  Saturday  evening,  after  finisbing  the 
week's  work.  They  traveled  in  a  passenger  car 
cslied  a  shop  car  In  wblcb  otber  persons,  who 
paid  tares,  were  permitted  to  ride.  No  far* 
was  required  at  the  men  thus  employed  and 
transported,  but  by  agreement  a  deduction  waa 
made  from  their  wages  at  an  amount  llied  per 
hour,  beiog  tbe  aame  aa  when  at  work,  for  tha 
time  they  were  upon  tbe  train,  their  wages  be- 
ginning when  they  reacbed  tbe  shops  at  Buffalo. 
and  ending  when  they  left  them.  It  was  held 
that  no  action  could  be  maintained  for  tha 
death  ot  the  pialntHTs  inteetate  caused  by  tha 
collisIoQ  of  bis  own  train  with  another.  The 
court  said :  "Tbe  essence  of  the  contract  wat 
that  the  deceaaed  abould  work  for  the  defend- 
ant, as  foreman  of  tbe  tIn.Bbop,  and  In  consid- 
»atlon  thereof  It  shonld  pay  him  a  price  Qied 
per  hour,  and  should  transport  blm  from  hi* 
residence  to  the  place  where  the  work  was  to 
be  done,  and  back  again,  upon  Ita  railroad  witb- 
out  charge.  At  the  time  of  the  accident  the  da- 
ceaeed  was  In  the  shop  car  of  the  defendant  on 
bla  way  to  tbe  place  wbere  be  was  to  perform 
services.  As  bis  transportation  was  a  part  of 
the  contract,  he  waa  there  by  virtue  thereof  a« 
ipioyee.     Ills  services  had  then  commenced 
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Under  these  clrcumataneea  Ibe 
at  tbe  time  of  tbe  accident,  in  the  car  under  the 
terma  ot  tbe  contract  made  for  the  renditioik 
of  his  services,  and  not  aa  a  paaaenger.  it  was 
essential  that  he  should  be  In  the  car.  at  Ibe 
time  and  place  of  the  accident,  to  euabie  blm 
to  perform  the  contract  of  service  Into  which 
be  had  entered.  But  for  this  he  would  not  have 
been  there  at  tbe  time,  and  hia  traveling  on 
this  occBsioa  was  In  tbe  capacity  of  an  em- 
ployee, and  not  as  a  passenger.  If  two  sepa- 
rate contracts  had  been  Intended  to  have  been 
made,  one  for  the  services  of  the  deceased  and 
the  other  tor  hia  transportation.  It  is  fair  la 
assume  that  tbe  amount  allowed  tor  bla  wage* 
would  have  been  Increased  aufflclently  to  pay 
bis  fare  as  a  passenger.  Clearly  such  could 
not  bave  been  the  intention,  aa  the  contract 
made  was  a  single  one  which  related  only  to 
the  aervlces  ot  the  deceaeed  and  the  compensa- 
tion he  was  to  receive  for  tbe  same.  It  was 
part  of  this  contract  of  service  that  he  was  to 
be  carried  to  and  from  the  place  ot  bis  work 
every  week  on  tbe  detendant's  railroad,  and  on 
a  train  which  waa  uaually  provided  tor  tbat 
purpose.  The  right  to  go  and  return  being  in- 
separable from  the  contract  to  do  tbe  work.  It 
la  not  obvloua  that  any  valid  ground  eiista  for 
claiming  that  tbe  deceased  was  a  passenger  and 
paid  bis  own  fare.     Aa  to  the  position  tbat  b«- 


2)bw  Jkbbiy  Codkt  of  Erborb  a 


a  Apprals. 


JUK^ 


reiarded  «•  B  paiwiiger,  It  !■  a  completfl  an- 
■irer  lo  WT  tbit  bli  conTCi'i'Dce  Co  imd  from  bla 
work  wai  iaddent  to  hla  emplofment,  aod  was 
part  of  tbe  contract  of  wrvlce  under  wblch  be 
waa  engaged.  Tbia  remark  will  alao  appl;  to 
the  poaltloQ  of  tbe  reapoadent'e  coauael  that 
traTellDB  to  tbe  abop  wbere  work  waa  to  be 
done  «a>  Dot  tbe  beglniilDg  of  aervlce  but  an  act 
done  to  obtain  tbe  aervlee.  If  It  waa  a  part  of 
tbe  contract  tben  obrloualf  It  caoDoc  be  aald 
that  tbe  deceased  gare  a  portion  of  hla  wagea 
aa  tbe  price  of  transportation  Independent  of 
bla  contract.  He  waa  aa  mucb  nnder  the  con- 
trol of  tbe  defendant  when  travellDg  «a  anr  oth- 
er employee  wbo  waa  tranaported  br  virtue  of 
a  contract  with  the  campan;  for  bla  aerTleea, 
wbkb  contract  proTlded  for  the  rlgbt  to  go  and 
come  upon  tbe  defendant'a  cara  to  and  from 
tbe  place  where  he  waa  required  to  work.  AI- 
thougb  be  had  no  particular  dntr  to  dlacharge 
while  traveling,  jet  tbe  triTellng  of  the  de- 
ceaaed  waa  not  aa  a  paaaenger,  hut  aa  an  em- 
plojee  nuder  the  contract  of  aertlce  between 
biro  and  the  defendant.  ...  It  the  maa- 
ter*!  negligence  la  a  matter  eitraneoui  to  bla 
epi^Bc  employment,  or  If  the  Injurj  be  received 

bla  dutlea.  tben  tbe  aerrant  occuplea  the  poal- 
tloD  or  atatua  of  a  atranger.  But  tbia  rale  haa 
DO  application  when  bj  the  tenna  of  tbe  con- 
tract, eipreaaed  or  Implied,  It  appeata  that  trav- 
eling on  the  cara  conatllutea  a  part  and  por- 
tion of  the  contract  of  aervlce.  In  anch  a  caae, 
we  think,  tbe  peraon  Injured  mnat  tie  regarded 
aa  a  aervant  or  emplo;ee,  and  tbe  eompanj  In 
whoae  employment  be  la  at  the  time  engaged,  la 
not  reaponalble  for  the  Injory."  A  almple  and 
Intelligible  consideration  upon  wblch  luch  a 
theory  may  t»e  Juatifled  la  that.  In  most  In- 
atancea  tbe  work  would  be  aerloualy  retarded, 
or  even  Itnposalble  of  performance,  unleaa  the 
tialo  waa  uaed  aa  a  meana  of  tranaportatlon. 
The  train  becomca  from  tbia  atandpolnt  one  of 
the  Inatramenulltlei  fumlahed  for  the  more  ef- 
Dclent  performance  of  bla  dutlea,  aod  In  aalng  It 
he  la  carrying  out  bla  contract  juit  aa  clearly 
aa  when  be  la  ualng  an;  other  piece  of  machin- 
ery for  tbe  aame  purpose. 

In  Byan  V.  Cumberland  Valley  B..  Co.  (lasi) 
33  Pa.  SS4.  we  And  the  court  reaaonlng  tbua : 
"Tbe  nature  of  tbe  caae  requlrea  tbe  admlaalon 
that  It  waa  the  underatandlag  of  the  part  lea 
that  tbe  handa  were  Co  ride  on  tbe  gravel  train 
to  and  from  their  work,  and  at  their  work, 
■od  the  plaintiff  Is  entitled  to  use  thla  fact  aa 
a  part  of  hla  case.  He  cannot,  however,  ase 
It  aa  preaenting  the  whole  at  tbe  relation  be- 
tween bim  and  tbe  defendanta.  He  was  not  a 
mere  paaaenger  on  tbe  defendanta'  cara ;  be- 
oanae  bla  travel  upon  them  was  really  an  Inci- 
dent of  a  different  relation,  that  of  a  aervant, 
•Dd  thla  ta  the  character  In  which  we  muat  re- 
gard him  here.  Be  waa  no  more  a  paaaenger 
than  la  tbe  coachman,  or  wagoner,  or  carter, 
wbo  ia  In  tbe  employment  of  another.  He  waa 
almply  a  servant,  with  tbe  privilege  of  riding. 
as  part  of  hla  bnalneaa,  in  tbe  gravel  train, 
which  waa  one  of  the  inatrumenta  of  bla  work. 
He  could  not  and  doea  not  aue  on  a  contract 
aa  a  paaaenger,  for  that  was  not  bla  relation ; 
tint  he  doea  aue  <»i  bla  true  relation,  aa  a  serv- 
ant Injured  by  the  carelesmeaa  of  hla  fellow 


Apart  from  theae  general  grounds  for  aaanm- 
iDg  that  tbe  master's  control  la  not  auapended 
while  tbe  aervant  ia  being  conveyed,  tbe  apeclal 
clrcumatancea  of  the  case  may  aometlmea  point 
to  the  esme  conclusion. 

In  Ruswill  T.  Hudson  River  B.  Co.  (1SS8)  17 
N.  y.  134.  Beveralng  (ISflS)  S  Dner.  S9.  where 
by  an  arrangement  between  tbe  plalntlH  and 
SO  L.  E.  A. 


tbe  defendant*  h«  w*a  to  be  taken  home  to  thr 
city  upon  tbe  gravel  train  at  night.  It  waa  urgeft 
that  bla  day's  wort  waa  completed  when  the- 
laat  load  of  gravel  waa  depoalted :  that  he  wa>- 
□nder  no  further  obligation  to  do  anything 
for  tbe  company :  that  carrying  him  home  wa>- 
a  aervlce  to  be  performed  by  the  company,  in 
consideration  of  the  labor  previously  done,  and 
conatltDted  a  part  of  bla  wagea  ;  and  that  it  was 
entirely  optional  with  bim  to  avail  hlmseU  Of- 
thls  aervlcs  or  not.  Tbia  contention  did  not 
prevail,  tbe  court  aaying:  "It  Is  not,  I  think. 
entirely  clear  that  the  defendant!  would  nol 
have  bad  a  right,  onder  their  agreement  with, 
tbe  plaintiff,  to  Inalat  upon  hla  retamlng  to  the- 
city  at  nIghL  Tbe  gravel  train  could  wt  be 
properly  managed  by  the  engine 
were  required  to  act  aa  broker 
accident.  It  appears  that  some  of  tbe  same 
men  who  worked  In  tbe  gravel  pit  also  manned' 
the  brakea.  A  portion  of  tbe  handa  employed. 
lived  In  tbe  city,  and  the  defendanta  may  Iiave 
relied  upon  them  to  work  the  brakea.  In  case  oC 
neceaalty.  upon  tbe  return  of  tbe  troln,  and  map 
have  taken  tbia  Into  conalderatlon  In  agreeing 
to  bring  them  home  at  nigbt.  But,  conceding 
that  the  plaintiff  waa  not  bound  to  return,  even 
If  the  defendants  Inalated  upon  It,  It  does  not 
follow  that  while  actually  returning  to  the  city 
with  tbe  train  he  waa  not  the  servant  of  tbe 
company.  If  be  was  a  mere  passenger  be  was 
not  bound  to  do  anything  to  facilitate  tbe  re- 
turn of  the  train.  If  an  emergency  aroae  re- 
quiring the  use  of  the  brakes,  he  might  refusa- 
to  raise  bla  hand.  If  an  obatructlon  was  met 
with  upon  the  track,  he  might  fold  hla  arm» 
until  tbe  company  removed  It:  and  what  he- 
migbt  do  in  this  respect  every  other  band  re- 
tnrning  to  the  city  under  almllar  cireumataiice* 
might  also  do.  Such  could  not.  I  think,  have- 
been  the  true  relation  between  tbe  parties.  The- 
plalntlft  was  employed  by  the  defendanta  aa  ■ 
day  laborer.  He  waa  to  be  taken  up  st  tba- 
dty  where  be  lived  in  the  morning,  and  sei 
down  there  at  night ;  and  be  should,  1  think, 
be  regarded  as  having  been,  during  the  entire- 
Interval,  tbe  servant  of  the  company,  and  bounCt 
aa  such  to  render  aid  If  necessary  In  promot- 
ing the  passage  of  the  train  both  to  and  frouk 
tbe  city.     This  ia  declalve  of  the  case." 

Another  theory  upon  which  It  may  be  saltt 
that  the  servant'a  right  of  action  la  twrred  on- 
der such  clrcumatancea  Is  that  he  la  In  tbe  ei- 
erclae  of  a  mere  permlaalva  privilege  connecIeAi 
with  bla  contract. 

In  Glllahannon  v.  Stony  Brook  B.  Corp. 
(ieE2J  10  Cush.  S28,  tt  wma  urged  that  tb*- 
plaintlS  waa  not  In  the  employtaeat  of  tbe  de- 
fendanta at  the  time  the  Injury  waa  received,  of' 
that  he  might  properly  be  conaidered  aa  a  paa- 
aenger, and  tbe  defendanta;  as  reelects  bim,. 
were  carrlen  for  hire.  But  tbe  court  said: 
"In  no  new  ot  the  case  on  thia  action  be  main- 
tained. If  the  plalntllt  waa,  by  the  contract 
of  service,  to  be  carried  by  tbe  defendanta  to- 
the  place  for  hla  labor,  than  tbe  Injnry  waa  re- 
ceived while  engaged  In  tbe  aervlce  tor  which- 
be  was  employed,  and  ao  falla  within  the  ord|. 
nary  caaea  of  aervants  anatalning  an  injnry 
from  the  negligence  of  other  servants.  If  It 
be  not  properly  Inferable  from  the  evidence  that 
tbe  contract  between  the  parties  actually  em- 
braced tbia  transportation  to  the  place  of  labor. 


lege  granted  to  the  plaintiff,  of  nhlch  he  ai 
himself,  to  facilitate  hla  latHira  and  service 
Is  equally  connected  with  It.  and  the  i 


illed 


an  unreatrlctei 


i  therefore  fnmlabea. 
lalntalnlng  tbia  action." 
e  only  by  giving  thla  prlnclpls- 
scope  that  It  la  poaalble  to  tua- 
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tain  the  declsloo  In  I]ls8»>i  *-  HnoDlbkl  A  St. 
J.  B.  Co.  (ISeS)  36  ilo.  «18.  holdlDB  tbat,  wben 
proot  was  furnJslied  Chat  the  plalnCKTi  ,Inte>- 
late  hud  prtrJoualy  been  hired  a*  a  brakeman. 
was  sIlU  on  the  paT-rall,  and  bad  not  been  paid 
off  al  the  time  he  wai  killed,  the  mtn  clif- 
■tanee  tbai  he  had  been  ofl  dntj  tor  aome  da;t, 
or  that  he  hob  then  oa  bla  own  prlTat«  arnuid, 
and  Dot  Immediately  engaged  on  the  builDex  of 
the  compau]',  became  quite  Immaterial. 
court  aald  :  "The  conductor,  knowli^  him 
a*  ao  employee,  waa  not  bound  to  Inquire  into 
hlB  particular  errand :  and  thongh.  Infamei'  ' 
a  caanal  conTcrntton  with  him.  In  the  baggage 
ear,  that  ho  was  looking  lor  aome  tomporarj  " 
ployment,  ao  ai  not  to  loae  time,  he  might  atlll 
be  juallfled  in  ireallng  him  aa  an  employee, 
who  had  the  prlTllege  ol  Iree  paauge  on  " 
tiaJna  aa  ancb.  Under  auch  clrcamatancea.  It 
waa  bla  buslDcaa.  If  be  claimed  to  be  a  paiaen- 
ger,  to  engage  or  take  a  seat  In  a  pauenger 
coach  BB  auch.  or,  at  leaat,  In  aome  waj,  to  make 

traveling  In  tbe  character  of  a  paaaenger. 
.  .  .  On  the  morning  of  the  accident,  he 
•Ignaled  the  train  to  atop  and  take  him  ap.  ai 
It  paaaed  where  he  waa;  he  took  hie  place  In  the 
baggage  car  among  olber  employeea ;  he  appeare 
to  bare  ireated  himaelf  aa  an  employee,  and  he 
waa  received  by  the  conductor  aa  an  employee 
who  was  paulng  from  one  point  to  another  on 
the  road.  In  the  usual  manner.  He  engaged  no 
paange,  took  no  kbC  In  any  passenger  car.  paid 
no  fare,  and  evidently  did  not  expect  to  pay 
any,  and  none  was  exacted  Irom  him.  He  did 
not  claim  to  t>e  a  paaaenger,  nor  was  he  con- 
sidered otherwise  than  as  an  employee  by  ths 
conductor." 

The  case  is  eipedaliy  Mrong,  as  It  waa  In  evi- 
dence that  tbe  deceased,  although  blied  by  the 
month,  was  not  paid  (or  tbe  days  on  which  he 
did  no  work.  On  the  whole  It  seems  to  be  o( 
very  dubious  aouudneaa,  and  certainly  cannot  be 
reconciled  with  the  nillnga  cited  at  the  begin- 
ning ot  the  last  section.  The  Doyle  Case 
(I8&4)  162  Mnaa.  66,  ZD  L.  B.  A.  167,  ST  N.  E. 
TTO.  there  mentioned,  may,  w«  think,  fairly  be 
construed  as  qualifying  tbe  remarks  on  tbe  Glll- 
■hannon  Case  (1862)  10  Casb.  2za.  The  Mla- 
■Durl  decision  la  also  opposed  to  the  ruling  In 
Baltimore  &  O.  B.  Co.  v.  Slate  use  of  Tralaoi 
(ISTO)  SS  Md.  H3  (aee  IV.  g,  intra,  and.  In 
(act,  seems  to  have  no  support  except  such  as 
It  may  be  deemed  to  derive  from  Kansas  P.  B. 
Co.  V.  Salmon  (18TS)  11  Kan.  83,  where,  among 
the  reasons  why  an  engineer  going  back  to  bis 
work  was  held  not  to  t»  a  passenger,  the  follow- 
ing were  enumerated :  tie  bought  no  ticket. 
paid  no  fare,  nor  offered  to  buy  any  ticket  or 
pay  any  (are.  Me  did  not  at  any  time  claim  to 
be  a  passenger,  or  act  as  such.  He  did  not  go 
Into  a  passenger  car,  nor  apon  a  passenger  train. 
but  went  Into  a  cabooae  car  attached 
to  a  freight  train,  where  other  servants  and 
CBiptoyeea  of  the  company  rode,  and  from  which 
paaaengera  and  all  other  persons  except  em- 
ployees of  the  company  were  to  bis  knowledge 
excluded.  He  was  going  from  bis  home 
to  tbe  place  of  his  employment,  aa  was  bis  cus- 
tom, for  (be  purpose  of  performlog  tbe  duties 
of  his  employment,  and  rode  In  the  caboose  car 
on  a  freight  train,  and  paid  no  face,  according 
to  cQBlom.  usage,  understanding,  and  agree- 
ment of  the  parties.  Here,  however,  the  rul- 
ing was  expressly  based  on  the  theory  that  the 
plalntlD  waa  traveling  "for  the  purpose  of  per- 
forming the  duties  of  ht«  employment,"  and. 
tiowever  questionable  an  inference  this  may  be, 
considering  the  evidence,  tbe  circumstance  thus 
lelled  on  manifestly  dlEerentlatea  tbe  caae  from 
the  one  In  Ulsaourl,  which  lay*  no  streia  upon 
ML-R.A. 


tuny  ndi  factor,  and  may  be  regarded  as  bring- 
ing It  Into  tbe  sama  category  aa  the  New  York 
rulings  above  refsrrsd  to. 


to  r 

Once  It  appears  that  ths  servant  was  not  be- 
ing transported  at  a  servant,  his  rights  of  ac- 
tion aa  a  paaaenger  depend  simply  apon  proof 
that  he  was  traveling  with  the  permission  of  a 
dnly  authorised  agent  of  the  company.  Hence, 
the  mere  fact  tbat  an  employee  who  tvas  trav- 
eling on  ■  train  with  the  permiulon  ot  the 
conductor  paid  no  (are  will  not  bar  his  action. 
State  use  ot  Abell  ».  Western  Usryland  B,  Co. 
(1884)  63  Ud.  433 ;  Vaabbum  v.  Nashville  t  C. 
B.  Co.  {18SS)  3  Bead,  638,  TO  Am.  Dec.  T81, 
citing  Philadelphia  &  B.  R.  Co.  v.  Derby  (18CZ> 
14 'How.  468,  14  L.  ed.  SOZ  (where,  boweve.-. 
the  traveler  waa  a  stockholder,  not  a  servant). 

Conversely,  where  It  appears  tbat  the  serv- 
oDt  wai  being  conveyed  aa  a  servant,  be  Is  dis- 
abled from  recovering  for  the  n^ligence  of  a 
tdlow  servant,  whether  the  transportation  fur- 
nished waa  entirely  gratuitous  or  was  In  por- 
suancs  of  such  an  understanding  between  the 
parties  that  It  may  be  deemed  to  have  been  part 
o(  tbe  contract.  McOuIrk  v.  Sbattuck  (IMS) 
160  Uaa.  4G,  BO  N.   E.  110. 


On  general  principles,  there  Is  no  reason  why, 
under  tbe  clrcumstancea  presented  by  the  case* 
cited  In  IT.  e,  supra,  a  servant  might  not  ac- 
quire, by  a  special  bargain,  the  rights  o(  a 
paaaenger,  and  there  is  one  Pennsylvania  decl- 
alon  holding  that  a  mechanic  employed  by  a 
railway  company  to  work  upon  the  road  at  a 
distance  from  his  home,  who  Is.  by  agreement, 
carried  to  and  fro  In  the  trains  of  his  employers 
without  paying  any  fare,  the  uuderatandlng  be- 
ing that  tbls  transportation  Is  a  part  of  bis 
wages,  may  recover  l(  be  suKeri  Injury,  while 
on  the  road,  from  the  negligence  of  a  fellow 
servant.  The  dUTereatlatlng  factors  relied  on 
by  the  court  were  tbat  tbe  deduction  from  bla 
wages  made  blm  a  paying  passenger :  that  bis 
duties  had  been  completed  before  he  boarded 
tbe  train ;  end  tbat  he  was  not  carried  merely 
for  the  convenience  of  bis  employers  and  with- 
out auy  contract  of  carriage.  O'Donnell  v. 
Allegheny  Valley  B.  Co.  (1S68)  50  Pa.  Z39,  88 
Am.  Dec.  336. 

A  Btatement  ot  claim  showing  tbat  the  plain- 
tiff was  Injured  while  engaged  In  traveling  on 
a  train  to  take  suppllea  to  certain  places  la  none 
the  less  Insufficient  because  it  avers  that  he  was 
received  on  tbe  train  "to  be  safely  carried  on 
it."  This  does  not  necessarily  mean  that  ths 
company  had  made  s  special  bargain  with  him 
Hhlcb  would  give  him  the  rights  of  an  ordinary 
passenger.  May  v.  Ontario  A  Q.  B.  Co.  (18SS) 
10  Ont.  Hep.  70. 

This  ruling  embodlea,  as  the  preaent  writer 
ventures  to  think,  a  doctrine  which  la  more  in 
harmony  with  tbe  common-laa'  conception  of 
tbe  effects  of  the  existence  or  absence  of  con- 
siderations than  a  New  Tork  case  In  which  sub- 
stantially the  same  facta  were  presented,  and 
In  which  the  Pennsylvania  doctrine  waa  express- 
ly disapproved.  Vick  v.  New  York  C.  A  H.  B. 
B.   Co.    (1884)   DS  N.    X.  287,  47  Am.   Bep.  38 

The  hypothesis  tbat  s  servant  who  sabmlts 
to  a  reduction  of  bis  wages  In  coDsldaratlon  of 
being  carried  acqulrea  no  additional  rights,  as 
compared  with  ■  servant  whose  right  to  be  car- 
ried cannot  be  pat  higher  than  a  mar*  "per- 
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e  prlTllege"   (see  IV.  e,  »upra),  i 


n  fool. 


Several   raaem  proceed  apon  tbe  tbeor;   IhBt 
B  rsllwar  serrant.  wbLJe  be  la  walking  aloag  or 

relura  from  hi*  place  af  work,  !•  In  the  aervice 
oC  [he  Gompauy  )n  audi  a  senie  ■■  to  be  un- 
Hble  to  recoTer  (or  Injurlea  received  tbrougti  the 
□esllgenf:e  ol  ■□;  lellow  Mrvsnta  who  would  tw 
held  to  be  In  common  emplormcnt  with  him  ir 
be  were  actively  engaged  In  his  dutlea.  Thla 
doctrine  li  put  upon  ground  a  quite  aaalcwoua 
to  those  which  are  adduced  to  aupport  the  alml- 
lar  doctrine  which  baa  been  dlacnaaed  In  tbe 
preceding  aectlona.  The  privilege  oC  pasiage 
over  the  msster'B  premiacB  la  aald  to  be  "an  ea- 
■entlal  part  and  Ingreillent  of  tbe  plalntilTE 
contract  of  employment,  and  Incidental  lo  It,  as 
miicb  BB  anj  meana  and  facllltlea  for  his  labor" 
fumlBbed  at  the  place  ot  work  Itself,  Gwald  v. 
Chicago  &  N.  W.  H,  Co.  (1888)  TO  Wis.  420,  36 
N.  W.  12.  There  an  euglne-wlper  wbo  was  on 
his  war  to  biB  work,  and  while  croaalng  tbe 
track  on  a  path  used  bj  the  emplojeea  of  tbe 
company,  waa  Jammed  between  cars  which  bad 
been  left  apart  for  tbe  employeea  to  pasa  be- 
tween, waa  held  to  be.  at  the  time  ol  tbe  Injury, 
In  tbe  employ  ot  defendant  and  ■  fellow  aerv- 
Bnt  ot  tbe  trainmen  In  charge  of  the  cara,  Tbe 
court  Bald ;  "Ab  to  what  may  be  tbe  law  when 
an  employee  of  a  rallwaj  company  Ib  not  act- 
ually employed,  or  at  any  Intervata  of  actual 
labor,  or  going  to  or  from  bla  labor  hla  own  way 
and  Inilependenlly  of  the  company,  or  under 
otber  clrcumBtancea,  Is  Immaterial  to  tbiB  caae. 
The  fluthorltleB  may  be  In  great  conflict  on  that 
ijueatlon;  but  wc  are  not  aware  that  they  are 
In  conflict  on  tbe  question  presented  by  the  facta 
'  of  Ibis  case.  Bpre  we  have  a  private  pathway 
over  Ibe  grounds  of  tbe  company,  granted  and 
nllowed  to  Ibe  plaintiff  and  other  etnployecs  of 
tbe  company,  wbo  worked  In  the  roundhouse,  by 
usage,  cuatom,  and  consent,  tor  their  Ingreas 
and  egress  to  Bnd  from  'hell  work,  kept  open 
across  the  track  of  tbe  road,  and  which  had 
been  worn  and  uacd  by  blmBclf  and  othera  for 
long  time  prior  to  the  Injury,  and  that  In  order 
to  reach  tbe  roundbouee  It  was  necessary  for 
bim  to  go  upon  said  pathway  and  to  cross  the 
track  ot  the  company  at  Ihat  place.      It  was  the 

and  from  their  work  furnished  by  (he  company, 
and  the  plalntllf  and  others  bad  b  rlgbt  to  Ita 
free  and  uninterrupted  use  as  they  always  bad  : 
and  It  was  because  they  were  employees  of  the 
company  in  the  roundhouse  that  they  had  such 
right  and  privilege.  ,  ,  .  Our  present  con- 
cern Is,  Wbs  be,  when  Injured,  an  employee  of 
tbe  company?  The  peculiar  facts  of  thla  caae 
wblcb  make  blm  Buch  appear  to  Involve  precise- 
ly tbe  same  principle  as  that  class  of  eases 
where  the  plHlntllf  waa  being  carried  on  bla  way 
from  and  to  bis  place  of  labor  by  the  railroad 
company,  by  consent,  custom,  or  contract,  and 
was  injured  by  the  negligence  of  other  employees 
of  the  company.''  In  Boldt  T.  New  York  C.  K. 
Co.  [1858)  18  N.  Y.  432  (trackman  Injured  by 
trainmen)  the  court  said:  "He  was  In  the  de- 
fendant's employment,  and  doing  that  whicb 
waa  essential  to  enabling  blm  to  discharge  bla 
particular  duty,  i^.,  going  to  tbe  apot  where 
It  was  to  be  performed,  and  he  was,  moreover, 
going  on  the  track  where,  except  ai  the  senant 
ot  the  company,  he  bad  no  right  to  he.  He  waa 
there  aa  the  employee  of  tbe  company,  and  be- 
cause he  was  Bucb  an  employee."  See  also  01' 
sen  V.  Andrews  (ISDT)  leS  Mass.  Zfll,  4T  N.  K. 
50  h.  B.  A. 


QO  (serrant  using  a  bridge  under  rqwlr  toi  tbe 
purpose  of  getting  back  to  bis  wor1[  from  hit 
boarding  houES  is  a  fellow  servant  with  the 
engineer  lo  charge  of  a  den  Id  car  uaed  In  tbe 
work  of  repairing).  The  relation,  as  a  servant, 
of  one  regularly  employed  as  a  superintendent, 
and  whose  duties  are  multifarious  and  may 
have  to  be  performed  at  any  time  while  oa  tbe 
premises  of  the  master,  la  not  affected  l>y  the 
fad  that  at  the  time  of  an  accident  he  was 
leaving  the  premises  to  attend  to  bla  private 
bnslneBB.  Adams  v.  Iron  Cliffs  Co.  (1889)  78 
Hlcb.  2T1.  14  N.  W,  2T0. 

The  converse  of  thla  doctrine  Is  that  the  rela- 
tion of  master  and  servant  does  not  contlnae 
where  the  servant  uses,  tor  purposes  of  passsge, 
a  portion  ot  tbe  maater'a  premises  which  Is  In 
nowise  connected  wltb  bis  contraclnal  duties, 
and  which  Is  so  situated  that  bla  place  of  work 
may  be  reached  or  left  without  traveraing  IL 

A  trackman  wbo,  after  completing  hla  day's 
work  and  laying  aalde  his  tools,  walks  to  hla 
place  of  residence  along  a  section  ot  track  other 
than  that  which  is  under  bis  own  supervision  is 
not.  during  that  walk.  In  the  service  of  the  com- 
pany. Baltimore  &  O.  R.  Co.  v.  State  use  ot 
Tralnor  (1870)  8S  Hd.  G42.  Compare  Savan- 
nah. F.  &  W.  R.  Co,  V,  Flanagan  (1880)  82  Ga. 
[•79,  9  3.  B.  471,  where  a  railway  servant  wbo. 
while  walking  home  along  a  public  thoroughfare 
close  to  the  track,  atepped  onto  It  for  a  moment 
to  avoid  a  wagon,  and  waa  atruck  by  a  train, 
was  held  to  be  In  tbe  position  ot  a  stranger  as 
regards  bis  rights  ot  action.  But  tbe  doctrine 
of  common  employment  was  not  Involved  here, 
that  deCense  having  been  aboliabed  In  Qeorgla 
aa  lo  railway  Bervanta. 

There  Is,  of  course,  no  eoaaiet  at  opinion 
possible  as  to  the  nonexistence  of  tbe  relation 
ot  maater  and  servant,  where  the  latter  baa 
tlnlBbed  bis  day's  woA,  and.  when  be  la  In- 
jured by  tbe  negligent  act  of  a  coemployee  on 
tbe  maater-s  premises.  Is  walking  along  a  public 
street.  Baird  »,  Pettit  (1872)  70  Pa.  477. 
C.  B.  L. 


OeoTgo  8.  PROUD  and  Wif« 


*A  r^llraad  conpany  la  banod  to  Ib- 
■pe«t  Ita  trsliia.  but  not  to  keep  up  a  oon- 
tlnuous  Inspection,  or  to  know  at  each  mo- 
ment the  condition  ot  every  part  ot  a  train, 

(Jone  18,  1900.) 

ERROR  to  the  Supreme  Court  to  review  » 
judgment  in  favor  of  plainUffs  in  an  mo- 
tion brought  to  recover  damages  for  personal 
injuries  al1c^;ed  to  have  been  caused  bf  tli* 
defendant's  negligence.  Reveried., 
The  facta  are  stated  in  the  opinion. 
Ues»rs,  J.  W.  MorKaa  and  S.  H.  Gray 
for  plaintiff  in  error. 


•Headno 


h  J. 


NoTB.—Afl  to  the  llsbllItT  of  a  carrier  for  de- 
fective condition  of  passenger  cars,  aee  also 
Palmer  v.  Pennsylvania  Co.  (N.  T.)  3  I.  a.  A. 
252:  Treadwell  v.  Wblttler  (Cal.)  6  L.  R  1. 
498 :  and  Burt  v,  Douglas  County  8treM  B.  Co. 
(Wis.)  18  L.  H.  A.  478. 


uoo. 


Pbood  t.  Philjpelphia  a  R.  IUilwat, 
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Mettrt.  a«w*nl  Cktvow  ajid  Whestou 
Beranlt,  for  defendftoU  in  error: 

It  a  the  dut;  of  a  railvaj  compuij  to  pro- 
Tida  pBMcngera  with  reasonably  safe  and 
coDveniEnt  means  of  ingresi  to  and  egresi 
from  iti  cars  and  otrriaseg. 

Faik  V.  Sea  York,  B-  d  W.  R.  Co.  56  N.  J. 
11.  361,  20  AU.  167;  Delaieara,  L.  A  W.  B. 
Co.  V.  Tnnittcein,  52  N.  J.  L,  175,  7  L.  R.  A. 
435,  10  Atl.  176;  Eatoit  v.  Central  R.  Co. 
62  N.  J.  L.  7,  42  Atl.  486;  Oilman  v.  Boston 
A  M.  R.  Co.  lUe  MaM.  454,  47  N.  E.  193; 
<Ve«li«  V,  Btoond  i  Third  Btreeli  Paas.  It. 
Co.  113  Pa.  300,  6  ArtJ.  72;  Fori  Worth  A 
D.  C.  H.  Co.  V.  Davis,  4  Tex.  Civ.  App.  351, 
23  S.  W,  737;  Beymoitr  v.  CMeago,  B.  A  Q. 
R.  Co.  3  Bias.  43,  Fed.  Cai.  No.  12,685. 

Ada^B,  J.,  delivered  the  opinion  of  the 

The  pluntiffa,  George  S.  Proud  and  Mary 
B.  Proud,  his  wile,  brought  suit  to  recover 
their  damuea  resulting  from  an  ibjurj  re- 
ceived b;  the  (vife.  On  the  nigbt  of  March 
8,  1809,  Mrs.  Proud  took  the  defendant's 
10:38  train  at  the  Reading  Terminal,  in  the 
city  of  Philadelphia,  to  go  to  the  Hunting- 
don etreet  ataition,  in  the  aame  city.  Two 
other  ladies  and  a  gentleman  (a  Mr.  Bpring- 


!r) 


I   the  J 


after  leaving  the 

den  atreet;  the  aecond.  at  Columbia 
the  third,  at  Huntingdon  street.  The  r^u- 
lar  running  time  from  the  Terminal  to  the 
Huntingdon  street  station  waa  eleven  min- 
ntea.  The  diatance  is  from  2  to  3  milea. 
When  the  train  had  atopped  at  her  deatina^ 
tion,  Mrs.  Proud  attempted  to  alight.  Aa 
ahe  waa  about  to  step  down  to  the  upper 
•tep  from  the  front  platform  of  the  car  in 
which  she  bad  ridden,  Mr.  Springer,  who  had 
preceded  her,  end  ifa»  standing  on  the  sta- 
tion platform,  aaid  "Look  out,  Mrs.  Proud  [" 
At  that  InatAnt  ahe  slipped  on  gome  vomtt 
with  which  the  atepa  were  corered,  and  which 
Mr,  Springer  had  juat  detected  and  was  try- 
In^  to  wHTn  her  acfainst.  fell,  and  waa  badly 
hurt.  The  ofTensive  matter  was  not  frozen, 
though  the  nigbt  waa  eold,  which  tended  to 
show  tbat  it  had  been  recently  deposited. 
The  platform  at  that  place  wa»  neither 
very  dark  nor  very  light.  Mrs,  Proud,  being 
naked.  "Wb«  the  station  light  or  dark?"  an- 
swered: "I  cannot  remember.  I  do  not 
think  it  ia  so  very  light  there,  but  it  was 
not  light  enoueh  for  me  to  see  what  was  on 
the  steps."  Mrs.  Wllletta  Fitieerald,  one  of 
the  party,  who  immediately  followed  Mrs. 
Proud,  and  elipped  and  nearly  tell  herself, 
■aid:  "It  seemed  quite  dark  to  me,  coming 
out  of  a  lighted  car."  Mies  Frances 
Smith,  another  of  the  party,  said:  "It  was 
a  little  dark.  I  could  just  see  something  on 
the  steps."  Mr.  Springer  said:  "I  got  off 
the  car,  and  when  I  turned  round  to  assist 
Mrs.  Proud  olT  I  saw  there  was  something 
«n  the  flnt  step  below  the  platform  of  the 
ear.  .  .  .  The  ear,  to  the  best  of  my 
knowledge  and  beliof,  stopped  just  in  between 
two  electric  lights.  The  station  ia  lighted 
by  these, — either  lamps  or  incandescents.  I 
dont  know  which.  But  the  car  waa  just  in 
BO  L.  R.  A. 


between  these  two  lij^hta,  sod  it  was  quit* 

daj-k  right  at  thut  point."  It  appeared,  al- 
so, that  at  the  moment  of  the  accident,  or  al- 
most immediaitcly  after  it,  the  conductor 
woe  standing  on  the  rear  platform  of  the  car 
next  in  front  of  that  from  which  Mrs.  Proud 
fell.  The  declaration  alleges  that  the  de- 
fendant "carelessly  and  negligently  permit- 
ted fllth  and  vomit  to  remain  on  the  plat- 
form and  steps  of  the  car  in  which  said  Mary 
G.  Proud  was  a  passenger,"  and  that  this 
occasioned  her  injury.  At  the  close  of  the 
plaintiff's  case  the  defendant  asked  the  trial 
judge  to  direct  a  verdict  for  the  defendant, 
Thia  motion  was  denied,  and  exception  taken. 
At  the  close  of  the  whole  case  the  motioD 
waa  renewed,  and  again  denied,  and  excep- 
tion taken.  The  plaintiffs  recovered  sepa- 
rate verdicts.  Error  baa  been  assigned  on 
the  exceptions. 

The  motions  to  direct  a  verdict  presented 
to  the  trial  judge  the  question  whether,  froni 
the  facts  in  proof,  the  jury  could  attribute 
negligence  to  the  defendant  What,  then, 
were  the  facts  that  bore  on  thia  questionT 
It  appears  that  the  cars  that  composed  this 
train  come  into  the  Terminal  at  10:14  P.  M., 
and  that  they  went  out  at  10:3S,  as  before 
mentioned.  In  thia  interval  of  twenty-four 
minutes,  after  the  incoming  passengers  were 
diacharged  and  before  the  outgoing  passen- 
gers were  admitted,  it  waa  the  duty 
of  the  car  eleaoers  to  inspect  the  train, 
and  see  to  it  that  it  waa  in  good 
order.  Two  witne<iaea  were  called  on  be- 
half of  the  defendant  to  prove  that  thia 
duty  was  performed, — Charlee  Stuart  Kelao, 
night  foreman  of  ear  cleaners  at  the  Reading 
Terminal,  and  Nicholas  Blanch,  a  car  cleaner 
employed  at  the  same  station.  Keleo  testi- 
fied that  be  had  charge  of  the  cleaning  of 
the  platforma  of  the  cars  and  of  the  10:38 
train  on  the  night  of  March  8,  18{I9,  that  he 
personally  inspected  the  train,  and  that  the 
condition  of  the  csra  aa  to  cleanliness  when 
the  train  left  the  Terminal  waa  all  right. 
Blanch  testified  that  be  bad  to  do  with  the 
ling  of  the  I0:3S  train  on  the  night  of 
Itlarcb  8,  1800,  and  that  it  waa  cleaned  ten 
fifteen  minutes  before  it  started  out. 
BO  was  asked  specifically  whether  there 
1  any  vomit  on  the  forward  platform  of 

,'  car  on  the  train  and  answered,  "No." 
Blanch  was  asked  specifically  whether  there 
any  vomit  on  any  of  the  platforma  of 
the  train  when  it  left  the  Terminal,  and  an- 
swered, "No."  The  declaration  alleges  that 
thia  offensive  aubstance  was  on  the  "platform 
and  steps."  The  proof  is  that  it  was  on  the 
steps.  The  speciHc  evidence  of  Kelso  and 
Blanch  that  there  was  no  such  substance  on 
any  platform  did  not,  therefore,  in  terms, 
meet  the  proof.  No  attention  was  paid  to 
thia  discrepancy  b^  the  trial  judge,  or  by 
counsel  on  either  side  upon  the  argument  in 
this  court.  Under  the  eircumstanccH,  it  is 
fair  to  disregard  it,  and  to  assume  that  the 
t«Btimony  of  these  two  witnesses  amounta  to 
a  general  averment  that  they  made  an  in- 
spection of  the  train  ten  or  fifteen  minutes 
before  it  atarted,  and  that  the  cars  were  in 
good  oonditiou,  and  also  to  a  specific  aver- 


Nbw  Jkrset  Codbt  or  Ebborb  ajis  Apfxau, 


Jmo, 


•geocoura: 

Q.     You  ara  ati>Uoned  At  Uie  TermiualT 
■     A.    YeB,  sir. 

Q.  And  between  10:U  ftnd  10:38  7011 
looked  after  this  train.  Did  you  do  it  your- 
self, or  liave  men  under  you  do  itt 

A..     I   did   it   myaelf.     I   inspect   all   the 

Q.     Well,  now,  after  you  get  through  look- 
ing at  tbem,  who  look*  aft«r  them! 
A,    Tlie  train  crew. 

There  ia  no  eridence  u  to  the  number  of 
paaeenxera  wbo  alight«d  from  and  who  en- 
tered the  train  at  the  two  atationa  intermedi- 
ate between  the  Terminal  and  Huntingdon 
•treet,  or  to  thow  whether  any  of  them  txa- 
versed  the  forward  platform  of  the  car  in 
which  Mrs.  Proud  was  riding,  or  used  the 
stapa  <m  which  ahe  afterwarda  fell.  Nor  is 
there  any  svidence  as  to  the  movements  of 
any  member  of  the  train  crew  on  the  run 
from  the  Terminal  to  the  place  of  the  acci- 
dent, or  aa  to  the  number  of  care  or  of  braJce- 
men.  A  railroad  company  has  two  meana 
cf  informing  itaelf  aa  to  the  condition  of 
the  cars  of  one  of  ita  traina;  Pirat,  inapec- 
tion  made  white  the  train  is  at  rest,  by  per- 
sons assigned  to  that  service;  and,  secondly, 
the  cursory  and  current  observation  of  those 
members  of  the  train  crew  whoae  duty  re- 
quires them  to  be  on  and  in  the  cara  while 
tne  train  )«  in  motion,  and  who  are  ex- 
pected aa  they  eo  about  their  business,  to 
nave  an  eye  to  their  surroundinga.  Inspec- 
tion, to  be  valuable,  muat  be  thorough  and  de- 
liberate. The  obaerration  that  the  conduct- 
or and  brakemen  on  a  moving  train  may 
reaaonably  he  relied  on  to  make  is  neceasarily 
incidental  to  the  performance  of  other  du- 
ties, and  ao  ia  leas  exba,UBtive  than  regular 
inapection.  This  being  the  scope  of  the  de- 
fendant's obligation  to  inform  itself  as  to 
tbe  condition  of  thia  train,  it  is  evident  that 
there  was  an  obstacle  to  the  plaintiffB'  re- 
oovwj.    The  defendant  had  duly  performed 


its  duty  of  formal  inspection,  and  there  was 
no  evidence  to  show  that,  In  the  brief  inter- 
val that  had  dapsed  since  the  inspection 
was  made,  either  vie  oonduotor  or  any  one  of 
the  brakemen  bad  Iwen  so  situated,  in  the 
discharge  of  hia  duties,  that  obeervatJon 
would  have  disclosed  t«  him  the  presence  of 
thia  subetajice  upon  these  front  steps  of  tie 
car  in  which  Mrs.  Proud  was  a  passenger. 
The  platform  and  stepa  were  in  themselves 
unobjectionable.  Their  condition  had  been 
inspected  and  approved  within  half  an  hour. 
The  nuisance  was  one  of  the  existence  of 
which  ncithra-  the  conductor  nor  a  brakeman 
would  naiturally  have  notice  or  warning. 
The  evidence,  therefore,  would  not  have  jus- 
tified the  jury  in  ooncluding  that  the  de- 
filement of  the  ateps  was  a  thii^  that  the 
employeea  of  tbe  defendant  should  have  ap- 
prehended or  looked  for  or  diaoovered.  It  is 
against  dangers  which  may  reaaonably  be  ex- 
pected by  a  carrier  tliat  it  must  exerciae  a 
high  degree  of  care  on  behalf  of  ita  passen- 
gers. Aa  the  proof  doe!>  not  show  that  due 
care  would  have  prevented  the  accident,  it 
does  not  support  a  verdict  for  the  plaintiffs. 
The  presence  of  snow  or  ice  on  the  atepa  of  a 
public  vehicle  makes  a  case  that  both  reson- 
blea  and  difi^era  from  that  now  before  us.  The 
Teaeml>1anceB  are  obvious.  One  difTerence  ia 
that  both  the  otnnmon  carrier  and  the  pas- 
senger are  U)t  to  have  notice  of  the  preaenes 
of  snow  or  ice,  whereas  no  one  had  warning 
of  this  deposit.  In  Palmer  v.  PemuyliMMM 
B.  Co.  Ill  N.  Y.  488,  2  L.  R.  A.  252,  18  N. 
B.  S69,  it  was  held  tiiat  a  railroad  oompany 
is  not  bound  to  keep  up  a  oontinuous  inapec- 
tion of  a  train  during  the  prevaience  of  a 
snowstorm.  Other  caaee  more  or  leas  perti- 
nent are  EeUy  v.  Manhaltan  R.  Co.  112  N.  Y. 
443,  3  L.  R.  A.  74,  20  N.  E.  383;  Weston  v. 
New  York  Kiev.  R.  Co.  T3  N.  Y.  565 ;  f/ealie 
V.  Second  £  Third  Btreett  P<u».  R.  Co.  113 
Pa.  300,  8  Atl.  72 ;  Feam  v.  West  Jersei/  Fer- 
ry Co.  143  Pa.  122,  13  L.  RA.  360,  22  AU, 
70S ;  Gilman  v.  Boston  i  U.  R.  Co.  168  Masa. 
454,  47  N.  E.  193 ;  BhopKerd  v.  Midland  B. 
Co.  26  L.  T.  N.  S.  878. 
The  judgment  it  reverted. 
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E.  D.  MoILLHENNY,  Appt., 
Cit?  of  WILHINaTON. 


<.. 


..M.  C. 


....) 


The  wrona^rol  Arrest  ot  ■  person  wbo 
bna  oomtttlttcd  bo  offense,  A-nA  ■ 
brutal  aasKiiIt  npoa  him,  though  made 
by  a  policeman  who  Is  notortonsl;  Inojmpe- 
tent  and  who  has  been  retained  b;  tbe  eltr 
authorities  witb  knowledge  of  hla  Incompe- 
tenc;,  do  ni>t  render  the  ettj  liable  either 
far  tbe  tort  at  the  pollceciBii  or  tar  the  nes- 
llgence  of  the  cUt  offlclala  In  appointing  or 
No™.— Aa  to  liability  of  city  for  '•'■0  Im- 

prlaonmedt  and  nnlawtal  arrest,  ace  Bartlett  v. 

ColaoibuB  CGa.)  44  L.  B.  A.  TQ6,  and  not*. 

50  L.  R.  A. 


(November  IS,  1M0.> 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Uanovar 
Connty  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged 
wrongful  arrest  and  false  imprisonment 
Affirmed. 

The  plaintiff  averred,  inter  alto,  that  ths 
city  authorities  appmnted  a  certain  number 
of  policemen  absolutely  incompetent  and 
without  necessary  jud/nnent  to  execute  their 
duties  aa  prescribed  by  law;  that  plaintilT 
was  sitting  on  the   ateps  of  ths  National 
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HcIllhenmt  v.  Wiluugtok. 


ITI 


3*iik  of  Wilmington,  awaiting  one  whom  ha 

■Iwd  agreed  to  meet  Uiere,  when  one  of  those 

"Officeri,  named  Temple,  seized  plain  titf, 
Jerked  him  from  his  poaition,  shook  Lim,  and 
told  him  that  he  was  going  to  take  him  to  \ 
the  guard  house,  andproceeded  to  carrj  him  | 

•to  the  city  prison.  When  Temple  arrived  in  I 
front  of  the  city  ball,  without  any  warning , 

-«r  authority,  or  without  any  resistajice  on 
tbe  part  of  plafutiO',  be  drew  his  club,  and 

•dealt  ;^1aintiff  a  moat  outrageous  blow,  split- 

'ting  his  scalp  about  2  inches,  and  compEetely  j 

-covering  bis  head,  face,  and  body  with  blood 
iriiich  flowed  from  the  wound  produced  by 

'the  blow. 

Further  facts  appear  in  the  opinion. 
Mr.  Herbert  MoClammT  for  appellant. 
Mr.  Iredell  Mearea,  for  appellee: 
The  taxpayers  of  a  city  cannot  be  held  lia- 

-lile  for  the  torts  or  ultra  viret  acts  of  its  of- 

"Adals,  policemen,  Sremen,  or  other  em- 
pkiyees,  though  done  colore  offieii,  in  the  ex- 

-«rcise  of  powers  which  tbey  may  possess  for 
public  purposes,  and  which  they  bold  as  part 

-of  the  government  o(  the  country. 

Municipal  corporations  are    mi 

nentalitieB  of  the  state  for  the  mc 

-ient  administration  of  local  self-government. 
Lilly  V.  Taylor,  88  N.  C.  494. 
Tbe  officers  of  the  corporation  discharge 

-datiea  for  tbe  public,  rather  than  the  corpo- 
ration, and  this  is  true  whether  the  laws 
were  enacted  by  the  stata  or  by  the  corporate 
Mithorities. 

Laurel  v.  Blue,  1  Ind.  App.  128,  27  N.  B. 
301 :  Cook  V.  Maeon,  64  Gtu.  468;  Alvord  v. 
Xiehmond,  3  Ohio  N.  P.  136. 

Police  officers  can  in  no  sense  be  regarded 

-«■  agents  or  servants  of  the  city. 

Bultrick  V.  Loicell,  1  Allen,  172.  7B  Am. 

Dec.  721 ;  Woodkull  v.  New  York.  160  N.  Y. 
■460,  44  N.  E.  1038. 

liie  city  is  not  liable  for  an  arrest  made 

-Xij  a  police  officer,  which  Is  illegal  for  want 

•of  a  warrant,  or  for  unlawful  acts  of  vio- 
lence in  the  eKcriise  of  his  official  duties,  in 

'the  absence  of  a  statute  expressly  creating 

-such  liability. 

Royoe  T.  Salt  Lake  City.  16  UUh,  401,  49 
Pac.  290;  CaUnelt  v.  Boone,  61  Iowa,  687,  2 
N.  W.  614;  Odeli  V.  Bchroeder,  6S  III.  363; 

■Cwrran  v.  Botton,  IGl  MaM.  606,  8  L.  R.  A. 
£43,  24  N.  E.  781 ;  Petert  t.  Lindaborg,  40 
Kan.  654,  20  Pac.  490;  Cvlver  v.  Streolor, 
130  111.  238,  6  L.  R.  A.  270,  22  N.  E.  810; 
Pollock  V.  Louifville,  13  Bush,  221,  26  Am. 
Rep.  260;  Cook  v.  Jfooon,  64  Oa.  468;  Mof- 
flU  T.  Asheville,  103  N.  C.  237,  B  S.  E.  696; 
0(11  y.  Charlotte,  72  N.  C.  56,  21  Am.  Hep. 
461;  Stale  V.  Boll,  97  N.  C.  474,  1  S.  E.  683; 

■Coley  V.  Statesoille,  121  N.  C.  316,  28  S.  S. 
482. 

Equally  with  a  police  <^cer,  the  mayor 
«nd  aldermen,  within  the  purview  of  public 
<luUea  to  be  exercised  for  the  general  pur- 
poses of  government,  are  servants,  not  of  the 

-municipal it;,  but  of  the  state. 

A  city  is  not  liable  for  the  malicious  ar- 
rest and  false  imprisonment  of  a  person  for 
the  violation  <rf  ajt  ordinance;  nor  is  it  lia- 


ordinance,  or  for  the  acts  of  the  marshal 
in  issuing  the  warrant,  or  for  the  acts  of  the 
marshal  and  his  deputy  in  making  the  ar- 
reet,  and  within  the  scope  of  the  jurisdiction. 
Trammell  v.  Ruaaellville,  34  Ark.  106,  S8 
Am.  Rep.  1 ;  Anne  Arundel  County  Comra.  v. 
Ducfcett,  20  Md.  476,  B3  Am.  Dec.  657. 

Tbe  fact  that  the  trustees  of  a  toivn  have 
knowledge  that  the  officer  who  makes  the  ar- 
rest is  unfit  and  incompetent,  and  the  injury 
is  caused  by  such  unfitness,  and  still  retain 
him  in  its  service,  does  not  take  the  case  out 
of  tbe  rule  relieving  the  city  from  reaponei- 
bility  for  the  acta  of  polige  officers  in  their 
capacity  as  public  officers  for  the  benefit  of 
the  public  at  large. 

flusAcr  V.  Daltat,  B3  Tex.  162,  18  S.  W. 
333;  Odell  v.  Sohrocder,  58  111.  363. 

A  municipal  corporation,  while  simply  ex- 
ercising its  police  powers,  is  not  liable  for 
the  acts  of  ita  officers  in  the  violation  of  the 
laws  of  the  state  and  in  the  excess  of  the 
legal  powers  of  the  city- 
Dill.  Mun.  Corp.  960,  BOB,  4th  ed.  B64--974; 
Odell  V.  Bchroeder,  68  III.  353;  Chicago  v. 
Turner,  80  111.  419;  Wilooa  v.  Chicago,  107 
111.  334,  47  Am.  Rep.  434;  Blake  v.  Fontiae, 
49  111.  App,  643;  Gray  v.  Griffin,  decided 
July  13,  1900,  reported  in  Municipal  Corp. 
Cases,  Oct.  No.  Advance  Sheets;  BartUtt  v. 
Columbvi,  101  Ga.  300,  44  L.  R.  A.  7SS,  28 
S.  E.  699. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  defendant  demurred  to  the  complaint 
that  it  did  not  state  facts  sufllcieiit  to  con- 
stitute a  cause  of  action.  The  complaint  al- 
leged that  the  plaintiff,  while  quietly  sitting 
on  the  steps  of  the  bank,  and  not  in  any  man- 
ner violating  the  laws  of  the  state  or  city, 
was  arrested  in  a  brutal  manner  by  one  Tem- 
ple, a  policeman  of  defendant  city;' that  the 
plaintilT,  when  brought  l>efore  the  mayor  the 
following  day,  was  discharged,  after  trial,  on 
the  ground  that  he  had  committed  no  otTense, 
and  the  policeman  was  reprimanded  by  th* 
mayor;  that  the  policeman  (Temple)  was 
notorious  for  his  cruelty  and  want  of  judg- 
ment in  making  arrests,  having  on  previous 
occasions  made  arrests  without  justification 
and  been  reprimanded  therefor,  and  that  th* 
mayor  and  aldermen  who  appointed  him  on 
the  police  force  were  acquainted  with  hU 
character. 

The  court  below  properly  sustained  the  de- 
murrer. Tbe  law  is  too  welt  settled  to  admit 
of  debate.  It  may,  on  a  review  of  the  au- 
thorities, which  are  uniform,  be  thus  stated: 
When  cities  are  acting  in  their  corporate 
character,  or  in  the  exercise  of  powers  for 
their  own  advantage,  they  are  liable  for  dam- 
ages caused  by  tbe  negligence  or  torts  of 
their  officers  or  a^nts;  but  where  they  are 
exercising  the  judicial,  discretionary,  or  leg- 
islative authority  conferred  by  their  char- 
ters, or  are  discharging  a  duty  imposed  sole- 
ly for  the  public  benefit,  they  are  not  liatle 
for  the  torts  or  negligence  of  their  officers; 
unless  there  is  some  statute  which  aobjecta 
them  to  liability  therefor.    Jfo;^lt  t.  Jth»- 
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«ai«,  103  N.  C.  237.  9  B.  E.  696;  Priahard  v. 
llorganton  Comrs.  126  N.  C.  DOS,  29  S.  E. 
363;  Hill  V.  ChaTlotte,  72  N.  C.  55,  21  Am. 
Bep.  461 ;  Colcy  t.  BtateavilU,  121  N.  C.  316, 
28  S.  E.  482.  Id  the  present  case  the  police- 
num  WHS,  SB  it  were,  a,  sheriff,  or  state  officer, 
and  the  liability  for  anf  aseault  or  tort  com- 
mitted hj  him  was  personnl,  as  in  the  case 
of  k  efaeriff.  The  non-liability  of  muoicipal- 
itie*  in  such  cases  is  ba»ed  upon  the  ground 
that  they  are  subdivisions  of  the  state 
created  in  part  lor  convenienee  in  enabling 
the  state  to  enforce  its  laws  in  each  locality 
with  promptness,  and  simultaneously,  when 
occasion  requires  it,  in  the  different  subdivi- 
sions within  its  boundaries;  and  that  while 
enforcing  those  laws  which  pertain  to  tie 
general  welfare  of  the  state,  and  to  the  peo- 


them  and  their  officers  as  its  agent  for  the 
purposes  for  which  a  state  government  is  In- 
•tituted  and  granted  sovereign  power  for 
•tate  purposes;  and,  further,  that  the  state 
has  not  made  them  tbe  insurers  of  public  or 
private  interests,  or  liable  for  any  careless 
or  wilful  acta  of  its  officers.  "Police  oSieers 
can  in  do  sense  be  regarded  as  agents  or  i 
ants  of  the  city.  Their  duties  are  of  a  public 
nature,  and  their  appointment  is  devolved  on 
citiee  and  towns  by  the  legislature  as  a  con- 
Tenient  mode  of  exercising  the  functions  of 
govermnent;  but  this  does  not  render  them 
liable  for  their  unlawful  or  negligent  acts." 
Buttrick  r.  Lowell,  1  Allen,  172,  79  Am.  Dec. 
721.  "If  .  .  .  [such  olBcers]are  elected 
or  appointed  by  the  corporation,  in  obedience 
to  a  statute,  to  perform  a  public  service,  not 
local  or  corporate,  but  becaues  this  mode  of 
•election  has  been  deemed  expedient  by  the 
legislature  in  the  distribution  of  the 
potvers  of  government,  they  are  not  to  be  re- 
garded as  the  servants  of  the  corporation, 
but  as  public  or  state  officers,  with  such  pow- 
ers and  duties  as  the  statute  confers  upon 
them,  and  the  doctrine  of  respondeat  superior 
does  not  apply."  WoodkuU  v.  New  York, 
IM  N.  T.  460,  44  N.  E.  1038.  "With  regard 
to  the  liability  of  a  public  municipal  corpo- 
ration for  the  acts  of  its  officers,  the  distinc- 
tion is  between  an  exercise  of  those  legisla- 
tive powers  which  it  holds  for  public  pub- 
poses  and  as  part  of  the  government  of  the 
country  and  those  private  franchises  which 
belong  to  it  as  a  creature  of  the  law.  With- 
in the  sphere  of  the  former,  it  enjoys  the  ex- 
Mnption  of  the  government  from  responsibil- 
ity for  its  own  acts  and  for  the  acts  of  those 
who  are  independent  corporate  officers  deriv- 
ing their  rights  and  duties  from  the  sover- 
eign power."  Anne  Arvndel  County  Comrt. 
■  T.  Duakett,  20  Md.  470,  S3  Am.  Dec.  657. 
A  case  exactly  "on  all  fours"  is  Craig  v. 
Charleetan,  180  III.  164,  64  N.  E.  184,  which 
■ays:  "It  is  a  familiar  rule  of  law,  sup- 
ported by  a  long  line  of  well-considered  cases, 
that  a  city,  in  the  performance  of  its  police 
regulations,  cannot  commit  a  wronx  tiirough 
its  officers  in  such  a  way  as  to  render  it  lia- 
ble for  tort.  It  is  contended,  however,  that 
appellant  does  not  base  his  right  of  recovery ' 
SOUR.  A. 


should  bave  known,  of  his  dangerous  and 
yieious  character.  The  same  principle  which 
absolves  the  city  from  liability  for  Apgar's-  I 

tortious  act  applies  to  the  act  of  the  mayor. 
The  mayorwas  simply  exercising  a  discretion  > 

vested  in  him  by  virtue  of  his  office  and  the  ' 

laws  of  the  state.  If  the  appointment  wsa 
a  wrongful  act,  which  resulted  in  injury  to>  ' 

the  appellant,  Uie  burdens  of  liability  cannot 
be  cast  upon  the  inhabitants  and  taxpayers 
of  the  city.  A  municipal  corporation,  while 
simply  exercising  its  police  powers,  is  not 
liable  for  the  acts  of  its  officers  in  the  viola- 
tion of  the  laws  of  the  state  or  in  the  excess- 
of  the  legal  powers  of  tJie  city.     2  Dill.  Mun.  i 

Corp.  950,  968;  OdeU  v.  Schroeder,  68  111. 
333;  Chiuaga  v.  Turner,  80  111.  419;  Wilcox 
V.  Chicago,  107  III.  334,  47  Am.  Bep.  434;  I 

Blake  v.  Pontioa,  49  III.  App,  643." 

Upon  reason  and  authority,  the  defendant 
city  is  exempt  from  the  liability  here  sought 
to  be  imposed  upon  it  equally  whether  it  is  | 

for  a  tort  or  negligence,  and  whether  the  re- 
covery is  sought  by  reason  of  the  misconduct 
of  the  officer  in  making  the  srrest,  or  in  the 
a«t  of  the  mayor  and  aldermeu  in  appointing  i 

or'    retaining   an   unsuitable   officer,   with-  I 

Icnowledge  of  nis  unfitness.  In  either  aspect, 
the  conduct  of  the  officer  is  in  the  discbarge 
of  official  and  governmental  duty,  and  the 
taxpayers  of  the  city  are  not  answerable  in 
damage*  for  official  misconduct  in  the  dis- 
charge of  governmental  functions  in  the  ab- 
sence of  a  statute  making  them  so.  It  is- 
true  it  is  recited  in  Ooley  v.  i9tate*tnlle,  121 
N.  C.  31 6,  26  S.  E.  462,  that  the  municipality- 
in  that  case  had  appointed  suitable  police; 
but  that  was  only  a  circumstance  to  the  cred* 
it  of  the  defendant,  and  not  a  ruling  that  if 
it  were  otherwise  the  town  would  be  liable, 
for  it  is  immediately  added:  "The  defend- 
ant is  liable  only  for  failure  to  properly  con- 
struct the  prison,  or  to  so  furnish  it  as  to 
afford  reasonable  comfort  and  protection 
from  suffering  and  injuries  to  health.  Uof- 
fitt  T.  Aiheville,  103  N.  C.  237,  9  S.  E.  896; 
Shearm.  &  Redf.  Neg.  5th  ed.  S  291."  In 
this  section  of  Shearm.  A  Bedf.  Neg.  and 
notes,  the  points  involved  in  the  present  ease- 
are  found  fully  settled.  The  reason  lli» 
town  is  liable  in  the  particular  pointed  out 
in  Moffitt  V.  Asheville  is,  ae  there  stated,  be- 
cause of  a  statutory  provision. 

The  nonliability  of  a  municipality  for  the 
torts  or  negligence  of  its  officials,  when  act- 
ing within  their  governmental  powers,  is  dis- 
cussed, and  held  as  settled,  with  citation  of 
autl-"rities.  Dili.  Mun.  Corp.  4th  ed.  !  976, 
ana  cases  cited;  Cook  v.  Uaoon,  64  Qa.  468; 
Barlletl  v.  Columbus,  101  Ga.  300,  44  L.  R. 
A.  795,  26  S.  E.  690.  The  above  and  many 
other  authorities  to  the  seme  purpart  are' 
presented  in  the  excellent  brief  of  Mr. 
Meares,  whose  labors  have  been  useful  to  the- 
court  in  preparing  this  opinion.  The  police- 
man Temple,  if  the  facte  are  as  alleged  In  the- 
complaint,  is  liable  both  civilly  and  crimi»- 
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*l\j.    Wbcther  the  mow  U  trne  in  regard  ta 
th«  tnafor  and  aldennen,  u  seemi  to  be  in- 
timaUd  in  State  v.  Hall,  67  N.  C.  474,  1  S. 
E.  683,  we  expretB  no  opiaion. 
Affirmed. 


STATE  of  North  Carolin* 

Fred  HILL,  Appt. 

1129  N.  C.  1189.) 

An    ovdlBkaee   re^Blrlas   ft  llenac   for 
tlie    doInK   of   HcaveMser   ^ork   In   the 

cllj,  nail  proTldlng  tbaC  all  penoDs  propos- 
Inic  to  do  Biicb  work  must  aubmlt  bids,  and 
tbat  tte  board  of  hHlth  shall  decide  who  are 
eumpelent  bidden,  and  Qilng  the  times  at 
which  cIOMta  ahall  bt  cleaned.  Is  Told  as  In 
deroKStlon  of  common  rlgbt,  where  no  necea- 
■Itr  is  ahown  therelor.  and  the  effect  would 
be  to  prohibit  properlj  owner*  tbsniselTes 
from  removing  the  tetaat  from  their  own 
premises. 

(Clark  and  Uontgomary,  JJ.,  Mumtt.) 

<Jane  14,  1900.> 

APPEAL  l^  defendant  from  a  judgment  ol 
the   Superior   Court   for   New   Hsjiover 
County  convicUag  tutn  of  violating  an  ordin- 
ance reguIatingChe  doing  of  scavenger  work 
in  the  cttj  of  Wilmington.     Reversed. 
The  facts  are  stated  in  the  opinion, 
.tf  r.  Z^  V.  GradT  for  appellant 
Mr.  Zeb.  Vbbob  Walaer,  Attorney  Oen- 
eral,  for  the  State. 

a  of  the 


Donslaa,  J.,  delivered  the  opin 


11)18  it  a  criminal  action  originally  begun 
in  the  mayor's  court  of  the  city  of  Wilming- 
toii.  wherein  the  defendant  is  charged  with 
doing  "scavenger  work  for  pay  at  the  surface 
oloeet  of  W.  fj.  Koyater  without  having  li- 
cense to  do  such  EcaTenger  work,  and  not  be- 
inft  employed  by  the  licensed  acavengpr  of  the 
dty"  of  Wilmington.  The  closet  is  thereaft- 
er referred  to  as  belonging  to  Nieetle.  The 
following  are  tJie  admitted  facts:  That  in 
January.  ISilO.  the  defendant  made  a  con- 
tract with  William  Niestle  to  do  his  scavcn- 
■ler  work  for  the  term  of  one  year  by  clean- 
In!!  the  closet  at  his  store  onoe  a  week,  and 
that  at  his  residence  once  every  two  weeks; 
that  he  was  to  receive  15  cents  each  time  for 
denning  the  store  closet  and  25  oents  for  the 
residence  closet;  that  he  continued  to  do  this 
work  without  license,  after  the  passage  of 
the  ordinance,  and  that  w<faen  the  contract 
was  made  no  license  was  required,  and  any 
one  was  at  liberty  to  contract  for  such  work. 
"The  city  ordinance  was  introduced  provid- 
ing that  the  city  shall  be  divided  into  eight 
•anitary  districts;  that  "persons  proposinj; 
Nora, — As  to  moQopot;  In  contract  for  re- 
moval  of  garbage  or  alTal.  see  Bmllej  v.  HacDon- 
ald  (Neb.)  27  L.  R.  A.  C40,  and  nota;  R«  Lowe 
(Kan.)  27  L.  R.  A.  046:  Walker  r.  Jameson 
(Ind.)  28  L.  It.  A.  670;  Scboen  Bros.  v.  Atlanta 
(Oh. I  33  L.  R.  A.  804 ;  and  State  T.  Orr  (Conn.) 
S4  I..  R.  A.  21*. 
50L.  R.  A. 


to  do  acavenger  work  ot  one  or  num  dia- 

tricti  shall  submit  bida  for  doing  the  work 
for  a  term  of  one  year;"  that  "the  board  of 
health  may  refuse  any  and  all  bids  for  scav- 
enger work,  and  shall  have  power  to  decide 
who  are  competent  bidders;  that  in  case  of 
disagreement  between  the  owner  or  occu- 
pant and  the  scavenger  as  to  the  work  hav- 
ing been  properly  done,  the  question  shall 
be  referred  to  Uie  superintendent  of  health; 
tbat  "all  doeets  must  be  cleaned  at  leaat 
once  a  month,  and  more  frequently  if  or- 
dered by  the  super] nt«ndent  of  health ;"  that 
"the  charges  for  cleaning  closets  Bhall  be 
goremed  by  the  previous  going  rates,  and 
shall  not  exceed  twenty-live  cents  per  closet 
in  the  first,  seecHM),  seventh,  and  eighth,  and 
in  Uie  third,  fourth,  fifth,  and  sixth  districts 
east  of  tenth  street,  and  shall  not  exceed  fif- 
ty cents  in  Uie  third,  fourth,  and  sixth  dis- 
tricts west  of  tenth  street."  W.  It.  Slocum 
testified  for  the  state  as  follows :  "I  am  the 
regular  licensed  scavenger  for  the  dty  of 
Wilmington,  and  the  defendant  was  not 
working  under  me  at  tiie  time  he  wns 
charged  with  doing  scavenger  work  without 
license.  T  am  the  only  licensed  scavenger 
in  the  dty  of  Wilmington.  I  do  not  recelTS 
any  pay  from  the  city  of  Wilmington  for  my 
work.  I  QoUect  of  the  parties  for  whom  I 
do  scavenger  work.  I  have  it  done,  and  pay 
a  certain  per  cent  of  the  proceeds  of  such 
work  for  same.  I  do  not  know  what  per 
cent  I  pay.  Do  not  know  whether  I  pay  10 
per  cent,  25  per  cent,  or  CO  per  cent.  TTiere 
are  no  public  sewers  in  the  city  of  Wilming- 
ton," It  does  not  appear  what  were  the 
diarges  of  the  city  scavenger,  but  we  prc- 
sunne  they  were  the  full  amounts  allowed, 
as  our  attention  has  not  been  called  to  any 
instance' where  a  municipal  contractor  hold- 
ing an  exclusive  privilege  has  charged  less 
than  the  maximum  allowed  by  hia  contract. 
We  do  not  say  that  there  are  no  such  cases. 
but  their  whereabouts  are  unknown  to  us. 
The  real  point  in  the  case  is  not  very  dearly 
presented  by  the  prayer  for  instruction,  imt 
it  clearly  appears  from  the  ease  itself.  The 
prisoher  is  not  charged  with  carrying  on  the 
business  of  a  public  scavenger,  but  simply 
with  doing  the  work  for  one  man ;  and  it  is 
admitted  in  the  argument  that  the  effect  of 
the  ordinance  would  be  to  prevent  the  owner 
himself  from  removing  the  refuse  from  his 
own  premises,  Ttiis  U  clearly  an  interfer- 
ence with  a  natural  right,  and.  while  this 
may  be  allowable  on  the  ground  of  public 
necessity,  some  such  necessity  must  appear, 
and  the  ordina7)ce  most  be  r«iHonable  in  its" 
provisions.  State  v,  nifigg,  126  N.  C.  1014. 
48  L.  R.  A.  440,  35  S.  E,  473;  I  Dill.  Mun. 
Corp.  4th  ed,  §  319;  2  Wood,  Nuisances,  3d 
ed,  i  745;  Baltimore  v^ Radeeke,  49  Md,  217, 
33  Am,  Rep.  23B.  Is  the  ordinance  under 
consideration  reasonable  in  its  provisions,  or 
just  in  iU  resultsT  We  are  compelled  to 
think  that  it  is  not.  It  takes  away  from  the 
citizen  a  natural  and  a  necessary  right  with- 
out apparent  necessity,  and  substitutes  noth- 
ing adequate  to  take  its  place.  The  a\vn(? 
cannot  clean  his '  own  premises,  no  matter 
how  fllUij  they  may  become,  aiid  the  pub- 
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lie  Bcavenger  cannot  be  lUAde  io  cle*n  tiiem 

-oftener  than  ocoe  a  month  wiUiout  an  order 
from  the  super  lute  ndent  o(  bealth.  This 
-ca:ie  docB  not  quesUon  the  right  of  the  city 
to  clean  all  cloaeta,  or  to  have  them  cleaned 
or  kept  clean;  but  it  involvee  the  right  of 
the  owner  himidf  to  clean  up.  If  the  ordi- 
nance has  that  effect, — and  the  state  claims 
that  it  has  Bueh  an  eBeet, — then  ft  is  void, 
at  leaat  pro  lonto.  In  this  particular  Uie  ef- 
fect of  Uie  ordinance  is  not  to  keep  the  city 
•dean,  but  rather  to  keep  it  dirty,  for  the 
time  being.  It  is  a  matter  of  common  knowl- 
edge that  refuse  matter  quickly  decays  dur- 
ing tbe  Bummer  months,  and  it  can  scarcely 
be  conUnded  that  merely  a  monthly  denn- 
ing is  sufiicient  to  keen  a  cloBet  in  a  healthy 
condition  in  a  warm  climate.  Are  the  rates 
allowed  to  the  public  scaven^r  reasonable! 
If  the  ordinance  were  otherwise  valid,  we 
would  hesitate  to  interfere  With  it  on  this 
ground  alone,  and  we  do  not  decide  it  as  a 
natter  of  law;  but  to  us  it  aeems  question- 
able. What  is  meant  by  the  words  in  t  7  of 
the  ordinance,  "shall  be  governed  by  the  pre- 
Tioui  going  rates,"  is  unknown  to  us,  and 
we  have  not  been  favored  with  any  explana- 
tion either  in  the  record  or  the  arKument. 
We  assume  that  the  scavenger  would  be  en- 
titled to  charge  25  or  GO  cents,  as  the  case 
might  be,  tor  each  time  a  closet  was  cleaned. 
The  result  to  Niestle  would  be  that  to  have 
his  work  done  by  fhe  city  scavenger  would 
cost  him  at  least  CIS.BO,  and  possibly  139, 
according  to  his  locatJOQ.  It  ts  now  costing 
liim  S14  by  private  contract.  The  result  ot 
"the  ordinance  would  be  tliat  anyone  who 
lived  in  the  humblest  cabin  in  the  furthest 
comer  of  the  city  would  be  compelled  to  pay 
at  least  S3  a  year  for  the  privilege  of  hav- 
ing  a  closet,  and  mu<^  more  if  he  wished  to 
keep  it  in  a.  decent  condition.  No  matter 
"how  humble  he  may  be,  or  how  willing  to  do 
the  most  menial  labor,  he  would  be  compelled 
-to  employ  the  city  contractor  to  clean  his 
own  premises,  and,  of  course,  to  pay  him  at 
the  contract  rates.  As  bearing  eomewfiat  on 
"the  rate  of  compensation,  we  are  informed 
that  the  city  of  Raleigh  charges  a  license  tax 
«f  SI  per  year  far  eacih  surfs^is  closet,  and 
keeps  it  clean  without  further  expense  to 
the  owner.  We  do  not  know  t^e  relative 
' expense  of  performing  sudi  duties  in  Raleigh 
and  in  Wilmington,  nor  it  is  within  our  prov- 
ince to  iniiuire,  but  such  gross  disparity 
might  well  be  questioned  on  the  ground  of 
fairness  or  necessity.  In  the  case  at  bar  tiie 
defendant  could  not  have  obtained  a  license, 
even  if  he  hnd  applied  for  one,  as  the  city 
was  all  under  contract.  Had  it  mit  been, 
lie  would  not  have  been  licensed  as  a  scav- 
enger unless  he  had  bid  for  an  entire  dis- 
trict. Even  then  he  had  no  aasirrance  of  ob- 
taining it,  no  matter  bow  low  he  l»d,  as  Uie 
hoard  of  health  retained  the  right  to  refuse 
any  and  all  bids,  and  to  "dedde  who  are  i 
petent  bidders."  He  public  scavenger 
not  required  to  do  any  special  duty,  o 
^rform  his  duty  in  a  spedal  manner.  Be 
was  not  required  to  use  carts  or  implements 
■of  any  special  kind,  or  to  use  an;  special 
4>recaution8  either  for  oleanlinesi  or  disinfeo- 
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tion.  As  far  as  we  can  see  from  the  record, 
the  defraidant  was  fully  as  well  equipped  for 
such  work  as  the  dty  scavenger  himself, 
who,  indeed,  does  not  appear  to  have  per- 
formed any  pM'sona]  duties  otlier  tbaa  pei^ 
haps  making  certain  reports,  or  poesiblj 
superintending  those  who  were  working  for 

We  will  briefly  examine  the  authorities 
that  have  been  olted  In  support  of  tlie  con- 
tention of  the  stato,  none  of  whidi  are  strict- 
lyupplics^e  in  ourview  of  t^e  case.  InSlnte 
V.  Bord,  IZ2  N.  C.  1098,  S9  8.  E.  9S2,  the 
court  says,  on  page  1094.  122  N.  C,  and  pags 
653,  S9  S.  E.:  "01  Uiat  the  commiiaioners, 
the  loaJ  legislature,  are  the  sole  ju^es, 
.  .  .  unless  their  ordinance  is  unreason- 
able." Bill  V.  Charlotte.  72  N.  C.  55,  2!  Am. 
Rep.  451,  simply  holds  that  a  municipal  cor- 
poration is  not  liable  to  an  action  for  dam- 
agee  in  the  exercise  of  discretionary  powers. 
In  Vaadine,  Petitioner,  6  Pick.  187.  17  Am. 
Dec.  351,  while  the  court  rccogniied  the 
power  of  the  city  to  require  public  scaven- 
gers to  take  out  a  license,  it  held  that  the 
ordinance  must  be  reasonable.  It  says,  on 
page  191,  Am.  Dee.  p.  364;  "To  arrive  at 
a  correct  decision  whether  the  by-law  be  rea- 
sonable or  not,  regard  must  be  had  to  its 
object  and  necessity."  And  again,  on  page 
192.  Am.  Dec.  p.  358 :  "We  are  all  *atisfied 
tliat  the  taw  is  reasonable,  and  not  only 
within  the  power  of  the  government  to  pre- 
scribe, but  well  adapted  to  preserve  the 
health  of  the  city."  In  Com.  v.  Stodder,  2 
Cush.  5B2.  48  .\m.  Deo.  679.  the  court  says, 
on  page  37 1,  Am.  Dee.  p.  0^;  "We  cannot 
doubt  that  a  by-law  reasonably  regulating 
the  use  of  the  public  streets  of  the  d^ 
.  .  .  would  be  valid  and  legal."  It  then 
concludes,  on  page  57S,  Am.  Dec  p.  687,  as 
follows:  "A  by-law  to  that  effect  is  an  un- 
necessary restraint  upon  the  business  of 
those  carrying  passengers  for  hire,  and  not 
binding  upon  inhabitonts  of  other  towns. 
For  this  reason  tJie  by-law  must  be  held  in- 
valid as  respects  the  defendant,"  The  case 
of  Baehm  v.  Baltimore,  61  Md.  259,  which 
at  first  glance  seems  to  fit  our  case,  has 
really  no  direct  bearing.  There  the  action 
was  brought  by  a  public  scavenger  to  re- 
cover from  the  mayor  and  dty  council  of 
Baltimore  damages  ajleged  to  have  resulted 
from  their  wrongful  act  in  suspending  and 
revoking  his  license.  The  court  hdd  that 
the  city  had  the  power  to  pass  reasonable 
by-laws  requiring  a  license  from  a  public 
scavenger,  and  requiring  all  refuse  matter 
to  he  carried  off  in  carts  of  a  certain  charac- 
ter; that  such  by-laws  were  reasonable,  and 
that  the  plalntifi  could  not  recover  damages 
for  the  revocation  of  his  license.  The  court, 
in  its  opinion,  distinguishes  this  case  from 
that  of  BalfimorB  v.  Radecke,  49  Md.  217. 
33  Am.  Rep.  239,  in  which  certain  ordinan- 
ces of  the  city  of  Baltimore  were  held  im- 
rea)>onable  and  invalid.  In  Louiaville  v. 
WihU,  84  Ky.  290,  1  8.  W.  BOB,  the  court 
held  t^at  the  city  could  not,  upon  its  met* 
caprice,  or  to  gain  a  pecuniary  advantage, 
violate  a  contract  which  it  had  made  upon  a 
'  valusJila   consideration  with   an   Individual, 
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whereby  it  granted  to  him  tlie  exclusive 
right  tor  five  yean  to  the  nee  of  its  streets 
for  the  purpoee  of  removing  the  bodiei  of  all 
-dead  animals  frc»n  its  streets,  alleys,  ete. 
The  second  headuote  of  tbat  caee  is  &s  fol- 
lows: "The  exclusive  privii^e  of  hauling 
the  bodies  of  dead  uiimals  out  of  a  citj 
«loi^  its  Btreeta,  ha.Ting  been  granted  by  the 
rity  to  aji  individu*],  others  cannot  be  al- 
lowed to  buy  up  such  dead  animals,  and  ha.ul 
tiiem  out  along  the  streets,  a.lthough  the 
original  owners  have  the  privile^  of  thug 
removing  them."  That  <&Be  does  not  appear 
to  be  an  authority  against  the  right  ol  the 
onmer  to  remove  refuse  from  his  own  nrem- 
ises.  The  Slmtghtm^Botue  Categ,  18  Wall. 
30,  21  L.  ed.  394,  discuss  at  ^freat  length  and 
with  great  ability  the  question  of  monopoly 
under  the  I4th  AJnendment  to  the  Constitu- 
tJon  of  the  United  States,  but  they  do  not 
«pp«ar  to  us  to  directly  affect  the  pHod- 
ple  now  under  consideration;  that  is,  the 
neeewity  and  reasonaljIenesB  of  the  ordi- 
nance. We  are  not  disposed  to  question  the 
law  as  laid  down  in  1  Dill.  Mun.  Corn.  ] 
144,  as  to  the  duty  and  power  of  a  municipal 
'Corporation  to  preierve  the  public  health  and 
«afety,  but  by  lawful  means,  and  in  subordi- 
nation  to  the  prinoiples  enunciated  by  the 
wime  author  in  3}  319-322,  325.  These  sec- 
tions expressly  lay  down  the  rule  that  all 
ordimuices  must  l>e  rp(i»onable  and  lawful ; 
must  not  be  (^presEiv^^;  must  be  impartial, 
fair,  and  general ;  and  must  not  contravene 
eommon  right.  Bnt  one  ratatlon  remains  to 
1)6  examined, — that  of  BrodnatB  v.  Oroom.  B4 
N.  C.  244.  The  aubjeetrmatter  of  that  decl- 
-sion  was  an  act  of  the  legislature  providing 
'"that  the  commissioners  of  the  county  of 
Pockingham  be  and  they  are  hereby  author- 
ized to  levy  and  collect  a  special  tax  for  the 
purpose  of  building  and  repairing  bridges  in 
•aid  county."  TTie  court  says,  on  page  249: 
"Repairing  and  building  bridges  is  a  part  of 
the  necessary  expenses  of  a  county,  as  much 
so  as  keeping  th'e  roads  in  order,  or  making 
new  roads.  So  the  ease  before  us  Is  within 
the  power  of  the  county  commissioners.  How 
^awl  this  court  undertake  to  control  its  exer- 
«fB*t  Can  wie  say  such  a  bridge  does  not 
need  repairs;  or  that  in  building  a  new 
Inidge  near  the  site  of  an  old  bridge  it 
should  be  erected  as  heretofore,  upon  posts, 
«o  a«  to  be  eheap,  but  warranted  to  last  for 
some  years;  or  that  it  is  better  policy  to  lo- 
cate it  a  mile  or  so  above,  where  the  tianks 
«re  good  abutments,  and  to  have  atone  pil- 
lars, at  a  heavier  outlay  at  the  start,  but 
sudi  as  will  insure  permanence,  and  be 
eheaper  in  the  Ions  runT"  This  language, 
half  humorous  and  half  sarcastic,  was  surely 
never  intended  to  apply  to  the  constitutional 
rights  of  the  dtlzen,  which  are  not  hdd  at 
the  pleasure  of  a  board  of  aldermen,  or  even 
of  the  legislature.  We  do  not  say  that  the 
defendant,  or  even  the  owner  of  the  premises, 
had  the  right  to  clean  out  their  closets  in  a 
manner  offensive  to  their  neighbors,  or  detri- 
mental to  the  public  health  and  comfort. 
Tliey  would  be  subject  to  such  reasonable 
regulations  as  were  necessary  to  attain  these 
«nds.  Nor  do  we  say  that  the  dty  might 
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not,  under  reasonable  regnlaUom,  reqnire 
anyone  to  take  out  license  before  action  as  a. 
public  scavenger,  or  even  do  the  work 
through  its  own  officers.  Such  cases  are  not 
before  us.  We  are  constrained  to  say  that 
the  ordinance,  construed  as  it  appears  to  us, 
is  not  shown  to  be  reasonable,  necessary,  or 
just;  and  therefore,  being  In  dero^tion  of 
common  right,  must  be  held  inrraJid  in  it* 
application  to  the  ease  at  bar. 


Clark,  J.,  dissenting: 

One  of  the  most  urgent  eauiei  for  the  in* 
stjtution  of  municipal  government  Is  tha 
conservation  of  pubfic  health,  and  no  duty 
more  important  is  confided  to  municipal  bod- 
ies. The  nature  of  the  ordinances  they  shall 
adopt  for  that  purpose  is  a  matter  for  their 
discretion,  subject  to  diange  by  the  election 
of  a  pew  board,  and  not  reviewable  by  the 
courts  unless  the  ordinance  is  unreasonable. 
When  people  assemble  in  towns,  matters  of 
sanitation  which  are  left  to  each  one's  own 
judgment  in  the  country  become  a  matter  of 
public  concern.  It  is  a  matter  of  common  ob- 
servation thot  in  this  matter  of  cleaning  out 
water-closets,  oesspools,  and  sinks,  if  it  is 
left  to  each  householder,  some  will  be  guilty 
of  neglect,  to  the  great  discomfort  of  their 
neighbors,  and  often  to  the  detriment  of  the 
public  health.  Hence  it  has  always  been  rec- 
ognized that  the  regulation  of  that  matter 
rested  with  the  municipal  authorities. 
Code,  !  36(>2,  confers  on  towns  and  cities  th« 
power  "to  pass  laws  for  aboII^Ing  or  pre- 
venting nuisances  and  preserving  the  health 
of  the  citizens,"  and  the  methods  they  shall 
adopt  are  left  (except  in  cases  of  abuse)  to 
the  "local  legislature,"  the  municipal  body. 
mate  V.  Hord.  122  N.  C.  1092.  29  S.  E.  952; 
Will  V.  Ctiarlotte,  72  N.  C.  95.  21  Am.  Rep. 
451.  The  latter  case  says  that  "nothing  can 
be  clearer  than  that  ...  it  is  .  .  . 
left  entirely  to  .  .  .  those  authorities  to 
determine  what  ordinances  are  proper  for 
those  purposes."  In  this  matter  of  the  best 
method  of  having  the  scavenger  work  of  the 
city  performed  it  may  be  that,  if  It  were  for 
this  court  to  decide,  I  should  agree  with  the 
majority  that  the  best  method  is  to  have  it 
done  directly  by  the  city  through  its  officers 
and  employees.  Such  Is  certainly  the  mani- 
fest tendency  of  the  age  as  to  all  matters 
of  municipal  interest.  Including  the  furnish- 
ing of  light,  water,  sewerage,  street  cars,  and 
the  like.  But  It  is  not  a  matter  committed 
to  us,  but  to  the  people  of  eadi  town  and 
city,  to  determine  through  its  local  board. 
When  any  town,  as  in  the  present  instance, 
prefers  that  the  scavenger  business,  whose 
proper  regulation  is  of  the  highest  local  im- 
portance, should  be  performed  by  licensed 
scavengers,  giving  bond  Tor  the  faithful  per- 
formance of  their  duties,  and  under  supervi- 
sion of  the  oity  health  officers,  there  has  been 
no  reason  shown  why  it  cannot  he  done. 
There  are  ample  authorities  to  that  effect. 
In  Vandine,  Pelifionar,  6  Pick.  187,  17  Am. 
Dec.  351,  as  far  back  as  1828,  it  was  held 
that  a  by-law  of  the  dty  of  Boston  forbid- 
ding anyone  to  remove  night  soil,  etc.,  unlesa 
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duly  licenced  hy  Uie  dty,  waa  v&lid,  though 
the  court  there  aay  that  in  their  own  judg- 
meat  it  would  be  better  if  the  city  w»uld 
hi.Te  t^e  work  done  directly  by  it«  own  em- 
ployees than  through  contractors.  This  wu 
rated  and  approved  In  Com.  v,  Slodder,  2 
Gush.  5G3,  48  Am.  Dee.  670.  In  Boehm  T. 
Ballimure,  61  Md.  259,  it  was  held  that  an 
ordinance  that  "no  person  shall  remove  the 
contents  of  any  ^rivy,  well,  or  sink  within 
ttie  limits  of  the  city  without  having  first  ob- 
tained a  license  ao  to  do,"  was  a  valid  ordi- 
nance under  the  power  "to  preserve  the 
health  of  the  city,  and  to  prevent  and  remove 
Buisances;"  thus  coming  within  the  very  let* 
ter  of  our  Code  (S  3602)  and  the  ordinance 
of  the  city  of  Wilmington.  In  another  late 
ease — Loaitville  v.  Wible,  S4  Ey.  2S0,  1  S. 
W.  805— it  ia  held  that  the  city  can  have 
auch  or  similar  work  done  by  contractors, 
and  that  it  is  no  objection  to  the  validity  of 
the  contract  if  there  is  only  one  contractor. 
The  above  doctrines  are  laid  down  as  welt- 
settled  law.  1  Dill.  Mun.  Corp.  {  144,  note; 
Id.  i  500,  and  notes.  It  was  held  in  the 
BUMffhterHouie  Ca»e»,  18  WsJI.  38,  81  L. 
•d.  804  (which  is  a  thorough  discussion  of 


tha  pn^MMition) ,  (hat  oontr««ta  «f  tbis  ^- 
eral  nature  are  not  invalid  when  exclusive, 
because  they  are  made  in  consideration  of 
public  aervicea;  but  in  this  instance,  how- 
ever, there  is  no  exclusive  oontract.  Tfae 
ordinance  requires  advertisements  for  bids, 
one  contractor  at  least  for  each  of  the  eight 
districts,  bonds  to  be  (riven  for  discharge  of 
duty,  supervision  by  the  health  officer,  and 
power  reserved  to  the  citv  to  cancel  and  re- 
vcdce  any  contract  at  will,  each  contract  to 
be  renewed  annually.  Tha  city's  interest  is 
fully  safeguarded.  It  is  purelyinoidental  that 
one  man  has  taken  all  tne  contracts,  and  hia 
doing  so  in  DO  wise  invalidates  the  ordl- 
nanc&  The  power  being  clearly  in  the  mu- 
nicipal body  to  regulate  the  scavenger  worh 
of  the  city,  whether  the  method  shall  be  di- 
rectly by  the  dty,  or  by  contract  under 
the  license  system,  is  for  them  to  decide. 
Tliis  court  cannot  review  their  discretioD. 
This  is  stated  in  cver-DiNn<»able  words  hv 
Pearson,  Ch.  J.,  in  Brodnax  v.  Groom,  64  N. 
C,  at  page  &60. 

Montcomarr,  J.,  also  dissents. 
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UayOr,  etc,  of  NEWBERN,  Appt§., 

J.  W.  McCANN. 

( T»nn ) 

An  ordlnnnce  provldtD«  that  It  ali&II  be 
nnlaivtnl  tor  tke  proitrletvr  of  UT 
■•loon  or  place  where  iDtoilcaClng  Ilqnors 
are  sold,  hli  clerhs,  ageats.  or  einp]o)>eeB,  to 
enter  surli  place  for  a.aj  purpose  on  fiunde; 
wllbout  flrst  obtaining  a  written  periclBsloa 
from  the  msror  or  recorder  of  Cbe  town  stat- 
ing the  length  of  tin     ' 


iDsble  and  vest 
arbitrary  dlscretloo  In  the  majror  or 


tJune  SS,  1000.) 


f  the  Circuit  Court  for  Dyer  County 
reversing  a  conviction  of  defendant  for  vio- 
lation of  a  municipal  ordinance  prohibiting 
the  entering;  of  liquor  saloons  on  Sunday 
without  special  permit.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jfr.  S.  Ih  Oookraft  for  appellants. 

Ifessrt.  Draper  ft  Rioe  for  appellee. 

'Wllkea,  J.,  delivered  the  opinion  of  the 

This  case  originated  in  the  mayor's  court 
<rf  the  town  of  Newbem,  and  comes  to  this 


KoTE. — ror    ordlniiuce    mailing    It    a    mlsde- 

durlng  .the  tiours  when  Iba  saEoon  Is  required 
to  be  cloHPd,  Bee  Binnelt  v.  Pulaski  (Tenn.)  4T 
L.  B.  A.  2T8 ;  s«e  also  footnote  (hereto  for  other 
cases  as  to  regulstlops  as  to  salss  of  Intoileat- 
IDK  Uqiiars. 
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court  from  the  circuit  oourt  of  Dyer  county 
on  the  appeal  of  the  mayor  and  aldermen. 
The  defendant  was  fined  by  the  mayor  of 
Newbern  SSa  for  the  violation  of  an  ordi- 
nance of  the  town.  The  case,  on  appeal  to 
the  circuit  court,  was  tried  by  the  court 
without  a  jury,  and  that  court  found  in 
favor  of  the  defendant,  released  him  from 
the  fine,  and  taxed  the  mayor  and  aldermen 
with  the  costs  of  the  suit. 

Under  the  act  of  1687,  the  mayor  and  al- 
dermen of  Newbern  are  authorised  to  license. 
tax.  and  regulate  merchants,  peddlers,  and 
all  privileges  taxable  by  tha  state,  and  are 
authorized  to  pass  all  by-laws  and  ordin- 
ances necessary  to  enforce  the  powers 
granted,  and  have  all  the  righta,  privileges, 
and  powers  which  are  granted  and  conferred 
by  law  upon  municipal  corporations  of  a 
like  kind  in  the  state,  and  the  riirht  to  im- 
pose SncB  is  expressly  named.  The  ordin- 
ances called  in  question  in  this  ease  aa  being 
unwarranted  by  the  charter  and  unreason- 
ahle  in  their  provisiona  are  as  follows : 

"Sec.  0.  Be  it  further  ordained  that  no  li- 
censed grocer  or  saloon  keeper  or  other  per- 
sons shall  retail  any  malt,  fermented,  or 
spirituous  liquors  or  any  intoxicating 
liquors  on  Sunday,  nor  shall  any  such  per- 
son or  persons  keep  open  Sunday  any  place 
where  such  liquors  are  sold  or  dispensed 
within  the  corporate  limits  of  the  town  of 
Newbern.  Any  person  or  persons  violating 
this  ordinance  shall  be  fined  not  leas  than 
S2I>  nor  more  than  $50." 

"Sec.  12.  Be  it  further  ordained,  that  it 
shall  be  unlawful  for  the  proprietor  of  any 
saloon  or  place  where  intoxicating  liquors 
are  sold  or  dispensed,  hla  clerks,  agents,  or 
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employees  to  enter  on  Sunday  for  an^  pur- 
pose any  euch  saloon  or  place  -where  intoxi- 
cating liquors  are  sold  or  dispensed  without 
flrst  obtainiitg  a  written  permission  front 
the  mayor  or  recorder  of  the  town  of  New- 
bem,  which  said  pennission  thsll  be  reduced 
to  writing,  dated,  and  signed  b;  the  mayor 
or  recorder,  stating  the  length  of  Hme  said 
person  may  remaiii  in  said  saloon  or  place 
where  intoiicating  liquors  are  sold  or  dis- 
pensed, and  sliall  be  good  and  valid  only  for 
that  day  and  for  the  time  speciQed  therein, 
And  any  such  persons  in  possession  o(  said 
permission  shall  exhibit  the  same  to  the 
marshal  of  the  town  on  his  demand,  and 
on  a  refusal  to  do  so  shall  subject  himself 
to  the  same  penalty  as  if  he  had  no  such  per- 
mission :  provided,  howcrer,  that  the  grant- 
ing of  such  permission  shall  not  be  so  con- 
fltrued  as  to  give  proprietors  ot  saloons, 
their  agents,  employees,  or  clerks  any  right 
or  authority  to  do  or  transact  any  kind  of 
Bccular  business  whatever  while  in  said  place 
of  business  and  acting  under  said  permis- 
sion. Any  person  or  persons  violating  the 
provisions  of  this  ordinance  shall  be  fined 
not  less  than  *25  nor  more  than  $50." 

It  was  nnder  this  latter  section  that  the 
defendant  was  convicted  and  fined,  and  it 
is  the  only  one  now  brought  in  question.  The 
facts  were  agreed  upon,  and  are  as  follows: 
The  defendant  is  the  keeper  of  a  saloon,  and 
engaged  in  that  business  in  Newbern  as  his 
sole  and  only  businese.  He  went  into  his 
saloon  on  Sunday,  the  lOtb  day  of  December, 
1699,  twice,  unlocking  and  entering  by  his 
front  door,  the  saloon  being  located  on  Main 
street.  He  remained  in  his  saloon  and  place 
of  business,  where  be  sold  and  dispensed  in- 
toxicating liquors,  on  each  occasion,  five  or 
ten  minutes.  There  was  no  other  person 
with  him,  and  none  other  entered  while  ho 
was  in  the  saloon.  The  flrst  visit  was  to 
get  a  half  pint  of  whisky  for  his  bartender, 
who  was  at  the  time  sick  at  defendant's 
house,  where  defendant  was  waiting  on  him ; 
and  he  went  for  and  procured  the  whisky 
for  the  sick  man  at  the  suggestion  and 
recommendation  of  Dr.  Cote,  a  regular  prae- 


and  only  purpose  of  getting  the  whisky  out 
of  the  saloon  at  that  time;  and  he  did  not 
charge  for  said  whisky,  and  never  intended 
to  do  BO.  Upon  the  second  occasion,  on  the 
same  day,  he  went  into  the  saloon  merely 
for  the  purpose  of  getting  a  piece  of  ice  for 
the  some  sick  man,  there  being  no  other 
place  in  the  town  at  which  it  could  be  pro- 
cured at  tliat  time,  exoept  in  the  saloons; 
and  on  this  occasion  no  other  person  went 
into  the  saloon  with  him,  or  came  in  whilt 
he  was  there,  and  upon  nntber  occasion  wai 
any  other  person  in  the  saloon  while  he  was 
in  it;  and  he  went  in  only  tor  tbe  purpose 
mentioned,  and  remained  not  longer  than 
Ave  or  ten  minutes,  and  the  front  door 
each  occasion  was  closed,  except  at  the  ti 
he  was  going  in  or  coming  out.  He  did  not 
on  either  occasion,  when  entering  the 
saloon,  have  any  written  permission  from 
the  mayor  of  Newbern,  who  lived  only  about 
fiO  L.  R.  A. 


100  yards  from  the  aaloon,  nor  from  the  re- 
corder of  the  town  (as  required  by  the  ordin- 
ance), to  enter  his  saloon  upon  that  partic- 
ular Sunday,  and  defendant  said  that  b« 
would  go  into  hii  saloon  on  Sunday  whan- 
r  he  wished  to  do  so,  and  without  asking 
mission  of  anyone.  There  can  be  no 
bt  that  under  its  charter  the  town  of 
Newbern  can  regulate  the  mode  and  manner 
■-  which  the  sale  of  intoxicating  liquors  may 
made  and  the  privilege  exercised,  and  this 
embraced  the  power  of  reasonably  partial  or 
qualified  prohibition.  1  Dill.  Mun.  Corp. 
2d  ed.  !  202  i  yashville  v.  Linck,  12  Lea,  SOT, 
Eli;  Eorr  A  6.  Uun.  Pol.  Ord.  1  30.  Laws 
and  ordinances  enjoining  the  observance  of 
the  Sabbath  are  uniformly  upheld  by  thia 
court.  Breyer  v.  Btate,  102  Tenn.  110,  60 
8.  W.  76B;  Judefind  v.  Slate,  78  Md.  610, 
22  L.  K.  A.  T21,2a  Ati.405;MoNeill-r.  BtaU, 
92  Tenn.  720,  23  S.  W.  62 ;  McKitmey  t. 
Nashville,  96  Tenn.  79,  81.  33  S.  W.  724; 
Johnaon  v.  Chattanooga,  97  Tern.  24B,  36  8. 
W.  1002.  Ordinances  may  be  paased  r^u- 
lating  the  retailing  of  liquors  and  the  open- 
ing and  closing  of  saloons,  and,  if  the^  are 
reasonable  and  not  oppressive,  they  wilt  be 
maintained  (Bmith  v.  KnoxvilU,  3  Head, 
245;  MatnneU  v.  Joneihoro,  11  Heisk.  257; 
Ward  V.  Oreeneville,  8    Baxt.   228,   35   Am. 


The  objection  to  the  ordinance  in  this  cose 
is  that  there  is  an  alisolute  prohibition 
against  the  owner  or  employee  entering  tha 
saloon  on  Sunday  for  any  purpose;  and, 
again,  that  permission  to  enter  in  cases  of 
necessity  or  emergency  is  made  to  depend 
upon  the  consent  of  the  mayor  or  recordn', 
and  gives  room  for  an  arbitrary  discrimina- 
tion on  the  part  of  the  authorities  of  tha 
municipality.  This  feature  of  the  case  is 
presented  and  commented  on  in  Richm<md  V. 
DvdUy,  129  Ind.  112,  13  L.  R.  A.  687,  28  N. 
E.  312,  and  a  large  numl>er  of  caaes  there 
cited;  and  is  also  forcibly  commented  on  in 
rick  Wo  V.  Hopkins,  118  U,  8.  356,  30  L. 
ed.  220,  B  Sup.  CL  Rep.  1064,  and  Baltim<yra 

:  Radeoke,  49  Md.  2IT,  33  Am.  Rep.  289. 

Ve  are  of  opinion  the  trial  judge  was  cor- 
rect, upon  ticth  authority  and  reason,  in 
holding  this  ordinance  invalid.  It  is  on  im- 
reasonat>le  ordinance  which  provides  that  a 
man,  though  he  may  be  a  saloon  keeper  and 
carry  on  the  business  of  selling  intoxicating 
liquors,  may  not  for  any  reason  enter  his 
saloon  or  place  of  business  on  Sunday.  He 
may  t>e  prohibited  from  keeping  it  open,  or 
selling  any  liquor,  or  carrying  on  his  usual 
business,  or  winding  up  that  already  done, 
or  letting  others  into  the  saloon.  As  was 
said  in  McKinney  v.  XathviUe,  96  Tenn.  79, 
33  S.  W.  724:  "We  do  not  hold  that  the  pro- 
prietor or  employees  or  family  may  not  en- 
ter the  saloon,  as  proper  occasion  may  de- 
mand on  the  Sabbath;  but  they  cannot 
.  .  .  engage  in  the  work  pertaining  to 
their  saloon  [or  the  business],  or  allow 
others  to  enter  it  or  remain  in  it."  Ther« 
are  many  occasions  when  a  keeper  of  a  saloon 
may  enter  it  on  Sunday  from  necessity  or 
upon  an  emergeacy, — as,   to   guard    against 
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fire  or  burglary,  or  to  protect  his  house  froni 
damage  as  the  results  of  rains  or  storms,  or 
his  goods  from  loss  from  sudden  leakage, 
and  many  other  matters  which  present  cases 
of  emergency  and  necessity.  When  such  oc- 
casions arise,  it  is  unreasonable  to  require 
that  the  owner  or  employee  must  first  find 
the  mayor  or  recorder,  and  get  his  permis- 
sion to  enter  for  such  purposes.  Tnie  dis- 
cretion given  to  the  mayor  or  recorder  to  de- 
cide whether  the  cB«e  is  one  of  necessity  or 
emergency,  and  to  grant  or   refuse   the   re- 

Suest,  is  one  which  must  also  vitiate  the  or- 
inance,  when  taken  in  connection  witlt  the 
other  general  and  absolute  prohibition.  We 
•re  of  opinion,  therefore,  that  the  trial 
judge  UKM  correcl  in  hit  jwlgm&nt,  and  it  %* 
affirmed,  with  costs. 


W.  B.  AUSTIN,  Jpp(, 
STATE  of  Tenneesea. 

(lOlTenn.  BBS.) 

■  Kre  not  le«itIaiKte  artl- 

Dteree  within  the  protection  of 

the  Doited  States  Constltut[oa.  becaose  the; 

posseBB  no  virtue,  but  are  Inberentl;  bad,  and 


ClKRrett. 


S,     The   conrt    tsk«   Judtelsl   notice    of 

the  bannfal  cbaracter  of  clgarettea 
S.  BJverr  BlKle  Iina  tbe  rlKht  under  Its 
leserrsd  police  power  to  prohibit  the  importa- 
tloD  sad  sale  of  all  articles  Inbereatlf  dd- 
wortby  oif  commerce  and  unfit  for  the  use 
of  Its  people. 
4.  The  dctcpmlnntlon  of  whnt  la  a 
leslllmkte  ■rttol*  o*  tnteratnte  or 
forelKB  oommerce  rests  primarllj  with 
ConE^ress,  but  a  stale  legislature  m*;  act  ac- 
cording to  its  deliberate  view  of  the  matter 
until  ConBresB  riiall  ba»e  given  some  adverBe 
eipresslon  on  the  subject. 
S>  The  burden  ts  npon  one  who  AKknlls 
m  Btnte'H  reatrlctlTe  or  prohlbttorr 
•«ntnte  as  an  unwarranted  Interference  witb 
iDterstale  commerce  to  shew  that  the  com- 
modltT    lUTOlTed   la    a    legitimate    subject    of 


•.     The  tnteriml  revenne  tns  on  clsarettcs 

br  U,  a.  Itev.  Stat.  I  3392.  Is  not  a  recogni- 
tion of  them  as  proper  articles  of  commerce. 

t.  The  bsaket  In  vrhlch  ther  Are  oRr- 
rled,  aud  not  paBtetmard  boxes  each  oou- 
talnlng  ten  cigarettes  sod  separatelj  stamped 
and  labeled,  as  prescribed  b;  tbe  United 
States  revenue  statute,  is  tbe  original  pack- 
age of  commerce,  atthougb  tbe  basket  Is  open. 
belongs  to  the  express  companri  and  la  filled 
and  emptied  by  Its  agent. 

S.  One  clalinlBK  the  plvht  to  Impart 
nnd  sell  elarnreltea  Id  original  packages 
contrary  to  the  law  of  tbe  state,  under  pro- 


tection  of   the   United   State*  Coaatltntlm. 

must  prove  every  fact  essential  to  show  tbat 
bis  sale  was  of  sucb  package. 
(December  21,  18SS.> 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Monroe  County 
convicting  him  of  selling  cigarettes  contrary 
to  the  provisions  of  a  statute.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jfe«8rt.  Welckey  ft  Parker,  for  appel- 
lant: 

An  original  package,  within  the  meaning 
of  the  law  of  intersbate  commerce,  is  the 
padcoge  delivered  by  the  importer  to  the  car- 
rier at  the  initial  point  of  shipment,  in  the 
OKact  condition  in  which  it  was  shipped. 

Quckenheimer  v.  Belltra,  81  Fed.  Rep.  997 ; 
17  Am.  k  Eng.  Enc.  Law,  p.  275;  Leisy  v. 
Hardin,  136  U.  S.  100,  34  L.  ed.  128,  3  Inters. 
Com.  Rep.  3S,  10  8up.  Ct.  Rep.  681. 

The  right  of  tranaportartion  of  an  article 
of  commerce  from  one  state  to  another  in- 
cludes the  right  of  the  consignee  to  sell  it  in 
unbroken  packages  at  the  place  where  the 
transporta^on  terminates. 

The  absence  of  a  law  by  Congress  as  to 
any  article  of  commercS  is  equivalent  to  its 
declaration  that  the  importation  of  that  ar- 
ticle into  the  states  shall  be  unrestricted. 

Leity  v.  Hardin,  136  U.  B.  100,  34  L.  ed. 
129,  3  Inters.  Com.  Rep.  30.  10  Sup.  Ct.  Ren. 
flBl ;  Oibion*  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Brovm  V.  Maryland,  12  Wheat.  419,  6  L. 
ed.  078. 

The  box  containing  ten  cigarettes  was  so 
original  package. 

Re  Minor.  5  Inters.  Com.  Rep.  329,  S9 
Fed.  Rep.  233;  Oitckenheimer  v.  Bflteri,  81 
Fed.  Hep.  997 :  United  Btatee  v.  Goldbaeb,  1 
HuKhes,  S2e,  Fed.  Cas.  No.  1G,222. 

'Hie  package  sold  was  a  statutory  package. 
(.  e.,  this  character  of  package  is  demanded 
and  rigidly  prescribed  1^  the  acta  of  Con- 
gress. 

Rev.  Stat  i  3392,  Gould  t  Tucker's  Xotes, 
p.  690. 

Congress  has  in  many  instances  recognited 
and  treated  such  statutory  packages  as  the 
"original  package"  of  commerce. 

U.  S.  Rev.  Stat,  t  3381;  Act  Mai-ch  3, 
1883,  chap.  121;  State  of  Waehington  T. 
Coovert,  Decided  by  U.  S.  Circuit  Judge  Han- 
ford,  June.  1893. 

Mesfre.  H«rrlaom  ft  CnttoB  also  for  ap- 
pellant. 

ifr.  G.  W.  Plelile,  Attorney  General,  for 
the  StaU: 

This  statute  has  been  twice  before  the 
United  States  circuit  court. 

In  aaarie  v.  Tennessee,  82  Fed.  Rep.  815, 
Judge  Lurton  held  the  act  unconstituUonal. 


NOT»,— The  decision  Id  tbe  above  case  sus- 
taining the  validity  itf  tbe  Tennessee  statute 
against  the  sale  of  cigarettes  bas  twen  aDrmed 
by  the  Supreme  Court  of  tbe  United  States  In 
AdT.  S.  U.  B.  p.  181.  The  affirmance,  however, 
does  not  extend  to  an  approval  of  the  doctrine 
that  cigarettes  cannot  be  lawful  articles  of  com- 
merce, or  that  tbey  are  Inherently  and  necesaar- 
tly  bad,  but  snatalns  the  decision  on  tbe  ground 
tbat  tbe  packages  contain  log  ten  cigarettes 
each  were  not,  under  the  circumstances  sbown 
£0  L.  R.  A. 


In  tbe  case,  original  packages  of  commerce,  but 
tbat.  If  there  was  any  original  package.  It  was 
the  basket.  Four  of  the  Justices  of  the  Supreme 
Court  contend  that  an  orlglaal  package  most  be, 
not  only  one  actually  abipped,  hut  one  such  hs 
is  ordinarily  Bblpped  by  manufacturers  to  whole- 
sale dealers  In  ibe  regular  course  of  boslness. 
On  this  point,  however,  there  does  not  ai^ar 
to  be  any  agreement  by  the  majority  ot  tk* 
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In  tbfl  CM*  of  Blmifield  v.  State,  Judga 
Clark  lield  that  the  ten-cigarette  paclcsgea 
when  oombined  uid  ahipped  in  a  box  did  not 
constitute,  and  could  not  be  eold  a*,  original 
packagee. 

The  state*  are  the  judges  ot  what  i«  the 
proper  exercise  of  police  power. 

llie  present  etatnte  thould  be  euBtained 
■s  a  legitimate  nurcite  of  the  police  power. 

MeGregoT  w.  Cohn,  104  Iowa,  406,  39  L. 
K.  A.  485,  73  N.  W.  1041. 

StatutM  forbidding  the  running  of  freight 
trains  on  Sunday,  and  thereby  interrupting 
interstate  commeroe  for  one  day  out  of  every 
week,  are  held  not  onconstitutiiMial  r^nila- 
tions  of  interstate  commerce. 

Henttinglon  v.  Qeorma,  163  U.  S.  SQS,  41 
I.,  ed.  166,  16  Sup.  Ct.  Rep.  1086 ;  90  Oa.  390, 
4  Inters.  Com.  Hep.  413,  17  S.  E.  1000;  "Sot- 
folk  i  W.  ;;.  Co.  T.  Om.  93  Va.  749,  34  L. 
It.  A.  105,  24  S.  E.  837. 

Statutes  requiring  license*  end  examioa- 
tions  of  railroad  employees,  though  they 
may  be  engaged  in  interstate  commerce,  are 
not  unconstitutional  restraints  of  that  com- 


Smi(fc  V.  Aloftom*.  124  U.  S.  465,  31  L.  ed. 
608,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
664;  Sa^hfilU.  C.  i  St.  L.  R.  Co.  t.  Ala- 
Imma,  128  U.  S,  96,  32  L.  ed.  352.  2  Inters. 
Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28. 

Statutes  requiring;  railway  trains  engaged 
in  interstate  transportation  to  stop  at  all 
the  stations  in  the  state  are  upheld. 

Qladson  v.  Miniunota.  186  U.  S.  427,  41 
L.  ed.  1064,  17  Sup.  OL  Rep.  627. 

Statutes  requiring  separate  coaches  for 
the  white  and  colored  races  are  sustained. 

Louiaville.  X.  O.  <(  T.  R,  Co,  v.  Mitfitnppi, 
133  U.  S.  687,  33  L.  ed.  784,  2  Inters.  Com. 
Rep.  801,  10  Sup.  Ct.  Rep.  348;  Pletiy  v. 
fergumm,  163  U.  S.  537,  41  L.  ed.  856.  16 
Sup.  Ct.  Rep.  113B. 

Also  a  statute  making  it  a  misdemeanor 
to  bring  paupers,  criminals,  and  fugitiTes 
into  the  state. 

Moore  v.  fllinois,  14  How.  13,  14  L.  ed. 
306. 

Also  a  statute  flxing  the  maximum  charges 
for  storage  in  warehouses  used  for  purposes 
of  int^'state  comnierce. 

Uumt  T.  Illinoia,  94  U.  S.  113,  24  L.  ed. 
77  (  Plumley  t.  UaaaaeKnaetU.  166  U.  S.  4S1, 
39  L.  ed.  223,  6  Inters.  Com.  Rep.  590,  IS 
Sap.  Ct.  Rep.  154. 

A  statute  has  been  sustained  requiring 
telegraph  companies  to  deliver  messages  sent 
interstate  promptly  under  a  penalty. 

Weslem  P.  TeUg.  Co.  t.  James,  162  U.  8. 
668,  40  L.  ed.  1107,  18  Sup.  Ct  Rep.  034. 

So,  statutes  impoeing  a  tax  on  peddlers  of 
j  goods  coming  from  another  state  have  been 
;  snatained. 

;  ffoice  ifaeh.  Co.  v.  Oage,  100  U.  8.  676, 
SS  L.  ed.  754;  Smert  v.  Miitouri,  168  U.  S. 
890,  39  L.  ed.  430,  B  Inters.  Com.  Rep.  08,  IS 
8np.  Ct  Rep.  367. 

That  a  ten-cigarette  pscksge  shall  consti- 
tute an  original  paekaga  sdmite  of  serious 
aneatlon.  The  conrt  judicially  knows  that 
tfa^  cannot  be  shipped  singly  as  boxes  of 
inods  and  crates  and  baskets  of  fruit,  but 
SOL.R.  A. 


that  they  must  be  shipped  In  some  sort  of 
containing  box  w  basket. 

Keith  V.  Slate,  91  Ala.  2,  10  L.  R.  A.  430, 
8  So.  353 ;  State  v.  CAapman,  1  S.  D.  414,  1& 
L.  R.  A.  432,  47  N.  W.  411 ;  Com.  twe  of  Phil- 
adelphia County  y,  SohoUenberger,  160  Pa. 
201,  22  L.  R.  A.  165,  4  Inters.  Com.  Rep.  488, 
27  Atl.  30;  Be  WUton,  8  Madce^,  341,  12  L. 
R.  A.  624;  Haley  v.  Btate,  42  Neb.  65Q,  60- 
N.  W.  902;  Stole  t.  Parsons,  124  Mo.  430,  K 
Inters,  Com.  Rep.  260,  27  S.  W.  1102. 

The  court  can  judicially  know  the  nature 
of  cigsrettes,  and  that  they  are  hurtful  in 
the  last  degree. 

Adler  V.  Stole,  55  Ala.  16;  Watson  v. 
State,  66  Ala.  15S;  Stale  v.  Qoyette,  11  K. 
I.  602;  Wood  V.  SoTih  Weaten  Int.  Co.  40 
N.  Y.  421. 

The  court  will  take  Judicial  notice  of  sucb 
facts  as  generally  occur  in  the  usual  course 
of  human  life. 

12  Am.  A.  Eng.  Enc.  Law,  p.  199;  Salomon 
V.  Btate,  28  Ala.  83;  Bell  r.  Bamel,  2  J.  J. 
Marsh.  516. 

Caldnrell,  J.,  delivered  the  opinion  of  Iho 

W.  R.  Austin  prosecutes  this  appeal  in  er- 
ror from  the  judgment  of  the  circuit  court 

of  Monroe  county,  whereby  he  was  sentenced 
to  pay  a  fine  of  £50  and  costi  of  suit,  for  un- 
lawfully selling  cigarettes.  He  admits  the 
sale,  but  denies  that  it  was  unlawful.  Aus- 
tin, who  was  a  citizen  and  merchant  of  Mon- 
roe county.  Tennessee,  purchased  from  the 
American  Tobacco  Company,  a  New  Jersey 
corporation,  at  its  fsctory  in  Durham,  North 
Carolina,  a  lot  of  cigarettes  in  packages  of 
ten  cigarettes  each,  which  it  shipped  thence, 
by  express,  to  him  at  his  place  of  business  in 
this  state;  and  ithere  he  sold  one  of  these 
packages  without  breaking,  to  W.  G.  Brown, 
an  adult  citizen  of  the  same  county.  Tho 
statute  under  which  the  conviction  was  had 
unconditionally  prohibits  all  sales  of  cigar- 
ettes, whether  manufactured  in  this  state  or 
elsewhere.  It  provides  "that  it  shall  be  a 
misdemeanor  for  any  person,  Arm,  or  corpo- 
ration to  sell,  offer  to  sell,  or  to  bring  into 
the  state  for  the  purpose  of  selling,  giving 
away,  or  otherwise  disposing  of.  any  cigar- 
ett«s,  cigarette  paper,  'Or  substitute  for  the 
same;  and  a  violation  of  any  of  the  provi- 
sions of  this  act  shall  be  a  mtademeanor,  pun- 
ishable by  a  fine  of  not  less  than  flfty  dol- 
lars." Acts  18BT,  chap.  30,  9  1,  Austin  con- 
cedes that  his  sale  to  Brown  was  clearly 
within  the  prohibition  of  this  act ;  yet  be 
says  it  was  lawful  nevertheless.  The  sub- 
stance ot  his  contention  is  that  his  sale  was 
of  an  imported,  commercial  article  in  the 
original  package,  and  that  the  statutory  pro- 
hibition, as  applied  to  such  a  sale,  is  obnox- 
ious to  the  commerce  clause  of  the  Federal 
Constitution,  and  therefore  null  and  void. 
In  considering  this  contention,  we  raise  two 
vital  inquiries,^ — whether  or  not  cigarettes 
are  legitixnote  articles  of  commerce,  and 
whether  or  not  the  sale  shown  in  this  case 
was  of  an  "original  package,"  in  the  truo 
commercial  sense. 

1.  Are  cigarettes  Intimate  articles  of 
commereeT    We  think  they  are  not,  becauso 
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wholly  noiiouB  knd  deleteriout  to  health. 
Their  iiae  ii  always  harmful,  never  benefi- 
c[a1.  They  poaaefls  no  virtue,  but  are  in- 
herently bad,  and  bad  only.  They  find  no 
true  commendation  for  merit  or  usefulneai 
in  any  sphere.  On  tho  contrary,  they  are 
widely  condemned  as  pernicioua  altogether. 
Beyond  quention,  their  every  tendency  is 
towards  the  impairment  of  physical  health 
and  mental  vigor.  There  is  no  proof  in  the 
record  as  tA  the  character  of  cigarettes;  yet 
their  character  is  ao  welt  and  so  generally 
known  to  b«  that  atated  above  that  thi 
courts  are  authorized  to  take  judidal 


humaa  observation  and  experience,  have 
come  well  and  generally  Itnown  to  be  true 
iaohollenbcrger  t.  Pennsylvania,  171  U.  S. 
I.  43  L.  ed.  40,  18  Sup.  Ot.  Rep.  767;  1 
Greenl.  Ev.  J  B;  1  Whart.  E».  I  282;  1  Jones, 
Ev.  SI  129,  134;  Lanftar  v.  Meatier,  18  I*. 
Ann.  407,  89  Am.  Dec  658,  and  note  893; 
Stale  T.  Qoyotte,  11  R.  T.  692;  Watson  v. 
State,  ES  Ala.  158)  ;  nor  is  it  essential  that 
they  shall  have  b«en  formally  recorded  in 
written  history  or  Bcience  to  entitle  courts 
to  take  judicial  notice  of  them.  Bouilemat 
V.  State,  28  Ala.  83 ;  12  Am.  k  Eng.  Enc. 
Law,  p.  199.  It  is  a  part  of  the  history  of 
the  organization  of  the  volunteer  army  in 
the  United  States  during  the  present  year 
that  large  numbers  of  men,  otherwise  capa- 
ble, had  rendered  theniaelves  unfit  for  serv- 
ice by  the  use  of  cigarettes,  and  that,  among 
the  applicants  who  were  addicted  to  the  use 
of  cigarettes,  more  were  rejected  by  e^am- 
ining  physicians  on  account  of  disabilities 
thus  caused  than  for  any  other,  and,  perhaps, 
every  other,  reason.  It  ts  also  a  part  ot  the 
unwritten  history  of  the  legislation  in  ques- 
tion that  it  was  based  upon  and  brouglrt  to 
passage  by  the  firm  conviction  in  the  minds 
of  legislators  and  of  the  public  that  cigar- 
ettes are  wholly  noxious  and  deleterious. 
The  enactment  was  made  upnn  thin  idea  and 
alone  for  the  protection  ot  the  people  of  the 
state  from  an  unmitigated  evil.*  Such  being 
the  nature  of  cipirettes,  they  cannot  be  legit- 
imate article*  of  commerce,  and,  consequent- 
ly, are  not  within  the  provision  of  the  Fed- 
eral Constitution  (art.  1,  \  8,  cl.  3),  in  rela- 
tion to  the  reioilation  by  Congress  of  com- 
merce with  foreign  nntiona.  and  among  the 
several  States,  and  with  the  Indian  tribes. 
Only  those  things  which  are  in  fact  com- 
moditiea  in  some  true  sense,  and,  as  such, 
are  proper  things  (or  importation  and  use, 
can  M  legitimate  articles  of  commerce,  and 
within  the  scope  of  the  constitutional  pro- 
vision invoked  by  the  defendant  in  this  case. 
Regulation  of  traffic  in  tilings  not  suited  for 
commerce  was  rot  by  that  provision  dele- 
gated to  Congress. 

Every  st«t«  has  the  right,  under  its  re- 
served police  power,  to  prohibit  the  importa- 
tion and  sale  trf  all  articles  inherently  un- 
worthy of  commerce,  and  unfit  tor  the  use 
of  its  people.  Indeed,  an  active  duty  rests 
upon  the  legislative  branch  of  the  state  gov- 
ernment to  enact  appropriate  laws  for  the 
protection  of  the  public  against  the  hurtful 
fiO  L.  R.  A. 


InfluencM  of  such  articles;  and,  in  the  dis- 
charge of  that  important  duty,  the  mem- 
bers of  the  legislature  must  be  allowed  to 
act  in  acoordauce  with  the  dictates  of  their 
own  best  Judgment.  This  doea  not  mean, 
however,  that  the  stsite  legislature  may  over- 
ride congressional  legislation  on  the  subject, 
or  that  the  state  has  the  paramount  right 
to  determine  what  is,  and  what  is  not,  a 
legitimate  article  of  interstate  or  interna- 
tional oommerce.  The  reverse  is  true.  Con- 
gress has  the  superior  right  in  the  deter- 
mination of  that  question,  and  its  decision, 
when  made,  is  controlling.  But  it  the  ques- 
tion arises  in  the  state  in  advance  of  con- 
gressional action,  as  in  the  present  instance, 
the  state  l^slature  may  and  should  act  ac- 
cording to  ite  own  deliberate  view  of  the 
matter;  and  its  action,  when  taken,  is  and 
should  be  conclunve,  untjl  Congress  shall 
have  given  some  adverse  expression  on  the 
same  subject.  We  are  minaful  of  the  rule 
that  the  silence  of  Congress  in  relation  to 
articles  confessedly  suited  for  commerce  is 
to  be  taken  as  l^ally  equivalent  to  its  dec- 
laration that  the  trsDsportatiou  of  those  ar- 
ticles into  the  slates  shall  be  free  and  unre- 
stricted. MohiU  Ccmnty  w.  Kimball,  102  U. 
8.  691.  20  L.  ed.23B;  Aobbint  v.  SKelbyCoun- 
(y  Tailing  Ot«i.l20  U.  S.  492,  30  L.  ed.  895, 1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592; 
Leity  V.  Hardin,  135  U.  8.  100,  34  L.  ed.  128, 
3  InUrs.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
State  V.  Scott,  08  Tenn.  260,  36  L.  R.  A.  461, 
3B  S.  W.  1.  But  congressional  nonaction 
upon  the  antecedent  question  as  to  whether 
or  not  other  articles  axe  suited  for  commerce 
is  not  tantamount  to  an  affirmation  by  that 
body  that  they  are  so.  Articles  of  the  for- 
mer class  are  already  within  the  domain  of 
congressional  regulation;  while  those  of  the 
latter  class  are  as  yet  beyond  that  domain 
and  within  control  ot  the  states,  and,  from 
the  nature  of  the  case,  must  remain  so,  un- 
less and  until  aillrmatively  determined  by 
higher  authority  to  be  worthy  of  commerce, 
and  thereby  transferred  to  the  other  class. 

The  right  of  a  state  to  protect  Its  people. 
in  their  comfort,  health,  and  safety,  against 
the  importation  and  sale  of  noncommerciel 
articles,  has  long  been  recognized,  and  never 
questioned,  by  the  Supreme  Court  of  the 
United  States.  lAeente  Ca»ei.  5  Row.  S04, 
12  L.  ed.  256;  Bowman  v.  Chicago  <C  W.  W. 
R.  Co.  125  U.  8.  465,  31  L.  ed.  700.  1  Intero. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Hannibal  d  St.  J.  R.  Co.  t.  Euaen,  95  U.  S. 
465,  24  L.  ed.  S27 :  Leisy  t.  Hardin.  135  U. 
S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep.  36, 
10  Sup.  Ct.  Rep.  681 ;  Plumley  v.  VusocAh- 
setta,  166  U.  S.  4B1.  39  L.  ed.  223,  6  Inters. 
Com.  Rep.  690,  IS  Sup.  Ct,  Rep.  154;  Coltint 
V.  Netc  nampshire,  171  U.  S.  30,  43  L.  ed- 


Sup,  Ct.  Rep.  757.  In  the  License  Coses,  S 
How.  600,  12  L.  ed.  299,  Mr.  Justice  Catron 
observed  that  what  belongs  to  commerce  is 
within  the  jurisdiction  of  the  United  States, 
and  that  what  does  not  belong  to  commerce 
is  within  the  jurisdiction  of  the  state,  and 
t^  the  state  may  be  excluded  frran  Introdue- 
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-tlon.  The  statut«  of  Fenosylvania  im- 
peached in  the  Bchollenltarger  Case,  171  U. 
S.  1,  43  L.  ed.  4B.  18  Sup.  Ot.  Hep.  757,  Wft« 
adjudged  a  violation  of  the  oommecce  clause 
of  the  Federal  Constitution  becauee  it  pro- 
hibited the  importation  and  »ale  of  pure 
oleomargarine.  In  the  course  of  hia  opinion 
in  that  case,  Mr.  Justice  Peckham  attached 
<rontrolling  importance  to  the  fact  that  pure 
oleomar^rine,  as  contradUtinguiabed  from 
that  irhich  was  adulterated,  was  a  whole- 
some article  ot  food,  and  had  been  recognized 
hj  CongreBS  aa  a  ccmmoditj  suitable  for 
commerce,  and.  In  recognition  of  the  state's 
Tight  to  exclude  the  adulterated  article, 
eaid;  "The  bad  article  may  be  prohibited, 
but  not  the  pure  and  healthj  one.  In  Plum- 
tey-t  Case.  165  U.  5.  467,  39  L.  ed.  225,  5 
Intere.  Cora.  Rep,  590,  15  Sup.  Ct.  Rep.  154, 
it  was  said,  in  effect,  hj  the  court,  speaking 
through  Mr.  Justice  Harlan,  that  deceptive 
discoloration  or  adulteration  of  imported 
-oleomargarine  removed  it  from  the  domain 
of  oongreasional  regulation,  and  subjected  it 
to  unconditional  exclusion  hj  state  law.  The 
New  Hampshire  enactment  involved  in  the 
ColUns  Case,  171  U.  S.  30,  43  L.  ed.  60,  18 
Sup.  Ct.  Rep.  768,  provided  for  the  exclusion 
of  all  oleomargarine  not  of  a  pink  color.  It 
wae  held  to  be  invalid,  for  the  reason  that 
it  virtually  excluded  pure  oleomargarine, 
which  was  never  naturally  pink  in  color,  and 
which  was  a  proper  and  well'reoogni7.ed  com- 
mercial commodity.  The  case  of  Leiiy  v. 
Hardin,  135  U.  S.  100,  34  L.  ed,  12B,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681, 
it  the  one  most  urged  upon  our  attention, 
'h^  counsel  for  Austin.  Iliat  ease,  however, 
like  all  the  otheirs,  recognized  the  right  of 
the  state,  undpr  its  police  jtower.  to  prevent 
the  introduction  of  noncommercial  articles 
among  its  peopli 

distinctly  jiIbccs  _      ..   . 

the  ground  that  the  commodities  whose 
portstion  and  sale  were  so  greatly  restricted 
by  tlie  Iowa  statute  there  examined  had  been 
"recognized  by  the  usages  of  the  commercial 
world,  the  laws  of  Congress,  and  the  deci- 
sions of  courts"  as  proper  articles  of  com- 
merce, and  were  therefore  subject,  in  the 
first  instance,  to  congressional  regulation 
only.  In  the  conclusion  of  the  opinion,  he 
said :  "Whatever  our  individual  views  may 
Im  as  to  the  deleterious  or  dangerous  qliaTi- 
ties  ot  particular  articles,  we  cannot  hold 
that  any  articles  which  Congress  recognizes 
as  subjects  of  interstate  commerce  are  not 
each,  or  that  whatever  are  thus  recognized 
esin  be  controlled  by  state  laws  amounting 
to  regulations,  while  they  retain  that  char- 
acter, although,  at  the  time,  if  directly 
dangerous  in  themselves,  the  state  may  take 
appropriate  measures  to  guard  against  in- 
jury before  it  obtains  complete  Jurisdiction 
oyer  them."  That  case,  then,  as  the  others 
that  declare  state  restrictiona  and  prohibi- 
tions unauthorii^ed  and  invalid,  ia  diatin- 
guiahable  from  the  present  one  in  the  funda- 
mental and  ever- controlling  fact  that  the 
article*  there  in  question  were  commercial 
«DmmodItiee,  in  some  trne  sense,  and,  as 
-aueh,  appropriately  recognized,  while  those 
-M  L.  R.  A. 


here  in  question  are  not  so.  Moreover,  be- 
sides the  concluBtve  recognition  received  by 
those  articles,  they  stand  upon  a  higher 
plane  in  respect  of  inherent  merit  than 
cigarettes,  for  they  are  confessedly  beneficial 
ia  some  instances  and  for  some  purposes, 
while  cigarettes  have  no  redeeming  qualities. 
The  Iowa  statute,  upon  its  face,  distinctly 
acknowledged  that  the  restricted  articles  pos- 
sessed some  virtue,  by  allowing  importations 
and  sales  of  them  for  certain  purposes  and 
under  certain  restrictiona.  In  no  instance 
has  a  state's  right  of  authority  and  control 
been  denied  when  the  oommodity  restricted 
or  prohibited  was  not  first  found  to  be  a 
proper  subject  of  commerce,  and  therefore 
ivithin  the  jurisdiction  of  Congreae,  and  be- 
TOnd  the  jurisdiction  ot  the  state.  The  ex- 
istence of  that  fundamental  fact  has  always 
been  the  decisive  criterion;  and  the  burden 
of  showing  it  is  upon  the  complaining  party. 
All  intendments  are  in  favor  of  the  consU- 
tutionality  of  every  statute  passed  with  re- 

^Liisite  fonn  and  ceremony  (Cooley,  Const, 
im.  5th  ed.  218;  Black,  Const  Law,  {  28; 
Sutherland,  Stat.  Conetr.  {  332;  Knoxville 
it  0.  R.  Co.  V.  Harria,  80  Tenn.  703,  43  S. 
W.  115)  ;  hence  the  burden  is  upon  the  per- 
Ron  who  assails  a  state's  restrictive  or  pro- 
hibitory statute,  so  passed,  as  an  unwar- 
ranted interference  with  interstate  or  inter- 
national commerce,  to  show  that  the  particu- 
lar article  involved  is  a  legitimate  subject 
of  commerce.  If  that  fact  be  not  made  to 
appear  in  some  appropriate  way,  his  assail- 
ment  must  be  unsuccesaful.  Mr.  Chief  Jus- 
tice Marshall,  in  Browm  v.  Maryland,  12 
Wheat.  438,  «  L.  ed.  684,  wherein  a  state 
statute  was  challenged  for  repugnance  to  the 
commerce  clause  of  the    Federal    Constitu- 

_.   tion,  remarked :    "It  haa  been  truly  said  that 

Mr.  Chief  Justice  Fuller  I  the  presumption  is  in  favor  of  every  legisla- 
decision    upon    tive  act,  and  that  the  whole  burden  of  proof 

., 1...   .        lies  on  him  who  denies  its  constitutionality." 

The  same  rule  was  announced  and  empha- 
sized by  Mr,  Chief  Justice  Waite  in  this  lan- 
guage; "Every  possible  presumption  is  in 
favor  of  the  validity  of  a  statute,  and  this 
?s  until  the  contrary  ia  ahown  be- 
rationa!  doubt.  One  branch  of  the 
lent  cannot  encroach  on  the  domain 
of  another  without  danger.  The  safety  of 
our  institutions  depends  in  no  small  degree 
on  a  strict  observance  of  this  salutary  rule." 
Sinking-Fund  Cases,  90  U.  S.  718,  sab  nam. 
Union  P.  R.  Co.  v.  United  States,  25  L.  ed, 
501.  If  there  were  only  a  doubt,  then,  that 
cigarettes  are  legitimate  articles  of  com- 
merce, that  doubt  would  be  resolved  against 
the  defendant,  and  this  aot  would  be  sus- 
tained. But,  as  already  stated,  they  are 
clearly  not  so,  as  the  court  may  judicially 
know  (Schollenberger  V.  Pennsylvania,  171 
U.  8.  1,  43  L.  ed.  40,  IB  Sup.  Ct.  Rep.  757), 
and  the  passage  of  the  act  is  a  legisiativs 
datermination  to  that  effect,  which  must  b« 
treated  as  conclusive  of  the  question  in  the 
absence   of   congressional   expression  to  the 

Congress  has  laid  a  tax  on  cigarettes,  pre- 
scribing the  forms  in  which  they  may  be  put 
up,  and  the  manner  in  which  they  shall  be 
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stamped.  U,  8.  Bev.  SUt.  {  33B2.  This  waa 
done,  however,  for  purposes  of  revenue  onlf, 
and,  without  more,  w(t«  not  a  recognition  of 
them  iii  legitimate  articles  of  commerce.  It 
was  no  expression  on  the  subject  of  com- 
merce, one  way  or  the  other.  Indeed,  all  in- 
ternal revenue  legislation  is  referable  to  a 
different  provision  of  the  fundamental  law 
(U.  8.  Const  chap.  1,  art.  1,  S  8) ,  and  ahould 
be  conBtnied  as  relating  to  questions  of  rev- 
enue only,  unleM  obWousty  intended  to  in- 
clude some  additional  subject,  which  is  not 
true  in  this  instance.  The  fact  that  Oon- 
grcBs  has  declared  by  general  statute  (U.  ti. 
Kev.  Stat.  {  3243),  that  the  payment  of  any 
tar  Imposed  by  the  internal  revenue  laws  for 
the  carrying  on  of  any  trade  or  busineM  shall 
not  authorize  the  pursuit  of  that  trade  or 
business  in  any  state  forbidding  the  same, 
nor  prohibit  Btat«  taxation  thereon,  indi- 
cates unmistakably  that  Congress  does  not 
intend,  by  the  imposition  of  such  special  tax, 
to  reach,  determine,  or  in  any  way  affect 
questions  appert^ip'.ng  to  interstate  or  in- 
ternational commerce.  The  imposition  of 
the  tax  is  aside  from  all  those  questions.  The 
atstement  herein  that  the  taxation  of  cigar- 
«ttea  is  not  a  recognition  of  them  as  proper 
commercial  commodities  is  suetained  by  the 
reasoning  and  decision  in  the  case  of  Pltint- 
ley  V.  MastaehuaetU,  IGS  U.  S.  401,  3Q  L. 
ed.  223,  5  Inters.  Com.  Rep.  590,  16  Sup.  Ct. 
Rep.  154. 

2.  Was  the  sale  shown  to  have  been  made 
In  this  case  a  sale  of  an  "original  packi^," 
in  the  true  commercial  sensel  We  think 
not.  It  may  be  truly  said  to  have  been  an 
original  paeknge  for  the  purpose  of  taxation, 
becaiiEte  put  up  by  the  manufacturer,  in  the 
first  instance.  In  one  of  the  forms  prescribed 
by  the  internal  revenue  statute  [U.  S.  Rev. 
Stat,  i  33S2)  ;  yet  it  was  not  an  original 
commercial  package,  because  not  aold  and 
transported  apart  from  other  like  articles, 
but  in  the  same  general  receptacle  with  them. 
Speaking  generally,  we  would  say  that  an 
original  package,  as  applied  to  intestate  and 
international  commerce,  is  a  package,  bundle, 
or  aggregation  of  goods  put  up,  in  whatever 
form,  covering,  or  receptacle,  tor  transporta- 
tion, and  as  a  unit  transported  from  one 
state  or  nation  to  another.  In  Owiken- 
Keimer  v.  Selleri.  81  Fed.  Rep.  997,  the  court 
said:  "An  original  package,  within  the 
meaning  of  the  law  of  interstate  commerce. 
Is  the  package  delivered  by  the  importer  to 
the  carrier  at  the  initial  point  of  shipment, 
in  the  exact  condition  in  which  it  was 
shipped.  In  the  case  of  liquors  in  Ixittlea, 
if  the  bottles  are  shipped  singly,  each  ia  an 
original  package;  but  if  a  number  are  fas- 
tened together  and  marked,  or  are  packed  in 
a  box,  barrel,  crate,  or  other  receptacle,  such 
bundle,  box,  barrel,  crate,  or  receptacle  con- 
stitutes the  original  package."  The  supreme 
court  of  Iowa  considered  this  question  in 
McOregor  v.  Cone,  39  h.  R.  A.  484,  and,  upon 
the  authority  of  numerous  cited  cases,  ruled, 
as  correctly  8tat«d  in  the  headnot«,  as  fol- 
lows: "(1)  An  original  package  is  that 
Kclcage  which  ia  delivered  by  the  importer 
the  carrier  at  the  initdal  point  of  ship- 
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ment,  in  the  exaot  condition  in  which  It  waa 
shipped.  (2)  The  determination  of  the  in- 
ternal revenue  department  that  a  package  ia 
a  proper  and  original  package  for  purpose* 
of  taxation  does  not  show  that  it  is  an  orig- 
inal package  of  commerce.  (3)  A  pine  bin, 
in  which  are  packed  for  convenience  in  ship- 
meat  packages  of  cigarettes,  each  of  which 
contains  ten  cigarettes,  and  is  sealed  with 
an  internal  revenue  stunp.  without  any  oth- 
er packing  or  ineloeure  around  or  about 
them  except  the  box  Itself,  ia  the  original 
package  ot  commerce;  and,  when  that  is 
opened,  the  packages  of  cigarettes  are  sub- 
ject to  the  police  power  of  the  state,  as  a' 
part  of  the  common  mass  of  property  there- 
in."   104  Iowa.  465,  73  N.  W.  1041. 

The  material  facts  of  the  present  case  are 
that  the  defendant  purchased  from  the 
American  Tobacco  Company,  at  its  factory, 
in  Durham,  North  Carolina.,  a  lot  of  cigar- 
ettes, manufactured  by  that  oompany  at  Uiat 
factory,  and  there  by  it  put  into  pasteboard 
boxes,  in  quantities  of  ten  cigarettes  to  each 
box;  that  each  of    these    boxes,    known   a» 

Eidcages,  waa  separately  stamped  and  la- 
eled  as  prescribed  by  the  United  States  rer- 
enue  atatute;  that,  after  defendant's  pui^ 
chase,  the  Amerieait  Tobacco  Company  piled 
upon  the  floor  of  its  warehouse,  in  Durham, 
North  Carolina,  the  number  of  boxee  or  pack- 
ages sold,  and,  having  done  so,  notified  the 
Southern  Express  Company  to  come  and  get 
them;  and  eaid  company,  by  its  agent,  took 
them  from  the  floor,  and  placed  them  in  an 
open  basket  already  and  previoualy  in  the 
possession  of  the  Bonthern  Express  Com- 
pany, and  in  tha>t  basket  bad  them  trans- 
ported by  express  to  the  defendant's  town  in 
Tennessee;  and  there  an  agent  of  the  same 
express  company  took  the  basket  to  the  de- 
fendant's place  of  busineee,  and  lifted  from 
it  onto  the  counter  of  the  defendant  the  lot 
of  detached  boxes  or  packages  of  cigarettes, 
and  thereupon  took  a  receipt,  and  departed 
with  the  empty  basket.  Thereafter  tlie  de- 
fendant sold  one  of  these  boxes  or  packages 
without  breaking  it,  and  for  that  sale  he 
stands  convicted.  Under  these  facts.  It  is 
entirely  manifest  to  our  minds  that  the 
basket,  vtith  its  cont«ntB,  made  one  "original 
package,"  in  the  true  commercial  sense,  each 
box  or  package  ot  cigarettes  bein^  a  constit- 
uent part  thereof;  and  that  the  original  oom- 
mercial  package  was  broken,  and  each  box  or 
package  of  cigarettes  assumed  a  separate 
identity  before  the  law,  when  Qte  basket  w*a 
relieved  of  its  contents.  This  is  true,  though 
the  basket  was  open  all  the  while,  and  waa 
filled  and  emptied  by  the  agent  of  the  ezpres» 
company.  A  box,  crate,  barrel,  or  basket 
filled  with  goods  for  shipment,  and  actually 
transported  from  a  citizen  of  one  state  to  a 
citizen  of  another  staite,  is  no  less  a  recepta- 
cle of  the  goods,  in  a  legal  sense,  and  such 
receptacle  ia  no  less  an  original  oommercial 
package  because  open  and  not  covered.  The 
presence  or  absence  of  a  covering  to  a  recep- 
tacle so  used  is  of  no  consequence  in  deter- 
mining what  is,  and  what  is  not,  an  original 
package.  In  State  v.  Chapman,  I  B.  D.  414, 
10  L.  R.  A.  432,  47  N.  W.  411,  and  alio  is 


189& 


Adbiin  t.  State. 


<S8 


Rion  y.  Slate,  91  AU.  2,  10  L.  E.  A.  430,  8 
So.  353,  it  appeared  that  wUskj',  in  bottles 
Heparatelj  wrapped,  had  been  packed  and 
shipped  in  uncovered  boxes,  furnished  bj  the 
shippers;  and  the  court  held  in  each  case 
that  the  open  boxes,  and  not  the  separs^ 
bottles,  were  the  original  commercial  pack- 
agea.  The  ownership  of  the  basket  used  in 
the  shipment  ii]volr«l  in  this  case — whether 
in  tlieshinperor  the  carrier^s  not  disclosed. 
If  the  defendant  predicated  an; thing  of 
ownership  in  the  carrier,  the  burden  waa 
upon  him  to  show  that  ownership.  To  avail 
bimaelf  of  the  protection  afTorded  bj  the 
Federal  law  in  relation  to  the  sale  of  original 
packages,  he  must  prove  every  fact  easential 
to  show  that  his  sale  wae  of  such  a  package. 
Keith  V.  Btate,  SI  Ala.  2,  10  L.  R.  A.  430,  8 
So.  353.  But  we  regard  the  question  of  such 
ownership  as  wholly  immaterial,  for,  in  tak- 
ing the  basket  to  the  factory  of  the  shipper, 
and  there  putting  the  cigarettes  in  it,  the 
express  company's  agent  was  acting  for  the 
seller,  and  the  legal  effect  of  his  action  was 
the  sane  as  if  the  basket  had  been  procured 
and  tilled  by  the  shipper  alone.  It  is  perfect- 
ly obvious,  moreover,  that  this  plan  of  ship- 
ment was  resorted  to  as  a  mere  device  for 
the  purpose  of  evading  the  state  law  against 
the  sale  of  cigarettes.  Prior  to  the  passage 
of  this  law,  as  is  well  known,  no  such  scheme 
was  adopted  in  the  transportation  of  such 
articles,  and  the  carrier  was  not  called  upon 
to  play  so  unusual  a  part  in  such  a  matter. 
Our  conclusion  upon  the  whole  ease  is — 
First,  that  cigarettes  are  not  legitimate  ar- 
ticles of  commerce,  and,  conwquently,  that 
their  importation  and  sale  are  not  within  the 
scope  of  the  commerce  clause  of  the  Federal 
Constitution,  but  are  subject  to  state  control 
and  prohibition;  and,  secondly,  that,  if  they 
were  legitimate  articles  of  commerce,  the 
sale  for  which  the  defendant  stands  oonvict- 
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iginal  commercial  pack- 
ace,  sad  henc«  waa  not  protected  bj  that 
cOauae  of  the  Fed^ibl  Constitution.  Since 
cigarettes  are  not  legitimate  articles  of  com- 
merce, and,  as  such,  within  the  domain  of 
congressional  r^ulation,  the  statute  here 
called  in  question  is  valid  as  a  whole, — that 
part  which  prohibits  the  importation  and 
sale  of  cigarettes  manufactured  out  of  the 
state,  as  well  as  that  part  prohibiting  the 
sale  of  those  manufactured  in  the  state;  and 
the  defendant's  conviction  is  sustainable  un- 
der the  statute  generally  or  under  the  for- 
mer part,  without  reference  to  the  question 
of  original  package.  But  if  they  were  legiti- 
mate articles  of  commerce,  and  the  former 
part  of  the  statute  therefore  invalid,  the  lat- 
ter part  would  remain  valid,  nevertheless 
(Slate  V.  Scott,  98  Tenn.  254,  36  L.  R.  A. 
481,  39  S.  W.  1},  as  an  internal  police  regu- 
lation. Eidd  V.  Pearson,  128  U.  S.  1,  32  L, 
ed.  346,  S  Inters.  Com.  Rep.  Z32,  9  Sup.  Ct. 
Rep.  6;  Mugler  v,  Kansas,  123  U.  S.  fl23,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Plumley  y. 
Maasachugetts,  156  U.  S.  461,  39  L.  ed.  223, 
6  InUrs.  Com.  Rep.  590,  16  Bup.  Ct.  Rep. 
164.  And  the  defendant's  conviction  would 
be  sustainable  thereunder,  because  his  sale 
to  Brown  was  not  of  an  original  commercial 

Kckage,  but  only  of  a  part  thereof,  aftor  it 
d  been  broken,  and  its  oontents  thereby 
made  subject  to  the  laws  of  the  state  like 
other  local  property  of  the  same  class.  Leity 
V.  Hardin,  135  U.  8.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ot  Rep.  681 ; 
SchoUenberger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed.  *9,  18  Sup.  Ct.  Rep.  757.  We  are 
aware  that  Judge  Lurton,  for  whose  opinion 
we  have  great  respect,  ruled  otherwise  in  Ui» 
case  of  aatorie  v.  Tennessee,  82  Fed.  Rep. 
615,  upon  a  record  very  similar  to  this  one; 
yet  we  believe  our  conclusion  entirely  sound. 
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Plawers  to  fht  value  of  flB,  ordered  b7 
the  honsekeeper  oC  a  deceased  person,  maj  be 
cbarged  to  bis  estate  as  neeessar;  funeral  ex- 
penses, where  he  left  no  widow  or  children, 
and  bis  estste  Is  valaed  at  $6,000. 

(Jane  fl,  IBOO.) 

EXCEPTIONS  1^  jdaintilT  to  rulings  of 
the  District  Court  for  the  Tenth  Judi- 
cial District  made  during  the  trial  of  an  ac- 
tion brought  to  recover  the  value  of  flowers 
famished  for  the  funeral  of  defendant's  in- 
Nora.— As  to  llablTltj  of  deced'enfs  estate  tor 
funeral  expenses,  see  Togg  v.  nolbrook  (Me.) 
SS  L.  B.  A.  660,  and  hoU 
flblelds  (Kr.)  89  L  B.  A.  e 
ML.  R.  A. 


alio  Ullward  ^ 


testate  which  resulted  In  a  verdict  In  favor 
of  defendant.     Siutained. 

The  ^cta  are  stated  in  the  opinion. 


Tllllinhast,  J.,  delivered  the  opinion  of 
the  court: 

This  is  assumpsit  for  flowers  furnished 
for  the  funeral  of  James  Monaghan,  the  de- 
fendant's intestate,  upon  the  order  of  Char- 
lotte Campbell,  who  was  a  sister-in-law  of 
the  intestate,  and  who  had  lived  with  him  as 
his  housekeeper  for  eighteen  years  previous 
to  his  death.  The  case  shows  that  the  de- 
ceased left  no  widow  or  children,  and  that 
he  left  real  estate  valued  at  about  S4,000, 
and  life  insurance  of  the  value  of  $2,000.  It 
does  not  appear  that  he  left  any  ddite.  The 
value  of  the  flowers  furnished  for  the  funeral 
was  $15.  At  the  trial  of  the  case  in  the 
district  court  of  the  tenth  judicial  district 
the  plaintiff  was  nonsuited  on  the  ground 
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that  as  matter  of  law  the  estate  could  not  be 
Leid  to  pay  for  the  flowers  which  were  fur- 
nished, a«  they  were  not  ueceBeary.  The 
plaintiH  excepted  to  the  ruling,  and  has 
brought  the  ca«e  here  on  a  bill  of  ezoeptions 
to  have  said  ruling  revieired.  We  think  the 
ruling  was  erroneous.  As  the  deceased  left 
no  wldDiv  or  children,  and,  eo  far  as  appears, 
no  relatives  who  were  disposed  to  take  upou 
themselves  the  duty  of  making  the  necessary 
arrangementa  for  the  funeral,  it  became  bbe 
duty  uf  the  sister-in-law,  as  housekeeper  for 
the  deceased,  and  the  only  person  left  in 
dtarge  of  the  body,  to  make  such  arrange- 
ments, and  see  to  it  that  the  deceased  was 
decently  interred.  What  expense  may  prop- 
erly be  incurred  in  such  circumstances  de- 
pends largely  upon  the  custom  of  people  of 
like  rank  end  condition  in  society,  and  the 
condition  of  the  estate  left  by  the  deceased. 
2  Woerncr,  American  Law  of  Admiaistra- 
tion,  S!  357,  3dS;  7  Am.  ft  Enx.  Enc.  Law,  p. 
301,  nnte  3.  The  demands  afoammon  pro- 
priety and  decency  should  always  be  ob- 
■ervaJ  in  connection  with  the  burial  of  the 
dead,  and  the  law  pledges  the  credit  of  the 
estate  for  the  payment  of  such  expenses  as 
are  reasonably  incurred  for  this  purpose 
after  the  death,  and  before  the  appointment 
of  an  administrator.     Phillips    v.    Phillips, 

87  Me.  324,  32  Atl.  SS3 ;  Fogg  t.  Holbrook. 

88  Me.  ICg,  33  L.  R.  A.  660,  33  Atl.  7U2;  3 
Wms.  Exrs.  ■1788.  The  cuatom  of  having 
flowers  at  funerals  is  now  welt-nigh  univer- 
sal in  this  country;  and,  when  not  abused 
by  extriLvagance  or  unseemly  ostentAtiou,  it 
is  certainly  to  be  cMnmended  as  giving  ap- 
propriate expression  to  our  feelings  of  re- 

Sect  and  love  for  the  departed.  It  is  true 
at,  strictly  speaking,  flowers  are  not  a 
necessity  on  such  occasions;  but,  like  many 
other  things  of  which  the  same  might  be 
aaid,  they  are  certainly  appropriate,  and  in 
barmony  with  the  bett«r  feelings  and  senti- 
ments of  our  common  humanity.  And  we 
think  it  is  clear  that  in  the  caee  at  bar  the 
housekeeper  of  the  intestate.  In  the  circum- 
fltanees  above  mentioned,  was  warranted  in 
obtaining,  upon  the  credit  of  the  estate,  the 
flowers  in  question.  Mr.  Woemer,  in  his 
valuable  work  on  the  American  Law  of  Ad- 
ministration (vol.  2,  p.  7B9),  says:  "It  is 
the  duty  of  the  executor  or  administrafor 
to  bury  the  deceased  in  a  manner  suitable 
to  the  estate  he  leaves  behind  him;  and  if 
this  duty,  in  the  absence  or  neglect  of  the 
executor,  is  performed  by  another,- — not  of- 
flciously,  but  under  the  necessity  of  the  case, 
— the  law  implies  a  proniise  to  reimburse 
him  for  the  reaaonable  expenses  incurred 
and  paid."  So  careful  is  the  law  to  provide 
for  nercaaary  funeral  expenses  that  liabili- 
ties iucurred  therefor  invariably  take  the 
f^rst  runk  ns  debts  against  the  estate,  and  in 
this  slate  they  are  made  a  preferred  claim 
even  in  coses  of  insolvency.  Gen.  Laws, 
chap.  215,  t  16;  and  also  chapter  274,  g  27. 
The  estate,  real  and  personal,  of  every  de- 
ceased person,  ia  also  expressly  made  charge- 
able with  such  expenses  by  Gen,  Laws,  ehnp. 
21«.  S  1.  See  Buxton  v.  Barrelt,  14  R.  I.  40. 
It  is  common  knowledge  that  an  adminia- 
M  L.  K.  A. 


trator  is  almost  never  appolnt«d  until  after 
the  burial  of  the  intestate.  Somebody  other 
than  he,  therefore,  must  necea«arily  make 
the  arrangements  for  the  funeral,  and  in  con- 
nection therewith  incur,  either  personally, 
or  as  informally  representing  the  estate,  tbe 
necessary  indebtedness  therefor.  And  such 
acts  do  not  make  the  person  performing 
them  en  executor  de  son  tori.  Wms.  Exrs. 
201;  IBogera  v.  Priee,  3]  Younge  &  J.  37, 
note  a.  If  an  undertaker  is  employed  some- 
body muat  employ  him,  and,  it  it  is  under- 
stood that  the  person  employing  him  is 
thereby  to  be  rendered  personally  liable  for 
the  services  to  be  rendered,  it  might  some- 
times happen  that  the  funeral  would  be  un- 
duly delayed,  and  the  divine  injunction  to 
"let  the  dead  bury  their  dead"  be  literailT 
heeded.  In  Samuel  v.  Thomas,  61  Wis.  652, 
8  N.  W.  361,  the  question  to  be  determined 
was  what  expenses  incurred  intermediate 
the  death  of  an  intestate  and  the  granting  of 
letters  of  administration  were  legally  charge- 
able to  tbe  estate,  and  the  answer  of  the 
court  tras  as  follows:  "We  think  that  only 
such  necessary  expmditures  as  from  the  na- 
ture of  the  oircumstaneeH  cannot  properly  be 
postponed  until  an  administrator  shall  b« 
appointed  are  so  chargeable.  This  rule  will, 
of  course,  entitle  an  heir,  a  legatee,  widow, 
or  guardian,  or  even  a  stranger,  who  has 
paid  reasonable  burial  expenses,  necessarily 
incurred     before    administration    could    be 

S ranted,  to  be  reimbursed  from  tbe  estate, 
ut,  as  we  understand  the  law,  the  rule  goes 
no  further.  Every  expenditure  which  can 
decently  ftnd  reasanahly  be  postponed  until 
an  administrator  is  appointed  should  be  so 
postponed,  and  one  who,  before  such  appoint- 
ment, voluntarily  incurs  an  expense  tor 
which  there  is  no  immediate  necessity,  does 
so  in  bis  own  wrong,  and  cannot  compel  the 
administrator,  when  appointed,  to  reimburse 

In  TuguMll  v.  Beyman,  3  Campb.  2BS,  the 
defendants  were  sued  as  executors  for  the 
funeral  expenses  of  the  testator,  who  left 
considerable  property.  The  reasonableness 
of  the  plaintifl"s  bill  was  not  denied,  but  it 
appeared  that  the  defendants  had  given  no 
orders  whatever  respecting  the  funeral.  Tbe 
question  therefore  arose  whether,  under 
tiiese  circumstancea,  they  were  liable  upon 
an  implied  promise  to  tbe  plaintiff.  Lord 
Ellenborough  said:  "I  think  the  defend- 
ants are  liable  in  this  action.  It  is  allowed 
that  the  funeral  was  conducted  in  a  manner 
suitable  to  tbe  testator's  degree  and  c 


deny  that  they  have  assets.  Then  will  not 
tbe  law  imply  a  promise  on  their  part  to 
satisfy  this  demandl  It  was  their  duty  to 
see  tbat  the  deceased  was  decently  interred, 
and  the  law  allows  them  to  defray  the  rea- 
sonable expense  of  doing  so  before  all  other 
debts  and  charges.  It  is  not  pretended  that 
they  ordered  anyone  else  to  furnish  the  fu- 
neral, and  the  dead  body  could  not  remain  on 
the  surfsce  of  the  earth.  It  became  necessary 
that  someone  should  see  it  consigned  to  the 
grave,  and   I   think  the  executors,   having 
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(ufficleat  UMti,  ur*  lUbli  for  th«  ezpttse 
thUB  incurred." 

Id  Rogert  v.  Prioc,  3  Younge  &  J.  28,  it 
was  held  that  an  executor  who  hM  aMeU 
sulBci^Qt  for  that  purpose  ie  liable  upon  an 
implied  promiBe  to  oa.y  lor  a.  funeial  suit- 
able to  the  degree  ol  his  testator,  furniahed 
hj  the  direction  of  a  Uiird  person.  In  deliv- 
ering bia  opioion  in  the  caae,  Gairow,  B., 
used  the  following  forcible  illustration  in 
support  of  his  position:  "Suppose  a  person 
t«  be  killed  bf  accident  at  a  distance  from 
Hi*  hsmei  what,  in  such  a  case,  ought  to  be 
doneT  The  commou  piinoiples  of  decency 
and  humauity,  the  common  impulses  of  our 
nature,  would  direct  everyone,  a«  a  prelim- 
inaiy  step,  to  provide  a  decent  funersil.at  the 
expense  of  the  estate,  and  to  do  tJiat  whieh 
is  immediately  necessary  upon  the  subject, 
in  order  to  avoid  what,  if  not  provided 
against,  may  become  an  inconvenience  to  the 
public.  la  it  ueceesary  in  that  or  any  other 
case  to  wait  until  it  can  be  ascertained 
whether  the  deceased  hae  left  a  will  or  ap- 
pointed an  executor ;  or,  even  if  the  execu- 
tor be  known,  can  it,  where  the  distance  ie 
great,  be  necessary  to  have  comtnuBication 
with  that  executor  before  any  step  is  taken 
in  the  performance  of  those  last  offlcea  which 
require  immediate  attentioni"  He  then 
added;  "It  is  admitted  here  tJiat  the  fu- 
neral was  suitable  to  the  desree  of  the  de- 
ceased, and  upon  this  record  it  must  be  tak- 
en that  the  defendant  is  executor  with  as- 
sets sufficient  to  defray  this  demand.  I 
therefore  think  that,  if  tiie  case  bad  gone  to 
the  jury,  they   would    have   found    for    the 

ElaintilT,  and  that  therefore  this  rule  should 
»  made  absolute." 
In  Luacomb  v.  jBolIord,  S  Gray,  403,  66 
Am.  Dec.  374,  which  waa  cited  by  Durfee, 
Ch.  J.,  in  support  of  the  position  taken  Inr 
ihia  court  in  Ttteker  t.  Whaley,  which  will 
be  referred  to  later  on,  the  court  held  that 
for  the  funeral  expenses  of  the  deceased  the 
executor  was  ehargable  in  hia  representative 
oharacter,  and  tnat  judgment  therefor 
should  be  rendered  4e  honit  tettatoriM. 

.Bwemey  r.  Vuldoon,  139  Mass.  304,  31  N. 
G.  720,  was  a  case  where  the  plaintiff,  at 
the  request  of  the  widow  and  the  remainipg 
relatives  of  the  deceased,  purchased  a  burial 
lot  for  tba  deceased  at  a  cost  of  91^5.  ^"^ 
also  incurred  other  expenses,  as  follows: 
Digging  grave,  93 ;  use  of  chapel  for  service 


and  for  funeral  ceremony,  flSj  cnrtaina, 
110;  flowers,  tS;  underwear  and  elothing, 
$3.40;  monument,  carting,  and  setting  and 
Sxing  lot,  SI13.  These  items  were  all  al- 
lowed a^  proper  funeral  expenses,  excepting 
the  last  named;  ITield,  J.,  saying  that  "the 
law  raisee  a  promise  on  the  part  of  the  ad- 
ministrator, ao  far  aa  he  has  assets,  to  p^7 
the  reasonable  funeral  expenses  of  burying 
the  deceased,  although  they  are  incurred  be- 
fore his  appointment." 

In  Hapgood  v.  Bonghton,  10  Pick.  154, 
Putnam,  J.,  said:  "The  estate  in  the  hands 
of  the  executor  is  bound  by  law  for  the  pay- 
ment of  the  expenses  of  the  decent  inter- 
ment of  the  deceased.  It  is  just  as  liable 
for  the  oolBn  and  other  necessary  charges  ol 
the  funeral  as  for  necessary  supplies  in  the 
lifetime.  We  are  all  clearly  of  the  opinion 
that  the  law  raises  a  promise  on  the  part  of 
the  executor  or  administrator  to  pay  tba 
funeral  expensee,  so  far  as  he  has  assets." 

There  are  certain  expressions  in  the  opin- 
ion of  this  court,  in  the  case  of  Tuofcer  v. 
Whaley,  11  R.  I.  648,  which,  taken  by  them- 
selves,  may  seem  to  be  at  variance  with  the 
position  we  have  taken  in  the  case  at  bar, 
but  we  think  that  case  is  clearly  distinguish- 
able from  this  on  the  facts.  There  the  de- 
fendant, who  bought  the  hay  to  feed  tha 
cattle  of  the  intestate,  though  not  the  ad- 
ministrator at  the  time,  subsequently  be- 
came such,  and  hence  the  court  held  that  he 
could  be  regarded  as  having  been  the  ad- 
ministrator by  relation  when  he  made  tha 
purchase.  Tlie  action  was  not  brought 
against  the  defendant  as  administrator,  how- 
ever, but  was  brought  againat  him  in  his  in- 
dividual capacity;  and  it  would  seem  that 
the  court  took  the  view  that  it  should  have 
been  brought  against  him  as  administrator, 
as  is  done  in  the  case  now  before  us,  for  tha 
court  said:  "The  hay  procured  of  tha 
plaintiff  was  necessary  for  the  sustenance  of 
the  cattle  belonging  to  the  estate,  and  ought 
to  be  paid  for  out  of  the  estate  as  an  expense 
incident  to  the  adminiBtration."  And,  fur- 
ther: "The  defendant  should  have  paid  the 
plaintiff's  claim  and  charged  it  to  the  estate, 
and  the  charge,  being  proper,  would  un- 
doubtedly have  been  iJlowea  by  the  court  ot 
probate. 

Eaceptiona  sustained,  and  case  remitted 
to  the  District  Court  of  the  Tenth  Judicial 
District  for  a  new  trial. 


QEOKGIA   SUPREME  COURT. 
J.  H.  MORTON,  PIff.  in  Err^ 


Mayor,  etc,  ot  MACON. 


■t.     Tke  mmror  Md  eowBclI  of  •  eltr 
kKvc  m*t,  aadcr  a  leslBlKtlTe  vra.Bt  ot 

"authorltj  to  levy  ahd  collect  a  license  tax 


■HeadDotes  bj  Ldhfxis,  P.  J. 


.  .  .  upon  all  peraona  exerclslni  any  pro- 
fession, trade,  or  oalUns  wltb[D  satd  city." 
the  power  to  Impose  upon  a  aseful  and  legltl- 
mate  tmslnesB  a  problblCory  tai. 

«l,eiidlnsr  woBer  «b  boBaehold  OT 
kltclien  (BrBltnre  and  wearing  apparel" 
Is,  It  lawfully  conducted,  such  a  baslDess,  and 
therefore  one  which  cannot  be  classed  ss  In- 
Jorlaus  tc  the  public,  altboagh  some  persona 
who  make  loans  on  saeb  security  may  be  niar- 


Kon. — For  UmlUtlta  ol  amonnt  ot  lleenee  |S2  L.  R.  A.62T;  Btatev.  Bamntton  (Tt.)  84  L. 
fees,  see  Slate  w  rsl.  Tol  v.-French   (Uont)    R.  A.  100;  and  rieetwood  v.  Bead  (Wash.)  4T 
to  L.  R.  A.  416,  and  aals;  Its  Haskell  (Cal.)  <  I^  B.  A.  309. 
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ERROR  to  the  Superior    Court    for    Bibb 
Counter  to  review  a  judgmeat  convicting 
defendant  of  violating  an  ordinance  relative 
tc  the  licenaiiig  of  money  lendera.     Reverted. 
The  facts  are  stated  in  the  opinion. 
Ut.  M.  Feltou  Hatoher  for  plaintiff  in 


vides:  "Hiat  the  mayor  and  oouncil 
have  power  to  license,  regulate,  and  control 
all  hotels  and  public  houses  within  the  city; 
also,  to  regulate  all  but«her  pena  and  slaugh- 
ter houses  within  the  corporation,  and  to  re- 
move the  same  if  they  shall  beoome  nuisances 
or  injurioua  to  the  health  of  the  city.  They 
■hail  alao  have  power  to  licenM  drays,  hacks, 
and  other  vehicles  used  for  busineas  pur- 
poses, and  to  regulate  the  same.  They  ihall 
also  bave  full  power  to  regulate  and  control 
alt  livery  stables,  pumpe,  har-rooms,  res- 
taurants, places  of  amusement,  telegraph, 
teleplione,  and  electric  companies,  all  gas, 
water,  and  railroad  companies  doing  business 
or  seeking  to  do  busineei  witbin  said  city." 
Section  79  confers  upon  the  mayor  and  coun- 
cil "power  to  levy  and  collect  a  tax  .  .  . 
upon  alt  persons  exercising  within  the  city 
any  profession,  trade,  calling  or  business  of 
.  any  nature  whatever."  And  section  84  de- 
clares: "That  said  mayor  and  council  shall 
havs  authority  to  levv  and  collect  a  license 
tax  ■  .  ■  upon  all  persons  exercising 
any  profession,  trade  or  caJIing  in  said  city 
when  not  prohibited  from  so  doing  by  tbe 
Constitution  and  laws  of  this  state ;  to  com- 
pel the  payment  of  the  same;  to  make  all 
suitable  laws  and  regulations  necessary  and 

f. roper  to  carry  out  the  powers  herrin  con- 
erred,  and  to  prescribe  suitable  penalties 
for  the  violation  thereof."  The  tax  ordin- 
ance of  the  city  for  the  year  1900  imposed  a 
tax  of  S500  upon  "money  lenders,  copartners, 
associations,  corporations,  or  individuals, 
lending  money  on  household  or  kitchen 
furniture  and  wearing  apparel."  It  further 
irovided  that  this  license  tax  should  be  paid 
iy  January  15,  IBOO,  or  within  fifteen  days 
from  commencing  business,"  and  declared 
that  atl  persons  failing  to  comply  with  this 

Crovision  should  "be  deemed  guilty  of  doing 
usiness  without  a  license"  and  subject  to  a 
presoribed  penalty.  Morton  was,  in  the  re- 
corder's court,  convicted  upon  a  charge 
brought  against  him  of  doing  business  in 
violation  of  this  ordinance.  He  thereupon 
sued  out  a  certiorari  to  the  superior  court, 
to  the  overruling  of  which  he  excepted.  At 
the  trial  before  the  recorder  it  was  affirma- 
tively proved  that  the  tax  in  question  was, 
in  effect,  prohibitory.  It  also  appeared  that 
Morton  and  other  money  lenders  of  tbe  class 
described  in  the  ordinance  exacted  from 
their  customers  exorbitant  and  usurious 
rates  of  interest.  Did  tbe  municipal 
50  L.  R.  A. 
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thorities,  under  and  by  virtue  of  the  above- 
recited  provisions  of  the  city's  charter,  and 
in  view  of  tbe  fact  last  mentioned,  bave  pow- 
er to  impose  such  a  taxT  As  this  is  the 
main  and  controlling  question  in  the  case, 
we  will  confine  ourselves  to  a  discussion  ol 
it,  without  noticing  the  minor  points  pre- 
sented by  the  bill  of  exceptions. 

There  is  a  very  wide  difference  between  a 
power  to  license  an  occupation  with  a  view 
to  regulation,  and  a  power  to  tax  it  for  the 
sole  purpose  of  raising  revenue.  "A  power 
to  license,  when  specifically  given  in  the  char- 
ter of  a  city,  is  ...  a  police  power. 
The  exaction  of  license  fees  for  revenue  pur- 
poses is  the  exercise  of  the  power  of  taxa- 
tion." State,  north  Hudson  County  B.  Co., 
Proteeutora,  v.  Hoboken,  41  N.  J.  ll  71.  As 
will  have  t>een  perceived,  the  general  assem- 
bly, in  the  72d  section  of  the  charter  of  Ma- 
con, dealt  expressly  with  the  question  of  em- 
powering the  municipal  authorities  to  li- 
cense, regulate,  and  control  occupations  car- 
ried on  within  the  city,  and,  in  so  doing, 
specifically  enumerated  the  various  catlings 
to  which  their  powers  in  these  respects 
should  apply.  Among  them  we  find  no  men- 
tion of  money  lenders.  The  mayor  and  ooun- 
cil therefore  have  not,  under  this  section, 
any  power  to  exercise  police  supervisioB 
over  the  business  of  persons  whose  occupa- 
tion it  is  to  lend  money.  Nor  can  tJie  mu- 
nicipal authorities  rightly  clsjm  that  any 
such  power  is  given  them  by  the  provisions 
contained  in  }  84.  The  term  "license  tax," 
as  therein  dsmI,  cannot  be  understood  as  ex- 
pressly conferring,  or  even  implying,  a  grant 
of  power  to  regulate  the  professions,  trades, 
or  callings  which  are  by  this  section  made 
the  subject-matter  of  taxation.  On  the  con- 
trary, this  term,  as  here  employed,  has  rela- 
tion strictly  to  tbe  power  of  taxation,  and 
not  to  that  of  police  r^utation.  We  are 
further  of  the  opinion  that  no  right  to  reg- 
ulate or  supervise  is  derivable  from  tlie  con- 
cluding provisions  of  this  section,  wherel^ 
the  municipal  authorities  are  empowered  "Ut 
malce  all  suitable  laws  and  regulations  nec- 
essary and  proper  to"  enforce  payment  of  the 
tax,  "and  to  prescribe  suitable  penalties  fOr 
the  violation  thereof."  To  our  minds  it  i* 
clear  that  these  provisions  cannot  be  tor- 
tured into  a  grant  of  power  to  regulate  or  to 
exercise  police  supervision  over  the  various 
occupations  upon  which  the  license  tAzes 
may  be  imposed.  Obviously,  it  was  the  leg- 
islativa  intent  simply  to  confer  upon  the 
mayor  and  coundl  power  "to  compel  the 
payment  of  the"  taxes  by  adopting  such  or- 
dinances looking  to  tliat  end  as  might  be 
necessary  and  proper.  Our  views  respecting 
those  portions  of  the  choxter  of  Macon  with 
which  we  are  now  concerned  coincide  with 
those  expressed  In  the  case  of  Frettoell  v. 
Troy,  13  Kan.  2il,  in  which  it  was  held  that 
power  to  levy  and  collect  a  "license  tax"  on 
specified  occupations  "was  designed  for  piu- 

f loses  of  revenue  rather  than  of  police  r^u- 
ation."  The  question  before  ua  is  therefore 
resolved  into  simply  this:  Does  a  power 
given  by  law  to  a  municipal  corporation  to 
tax  a  useful  and  legitimate  business  include 
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<h«  right  of  imposing  upon  it  n  tax  m  high 
■H  to  render  it  impoBsible  to  pa.7  the  trnma 
■tJtd  cany  on  the  busiaesa  profitoblyl  As 
the  purpose  of  such  t&xation  is  to  rais«  mon- 
«y  tot  the  BuppiH't  of  the  municipal  govern- 
ment, and  as  the  power  of  taxing  is  given  tx- 
duaively  for  the  accomplishment  of  this 
needful  purpose,  ordinancei  adopted  in  pur- 
suance of  this  power  must  tend  to  effectuate, 
and  not  to  defeat,  the  end  in  view.  Cooley, 
-Const.  Lim.  Gth  ed.  240,  241.  We  find  the 
following  in  Coolq',  Taxn.  2d  ed.  697,  69S: 
"If  a  revenue  authority  is  what  seema  to  be 
-ooDferred,  the  extent  of  the  tax,  when  not 
limited  bj  the  grant  itself,  must  be  under- 
stood U>  be  left  to  the  judgment  and  discre- 
tion -of  the  municipal  government,  to  be  de- 
'termined  in  the  usual  mode  in  which  its  1^ 
ielative  authority  is  exercised;  but  the  grant 
-of  authority  to  impose  fees  for  the  purposes 
-of  revenue  would  not  warrant  their  being 
made  so  heavy  as  to  be  proliibitory,  thereby 
-defeating  the  purpose."  la  13  Am.  i,  Gnr. 
Enc.  Law  it  is,  with  reference  to  the  imposi- 
tion of  license  taxes  on  useful  trades  and 
occupations,  laid  down  that  a  municipality 
ia  not  "authorized  to  entire!;^  prohibit  the 
exercise  of  the  trade  or  occupation  by  any  ex- 
cessive license  fee."  See  pages  632-534, 
and  cases  cited  in  notes. 

Unders  Nebraska  statute  relatingto  cities 
of  the  "second  class,"  the  city  of  Lincoln  was 
authorized  "to  raise  revenue  by  levying  and 
-collecting  a  license  tax  on  any  occupation 
-or  business  within  the  limits  of  the  city,  and 
regulate  the  same  by  ordinance."  The  su- 
preme court  of  that  state,  in  the  case  of 
■Caldwell  Y.  Lincoln,  19  Neb.  B69,  27  N.  W. 
-647,  held  that  taxes  imposed  by  virtue  of 
-this  act  "must  be  reasonable,  considering 
the  nature  of  the  business,  and  not  so  high 
•a  to  prohibit  the  carrying  on  of  the  busi- 
neas."  See  also,  in  this  connection,  fir  parte 
Burnett,  30  Ala.  461;  Craig  t.  Burnett,  32 
Ala.  728.  In  the  Kansas  case  cited  above, 
Hr.  Justice  Brewer  pIfUnly  indicated  that 
in  his  opinion  it  was  not  true  "that  a  city 
"having  authority  to  collect  revenue  by  li- 
-cense  may  impose  any  sum,  however  large, 
as  license,  and  thus,  in  effect,  destroy  cer- 
-tain  kinds  of  business,"  See  18  Kan.  275. 
In  I^ont  V.  Cooper,  89  Ean.  324,  18  Pac.  206, 
-It  was  expressly  ruled  that,  under  legisliitjve 
a,utbority  to  levy  and  collect  "just  and  rea- 
sonable" license  taxes  from  persons  pursuing 
■designated  occupations,  "an  ordinance  of 
such  a  city  purporting  upon  its  face  to  be 
enacted  for  the  levying  and  collecting  of  a 
license  tax,  but  which  is  a  clear  and  pal- 
pable attempt  to  destroy  and  forbid  a  legiti- 
mate, necessary,  and  commendable  business, 
is  void  and  cannot  be  enforced."  The  tax 
then  under  review  was  held  to  have  been 
laid,  "not  for  revenue,  but  for  destruction," 
and  therefore  wholly  unauthorized.  As  all 
taxes  ought  to  be  "just  and  reasonable,"  we 
■do  Dot  think  the  Kansas  statute,  by  stipulat- 
ing in  express  terms  that  the  license  taxea 
which  it  authorized  the  city  to  impose  should 
t«  so,  was  really  more  restrictive  than  an  act 
which  in  general  terms  merely  gives  the  pow- 
«r  to  tax.  Chief  Justice  Horton,  in  denying 
.SOL.  R.  A. 


the  power  embraced  authority  to  both  regu- 
late and  tax  the  city  could  not  make  the  tax 
so  large  as  to  be  prohibitory.  He  said: 
"The  grant  of  authority  to  a  mayor  and  city 
council  to  impose  license  fees  for  the  pur- 
poses of  revenue  would  not  warrant  tbem  to 
be  so  heavy  as  to  be  prohibitory,  thereby  de- 
feating the  purposes.  Where  the  grant  is 
not  made  for  revenue  alone,  but  for  regula- 
tion aJso,  and  the  buuneas  is  one  that  does 
not  injuriously  aSect  the  public  intereste,  or 
lead  to  disorder  or  to  increased  necessity  for 
police  supervision,  like  the  eale  of  intoxicat- 
ing drinlcs  as  a  beverage,  the  license  fee,  while 
somewhat  within  the  discretion  of  the  mayor 
and  council,  ought  not  and  cannot  be  so  ex- 
ceseive  as  to  prohibit  or  destroy  a  busiuess 
carried  on  tor  necessary  purposes."  Page 
327,  39  Kan.,  and  page  29S.  18  Pac  On  t£e 
same  line  ia  the  case  of  Sirshfield  v.  DaUa», 
20  Tex.  App.  242,  15  S.  W.  124,  wberein  it 
was  held  that  a  tax  "laid  for  the  double  pur- 
poEe  of  regulation  and  revenue  must  be 
grounded  in  lioth  the  police  and  taxing  pow- 
er, but  the  grant  of  a  power  to  tax  will  not 
authorize  the  imposition  of  a  burden  in  its 
nature  and  purpose  prohibitory."  White,  P. 
J.,  expressed  the  opinion  that  under  it* 
broad  charter  power  to  "license,  tax  and  reg- 
ulate" occupations,  "the  city  was  empow- 
ered, not  only  to  exact  a  reasonable  license 
fee  and  license  for  the  purpose  of  regulating 
tlie  occupation  under  its  police  power,  but  to 
impose,  if  it  desired  to  do  so,  a  reaeonabta 
tax  for  purposes  of  revenue  on  the  pursuit 
of  the  occupation."  Page  245,  29  Tex.  App., 
and  page  126,  15  S.  W.  The  word  "reason- 
ble,"  twice  used  in  the  clause  jnet  quoted, 
is  of  the  utmost  significance  in  arriving  at 
its  meaning.  It  is  true  that  on  the  aame 
page  this  learned  judge  does  say  that  "some 
occupations  are  so  injurious  that  a  tax  pro- 
hibitory entirely  would  be  justifiable,"  and 
the  same  idea  has  been  advanced  by  Judge 
Cooley.  After  stating  that  license  fees  may 
be  imposed  (1)  for  regulation,  (2)  for  reve- 
nue, (3)  to  give  monopolies,  and  (4)  for 
prt^ibttion,  and  declaring  that  "the  third 
purpose  is  inadmissible  in  any  free  govern- 
ment," he  saya;  "The  fourth  purpose  is  en- 
tirely admissible  in  the  case  of  pursuits  or 
indulgences  which  in  their  general  effect  are 
believed  to  be  more  harmful  than  beneScial 
to  society,  and  which  consequently  the  pub- 
lic interest  requires  ahould  be  put  an  end  to. 
A  case  of  this  nature  is  that  of  heavy  fees 
imposed  on  the  keepers  of  implements  of 
gaming.  When,  however,  prohibition  is  the 
object,  the  end  may  generally  be  more  di- 
rectly accomplished  by  l^slation,  which 
in  its  terms  is  prohibitory,  than  by 
the  circuitous  method  of  Imposing  a  burden 
difScult  or  impossible  to  be  borne,  and  the 
direct  method  is  consequently  the  one  usual- 
ly adopted."  Cooley,  Taxn.  2d  ed.  592,  593. 
We  think  the  best  way  to  prohibit  is  to 
prohibit.  But  be  this  as  it  may,  the  charter 
of  Mttcon  did  not  expressly  confer  any  power 
to  prohibit;  and,  moreover,  even  if  such  a 
power,  relativdy  to  injurious  pursuits,  could 
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ba  inferred  from  iU  proTiaioDa,  the  biuineu 
of  monef  lenderi  of  the  partica]i.r  clasB 
'ought  to  be  talced  hj  the  ordinance  now  un- 
der consideration  is  not  on  its  faM  kh  in- 
jurious one,  but  one  which,  if  carried  on 
without  violating  the  usury  laws,  would  ap- 
parently be  beneficial  to  people  of  small 
means.  It  is  to  be  olMerred  that  the  tax  is 
not  imposed  on  usurers.  Indeed,  it  ie  doubt- 
ful whether  the  eit^  could  license  their  un- 
lawful calling]  for  it  can  hardly  be  supposed 
that  the  legislature  deliberaUly  intended  to 
authorize  the  collection  of  taxes  upoo  forbid- 
den pursuits,  and  thus  give  at  leaat  a  quali- 
fied sanction  to  the  carrying  on  of  the  same. 
The  fact  that  some  money  lenders  practised 
usury  csjinot  be  held  to  make  the  useful  and 
legitimate  business  to  which  the  ordinance 
Applied  one  which  should  be  considered  oa 
per  te  hurtful.  There  is  acarcely  any  cali- 
ing  which  unscrupulous  persons  cannot,  if 
they  ehoose,  carry  on  in  an  unlawful  man- 
Before  concluding  it  is  proper  to  remark 
that  the  question  above  discussed  widely  dif- 
fers from  that  which  might  arise  respecting 
the  validity  of  a  tariff  imposed  by  Congreee 
ostensibly  for  revenue,  but  really  for  protec- 
tion, and  in  effect  prohibitory,  or  upon  the 
oonstitutionality  oi  a  state  statute  profes- 
aing  merely  to  tax  a  particular  occupation, 
but  in  fact  designed  to  destroy  it.  We  may, 
for  the  purposes  of  this  ease,  grant  to  the 
fullest  extent  the  authority  of  the  lawmak- 


ing power  of  the  nation  or  of  any  state  !*• 
respectively  enact  laws  of  the  nature  above- 
indicated  without  touching  the  question  we 
have  herein  undertaken  to  decide.  GrantJng 
that  the  general  assembly  of  this  state  might 
tax  out  of  existence  useful  occupations,  and. 
even  that  it  might  in  terms  empower  a  city 
so  to  do,  we  are  perfectly  certain  that  noth- 
ing of  tiie  kind  has  been  attempted  in  the 
present  instance.  The  city  of  Macon  may  tax 
occupations,  but  there  is  nothing  in  it«  char- 
ter which  either  expressly  or  by  implication, 
authorizes  it  to  directly  suppress  any  legiti- 
mate business,  or  to  icdirectlj  accoraplisb 
such  a  result  under  the  guise  of  an  ordinance- 
purporting  to  impose  a  license  lax  for  the 
purpose  of  raising  revenue,  but  having  for 
ita  real  object  the  prohibition  of  that  very 
business. 

The  foregoing,  we  think,  conclusively  es- 
tablishes the  propositions  laid  down  in  the 
headnotes,  and  it  results  that  so  much  of  the- 
Macon  ordinance  as  seeks  to  impose  the  tax 
of  which  the  plaintiff  in  error  couiplains  is- 
void.  That  the  courts  have  the  power  to  de- 
clare inoperative  municipal  ordinances  which. 
are  ullra  viret  or  unreasonable  and  oppres- 
sive is  too  well  settled  to  require  argument. 
or  the  citation  of  authority.  The  certiorari. 
ought  to  have  been  sustained. 

Judgment  reversed. 

All  the  Justices  concur. 
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Idr  at  tiells,  Bud  ■oODdlnc  Ol  whittles.  anil> 
tbe  bBcklng  of  triins,  eoastltuCes  a  prlvsts- 
nuisance,  for  which  compenaatlan  must  be- 
msde  or  tbe  nuisance  removed. 
4-  Tli«  nee  ot  m.  pnblto  street  CKiiBot  be- 
■rmnted  to  s  prlTste  corporation  for  nse» 
nblch  constltuts  a  private  nnlsance  and  re- 
sult Id  injury  to  abuttlnc  mmers.  either  bj 
IpglglBtlTc  ensctment  or  a  dtj  ordinance,  ex- 
cept upon  maklDK  eompeniatloD  for  such  la- 


(4S  C.  C,  A.  178,  102  Fed.  Rep.  85.) 

1.     An  error,  If  «Br,  1>  brlnKlns  ■' 
tlon     In     the    corporate     mtBie     of     a 

ehnFeli,  Instead  of  In  the  name  ot 
tees.  Is  immaterial,  as  the  appellate  court  will 
direct  tbe  substitution  of  tbe  trustees  ns 
pi  a  ID  tilts. 

a.  A  KrKDt  ot  tke  rlslit  to  operate  and 
■lalutnin  n  nil  road  In  s  certain  street 
gives  no  sntborlt;  to  erect  and  malntaio  s 
water  tsnk  therein. 

S.  The  ereptlon  ot  n  water  tank  In  a 
pnbllo  Btrert,  SS  feet  from  a  cbnrcli,  and 
ot  a  passenger  rsUwajr  station  60  feet  tbere- 
from.  thereby  eaveloplag  tbe  church  in  ■main). 
and  fllUnK  It  with  oltenalve  odor*  sad  more 
or  leaa  amoke  and  cinders,  and  disturbing  Ibe 
congregation  br  the  loud  and  Incessant  noises 
caused  b;  the  blowing  olf  ot  steam,  the  rlng- 

NoTE.~For  rights  of  railroads  in  streets  gen- 
erslly,  see  note  to  Qulgler  v.  Fenaarlvanls 
BchuylklJ]  Valluj  It.  Co.  (Pa.)  1  L.  B.  A.  BOS ; 
Ottawa,  O.  C.  A  C.  G.  R.  Co.  v.  Larsen  (Kan.) 
2  L.  R.  A.  59,  and  ttote;  People  v.  O'Brien  (N. 
T.)  2  L.  B.  A.  250,  and  note;  Artiena  v.  Wheel- 
ing »  H.  B.  Co.  (W.  Vb.)  S  L.  R  a  871,  and 
•ole;  UillTale  v.  Evergreen  R.  Co.  (Pa.)  7  L. 
M  L.  R.  A. 


jnry 

3.     A  private  eorporatfoa  has  no  morc- 

rlalit   than   a   vrlvate   vemoa    to  erect 

or  In  a  public  aCreet,  wblcfa  has  the  effect  to- 
deprive  an  adjacent  or  abutting  owner  of  the 
beDeOclal  use  of  bis  property,  witbant  msk- 
log  compensstloD  tor  the  Injury. 

(Kay  3.  1W)0.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas,  F^rsi 
Division,  to  review  a  judgment  in  fsvor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  injury  to  plaintiff's  property  by 

R  A.  3e».  SDd  nals,'  li^ast  End  Street  R.  Co.  v. 
Doyle  {TeDD.}  a  L.  B.  A.  100,  end  note;  ttati  l»- 
Cslcncross  v.  Pswsukee  (Wis.)  10  L.  B.  A.  174 ; 
Kiel  V.  Jackson  (Colo.)  8  L.  R.  A.  2S4.  andr 
note;  Lockwood  v.  Wabash  R.  Co.  {Mo.)  21  L. 
R  A,  SIO :  and  GustatsoD  v.  Haniu  (HInn.)  2ft 
L.  R.  ^     "   " 
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noiM  uid  dirt  crMted  hy  defendant  in  tlw 
opermUon  of  iU  road.     Affirined. 

BefoTS     Caldtcell,   Sanborn,   and    Thaj/er, 
Circuit  Judges. 

Etat«ment  t^  Caldirell,  Circuit  Judge: 
The  First  Methodist  Episcopal  Church  of 
LeuveDWorth,  Kansas,  is  a  religious  corpora- 
tion incorporated  by  special  (Mrt.  of  the  legi»- 
lature  of  the  territory  of  Kansas,  February 
ZI,  ISSO,  under  the  nanu  of  the  First  Metho- 
dist Episcopal  Church,  I^eav  en  worth  City, 
Kansas;  the  act  of  incorporation  declaring 
"thttt  said  corporation  by  that  name  shall 
be  capable  of  making  contacts,  of  suing  and 
beine  sued,  of  pleading  and  being  impleaded 
in  all  matters  whatsoever  in  all  courte  of  law 
and  equity,"  and  generally  it  was  endowed 
with  all  the  corporate  powers  commonly  con- 
ferred on  Tclipous  corporations.  Shortly 
after  its  incorpbnition,  It  acquired  the  title 
to  three  lots  situated  on  the  northwest  cor- 
ner of  Fifth  and  Choctaw  streets,  in  the  cen- 
tral port  of  the  city  of  LeaTenworth,  and 
erectfd  thereon  a  commodious  and  valuable 
church  building,  which  has  been  used  con- 
tinuously from  that  time  to  the  present  as  a 
house  of  public  worship  and  religious  exer- 
cises by  the  members  of  the  church,  and  all 
others  who  chose  to  attend  the  religious  ex- 
ercises held  there.  The  services,  including  a 
Sunday  school,  were  nuinerouBly  attended, 
and  were  held  on  the  Lord's  day,  and  as  fre- 
quently on  other  days  as  is  common  with 
Christian  churches.  The  location  was  a  de- 
sirable one  for  a  house  of  worship,  the  sur- 
roundings pleasant  and  agreeable,  and  the 
air  in  aiMl  about  the  church  pure,  wholesome. 
*nd  unoontaminated.  These  were  the  condi- 
tions surrounding  the  plaint ilT's  church 
building  when,  in  the  month  of  September, 
1895,  Uie  defendant  established  a  passenger 
station  on  the  southweat  comer  of  Fifth  and 
Choctaw  streete,  about  BO  feet  from  the 
church  building,  and  ereet«d  a  railroad  wa- 
ter hydrant  for  the  purpose  of  suppljiniF  ite 
engines  with  water,  in  the  eentn'  of  Choc- 
taiw  street,  about  33  feet  from  the  center  of 
t^e  south  wall  of  the  ehur<^.  The  complaint 
alleges,  in  substance,  that  by  reason  of  the 
erection  and  use  of  these  structures  by  the 
defendant  the  plaintilTs  church  building  has 
been  rendered  of  little  or  no  value  as  a  place 
of  worship  and  religious  exercises;  that  the 
ringing  of  bells,  the  sounding  of  whistles, 
the  blowing  off  of  steam,  and  the  loud  puf- 
fing of  the  defendant's  locomotive  engines, 
combined  with  the  smoke,  cinders,  soot,  dust, 
and  foul,  noiious,  and  offensive  odors  emit- 
ted from  Ite  engines,  and  which  enter  the 
church,  and  the  noise  and  rattle  of  ite  trains 
•a  a  result  of  stopping  them  at  ite  stetion 
and  at  the  water  hydrant  for  the  engines  to 
take  water,  and  starting  them  again,  are 
such  as  constantly  disturb  religious  exercises 
in  the  church,  and  often  compel  their  cessa- 
tion for  sonie  time;  that  the  smoke,  grime, 
and  cinders  from  the  engines  which  enter  the 
churtdl  soil  and  damage  ite  Interior  and  fur- 
niture and  the  garmente  of  the  worshippers; 
that  the  odors,  noise,  smoke,  and  cinders 
emitted  from  the  defendant's  engines  rmdcr 
SO  L.  R.  A. 


the  eburdk  so  uncomfortable  and  undesirable 
as  a  place  of  worship  that  it  has  resulted  in 
driving  away  and  diminishing  the  attendance 
at  church  and  the  Sunday  school,  and  great- 
ly diminishing  the  income  and  revenues  of 
the  church,  and  rendered  it  practically  value, 
less  for  church  purposes,  or  for  any  other 
use.  The  answer  of  the  defendant  was  a  gen- 
eral denial,  and  also  avers  "that  all  that  has 
been  done  by  the  defendant  in  the  matter  of 
running  and  operating  its  trains  along  and 
over  Choctew  street  in  Leavenworth  city, 
and  pust  the  premises  alleged  to  belong  to 
the  plaintiS,  including  the  stopping  of 
trains  at  its  passenger  depot  on  Fifth  and 
Choctaw  streets,  has  been  done  according  to 
law,  and  under  and  by  virtue  of  ordinances 
of  the  city  of  LeB.vcnworth,  duly  passed,  ap- 
proved, and  published;"  and  it  was  averred 
that  other  railroads  ran  their  trains  past  the 
plaintiff's  church,  and  that  hy  reason  thereof 
and  by  reason  of  the  changed  conditions  in 
that  part  of  the  city,  which  were  fully  set 
forth,  the  plaintilT's  property  had  become 
valueless  for  church  purposes.  The  plaintiff 
filed  a  reply  denying  the  allegations  of  the 
answer.  There  was  a  jury  trial,  and  a  ver- 
dict and  judgment'  for  the  plaintiff,  and  the 
defendant  sued  out  this  writ  of  error. 


ileaara.  Dulel  W.  lAwler,  Joha  H. 
Atwood,  WUlMd  P.  -BmO,  and  Fruk 
HaRerman,  for  plaintiff  in  error: 

The  defendant  was  authorized  by  law  to 
use  the  streets  of  Leavenworth  for  ite  tracks 
and  trains,  and  therefore  was  not  liable  for 
any  damages  whidi  unavoidably  resulted 
from  such  use  of  skid  streete. 

If  damage  unavoidably  result  from  any 
such  use  of  said  street,  it  is  covered  by  the 
dedication  or  condemnation,  and  is  damnum 
absque  injuria. 

Baltimore  ■£  P.  R.  Co.  v.  Fifth  Baptiat 
Church,  lOB  U.  8.  331,  ZT  L.  ed.  7M,  2  Sup. 
Ct.  Rep.  719;  Cutnberland  T€leph.  d  Teleg. 
Co.  V.  United  ElectHe  B.  Co.  42  Fed.  Rep. 
2B1. 

The  construction  and  operation  of  defend- 
ant's railroad  on  Choctaw  street  were  a  prop- 
er street  use  under  the  law  as  it  existe  in 
Kansas. 

Wichita  a  C.  R.  Co.  v.  Rmilh.  45  Kan.  268, 
25  Pac  823 ;  Kanvta.  N.  it  D.  R.  Co.  v.  Cuj/fce*. 
doll,  42  Kan.  234,  21  Pa«.  1051 ;  Atchison  4 
If.  R.  Co.  V.  Oaraide,  10  Knn.  552;  Central 
Bronch  V.  P.  R.  Co.  v.  Twine,  23  Kan.  585, 
33  Aw.  Rep.  205;  Hfller  v.  Atchison,  T.  d  8. 
P.  R.  Co.  28  Kan.  825;  Kaniai  City  A  O.  R. 
Co.  V.  Bicka,  30  Kan.  288,  1  Pac.  396;  Cen- 
tral Branch  U.  P.  R.  Co.  v.  Andreas,  30  Kan, 
690,  2  Pac.  877 ;  Ottarca,.  O.  C.  £  C.  (i.  R.  Co. 
V.  Jrfwson,  40  Kau.  301,  2  L.  R.  A.  59,  IB  Pac 
661. 

Where  the  water  pipe  is  a  proper  street 
use,  as  is  the  operation  of  the  railroad,  can 
it  be  said  to  be  improper  per  «o  for  the  en- 
gine to  lake  ite  water  from  the  waterworks 

Savage  v.  Salem,  S3  Or.  381,  24  L.  R.  A. 
787,  31  Pac  832. 

If,  at  the  time  of  the  advent  of  defendant 
upon  Choctaw  street,  the  surroundings  in  the 
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Deishborhood  of  plainUff'a  church  had  be- 
come BUch  that  it  was  no  longer  fit  for  uae  &« 
a  ohurcb,  Uien  this  action  It  not  maintaina- 
ble. 

Cooley,  Torts,  COO,  601 ;  Baltimore  di  P.  B. 
Co.  V.  Fifth  Baptist  Chvrch,  108  U.  S,  331, 
27  L.  ed.  744,  2  Sup.  Ct  Hep.  719;  Cumber. 
^and  Telcpft.  d  TeleS-  Go.  v.  United  Electric 
K.  Co.  42  Fed.  Rep.  280;  Burlbut  y.  McKotm, 
65  Conn.  31,  10  Atl.  188;  St.  Helen's  Smelt- 
ing  Co.  v.  Tipping,  11  H.  L.  Cai.  650 ;  Oilbert 
V.  ffhmen-maii,  23  Mich.  448;  Romer  v.  St. 
Paul  City  R.  Co.  76  Minn.  211,  77  N.  W.  885. 

The  city  may  construct  and  maintain  a 
lesprvoir  in  a  street. 

West  -7.  Bancroft,  32  Vt  371;  Ravage  v. 
Salem,  23  Or.  381,  24  L.  E.  A.  787,  31  Pac. 
832 :  Loslatter  v.  Aurora,  126  Ind.  436,  12 
L.  R.  A.  2,';9,  26  N.  E.  184. 

Messrs.  Willl«m  Dill  and  D.  Kalso  for 
defendant  in  eiror. 

C&ldwell,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  drat  contention  of  the  plaintiff  in  er- 
ror is  that  the  action  should  have  been 
broufiht  in  the  name  of  the  trustees  of  the 
church,  and  not  in  its  corporate  name.  This 
contention  is  founded  on  i  3,  art.  12,  of  the 
Constitution  of  the  state  of  Kansas,  which 
provides :  "The  title  to  all  property  of  reli- 
gious corporations  shall  vest  in  trustees, 
whose  election  shall  be  by  the  members  of 
such  corporations."  But  by  express  provi- 
eion  of  the  special  act  of  incorporation  the 
corporation  ia  authorized  to  sue  on  all  caus- 
es of  action  In  its  corpomte  name.  More- 
over, if  tlie  contention  of  the  plaintiff  in  er- 
ror was  well  founded,  no  benefit  would  hc- 
cnie  to  it,  and  no  harm  come  to  the  plaintiff, 
on  accitunt  of  the  mistake  in  the  name  of  the 
plaintiff,  but  this  court  would  merely  direct 
the  substitution  of  the  trustees  of  the  church 
as  plaintiffs  in  the  action.  McDonald  v.  Ne- 
Irasko,  41  C.  C.  A.  278,  101  Fed.  Hep.  171; 
flO'tmrd  T.  Dnifpd  Stales,  42  C.  C.  A.  189, 
102  Fed.  Rep.  77.  It  is  not  common  that 
two  ceies  occur  so  exactly  alike  as  the  case 
Bt  bar  and  the  case  of  Baltimore  i  P.  R.  Co. 
V.  Fifth  Baplist  Church.  108  U.  S.  317,  27 
t.  ed.  739,  2  Sup.  Ct  Rep.  719.  That  was 
an  artion  broiij^ht  by  the  Fifth  Baptist 
Church  of  Washington  City  against  the  rail- 
road company  to  recover  daraaf^s  resulting 
to  the  church  building  by  reason  of  the  erec- 
tion and  maintenance  by  the  railroad  com- 
pany of  an  eneine  hongs  and  machine  shop 
on  a  parcel  of  land  adjoining  that  on  which 
the  church  stood.  Tlie  petition  in  this  case 
WHS  ei'idently  modeled  aft«r  the  complaint 
in  that  esse,  and  is  the  same  in  subatance 
and  legal  effect.  The  alleged  source  of  dam- 
age to  the  churcli  building  is  the  same  in 
both  cflses.  namely,  the  ringing  of  bells, 
sounding  of  whistles,  and  other  noises,  which 
interrupted  religious  service,  and  the  smoke, 
cinders,  and  dust  thrown  off  by  the  engines, 
which  entered  the  church,  damaging  its  in- 
terior and  furniture,  and  soiling  the  gar- 
ments of  the  congregation,  and  the  disagree- 
able and  offensive  odors  proceeding  from  the 
engines,  which  found  Oieir  way  into  the 
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church.  The  facts  and  the  widence  in  the 
two  eases  are,  in  substance  and  legal  effect, 
the  same,  and  the  entire  charge  of  the  court 
was  taken  almost  literally  from  the  opinion 
of  the  auprerae  court  in  Uiat  case.  In  view 
of  these  facts,  it  would  be  a  work  of  super- 
erogation for  this  court  to  enter  upon  a  dis- 
cussion of  questions  fully  considered  and  de- 
cided by  the  supreme  court  in  that  case,  and 
which  are  conclusive  of  the  lase  at  Iwr.  The 
only  distinguishing  feature  in  the  two  cases 
is  one  that  weakens,  rather  than  strengthens, 
the  case  of  the  plaintiff  in  error.  In  that 
case  the  rights  of  the  railroad  company  un- 
der its  charter  and  the  act  of  Congress  were 
in  terms  more  extensive  than  are  the  rights 
of  the  defendant  in  this  case.  In  that  esse 
the  railroad  oranpany  had  authority  con- 
ferred upon  it  by  an  act  of  Congress  "to  ex- 
ercise the  same  i>owers,  rights,  and  privil^ea 
in  the  construction  of  a  road  in  the  District 
of  Columbia  .  .  .  which  it  could  exer- 
cise under  its  charter  in  the  oonstruetion  of 
a  road  in  Maryland;"  and  "by  its  charter  it 
was  empowered  to  make  and  cod  struct  [in 
that  state]  all  works  whatever  which  might 
'be  necessary  and  expedient'  in  order  to  the 
proper  completion  and  maintenance  of  the 
road."  Ba«ed  on  this  grant  of  power,  the 
defendant  in  that  case  requested  the  court 
to  instruct  the  jury:  That  "the  com- 
pany possessed  the  right  to  select  the 
location  in  question,  and  to  construct, 
maintain,  and  use  upon  it  such  engine 
house  and  other  works  as  were  necessary 
and  expedient  for  the  construction,  mainte- 
nance, and  repair  of  Its  road  and  engines, 
and  to  occupy  the  premises  for  that  purpose; 
and  that,  if  the  jury  found  that  the  incon- 
veniences complained  of  were  no  more  nor 
greater  than  the  natural  or  probable  result 
of  maintaining  such  engine  house  and  repair 
shop,  or  found  that  in  the  occupation  and  use 
of  the  property  and  management  of  its  busi- 
ness the  company  exercised  such  reaiionabte 
care  as  a  person  of  ordinary  prudenoe  and 
caution  would  exercise  under  the  circiimstan. 
ces,  it  was  not  liable  for  any  damages." 

The  court  refused  to  give  this  instruction 
and  the  supreme  court  affirmed  the  ruling. 
saying;  "Plainly,  the  engine  house  and  re- 
pair shop  as  they  were  used  by  the  railroad 
company,  were  a  nuisance  in  every  sense  of 
the  term.  They  interfered  wiUi  the  enjoy- 
ment of  property  which  was  acquired  by  the 
plaintitT  long  before  they  were  Iwilt,  and  was 
held  as  a  place  for  religious  exerdsea,  for 
prayer  and  worship;  and  they  disturbed  and 
annoyed  the  congregation  and  Sunday  school 
which  aasembled  there  on  the  Sabbnth  and 
on  different  evenings  of  the  week.  That  is  a 
nuisance  which  annoys  and  disturbs  one  in 
the  possession  of  his  pro;>ertj,  rendering  its 
ordinal?  use  or  oceupo-tion  physically  un- 
comfortable to  him.  For  guch  annoyance 
and  discomfort  the  courts  of  law  will  afford 
redress  by  giving  damages  against  the 
wrongdoer,  and,  when  the  cause  of  the  an- 
noyance and  discomfort  Is  continuous,  courts 
of  equity  will  Interfere,  and  restrain  the  nui- 
sance. Crump  V.  Lambert,  !>.  R.  3  Eq.  409. 
The  right  ol  the  pluntlff  to  reoover  for  Um 
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«  and  diaeiwtfort  to  its  membeis 
e  of  ita  property,  and  t^e  liability  of 
the  defenduit  to  respond  in  damages  for 
causing  them,  are  not  affected  by  their  cor 
pomte  character.  Private  corporatioas  ai 
but  Odsociatjoua  of  individuals  united  for 
Bome  common  purpose,  and  permitted  by  the 
law  to  use  a  common  name,  and  to  change  its 
members  without  a  dissolution  of  the  associ- 
ation. Whatever  interferes  with  the  cxiiD- 
fortable  use  of  their  property  for  the  pur- 
poses of  their  formation  is  as  much  the  sub- 
ject of  complaint  as  tJiough  the  members 
were  united  by  some  other  than  a  corporate 
tie.  Here  the  plajntiff,  the  Fifth  Baptist 
Church,  was  incorporated  that  it  might  hold 
and  use  an  edifice,  erected  by  it,  as  a  place 
of  public  norsbip  for  its  members  and  tliose 
of  similar  faith  meeUng  with  them.  Wliat- 
ever  prevents  the  comfortable  use  of  the 
property  for  that  purpose  by  the  members  of 
the  corporation,  or  those  who,  by  its  permis- 
sion, unite  with  them  in  the  churob,  is  a 
disturbance  and  annoyance,  as  much  so  as  if 
access  by  them  to  the  church  was  impeded, 
and  rendered  inconvenient  and  difGcult.  The 
purpose  of  the  organization  is  thus  thwart- 
ed.  It  is  sufficient  to  maintain  the  action 
show  that  the  building  of  the  plaintiff  was 
thus  rendered  lees  valuable  for  the  purposes 
to  which  it  was  devoted.  The  liability  of 
the  defendant  for  the  annoyanoe  and  discom- 
fort caused  it  the  same,  also,  as  that  of  in- 
dividuals for  a  similar  wrong.  The  doctrine 
which  formerly  was  sometimes  asserted,  that 
an  action  will  not  lie  against  a  corporation 
for  a  tort,  is  exploded.  The  same  rule,  in 
that  rmpect,  now  applies  to  corporations  as 
to  individuals.  They  axe  equally  responsible 
for  injuries  done  in  the  course  of  their  busi- 
ness by  their  servants.  This  is  so  well  set- 
tled SB  not  to  require  the  citation  of  any  au- 
thorities in  ita  support.  It  is  no  answer  to 
the  action  of  the  plaintiff  that  tile  railroad 
company  was  authorized  by  aot  of  ConRress 
to  bring  its  track  wHhin  the  limits  of  the 
city  of  Washington,  and  to  construct  such 
works  as  were  neceesary  and  expedient  for 
the  completion  and  maintenance  of  its  road, 
and  that  the  engine  house  and  repair  shop  in 
question  were  tJiDs  necessary  and  expedient; 
that  they  are  skilfully  oonstructed;  that  the 
chimneys  of  the  engine  bouse  are  higher  than 
required  by  the  building  regulations  of  the 
city;  and  that  as  little  amoke  and  noise  are 
caused  as  the  nature  of  the  business  in  them 
will  permiL  In  the  first  place,  the  authori- 
ty of  the  company  to  oonstrnot  such  works 
as  It  might  deem  neccMary  and  expedient  for 
the  completion  and  m8,intetianoe  of  ita  road 
did  not  authorize  it  to  place  them  wherever 
It  might  think  proper  in  the  city,  without 
reference  to  the  property  and  rights  of  oth- 
ers. As  well  might  it  be  contended  that  the 
act  permitted  it  to  place  than  immediately 
in  front  of  the  president's  house,  or  of  the 
Capitol,  or  in  the  most  densely  populated  lo- 
cal!^. Indeed,  the  corporation  ooee  assert 
a  right  to  place  its  works  upon  property  it 
may  acquire  anywhere  in  the  city.  What- 
ever the  extent  of  the  authority  conferred,  it 
was  accompanied  with  this  implied  qualift- 
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cation:    that   the   worlu   should   not   be   so 

S laced  as  by  their  use  to  unreasonably  inter- 
ire  with  and  disturb  the  peaceful  and  com- 
fortable enjoyment  of  others  in  their  proper- 
ty. Grants  of  privileges  or  powers  to  cor- 
porate bodies,  like  those  in  question,  confer 
no  license  to  use  them  in  disregard  of  the 
private  rights  of  others,  and  with  immunity 
for  their  invasion.  The  great  principle  of 
the  common  law,  which  is  equally  the  teach- 
ing of  Christian  morality,  so  to  use  one's 
property  an  not  to  injure  others,  forbids  any 
other  application  or  use  of  the  rights  and 
powers  oonlerred.  Undoubtedly,  a  railway 
over  the  public  highways  of  the  District,  in- 
cluding the  atreeta  of  the  city  of  Washing- 
ton, may  be  authorized  by  Congress,  and  it, 
when  used  with  reasonable  care,  it  nroduoes 
only  thatincidental  inconveniencewhich  una- 
voidably follows  the  additional  occupation 
of  the  atreeta  by  Its  cars,  with  the  noises  and 
disturbances  neceuarily  attending  their  nse, 
no  one  can  complain  that  he  is  incommoded. 
Whatever  consequential  annoyance  may  nec- 
essarily follow  from  the  running  of  cars  on 
the  road  with  reasonable  care  is  dnutnum 
abtgtte  injuria.  The  private  inconvenience 
in  such  case  must  be  sufTered  for  the  public 
accommodation.' ' 

The  defendant  in  the  ease  at  bar  neither 
sJl^ed  in  its  answer  nor  proved  on  the  trial 
that  it  had  authority  from  the  city  of  Leav- 
enworth, or  from  any  other  source,  to  locat« 
its  station  where  it  did,  or  ita  water  hydrant 
in  Choctaw  street,  or  elsewhere  in  the  city. 
All  that  is  disclosed  on  the  subject  of  the 
right  of  the  defendant  to  operate  its  trains 
in  the  city  at  all  is  contained  in  this  state- 
ment found  in  the  record:  "The  defendant 
offered  in  evidence  its  contract  with  the  ter- 
minal railway,  which  gives  it  the  right  to 
carry  on  its  business  over  the  tracks  of  the 
tormina!  railway,  and  the  ordinance  of  Leav- 
enworth granting  the  right  to  the  terminal 
railway  and  ita  aasigns  to  operate  and  main- 
tain the  railroad  upon  Choctaw  street." 

It  will  be  observed  that,  according  to  this 
statement,  the  ordinance  did  not  purport  to 
do  more  than  to  grant  to  the  defendant's  as- 
signor or  lessor  the  right  "to  operato  and 
maintain  the  railroad  upon  Choctaw  street" 
T)>e  right  to  erect  and  maiotain  stations  and 
water  tanks  or  hydrants  on  or  in  the  street 
is  not  granted,  unless  it  is  to  be  implied  from 
the  grant  to  operate  and  mitintain  a  railroad 
upon  the  street;  but  certainly  no  such  impli- 
tion  arises  as  to  the  water  hydrant  erected 
the  street  from  the  mere  license  "to  operate 
and  maintaJn  the  railroad"  on  the  street.  A 
witness  testi&ed  that  "the  disturbance  to  the 
church  came  from  the  trains  which  were  us- 
ing the  water  station."  This  nuisance  was 
intensiSed  bj  the  circumstance  that  going 
in  one  direction  from  the  water  hydrant  was 
a  steep  grade,  and,  in  order  to  start  the 
trains  that  stopped  to  take  wator  up  that 
grade,  the  pufflng  of  the  engines  wss  louder 
and  continued  longer,  and  the  volume  of 
smoke  and  cinders  given  off  much  greater, 
than  in  starting  a  train  on  a  level  grade,  and 
greater  still  than  that  resulting  from  keep- 
ing a  moving  train  in  motion.    This  stop- 
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ping  and  starting  trains  at  the  hydrant 
the  middle  of  the  street  opposite  the  center 
of  the  church  conitituted  a  private  nuisance 
of  a  very  aggravated  character,  for  which  the 
law  nill  alTord  relief  to  the  extent  of  the 
damages  sustained.  Whatever  the  fact  may 
be,  no  complaint  is  made  in  the  petitjon  in 
this  case  on  account  of  the  mere  movement 
of  trains  over  the  defendant's  track  in  the 
street  It  is  the  consequences  flowing  from 
the  use  of  the  street  and  its  track  for  other 
purposeB  than  merely  moving  its  trains  that 
M  complained  of. 

The  gravamen  of  the  complaint  against  thi 
defendant,  as  stated  in  the  petition,  is 
"that,  ty  reaaon  of  the  close  proximity  of  the 
said  depot  and  watering  station  to  the  prop- 
erty of  said  plaintiff,  many  trains  and  en- 
gines stop  immediately  under  and  within  a 
itew  feet  of  the  windows  and  doors  on  the 
south  side  of  plaintiff's  church  building  oi 
the  Sabbath  day  and  other  days  during  thi 
hours  when  religious  services  are  being  held 
in  said  church  and  while  the  Sabbath  school 
is  being  held  therein,  and  the  said  defend- 
ant's trains  and  engines  make  loud  and  in- 
eessant  noises  during  said  services  by  blow- 
ing off  steam  from  said  engines,  ringing  the 
hells  of  said  engines,  blowing  the  whistles 
thereof,  backin^^  and  jamming  together  the 
cars  of  said  trains  in  getting  the  engines  in 
position  for  said  depot,  and  to  take  water 
from  said  watering  station,  and  by  the  puf- 
Qng  of  said  engines,  the  blowing  of  the  wbis- 
tles  thereof,  and  the  rattle  and  noise  of  said 
engines  and  trains  running  over  the  tracks  of 
said  roeds,  and  the  action  of  the  pumps  on 
said  engines;  all  to  the  discomfort  and  an- 
noyance and  damage  of  said  plaintiff,  as 
hereinafter  more  speoiScally  set  out  and  al- 
leged." 

Granting,  therefore,  that  the  defendant 
had  a  right  to  run  its  trains  over  the  track 
on  Choctaw  street,  and  that  it  was  not  liable 
for  any  damages  unavoidably  resulting  there- 
from, this  concession  falls  far  short  of  sup- 
porting the  defense  in  this  action.  It  did 
more  than  run  its  trains  over  it«  track.  It 
erected  a  station,  at  which  its  passenger 
trains  stopped,  and  a  water  hydrant  in  the 
middle  of  the  street,  under  the  very  windows 
of  the  church,  at  which  all  its  trains,  freight 
and  passenger,  stopped  to  take  water.  It 
must  be  accepted  as  settled  in  the  jurispru- 
dence of  this  country  that  neither  by  legis- 
lative enactment  nor  by  ordinance  of  the  city 
can  the  use  of  a  public  street  be  granted  to 
a  private  corporation  for  uses  which  consti- 
tute a  private  nuisance  and  result  in  special 
injury  to  the  abutting  owners  of  property  on 
the  street,  except  upon  making  compensa- 
tion for  such  injury.  The  erection,  mainte- 
nance, and  use  of  a  station  on,  and  a  water 
hydrant  in,  Choctaw  street  in  such  close 
proximity  to  the  plaintiff's  church,  which 
had  the  effect  to  envelop  the  church  in 
smoke,  and  til!  the  edifice  with  offensive 
odors,  and  introduce   into   It 


It  was  not  competent  for  tiie  city  to  make 
a  grant  to  the  railroad  company  whicb 
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ipt  it  from  liability  to  the  abut- 
ter maintaining  such  a  privat* 
Rut  the  city  made  no  such  grant, 
either  expreasly  or  bv  implication. 

The  rule  that  no  oiie  will  be  heard  to  com- 
plain of  the  proper  exercise  of  a  lawful  au- 
thority cannot  be  invoked  to  shield  the  de- 
fendant in  this  case.  The  railroad  company 
had  no  authority  to  erect  its  water  hydrast 
where  it  did,  and  conceding  that  it  had  a 
right  to  operate  its  trains  over  the  track  on 
Choctaw  street,  and  assuming,  but  not  decid- 
ing, that  it  had  the  right  to  erect  and  use  a 
passenger  station  on  the  street,  yet  if,  in  ths 
uee  of  its  station,  the  smoke,  cinders,  and 
smells  from  its  engines  which  stopped  there 
constituted  a  private  nuisance,  and  resulted 
in  special  damages  to  the  adjoining  ebureh 
property,  the  company  is  liable.  Cbneeding 
that  the  noise,  vibrations,  and  inconveniences 
and  annoyances  which  are  unavoidable  in  the 
lawful  running  of  trains  over  a  railroad 
track,  and  which  are  common  to  the  whol* 
public  and  to  all  the  abutting  owners  of  prop- 
erty on  the  street,  are  not  actionable  inju- 
ries, the  plaintiff's  right  of  action  is  not  af- 
fected thereby.  The  smoke,  cinders,  and  of- 
fensive smdis,  and  loud  and  protracted 
nmees  which  constitute  the  nuisance  to  tiie 
plaintiff  are  not  the  usual  and  unavoidable 
result  of  Uie  mere  operation  of  the  defend- 
ant's trains  over  its  track  laid  in  the  street, 
but  they  result  from  other  uses  by  the  de- 
fendant of  the  street  and  its  track  in  the  im- 
mediate vicinity  of  the  plaintiff's  property, 
which  do  not  affect  in  a  like  injurious  man- 
ner the  public  generally,  or  otJier  abutting 
owners  of  property  on  the  street.  The 
smoke,  cinders,  offensive  smells,  and  loud  and 
protracted  noises  which  are  a  nuisance  to  the 
phLintiff  are  not  the  consequential  and  un- 
avoidable damages  due  from  a  lawful  run- 
ning of  the  defendant's  trains  over  its  track 
in  the  street,  but  result  from  the  erection  and 
uee  by  the  defendant  of  its  water  hydrant 
and  station,  the  one  in  and  the  other  on  the 
street,  in  close  proximity  to  the  plaintiff'* 
church,  and  which  do  not  affect  in  a  like  in- 
jurious maimer  the  public  generally,  or  other 
property  situated  elsewhere  on  Choctaw 
street.  In  legal  effect,  the  nuisance  result- 
ing from  the  use  made  of  tbeae  structures  by 
the  defendant  constitutes  a  partial  taking  of 
the  plaintiff's  property,  for  which  compen- 
sation nmst  be  made.  Stevnu  v,  Netc  York 
Elev.  R.  Co.  26  Jones  ft  S.  416,  8  N.  Y.  Supp. 
313;  Lakr  v.  Metropolitan  Elev.  R.  Co.  104 
N.  Y.  295,  10  N.  E.  528;  Kane  v.  Xew>  York 
Elev.  R.  Go.  125  N.  Y.  1B6,  11  L.  R.  A.  840, 
20  N.  E.  273;  Dmcktr  v.  Manhattan  R.  Co. 
!0G  N.  Y.  157,  60  Am.  Rep.  437,  12  N.  E.  568; 
Ihtyckinck  v.  }leu>  York  Elev.  R.  Co.  125  N, 
Y.  710,  26  N.  E.  755;  Cogswell  v.  Kaw  York, 
X.  n.  £  H.  R.  Co.  103  N.  Y.  10,  67  Am.  Rep. 
701,  B  N.  E.  537;  Peyser  v.  Metropolitan 
Elev.  R.  Co.  13  Daly,  122;  Smith  v.  .Vew 
York  EUv.  R.  Co.  44  N.  Y.  S.  R.  875,  18  N. 
Y.  Supp.  132  i  Bohm  v.  Jfe(ropoii(an  Elvn.  R. 
Co.  129  N.  Y.  676,  14  L.  R,  A.  344,  28  N.  E. 
802.  If  two  private  citizens  own  adjacent 
lote,  one  of  them  cannot  establish  and  main- 
lot  a  nuisance  which  has  th* 
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SMitiou  for  the  injury;  and 
Tate  coTpoiatioD  erect  and  maintaia  a  nui- 
sance on  its  own  pmniBea,  or  in  a  public 
■treet,  which  has  Ihe  effect  to  deprive  an 
adjacent  or  abutting  owner  of  the  beueQeial 
use  of  his  prapert;,  without  making  com- 
pensation for  the  injury.  There  is  no  such 
thing  as  a  natural  person  or  a  private  corpo- 
ration Laving  a  "lawful  right"  to  invade  the 
premises  of  an  abutting  owner,  and  appro- 
priate his  properly ;  and  t^ere  is  no  differ- 
ence in  principle  between  an  actual  physical 
invasion  of  one's  property  and  the  creation 
And  maintenance  of  a  nuisance  which  hag  the 
effect  to  deprive  him  of  his  beneflcial  use. 
The  abutting  owners  of  property  on  a  public 
street  have  as  good  right  to  the  free  enjoy- 
ment of  the  easements  of  light  and  aii  as 
-they  have  of  their  property  itself.  Without 
the  free  enjoyment  of  these  eaaement«,  they 
could  have  no  benelicial  uee  of  their  prop- 
«rty.  And  it  is  well  aetUed  that  filling  the 
^T  with  smoke,  cinders,  and  offensive  odors 
materially  injures  the  easements  of  light  and 
sir,  to  the  free  enjoyment  of  which  the  abut- 
ting owners  of  property  upon  a  street  have 
a  legal  right,  and  constitntei,  in  legal  effect, 
a  taking  of  property.  Cases  cited  supra. 
The  defendant  can  no  more  escape  making 
■compensation  for  such  damages  than  it  ooutd 
appropriate  the  plaintiff's  church  to  its  own 
UM  Without  making  compensation  therefor. 
The  defendant  did  not  claim  or  show  that 
different  and  more  suitable  locations  for 
tbese  atmctures  cnuld  not  be  found.  Jt  was 
shown  that  its  freight  statiun  was  two  blocks 
weet  of  the  church,  notwithstanding  which 
it  located  its  water  hydrant,  where  all  its 
trains  stopped  to  take  water,  in  the  middle 
of  the  street,  and  within  35  feet  of  the 
church.  If  it  does  not  desire  to  make  com- 
pensation for  the  nuisance  thus  created,  it 
jDoat  remove  it.    In  this  oonnection  the  re- 


marks of  the  Supreme  Court  in  Baltimore  <t 
P.  B.  Co.  V.  *V'*  Baptist  Church,  108  U.  S. 
317,  27  L.  ed.  739,  2  Sup.  Ct.  Rep.  719,  are 
appropriate:  "If,  as  asserted  by  the  defend- 
ant, the  noise,  smoke,  and  odors,  which  are 
the  cause  of  the  discomfort  and  annoyanc* 
to  the  plaintiff,  are  no  more  than  must  nec- 
essarily arise  from  the  nature  of  the  busi- 
ness carried  on  with  an  engine  house  and 
workshop  as  ordinarilv  constructed,  then  the 
engine  house  and  workshop  should  be  so  re- 
modeled and  changed  in  their  structure  as  to 
prevent,  if  that  be  possible,  the  nuisance 
complained  of;  and,  if  that  be  not  possible, 
they  should  be  removed  to  some  other  place, 
where,  by  their  use,  the  plaintiff  would  not 
be  thus  annoyed  and  disturbed  in  the  enjoy- 
ment of  its  property.  There  are  many  places 
in  the  city  sufBciently  distant  from  the 
church  to  avoid  all  cause  of  complaint,  and 
yet  sufficiently  near  the  station  of  the  com- 
pany to  answer  its  purposes.  There  are 
many  lawful  and  necessary  occupations 
which,  by  the  odors  they  engender,  or  the 
noise  they  create,  are  nuisances  when  carried 
on  in  the  heart  of  a  city,  such  as  the 
slaughtering  of  cattle,  the  training  of  tallow, 
the  burning  of  lime,  and  the  like.  Their 
presence  near  one's  dwelling  house  would 
often  render  it  unfit  for  habitation.  It  Is 
a  wise  police  regulation,  essential  to  the 
health  and  comfort  of  the  inhabitants  of  a 
city,  that  they  should  be  carried  on  outside 
of  its  limits.  Slaughter  houses,  lime  kilns, 
and  tallow  furnaces  are,  therefore,  generally 
removed  from  the  occupied  parts  of  a  city,  or 
located  beyond  its  limits.  No  permi.^^sion 
given  to  conduct  such  an  occupation  within 
the  limits  of  a  city  would  exempt  the  parties 
from  liability  for  damages  occasioned  to 
others,  however  carefully  they  might  con- 
duct their  business.  Fish  t.  Dodge,  4  Denio, 
311,  47  Am.  Dec.  254." 

The  judgment  of  th«  Circuit  Court  u  af- 
firmed. 


MICHIGAN    SUPREME   COURT. 


Orrille  W.  COOUDOB,   Qrcnit   Judge   of 
Berrien  County. 

( Mich. ) 

■rll  term  prodnee  on  commlulon  to  exe- 
cute a  bond  In  [be  penal  sum  ot  15.000.  coadJ- 
tloDcd  for  the  faUhfu'  performance  ot  their 
contracts.  Is  uncoil Btltntlanil  ss  class  les'"la- 
tioQ.  and  as  an  anjustinable  Interference 
with  tbe  right  ot  eltlsens  to  earry  od  legltl- 


(Beptember  U.  1900.) 


APPLICATION  for  a  writ  of  mandamus  to 
compel  respondent  to  reinstate  and  pro- 
ceed witJi  the  trial  of  a  prosecution  against 
William  B.  Thompson  for  violation  of  the 
statute  against  soliciting  farm  produce  for 
aale  on  commission  without  having  received 
a  license  which  respondent  had  quashed  be- 
cause of  the  invalidity  of  the  statute. 
Denied. 

Statement  by  Qraat,  J. : 

One  William  B,  Thompson  was  arrested, 
charged  with  a  violation  of  aot  No.  E51  of  the 
Public  Acta  of  1B99,  because  he  had  filed  no 
bond  and  received  no  license  to  solicit  farm 
produce  for  a  firm  in  Chicago.  The  court 
quashed  the  information,  holding  the  law  to 


I  L.  K.  A.  100 ;  Fleetwood  v.  Bead   (Wash.)   47 
L.  B.  A.  206. 

As  to  power  to  require  license  for  baKlnees  In 
gpnera,!.    B«   Stale   ex   rel.   Beek   v.    Wscener 
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be  uncoDBtitutioiial.  The  act  U  entitled  "An 
Act  to  License  and  Regulate  CommiBsion 
Men  acd  Brokers,"  The  Ut  section  of  the 
act  reads:  "That  every  person  who  shftll 
solicit  to  receive  for  sale,  lor  himself  oi 
other,  or  who  ihaJl  receive  for  Bale,  or  offer 
for  sale  for  another,  for  hire,  or  cauH  the 
same  to  be  done,  any  grain,  fruits,  vecetA- 
bles,  live  etock,  meats  or  poultry,  uid  all 
otJier  kinds  of  farm  or  dairy  produce  shall 
execute  a  bond  in  the  penal  sum  of  five  thous- 
and dollars  running  to  the  people  of  the 
state  of  Michigan  t»  be  approved  by  the 
Judmof  probateiulhe  county  where  his  prin- 
cipal office  may  be,  except  as  hereinafter  pro- 
vided, with  two  or  more  sureties,  or  by  an 
indemnity  company  authorized  by  law  to  do 
business  in  this  state,  conditioned  for  the 
faithful  performance  of  the  trust  reposed  in 
him  as  a  commission  roan  or  broker,  and  to 
pay  over  all  moneys  to  the  proper  parties 
coming  into  his  hands  by  virtue  of  his  agen- 
tij  or  trusteeship,  by  virtue  of  his  receiving 
Uie  goods  and  produce  aforesaid  which  shall 
justly  beloi^  to  any  person.  Such  bond, 
when  approved,  shall  be  fil»d  with  the  coun- 
ty clerk  of  the  county  where  such  commis- 
sion or  broker  man  shall  be  engaged  in  busi- 
ness and  where  he  shall  have  his  principal 
office;  provided,  that  the  provisions  of  this 
act  shall  apply  only  to  persons,  firms,  and 
corporations  who  hold  themselves  out  as 
commission  men,  brokers,  agents,  or  mer- 
chants and  their  agents."  Section  2  makes 
every  such  commission  merchant  or  briber  li- 
able on  his  bond  for  all  moneys  reoeived  by 
him  upon  the  sole  of  goods  and  pro- 
duce committed  to  his  care,  and  for 
the  faithful  performance  of  his  duties. 
Section  3  prohibits  the  doing  of  busi- 
nees  without  having  a  certificate  from 
the  county  clerk  or  secretary  of  state,  and 

Srovides  for  requiring  a  new  bond  when  the 
rst  shall  be  deemed  insecure.  Section  4 
provides  a  penalty  of  fine  or  imprisonment, 
or  both,  for  soliciting  goods  or  produce  with- 
out such  bond  and  certificate.  Section  5 
mokes  it  the  duty  of  the  sheriff  to  investi- 
gate every  complaint  made  under  the  act, 
and  to  make  complaint  for  violations  there- 
of. Section  6  requires  the  payment  of  a  fee 
of  35  upon  making  application  for  a  certifi- 
cate. Section  7  makes  every  person  solicit- 
ing  without  the  certificate  liable  to  the  own- 
er for  the  goods  and  produce  for  which  he 
has  contracted  for  hia  principal.  Section 
S  provides  for  bringing  a  suit  in  any  county 
in  the  state  where  the  aggrieved  person  may 
be,  and  constitutes  the  secretary  of  state 
the  lawful  agent  of  nonresidents  for  service 
of  process.  The  learned  circuit  judge  held 
the  act  unconstitutional  and  void,  for  the 
following  reasons:  "(1)  That  the  title  of 
the  act  does  not  express  its  object  (2) 
That  the  act  makes  the  solicitor  liable  for 
the  default  of  the  principal,  (3)  That  the 
act  is  indefinite,  uncertain,  and  vague,  and 
the  meaning  of  it  cannot  be  interpreted. 
(4)  Class  legislation.  (G)  Its  provisions 
are  inconsistent.  (8}  That  it  Is  repugnant 
to  the  interstate  commerce  law,  (7)  That 
tW  L.  H,  A. 


Vr.  Oaorce  IL  TMlentlae  in  propri* 
persona. 

Utatrt.  Hammond   A   aammand,    fi» 

This  act  is  in  restraint  of  trade  and  un- 
just. The  business  of  soliciting  fruit  and 
farm  produce  has  gradually  grown  up  and 
developed  in.  this  and  other  states  until  it 
has  become  recognized  as  one  of  the  perma- 
nent employments  of  t^e  wage  earner. 

Except  as  a  police  regulation,  no  law  can 
rightfully  be  enacted  abridging  the  right  ot 
individuals  to  pursue  an  honorable  and  nec- 
essary calling. 

U,  8,  Const  Amend,  art  14, 1  1 ;  ButcheTt" 
Union  a.  H.  d  L.  8.  L.  Co.  v.  Crescent  City  I. 
8.  L.  A  B.  B.  Co.  Ill  U.  8.  768,  28  L.  ed.  5B1, 
4  Sup.  Ct.  Kep.  662, 

Grnnt,  J.,  delivered   the  opinion  of  the 

Acts  of  this  character,  when  valid,  must 
find  a  reason  for  their  existence  in  tlie  police- 
power  of  the  state.  The  act  is  not  aimed  at 
brokers,  in  the  ordinary  meaning  of  that 
word.  It  is  not  aimed  at  commission  mer- 
chants generally.  It  is  aimed  solely  at  com- 
~'~~ion  merchants  who  engage  in  the  busi- 
of  selling  farm  produce  for  producers- 
upon  commission.  It  provides  that  such  a 
merchant  shall  pay  a  fee  Mid  execute  a  bond, 
as  conditions  precedent  to  doing  business. 
The  condition  of  the  bond  is  the  honest  and 
faithful  performance  of  his  contracts.  The 
business  of  buying  and  selling  oa  commission 
has  existed  ever  sines  commerce  began.  Tfaero 
and  always  have  been  dishonest  men  en- 
gaged in  it,  as  there  are  and  always  havs 
been  in  every  other  branch  of  business.  There 
are  and  always  have  been  dishonest  sellers, 
who  will  pack  their  produce  in  such  a  man- 
ner as  to  deceive.  It  would  be  as  reasonabl* 
to  require  the  latter  to  give  bond  to  properly 
pack  their  produce.  In  every  such  case  the 
common  law  provides  an  ample  remedy  for 
redress  to  the  injured  party  for  breach  of 
contract     There  is  no  more  reason  why  a 


do  his  business  honestly,  than  there  i 
that  any  other  merchant  should  pay  a  lika 
fee,  and  file  a  like  bond  to  properly  do  his 
business  and  pay  his  debts.  The  business  re- 
quires no  r^ulation,  any  more  than  any 
other  mercantile  pursuit  Iliere  is  nothing 
'-  -■'  hostile  to  the  comfort,  health,  morals, 
en  convenience,  of  a  community.  It  is 
!d  on  by  private  persons  in  privat* 
buildings,  and  in  a  manner  no  different  from 
that  in  which  the  merchant  selling  hardware 
"'  groceries  or  dry  goods  carries  on  bis  busi- 
iB.  The  law  can  find  no  support  in  the 
police  power  inherent  in  the  state.  It  i> 
not  tike  the  liquor  trafSc,  which,  under  th» 
decisions  of  every  court,  is  subject  to  the 
police  power  because  of  the  injury  it  does  to 
the  health,  morals,  and  peace  of  the  commu- 
nity, and  may  be  prohibited  altc^Uier. 
Neither  is  there  anything  in  it  requiring  ref- 


1M». 
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alaUoii,  as  do  back  driver*,  peddlers,  keepen 
of  pftffiiBbopi,  and  the  like.  The  legiBlature 
of  thia  state  is  not  empowered  by  the  Cim- 
■titution  to  r^ulato  contracts  between  its 
eiticeoB  who  are  engaged  in  legitinuite 
mercial  business,  or  to  require  any  els. 
persona  to  pay  a  fee  for  the  right  to  carry 
on  business,  or  to  give  a  bond  to  perform 
their  contracts  which  other  parties  may 
choose  to  make  with  them.  The  Constitu- 
tion guarantees  to  citizens  the  right  to  en- 
^ge  iu  lawful  business,  unhampered  by  leg- 
islative restrictions,  where  no  restrictions 
are  required  for  the  protection  of  the  public. 

We  are  compelled  to  hold  this  law  void, 
because  (1)  it  ia  class  legislation,  and  (2) 
it  is  an  unjustifiable  interference  with  the 
right  of  citizens  to  carry  on  legitimate  busi- 
Dees.  It  is  unnecessary  to  discuss  the  other 
questions  raised. 

The  writ  i»  denied. 

The  other  Justices  concur. 


Fred  WEIGHT,  Plff.  in  Err., 


.  .Micb.. 


1.  One  la  mot  liable  for  th«  nesllKeat 
ylllnc  of  iDBiber  bj  another  who  has  con. 
tiacted  to  take  the  lumber  from  a  car,  pile 
and  drr  It,  ose  a  itortlon  ol  It  In  making  arti- 
cles to  be  paid  for  b;  the  piece,  and  tar  a  the 
rest  over  to  the  Former  for  use  on  portions  at 
the  premlaes  remaining  In  bis  control,  Che 
owner  having  no  control  or  supervision  as  to 
the  piling. 

2.  Mere  owBersblp  of  real  propertr 
does  Dot  render  one  liable  tor  Injuries  result- 
ing rrom  the  acta  at  an  Independent  contraet- 

(Ha;  IS,  leOO.) 

ERROR  to  the  Circuit  Court  for  Mecosta 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 


Mr.  Oliavl** 
A.  VithsT,  for  plaintiff  In  error. 

Mr.  A.  B.  OoKcer,  with  Mr.  II.  Brown, 
for  defendant  in  error: 

Joseph  Falardeau  was  an  independent  con- 
tractor, and  the  defendant  cannot  be  held  li- 
able in  this  action  for  any  negligence  which 
may  be  due  to  Falardeau's  piling  the  lumber 
In  question,  if  there  was  any  such  negligence. 


Non— As  to  Ilsbllltr  of  owner  for  Injury  to 
peraoti  on  premises  Id  charge  of  Independent 
contractor,  see  Blchmond  &  M.  R,  Co.  v,  Moore 
(Va.)  ST  L.  B.  A.  2B8 ;  Thompson  T.  Lowell,  L. 
*  H.  Street  B.  Co.  (Uass.)  40  L.  B.  A.  ZiO: 
and  Smith  V.  Benick  (Ud.)  4S  L.  B.  A.  2TT. 

As  Co  exception  to  the  rule  thst  an  emplorer 
la  not  liable  for  acts  of  Independent  contractor, 
•e*  Hawvei  v.  Whalen  (Ohio)  14  L.  B.  A.  S2S. 
ML.B.A. 


fl«  Forreat  v.  Wright,  Z  Mich.  308:  Rifili-l 
T.  Moran,  F.  Co.  103  Mich.  282,  61  N.  W.  E09 ; 
miliard  V.  Richardson,  3  Gray,  34S,  S3  Am. 
Dec.  743;  Linton  v.  Smith,  8  Gray,  147; 
Pingree  v.  Leyland,  135  Mass.  398;  Abra- 
hams V.  California  Fowder  Words,  5  N.  M. 
479,  8  L.  R.  A.  378,  23  Pac.  785;  SI.  Louis, 
I.  M.  d  B.  B.  Co.  y.  TonUy,  53  Ark.  503,  9  L. 
R.  A.  604,  13  S.  W.  333,  14  S.  W.  800;  Burfc» 
V.  HoruHeh  &  W.  R.  Co.  34  Conn.  474 ;  iiyert 
V.  Uolhorn,  58  N.  J.  L.  193,  30  L.  R.  A.  345, 
33  Atl.  389;  Poweil  V.  Virginia  Conslr.  Co. 
86  Xenn.  692,  13  S.  W.  6U4. 

It  was'  the  duty  of  the  plaintiff  to  know 
alx)ut  the  dangerous  conditioa  of  this  lum- 
ber, and  when  he  attempted  to  go  upon  the 
car  he  took  upon  himself  all  the  natural  and 
necessary  chances  of  injury  from  any  cause. 

Ramsajf  v.  C.  K.  Eddy  d  Sons  (Mich.)  ft 
Det.  L.  N.  lOOfl,  82  N.  W.  127;  Chicago,  B. 
d  Q.  R.  Co.  V.  McQinnia,  49  Neb.  640,  68  N. 
W.  1057;  Bengston  v.  Chicago,  St.  P.  M.  i 
0.  R.  Co.  47  Minn.  486,  50  N.  W.  531. 

It  was  the  duty  ol  the  plaintiff  to  use  or- 
dinary care  to  avoid  the  injury, 

Peoria  d  P.  Onion  R.  Co.  v.  Berman,  39 
111.  App.  287;  Shearm.  &  Redf.  Neg.  6th  ed. 
i  87 ;  Pennington  v.  Detroit,  Q.  B.  d  M.  R. 
Co.  90  Mich.  609,  61  "S.  W.  634. 

Hooker,  J.,  delivered  the  opinion  of  the 

The  plaintiff,  a  brakeman  of  many  years' 
experience,  was  injured  by  being  thrown 
from  a  freight  car,  and  striking  a  pile  of 
lumber  which  stood  near  the  sidine,  on  prem- 
ises occupied.  If  not  owned  by  the  defend- 
ant, for  the  purpose.  The  defendant  owned 
a  manufacturing  plant,  and  had  been  for 
many  years,  and  was  at  the  time,  engaged  in 
manufacturing  doors,  sash,  blinds,  and  mold- 
ing. It  had  entered  into  a  contract  with  one 
Falardeau,  by  which  he  was  to  take  the  lum- 
ber from  the  cars,  pile  it,  put  it  in  the  kiln 
and  dry  it,  take  it  thence  to  the  mill  and 
manufacture  it  into  doors,  and  load  them 
upon  cars,  at  an  agreed  price  per  door.  To 
do  this,  he  hired  and  paid  the  help,  but  used 
the  premises  of  the  defendant.  The  doors 
were  manufactured  upon  the  first  floor  of 
defendant's  factory,  which  appears  to  have 
been  under  Falardeau's  control.     The  other 

a  were  operated  by  the  defendant,  whose 
foreman  had  charge  of  them.  The  lumber 
used  upon  those  floors  was  taken  from  the 
piles  made  by  Falardeau's  men.  The  circuit 
judge  directed  a  verdict  tor  the  defendant 
upon  tbe  ground  that  the  lumber  was  piled 
by  an  independent  contractor,  for  whose  mia-' 
conduct  tbe  defendant  was  not  responsible. 
The  plaintiff  alleges  that  this  ia  the  only  er- 
ror relied  upon.  Counsel  for  tbe  defendant 
contends  that  the  ruling  of  the  court  was 
correct,  upon  the  ground  stated,  and  for  tbe 
further  reason  that  the  proofs  conclusively 
show  that  the  plaiotitf  was  guilty  of  contrib- 
utory negligence ;  citing  Ramaay  v.  C.  K. 
Eddy  d  Sons  (Mich.)  6  Det.  L.  N.  lOOfl,  82 
N,  W.  127,  and  other  cases.     The  plaintiff 

IS  t^at  the  proofs  show  that  Farlardeau 
was  not  an  independent  contractor,  and  that, 
whether  he  was  or  not,  the  drfeodant  ia  lia- 
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I>)e,  beoaiise  it  retained  the  control,  or  rigbt 
to  control,  of  the  entire  premiaes.  An  ex- 
■.mination  of  the  record  ehowi  that  the  de- 
fendant had  control  of,  and  itself  carried  on 
buaincBB  at,  the  premiaes  in  controversy.  Its 
factory  was  in  charge  of  its  foreman.  It  em- 
ployed men  to  do  work.  It  employed  Fatar- 
deau  to  make  doora  "by  the  piece"  in  ita  fac- 
tory; furnishing  him  a  portion  of  the  fac- 
tory, and  machinery,  for  the  use  of  himaclf 
and  hia  men.  It  purchased  and  owned  all 
lumber  that  was  brought  upon  the  premise*, 
and  it  contracted  with  Palardeau  to  put  cer- 
tain work  upon  it,  ft:.,  unloading,  piling, 
transporting  to  the  kiln,  and  drying  it.  Be 
used  what  he  needed  for  making  doors,  and 
the  rest  was  used  by  the  defendant  for  other 
purposes.  The  uncontradicted  testimony 
9ho»'g  that  the  lumber  passed  into  his  poa- 
spst-ion  and  control  when  the  ear  arrived,  and 
it  was  under  his  control  until  it  was  wanted 
for  use.  There  is  nothing  to  indicate  that 
the  defendant  exercised,  or  had  under  hia 
contract,  the  right  to  dicUte  bow  near  the 
ti'ui'k  it  should  be  piled.  The  piling  of  the 
liinil>er  waa  not  under  ita  control  or  super- 
virtion,  90  far  as  appears  from  the  record. 
This  being  so,  the  defendant  was  no  more 
«hBrg:eable  for  the  negligence  of  Falardeau'a 
men  in  piling  the  lumber  than  an  owner  of 
ffKids  ia  for  the  negliRpnce  of  a  drayman  in 
trnnsporling  them.  It  has  Iwen  held  in  such 
cases  that  the  relation  of  master  and  servant, 
us  ordinarily  understood,  docs  not  apgily.  De 
Forrest  V.  iVright,  2  Mich.  371;  Ricdcl  v. 
Moian,  F.  Co.  103  Mich.  2tl'2,  61  N.  W.  508. 
llnd  one  of  Falardeau'a  men  injured  a  pass- 
er-by through  careles^nesa,  while  engaged  in 
unloading  or  piling  the  lumber,  or  in  trana- 
(MDrting  or  loading  doora  upon  the  car,  the 
defendant  would  not  be  liable.  Aa  a  rule, 
the  law  requires  the  negligent  person  to  rec- 
ompense one  who  ia  injured  aa  the  reault  of 
bis  negligence,  and  masters  are  held  linble 
for  injuriea  resulting  from  acta  of  aervants 
while  performing  acts  for  the  masters  while 
enga^d  in  their  aervlce.  But  one  who  can 
be  said  to  be  an  independent  contractor,  over 
whom  the  other  contracting  party  has  not 
the  right  of  supervision,  direction,  and  con- 
trol in  the  performance  of  hia  contract,  is 
himself  liable  tor  his  negligence  and  that  of 
hia  employees,  and    the    other    contracting 

Counsel  for  the  plaintilT  cit«  a  number  of 
cases  which  are  said  to  limit  this  rule,  but 
we  think  they  will  be  found  to  rest  upon 
another  principle,  vie.,  that  the  defendanta 
owed  duties  which  they  could  not  avoid  by 
contracting  that  another  should  perform  the 
act  in  which  the  negligence  occurred.  Many 
of  these  are  cases  where  cities  contracted  tor 
public  improvements  in  the  public  highways, 
it  being  their  duty  to  keep  the  streets  in  a 
reasonably  safe  condition.  Thua.  in  Detroit 
V.  Corey,  9  Mich.  185,  80  Am.  Dee.  78,  it  was 
held  as  to  sewers:  "The  city  takes  this 
power  with  the  understanding  that  it  shall 
be  BO  executed  na  not  unnecessarily  to  inter- 
fere with  the  righte  of  the  public,  and  that 
all  needful  and  proper  meaeures  ahall  be 
taken,  in  the  execution  of  it,  to  guard  againat 
50  L.  R.  A. 


accident  to  person*  lawfully  using  the  high' 
ways  at  the  time.    The  city  is  bound  for  the 

performance  of  these  ohiigatio  '  ' 


the  power  ■ 
doctrine  doea  not  meet  the  approval  of  Mr. 
Justice  Campbell.  9  Mich.  188,  80  Am.  Dec. 
82.  Again,  in  Darmttactter  v.  Moynahan, 
27  Mich.  IBT,  it  was  held  that  one  who  waa 
acting  under  authority  from  the  municipal 
authoritiea  to  encumber  a  street  for  the  pur- 

Caae  of  filling  his  ice  house  could  not  ahield 
imself  from  liability  for  injuriea  caused  hj 
unlawfully  obatructing  the  street  with  frag- 
menta  of  ice,  under  an  objection  that  his 
employee  was  a  contractor,  and  alone  liable. 
The  Corey  Case  was  said  to  rule  that  case, 
and  the  liability  waa  distinctly  put  upon  the 
ground  that  under  the  facta  the  relation  ot 
principal  and  agent  existed.  In  McWUliamt 
V.  Detroit  Cenirai  Millt  Co.  31  Mich.  274, 
the  defendant  had  a  franchise  under  which 
it  operated  a  railway  upon  a  public  street. 
The  court  held  that  he  waa  charged,  under 
his  frnnchise,  with  seeing  that  the  public 
was  protected  against,  and  that  he  was  liable 
for,  negligence  in  operating  the  road,  though 
done,  under  a  contract,  by  another  person. 
The  court  aaid;  "Under  these  circumstan- 
ces, all  persons  using  the  track  for  such  pur- 
poses used  it  aa  the  agents  of  defendant,  and 
defendant  was  liable  for  their  conduct-  The 
relation  of  principal  and  agent  or  master  and 
servant  may  exist  between  a  corporation  and 
an  employer  as  well  as  between  individuals; 
and  the  use  of  a  apecial  franchise,  under  the 
direction  and  for  the  purposes  of  its  owner, 
can  never  be  maintained,  except  as  his  act. 
Thia  we  have  held  repeatedly  in  regard  to 
railroad  tracks.  It  waa  ao  held  in  Gardner 
V.  Smith,  7  Mich.  410,  74  Am.  Dec.  722.  and 
in  Ban  City  d  E.  8.  B.  Co.  v.  ^usfin,  21 
&tich.  300:  and  the  same  principle  was  rec- 
ognijwd  in  Contiiifntal  [mprov.  Co.  v.  Icet, 
30  Mich.  44S.  and  Grand  Itapidt  cE  /.  R.  Co. 
V.  Soulkicicl;  30  Mich.  444."  In  Soalhireli 
V.  Detroit,  74  Mich.  438,  42  K.  W.  118.  tbe 
city  waa  held  liable  for  negligence  of  a  pav' 
ing  company,  upon  the  theory  that  it  could 
not  avoid  ita  reaponsibiiity  to  protect  the 
public.  Another  caae  aubstantiullj'  on  all 
fours  with  the  Sovtkvicll  Caxc  is  Honje  v. 
Qrand  Rapids  (Mich.)  81  N.  W.  574,  where 
several  authorities  not  cited  wilt  be  found. 
These  caaea  turn  upon  a  radically  different 
rule,  and  do  not  support  the  proposition  that 
one  having  a  service  to  be  done  cannot  avoid 
liability  for  the  acts  of  an  independent  eon- 
tractor  to  whom  he  lets  the  work.  The  same 
principle  is  involved  in  Hotcuer  v.  Whalen, 
4B  Ohio  St.  -ee,  14  L.  It.  A.  828,  29  N.  E. 
1040.  In  the  copious  notes  to  thia  case  will 
be  found  many  caaea  to  tbe  same  effect.  See 
alao  Bailey  v.  Netr  Tork,  3  Hill,  643,  38  Am. 
Dec.  660,  where  it  was  said:  "If  we  are  not 
mistaken  in  that  conclusion,  and  they  are  to 
be  regarded  as  a  private  company,  like  any 
other  body  ot  men  upon  whom  special  fran- 
chises have  been  conferred  for  their  own  pri- 
vate advantage, — such  aa  banking  and  rail- 
road corporationa, — then  the  appointment  of 
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tte  aKSDte  by  the  state  did  not  malm  tham 
IcM  ttie  ageuta  of  tbe  defendajiU.    The  a^p- 

Sistment  in  tbia  waj  u  but  on«  of  tba  con- 
tioiu  upon  which  the  charter  wb4  granted. 
Mid  atands  on  the  footing  of  anj  other  con- 
■dition  to  be  found  in  the  grant  aubject  to 
which  it  baa  be«m  accepted.  By  accepting 
the  charter,  the  defendanta  therd>7  adopted 
the  commiuicneri  aa  their  own  agenta  to 
'«arr;  on  tbe  work.  The  acceptance  waa  en- 
tirely voluntary,  for  the  state  could  not  en- 
force the  grant  upon  the  defeadanta  againat 
4Jieir  will.  Thia  would  be  lo  upoD  general 
{irinciples  (Angell  &  A.  Corp.  40-60,  and 
-cases  there  cited)  ;  but  here  tbe  charter  it- 
•elf  left  it  optional  with  the  common  coun- 
«il  of  the  city  to  accept  or  not  (liaws  1834, 
f.  451,  I  T).  The  undertaking  of  the  work 
was  made  to  depend  upon  the  approval  of 
the  plan  of  the  commisflioneTa,  which  neces- 
•arify  involved  the  right  to  adopt  or  reject 
the  work  itself  altogether,  if  they  disliked 
the  syatem  prescribed  by  tbe  legislature. 
The  approval  having  taken  place,  this,  to- 
gether with  the  subBcquent  measures  of  the 
-common  council  instructing  the  eommission- 
■eii  to  proceed  in  the  execution  of  the  work, 
-constituted  them  the  agents  of  the  defend- 
-anU,  as  effectually  so  aa  if  the  latter  had 
.orginally  appointed  them.  The  act  of  adop- 
tion in  the  one  case  was  as  free  and  vcdun- 
tai7  tM  the  appointment  in  the  other." 

Counsel  make  tbe  further  point  that 
"where  the  superior  is  in  poaseasion  ot  fixed 
property,  as  real  estate,  upon  which  some 
service  is  tc  be  performed,  he  i»  liable  for 
4he  negligence  of  independent  contractors; 
for  in  such  csaea  the  use  of  t^e  property  is 
confined  by  law  to  himself,  and  he  should 
take  care  that  such  use  and  management 
work  no  injury  to    others,    and,    of  conse- 

Suence,  that  he  brings  no  persons  there  who 
0  any  mischief  to  others."  This  language 
is  taken  from  a  dictum  of  Mr.  Justice  Uar- 
-tin  in  Moore  v.  iSanbome,  2  Mich.  629,  6ft 
Am.  Dec  20S.  In  this  connection  we  refer 
to  De  Forreat  v.  Wright,  2  Mich.  371,  where 
the  proposiUon  is  repudiated  in  the  follow- 
ing language:  "A  distinction  waa  adverted 
to  at  the  bar,  in  the  argument  of  this  case, 
aa  eziating  between  fixed  real  property  and 
personal  chattels;  and  such  a.  distinction 
■eems  for  awhile  to  have  been  recognised  by 
-Uie  English  judges.  Biuh  v.  Steinman,  1 
Boa.  &,  P.  404;  Laugli«r  v.  Pointer,  B  Barn. 
A  C.  647 ;  Quarman  v.  Burnett,  B  Meea.  &, 
yf.  499.  That  distinction,  however,  has 
'  ceased  to  exist.  It  is  no  longer  the  doctrine 
.of  the  English  eourta,  unless  the  act  com- 
plained of  amounts  to  a  continuing  nuisance. 
Borle  T.  Hall,  2  Met.  353;  Reedie  v.  London 
■d  N.  W.  R.  Co.  and  Hobhit  v.  London  i  N. 
W.  R.  Co.  4  Exch.  244.  2S4,  2  Monthly  Law 
Rep.  N.  8.  62a,  834,  April,  18E0."  Some 
Masaachusetta  cases  are  cited  in  support  of 
this  doctrine.  In  Harle  v.  Hall,  2  Met.  363, 
it  waa  betd:  "The  general  owner  of  real  es- 
tate is  not  answerable  for  acta  of  careless- 
vesa,  negligence,  and  mismanagement  cora- 
-mitted  upon  or  near  bis  premises,  to  the  in- 
jury of  others,  if  tbe  condutit  of  the  busi- 
ness which  cauaee  tbe  injury  is  not  on  his 
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aeoouBt,  Dor  at  his  expense,  nor  under  bis  or- 
ders or  eSkient  control.  Where  A  agreed  to 
convey  land  to  B,  and  B  agreed  to  build  a 
house  thereon  and  pay  for  the  land,  and, 
while  the  agreement  was  in  force,  B  la  pre- 
paring to  build  the  house  on  his  own  aole 
account,  by  workmen  employed  by  himself 
aluoe,  undermined  the  wall  of  the  adjoining 
house  of  C,  whereby  it  was  injured,  it  waa 
held  that  A  was  not  anawerable  for  this  in- 
JU17,  although  the  title  to  the  said  land  re- 
mained in  him  at  the  time  when  the  injury 
was  committed."  It  is  not,  therefore,  an 
authority  supporting  the  rule  contended  for. 
The  caae  ot  Stone  v.  Codman,  16  Pick.  297, 
was  where  an  adjoining  proprietor  brought 
an  action  for  an  injury  resulting  from  the 
negligent  making  of  a  drain  upon  defend- 
ant's land,  ttaereb;^  letting  water  into  bia 
cellar.  This  case  is  not  in  point,  and  more 
closely  resembles  the  first  class  cited.  The 
landowner  always  owes  a  duty  to  so  use  his 
land  as  not  to  injure  an  adjoining  proprie- 
tor aa  by  setting  fires,  draining  land,  etc., 
and  he  cannot  avoid  it  by  hiring  another  to 
set  firea  or  lay  drains,  ifobbirui  v.  Chicago, 
4  Wall.  ';07,  IB  L.  ed.  427.  Hiliiard  v.  iiioh- 
ardton,  3  Gray,  349,  63  Am.  Dec.  743,  is 
another  case  cited.  There  a  carpenter,  who 
hsd  contracted  to  build  a  bouse  upon  defend- 
ant's land,  obstructed  the  highway,  causing 
an  injury.  The  landowner  was  held  not  li- 
able. The  authorities  were  reviewed  in  that 
case,  and  Buah  v.  ateinman,  I  Bos.  &  P.  404, 
cited  b^  counsel  in  this  caae,  was  repudiated. 
The  trial  court  had  instructed  the  jury  that 
"the  net  of  laying  and  leaving  the  boards 
in  the  bighwoy  by  Shaw  must,  for  the  pur- 
poses of  Utis  action,  be  deemed  tbe  act  of  the 
defendant,"  and  that,  "as  the  boards,  at  which 
it  was  allied  that  the  horse  took  fright, 
wers  procured  by  Shaw,  to  be  uaed,  in  whole 
or  in  part,  in  performance  and  execution  of 
tiie  writt^  contract  between  bim  and  th* 
defendant,  and  were  materials  necessary 
therefor,  the  defendant  was  reepansible  for 
the  acts  of  Shaw  in  placing  tbe  boards  in 
the  highway  and  suffering  them  to  remain 
there,  and  that  his  liability  in  relation  there- 
to was  in  all  respects  the  same  aa  tbe  liabil- 
ity of  Shaw."  The  appellate  court  said: 
"We  have  thus,  at  the  risk  of  tediousness, 
examined  the  case  at  bar  as  one  of  authority 
and  precedent.  The  clear  weight  and  pre- 
ponderance of  the  authorities  at  common  law 
IB  against  the  rule  given  to  tbe  jury.  The 
rule  of  the  civil  law  seems  to  have  limited 
the  liability  to  him  who  stood  in  the  rela- 
tion of  paterfamilias  to  the  person  doing 
the  injury.  Inst.  lib.  4,  title  6,  Si  1,  2;  1 
Domat,  Civil  Law,  pt.  1,  lib.  2,  title  8,  j  1; 
Dig.  lib.  9,  title  2,  i  1.  Viewing  this  as  a 
question,  not  of  authority,  but  to  be  deter- 
mined by  tbe  application  to  these  facta  of 
settled  principles  of  law,  upon  what  principle 
can  the  defendant  be  held  responsible  for  ttiia 
injuryT  He  did  not  himself  do  the  act 
which  caused  the  injury  to  the  plaintiff.  It 
was  not  done  by  one  acting  by  his  command 
or  request.  It  was  not  done  by  one  whoa 
he  had  the  right  to  command,  over  whose 
conduct  he  had  the  ^d«nt  control,  whos* 
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operationB  he  might  direct,  whose  negligence 
he  might  reetrain.  It  wag  not  an  act  done 
for  the  benettt  of  the  defendant,  and  from 
the  doing  of  which  an  implied  obligatioD  for 
compenBation  would  arise.  It  was  not  an 
act  done  in  the  occupation  of  land  b;  the 
defendant,  or  upon  land  to  which,  upon  the 
facts,  he  had  any  title.  To  saj'  that  a  man 
■hall  be  liable  for  injuries  resulting  from 
acts  done  near  to  his  land  is  to  establish  a 
rule  aa  uncertain  and  indeSnite  as  it  is  man- 
ifestty  unjust.  It  is  to  make  him  liable  for 
that  which  he  cannot  forbid,  prevent,  or  re- 
move. The  case  cannot  stand  on  the  rela- 
tion of  master  and  servant.  It  cannot  stand 
upon  the  ground  of  nuisance  erected  hy  the 
owner  of  land,  or  by  his  license,  to  the  in- 
jur;  of  another.  It  cannot  stand  upon  the 
ground  of  an  act  done  in  the  execution  of 
a  work  under  the  public  autboritf,  as  the 
-construction  of  a  railroad  or  canal,  and  from 
the  responBihilitj  for  the  careful  and  just 
execution  of  which  public  policy  will  not  per- 
mit the  corporation  to  escape  bj  delegating 


their  power  to  others.  It  can  only  stand. 
where  Buah  v.  Steimman,  when  carefully  ex- 
amined, stands, — upon  the  general  proposi- 
tion that  a  person  shall  be  answerable  for 
any  injury  wnich  arises  in  carrying  into  ex- 
ecution that  which  he  has  employed  an- 
other to  do, — to  adopt  which  would  be  to- 
ignore  all  limitations  of  legal  responsibil- 
ity." See  also  Moore  v.  Sanborne,  2  Mich. 
520,  59  Am.  Dec,  209.  The  imporUnt  con- 
sideration in  such  cases  is  whetiier  the  act 
is  one  directed  by  the  superior.  If  it  is  done 
by  one  whose  work  is  supervised  or  con- 
trolled by  the  superior,  there  may  be  a  lia- 
bility; hut  where  the  person  whose  negli- 
gence has  caused  the  injury  has  contracted 
only  foi  results,  and  is  independent  and  fTe» 
from  direction  or  restraint  in  the  perform- 
ance of  his  obligation,  the  superior  is  not  li- 
able, in  a  case  Tike  the  present. 

The  eoiirt  taaa  not  in  error,  and  the  judg- 
ment i»  affirmed. 

The  other  Justices  concur. 
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Gideon  P.  HOPKINS,  Impleaded,  eU.,  Appt., 


A  mote  fflTeM  hj  ob«  partner  And  A  eo- 
malcep  to  Bnother  psptner  (or  a  loan  of 
the  latCer's  personal  funds  Is  not  unenforce- 
able merely  bPcause  the  monej  may  have 
been  used  In  paying  partnerablp  obllgBllons. 
especially  when  I  here  were  au  Del  eat  partner- 
ship assets  for  that  purpose. 

(Noyembec  16,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of 
plaintiff  in  an  action  brought  to  recover  Che 
amount  alleged  to  be  due  on  a  promissory 
ftote.      Affirmed. 

The  facta  are  stated  in  the  opinion. 

Ueasrs.  WlUlun  Colton  and  Beaja- 
Mln  Rosemhelm,  for  appellant; 

As  between  immediate  parties  to  a  prom- 
issory note,  any  want,  failure,  or  other  de- 
tect of  consideration  may  always  be  shown. 

Sumicalt  v.  Ridgely,  20  Md.  108;  Brad- 
ford V.  Harria,  11  Md.  153,  28  Atl.  183. 

No  rule  or  policy  of  law  is  violated  by 
allowing  proof  to  be  made  of  the  purpose 
for  which  negotiable  paper  was  given,  or 
that  the  purpose  does  not  require  that  pay- 
ment should  he  enforced. 

MalU  V.  Fletcher,  62  Mich.  484,  18  N.  W. 
228:  Carter  V.  Samilfon,  Selden's  Notes,  251, 
11   Birb.   147. 


Xo'rE. — On  the  question  ot  tbi 
tlon  on  a  note  Riven  by  a  firm  t< 
thereof  for  money  loaned,  see 
Oreenop  (Mlcb.)  4  L.  R.  A.  241. 
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The  maker  may  relj  upon  either  a  total 
or  partial  failure  or  defect  of  consideration, 
and  the  defendant  may  recoup  even  unliqui- 
dated damages. 

Beall  V.  Pcarre,  12  Md.  650 ;  Davit  v.  Wail, 
12  Or.  428.  8  Pac.  368;  Wyckoff  v.  Ranyon, 
33  N.  J.  U  107. 

If  the  consideration  of  the  note  was  a  sale, 
the  same  defenses  may  he  set  up  to  the  note 
thnt  could  be  set  up  in  an  action  for  goods 
sold  and  delivered. 

Groff  V.  Hamel,  33  Md.  161;   Harringloit 

Stratton,  22  Pick.  GIO;  Staey  t.  Kemp,  97 
Mass.  160;  Heriert  v.  Ford.  29  Me.  54fi: 
Johnson  v.  Jennings,  10  Graft.  1,  60  Am. 
Dec,  323;  Poe,  PI.  3d  ed.  608;  Bohr  t.  An- 
dCTBOn,  51  Md.  206. 

Treating  this  present  action  as  substan- 
ially  an  action  for  the  recovery  of  an  al- 
!ged  loan  of  S2.000,  the  appellant  is  entitled 
1  show  that  he  is  under  no  obligation  to 
repay  to  the  plaintiff  the  entire  sum  sued 
for,  because  the  maker  or  borrower  has  made 
virtual  payment  of  nearly  the  entire  amount. 

that  is,  paid  out  and  expended  the  money 
e:tpressly  agreed  to  and  directed  by  the 
plaintiff. 

Fail  V.  Johnson,  8  S.  D.  163,  65  N.  W.  909. 

If  the  plaintiff  at  the  time  ot  taking  the 

lie  sued  on,  and  handing  the  $2,000  to  the 

aker,  had  directed  him  to  expend  a  certain 
portion  for  her  personal  benclit,  to  donate 
it  to  some  charity,  to  invest  it  for  her,  or 
to  dispose  of  it  in  any  other  like  manner, 
she  surely  could  not  recover  back  what  was 
thus  expended  as  directed  by  her. 

The  plaintiff,  jointly  with  her  former  part- 

;r.  was  indebted  in  various  sums  wliich  she 

could  have  been  compelled  to  pay   by  suit 

She  directed  that  a  portion  of  her  money 

should  be  applied  to  the  extinguishment  of 
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theoe  obligationB.     It  was  bo  applied.   Upon  ithe  end  the  nine  bills  of  exceptioa  embody 

what  ground  can  she  cluim  it  backt  -^--i-  r , . .   _i.  .a,  ._  .i .  ... 

Ur,  J.  Caakman  Bo^d  for  appellee. 


the  e: 


KeSlMrrj,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  eSect  the  contention  on  the  record  be- 
fore us  is,  Uiat  in  the  court  below  the  case 
presented  two  opposite  theories  only  one  of 
which  was  allowed  to  be  considered  by  the 
jury.  This  is  the  foundation  of  the  aileged 
reversible  errors.  The  suit  was  upon  a 
promissory  note.  The  note  bears  date  Sep- 
tember 9,  1SB6,  and  reads;  "Twelve  months 
■iter  date  I  promise  to  pay  to  the  order  of 
Uattie  Adams  two  thousand  dollars  at  6  per 
cent  interest,  value  received,"  and  is  signed 
by  L.  R.  Wright.  On  its  back  the  name  of 
the  appellant,  Gideon  P.  Hopkins,  is  written. 

Hopkins  was  sued  as  comaker.  The  de 
fense  set  up  by  him  is  twofold:  First,  that 
he  was  in  fact  an  indorser,  and  was  under- 
stood by  the  payee,  the  maker,  and  himself 
to  be  such;  that  the  not«  was  not  presented 
for  payment  at  maturity,  and  was  not  pro- 
tested, whereby  he  was  released  from  liabil- 
ity; secondly,  that  the  payee  and  the  maker, 
Wright,  were  copartners  in  business  when 
the  note  was  made,  and  that  the  money  was 
borroMied  from  one  partner  by  the  other  for 
the  specific  purpose  of  being  used  in  paying 
off  the  debts  of  the  firm,  and  that  it  was  so 
used  to  the  extent  of  some  £1,800;  and  that, 
inasmuch  as  the  money  was  applied  in  ex- 
tinguishment of  obligations  for  the  payment 
of  which  the  payee  was  no  less  liable  than 
the  maker,  Wright,  the  former  cannot  re- 
cover from  the  latter,  or,  what  is  the  same 
thing,  from  the  other  maker,  Hopkins,  the 
kmount  so  paid;  because,  to  the  extent  that 
the  proceeds  of  the  note  were  applied  towards 
paying  the  firm's  liabilities  they  were  ap- 
plied in  extinguishing  the  payee's  own  debts, 
and  there  was  consequently  no  consideration 
to  support  the  promise  of  either  of  the  mak- 
ers. In  answer  to  this  contention  it  was  in- 
sisted by  the  appellee  that  the  copartnership 
between  herself  and  Wrighthad  been  dissolved 
before  the  dale  of  the  note  and  tiefore  the 
borrowing  of  the  money,  and  that  the  money 
had  not  been  borrowed  for  the  purpose  of 
paying  olT  debts  of  the  firm. 

The  fir^t  ground  of  defense^the  relation 
of  Hopkins  to  the  note;  whether  that  of  co- 
maker or  indoraer — went  fairly  to  the  jury 
under  the  instructions  granted,  and  upon 
this  appeal  we  have  nothing  to  do  with  that 
aspect  of  the  case.  The  second  ground  of 
defense  gave  rise  to  the  two  opposite  theo- 
ries which  have  been  indicatpd.  By  ex- 
cluding proffered  evidence,  by  striking  out 
some  which  had  been  admitted  subject  to 
exception,  and  by  rejecting  several  prayers 
which  the  defendants  presented  for  instruc- 
tions to  the  jury,  the  theory  upon  which  the 
appellants  relied  was  completely  eliminated. 
If  the  theory  of  the  appellants  contained  a 
correct  and  an  applicable  le^al  principle,  and 
if  there  was  evidence  which  tended  to  sup- 
port that  theory,  the  refusal  to  let  the  jury 
pass  upon  the  facta,  under  appropriate  in- 
structions upon  the  law,  was  error.  So  in 
«0  L.  R.  A. 
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To  answer  that  inquiry  intelligentiy  a  brief 

outline  of  the  case  must  now  be  given. 

There  i»  a  distinct  conflict  between  the 
I  chief  witnesses  upon  two  points  which  will 
I  be  adverted  to  in  a  moment.  What  is  be- 
'yond  dispute  is  this:  The  appellee  and 
Wright,  who  was  her  brother-in-law,  were 
I  engaged  in  busincHs  as  copartners  while  the 
lappdlee  was  a  single  woman.  They  ulti- 
mately dissolved  uie  partnership,  and 
I  Wright  bought  out  the  interest  of  Miss 
Adams  for  $2,500,  payable  in  ten  equal  in- 
I  stalnients  of  $250  each.  The  appellee  loaned 
I  to  Wright  on  the  faith  of  the  note  sued  on 
I  the  sum  of  $2,000,  but  whether  this  was  done 
'  before  or  after  the  dissolution  is  one  of  the 
disputed  points,  and  the  other  is  as  to  wheth- 
er the  appellee  knew  that  the  money  bor- 
rowed from  her  waa  to  be  applied  to  the  pay- 
ment of  debts  for  which  she  as  a  member  of 
the  film  was  equally  bound  with  Wright.  It 
is  immaterial  which  version  of  these  contested 
points  is  the  correct  one,  as  will  appear  later 
on.  A  written  agreement  of  dissolution  was 
put  in  evidence.  It  bears  date  8epteml>er  I, 
1B96,  but  was  not  signed  until  October  10. 
Wright  testified  that  the  latter  date  was  the 
actual  date  of  the  dissolution,  though  be- 
cause the  matter  had  been  previously  dis- 
cussed the  paper  was  dated  back  to  Septem- 

It  is  obvious  if  this  account  be  true  the 
partnership  was  in  existence  when  the  $2,000 
were  borrowed  on  September  9,  and  it  is  equal- 
ly obvious,  if  the  dissolution  took  place  on 
IScptember  1,  though  the  format  agreement 
was  not  signed  until  October  10,  there  was 
no  partnership  existing  as  between  the  par- 
ties when  the  note  of  September  9  was  de- 
livered. Wright  testified  that  he  told  the 
appellee  the  $2,000  were  to  be  applied  to  the 
payment  of  the  firm's  debts,  and  he  adduced 
evidence  tending  to  show  that  the  fund  had 
been  so  applied,  while  the  appellee  testified 
that  he  told  her  he  needed  the  money  in  his 
business. 

Of  course,  if  the  loan  was  made  after  the 
dissolution,  and  after  Wright  hM  purchased 
the  interest  of  Miss  Adams,  the  defense 
I  founded  on  the  view  that  the  loan  was  a 
transaction  between  partners  in  respect  to 
j  partnership  busineaa  must  fail  on  the  facts, 
;But  upon  the  hypothesis  that  the  firm  had 
not  been  dissolved  until  October  10,  and 
therefore  not  until  after  the  money  had  been 
loaned  by  the  appellee  on  the  note  in  suit, 
and  upon  the  further  hypothesis  that  the 
appellee  knew  the  money  was  to  be  applied, 
and  that  it  was  applied  to  the  payment  of 
debts  for  which  she,  as  a  member  of  the  firm, 
was  equally  liable  with  Wright,  what  legal 
standing,  ask  the  appellants,  would  the  ap- 
pellee have  to  recover  the  money  from 
Wright  or  from  Hopkins,  who  received  no 
part  of  it  and  was  in  no  way  benefited  by 
the  loan! 

The  argument  is  that  as  both  Miss  Adami 
and  Mr.  Wright  were  in  the  capacity  of  co- 
partners bound  to  pay  the  debts  due  \tj  the 
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firm  h«r  Iomi  of  her  own  money,  which  was 
not  paTtnership  a£««ts,  to  him  for  the  pur- 
pOBe  of  being  uirad  in  paying  those  debts,  cre- 
ated no  liability  on  his  part  to  her,  bec&use 
the  money  was  applied  in  tatUfaction  of  the 
obligations  for  which  both  were  reaponai hie- 
But  this  IB  obviously  fallacious.  In  the  first 
place  it  overlooks  tbe  principle  that  partner- 
ship property  is  primarily  liable  for  part- 
nership debts,  whilst  the  separate  property 
of  a  partner  is  not  liable  for  the  Arm's  debts 
until  bis  individual  creditors  ar«  paiil  and 
the  firm's  assets  are  exhausted;  and  it  ig- 
nores the  fact  that  there  was,  when  the  note 
was  given,  largely  more  partnership  assets, 
according  to  Wright's  own  testimony,  than 
ware  needed  to  pay  all  partnership  liabili- 
ties. And,  in  the  second  place,  it  disregards 
the  equally  well-settled  principle  that  one 
partner  may  make  a  valid  contract  with  an- 
other which  can  be  enforced  in  a  court  of 
law. 

Miss  Adams  wa«  under  no  duty,  moral  or 
legal,  to  use  her  s«)arate  property  in  paying 
the  debts  of  the  firm  so  long  as  the  firm's 
assets  were  suOicient  to  pay  them.  Not  a 
dollar  of  her  money  could  have  been  touched 
by  a  firm  creditor  until  the  firm's  assets  had 
been  first  exhausted,  and  until  all  her  indi- 
vidual creditors  had  been  paid,  if  she  had 
any;  and  bence  her  loan  of  it  to  Wright, 
even  it  loaned  to  pay  the  debts  of  the  firm, 
was  not  an  application  of  it  to  a  use  to  wbich 
it  could   have   been    subjected  by  any  legal 

Srocesa,  so  long  as  the  firm's  assets  were  suf- 
cient  to  pay  those  debts.  The  amount 
,  Wrigbt  agreed  to  pay  Miss  Adams  for  ber 
Interest  in  the  firm's  assets  was  less  than  one 
half  their  value  after  these  very  debta  had 
been  deducted.  She  thus  contributed  out  of 
her  share  of  tbe  assets  her  proportion  of 
those  debts,  and  if  she  cannot  recover  from 
Wright  or  Hopkins  the  money  which  she 
loaned,  and  cannot  recover  it  because  Wright 
nied  that  money  in  paying  those  debts,  she 
will  be  deprived,  not  only  of  the  bencHt  of 
the  contribution  which  she  did'  make,  but 
of  her  individual  property — -ber  money — 
which  she  loaned  to  her  partner  and  Hop- 
bins  and  not  to  the  firm. 

One  partner  may  loan  money  to  another 
partner,  and  that  money  may  be  used  in  pay- 
ing the  firm's  debts  with  the  knowledge 
and  consent  of  tbe  lender,  and  yet  the  bor- 
rower will  be  liable  to  pay  it  back.  In  the 
ease  of  Chamherlain  v.  Walker,  10  Allen, 
429.  these  facts  appeared:  One  Walker  and 
John  Chamberlain  were  copartners  with 
Henry  Chamberlain  and  others.  The  firm 
was  subject  to  certain  liabilities  for  which 
judgments  had  been  recovered  and  execu- 
tions had  been  issued.  Upon  these  execu- 
tions Walker  was  arrested  and  committed  to 
jail,  John  Chamberlain,  one  of  the  members 
of  the  firm,  agreed  to  procure  the  release  of 
Walker  and  pay  the  executions  if  Walker 
would  give  him  a  note  and  mortgage  for  the 
amount  thus  advanced,  and  advanced,  not  to 
pay  Walker's  own  debts,  but  to  pay  the  debts 
of  the  firm  of  which  John  Chamberlain  was 
a  member.  Walker  gave  the  note  'and  tbe 
SO  L.  R.  A. 


mortgage   and   John   Chamberlain  paid  the 

debts. 

Upon  the  death  of  John  Chamberlain  this 
note  and  mortgage  were  assigned  by  his  ex- 
ecutors to  Henry  Chamberlain  another  mem- 
ber of  the  firm.  Upon  a  proceeding  by 
Henry  Chamberlain  to  foreclose  the  mor^ 
gage  Walker  relied  upon  tbe  fact  tliat  the 
note  was  a  partnership  transaction  and 
therefore  the  plaintiff  could  not  maintain 
the  action,  but  must  resort  to  a  court  of 
equity  and  recover  only  what  might  appear 
to  be  due  to  him  aa  a  final  balance  of  the 
firm.  Hera,  then,  there  was  distinctly  a  loan 
of  money  by  one  member  of  a  firm  to  an- 
other member  of  tbe  same  firm,  and  the 
money  was  loaned  for  the  express  purpose 
of  being  used  in  paying  the  debts  of  tbe 
firm,  and  was  in  fact  so  applied.  In  a  brief 
opinion  the  court  said;  "When  one  mem- 
ber of  a  firm  advances  money  for  the  benefit 
of  another  to  relieve  him  from  bis  liability 
for  the  debts  of  tte  firm,  and  takes  his  note 
therefor,  it  is  to  be  r^arded  as  a  private 
transaction  between  the  two  members,  and 
not  as  a  partnership  transaction.  The  other 
members  are  not  liable  to  pay  the  note,  and 
have  nothing  to  do  with  it.  The  right  of 
the  payee  to  collect  it  does  not  depend  upon 
tbe  state  of  the  partnership  affairs,  nor  is 
it  necessary  to  investigate  them  in  order  to 
determine  whethar  the  note  is  due.  The  as- 
signee has  tbe  same  rights  as  the  assignor. 
and  the  fact  that  be  is  a  member  of  the  firm 
does  not  afTect  his  right*-"  Upon  the  facts 
stated  judgment  was  rendered  for  the  plain- 
tiff. In  Lindley  on  Partnership,  6th  ed.  *6SS, 
the  doctrine  is  thus  stated:  "If  one  partner 
gave  to  his  copartner  a  bill  or  note  which 
was  in  such  a  form  as  to  bind,  not  the  firm, 
but  tbe  partner  who  gave  it,  be  might  be  sued 
by  his  copartner  thereon,  whatever  tbe  state 
of  tbe  accounts  between  the  two  might  be, 
and  although  the  bill  or  note  in  question  had 
reference  to  some  partnership  transaction; 
for  by  giving  the  bill  or  note  the  demand  in 
respect  of  which  It  waa  given  was  isolated 
from  tbe  genera]  partnerHhip  Eu:count." 

This  loaji  by  the  appellee  was  made  upon 
the  joint  and  several  note  of  tbe  appellants. 
Even  if  it  had  been  intended  that  the  funds 
were  to  be  applied  to  the  payment  of  tbe 
firm's  debts  the  execution  and  delivery  of 
the  note  segregated  the  transaction  from  the 
partnership  business  and  made  it  an  inde- 
pendent undertaking.  Nothing  could  more 
strongly  confirm  this  conclusion  than  the 
fact  that  Miss  Adams  required  security  on 
the  note,  and  declined  to  lend  the  money  un- 
til security  was  furnished.  In  view  of  these 
facts  it  made  no  difference  to  what  use  the 
funds  were  devoted.  There  is  nothing  to 
show  that  Miss  Adams  advanced  the  money 
to  the  firm;  on  tbe  contrary,  every  circum- 
stance points  the  other  way.  She  loaned 
the  money  to  Wright  on  the  faitb  of  ibe  note 
with  the  distinct  promise  embodied  in  the 
note  that  it  should  be  oaid  back. 

Such  a  contract  is  valid  between  partners, 
and  a  suit  may  be  maintained  on  it  at  law, 
for  no  inquiry  at  to  tbe  state  of  the  accounts 
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betweeD  the  partners  ig  involved.  There 
was  inadequate  consideration  to  support  the 
promise,  and  as  the  jury  have  found  tbe  facts 
from  which  it  followed  ai  a  legal  conclusion 
that  Hopkins  was  a  comaker,  and  not  an  in- 
dorser,  his  liability  is  indisputable.  There 
was  no  error  in  excluding  the  Evidenoe  which 
tbe  Baltimore  cit;  court  declined  to  admit; 
there  was  no  error  in  striking  out  that  which 
had  been  admitted  subject  to  exception,  and 
there  was  no  error  in  refusing  to  grant  tbe 
prajers  which  were  rejected,  because  the 
theory  which  the  evidence  tended  to  support, 
and  upon  which  prayers  were  constructed, 
was  not  sound  as  applied  to  the  facta  of  this 
ease.  There  is,  consequently,  no  valid  rea- 
son assigned  for  a  reverHftl  of  the  judgment 
which  was  in  favor  of  the  appellee,  and  it 
is  accordingly  affirmed. 

Jadffmenl  affirmed,  with  coats  above  and 


Thomas  F.  RYAN,  Appt^ 
Louis  McLANE  at  ol. 
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1.     A    drmnrrer 


tiff. 


which  can  be  psKilllr  BKertiUned  will 
not  be  enforced  In  equlCj  unleaa  tbere  are 
particular  reaBons  wb;  the  purchaser  should 
hare  lbs  particular  atock  contncled  for,  but 
he  will  be  l«ft  to  biB  action  tor  damages. 
3.  lSq.iiltr  ^*tll  not  enforee  it  contrttet 
(or  tfae   aale  of  uliares  of  ataolt  of  a 


«oriM»«tl<>B,  In  order  to  place  the  corpora- 
tion In  ptalntirs  control,  wbere  tbe  euForce- 
nwDt  would  not  be  equlubls,  even  it  it  would 
be  le^l,  and  altbougb  tbe  atock  canoot  be  ob- 
taloed  elaewbere  and  Its  value  Is  difficult  lo 

A  contmet  to  snrcliBjie  all  the 
abitrea  of  atoclc  ivhlch  mav  lt«  de- 
V united  with  &  committee  before  a  cer- 
tain date,  or  forfeit  a  sum  paid  on  account, 
)■  not  enforceable  In  a  court  of  equity,  when 
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pool  of  atoelc  under  an  agreement  kuown  to 
blm,  b7  tbe  leroiB  of  which  no  member 
should  sell  or  transfer  bla  Interest  wltbout 
(he  congest  of  the  holdera  of  three  fourtba  of 
the  stock,  cannot  plead  the  InvalldiiT  of  tne 
pooling  agreement  agalnat  the  contention  of 

ratified  by  three  fourtba  oC  tbe  atockholdera, 

the  later  one  must  be  deemed  (0  have  been 
made  subject  to  the  provlalona  ot  the  earlier, 
and  iber  muat  atand  or  fall  together. 
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i  PPEAL  by  plnintifT  from  a  decree  of  the 
Ji  Circuit  Court  of  Baltimore  City  in  favor 
of  defendants  in  a  suit  brought  to  enforce 
BpeciHc  performance  of  a  contract  for  the 
Bale  of  corporat«  stock.  Affirmed. 
The  facta  are  stated  in  tlic  opinion. 


L  /llrlnfldHOM. 


b.  Other  pntpertif 

c.  Trui"  ■        ■      ■ 


aintj/    and    McompletMen 


L  Uatunlit^  of  rmtdy. 

e.  To  enable  the  ptirchOMtr  to  teaira  eo 

trol  of  oorporaUon. 

f.  To  inaennifi/  the  vtndor  aoatnit  [1 

Mlit))  on  ttocfc. 
n.  Delenee: 
a.  VncB. 


b.  Z-acJE  of  BOuMidKTatio*. 

e.  LaoJe  of  mutuality. 

e.  lUegalitj/  of  coAlroet. 

t.  VMm  that  parlncraAfp  creeled, 

g,  Litchri  or  deUiv  0/  party  leet^ng. 
h.  ilitpoaol  ol  tlOKk  to  othtr  portojt*. 

1.  Glumue  in  value. 


III.  Fattiet. 

IV.  Relief. 

T,  ConcJiMloii. 


I.  JurisdtoJion. 


a.  Remedv  at  lav. 


The  genera]  rule  In  this  country  la  that  a  con- 
tract for  the  aale  of  lorjmrate  stock  will  not  be 
■peclflcallr  enforced,  where  the  stock  can  ba 
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sanie.  but  where  tbe  slinreB  are  limited  and  not 
easily  obtainable,  or  where  tbclr  value  cannot 
be  readily  aacertalned.  the  contract  will  be  en 
forced.  Tbe  tendency  seems  to  be  towarda  a 
more  liberal  allowance  of  the  remedy.  In  Ens- 
land  It  aeema  10  be  allowed  almost  as  a  matter 
of  course,  eicept  Id  case  of  government  stocks. 
In  which  cnae  It  has  generally  been  refused. 

Thus.  HoBH  V.  Union  P.  B.  Co.  Woolw.  S6,  Fed. 
Oas.  No.  12,080.  slates.  obUer.  that  a  contrairt 
for  tbe  delivery  of  government  stock  will  not 
be  apecincally  enforced. 

And  Cud  v.ltutter.l  P.  Wma.  670. 1  White  AT. 
Lead.  C'ns.  In  Ei).  78i],  6  Engllsb  Ruling  Caaea, 
S40.  5  VIner,  Abr.  538.  pi.  21.  holds  (bat  a  con- 
tract to  transfer  South  Sea  atock  will  not  be 
■peclflcally  enforced,  but  the  partlea  will  be 
left  to  their  remedy  at  law.  as  there  Is  no  dif- 
ference betwcin  such  stock  fontracled  for  and 
that  owned  by  another  person,  and  the  remedy 
by  recoverlQg  damages  Is  ample. 

And  Cappur  v.  Harris.  Bunbury.  135,  holds 
that  a  coon  of  equity  will  not  apeclflcally  en- 
force a  contract  for  such  atock,  but  will  leave 
the  parties  to  tholr  i-emedy  at  law. 

In  Dorlson  v.  Westbrook.  5  VIner,  Abr.  MO. 
pi.  22.  a  bill  for  apeclflc  performance  ot  a  con- 
tract fur  tbe  purchase  of  Yoiic  bolldlags  stock 
nsB  refused  on  tbe  ground  that  courts  would 
not  carry  Bucb  contracts  Into  eiecatlon,  bat 
would  leave  the  parties  to  tbeir  remedy  at  law. 

But  In  Coll  V.  Nettervlll,   2  P.  Wma.  804. 
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MeMT*.  Bernard  Csrtar  and  Willi  ant 
K.  Marbmr,  for  appellant: 

If  the  agreemeot  maj  be  made  certain  bj 
meanB  of  reference  furnished  bj  the  contract 
it  will  be  enforced. 

Prater  V.  UilUr,  10  V.C.  (3  Hawks)  62B  ; 
Watoall  V,  MoOouxM,  EofTm.  Ch.  126;  Futt- 
man  v.  Haitey,  24  Iowa,  42fi. 

The  character  of  the  thing  to  be  sold — 
■hares  of  stocic  in  the  Seaboard  ft  Eoanolce 
Railroad  Company — is  certain ;  the  price  is 
certain,  the  contract  eetablishes  a  certain 
means  of  aacertaining  the  number  of  shares. 

The  bill  alleges  that  the  contract  of  Octo- 
ber 6,  189S,  was  not  made  by  any  of  the  par- 
ties Uiereta  with  any  reference  to,  or  in  con- 
nection with,  the  provisions  of  the  alleged 
agreement  of  October  2,  1896. 

Altbougb  the  pooling  agreement  of  Octo- 
ber 2  bad  provid^  that  no  sale  of  their  stock 

a  demurrer  to  a  iilll  tor  speclOe  performance  at 
a  contract  to  selJ  lucb  stock  was  OTerraled  on 
Ibe  Kround  tbat  the  case  mij^Iit  be  attended  with 
clrcDoiitsncea  making  It  }uit  to  require  a  trans- 
fer of  the  stock  accordlDS  to  aKreempnt.  or  at 
leaat  to  paj  ibe  difference  between  the  con- 
tract price  and  (he  market  price. 

And  In  DoloreC  T.  Hotbschlld.  1  Sim.  k  8Cu. 
500,  2  L.  J.  Ch.  125,  a  bill  lor  tbe  dellrer;  ot 
ccrtlQoites  ot  Neapolitan  stock  was  aliened  In 
order  that  the  plaintiff  might  be  coDsCltuted  the 
proprietor  ol  the  stock,  as  a  conrt  ol  law  coDid 
not  gixe  tba  properC;,  bnt  onlj  a  remedy  In 
damages. 

In  Dletrlcb  t.  Tyaon,  1  Pbila.  352,  the  aiate- 
menl  Is  made  that  the  general  rule  Is  that  an 
agreemeat  to  transfer  atock  will  not  be  apeclfl- 
callT  enforced. 

And  In  Treat  t.  Richardson.  4T  Conn.  B82.  a 
■tbtement  la  made,  aruMmeitlum,  that  as  a  gen- 
eral rule  a  contract  for  the  transfer  of  stock 
will  not  be  BpeclQcall;  enforced. 

And  In  N  111  brown  v.  Thornton,  10  Tea.  Jr. 
161,  (he  court  aald,  obiter,  that  it  was  settled 
that  a  court  ol  chancerj  would  not  enforce  the 
vpeclflc  performance  ot  an  agreement  for  Che 
traaafer  of  stock.  This  dictum  does  not.  how- 
eTer,  seem  to  have  been  fallawed.  If  It  la  Co  be 
regarded  as  having  been  made  nltb  reference  to 

Kimball  V.  Morton,  D  N.  J.  Ba.  26,  43  Am.  Dae. 
«Z1.  holds  that  a  contract  for  the  sale  of  aCoeka 
will  not  ordlnarll;  be  enforced,  aa  other  stock 
ms7  be  purchased,  and  Che  remedy  at  law  In 
damages  Is  adequate. 

And  In  DanEan  v.  Dohuert.  11  W.  N.  C.  330, 
note,  the  case  turned  on  another  point,  but  the 
court  aald  that  In  an  ordinary  contract  for  Che 
transfer  of  stock,  where  there  Is  no  fiduciary 
relation  between  the  parties,  no  peculiar  clr- 
i-umstances  attendlDK  the  Kock,  and  no  trugt 
declared  or  arising  by  operation  of  law,  or  other 
tact  on  the  contract  which  would  make  a  ver- 
dict for  datnagea  adequate  relief,  there  la  no 
reasDQ  Tor  specllle  performance. 

And  lu  Foil's  Appeal,  91  Fa.  4S4.  36  Am,  Rep. 
BTl.  the  court  statea  that  the  general  rule  Is 
tbat  equity  will  not  enforce  apeclflc  performance 
of  B  contract  relating  to  personal  chattels,  and 
that  the  rule  applies  especially  to  stocks  hav- 
ing; a  known  market  value,  as  the  purchaser  may 
Ko  itilo  tbe  market  and  purchase  the  shares:  and 
The  turther  statement  Is  made  by  the  Jadge  writ- 
ing the  opinion  that  he  knows  of  no  Instance  Id 
the  Btafe  when  speclflc  performance  of  such  a 
contract  has  been  decreed. 

And  In  CobD  v.  Ultchell,  115  111.  124.  3  N.  B. 
4S0.  the  court  sutes  that  a  contract  relating  to 
50  L.  R.  A. 


should  be  made  wiUiout  the  consent  of  three 
fourths  of  the  aggregate  amount  of  stock  rep- 
resented, yet  it  was  entirely  within  thepower 
of  all  the  parties  to  it,  on  October  S,  1S96, 
to  authorize  McLane,  Robinson,  and  Watts 
to  sell  their  stock;  and  this  is  just  what  tba 
bill  alleges  they  did. 

The  3,000  shares  which  the  coinraittee  al- 
ready had  in  hand  ready  for  delivery  at  the 
contract  price  of  $126  per  share  would  have 
brought  ¥376,000.  At  the  then  market  price 
B.t  £46  per  share  it  was  only  worth  S139,- 
000.  So  Uiat,  if  Mr.  Ryan  should  not  take 
the  stock  and  pay  for  it  at  tbe  contract 
price,  their  clear  loss  would  have  been  9240,- 
000;  besides  which,  if,  aa  seemed  very  prob- 
able, he  should  secure  a  controlling  interest 
without  them  they  would  lose  their  ealariee 
and  profits. 

When    it   is    remembered  tbat  all  Byaa 

stocks  will  not  be  enforced  nnleas  there  Is  aomt 
teacnre  sbowlng  tbat  relief  at  law  will  not  ba 
adequate,  as  where  the  measure  of  damages  la 
uncertain  or  dllOcult  to  aacertaln,  or  the  like. 

And  4  Ky.  L.  Bep.  848.  as  digested  In  4  Bar- 
ber's  (Ky.)  Digest,  p.  1133.  bolds  tbat  a  con- 
tract to  deliver  mining  stock  will  not  be  apeclflc- 
ally  enforced,  aa  the  dam^e  ina;  be  aacertalned 
aC  law. 

And  Pierce  v.  Plumb.  T4  111.  B2B.  holds  Chat 
an  agreement  to  trsnsfer  rallwsy  stock  will  not 
be  apedtlcslly  enforced  where  there  la  no  show- 
ing of  any  peculiar  circumstances  In  regard 
thereto,  that  It  possewes  any  peculiar  valne.  or 
tbat  the  parcbssers  wane  It  (a  ipseia  or  cannot 
otherwise  be  fully  compenaaCed. 

And  In  Ross  v.  Dulon  P.  R.  Co.  Woolw.  20. 
Fed.  Caa  No.  12.0S0.  tbe  court,  while  deciding 
Che  case  on  another  ground,  ezpresaed  Che  opin- 
ion that  a  cooCracC  to  deliver  sharea  In  a  rail- 
road company  will  not  be  speclQcally  enforced. 
where  they  are  tbe  subject  ot  everyday  sale  In 
tbe  market,  and  no  special  value  attaches  is 
one  share  over  another,  as  the  remedy  at  law 
Is  adequate. 

And  Avery  v.  Ryan,  T4  Wis.  591,  48  N.  W. 
SIT.  holds  tbat  a  contract  for  stocks  will  not 
be  speclllcally  enforced  where  they  are  bought 
and  sold  In  the  market,  their  market  value  bae 
been  ascertained,  and  the  vendors  are  solvent 
snd  sble  to  pay  a  Judgineut  against  them. 

And  MoultoD  V.  Warren  Ufg.  Co.  (Ulnn.l 
83  N.  W.  1082.  holds  Cbst  where  Che  sto<l  Is 
salable  In  Che  markeC  wlCh  a  determinable  value 
which  may  be  easily  estimated  In  an  action  for 
damagea,  the  contract  will  not  be  apeclflcally 
enforced  on  the  ground  that  Cbe  sCock  has  BO 
Died  or  marketable  value,  and  Is  not  quoted  ta 
commercial  circles. 

Tbe  same  case  holds  that  an  sllegaCIon  that, 
if  the  stock  bad  been  transferred  to  plaintiff 
so  Chat  be  could  bave  voted  It  he  mlghc  have 
carried  out  an  agreement  with  oCber  stockhold- 
ers by  wblch  be  was  to  have  been  appointed  to 
nn  office  In  the  corporation  at  a  specISed  salary. 
Is  Coo  remote  Co  establish  a  peculiar  value  In 
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id  the  main  ease  holds  Chst  soi^i  a  contract 
will  not  be  enforced  where  the  value  of  tbe 
stock  can  be  readily  aseerCalned,  unless  there 
are  parCIcular  reasons  why  the  purchasers 
should  have  the  particular  stock  contracted  for. 
And  In  Angus  v.  Robinson,  62  Vt.  60.  IB  ACI. 
093.  wblch  Is  an  action  to  recover  railroad 
bonds,  the  court  stated  that  contracts  tor  Cb* 
delivery  of  personalty,  such  as  atock  or  bond^ 


a  sue. 
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wanted  wu  them  3,000  eharea  of  atMlc,  that 
lie  was  willing  to  buy  tbat  without  waiting 
for  any  more,  that  that  alone  would  have 
been  sufficient  to  giva  him  a  oontrolling  in- 
terest in  the  company,  at  any  rate,  in  his 
own  opinion,  how  ia  it  poseible  to  believe  that 
cither  they  would  have  been  content  to  give, 
or  that  he  would  have  been  content  to  ac- 
cept, a  mere  option  of  any  sortt 

Even  If  the  plaintiff  had  known  of  this 
pooling  agreement,  even  if  he  had  leen  it  and 
read  it  and  had  a  copy  of  it  before  him,  at 
the  time  when  he  aigned  that  contract,  it 
would  have  been  absolutely  immaterial.  The 
-demurrer  admits  that  at  that  time  all  those 
who  had  signed  that  pooling  agreement  had 
-already  given  their  assent  to  the  sale,  and, 
in  the  absence  of  expressed  and  speci&c  atip- 
ulaUona  to  that  eflect  in  the  contract,  the 


win  not  ordlnarJI;  be  enfarced.  and  Ibat  there 
BiuHl  be  Him*  pecullBrJt7  sttacbed  10  tbe  prop- 
erty wblcb  sbows  that  moneir  compensatloa  will 
not  be  a  full,  eqalTsient.  and  adequate  remtdf. 

Bjder  T.  Bushwlck  R.  Co.  32  N.  Y.  S,  a.  1103, 
10  N.  Y.  Snpp.  748,  holds  tbat  speclQc  perform- 
ance of  cerLiBcBtea  entltUnB  the  holder  to  stock 
In  a  carporstlon  will  be  reCuied.  and  the  part; 
left  to  his  remtdy  st  law  In  daiQBgea,  where  the 
proof  of  the  oriEin  and  conslderatloD  of  the  cer- 
tiBcates  Is  sUsht. 

m  Todd  V,  DlamoBd  Slate  Iron  Co.  S  Honat. 
<Del.)  872,  1*  Atl.  27,  the  Hlstsment  Is  made 
that  It  la  aettled  by  the  weight  ot  authority  In 
the  United  States  that  contracts  concerning  cor- 
imrate  stocks  will  not  b«  speclScallT  enForced. 
as  they  are  ordinarily  purchsaabte  In  tbe  mar- 
ket. The  court  held  tbat,  In  this  case  tbe  means 
-of  determining  tbe  damages  ccald  be  found  In 
-•  court  ot  law.  ss  the  sliKk  was  of  partlcnlar 
value  to  (he  purchaser  only  for  the  difference 
between  the  contract  price  and  the  real  tsIdc, 
which  could  be  easily  aacertalned. 

In  Ewing  T.  LllcbOeld,  SI  Vs.  G7S,  22  S.  B. 
S62,  an  action  to  enforce  the  assignment  of  stock 
as  liquidated  damages  or  a  penalty  provided  lor 
failure  to  perform  a  contract,  the  court  stated 
that  even  If  tbe  object  of  tbe  principal  contract 
Iiad  been  the  sale  ot  the  stock,  the  parties  would 
kare  been  left  to  their  remedy  at  law. 

Barton  v.  De  Wolf.  108  III.  19S,  bolds  that 
a  contract  tor  tbe  sals  of  stock  cannot  be  en- 
forced by  the  porchaaer  on  the  ground  that  the 
■tock  la  seldom  for  sale,  and  that  most  of  It  It 
held  by  the  employees  of  the  company  ot  whom 
the  vendor  la  one,  as  tbat  doea  not  prerent  full 
eompensatlon  by  damages  at  law. 

And  Eckstein  v.  Downing,  64  N.  H.  248,  B 
Atl.  620,  holds  tbat  such  a  contract  will  not  be 
■pecltlcaliy  enforced,  although  the  stock  Is  not 
commonly  offered  for  sale,  actual  sales  are  ex- 
ceedlogly  rare,  and  the  purchaser  may  not  be 
«ble  to  purchase  an  equal  amount  for  the  same 
price,  where  It  does  not  appear  that  be  wlsbea. 
or  has  any  reason  to  wish,  to  became  tbe  owner 
ot  that  particular  stock. 

And  Bigg  V.  Beading  ft  a.  W.  Street  B.  Co. 
191  Pa.  2S8,  43  Atl-  S12,  hoMa  tbst  speclflc 
performance  will  not  be  decreed  on  the  ground 
that  the  remedy  at  law  Is  Inadequate  merely  be- 
eauae  of  a  conDlcC  of  testimony  aa  to  tbe  tbIuc 
of  tbe  stock.  In  this  case  large  purchases  of 
-■tock  bad  been  made  by  both  parties,  and  It  had 
a  value  evidenced  by  many  actoal  sales,  and  the 
court  held  tbat,  although  It  might  have  ac- 
quired a  specnlative  value,  Bueh  fact  did  not 
necessarily  prevent  the  approximate  sscsrtala- 
ment  of  Its  teal  value. 
iO  L.  H.  A. 


court  cannot  possibly  eonaider  that  it  waa 
the  intention  of  the  parties,  not  merely  to 
moke  the  "contract  of  sale"  subject  to  tha 
existing  agreement,  signed,  aa  it  then  waa, 
only  by  people  who  had  already  assented  to 
the  sale,  but  subject  to  it  after  itahouldhave 
been  signed  by  all  the  reuiaining  stockhold- 
ers, when  a  aulficicnt  amount  and  number  of 
them  might  have  signed  to  enable  it  to  oper- 
ate as  an  absolute  veto  on  the  sale  hy  meana 
of  a  one-fourth  vote. 

When  Mr.  Ryan  tendered  the  balance  of 
the  purchase  money,  and  declared  himself 
ready  to  carry  out  his  contract,  as  alleged  in 
the  bill, — a  thing  which  he  promptly  did  as 
soon  OB  he  found  tliat  there  was  no  prospect 
of  getting  a  look  at  the  books,  without  even 
waiting  for  the  expiration  of  forty  days, — 
that  which  had  been  previously  an  option  be- 


In  Northern  Trust  Co.  V.  Markell,  61  Minn. 
2T1.  S3  N.  W.  71i5.  the  court  stated  that,  aa  a 
general  rule,  speclflc  performance  of  such  a  con- 
tract would  not  be  enforced,  although  it  might 
be  decreed  In  case  of  Inability  to  correctly  esti- 
mate the  loai  In  damages,  or  where  the  apeclOe 
performance  was  Indispensable  -      ■      "  -    ' 
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limited,  or  they  bad  n 
marketable  velue,  but  that  where  the  loss  was 
easily  ascertainable  the  remedy  by  an  action  at 
law  was  adequate. 

And  tioodwln  Gas  Stove  *  Meter  Co.'s  Appeal, 
117  Pa.  fil4.  12  Atl.  T36,  holds  that  althougb 
such  a  contract  will  not  ordinarily  be  speclflcal- 
ly  enforced,  such  relief  may  be  granted  wbeD 
from  any  proper  cause  It  Is  plain  that  the  rem- 
edy St  law  Is  Inadequate. 

"'lllIamBOD,   62    Fed.    Bep. 


And  In  Krohn  i 
869.  Affinncd  In  13  C.  C.  j 
325,  66  Fed.  Rep.  6Ee.  tbe  <u 
modem  tendency  Is  towards  i 
rule  as  to  enforcl 
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:ree  for  speclflc  enfor 

And  Bumgordner  v.  Leavltt.  SS  W.  Vs.  194, 
12  L.  B.  A.  773,  13  S.  S.  67,  holds  that  al- 
though as  a  general  rule  such  a  contract  will 
not  be  speclBcally  enfarced.  sucb  relief  may  ba 
granted  where  tbe  atock  has  a  unique  and  ape- 
clal  value  for  tbe  purchaser,  tbe  loss  ot  which 
cannot  be  fully  compensated  by  damages  at  law. 

And  In  Cushmaa  v.  Thayer  Mfg.  Jewelry  Co. 
76  N.  T.  BOS,  82  Am.  Bep.  81S.  AOlrmIng  7  Daly. 
330,  which  was  an  action  to  compel  the  corpora- 
tion to  transfer  the  atock  on  Its  books,  tbe  court 
made  a  statement  to  tbe  aams  effect. 

And  la  Sank  v.  Union  B.  8.  Co,  S  Ptalla.  499, 
which  was  s  simllsr  action,  the  court  held  that 
a  contract  for  the  sale  of  stock  might  be  spe- 
clOcally  enforced  where  the  stock  has  no  known 
VBlne. 

And  Hanton  v.  Bay,  IS  B.  I.  672.  29  Atl. 
908,  holds  that  a  contract  for  the  purchase  ot 
atock  will  ba  speclfleally  enforced  where  It* 
value  Is  uncertain  and  not  eaally  aieertalnable, 
and  that  this  la  especially  tbe  case  where  tha 
stock  Is  not  obtainable  elsewhere  and  the  pur- 
chaser has  made  a  valid  agreement  for  tbe  dis- 
posal of  the  same,  aa  In  such  esse  he  waata 
the  itock  <n  speiHe. 

Duncnft  v.  Albrecht,  12  BIm.  180,  holds  that 
a  contract  for  the  sale  of  railway  atock  may  ba 
speclQcBlly  enforced,  as  tbe  number  of  shares 
Is  limited,  and  they  are  not  always  to  be  had. 

And  Fma  v.  Booghton,  0  Colo.  818,  AlBrmed 
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«Bma  ft  binding  ftnd  ab«o1at«  BgrMmeot,  uid 
one  which  cui  be  BpecificaJl;  enforced. 

Waterman,  Spec.  Perf.  1  200;  Willard  t. 
TayUie,  8  Wall.  6S7,  19  L.  ed.  BOI ;  Corson 
T.  Mtilvany,  49  Pa.  08,  88  Am.  Dec.  485 ;  Bos- 
ton i  M.  tt.  Co.  T.  Barllett,  3  Cuah.  224 1  22 
Am.  A  Eng.  Enc.  Law,  pp.  1020,  1021. 

Voting  truBt  agreeinenU  intended  to  put 
the  TOtiDg  power  of  a  corporation  in  the 
bands  of  one  or  two  peraona  hava  uniformly 
been  held  void  by  the  courts. 

Shepoug  Voting  Trvtt  CoMt,  80  Conn. 
£77,  24  AU.  32  J  Cone  t.  Buttell,  48  N.  J. 
Eq.  21S,  21  Atl.  84T;  Barvey  t.  LinviUe 
Improv.  Co.  118  N.  C.  093,  32  L.  R.  A.  ESS, 
£4  S.  E.  4SB;  Most*  y.  8oott,  84  Ala.  BOB, 
4  So.  742;  Clarke  v.  Central  R.  &  Bkg.  Co. 
16  L.  R.  A.  683,  SO  Fed.  Rep.  338;  Bmitk  v. 
Ban  Francimo  d  N.  P.  R.  Co.  116  Cal.  684, 
36  L.  B.  A.  300,  47  Pac.  682. 

In  Bjtn  T.  DenTcr  Clrds  R.  Co.  IS  Colo.  OBH,  22 
Psc.  asl,  holds  thic  a  CDDtnct  to  transfer  mln- 
Ids  stock  will  b«  speelflesltjr  enforced  wbeie  the 
numlwr  of  shares  is  limited,  tbej  have  no  Sied 
«r  marketable  falne,  are  not  selling  on  the  stock 
boards,  and  are  not  quoted  In  the  commerdsl 

And  Treasurei  t.  Commeidsl  Coal  Ulo.  Co. 
28  Csl.  890,  holds  that  an  s(reement  for  the 
transfer  ot  nich  stock  will  be  SDeciaeall;  ea- 
torced  where  It  la  of  Oactustlni  and  uncertain 
valne.  and  has  s  peculiar  Talue  to  one  ac- 
quainted with  the  affairs  ot  the  company,  and 
the  market  value  la  often  dllBeult  to  aubatan- 

And  White  t.  Schuyler,  81  How.  Pt.  88,  holda 
that  an  agreement  to  reconvey  atock  In  a  aCcsm 
towbost  BuoclaClon  will  be  apeclflcally  enforeed 
where  the  atock  ta  of  anoertaln  valae  and  sales 
are  Intrequent.  and  It  la  dlOlcult.  If  not  Irnins- 
■Ible.  to  do  Justice  by  awarding  damages. 

Engelbardt  t.  Heck.  86  FItLab.  L.  J.  204.  as 
digested  In  Pepper  A  Lewis's  (Pa.)  Dig.  vol.  G. 
col.  86B5,  SQGfl,  holda  that  s  mere  allegation 
that  the  stock  agreed  to  be  conveyed  ii  of 
"great  and  iDdetermlnate  value"  Is  iDauIOclent 
to  give  a  court  of  equity  lurlsdlcllou  to  decree  : 
■pcclOc  performance.  . 

Norrlatawu  Traction  Co.  v.  SIlDgluIt.  T  Mont.  \ 
Co.  L.  Rep.  83.  as  digested  In  Pepper  A  Lewla'a 
Dig.  vol.  B.  col.  80S4.  holds  tbat  an  agreemeat 
by  stockboldera  In  a  street  railroad  company 
to  transter  their  clock  to  a  traction  company 
when  it  ahould  be  organized  will  be  apeclQcally 
enforced,  where  auch  atock  la  neceasary  to  the 
trscIloD  company  for  the  purposes  of  Ita  organ- 
IsstloD,  and  It  Is  uccessary  for  It  to  control 
■uch  stock  or  the  purposes  of  Its  chsrter  will 
b*  detested. 

An  agreement  by  s  stockholder  that  on  his 
death  bis  shares  fdiall  be  appraised  by  the  di- 
rectors and  pDrchssed  by  the  corporation  If  It 
■o  elects  mil  be  speclfleally  enforced  agnlnat 
■     ^  In  the 


Mr.  Rjan  deflnitelj'  agreed  to  buy  thi» 
stock. 

Notwithstanding  tbe  cootract  stipulates 
for  the  payment  of  liquidated  damages  in 
case  of  failure  to  perform,  the  court  may  de- 
cree specific  performance  unless  an  option, 
for  pajTment,  instead  of  performance,  be  giv- 
en in  the  contract. 

WaUrman,  Spec.  Perf.  g  22;  Boward  v. 
Bopkym,  2  Atk,  371;  SJeinner  v.  DaytOHr 
2  Johns.  Cb.  626;  City  Banle  v.  Bmith,  3  OiU 
&  J.  26fi;  Hahn  r.  Concordia  8oe.  42  Hd. 
460;  Oillit  v.  Boll,  T  Pbila.  422,  2  Brewat. 
(Pa.)  342;  Pom.  Spec,  Perf,  i  60;  Dooley  v. 
Watton,  1  Gray,  414;  Booker  v.  Pynchon,  3- 
Gray,  660;  French  v.  Uaoale,  2  Dm.  &  W- 
260;  Lon;  V,  Botoring,  33  Beav.  585;  Jone* 
V.  Heavent,  L.  R.  4  Ch.  Div.  636. 

When  an  option  is  taken,  and  the  party- 
witbin  the  time  and  under  the  termi  exer- 

The  Inaolvency  of  the  vendor  Is  also  a  ground 
for  holding  the  remedy  at  law  Inadequate. 

Tbua  In  Draper  v.  Stone.  Tl  Me.  1TB,  the 
contract  waa  enforced  where  the  purchase  price- 
had  been  paid  and  the  vendor'a  eatata  was  In- 

And  Amea  v.  Whltbeck,  ITS  III.  458,  53  N.  B. 
neg,  holda  that  a  contract  by  a  corporation  to- 
tranater  Its  stock  la  consideration  ot  services 
to  he  performed  by  the  vendee  will  be  spcclfl- 
cally  enforced  where  the  eoriraratlon  Is  Insol- 
vent and  the  value  of  the  stock  Is  rlc:iendcnt  on 
the  title  to,  and  encumbrancea  on,  real  eatatc  of 
which  the  corporation  has  been  fraudulently 
deveated. 

The  courts  of  tbia  country  an  inclined  to- 

refuae  the  remedy  by  apeclflc  performance  to 
the  vendor  on  the  ground  that  the  only  purpose 
of  the  vendor  la  to  recover  the  purchase  price- 
tor  which  tbe  remedy  at  law  Is  adequate. 

Thus.  In  Ulssaoi  v.  Parrlsh.  41  W.  Va.  flSfl. 
24  S.  E.  SOO,  apcclSe  performance  waa  refused 
on  that  ground. 

And  In  Jonca  v.  Newball,  US  Uaaa.  344.  lb 
Am.  Rep.  OT,  such  remedy  was  refused  OD  the 
ground  that  all  tbat  waa  to  be  done  by  the 
parchaaer  was  to  psy  sn  Instalment  on  the  puf 


:rlbe  for  atock  Ii 
■mpany  to  be  Incorporated  waa  refused. 
Kor  casea  where  the  vendor  has  been  allowed 
maintain  auch  an  action  on  the  ground  tbat 
e  remedy  should  be  mutual,  see  Infra.  I.  d. 
An  agreement  to  purchase  stock  at  a  fair  price 
tbe  corporation  ahould  fall  or  refuse  to  give 
mployment.  auch  price  to  be  de- 
partlea  could  not 
.  eclflcsDy  enforced 
t  appear  that  there  Is  not  sn 
St  law.     Noyea  v.  Marsh,  1X8 


Ined  by  arbltr 


aold  0 


the  n 


s  tbe 


remedy  at  law    la    Inadequate.     New    Engla 
Trust  Co.  V.  Abbott,   162  Mass.  148,  27  I^  R. 
A.  271,  38  N.  K.  482. 

And  Northern  C.  R.  Co.  v.  WalwoKb,  193  Pa. 
207,  44  Atl.  253,  holda  tbat  an  action  will  He 
for  tbe  specific  performance  of  a  contract  for 
the  purchase  of  nearly  all  the  atock  of  a  par- 
ticular corporation,  as  the  atock  cannot  be  pro- 
cured on  tbe  market. 

For  esses  where  the  purchase  Is  sought  to  be 
enforced  to  enable  the  purchaser  to  secure  con- 
trol ot  the  corporation,  see  infra,  I.  a 
CO  L.  R.  A. 


MnsB.  2Se. 

Hnch   contrBclB  may  be  enforced  st  the  1n- 
of  the  vendor  in  order  to  relieve  htm. 
E  to  bis  ownership  of  the 


Thus,  in  Austin  &  M.  C.  R.  Co.  v,  Olllasple,  54 
N.  C.  (1  Jones.  Kq.)  261,  an  apreemcnt  to  take 
a  certain  proportion  ot  the  Hhorea  which  an- 
other might  subscribe  for  a  railroad  not  yet  in  - 
existence,  the  subscriber  taking  heavy  burdens 
wltb  s  dim  prospect  of  future  advantage,  was 
■peclflcsUy  enforced  on  the  ground  tbst  the 
remedy  at  taw  was  Inadequate. 

And  In  Ashe  v.  Johnson.  5B  N.  C.  (2  Jones, 
Eq.)  149,  tbe  coert  stated  that  It  inclined  t» 
the  opinion  tbat  such  a  contract  would  be  »• 


looa 


Rtar  t.  HcLahb. 


eiaea  th«  option,  the  eontraet  tben  bMomea 
juit  %a  binding  as  if  there  bod  never 
option,  and  !■  enloreeable  \tj  a.  court  o( 
equity  in  a  decree  for  Bpcclfle  performftne«. 

Waterman,  Spec.  Perf,  1  200;  Corton  t. 
Uvlvany,  49  Pa.  B6,  86  Am.  Dec.  48S;  Bol- 
ton d  M.  R.  Co.  y.  BartMt,  S  Cush.  224; 
Perkins  v.  Eadsell,  50  HI.  216;  WilUani  v. 
Tajfloe,  8  Wall.  657,  IS  L.  ed.  COl. 

An  agreement  locJcing  to  a  cbange  of  the 

.   officers  of  a  corporation  is  not  unlawful  if 

the  party  who  is  to  be  allowed  U)  name  the 

now  directors  or  other  officials  is  at  the  time 

of  so  doing  the  owner  of  a  majoritj'  of  the 

Cook,  Corp.  !  622;  Bame»  v.  Brouht,  80  N. 
Y.  52T ;  Uoblcy  v.  Morgan  (Pa.)  6  Cent  Rep. 
627,  6  AU.  QM;  QatkeU  v.  King,    11   Sut, 

The   Itock   of  the   Seaboard   &  Roanolce 

foiMd.  the  point  belni  raised,  thoogh  aot  di- 
rectly InTolTed. 

Tor  eases  where  the  contrsct  Is  speciflnllir 
enforced  at  the  Tendor'a  Instance  to  indemnll; 
him  asalnst  (ntUM  liability  on  the  stack,  see 
intra,  I.  (. 

h.  OtAor  proparftr  tnvolvtd. 

The  court  has  In  some  eaies  been  held  to  hsTs 
Jurisdiction  on  tbe  ground  that  tbs  ule  of  land 
la  alio  Involved. 

Thus,  In  Perln  v.  Heglbbcn.  g  C.  C.  A.  «4B,  B 
V.  8.  App.  848,  S3  Fed,  Rep.  86,  afflrmiDK  on  this 
point  49  Fed.  Ecp.  1S8.  a  cantiaet  to  purcbase 
■II  Ihe  slock  of  ■  dliLlllar;  companr  was  specif- 
ically enforced  asBlnst  tbe  puicbaier  on  tbe 
BTonnd  that  the  real  ttaoaictlon  was  Ibe  sslo 
of  alt  the  property,  both  res!  and  personal,  of 
the  company. 

And  Burton  v.  Shot  well,  13  Buab,  27 1. 
holds  that  a  contract  to  eicbange  stock  for  land 
may  be  specincallf  enforced  at  the  InatBoce  of 
either  party,  and  the  tact  that  the  parly  agree- 
Ing  to  eicbange  the  stock  does  oot  have  It,  does 
not  have  any  ellect,  as  It  Is  the  land  whicb 
■Ives  Jurisdiction, 

And  [jciicb  V,  Fot>es,  11  Gray,  SOO,  Tl  Am. 
Dec.  732,  holds  that  an  sxreement  for  the  trans- 
fer of  shares  may  be  enforced  In  eiiulty  where 
It  forms  part  of  a  contract  for  the  aale  of  Lond. 
and  the  lult  Is  broUEht  tor  the  transfer  of  the 
land  aa  we!l  as  for  tbe  transfer  of  tbe  sharea. 

But  Jones  v.  Newhalt.  IIG  Mass.  244.  IS  Am, 
Bep.  67,  holds  that  an  action  for  the  sale  of 
pruperty  IncltidlcB  both  land  and  stock  will  not 
lie  where  all  tbat  Is  Co  be  done  by  the  par. 
cbaser  Is  tbe  payment  of  an  Instalment  an  the 
pnrcbase  price,  as  the  remedy  at  law  Is  sde- 

Rckaleln  v.  Downing.  S4  N.  H.  248,  9  Atl. 
C2S.  holds  thsC  a  contract  to  convey  stock  In 
payment  for  a  yscht  will  not  be  enforced  st  the 
lostanc*  of  the  seller  of  tbe  yaebt  so  as  to 
entitle  him  to  receive  Che  stock  on  the  gronnd 
tbat  the  ['ontract  for  the  sale  of  the  yacht  mlgbt 
be  enforced  sgalnsc  him,  aa  a  contract  will  not 
be  specifically  enforced  In  favor  of  one  party 
because  It  might  be  by  tbe  otber.  If  Che  former's 
remedy  at  law  la  adequate. 

In  Ross  V.  DnIon  P.  B.  Co.  Woolw.  26.  Fed. 
Caa.  No.  IS.OSO,  the  court  held  that  ■  coucract 
to  deliver  shsrea  In  a  railroad  company  could 
not  be  specifically  enforced,  where  It  was  parC 
•t  an  entire  contract,  another  part  of  which 
was  to  deliver  Eovemment  bonds  which  was  un- 
enforceable, sod  the  consideration  far  tbe  agres- 
BMsit  was  an  nnencnted  contract  to  conKmct 
Wlklt.  A. 


coramereial  v 

Only  a  fetv  share*  are  obtainable  at  pur- 
chase i^n  the  open  market,  and  it 
would   be    wholly  Impracticable  and  impos- 


to  be  sold  by  McLane,  Watts,  and  Robinson. 

Under  such  circumstances  a  contract  for 
the  tale  of  shares  of  ttotk  ivill  be  specifically 
enforced. 

OoltKohalk  T.  aiein,  as  Md.  51,  13  Atl. 
628;  Cook,  Corp.  337;  Duncvft  v.  Albrechl, 
12  Sim,  189;  Parith  v.  PaHsk,  32  Beav.  207 ; 
Poole  V.  MiddUton,  29  Bcav,  646;  Chealv  v. 
Ktmcard,  3  DeO.  4  J.  27 ;  Todd  v.  Taft,  7  Al- 
len,  371;  Baldain  r.  Com.    II    Busb,   417; 


&  T.  Lead.  Caa.  in  Bq.  pp.  914-923. 


e,  Trtttt  tnvolvad. 

tn  several  cases  tbe  court  haa  been  held  to 
have  Jurisdiction  on  tbe  ground  that  a  trust  Is 

Thus.  Dletrlcb  v.  Tyson,  4  Fblla.  3S2,  holds 
that  an  agreement  by  one  holding  atock  In  trust 
for  another  to  transfer  It  to  him  when  required 
will  be  apeclfically  enforced. 

And  Jobason  v.  Brooks.  B3  N.  Y.  387.  Affirm. 
Ing  14  Jones  &  B.  13,  bolda  tbnt  ■□  agreeuienc 
by  one  person  to  purchase  tor  soother,  with 
money  furnished  by  tbe  latter,  stock  In  a  min- 
ing company,  will  be  specifically  enforced  by  com- 
pelling tbe  transfer  of  the  stock  to  tbe  one  fur- 
nishing the  money,  aa  a  quasi  Qduclary  celallou 
was  thereby  eatabllshed. 

And  Kimball  v.  Morton.  9  N.  J,  Eq.  28,  S3 
Am,  Dec.  821.  holds  that  an  agreement  by  tbe 
transferee  of  stock  to  transfer  a  certain  part 
to  another  person  spcdBed  will  be  speelflcfllly 
enforced  on  the  ground  tbat  a  tmat  was  thereby 
created. 

And  Draper  t.  atone,  71  Me,  175,  holds  that 
an  aereenient  by  the  transferee  of  stock  wilhout 
consideration  to  retranater  It  when  requested 
will  be  specifically  enforced,  as  the  stock  Is  held 


an  agreement  on  a  valuable  ci 

ain  stockholders  to  assign  a  specified  per 

their  stock  to  another  will  be  apedflcalty 


llamson,  13  C.  C.  A.  608,  31   tl.  3,  App,  B25,  86 
Fed.  Rep.  6S5,  Affirming  62  Fed,  Rep.  869. 

And   Cowles  v.   Whitman,   10  Conn.    121.    23 
Am.  Dec.  60,  holds  that  where  stock  In  piircbased 


>e  by  a: 


n  agre 


lent  that  the 
bates  which  tbe  former  shall  be  unable  to  take 
ud  pay  for,  and  such  former  persi^u  decides 
hat  she  cannot  pay  tor  any  of  tbe  stock,  the 
itter  on  paying  tbe  entire  amount  Is  entitled  to 
.  decree  transferring  tbe  sbsres  to  him,  on  the 
round  that  a  Crust  In  bis  fsvor  was  thereby 
rested. 


Goodwin  Gas  Stove  A  Meter  Co.'s  Appeal. 
Ill  fa.  S14.  12  Atl.  T3C,  holds  that  an  action 
for  tbe  specific  performance  of  a  contract  for 
the  purchase  of  stock  may  be  malotatned  where 
tbe  transfer  la  subject  to  a  trust  Imposed  by  tbe 
partlea,  snd  the  purchaser  cannot  avail  him- 
self of  the  stock  as  bis  own  until  It  Is  relieved 
of  tbe  trust. 


ZM 


HaktiiAKu  Coqbt  of  Atpeaia 


Apr., 


Mr.  Elilia  Boot    also  for  appellant. 

Meaars.  John  Freatlaa  Fa«  and  1711- 
Il*m  A.  Flilier,  for  appellees: 

The  contract  sought  to  be  Bpeciflcall;  en- 
forced is  lacking  in  the  eeaential  element  of 
absolute  contractual  obligation  ag  against 
tlie  contracting  parties  respectively. 

If  it  can  by  any  ju9t  construction  of  ite 
terms  be  treated  as  a  completed  contract 
binding  on  the  committee  and  their  then  aa- 
Bociates,  it  is  lacking  in  the  element  of  mu- 
tuality, always  insisted  upon  as  an  essential 
requisite  to  the  specific  performance  of  any 
contract;  and  this  mutuality  is  to  be  detei- 
mined  by  the  contract  itself,  without  refer- 
ence to  the  acta  of  the  parties,  or  either  of 
them,  subsequent  to  its  execution. 

Duvatl  ¥.  ilyert,  2  Md.  Ch.  401;  King  t. 
WaTfield,  67  Md.  246,  »  AU.  639;  Oeiger 
V.  Oreea,  4  Gill,  476;  Tyam  y.  Wattt,  7  Qill, 


124;  /filler  v.  Orag,  10  Md.  298,  $9  Am.  Dee. 
135;  Gelsion  v.  Sigmand,  27  Md.  343;  Hakn 
V.  Concordia  8oe.  42  Md.  465 ;  Lj/nn  v,  Balti- 
more d  0.  R.  Co.  SO  Md.  413,  45  Am.  Rep. 
741;  Baltimore  £  0.  R.  Co.  v.  Brydon,  6fi 
Md.  198,  3  Atl.  306;  WilUoa  v.  Salomon, 
B3  Md.  211,  34  Atl.  774;  Rutland  Marble  Co. 
V.  Ripley,  10  WaJ].  339,  19  L.  ed.  955 ;  Fry, 
Spec  Perf.  3d  Am.  ed.  chap.  3,  gf  114,  127 
128,  138;  Pom.  Spec.  Perf.  I  50. 

The  "memorBndum  of  understanding  and 
agreement"  of  October  6,  1896,  contains  pro- 
visions nhich  render  it  void  aa  against  pub- 
lic policy,  and  which  are  sufficient  to  prevent, 
upon  the  application  of  either  party,  t,  de- 
cree for  its  specific  performance.  There  be- 
ing in  thi*  contract,  in  its  last  clause,  a  man- 
ifestly illegal  provision  exacted  by  the  appel- 
lant for  his  protection  and  in  order  to  i^ve 
him  the  "control  of  the  corporation,"  which 


And  [laser  T.  Reed,  11  Oblo  St.  62e,  holds 
that  an  agreement  \tj  one  person  that  Lf  another 
will  subscribe  and  par  (or  railroad  stock  tile 
former  will,  at  the  end  t>t  a  speclHed  time,  par 
bltn  ttie  amount  paid  with  luterem,  ma;  be  spe- 
clBoallr   enforced  agaAnit:   the  parctiaser. 

d.  Uutuaiity  ot  remedy/. 

Id  aome  cases  It  baa  been  held  that  the  vendor 
could  maintain  an  action  for  spcciQc  perfona- 
aace  on  the  ground  that  luch  an  action  was 
available  to  the  purctiaoer. 

ThoB.  With;  V.  Cottle.  1  eim.  k  8tu.  1T4, 
Turn.  &  R.  78,  1  L.  J.  Ch.  1T7,  holds  that  an 
agreement  for  the  sale  ol  atock  dividends  majr 
be  speclflcaltr  enforced  by  the  vendor,  as  such 
remedr  Is  avallaltle  to  the  vendee,  and  the  rem- 
edy mast  be  mutual. 

And  Bumgardner  v.  Leavltt,  SB  W.  Ta.  104, 
IS  L.  R.  A.  Tie.  13  B.  E.  67.  holds  tbat  an  agree- 
ment to  purchase  stock  vhlcb  the  purchaser 
would  be  entj^led  to  enforce  against  the  vendor 
ma;  be  enforced  by  the  latter  against  the  former 
on  the  ground  of  mutuality  of  right  and  remedy. 

But  Northern  C,  R.  Co.  v.  Walworth,  193  Pa. 
SOT,  44  Atl.  sna,  holds  tbat  specltle  performancB 
will  not  be  denied  to  Cbe  purchaser  on  tbe 
gronnd  of  lack  of  mutaaJlty,  when  an  action  for 
1  con  Id  bave  tieen  maintained  by  tbe 
r  l(  the  purcbaser  had  refused  to  complete 
[Be  contract,  even  It  be  could  not  have  main- 
tained an  action  for  specific  performance. 

And  Eckstein  v.  Downing,  64  N.  B.  248,  6 
Atl.  626.  holds  tbat  a  contract  to  convey  stock 
In  payment  tor  a  yacbt  will  not  be  speclScally 
enforced  at  tbe  Instance  of  the  seller  of  tbs 
yacht,  so  as  to  entitle  bim  to  receive  the  stock 
on  tbe  ground  tbat  tbe  contraeC  for  tbe  sale  ol 
tbe  yacht  might  be  enforced  against  him,  aa  a 
contract  wItt  not  be  apeclQcally  enforced  In 
favor  of  one  party  because  It  might  be  by  the 
other  If   Che   former's  remedy  at   laar  la  ads- 

For  lack  ot  mutuality  aa  a  defenae,  aee  Infra, 
II.  e. 


A  contract  for  tbe  purchase  of  stock  will  not 
be  apeclDcall;  enforced  to  enable  the  purcbsaer 
to  obtain  control  of  the  corporation. 

Tbua,  In  Poll'a  Appeal,  01  Fa.  434.  86  Am. 
Rep.  671,  such  relief  was  refused  on  tbe  ground 
tbat  the  purpose  for  which  specific  performance 
waa  aougbt  was  against  public  policy. 

And  Bigg  V.  Beading  k  S.  W.  Street  R.  Co. 
90  L.  S.  A. 


191  Pa.  298.  43  Atl.  212.  holds  tbat  epeclflc  per. 
formance  will  not  be  decreed  for  such  purpose, 
as  such  fact  Is  no  element  from  wbicb  to  Infer 
Impracticability  In  compulation  of  damaeea 

And  the  main  case  holds  that  the  contract 
will  not  be  spcclflcally  enforced  where  such  It 
the  purpose  of  the  purchaser,  and  tbe  enforce- 
ment of  the  contraot  would  not  be  equitable 
even   If  It   would   be    legal,   altbough   tbe  stock 

difficult  to  ascertain. 

But  O'Neill  1.  Webb.  T8  Mo.  App.  1,  holds 
that  aa  agreement  to  transfer  nock  aufflcleat 
to  make  tbe  transferee's  holding  egnal  to  one 
half  the  entire  stock  will  be  apecldcally  en. 
forced,  as  tbe  caae  Is  an  exceptional  one.  and 
an  adequate  remedy  does  not  eilot  at  law. 


f.  To  tmdemntfy  li 


r  agalittt  UoMKty  o* 


In  England  a  stockholder  Is  relieved  from 
further  aeblllty  on  tbe  stock,  wbere  a  transfer 
thereof  Is  made  on  the  books  of  tbe  company, 
and  In  several  cases  a  contract  for  the  transfer 
of  stock  has  been  speclDcally  enforced  at  tbe  1n- 
atance  of  the  vendor  to  compel  the  purchaser 
Co  complete  tbe  purchase  by  registering  tbe 
transfer  so  tbat  It  may  be  eatered  on  tbe  com- 
pany's  books,    or  otherwise   Indemnifying   tbs 

Tbua,  In  Coles  v.  Brlstowe,  L.  B.  6  Eq.  14S. 
tbe  court  says  tbat  it  Is  settled  tbat  a  bill  for 
specific  performance  ot  a  contract  to  purchase 
shares  la  maintainable,  and  tbat  In  a  great 
majority  of  eases  tbe  object  Is  Co  oblige  tbe 
purchaser  to  Indemnify  tbe  seller  against  tbe 
liabilities  attached  to  the  aharea  in  tbe  ahap* 
of  calls  and  otberwlaa. 

And  Bodgklnaon  v.  Kelly,  I^  R.  6  Eq.  49«, 
37  L.  J.  Cb.  N.  8.  887.  16  Week.  Rep.  1078. 
holds  that  «  purchaser,  wbo  pays  tbe  purcbasa 
price  and  takes  a  transfer  from  tbe  seller,  but 
falls  to  execute  a  tranater  himself,  or  have  It 
registered,  may  be  required  to  specifically  per- 
form tbe  contract  so  as  to  Indemnify  tbe  seller 
from  liability  for  future  calls. 

A  similar  declalon  was  rendered  In  Penwick 
V.  Buck.  24  L.  T.  N.  B.  2^^,  IS  Week,  Bep.  597 : 
Sheppard  v.  Murphy,  IB  Week.  Rep.  948,  Ir. 
Rep.  2  Gq.  S44,  Reversing  Ir.  Rep.  1  Bq.  490 ; 
and  Uusgrave  A  Hart's  Case,  L.  R.  5  Eq.  193. 
37  L.  J.  Ch.  N.  8.  161,  16  Week.  Rep.  247. 

In  the  following  cases  tbe  right  of  tbe  vendor 
to  maintain  an  action  to  compel  the  purchaser 
to  complete  the  contract  in  order  to  Indemnify 
bim  against  llabllltj'  on  hla  atoek  la  not  qnes- 
tloned  In  any  manner,  the  point  at  lame  belnc 


Rtin  t.  HcLaki. 


SOT 


vsa  his  leading  purpose  in  his  contemplated 
purchase,  bis  application  for  epeciflc  pei- 
lormance  mnat  be  denied,  even  although  he 
abottld  renounce  the  benefit  of  such  provi- 


Fremonl  y.  Stone,  42  Barb,  1B9;  Fall's  Ap- 
peal, 81  Pa.  434,  36  Am.  Rep.  871 ;  Gu«rn»ey 
T.  Cook,  12Q  Mass.  501. 

The  granting  of  speciflc  performance  reata 
in  the  Eound  discretion  of  the  court,  which 
will  never  be  everted  in  respect  of  a  contract 
relating  to  the  sale  of  corporate  stock,  aa 
here,  in  the  absence  of  speciu  and  controlling 
-circumstaaceB,  and  in  the  absence  also  of  a 
-clear  equity. 

Lehmann  v.  MoArtkuT,  L.  R.  3  Ch.  G04; 
Bametl  v.  Yielding,  2  Sch.  ft  Lef.  6S4;  Rigg 
V.  Rfoding  it  B.  W.  Street  fl.  Co.  IBl  Pa. 
298,  43  Atl.  212. 

The  pooling  agreement  waa  entirely  valid. 


parUcularly  as  it  did  not  withdraw  from  tba 
stockholders  their  power  to  cast  their  votes, 
but  onij  affected  in  a  qualified  manner  their 
power  to  give  proxies;  thus  affecting  onlj 
the  method  of  voting,  which  does  not  exist  at 
common  law,  and  having  a  tendency  to  in- 
duce the  stockholder  to  attend  the  stock- 
holders'  meetings  in  person,  which,  if  the 
avermenta  of  the  bill  are  to  be  regarded,  is  in 
the  tine  of  good  public  policy. 

Taylor  V.  Qriaaold,  1*  N.  J.  L.  222,  27 
Am.  Dec.  33;  Smith  v.  San  FrancUco  d  tf. 
P.  R.  Co.  116  CaJ.  G84,  36  L.  R.  A.  306,  47 
Pae.  662. 

Mr.  J,  S.  Iieminoa,  also  for  appellees: 

It  was    simplj    impossible  that   a  set  of 

business  men  dealing  in  large  figures  could 

have  arranged  the  understanding  of  the  6th 

without  any  reference  to,  or  without  having 

with,  a  paper  which  con- 


the  pursbaMr'B  liability  under  the  cent 
Rennle  v.  Horrla.  L.  R.  13  Bq.  203;  Bhi 
Fisher,  2  De  G.  A  B.  II :  Kvans  v.  Woofl,  L.  R. 
K  £41.  9.  n  U  T.  N.  8.  IBO.  16  Week.  Rep.  ST.  37 
L.  J.  Ch.  N.  8.  ISQ :  Emmenon's  Case.  L.  R.  1 
Cb.  433 ;  BawklDS  v.  Maltbj,  L.  R.  3  Ch.  168, 
.38  L.  J.  Cb.  S.  S.  313.  17  L.  T.  N.  S.  3ST  ; 
Wjnne  v.  Price,  B  De  G.  A.a,  810,  13  Jur.  296, 
S  Uailwa;  Cas.  46D  -.  Cniae  v.  Peine,  L.  R.  S  Sq. 
«11.  37  U  J.  Ch.  N.  B.  711,  10  L.  T.  N.  8.  127, 
17  Week.  Hep.  44 ;  Shepherd  V.  Gillespie.  I,.  ~ 

2  Ch.  764,  88  L.  J.  Cb.  N.  B.  AT,  IS  Week.  Re 
1133,  19  L.  T.  N.  e.  19S.  AISrmB  L.  R.  D  £ 
293.  37  L.  J.  Cb.  V.  8.  33S,  IB  L.  T.  N.  S.  2 
]S  Week.  Rep.  243  :  Paine  t.  HatchlnsoD,  L. 

3  Ch.  388,  AtBrmlng  I,.  R.  3  Bg.  a! ;  Jackson 
Cocker.  4  Beav.  DS.  10  L.  J.  Cb.  N.  8.  236,  2 
Rallwa;    Cai.    838 ;    Odeaaa    Tramwars    Co.    v. 
Menflel,  U  R.  8  Ch.  DIt.  23S,  *T  L.  J.  Ch.  N.  8. 
MO,  88  L.  T.  N.  8.  781,  28  Week.  Hep.  887. 

II.  Defentet. 

a.  Vneertatntji  and  incomplstenett  of  eonlraet. 

A  contiict  [or  tbe  purchase  of  corporate 
stock  must,  like  other  coatracta.  be  certain  and 
complete  In  order  to  be  aped  a  call;  enforced. 

Thus,  a  contract  for  the  purchase  of  stock 
for  (lO.GOO.  $8,000  of  which  la  to  be  paid  in 
rath  and  the  balance  to  be  paid  bj  the  pnrcbaa- 
«r  as  It  suits  him  at  any  time  within  Ave  years, 
with  InFereat  at  a  apeclQed  rate  from  a  slvea 
■iMtt,  wttnout  any  further  agreement  as  to  the 
time  Dt  paying  principal  and  Interest  or  as  to 
tbe  time  lbs  stock  Is  to  i>e  transferred,  or  far 
any  semrlty  for  deferred  paycnenta.  Is  too  aa- 
certaln  for  apeclQc  enforcement  at  the  suit  at 
The  purchaser.  Todd  v.  Dlsmond  8tBle  Iron  Co. 
a  Houst.  (Del.)  872,  14  Atl.  27. 

An  application  for  a  specified  number  of 
■bares  in  a  Joint-stock  company  1*  sucb  an 
agreement  to  accept  sucb  sbsres  as  may  be 
-•peelScslly  enforced  when  tbe  shares  are  al- 
lotted to  the  applicant  by  tbe  company.  New 
Brunswick  A  C.  R.  A  Land  Co.  t.  Muggerldge. 
-4  Drew.  688. 

But  where  the  company  requires  certain 
things  to  be  done  by  the  applicant  and  states 
that  In  defaalt  tbareoC  tbe  sbsres  will  be  for- 
feited, there  Is  not  mch  an  acceptance  as  to 
make  tbe  contract  eaforceable  against  tbe  appli- 
cant. Oriental  Inland  Steam  Co.  v.  BrlggS, 
-4  De  G.  F.  «  J.  191.  81  h.  J.  Ch.  N.  B.  241.  8 
Jiir.  N.  8.  201.  tl^T.U.  8.  477.  10  Week.  Rep. 
12S. 


b.  Lack  of  contUemtUn, 

A  voluntary  promise  without  consideration  to 
tranater  stock  to  another  will  not  be  speciacally 
enforced.  Ulbbert  t.  UacklniLoa.  7B  Wla.  6T8. 
49  N.  W.  31. 

There  1>  a  auOclent  consideration  to  suthor- 
lie  tbe  specific  perEormance  of  the  contract 
where  one  agrees  to  accept  railway  ah  ares  on 
which  nothing  has  been  paid,  and  relieve  the 
trensferrer  from  all  liability  thereon  In  coaald- 
eritlon  of  tbe  agreement  to  transfer.  Cbeale  v. 
Keuward.  3  De  G.  &  J.  £T,  27  L.  J.  Ch.  N.  8. 
784,  4  Jur.  N.  S.  984,  B  Week.  Rep.  810. 

c.  Look  of  mutualittf. 

to   enable   either 
speciflc  performance. 

Thua  Hlsaam  v.  Parrlah,  41  W.  Va.  686.  24 
8.  E.  600,  holds  that  an  agreement  to  purchase 
■toek  will  not  be  enforced  at  tbe  suit  of  tbe  ven- 
dor, where  there  1>  no  agreement  on  his  part 
to  sell. 

And  the  main  case  holds  that  a  contract  to 
porchase  all  tbe  shares  of  stock  which  may  be 


with   s 


!  before 


date,  or  forfeit  a  anm  paid,  made  nlll 
knowledge  that  the  committee  represents  a 
laixe  amoont  of  stack  deposited  under  a  pool- 
ing agreement  for  voting  purposes,  by  tbe  terms 
of  which  DO  sale  or  transfer  shall  be  made  with- 
out tbe  consent  of  the  holders  of  three  fourlha 
of  tbe  atock,  will  not  be  specifically  enforced. 
as  It  constitutes  only  an  offer  or  option,  and  la 
not  a  comiristed  contract  for  tbs  sale  of  tbe 
stock. 

And  8traabnrg  R,  Co.  T.  Bebtemacht,  21  Pa. 
220,  60  Am.  Dec.  49,  holds  that  an  agreement 
to  subscribe  tor  railroad  stock  If  the  company 
should  be  Incorporated  cannot  be  speclflcatly  en- 
forced (or  want  of  mutuality. 

But  speciflc  performance  of  an  agreement  to 
transfer  shares  In  a  company  to  be  formed  tor 
tbe  purpose  ot  working  certain  patents  will  not 
be  refused  after  the  promisee  has  tally  per- 
formed on  his  part,  on  the  ground  that  the  com- 
pany was  formed  ta  work  only  some  of  sucb 
patents,  and  therefore  the  contract  wss  not 
mutual  so  as  to  be  eolorceable  against  the  pron>- 
isee.     Turner  v.  Moy,  32  L.  T.  N.  8.  66. 

And  Sayward  v.  Hoaghtan.  US  Cal.  MS,  B1 
Pac.  853,  62  Psc.  44,  holds  tbat  a  contract  to 
transfer  stock  to  a  specified  person  within  a 
I  time  on  hia  paying  a  apecllled  amount, 
altboagb  only  an  option  aa  to  the  purchaser, 
will  be  enforced  where  a  tender  is  made  within 


Habtluid  Codbt  of  Appxau. 


Apr., 


tained  the   lole   MiUiority   upon   which  Uie 

"oommittee,  partiea  of  the  fltet  part," 

ACtii^.     It  uie  plaintiS  bad  facts,   or 
reprMentatloua,  to  show  tfaia,  h«  ahould  have 
■tated  them,-      , 
■lata  negative  bia 

Lamm  t.  Bun-ell,  69  Md.  276,  14  Atl.  682. 

To  have  ignored  the  pooling  agreement 
would  have  been  a  Bat  breach  of  contract  and 
trust,  which  would  meet  the  condemnaUon 
of  the  court  if  made  without  authoritf. 

Fry,  Spec.  Perf.  187,  i  407. 

The  court  ought  not  to  give  Ita  aid  toward 
•Dforcin^  the  Hpeciflc  performance  of  any 
•peculating  engagements. 

Perkina  v.  Wright,  3  Harr.  A  M'H.  326; 
Perm  v.  UeOulUntgh.  70  Md.  229,  24  AU.  424 ; 
Fry,  Spec.  Perf.  308. 


d.  Fraud. 

Speclflc  jwcformance  of  the  contc«Bt  maj  be 
refused  wben  Ktugbt  bj  one  bj  whose  Iraad 
the  other  was  Indnced  to  enter  Into  tbe  eon- 
tract. 

TbUK.  Todd  V,  T>lamoDd  Blate  Iron  Co.  8 
Boust.  (Del.)  3T2.  14  All.  27.  bold*  that  a 
tract  to  sell  stock  Co  the  MCretarr  of  the 
poratlon  will  not  be  ipeclDcnllT  enforced  a_ 
Instance  wbere  It  waa  to  his  knowledge,  worth 
mucb  mare  tban  the  contract  price,  and  he 
deavored  to  decelie  Ibe  seller  as  to  Its  va 
and  told  blm  that  be  did  not  know  where 
could  place  It,  .wblle  be  In  fact  wanted  It 
him  suit. 

But  tbe  contract  will  be  ipecincillr  enforced 
■^Init  the  purchaser,  altbougb  be  was  Induced 
to  make  the  purchaie  by  the  false  repreaenls. 
tlona  of  a  tblrd  person  oot  connected  with  eith- 
er party,  to  the  eHeet  tbat  he  bad  paid  far  tbe 
Bbarea  »nU  that  tbe  purchaser  would  merely 
bold  them  In  trust  tor  him.  Wilson  v.  Keating, 
7  Week.  Eep.  635.  4  De  Q.  &  J.  088.  AfBrmlng  28 
L.  J.  Cb.  N.  8.  805.  0  Jur.  N.  B,  815,  T  Week. 
Rep.  484.  27  Bear.  ISl. 

And  New  England  Trust  Co,  v.  Abbott.  102 
UasB.  148.  2T  L.-R.  A.  271,  38  N.  E.  432.  holds 
that  an  agreement  by  a  stockholder  that  on  his 
deslb  bis  shams  shall  be  sppnlsed  bj  tbe  dlree- 


i   puP 
elect,   will   ni 


Based  D 


refused   spec  I  lie  perforn 


Stock  to  be  Issued  to  him,  to  transfer  a  speclDed 
amount  of  sucb  stock  to  one  Bubacrlblog  for  oth- 
er slock,  will  not  be  spccincall;  enforced  where 
the  promisee  became  a  tllrpctor  In  the  corpora- 
tor the  transfer  of  the  stock  In  payment  for  the 
property  turned  over  to  tbe  corporation.  Kos- 
ter  T.  Fain.  41  App.  Dlv.  443.  58  N.  Y.  Supp. 
86B. 

Speclflc  performance  of  a  contract  for  the  pur- 
chase by  one  railroad  company  of  tbe  stock  ot 
anolber  railroad  company  will  not  be  refused  on 
the  ground  tbat  the  contract  Is  against  pnbllc 
policy.  Nortbem  C.  R.  Co.  T.  Walwortb,  lOB 
Pa  207,  44  Atl.  2B8. 
M  L.  R.  A. 


every  right  set  up  in  this  case  by  tlie  plain- 
tiS is  based  upon  his  rejection  and  denial  of 
tbe  pooling  agreement,  tiie  superior  and  well- 
defined  equity  of  that  paper  muat  prevail  in 
favor  of  signers  as  against  Ryan,  tbe  out- 
aider,  claiming  through  what  would  be  a 
breach  of  trust  on  the  part  of  the  committee, 
if  his  present  ciHitMitton  should  be  supported. 
Fry,  Spec.  Perf.  180,  S  407. 
Tbe  contract  must  be  stated  definitely,  and 
the  proof  must  conform  to  tho  statement; 
otherwise  performance  will  be  denied. 

2  Brantly,  Dig.  Specific  PerforauuKe, 
1177;  Semmet  T.  Worthington,  38  Hd.  298. 
Tbe  contract  must  be  sufficiently  certain 
and  definite  to  malie  the  coart  confident  tbat 
the  decree  wiU  enforce  tilt  ttat  agreement 
of  the  parties. 

Mlttt  V.  Burke,  2  Hd,  Ch.  S3S. 

t.  Claim  Mat  portaorsMp  oreatea. 
Specific  performance  of  a  contract  to  take 
shares  In  a  Joint-stock  company  sought  agn:DSt 
the  purchaser  was  refused  In  Bbeffleld  Cns  Coo- 
■amera'  Co.  v.  Barrlson,  IT  Beav.  204.  on  the 
ground  .that  It  was  virtually  a  contract  to  be- 
coiqe  a  partner  In  a  partnership. 

But  Id  New  Brunswick  Jk  C.  B.  &  Land  Co.  t. 
MuEgerld^.  4  Drew.  680,  1  Drew.  &  S.  rlGS.  thl^ 
court  refused  to  follow  the  preceding  ca^.  and 
held  tbat  such  a  contract  would  be  apeclltcally 
enforced,  as.  though  the  purchsser  could  put  an 
end  to  his  liability  as  a  shareboliler  Immediate- 
ly after  t«caTDing  such,  be  could  do  so  only  by 
transferring  tbe  shares  to  someone  else. 

A  similar  decision  was  reached  in  Oriental 
Inland  Steam  Co.  v.  Brlggs.  4  De  O.  V,  A  J. 
191,  81  L.  J.  Ch.  N.  8.  2*1,  B  Jur  N,  8.  201.  5 
L.  T.  N.  S,  477,  10  Week.  Rep.  125 ;  and  In  sev- 
eral other  cases  cited  In  tbla  note  an  action  tor 
speclflc  performance  was  maintained  against  a 
Joint-stock  company,  witbout  any  objection  be- 
ing raised  on  sucb  ground. 

g.  Lachu  or  doUiV  of  party  tetting. 

PromplnesB  on  tho   part  of  the  one  seeking 

enforcement  In  performing  on  bis  part,  and  In 

seeklnR  relief,  seems  to  be  especially  oecesssry 

In  this  class  of  eontracta  as  tbe  value  of  stock 

Thus.  Doloret  v.  BotbBohlld.  1  81m.  A  Stu. 
GDO.  2  L.  J.  Ch.  12B,  holds  that  time  Is  of  tbe 
essence  ot  a  eootract.  ss  tbe  price  Ot  tbe  stoA 
Is  subject  to  dally  variations  In  value. 

And  In  Dsrlsoo  V.  Davla  125  U.  S.  90.  31 
L.  cd.  635.  B  Sup.  Ct.  Rep.  825.  Afflrmlng  20 
Ked.  Rep.  3G3,  speclflc  performance  was  refused, 
where  suit  was  not  brougbt  until  flve  and  a  halt 
years  after  tbe  maturity  of  tbe  note  for  the  pur- 
chase price,  during  which  period  the  atock  had 
nearly  or  quite  doubled  In  value. 

And  Rogers  V.  Vsn  Nortwl<4,  87  Wle.  414.  68 
N,  W.  TST,  holds  that  a  delay  of  more  than  thi«» 
yenrs  In  bringing  suit  to  compel  the  transfer  ot 
stock  from  one  who,  after  agreeing  to  purchase 
It  for  another,  toot  the  title  In  his  own  nsme. 
will  prevent  relief,  where  tbe  one  for  whom  tbe 
purchase  was  to  have  been  made  possessed  such 
knowledge  as  would,  with  reasonable  diligence, 
have  led  to  a  disclosure  .of  si!  tbe  tacts,  and  tho 
stock  had  in  the  meantime  greatly  Increased  In 

And  Todd  V.  Diamond  State  Iron  Co.  8  Roust. 
Del.)  372,  14  Atl.  27,  holds  that  where  the 
ontract  provides  for  a  cash  payment  and  the 
balance  wUbIn  Qve  years,  and  no  payment  of 
any  kind  lias  been  made,  an  olTsr  to  pay  th* 


iDoa 


Brut  T.  HgLamx. 


so» 


Fowler,  J,  deliTered  Um  opinion  of  the 

The  bill  is  Uii»  cam  wma  filed  br  lloniaa 
T.  Ryan,  of  New  York,  agKinst  Louia  M«- 
lAue  utd  others,  for  the  speciBe  perfoim- 
knce  (rf  m  ill  aged  contra^it,  and  for  an  in- 
juncLion  to  reetraia  the  defendant!  from 
parting  with,  tranaferring,  or  encumbering 
ths  posseesiOD  of  taj  eertiftcat«a  of  stock 
held  bj  tbem,  retpectively,  of  the  Seaboard 
Company,  a  railroad  company  incorporated 
and  existing  under  the  laws  of  Virginia  and 
North  Uarolina.  Under  powers  granted  bv 
its  charter,  this  oompany  operates,  not  onlj' 
its  own  line,  extending  from  Portsmouth, 
Virginia,  to  Weldon,  North  Carolina,  with 
several  branchee  connected  therewith,  but  it 
also  controls  and  operates  eight  other  lines 
of  railroad,  the  names  and  lengths  and  ter- 
mini of  wMch  it  is  not  oeeessary  now  to 

wbole  sum  after  tbe  Qts  jears  bare  oiplred, 
and  after  tha  venOor  has  dlscorered  thai:  tha 
stock  U  worth  nrach  more  than  tha  contract 
price.  la  not  such  a  tender  at  will  anCltle  the 
par  chaser  Co  specltlc  performaDec. 

And  Wonson  v.  E'enno.  129  Uaia  410.  holdi 
that  a  tele  of  stock  by  a  Arm  will  not  be.  speclB- 
cally  enforced  after  Its  dlssolntlon  agslost  a 
member  who  did  not  know  ol  the  aile.  where  th« 
pnrcbaaer  might  bSTe  had  the  stock  trinafcrred 
on  the  books  o(  tbe  corperetlon  If  be  had  ap- 
plied at  BUT  time  wllbln  a  month  after  the  con- 
tract was  eiecnted,  but  did  not  apply  nntU  six 
monlbs  thereefcer,  when  tbe  firm  had  no  stock 
left,  and  Ita  value  bad  increased. 

A  contract  to  sell  all  the  stock  of  a  water 
compen;  cannot  be  speclQcall;  enCoroeil  b;  tha 
porchaaer  where  no  speclflc  time  (or  the  dellT- 
erj  of  tbe  stock  wKS  prortded  tor,  but  a  ca«b 
parment  was  rwiuired,  which  the  purchaser 
DCTer  made  or  tendered.  Wescott  T.  Mulvane, 
T  C.  C.  A.  iiS,  IS  D.  B.  App.  12S,  D8  Fed.  Rep. 
80G. 

In  New  Yoit  t.  Passaic  Boiling-Hill  Co.  30 
Fed.  Rep.  4T1,  specific  performance  was  denied 
on  the  groond  that  the  purchaser  waited  seren 
Tears  after  a  Barieader  of  the  agreemeat  was 
obtained  from  bim  before  brlnginE  suit,  st- 
thougb  he  claimed  that  such  ■orrender  was  ob- 
tained by  fraud. 

Id  Cbllhowie  Iron  Oj,  V.  Gardiner,  79  V*. 
30f>.  apeclSc  performance  of  an  asreement  to 
transfer  slock  for  land  belonglnE  to  the  wife  of 
tbe  party  seekinf  was  refused  where  be  refused 
to  give  a  deed  when  tbe  stock  was  tendered,  and 
for  Ore  years  thereafter,  snd  nntlt  two  years 
afler  the  corpora  I  Ion  bad  ceased  to  do  business, 
where  It  appeared  that  It  waa  bis  purpose  to  ob- 
tain the  money  for  tbe  land,  and  that  ha  did 
not  wlib  or  expect  to  obtaJn  the  stock. 

In  Wltby  T.  Cottle,  1  Sim.  A  8tu.  1T4,  Turn. 
*  R.  TS.  1  L.  J.  Ch.  ITT.  tbe  court  held  that  an 
objection  to  speclflc  performance  of  a  contract 
for  tbe  sale  of  dlrldends  of  stock,  that  time  wss 
ot  tbe  essenoe  of  Ihc  contract,  was  not  frlToloua 

Bnt  a  delay  by  the  vendor  of  a  little  over  two 
years  in  brlnclns  suit,  during  which  time  vari- 
ous appllcatloDB  lor  performance  of  tbe  contract 
■re  made,  !■  not  such  delay  as  will  prevent  re- 
lief. Oriental  Inland  Steam  Co.  v.  Brlggs,  4 
De  G.  F.  A  J.  191.  81  L.  J.  Cb.  N.  a.  241,  8  Jor. 
N.  B.  201,  B  L.  T.  N.  8.  4TT,  10  Week.  Rep.  126. 

And  a  delay  of  fourteen  years,  by  a  son.  In 
demanding  specISc  performance  of  an  agree- 
ment by  bis  father  to  transfer  stock  to  him,  dur^ 
lug  whicb  time  ths  son  received  only  one  divi- 
dend, wan  held  not  to  prevent  relief  where  tbe 
father  bad  stated  that  on  his  death  tbe  stock 
60  L.  R.  A. 


mention;  but  the  bill  allegee  that,  bj  means 
of  the  Dwnerahip  of  its  own  chartered  line 
and  the  control  of  the  other  corporations 
just  referred  to,  the  Seaboard  Company 
practically  owns,  controls,  and  operates  a 
railroad  nearly  1,000  miles  in  length,  ex- 
tending from  Norfolk  to  Atlanta,  the  total 
capital  stocli  of  which  aggregates  $0,142.5SO, 
and  the  total  bonded  debts  and  renUI 
charges  amount  to  about  $18,712,000,  while 
the  gross  earnings  of  the  whole  system  for 
the  fiscal  year  ending  June  30,  ISBS,  were 
officially  reported  to  be  M.011,554.32.  In 
the  sixth  paragraph  of  the  bill  it  is  alleged 
that  on  October  e,  ISSfl,  the  plaintJfT  was 
a  stockholder  of  the  Seaboard  Company,  and 
had,  as  was  well  known  to  the  defendants, 
entered  into  contracts  to  purchase  a  large 
amount  of  such  atodi:;  that  on  the  day  just 
mentioned  he  entered  into  n^otiationa  with 

would  (o  to  the  son,  and  svldencsd  such  sn  In- 
tention In  his  will  made  Ave  years  before  tbs 
■nit  commenced.  Parish  v.  Parish,  82  BcaT. 
207. 

An  agreement  to  transfer  stock  If  a  apeclflsd 
amount  Is  paid  at  maturity  without  grace  will 
be  speclflcally  enforced,  although  It  la  not  paid 
until  what  would  have  been  tbe  last  diy  of 
grace,  where  Ihe  maker  of  the  note  mistakenly 
auppoaed  that  grace  was  allowed,  and  the  payee 
on  the  day  after  the  note  matured  treated  the 
matter  as  If  payment  waa  y«t  to  be  made,  snd 
did  not  otter  to  deliver  np  the  note.  Todd  v. 
Taft.  T  Allen.  8T1. 

Bnt  Where  tbe  bolder  of  railroad  bonds  Is 
given  therein  the  option  to  receive  payment  Id 
money  or  stock,  the  fortoer  to  be  rslied  by  a 
sale  of  the  latter,  he  Is  not  entitled  to  speellle 
pcrformsnce  of  the  agreement  to  pay  In  stoA 
□Dlcss  he  makes  known  ble  election  to  receive 
such  payment  on  or  before  tbe  day  flied.  tor 
payment.  Chaffee  v.  Ulddlesex  R.  Co.  144  Haas. 
2S4.  IS  N.  B.  34. 

Tbe  above  eaae.  however,  holds  that  If  he 
makes  known  bis  election  within  reasonabls  time 
on  tbe  lest  day  of  payment,  although  after  the 
time  the  business  olSce  of  tbe  corpontton  Is 
usuBlly  closed,  It  is  suOlctent. 

In  Ryder  *.  Bnshwlck  R.  Co.  82  N.  T.  B.  R. 
HOB.  10  y.  Y.  Bupp.  T48,  an  action  for  speclflc 
performanre  of  ccrtlllcBtes  entitling  the  holder 
to  stock  In  a  corporation  was  beld  to  have  been 
barred  by  limitation  In  New  Vork  In  ten  yean, 
b.  IHiposal  of  ttook  to  otftsr  persofu. 
Tbe  contract  will  not  be  speclflcally  enforced 
1(  Che  vendor,  beosose  of  a  previous  disposal 
of  Che  stock  to  other  persons,  or  from  other 
cause,  has  no  stock  to  turn  over  to  the  pur- 
chaser, unless  the  one  to  whom  the  stock  waa 
turned  over  knew  the  facta,  and  Is  made  a  party 
to  the  suit. 

Thus.  Ferguson  T.  Wilson,  L.  R.  2  Cb.  8T, 
holds  that  an  agreement  by  a  mining  company 
to  allot  shares  to  a  certain  person  cannot  be 
specifically  enforced  where,  before  tbe  bill  was 
tiled,  sll  tbe  shares  bad  been  allotted  to  ottasr 


And  an  agretment  by  a  corporation  to  Issue 
s  certain  number  of  sbares  of  stock  to  certain 
persons  assisting  In  Its  organisation  will  not  be 
specifically  enforced,  or  any  relief  given  tn  such 
an  action,  when  the  stock  baa  been  Issued  to 
other  persons,  and  none  remains  at  the  dlapoHal 
of   the  corporation.     Bummerlln   v,   Fronterlsa 


_  oogic 


H&BYLAKD  Court  or  Aitbala. 


Ant., 


three  of  the  defendants,  JdcLaaa,  RobiDMm, 
and  Watie,  for  the  purchase  of  a  large 
anioiint  of  the  shores  of  stock  of  the  Sea- 


that  they  were  personal  stockholders 
company,  and  also  as  a  committee  represent- 
ing a  large  amount  of  stock  in  said  corpora- 
tion held  hy  others;  that  the  three  defend- 
ants represented  to  the  plaintiff  that  the 
Btock  in  the  Seaboard  Company  owned  by 
themselves,  and  the  associatod  stockholders 
for  whom  they  were  authorised  to  act, 
amounted  to  upwards  of  3,000  shares,  of  the 
par  value  of  S!00  each,  and  that  they  were 
desirous  of  making  a  sale  of  all  such  stock 
in  said  corporation,  reserving  also  the  right 
to  include  in  such  contract  a  sale  of  the 
shares  of  any  etoc^i holders  of  said  Seaboard 
Company  as  should  join  with  them,  and  de- 

Bnt  Birmlngbam  Nat.  Bnnk  r  Roden,  97  Ala. 
404.  11  So.  S63.  holds  tbat  in  suob  su  action, 
although  no  stock  remalos  for  disposal,  the  eor- 
poratloD  maj  be  decreed  to  pa;  tbe  damaxes 
resulting  from  Its  breach  of  the  contract. 

Columbine  V.  Cblehester,  2  Phlll.  Ch.  27,  1 
Coop.  (  Cott.  205,  15  I,  J.  Ch.  N.  8.  408.  10  Jur. 
826.  holds  that  a  bltl  for  speciae  performance 
of  an  agreement  b;  the  provliIoDal  committee 
of  ■  projected  rsJIroad  company  to  deliver  s 
certain  number  of  scrip  certificates  Is  demur- 
rsble.  wbere  tbere  Is  uo  allegation  that  the  com- 

leged  that  more  shares  were  applied  tor  tbaa 
there  were  shares  to  sllot. 

And  Mflnton  i.  Raj,  18  R.  I.  672.  29  Atl.  996. 
holds  that  the  bill  must  allege  that  defendant 
bad  tbe  stock  st  the  time  of  [be  contract,  snd 
that  an  allegation  that  defendant  "being  or  pre- 
tending 1o  l>e  poSKSsed  at,  or  otherwise  entitled 

But  an  allegation  that  defendant  wna  pos- 
sessed of,  and  was  owner  of,  a  apecllled  number 
of  shares  of  Block  Id  a  corporation  named.  Is  suf- 
ncleoL  Msnton  t.  Ba;,  IB  It.  I.  423,  30  Atl. 
1125. 

A  contract  to  conrey  certain  shares  of  stock 
In  ■  corporation  caoDOt  be  speclllcsllir  enforced 
where  tbe  vendor  bas  transferred  tbem  to  a 
third  person'     Sewall  v.  Eastern  B.  Co,  0  Cush. 

A  sale  of  stock  by  ■  Brm  will  not  be  ipeclil- 
Cfllly  enforced  after  Its  dlsaolutlon  against  a 
partner  wbo  did  not  know  of  tbe  sale,  where 
I  be  purchaser  delajs  in  applying  for  a  transfer 
OQ  tbe  books  ot  the  corporallon.  and  the  stock 
owned  by  tbe  firm  has  all  been  dlapoaed  of  be. 
fore  such  application  Is  made.  Wonaon  y.  Fen- 
no.  120  Mass.  405. 

But  spccl&c  performance  will  not  be  refused 
on  tbs  ground  that  tbe  vendor  has  sold  the 
stock  to  other  persons,  wbere  they  are  made  par- 
ties, and  It  Is  alleged 


posit  their  stock  with  stud  McLane.  Robin- 
son, and  Watts,  prior  to  October  18,  1896. 
It  was  at  the  sime  time  agreed  between  the- 
plaintilT  and  the  defendants  just  mentioned 
that  the  plaintitr  wag  to  pay  $125  per  share 
for  alt  the  said  stock  owned  by  said  defend- 
ants, as  well  as  for  that  owned  by  the  stodc- 
holders  who  were  then  represented  by  said 
defendants,  and  also  for  Uie  stock  of  other 
stockholders  of  said  company  "who  should 
agree  to  such  contract  of  sale,  and  deposit 
their  stock  for  delivery  to  the  plaintin  on 
or  before  October  18,  1890."  It  was  further 
agreed,  ns  alleged,  that  the  plaintifT  "should 
then  and  there  pay  the  sum  of  $60,000  earn- 
est money  upon  such  purchase  of  stock,  tlie 
same  to  be  forfeited  as  liquidated  damntres 
if  the  plaintiff  should  fail  to  receive,  take, 
and  pay  for  all  tlie  stock  of  the  Seabnard 
Company  in  such  contract  of  sale."     It  is  al- 

In  Gardner  v.  Pullen,  2  Vem.  SQ3.  a  vendor 
of  EJast  India  company  stock  wss  required  to 
transfer  tbe  stock  In  ipenie,  and  account  for 
dividends,  although  the  stock  had  greatly  In- 

And  Johnson  v.  Brooks,  93  N.  Y.  337,  AfltriB- 
Ing  14  Jones  &  S.  IS,  holds  tbst  speclflc  perform- 
ance o(  an  agreement  by  one  person  to  purcbsss 
for  soother,  with  money  furnished  by  tbe  lat- 
ter, stock  In  a  mining  corporatloo,  will  not  be  re- 
fused on  the  ground  that  the  property  has  risen 
lb  value,  as  It  wss  purchased  with  the  party's 

In  rhompson  v.  Harconrt.  1  Bro.  P.  C.  103. 
which  was  an  action  to  be  relieved  from  a  coD- 
irsct  (or  the  purchase  of  South  Sea  stock.  In 
which  speclflc  performance  was  asked  by  cross 
bin,  tbe  court  refused  speclflc  performance,  and 
granted  relief  from  tbe  contract  asked  for.  the 
being  that  the  vendor  did  not 


e  tbe  s 


a  bis  0 


Nor 


;.   Co.   ' 


Walworth,  193  Ps.  207, 

And  Draper  v.  Stone.  71  Me.  ITS,  balds  that 
tbe  mere  fsct  tbst  the  Ideutlcsl  absres  con- 
trscted  for  are  not  la  tbe  seller's  bands  Is  Im- 
materlsl  where  he  has  other  shares  of  the  same 
corporation. 

I.  Cfiaiipe  in  valaa. 


MuBgrave  &  Bart's  Case.  L.  R.  5  Eq.  193.  37 
L.  J.  Ch.  N.  a.  lei.  16  Week.  Bep.  247, 
holds  tbst  tbe  sobBequent  diminution  Id 
the  valae  of  tbe  sbares  by  the  Insolvency 
of  the  corporation,  of  wblcb  both  parties  were 
Ignorant  at  the  time.  Is  no  defense  to  a  suit  for 

For  other  esses  in  which  the  vendor  sofigbc 
speclflc  performsnce  ttecanse  of  the  Insolvency 
of  Che  corporation.  In  order  that  he  might  ba 
relieved  from  MablllCy  <Hi  bis  stock,  see  iiipra, 
I.  t. 

].  tftsocIIaaeoM. 

An  egreeraent  by  one  person  to  transfer  to 

another  stock  In  a  corporation  which  the  former 
expected  to  organise  and  receive  stock  therein, 
win  not,  where  such  corporation  Is  never  or- 
ganized, be  speclQcnlly  enforced  by  requiring 
tbe  promisor  to  transfer  stock  obtained  by  him 
In  another  corporation  organlied  by  another  per- 
son. Sessions  v.  Elwell,  04  N.  Y.  a.  B.  363.  24 
N.  Y.  Sopp.  599. 

Such  a  contract  cannot  be  specifically  en- 
forced by  Ihe  purchaser,  where  tbe  company, 
utborlzed  by   Its  articles  of  IncorporallD 


rehold- 


i  decided  change  li 


e  of  the  stock  bas 


ground  for  refusing  specific  performance. 

For  cases  where  delsy   In   seeking   relief, 
well   as   the   change   In   vslue.    Influenced   I 
decision  of  the  court,  see  supro,  11.  g. 
SO  L.  R.  A. 


Bermlngham  v.  Sheridan,  33  Beav.  660.  33 
L.  J.  Ch.  N.  S.  571.  10  Jur.  N.  S.  41B.  10  L.  T. 
256,  12  Week.  Bep.  658. 

ment   to   transfer   sbsres  In   a 
any  will  be  specltlcall;  enforced 
purchaser,  where  there  Is  no 
agreement  prohibiting  a  sale  without   tbe  con. 


leoo. 


Rtan  t.  HcL^nb. 


iegei  in  the  following  paragmpli  (the  tev- 
enth)  tbat  on  the  lULme  day  on  which  the 
•bore  verbal  »greement  was  inwle  the  plain- 
tiff and  Ba.id  Mcl^n?,  Ttobinson,  and  Watts, 
in  order  to  evidenoe  such  a^eement  and  con- 
tract, entered  into  a  written  agreement,  a 
copy  of  which  ia  filed  with,  and  made  a  part 
of,  the  bill.  Inaamuch  as  the  whole  object 
of  this  litiEation  appears  to  be  to  compel  a 
•pecific  pertonnance  of  tliia  written  contrR«t, 
we  will  have  to  eotamine  it  carefully,  and  for 
that  purpose  we  will  here  transcribe  it: 

Hemontndum  of  understanding  and  agree- 
ment bettfeeo  I<ouis  McLane,  Mon<nir«  Kob- 
insun,  and  Legh  R.  Watts,  committee,  par- 
tien  of  the  flrst  part,  and  Thomas  F.  Rjan, 
in  b^alf  of  himself  and  associates,  part^  of 
the  second  part.  Whereas,  the  parties  of  ths 
flrst  part  are  stockholders  in  the  Seaboard 


corporation  held  by  others;  and  whereas,  the 
said  committee,  in  behalf  of  thentgelvee  and 
associate  stockholders,  are  desirous  of  mak- 
ing a  sale  of  all  their  stodc  in  sajd  corpors^ 
tion,  and  also  the  shares  of  all  su<dk  other 
stockholders  as  join  with  them  prior  to  Oc- 
tober S,  1S9S;  and  whereas,  the  party  of  ttift 
se<K)nd  part,  in  behalf  of  himself  and  asso- 
ciatee,  is  willing  and  desirous  to  purchase  all 
the  shares  of  stock  held  by  eaid  committeo 
OB  the  same  ma;  be  pooled  and  deposited 
prior  to  said  October  S,  18B6,  on  the  terms 
and  conditions  find  for  the  price  hereinafter 
stated:  Therefore,  to  carry  oat  such  in- 
teniled  purchase  of  said  stock,  the  pnrties 
agree  tc^ther  as  follows:  Firat  The  price 
which  is  to  be  paid  for  all  sucb  pool  stock 
of  tlie  Seaboard  and  Roanoke  Rtiilroad  Com- 


■enc  of  tbe  directors,  bat  only  ■  provision  that 
no  transfer  lliall  be  made  except  In  such  mim- 
tier  ss  tbe  directori  ihall  approve.  Poole  v. 
MldAletOD.  T  Jnr.  N.  S.  1282,  4  I^  T.  N.  S.  631, 
e  Week.  Rep.  TSE,  29  Buv,  MS. 

Ana  Id  Etuis  t.  Wood.  L.  K.  E  Bq.  B.  3T  I..  J. 
Ch.  N.  a.  1G9,  and  Coles  T.  Brlstowe,  T^  R.  S  Eq. 
149,  tbe  fsct  thst  tbe  corporation  could  not  or 
wfluld  not.  after  Its  Insolvencr,  register  the 
nsmo  of  tbe  purchaser,  was  held  not  to  be 
CronnO  tor  refoslng  specific  performance  nsfllnst 
the  purchaser  In  order  to  relieve  the  vendor 
from  MsMIIlT  on  hla  stock. 

In  Shaw  *.  Fisher,  S  De  O.  M.  &  G.  ISBfl.  1 
Inr.  N.  B.  lOSB,  4  Week.  Rep.  SIS,  Amrming  1 
Jtur.  N,  8,  971,  B  Week.  Rep,  601,  apecldc  per- 
(tinnance  o(  the  eontrsct  ssslnit  the  orlEinsI 
pnrebaser  was  refused  because  tbe  vendor  bad 
transferred  to  a  purchaser  from  him,  receiving 
tbe  parcbase  moDcr,  thna  deveatlng  himself  of 
title,  sren  thoufb  the  lub purchaser  had  not 
.  been  rcglslerwl  bd  as  to  relieve  tbe  vendor  from 
tlabllitT- 

For  other  caaes  where  tbe  liahlllt;  of  the  par- 
cbaaer  to  complGte  the  purcbase  In  order  to  In- 
demnKr  the  vendor  is  considered,  see  supra, 
I.  f. 

An  agreemsnt  between  stockholders  of  a 
Joint-alocli  company,  that  a  porcbaser  of  any 
stock  Hball  not  have  the  right  to  vote  It  for 
a  specifleil  time,  and  that  no  ule  shall  be  made 
to  one  not  holding  stock  witbont  first  giving 
tbe  other  stockbolders  tbe  rigbt  to  porchsae  at 
tbe  price  offered  by  on  outalder.  will  not  be 
ipeclflcaDr  enforced  so  ss  to  compel  a  aale  to 
other  stoclEhoIdecS  at  the  amount  for  wbtcb  a 
nle  baa  been  mads  to  a  third  party,  as  aucb  a 
provlBlon  Is  a  reatiaint  on  alienation.  Uoses 
V.  Scott,  84  Ala.  808,  4  8o.  T4Z. 

In  HIgg  V.  Reading  A  S.  W,  Street  K.  Co.  191 
Ps,  268.  43  Atl.  21S,  a  person  purcbaaed  stock 
for  aoaiber  In  b's  own  name,  under  an  oKrec- 
ment  that  the  purcbuse  was  for  the  mutual  in. 
tereat  of  both,  and  that  any  time  the  one  for 
whom  tbe  purchase  was  made  wlghed  to  dispose 
of  tbe  stock  It  was  to  come  back  to  the  one  mak- 
ing the  purchase,  and  that  be  would  not  seli  to 
an  unfriendly  person  witboul  Brat  giving  sucb 
purchaser  an  opportunity  to  buy  for  himself, 
fluch  purchaser  contlnaed  to  hold  tbe  stock  In 
bis  own  Bame,  and  the  other,  in  violation  of  bia 
agreement,  sold  the  stock  to  sn  unfriendly  per- 
son who  knew  ot  tbe  SKreement.  and  that  tbe 
stock  wsa  Id  sucb  other  peraou'a  name,  and 
who  said  that  be  would  take  bia  cbanceg  in 
making  tbe  purcbsse.  The  eonrt  held  that  nn- 
■ler  tbe  elrcoDiatances  spec  ill  e  performance 
would  not  b«  decreed. 
CO  L.  R.  A. 


The  main  case  holds  tbst  one  seeking  ipeclflc 
performance  ot  a  contract  for  tbe  sale  by  a 
committee  representing  a  pool    of   stock   under 

which  no  member  ahould  aeli  or  tninater  big  in- 
terest without  the  eouaeni  of  tbe  holders  of 
three  fourlba  of  the  stock,  csunot  set  up  the  in- 
validity ot  the  pooling  sgri^emcnt  against  the 
contention  of  the  committee  that  tbe  eontrsct 
had  not  been  ratlfled  by  the  holders  of  tbrcs 
fourths  of  the  stock  as  reqotred.  as  the  two  con- 
tracts are  ao  connected  that  tbe  later  one  must 
be  deemed  to  have  been  made  aubject  to  the 
provisions  of  the  earlier. 

A  vote  by  the  directors  of  a  corporation  offer- 
ing to  distribute  uew  itocl;  to  eilatlng  stock- 
holders   In    specified   proportions,    cue   third   of 


tbe 


>  paid   B 


the  t 


Ibtng.  does  not  constiti 
tract  to  aeli  atock  to  one  not  an  actual  stod 
bolder  who  bad  purchased  from  atockholdei 
the  right  to  subscribe  in  their  place,  ao  aa  i 
entitle  him   '  '   '   ■  .       - 


statute  authoriiing  auch 
an  action  on  any  written  contract.  Seivail  v. 
Rsstern  R.  Co,  0  Cuah.  B. 

In  Cbsler  t.  Ban  Cranclaco  Sugar  Ref.  Co. 
19  Cat.  219.  three  persona  agreed  to  form  a  car- 
lo give  bis  note,  tbe  stock  to  be  evenly  divided 
'  Ity  for  bis  ■     ■ 


they 


Tbe  n 


Ihlril  person,  and  no  demsnd  for  either  was 
made,  but  be  was  recognized  by  the  othera  as  a 
corporator,  end  tbe  sbare  coming  to  him  was 
BufHclent  to  pay  his  contribution.  The  court 
held  that  he  was  entitled  to  specific  perform- 
ance of  the  flgroement  to  transfer  hla  share  to 
him,  tbe  others  having  waived  the  right  to  de- 
mand the  note  and  the  pledge  ot  the  sbsrea  as 
security. 

A  sale  by  commiaalooera  of  turnpike  stock  be- 
longing  to  the  state  autborlaed  by  atntutc  st 
tbe  time  will  be  enforced  against  the  commls- 
aionera.  notwithstanding  the  subaeciuent  repeal 
of  auch  alatute.     Baldwin  v.  Com.  11  Buah,  417. 

An  agreement  to  aeti  stocka  in  s  manufac- 
turing company  will  not  be  specifically  enforced 
at  the  Instance  of  tbe  purchaser,  where  he  has 
voluntarily  surrcndcrefl  tbif  agreement.  York 
T.  Paaaaic  Rolling  Mil!  Co.  30  Fed.  i 


urlty 


for  a  debt  will  not  be  speciilcally  enforced  after 
the  debtor's  death,  although  It  migbt  bs  en- 
forced as  against  the  debtor  or  his  heirs.  CItr 
F.  Ins.  Co.  V.  Olmsted.  33  Conn.  478. 


.glc 
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Apk., 


pimj  ii  one  hundred  and  twenty-flve  dollar* 
per  share.  Second.  The  committee  is  to  de- 
clare the  amount  of  all  Block  deposited  with 
the  laid  pool  and  embraced  in  tnia  contract 
of  lale  on  Octol>er  IS,  160fl.  Third.  The 
party  of  ths  sEcond  part  makes  thia  contract 
to  purchase  relying  on  the  repreeentatlon 
that  the  railroad  oompaniea  compriaiDg  the 
Sraboard  Air-Line  iystem  are  iree  of  all 
flatting  debt  due  to  an;  creditor  other  than 
■ome  company  in  that  ayvtem.  Said  party 
of  the  second  part  ia  to  have  forty  dayi  from 
thia  data  within  which  to  have  an  examina- 
tion made  into  Uie  conditim  and  accounts  of 
aaid  corporation  and  system,  and  to  deter- 
rnine  whether  aaid  representaUon  ia  correct. 
Fourth.  The  party  of  the  aecond  part  now 
depoaita  sixty  thousand  didlara  caah  with 
the  comoiittee,  and  a^eee  that  that  sum 
ahall  be  forfeited  and  paid  as  liquidated 
damages  in  case  he  and  his  associates  fail, 
at  tbe  expIraUon  of  said  forty  days,  to  ac- 
cept, take  over,  and  fully  pay  in  cash  tor  all 
such  pool  stock,  at  the  price  of  one  hundred 
and  twenty-flve  dollars  tor  eaoh  and  every 
■hare  thereof.  If  such  liquidat«d  damages 
are  so  forfeited  by  the  second  party,  aaid 
sum  shall  be  paid  over  by  the  said  commit- 
tee to  the  railroad  company,  and  distribut- 
ed as  a  dividend  among  all  the  holders  of 
cranmon  stock.  At  the  expiration  of  said 
forty  days  the  party  of  the  second  part 
•greea  to  purohaae  and  take  over  from  such 
committee  not  to  eiceed  one  hundred  and 
aeventy-five  shares  of  the  stock  of  the  Balti- 
niore  Steam-Packet  Company,  and  to  pay 
therefor  the  sum  of  fifteen  hundred  dollars 
caah  for  each  share.     Fifth.  Simultaneously 


with  the  eloaing  of  said  option  b^  the  party  of 
theMCondpart.and  thepaymentiDcaah  forall 
auch  pool  atodc  of  the  Seaboard  and  Roanoke 
Hailroad  Company,  less  the  sixty  thousand 
dollars  deposited  with  the  execution  uf  this 
contract,  which  is  to  be  treated  in  that  event 
as  a  part  of  the  purchase  money,  and  also 
to  pny  in  cash  for  the  abarce  of  the  Balti- 


president  a. 

board  and  Roanoke  Railroad  Company  and 
of  their  controlled  corporations,  and  the 
Baltimore  St«am-Packet  Company,  and  pro- 
cure the  nominees  of  the  party  of  the  sec- 
ond part  to  be  elected  in  their  places,  so  as 
to  give  control  of  said  oxrporation  to  said 
second  party.  Witness  the  followinK  signa- 
tures and  scale  to  this  memorandum  of 
atp-eement,  which  is  executed  in  triplicate 
this  sixth  day  of  October,  a.  o.  ei  eh  teen  hun- 
dred and  ninety-six.       TjOuIs  UctAue. 

Moncure  Itobinson. 

Legh  R-  Watts. 

Thomas  V.  Ryan. 

Subsequent  to  tbe  filing  of  the  Inll  ths 
plaintiff  filed  several  exhibits  in  addition  to 

the  above  agreeiment,  consisting  of  records 
of  two  suits  in  equity,  both  brought  by  him, 
one  in  the  circuit  court  of  the  United  States 
for  the  district  of  Maryland,  on  the  llfch  of 
May,  181)7.  apainst  McLane,  Watta,  and  th* 
executors  of  Robinson,  and  the  other  in  the 
circuit  court  for  the  eastern  district  of  Vir- 
ginia, on  2d  of  October,  1897,  against  ths 
Sefvboard  &  Uoanoke  Railroad  Company  and 


In  B«  ports  Iiondoo  Bank  ot  Bcotland.  L.  K. 
12  Bq.  268.  an  agreement  was  made  between 
two  bants,  one  of  wblch  Iranaferred  Its  sood 
will  to  the  otber,  that  the  latter  should  allot 


e  applied  Tor 


nlT  9,740  shares 
lEii  allotted,  and  after  soroe 
time  ■  inutusl  relessa  waa  oiecuted  between  the 
Vao  bank!  reel  ting  the  allotment  of  the  10,000 
abarei.  AIterw«rd»  tbe  aecond  bank  was 
woaod  up,  and.  there  being  a  certain  amoant  to 
ba  returned  to  tbe  shareholders,  the  formec  bank 
claimed  the  right  to  participate  as  to  tbe  re- 
maining SSO  abarea  The  conrt  held,  however, 
that  It  waa  not  a  case  Tor  speciBc  pertonnance. 
and  tbat,  although  tbe  consideration  for  all  the 
•bares  bad  been  paid,  the  260  aharea  would  be 
entitled  to  no  Interest  In  the  amount  returned, 
aa  there  bad  been  no  one  to  take  them  and  aa- 
some  tbe  llabDIt;  thereon. 

An  agreement  to  reconTSr  atock  on  pajrment 
of  a  debt  for  which  It  la  held  as  eoItiLcral  eBa- 
not  be  Bpeclflcaltr  enforced  b;  one  to  whom  the 
equllj  of  redemption  bad  been  tranaterred  with- 
out  eonaideTstiaii.  wtiere  the  promisor  was  en- 
titled to  the  stock  as  owner  on  tbe  rescission 
of  a  contract  with  the  borrower  for  Its  aichange 
tor  land,  nbich  reBcJEaloa  Buch  promisor  made 
In  nr''ordance  with  tbe  terms  ot  tbe  contract, 
ShiDkle  T,  VIckery  (Mo.)  50  8.  W.  «C. 

An  agreement  b.v  a  foreign  mil  road  compan; 
to  deliver  stock  to  a  foreign  eODvtructlon  com- 
pBry  for  the  construction  o(  a  rullroad  in  sn- 
othir  state  will  not  tw  speclllcallr  enforced  br 
requiring  the  deliver;  of  tb*  stock,  although 
eo  L.  R.  A. 


the  conrt  has  ]arladletlon  of  the  railroad  com- 
punx,  where  the  road  bas  not  been  ronstmcted. 
aa  It  would  not  be  poaalble  for  the  court  to 
compel  the  construction  compBay  to  perfona 
Ita  part  of  the  contract,  Kansas  A  B.  R.  Constr. 
Cn.  V.  Topeka,  B.  &  W.  B.  Co.  IBB  Macs.  34.  40 
Am.  Rep.  489. 

III.  Ptrttet. 

Tbe  corporation  la  not  a  necesnr;  partj  to 
an  action  to  compel  specific  performance  of  a 
contract  br  a  stockholder  for  the  sale  of  stock 
already  Issued  to  blm.  Erohn  v.  WllllnmsoD, 
IB  C,  C.  A.  608.  31  D.  B,  App.  S2S,  88  Pud.  Rep. 
6BB  :  Sajward  v.  Oongbton.  S2  Col.  628,  23  Pat 
120. 

But  where  It  la  soiicht  to  make  tbe  corpora- 
tion transfer  the  stock  on  Ita  tnoka  as  well.  It 
Is  a  neceajarj-  party,  Cromp  v.  Thorber,  115 
U,  8.  58.  29  L.  ed.  3SB.  6  Sup.  Ct.  Rep.  1154. 

IT.  ReH«t- 

IVbere  the  stock  has  bean  disposed  of  so  that 
tbe  transfer  thereof  cannot  be  apecltlcally  «n- 
forceid.  the  courts  have  sometimes,  but  not  al- 
ways granted  otber  relief. 

Thna  In  Wonson  T.  Fenno,  129  Mass,  405.  tbe 
court  held  thst  where  the  seller  had  disposed 
of  the  stoi^k  the  purchaser  would  be  entitle*!  la 
recover  In  an  action  for  speclflc  performaoce  Ih* 
amount  pnld  by  blm  witb  Interest. 

And  In  Cbalfee  v.  Ulddieaei  It.  Co.  14B  Uaaii, 
224.  18  N,  B.  84,  the  seller  waa  ordered  In  sucb 
an  action  to  pay  the  market  value  ot  tbe  atock 
nt  ths  time  the  purchaser  was  entitled  to  i«- 


agooi 


Rtak  v.  HcLarb. 


OlS 


-othen.    W*  (hall  haTe  oceafion  to  refer  to 
•ome  of  these  exhibiti  prcBcntlj. 

In  the  •eventh  pDragraph  of  the  bill  the 
plaintilT  further  alleges  that  ill  part  per- 
formance of  laid  written  agreement  he  paid 
to  the  Buid  committee  $80,000  in  cash,  aa 
part  of  the  purchase  mooej  for  said  stock, 
and  that  undpr  said  written  a|^eeiiient,  as 
■construed  by  him,  he  agreed  and  bound  him- 
self to  purchase,  accept,  and  pay  flZS  per 
ahare  for  all  tJie  shares  of  stock  held  by  oth- 
er* than  the  said  committee  and  their  asso- 
ciates, who  should,  prior  to  October  18,  J89B, 
join  in  said  contract  of  sale  on  tJie  terms  and 
conditions  therein  stated,  and  should  deposit 
their  stock  with  said  committee,  and  tJiat 
the  latter  thereby  bound  theniselves  to  de- 
dare  on  October  18,  1898,  the  amount  of  all 
stock  deposited  witi  them  and  embraced  in 
BOfh  contract  of  sale.  It  js  further  alleged 
that  aaid  committee  represented  that  the 
flhnres  of  stock  owned  by  tliem,  and  those 
then  asaociated  and  represented  by  them  in 
■aid  contract,  amounted  to  over  3,000  shares, 
"but  that  they  refused  to  give  any  informa- 
tion as  to  the  amoTjat  of  stock  held  by  them 
«nd  their  associatee,  respectively;  that  said 
committee  did  not  inform  the  plaintiff  that 
any  stockholders  of  said  company  not  asso- 
ciated with  them  prior  to  October  6,  1808, 
Iiad  elected  to  join  wltb  said  committee  in 
"the  said  contract  of  sale,  or  to  deposit  their' 
stock  before  October  18,  1898;  and  the  plain- 
tiff therefore  avers  that  said  commUtee  had 
not  prior  to  that  date  received  any  deposit 
of  stock  which  he  was  bound  to  take,  except 
the  stock  of  snid  committee  owned  and  held 
'tiy  thnn  individually  and  the  stock  of  those 
actually  associated  witli  them  on  October  6, 


1896.  It  Is  aiao  alleged  tAat  the  certificates 
of  the  stock  the  plaintiff  was  bound  to  take 
had  been  deposited  with  the  defendant  Mc- 
Lane,  and  were  In  his  possession  in  Balti- 
more, Maryland,  at  the  time  of  filing  of  the 
bill;  that  the  plaintiff  has  offered  to  taka 
and  pay  for  all  the  stock  covered  by  said 
contract,  but  that  said  committee  refused  to 
deliver  the  same.  In  the  fourteenfii  para- 
graph of  the  bill  it  is  alleged  that  the  refusal 
of  the  committee  to  deliver  the  stock  claimed 
by  the  plaintiff  was  t>ased  upon  the  terms  of 
the  contract  or  pooling  agreement  between 
themselves  and  other  stockholders  dated  Oc- 
tober 2,  1896,  under  which  said  stock  had 
been  deposited  with  them,  which  contained 
a  provision  that  no  sale  should  be  made 
without  the  concurrence  of  the  holders  of 
three  fourths  of  the  stock  held  by  all  the 
signers  of  the  pooling  agreement,  without 
reference  to  the  qjiestion  aa  to  whether  It 
had  actually  been  deposited  or  not  prior  to 
the  date  mentioned.  By  the  terms  of  the 
pooling  agreement  just  referred  to,  dated  the 
2d  October,  18B8, — four  days. before  the  exe- 
cution of  tie  contract  here  sought  to  be  en- 
forced,—it  was,  for  their  mutual  protection, 
agreed  t«tween  the  stockholders  of  said 
company  who  should  sign  It  that  for  the 
period  of  five  years  from  the  date  of  said 
agreement,  or  until  thirty  days  after  it  was 
abrORated  by  the  written  assent  of  the  par- 
ties thereto  holding  three  fourths  of  the  said 
stock,  none  of  said  stock  should  be  sold  or 
trfinsferred  for  voting  purposes,  unless  with 
the  written  concurrence  of  the  same  number 
of  such  stockholders  as  were  authoriited  to 
abrogate  said  agreement.  The  plaintiff  fur- 
ther  allies   that,   being   advised    that   the 


And  In  BlnnlnRham  Nat.  Bank  v.  Hoden,  ST 
Ala.  401,  11  So.  883,  a  corporation  which  had 
iHued  all  Ita  slock  ta  other  permns  In  conali)- 
•laCIon   of  an   aftreement   to  Inne  a   spei^llled 


□  [n  s 


action 


e  tba 


stock  has  been  laaned  to  oth 
remirins  at  the  disposal  of  the  eompanj,  aa  the 
onl7  relief  avallabla  !s  a  moner  decree  lor  which 
aa  adequate  remMi  at  law  exists. 

And  In  PersUMU  v.  Wilson.  L.  R.  2  Ch.  BT, 
the  dedsion  was  to  the  same  effect 

The  plaintiff  In  an  action  to  recover  apeclflc 
abarei  o(  mlolDK  stock  or  their  value  Is  oot  eu- 
tltled  Id  delivery  of  the  parctcular  stock  cou- 
ti«cted  for.  whare  all  the  shares  have  the  same 
value,  and  otbsr  shares  will  servs  the  same 
-pnrciose  la  everr  respect.  Harden  bergb  v. 
Bacon.  S3  Cal.  ase. 

One  entitled  to  apeelflc  perfonnatioe  of  a  con- 
tract Ur  a  corporatloo  to  transfer  stock  to  hlra 
mar.  In  order  to  make  the  relief  effective,  have 
ftauduleot  convejancea,  br  which  the  corpora- 
tion hae  been  deprived  ol  Its  property,  set  aside 
«n  proof  of  the  fraad.  Ames  v.  Wltbeck,  1TB 
111.  4SB.  fiS  K.  E.  oes. 

T.  Oonrtueton. 

In  eoDclustoD,  a  contract  (or  the  pnrcbass  of 
«tock  In  a  corporation  will  not  seaerslly  be  en- 
-50  L.  R.  A.  1 


forced  In  this  country  where  similar  stock  can 
be  procured  In  the  market  and  Its  value  can  be 
readily  ascertained,  unless  the  purchaser  has 
some  particular  reaaon  for  dealrlni;  tbe  stock, 
althoueh  It  would  seem  that  there  la  a  tendency 
to  allow  this  relief  to  a  greater  extent  than 
formerly.  Id  England  It  Is  the  rule  to  allow  it 
almost  SB  a  matter  of  eonrae  Id  cases  of  con- 
tracts for  stocks  of  prlvat*  or  baslnesa  corpora- 
tions. In  GnglBod  also  this  remedy  haa  fre- 
Quenlly  been  allowed  to  the  vendor  In  order  to 
Indpmnlfy  him  agalnat  farther  liability  on  his 

The  fact  that  a  trust  la  Involved  Is  also 
gronnd  for  allowing  speclHc  performance.  In 
some  cases  thia  relief  Is  allowed  to  the  vendor, 
although  the  action  Is  In  effect  one  for  the  re- 
covery o(  the  contract  price  only,  on  the  ground 
ttiflt  the  purchaser  might  malDtaln  such  an  ac- 
tion, and  the  remedy  must  be  mutual.  There 
are,  however,  cases  holding  the  other  way.  It 
Is  not  conslderfd  a  luOtctent  ground  for  allow- 
log  such  relief  that  the  purchaser  desires  to  ob- 
tain control  of  the  corporation. 

Among  the  defenses  that  may  be  set  Dp  to 
such  an  action  are  oDcertalnty  or  Incomplete- 
ness of  the  contract,  the  lack  of  niDtuallly  or 
of  consideration,  the  fraud  of  tlie  party  seek- 
ing, or  laches  or  Don  performance  on  hla  part. 
A  decided  change  In  value  also  Is  nsually, 
though  Dot  always,  conaldered  a  sufBelent  de- 
Wtaere  tbe  vendor  has  disposed  of  the 
>  others  the  contract  cannot  be  speelfl- 
iforced  by  compelling  Sim  to  actually 
Stock  to  the  purchaser,  but  In  aoms 
her  relief  has  beeo  granted  to  tbe  par- 
B  such  an  action.  J.  H.  H. 
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UartiiAhd  Codbt  or  Afpraia 


pooling  tgnVDVat  wh  Toid  as  against  pub- 
lic polic7  and  for  other  reaaons,  he  institut- 
ed suits  in  the  circuit  courts  of  the  United 
States  for  the  district,  of  Maryland  and  the 
eastem  district  of  Tir^nia  to  have  sEitd 
agreement  set  aside  so  that  tiie  defendants 
might  be  without  excuse  for  their  refusal  to 
tarry  out  their  contract  of  sale.  Bitt  a  few 
days  before  the  hearing  in  the  court  below 
the  plaintiff  amended  his  bill  by  adding  sev- 
eral additional  paragraphs,  the  most  impor- 
tant of  which,  and  the  one  moat  relied  upon 
by  the  plaintJIT,  is  paragraph  14a.  We  shall 
have  occasion  to  refer  to  this  amendment 
more  particularly  hereafter.  It  it  lufBcient 
to  say  that  the  pooling  agreement,  so  far  as 
ia  disclosed  by  the  bill  in  this  case,  has  never 
been  set  aside  either  by  the  concurrence  of 
the  parties  thereto  or  by  the  decree  of  any 

We  have  thus  statej  so  much  ot  the  very 
elaborate  bill  as  we  thiTik  is  necessary  to  a 
discussion  of  the  controlling  queetioDB  pre- 
sents by  this  appeal. 

The  defendants  demurred  to  the  whole 
bill  as  amended,  upon  the  grounds  (1)  tiiat 
it  is  without  equity;  (2)  that  the  court  is 
without  jurisdiction  to  grant  the  relief 
prayed.  The  court  below  passed  a  decree 
sustaining  the  demurrer,  dismissinfr  the  bill. 
and  dissolving  the  injunction.  From  this 
decree  the  plaintiff  ha«  appealed.  ' 

Althousrh  the  discussion  at  the  hearing 
took  a  wide  range,  and  the  artfumenfa  ol  the 
distinguished  counsel  for  both  plaintiff  and 
defendants  were  characterized,  if  possible, 
by  more  than  their  usual  ability  and  re- 
search, yet.  after  all,  the  plaintiff's  case  must 
rest  upon  the  contract  allespd  to  have  been 
made  by  him  with  the  defendante.  A  good 
deal  was  said  as  to  the  effect  of  the  demur- 
rer In  tills  case;  that  is  to  say,  how  far  and 
in  what  sense  it  admite  the  allegations  of 
the  bill.  It  is  Bufllcic^t  to  say  that  the  de- 
murrer does  not  admit  the  construction  the 
plaintiff  has  in  his  bill  placed  upon  the  al- 
leged contract  ot  eale  to  lie  correct,  nor  the 
correctness  of  the  construction  he  hns  placed 
upon  the  pooling  agreement  on  which  the  de- 
fendants rely  to  justify  their  refusal  to  con- 
Bumninte  the  agreement  relied  on  by  the 
plaintiff.  In  other  words,  the  demurrer  ad- 
mits that  there  were  sudi  contracts  as  are 
■et  out  in  the  exhibits,  and  raises  the  qups- 
tton  OS  to  their  true  construction.  It  fol- 
lows, therefore,  thnt  our  principal  duty  in 
this  case,  waiving  the  question  of  jurisdic- 
tion, will  be  to  ascertain  what  is  the  true 
meaning  of  tiie  contract  of  October  2,  isee, 
in  the  light  of  the  traversable  averments  of 
fact  not  contradicted  or  shown  to  be  untrue 
In  ore  or  otlier  of  the  exhibits  filed  by  the 
plaintiff. 

But,  before  considering  this  eontrolllng 
question,  it  may  be  proper  to  pause  for  a 
moment  to  inquire  more  particularly  as  to 
what  is  the  cose  presented  to  us  by  this  bill. 
It  is  simply  this:  The  plaintiff  comes  into 
a  court  of  equity  aslcillg  for  the  specific  per- 
formance of  a  contract  which  upon  its  face 
shows  that,  so  far  as  the  parties  to  it  were 
concerned,  it  was  entered  into  for  the  pur- ' 
COL.  R.  A. 


pose  of  eoahliog  him  to  get  eontrol  of  thi» 
great  corporation.  He  was  to  become  th* 
owner  of  stock;  according  to  his  construc- 
tion, of  just  enough  stock  to  moke  him  mas- 
ter of  the  situation,  so  that,  upon  his  re- 
quest those  who  had  been  placed  in  authority 
by  the  stockholders  were  to  resign  and  plac* 
him  in  control,  not  only  of  the  Sealxiard  Air 
Line,  but  of  the  eight  other  corporations  con- 
nected with  and  operated  by  it.  But,  what- 
ever may  be  the  construction  of  this  con- 
tract by  the  plaintiff,  it  also  appears  upoit 
its  face  that  the  intention  of  the  committee 
was  to  moke  terms  in  relation  to,  and  were 
desirous  of  making  a  sale  of,  not  only  their 
own  stock,  but  as  well  tha.t  of  their  associ- 
ates, and  the  stock  of  all  such  other  stock- 
holders as  should  join  with  them  prior  to 
October  18,  1804.  We  say  this  is  apparent 
from  the  contract  itself.  Such  a  course  was, 
without  regard  to  the  pooling  agreement,  de- 
manded by  the  plainest  dictates  of  ordinary 
fair  dealing.  In  short,  the  course  which  the 
plaintiff  is  here  contending  the  defendants- 
are  bound  to  pursue  would  have  resulted  in 
selling  their  own  stock,  and  at  the  same 
time  in  selling  out  the  minority  stockholders. 
While  we  do  not  wish  to  be  understood  sa 
saying  that  never,  under  any  circumstances,  . 
will  a  court  of  equity  enforce  a  contract  for 
the  purchase  of  a  controlling  interest  in  » 
corporation,  yet  we  are  clearly  of  opinion 
that  this  contract,  showing,  as  it  does,  upon 
its  face,  an  evident  intention  on  the  part  of 
the  committee  to  protect  all  the  stockholders 
who  should  join  in  the  pool  before  October 
18,  1890,  should  not  be  enforced  hy  a  court 
of  equity  in  such  manner  as  to  prevent  the 
carrying  out  of  that  intention.  It  may  bo 
that  the  position  of  the  plaintiff  in  this  re- 
spect may  be  legal,  but  it  is  certainly  far 
from  equitable.  He  relies  upon  the  provi- 
sion in  the  contract  that  he  was  to  take  and 
pay  for  only  such  shares  of  stock  as  were 
both  pooled  and  deposited  before  18th  Octo- 
ber, 1S90,  while  he  must  bare  known  from 
the  face  of  the  contract  itself  that  the  ob- 
ject of  the  committee  was  to  aeii,  not  only 
their  own  stodc,  and  the  stodc  of  those  who 
had  joined  the  pool  tm  October  6th,  but  also 
all  the  stock  of  other  atockholdera  who 
should  join  before  the  18th  of  that  mouth. 
This  is  shown,  as  we  have  said,  not  only  by 
the  contract  itself,  hut  also  by  the  oircular 
letter  signed  by  R.  C.  Hoffman,  dated  Octo- 
ber 7,  1800,  the  day  after  the  execution  of 
the  alleged  contract  of  sale.  This  letter,  or 
a  copy  of  it,  was  filed  by  the  plaintiff  with 
his  hill  in  the  circuit  court  of  the  eastern 
district  of  Virginia,  and  that  bill  alleges 
that  it  was  sent  to  all  the  stockholders  of 
the  Seaboard  Company,  of  whom  he  was  one. 
It  informs  them,  and  informed  him,  that  ths 
pool  is  for  the  benefit  of  all,  and  requests 
them  all  to  join  on  or  before  the  18th  Octo- 
ber. It  is  sufficient,  for  the  purposes  of  the 
aspect  of  the  case  we  are  now  discussing, 
that,  whatever  may  have  been  the  plaintiff's 
views  in  regard  to  his  legal  rights,  he  was 
fully  informed,  and  must  he  held  to  have 
known  from  the  very  beginning  of  negotia- 
tions at  Norfolk,  of  the  equitaUe  ground  up- 
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on  which  the  detendanta  were  standing.  Al- 
though it  mfi.7  not  be  proper  to  take,  ae  ad- 
mitted by  the  demurrer,  the  allegations  ol 
the  sworn  answers  of  Mesara,  McLane  and 
Watts  to  the  bill  filed  by  the  plaintiff  in  the 
United  States  circuit  court  for  the  district 
oi  Maryland,  and  filed  as  exhibits  with  the 
bill  in  this  case,  yet  we  cannot  abut  our  eyes 
to  the  lactH  therein  allied,  namely,  that  be- 
fore and  at  the  time  the  allied  contract  of 
■ale  was  made  the  plaintiff  and  his  attorney 
were  in  poesesBion  of  full  knowledge  that 
the  couimittee  was  acting  for  all  the  stoclc- 
boldera  who  should  join  the  pool  before  Octo- 
ber ISlh,  and  not  as  be  now  contends,  for 
otUy  those  who  had' joined  and  deposited 
their  Btuck  before  that  date.  What  must  be 
tb8  answer  of  a  court  of  equity  to  a  plaintiff 
who  asks  it  to  exercise  its  sound  judicial  dis- 
cretion io  the  speciSc  performance  of  a  con- 
tract which  has  for  ita  main  object  the  plac- 
ing of  this  great  corporation  in  bis  control 
or  in  the  control  of  himself  and  hia  undis- 
closed aBdOCiatesT  It  seems  very  clear  to  ua 
that  it  is  no  part  of  the  duty  of  such  a  court 
to  grant  any  relief  under  such  circumstan- 
cea  as  confront  us  under  the  allegations  of 
this  bill  and  the  exhibits  filed  with  it.  The 
only  cose,  so  far  as  we  have  been  informed, 
where  a  plaintiff  has  appealed  to  a  court  of 
equity  to  apecificallv  enforce  a  contract  for 
the  purchase  of  stock  for  the  purpose  of  get- 
ting control  of  a  corporation,  is  the  case  of 
Poirs  Appeal,  91  Pa.  436,  36  Am.  Kep.  Q71. 
The  bill  in  the  case  just  referred  to  was  filed 
to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  and  delivery  of  stock  of 
a  national  bank  for  the  purpose  of  control- 
ling it.  We  quote  from  the  opinion  just 
cited:  "This  case  presents  some  extraordi- 
nary features.  We  have  nothing  like  it  in 
this  state  since  equity  powera  were  conferred 
upon  the  courts.  .  ,  .  The  avowed  ob- 
jects of  the  purchase  of  the  stock  and  the 
filing  of  this  bill  were  to  get  the  control  of 
the  bank  lor  Greer  and  his  friends.  This 
appears  upon  the  face  of  the  tnll  and  is  the 
main  ground  upon  which  equitable  relief  is 
asked.  .  .  .  While  the  legal  right  of  the 
plaintiff  to  buy  up  sufficient  of  the  stock  of 
this  baoli  to  control  it  in  the  interest  of  him- 
self and  friends  may  be  conceded,  it  is  by 
no  means  clear  that  a  court  of  equity  will 
lend  ita  aid  to  help  him.  A  national  bank  is 
a  quasi  public  institution.  While  it  is  the 
property  of  its  stockholders,  and  its  profits 
inure  to  their  benefit,  it  was  nevertheless  in- 
tended by  the  law  creating  it  that  it  should 
be  for  the  public  accommodation.  .  .  . 
The  stock,  as  now  beld,  is  scattered  among  a 
variety  of  people,  and  held  in  greater  or  leas- 
er amount^.  It  is  difficult  to  see  how  the 
small  stockholders,  who  have  their  modeat 
earnings  invested  in  it,  the  depositors,  who 
use  it  for  the  safe-keeping  of  their  moneys, 
or  the  business  public,  who  took  to  it  for  ac- 
commodation, .  .  .  are  to  be  benefited 
by  the  concentration  of  a  majority  of  itn 
stock  in  the  hands  of  one  nan.  or  in  auch 
way  that  one  man  and  his  friends  shall  con- 
trol it.  .  ^  Wpre  we  to  affirm  this  de-  ^ 
cree,  I  see  no  reason  why  we  may  not  Im 
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called  npon  to  use  the  extraordinai^  powers 

of  a  court  of  equity  to  assist  in  miscellane- 
ous stock-jobbing  operations.  .  .  .  The 
decree  of  a  chancellor  is  the  exercise  of  a 
sound  diiicretion.  It  is  of  grace,  not  of 
right,  and  will  never  be  made  where  the 
equity  and  justice  of  a  case  is  not  clear."  in 
this  connection  the  defendant  relied  upon 
Uames  v.  Broicn,  80  N.  Y.  527,  and  Cook, 
Corp.  9  QZ2,  which  is  based  upon  the  case 
just  cited  for  the  proposition  that  a  conlract 
by  which  directors  who  own  a  majority  ol 
the  stock  agree  to  eell  it,  and  substitute  the 
vendees  as  directors  of  the  oompany,  is  not 
illegal.  But  the  situation  here  ia  quite  dif- 
ferent; for  neither  the  vendors  nor  the  ven- 
dee had  a  majority,  and  therefore  it  is  clear 
and  it  was  so  contended  by  the  plaiutilT's 
counsel  that  the  object  of  the  contract  was 
to  give  him  the  majority  by  uniting  hia  hold- 
ings to  those  of  the  defendants.  In  addition 
to  this,  it  may  be  observed  that  wo  may  con- 
cede for  the  purpose  of  the  argument  of  this 
branch  of  the  case  that  the  alleged  contract 
is  not  illegal.  But  it  does  not  follow  thab 
because  it  is  not  illegal  it  is  equitable,  and 
should  bo  -enforced  by  a  court  of  equity.  As 
was  said  by  the  supreme  court  of  Pennsyl- 
vania in  FoU's  Appeal,  91  Pa.  43*1,  30  Am. 
Rep.  671,  if  parties  were  able  to  obtain  con- 
trol by  purchase,  it  cannot  be  helped,  but 
here  Is  a  quasi  public  corporation  in  which 
the  minority  stockholders  and  the  public  are 
to  be  considered.  If  the  plaintiff  has  any 
legal  rights,  let  bim  enforce  them  in  a  court 
of  law.  What  we  have  said  cannot,  of 
course,  be  taken  to  indicate  that  we  are  of 
opinion  that  there  may  not  be  many  cases 
in  which  a  court  of  equity  will  specifically 
enforce  contracts  for  the  sale  of  railway  or 
other  shares.  It  is  said  in  S  33S,  Cook, 
Stock,  Stockholders  &  Corp.  Law:  "If  the 
stock  contracted  to  be  sold  ia  easily  obtain- 
able in  the  market,  and  there  are  no  par- 
ticular reasons  why  the  vendee  should  have 
the  particular  stock  contracted  for,  he  is  left 
to  his  action  for  damages.  But  where  the 
value  of  the  stock  is  not  easily  ascertainable, 
or  the  stock  is  not  to  be  obtained  readily 
elsewhere,  or  there  ia  some  particular  and 
reasonable  cause  for  the  vendee's  requiring 
the  stock  contracted  for  to  be  delivered,  a 
court  of  equity  will  decree  a  specific  per- 
formance, and  compel  the  vendor  to  deliver 
the  stock."  aottschalk  v.  Stein,  60  Mi.  51, 
13  Atl.  025.  This  is  a  sufficient  statement 
of  the  general  rule.  But,  of  course,  if  it  be 
true,  as  we  have  pointed  out,  that  the  cause 
or  reason  why  the  plaintiff  here  demands 
the  stock  is  not  equitable,  and  therefore  not 
reasonable,  the  court  will  not  decree  apeei- 
fic  performance,  although  the  value  of  the 
stock  is  difficult  to  ascertain,  and  cannot  be 
obtained  elsewhere.  But  in  this  case,  how- 
ever difficult  it  may  be  to  obtain  the  stock 
elsewhere,  it  is  not  difficult  to  ascerUin  its 
value;  for,  in  the  bill  filed  in  United  SUtes 
circuit  court  by  the  plaintiff,  he  alleges  that 
its  value  is  $100  per  shar^e. 

But,  assuming  that  the  oontriujt  is  not  il- 
legal, let  us  examine  it,  and  ascertain,  it 
we  can,  its  true  meaning.    We  have  alread; 
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•een  what  thii  contract  is,  <uid  we  have  also 
said  how  lar  and  in  what  eense  the  demur- 
rer admits  the  allegations  of  the  bill.  The 
bill  alleges  that  before  the  agreement  was 
made,  and  while  nE^otiations  were  pending, 
the  deFendants  McLane,  Robinson,  and  Watts 
informed  bim  thef  wers  acting  as  a  "com- 
mittee representing  a  Urge  amount  of  stock 
in  said  corporation  held  ^  others."  In  view 
of  the  fact  that  the  plaintiff  studiously  re- 
frains from  alleginc  nis  want  of  knowledge 
of  the  existence  of  the  pooling  agreement  be- 
fore and  at  the  time  he  entered  into  the  con- 
tract of  October  6,  and  remembering  that  the 
contract  is  made  by  the  defendants  as  a 
oommittee  in  behalf  of  themselves  and  asso- 
ciate stockholders,  and  in  behalf  of  all  stoi^- 
holdera  who  should  join  with  them  before  a 
certain  date,  and  that  the  plaintiff  declared 
that  he  was  willing  and  desirous  to  purchase 
all  the  shares  of  stock  held  by  said  commit* 
tee  as  the  same  maj  be  pooled  and  deposited 
prior  to  the  date  mentioned,  the  construction 
now  placed  upon  the  contract  by  the  plain- 
tiff, abeolutely  abrogating,  as  it  does,  the 
pooling  agreement,  is,  to  say  the  least,  not 
*  reasonable  one.  It  this  pooling  sgreement 
was,  as  contended,  so  destroyed  on  the  6th 
October  why  should  the  defendants  constitut' 
ing  the  committee  on  the  next  dt,^  send  cir- 
culars to  all  the  stockholders  to  join  in  the 
pbolT  But,  in  addition  to  this,  the  date 
named  in  the  circulars  {I8th  October,  18d6) 
is  the  very  day  named  in  the  contract  on  or 
before  which  the  stock  the  plaintiff  was  will- 
ing to  purchase  was  to  be  pooled  and  depos- 
ited. It  is  unnecesBary,  however,  further  to 
-discuss  this  question,  tor  the  counsel  of  the 
plaintiff  practically  conceded  that  the  plain- 
tiff was  fully  aware  on  October  Q  of  the  ex- 
istence of  the  pooling  agreement  of  October 
S.  But,  whether  he  was  in  fact  fully  in- 
formed of  the  existence  and  terms  of  the 
pooling  agreement,  he  has  never  denied  the 
poseessloD  of  such  knowledge,  in  spite  of  the 
fact  that  such  a'denial,  and  the  proof  of  its 
truth,  form  the  very  foundation  of  his  case; 
for  it  is  obvious  that,  if  it  be  once  conceded 
that  both  parties  knew  of  the  existence  of 
the  pooling  agreement,  it  must  follow  that 
they  contracted  with  reference  and  subject 
to  its  provisions,  unless  it  be  null  and  void 
as  alleged  in  the  bill.  We  will  presently  dis- 
cuss (.he  effect  of  the  nullity  of  the  pooling 
agreement.  If,  then,  we  are  to  consider  the 
pooling  agreement  as  an  element  in  this 
case,  it  seems  to  UB  that  the  contention  of  the 
ptaintitT,  though  supported  with  great  force 
and  ingenuity,  must  fall  to  the  ground;  for 
instead  of  being,  as  contended  by  the  plain- 
tiff, a  completed  contract  for  the  saJe  of 
stock,  it  was  but  "a  pending  offer,"  or  "an 
option,"  which  must,  according  to  the  nool- 
ing  agreement,  be  ratified  by  stockholders 
holding  three  fourths  of  the  Seaboard  Com- 
pany's stock,  and  accepted  by  the  plaintiff. 
Now,  what  are  the  broad  features  of  the  con- 
tract which  challenge  attentlonl  First, 
that  the  contract  on  the  one  side  is  made  by 
a  committee  already  existing,  previously 
created ;  secondly,  that  all  the  stock  of  all 
the  stockholders  who  should  join  the  pool 
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before  tb«  IBth  October  was  the  sobject  of 
negotiations ;  third,  that  the  contract  looked 
to  an  "intended  purchase,"  and  not  an  actual 
sale;   fourth,  that  neither  tite  vendors  c 


acting  by  and  Uirough  the  plaintiff. 

At  the  very  banning  of  the  so-called 
"contract,"  it  appears  that  the  parties  there- 
to are  the  committee  and  Thomas  F.  Ryan 
on  belialf  of  himself  and  associates,  and  that 
the  stock  which  the  committee  was  desirous 
of  selling  was  all  the  stock  in  the  pool. 
When  we  look  to  the  allegations  of  the  bill 
in  the  sixth  paragraph,  in  reference  to  the 
nc^tiatioQS  there  referred  to,  and  the  fail- 
ure of  the  plaintiff  to  deny  knowledge  cf  the 
pooling  agreement, — which,  of  itself,  under 
the  facts  in  this  case,  is  equivalent  to  au  ad- 
mission of  knowledge, — c&u  it  be  doubted 
Uiat  the  plaintiff  made  the  so-called  "con- 
tract of  sale"  subject  to  the  previous  eon- 
traotl  If  BO,  the  second  contract  was  and 
must  have  been  in  the  nature  of  an  offer 
or  option.  It  seems  to  us  perfectly  clear 
that  the  parties  themselves  directiy  and 
pointedly  refer  to  and  recognise  the  exis- 
tence of  the  pooling  agreement  in  Uie  seoond 
article,  in  which  there  is  a  clear  distinction 
drawn  between  the  contract  and  the  pooling 
agreement.  "Second.  The  committee  is  to 
declare  the  amount  of  all  stock  deposited 
witii  the  said  pool,  and  embraced  in  this  con- 
tract of  sale,  on  October  18th,  1896."  Of 
course,  "the  said  pool"  must  refer  to,  can 
have  no  other  reference  than  to,  the  pool 
formed  by  the  pooling  agreement;  and  the 
"contract  of  sale,"  it  is  equally  clear,  mnst 
refer  to  the  intended  purchase  which  the 
paper  was  executed  to  carry  out.  But  when 
we  examine  the  subsequent  part  of  the  paper 
we  find  that  the  parties  tnemsetvcB  give  it 
its  proper  character;  for  in  the  fifth  para- 
graph the  language  used  is,  "simultaneously 
with  the  closing  of  the  said  option  by  the 
party  of  the  second  part,"  and  tie  perform- 
ance of  certain  other  things,  the  committee 
were,  if  requested  bj  the  plaintiff,  to  pro- 
vide for  the  resignation  of  president  and  di- 
rectors of  the  Seaboard  Company  and  its 
controlled  corporations.  We  thick  there  con 
be  no  question  that  the  words  here  used  re- 
late to  the  contract  now  relied  on  by  the 
plaintiff  as  a  complete  and  absolute  contract 
of  sale,  which  he  comes  into  a  court  of  equity 


filed  in  1897  in  the  eastern  district  of  Vir- 
ginia,— one  of  the  ezhibiU  filed  with  the  bill 
in  this  case, — that  the  plaintiff  himself 
called  his  absolute  contract  only  "a  pend- 
ing offer" ;  and  in  the  bill  filed  in  the  circuit 
court  of  the  United  Stat«s  he  again  speaks 
of  the  contract  of  sale  as  "an  option."  But 
it  also  appears  that  the  plaintiff  on  his  port 
agrees  to  do  nothing  until  in  the  fourth 
paragraph  he  "agrees"  that  the  sum  of  SHO.- 
000,  which  he  deposits  vrith  the  oommittee, 
shall  be  forfeited  and  [taid  as  liquidated 
damages,  in  case  he  and  his  associates  (who- 
ever they  may  be)  fail,  at  the  ecpiration  of 
forty  days,  "to  accept,"  take,  and  pay  for 
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kJI  such  pool  itock  ft*  acreed.  Under  the  dr- 

cumstaaces  aa  diBclosM  by  the  bill,  what 
better  arrangement  could  the  plaintiff  maket 
He  wM  trying  to  get  enough — just  enough — 
Itock  to  oontrol.  He  had  other  options  or 
negotiations  outstanding,  and  if  he  found 
there  would  be  stock  enough  in  the  pool, 
added  to  what  he  had  or  bad  secured  to  give 
him  oontrol,  be  would  accept;  otherwise  be 
wontd  not  accept,  but  would  forfeit  the  de- 
posit of  960,000.  It  seems  to  ui  that  this 
IS  what  the  contract  means.  He  and  his  as- 
•ociates  were  willing,  therefore,  to  risk  the 
loM  of  a  part  of  the  S60,000  (for  he  would 
set  back  part  of  it  as  a  stockholder),  in  the 
hopes  of  gaining  what  they  bad  been  striv- 
ii%  for,  namely,  the  control  of  the  Seaboard 
Company  and  the  other  corporations  oper- 
ated by  it.  From  what  we  have  said,  it  will 
be  seen  that  we  are  of  opinion  that  the  eon- 
tr&ct  relied  on  b;  the  plaintiff  is  not  an  ab- 
solute contract  of  purchase  and  sale,  but  it 


themselves  in  the  paper  itself.  If  this  be 
of  course  it  requires  neither  authority  uui 
reasoning  to  show  that  equitjr  will  not  en- 
force such  a  contract;  for  both  taust  be 
bound  to  give  either  a  standing  in  a  court 
of  equitjr.  Fry,  Spec.  Perf.  K  114,  148;  Id. 
I  440;Pom.  Spec.  Perf.  102,  IQ^iQeUlon -r. 
Siffmund,  27  Md.  344;D«wiiI  v.  MyeTt.2  Md. 
Ch.  405;  King  v.  WarfieU,  67  Md.  249,  9  Atl. 
538;  O'Brien  v.  Fcntx,  48  Md.  677;  Bamber- 
ger V.  Jokr\son,  88  Md.  41,  37  Atl.  BOO;  Bor- 
ner  v.  Woodland,  88  Md.  511,  41  Atl.  1079. 
Much  reliance  wae   placed   upon   the  sup- 

red  consequences  of  Uie  admissions  claimed 
have  resulted  by  the  demurrer  to  the  al- 
Iwations  contained  in  paragraph  14a, 
which  is  an  amendment  to  the  original  bill. 
This  BJueAdment  appear*  to  have  been  made 
for  the  purpoee  of  getting  rid  of  the  pooling 
agreement  and  it  was  contended  with  much 
earnestness  that,  the  plaintiff  having  averred 
therein,  first,  that  none  of  the  parties  bo  the 
contract  of  October  6  made  it  with  reference 
to,  or  in  connection  with,  the  pooling  agree- 
ment; and,  secondly,  that  all  the  then  par- 
ties who  signed  said  pooling  agreement  bad 
fully  authorised  the  committee  to  make  the 
contract  of  sale, — unless  we  dispense  alto- 
gether with  the  rule  that  tacts  which  ara 
averred  are  to  be  token  as  true  on  demurrer, 
it  is  impossible  to  coma  to  any  other  oondu- 
•ion  than  that  the  contract  of  sale  of  Octo- 
ber 6  was  not  made  with  reference  to,  or  in 
a  witii,  the  pooting  agreement.  But 


this  position  give*  a  oonclusiveneai  to  th« 
supposed  admisslone  resulting  from  the  de- 
murrer to  the  allegations  in  respect,  to  the 
construction  of  the  plaintiff  placed  by  him 
upon  the  two  agreements  here  involved  that 
cannot  be  properly  conceded  to  them;  for, 
after  allj  tLe  true  eonatruction  of  the  con- 
tracts, and  not  the  eonstniction  placed  upon 
them  by  the  plaintiff,  must  govern  the  rights 
of  the  parties.  It  is  apparent  from  what  we 
have  already  said  that,  as  we  construe  the 
contract,  the  whole  negotiation  between  the 
plaintiff  and  defendants  was  made  subject  to 
the  pooling  agreement,  and  (hat  the  same 
fact  is  apparent  from  the  face  of  the  con- 
tract of  sale  itself.  We  think  it  equally 
clear  that,  according  to  the  plain  construe- 
tion  of  the  pooling  agreement,  the  parties 
who  then — that  is,  on  October  5- — are  alleged 
in  the  bill  to  have  held  3,000  could  not  have 
authorized  the  committee  to  make  the  con- 
tract of  sale  as  construed  by  the  plaintiff; 
for  by  the  very  terms  of  the  pooling  agree- 
ment three  fourths  of  the  stock  pooled  before 
IStb  October  were  required  to  authorise  a 
sale, — that  is  to  say,  nx>re  than  6,000  share* 
were  required  to  authorize  the  committee  to 
make  the  sale,  or  double  the  amount  of  stock 
held  by  those  alleged  to  have  given  such  au- 
thority; for  it  appears  that  there  were  some 
8,600   shares   pooled   before   the   date   men- 

In  conclusion,  a  few  words  in  regard  to  tha 
alleged  nullity  or  invalidity  of  the  pooling 
contract.  It  appears  to  be  clear  that  wheth- 
er this  contract  oe  valid  or  not  is  immaterial 
in  this  cose.  We  have  in  the  former  port 
of  this  opinion  arrived  at  the  conclusion  that 
the  two  contracts — the  pooling  agreemoit 
and  the  so-called  "contract  of  sale'^^ — are  so 
connected,  the  latter  having  been  made  sub- 
ject to  the  provisions  of  the  former,  that  it 
would  seem  necessarily  'to  follow,  if  the 
former  be  declared  void,  it  would  be  inequit- 
able to  enforce  the  latter;  and,  if  the  former 
be  held  to  be  a  valid  and  binding  contract, 
the  sale  claimed  by  the  plaintJff  to  have  been 
made  to  him  never  having  been  concurred  in 
by  those  holding  three  fourths  of  the  pooled 
stodc  such  alleged  sale  is  no  sale,  and  can- 
not be  enforced.  There  are  other  grounds 
on  which  the  defendants  relied,  which  were 
ably  discussed  and  sustained  by  the  citation 
of  numerous  authorities,  but  we  think  what 
we  have  said  is  sufficient  to  justify  the  con- 
clusions we  have  reached. 

Decree  affirmed,  with  costs  to  defendutti 
above  and  below. 
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ne«t  aatate  need  tor  •  Ire*  aekool  at- 

Kora. — As  to  exemption  of  property  of  InstI- 
tntlons  of  leaning,  see  Barvard  Collets  t-  Com- 
brldse  Asaessota  <Uasa)  48  L.  B.  A  MT,  and 
/DolHal«  tbelfta^ 
60  U  R.  A. 


tended  by  pupils  wltboat  regard  to  t«««, 
color,  or  religion,  but  the  title  to  wbleh  ta 
beld  bT  a  Catholic  bishop  In  trust  far  the 
cangtegatlon  ot  a  parlsli.  Is  not  exempt  from 
taxation  under  Rav.  StaL  chap.  ISO,  I  S,  as 
th«  property  of  an  InstiCntlon  of  learslng. 

(June  31.  1900.) 
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view  of  La.  B&lle  County  in  proi^eedingi  in 
which  they  ctuice1«d  the  tax  uaeasment  upon 
property  ata.ndine  in  the  oarne  of  John  L, 
Spaulding,  Catholic  biahop  of  Peoria,  and 
used  for  achoot  purpoaes.     Reversed, 

The  facta  are  atated  in  the  opinion. 

Ifensrs.  O.  A.  HUl  and  B.  D.  Moaroa, 
with  Mr.  E.  G.  Ahla,  Attorney  General,  for 
tbc  auditor : 

Laws  exempting  property  from  taxation 
will  be  strictly  conatTued,  and  all  reasonable 
intendmeitta  vill  be  indulged  in  favor  of  the 
state,  and  unless  it  clearly  appeara  tliat  the 
property  U  exempt,  it  must,  like  other  prop- 
srt;,  be  held  aubject  to  taxation. 

Re  Swigert,  IIB  111.  83,  59  Am.  Rep.  786, 
fl  N.  E.  4C3;  Montgomery  v.  Wynum.  130  III. 
17.  22  N.  E.  84.S;  Botekitl  Cemetery  Co.  f. 
Kei'n,  147  HI.  483,  36  N.  B.  240 ;  Peopte  ™ 
rel.  DavU  t,  Chicago,  124  111.  836,  17  N.  E. 
S6;  Bloomington  Cemetery  isao.  v.  People 
ea  rel.  BaUridge,  170  HI.  377,  48  N.  E.  905; 
People  ex  rel.  Kooheraperger  v.  Ohioago  Tke- 
oloiical  Seminary  Bd.  of  Dtrectort,  174  111. 
177,  61  N.  E,  198. 

That  which  is  exempt  from  taxation  is  the 
property  of  the  institution  of  learning,  which 
plninly  me&na  the  property  owned  by  the  in- 
■titution. 

Montgomery  v.  Wyman,  130  111.  22,  22  N. 
E.  S45. 

It  does  not  appear  from  the  petition  thnt 
the  school  mentioned  in  the  petition  ia  on  in- 
stitution of  learning  tvithin  the  meaning  of 
the  law  exempting  such  property  from  taxa- 

Schoola  e«tab1iahed  by  privftte  donations, 
and  carried  on  for  the  beneflt  of  the  public, 
and  not  with  a  view  to  profit,  are  "inatitu- 
tiona  of  purely  public  charity,"  and  not  in- 
stitutions of  learning. 

Gerke  v.  Pvrcell,  23  Ohio  St  220 ;  People 
ea  rel.  Rack  v.  Western  Seaman's  Friend 
Boe.  87  111.  240;  Presbyterian  Theologionl 
Seminary  v.  People  ex  rel.  Johnson,  101  111. 
878. 

Messrs.  IHimean  ft  D07IB  for  petitioner. 


Catholic  bishop  of  Peoria,  held  lots  Nos. 
6,  8,  and  the  N.  V,  of  9,  block  36,  State's  ad- 
dition to  the  city  of  Ottawa,  to  be  exempt 
from  taxation.  The  conclusion  of  the  IxMird 
was  based  upon  the  following  finding  of 
faots :  "That  the  rea.1  estate  deeoribed  in  the 
complaint  hereinabove  mentioned  is  a  part  of 
the  property  of  the  institution  of  learning 
known  ae  'St.  Columba's  School  for  Boys  in 
the  City  of  Ottawa ;'  that  the  legal  title  to 
the  real  estate  mentioned  is  in  John  L. 
Spaulding.  Catholic  bishop  of  Peoria;  that 
the  school  mentioned  is  conducted  by  aaid 
John  L.  Spauldinf;,  bishop  of  Feoria,  as  an 
inatitution  of  learning:  that  the  aame  ia  not 
leased  by  such  institution,  or  otherwise  used 
60  L.  R.  A. 


with  a  Tiew  of  profit;  that  it  la  immediately 
adjoining  the  school-houae  building,  and  is 
used  by  the  acholars  attending  said  school  as 
a  playing  ground,  and  is  neceaaary  to  aajd 
institution  of  learning  aa  a  oonstituent  part 
thereof;  that  the  achool  conducted  on  aaid 
premises  ia  an  absolutely  free  achool,  the 
scholara  attending  some  rcgardlesa  of  race, 
color,  or  religion;  that  the  school  is  conduct- 
ed by  said  bishop  of  Peoria  through  hia  agent 
in  the  city  of  Ottawa,  via.  Thomas  S.  Keat- 
ing, rector  of  St.  Columba's  parish,  in  the 
city  of  Ottawa;  that  it  is  supported  by  vol- 
untary contributions  from  the  citizens  of  Ot- 
tawa; that  it  haa  been  a  free  institution  of 
learning  more  than  aeven  yeara  lost  paat,  and 
that  it  is  intended  to  maintain  the  aame  as 
such  an  institution  for  all  time  in  the  fu- 
ture." The  petition  alleged  the  title  to  the 
property  to  be  in  John  L.  Spnulding,  Catho- 
lic bishop  of  Peoria,  for  the  use  of  tie  con- 
gregation of  St.  Columba'a  parish.  The  aud- 
itor of  public  accounts,  being  of  the  opinion 
the  property  waa  not  exemfrt^  from  taza.tton. 
certified  hia  objections  to  this  court.  The 
question  preaented  is  whether  the  facts 
found  by  the  board  of  review  constitute 
f;niunda  of  exemption  from  taxation  under 
the  provision  of  the  first  clause  of  |  2  of 
chapter  120,  Rev.  Stat,  entitled  "Revenue," 
which  provides,  vit.:  "All  public  school- 
houses.  All  property  of  institutions  of  learn- 
ing, including  the  real  estate  on  which  the 
institutions  are  located,  not  leased  by  sueh 
institutions  or  otherwise  used  with  a  view 
to  profit,"  shall  not  be  liable  to  asaessment 
for  taxation.  The  faots  atated  are  not  suffi- 
cient to  bring  the  property  within  the  de- 
scription of  a  "public  achoolhouae."  Mont- 
gomery V.  Wyman,  130  111.  17,  22  N.  E.  845; 
McCtillough  V.  Peoria  County  Bd.  of  Retneie, 
183  III.  373,  66  N.  E.  685.  Nor  does  it  ap- 
pear the  said  real  estate  is  the  property  of 
on  institution  of  learning.  The  legal  title 
ia  in  John  L.  Spaulding,  as  Catholic  bishop 
of  Peoria,  according  to  the  finding  of  the 
board  of  review.  If  the  statements  of  the 
petition  as  to  the  state  of  the  title  be  accept- 
ed, the  title  Test«  in  the  said  Spaulding  as 
Catholic  bishop  of  Peoria,  for  the  use,  not 
of  the  aaid  Bt  Columba's  School,  but  of  the 
congregation  of  8t  Columba's  parish  of  said 
church.  It  is  essential  to  the  exemption  of 
property,  aa  being  the  property  of  ajt  insti- 
tution of  learning,  that  the  title  to  tiie  prop- 
erty shall  be  in  the  institution  of  learning, 
or  in  some  society  or  oongr^ation  holding 
and  authorized  by  law  to  hold  the  title  for 
the  institution  of  learning,  or  in  some  per- 
son or  corporation  in  trust  for  the  said  in- 
stitution of  learning.  Montgomery  v.  Wy- 
tft«n,  130  111.  17,  22  N.  E.  846;  McCuOougk 
V.  Peoria  County  Bd.  of  Hepiow,  183  111.  373, 
65  N.  E.  086.  llie  board  of  review  was  in 
error  in  ruling  the  property  was  not  liable 
to  a.BBessment  for  taxation. 

The  order  of  the  laid  board  is  th«refort 
reverted. 
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(181  III.  78.) 

A.  tt  !■  nat  tba  Icvltlmate  oSea  of  a 
vrovtso  to  enlarge  the  enmctment  to  nhlcli 
It  ■■  appended. 

S.  A  ■ta.tnt*  dlBerlmlBmtlBB  la  tmtor 
ot  persoBB  H-ho  Itrtfiai  tlie  Btadr  ot 
law  prior  to  a  etrtalo  date,  wltb  respect 
to  tbeir  adiDlulOD  to  tbe  bar  on  condition! 
not  i>eniiltted  to  thoae  wbo  began  after  that 
date,  la  wltbln  the  conatltntloual  prohibition 
o<  ipeclal  leglilatloD. 

a.  A  Blatute  overrldlBB  the  rnlea  ot 
eonrt  respect  Ibk  admlaaloa  of  attor- 
uera,  b)>  requiring  the  admlulon  of  an;  per- 
■ou  wbo  begBD  to  itud;  law  before  a  ipeclSed 
date,  proTlded  ha  hsi  obtained  a  diploma 
from  a  law  acboo!  In  the  state  alter  a  aptcl- 
lled  period  of  attendance,  or  passed  a  aatla- 
factory  eiamlnatlon  before  an  eiamlnUg 
iKiard.  after  a  prescribed  murae  ot  study,  U 
Jkn  unconstitutional  aaaumptlon  b7  the  legla- 
latnre   ot  power   properly   belongInK   to   the 


(PMlllpi  and  Bogm.  JJ.,  «h«M,> 
(Jane  16,  1899.) 

APPLICATION  by  the  holders  of  certain 
diplomas  and  certificates  for  admission 
to  the  bar  in  acoordancp  with  former  rule* 
■ot  eoart  which  authorized  auch  admisHion. 

The  facts  are  stated  in  the  opinions. 
Meant.   Hamllne,   Seatt,   tc   Lord,   for 

applicants ; 

The  power  of  two  justices  of  this  court  to 
licanae  att4>meyB  to  practise  in  the  courts  of 
record  of  this  state  is  derived  from  the  leg- 
islature, and  is  not  inherent  in  t^e  court  aa 
a  court,  or  in  any  indiyidual  member  there- 
of. 

At  common  law  and  now  the  only  way  an 
advocate  can  become  a  member  of  the  bar 
was  and  is  by  beio)^  called  by  the  inns  ol 
lawrers  of  which  he  has  beoome  a  member. 

Weeks,  Attornevs  at  Law,  {!  14-22. 

The  inns  are  voluntary  societies,  and  man- 
-d&mus  does  not  lie  to  compel  tbem  to  admit 
a  member  to  the  degree  of  barrister. 

Kinij  V.  Benchers  of  Lincoln's  Inn,  A  Bam. 
A  C.  855. 

The  courts  were  given  the  power  by  act  of 
Parliament  to  admit  and  disbar  attorneys. 

15  Edw.  TI.  But  1;  4  Hen.  IV.  chap.  18; 
2  Beeves,  History  of  English  Law,  chap.  18. 

The  whole  subject  Is  now  regulated  by 
••tatut«  in  England. 

Weeks.  Attomevs  at  Law,  I  60. 

Hie  power  of  the  English  courts  to  admit 

NoiB.— The  antborltles  directly  applicable  to  I 
tbe  question  of  the  power  ol  the  legislature  to 
regulate  admissions  to  tbe  bar  are  eihaustlTelj 
collected  In  the  briefs  and  opinion  of  the  court 
in  the  above  cbm.  The  Inherent  powers  of  tbe  [ 
conrt  whieb  the  l«(ltlatart  cannot  Impair  pre- 
Mli.  B.A. 
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attorneys  Is  derived  solely  from  rtatntM,  and 

is  not  inherent. 

Re  Cooper,  22  N.  Y.  90;  Glanville,  B.  11, 

chap.  3;  Re  Graduates,  II  Abb.  Pr.  308. 

I^e  legislature  of  Illinois  in  1819  con- 
ferred the  power  to  license  upon  two  of  tbe 
members  of  the  supfreme  court,  the  power  to 
disbar  upon  the  full  bench;  and  this  source 
of  power  has  been  assumed  by  the  legislature 
and   recognized   by   this     court   for    eighty 

Acta  1819,  p.  9;  Bev.  Laws  1833,  p.  100; 
Rev.  laws  1845,  p.  TS;  Rev.  Ia.ws  1S74,  p. 

im. 

A.  oont«mporaneous  legislative  construc- 
tion of  a  constitutional  provision  is  entitled 
to  great  deference. 

4  Bacon,  Abr.  StatutM,  648 ;  Sedgw.  BUt. 
&  tkinat.  L.  p.  412;  Phoebe  v.  Jay,  1  111. 
208 ;  Co\m  V.  Virgvnia,  6  Wheat  284,  6  L. 
ed.  257. 

All  power  not  delegated  to  the  executive 
or  Judicial  department  is  reserved  to  the  1^- 
islative. 

Field  V.  People  ex  rel.  l/cClemand,  3  III. 
70;  People  ea  rel.  Burgess  t.  Wilson,  IS  111, 
391. 

'nie  legislature  In  declaring  what  sbalt 
constitute  a  person  an  attorney  and  entitle 
him  to  practise  in  courts  of  record  exercises 
the  police  power,  over  which  it  baa  abe<dut» 
control. 

Robb  V.  Bmith,  4  111.  46. 

The  pon'er  of  two  judges  to  license  Is  de- 
rived from  the  legislature,  and  is  subject  io 
be  limited,  changed,  or  taken  away  by  the 
legislature. 

Re  Bradteell,  66  111.  636;  Winketman  y. 
People,  50  111.  44S. 

In  other  states  the  source  of  the  court's 
power  to  license  is  recoguiied  to  be  the  1^ 

lie  Cooper,  22  N.  Y.  67;  Ex  parte  TaU,  U 
CnJ.  241,  86  Am.  Dec.  82;  Re  Percy,  36  N.  Y. 
651 1  Re  Attorney,  83  N.  Y.  164;  R«  Beggt, 
67  N.  Y.  120;  Re  Thomas,  16  Colo.  441,  13 
L.  R.  A.  538,  27  Pac  707;  Com.  ea  rel. 
Brackenridge  v.  Cumberland  County  Com- 
mon Pleas  Judges,  1  Serg.  &  R.  187;  Ra 
Leach,  134  Ind.  865,  21  L.  R.  A.  701,  34  N. 
E.  641;  3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p. 
287;  Re  Hall,  60  Conn.  131,  47  Am.  Rep. 
925. 

Federal  oases  when  analysed  show  that  the 
power  in  Illinois  must  be  derived  from  the 
legislature. 

Re  Secombe,  19  How.  9,  15  L.  ed.  586 ;  Bm 
parte  Garland,  4  Wall.  333,  18  L.  ed.  366; 
Ej!  parte  Bradley,!  Wall.  384,  19  L.  ed.  214; 
Bradley  v.  Fisher,  13  Wall.  354,  20  L.  ed. 
651;  Bradteell  v.  Illinois,  18  Wall.  130,  21 
sent  a  sabject  of  rer;  great  Interest  and  Import- 

Bo  far  as  thia  qneatlon  relatea  to  punlBbment 
ir  eontenipt.  It  Is  considered  In  a  not*  to  Hale 

State  (Obio)  86  L.  B.  A.  304.  See  also  Car- 
ir  V.  Com.  (Va)  4B  Ii.  B.  A.  SIO. 
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L.  ed.  442;  Bx  parte  WaU,  107  D.  S.  265,  27 
L.  ed.  552,  2  Sup.  Ot.  B«p.  6Q9. 

The  statute  ii  not  speciaJ  l^iilation. 

Hawthorn  v.  People,  109  III.  302,  50  Am. 
Kep.  OiO;  Potmn  v.  Johnson,  108  111.  70; 
Vogel  ■7.  Fehoo,  157  111.  339,  30  L.  R.  A.  491, 
4Z  N.  E.  366;  People  em  rel.  Elokke  v. 
Wright,  70  III.  388. 

On  petition  for  rehearing. 

Mr.    Wllll*m   Barca,     also   for    ftppli- 

The  ptUBuit  of  th«  prictioe  of  law  being 
a  TOcaUon  by  meana  of  which  one  may  ac- 
quire property,  unlesB  we  find  something  in 
Uie  Conatitution  prohibiting  people  from  en- 
gaging in  the'pr&ctice  of  law  it  must  follow, 
that  everyone  ii  entitled  of  right  to  practise 
it,  unlesB  the  general  welfare  requires  that 
he  should  not  be  permitted  to  do  so. 

The  police  power  of  the  state,  in  ita  more 
comprehenBive  sense,  in  its  application  to  the 
various  relations  of  communities,  is  a  power 
ooextenaive  with  self -protection,  and  is  not 
inaptly  termed  the  law  of  overruling  neces- 
sity. 

The  legislative  branch  of  the  government 
ts  vested  with  the  power  to  ^ve  shape  to  and 
control  its  policy  \ij  the  enactment  of  Jaws. 

When  a  calling  or  vocation  becomes  inju- 
rious to  the  public,  or  tends  to  ita  injury,  is 
a  question  which  the  legislature  must  decide 
upon  its  own  Judgment,  and  in  respect  to 
which  it  ii  vested  with  a  large  discretion, 
which  cannot  be  controlled  by  the  courts. 

Employments  in  which  integrity,  skill,  or 
learning  is  of  vital  importance,  tiie  legisla- 
tura  is  empowered  to  treat  as  privileges 
merely,  and  to  refuse  license  to  follow  tiiem 
to  any  who  are  not  reputable,  skilled,  or  in- 
formed. 

It  the  practice  of  law  Is  the  subject  of  the 
exercise  of  police  power,  then  it  is  for  the 
legislature  exclusively  to  determine  when 
and  how  it  shall  exercise  that  power. 

That  the  practice  of  law  is  the  subject  of 
police  power  goes  without  saying. 

Not  only  is  the  practice  ot  law  the  subject 
of  the  exercise  of  the  police  power  by  the 
l^islatiire,  not  (miy  has  the  legislature  ex- 
ercised that  power  for  eighty  years,  but  tor 
fifty  years  this  court,  in  opinion  after  opin- 
ion, declared  that  the  acta  performed  by  the 
court  with  respect  to  admission — also  disbar- 
ment— were  in  pursuance  of  power  delegated 
by  tie  legislature,  and  th«t  power  was  the 
police  power. 

Hohh  T.  Smith,  4  III.  40. 

Mestr*.  Blswett  !•«•  aod  A.  M.  Penee, 
for  objectors: 

The  admission  of  attorneys  ia  part  of  the 
judicial  power. 

Ill,  Oonst  art.  3. 

For  the  history  ot  admission  to  the  bar, 

Maugham,  Attorneys,  5,  10,  15-20,  55,  67, 
App.  II.,  VIII.,  IX.,  XIV-XX.;  1  Pollock  t 
U.  History  of  English  Law,  190,  1Q2,  li)4- 
196;  llicker'B  Petition,  60  N.  H,  207,  24  L. 
It.  A.  740,  29  Atl.  569;  3  Bl.  Cora.  26,  28;  2 
Wilaon'a  Works,  Andrews'  ed.  247 ;  Iaws  of 
N.  W.  Terr.  July-Dec.  17B2,  chap.  10,  i  1,  p. 
40;  Laws  of  Indiana  Terr.  1807,  p.  ISZ; 
80  L.  R.  A. 


Laws  of  IllinoiB  Terr,  lit  Seas.  p.  B;  1  Law*- 
of  Illinois  Terr.  68. 

.\n  attorney  is  an  officer  at  the  court. 

Ea  ports  Garland,  i  Wall.  333,  18  L.  ed. 
366;  He  BradweU,  55  HI.  535;  Viae  v.  Bam- 
ilton  County,  IB  Ul.  78;  S  Am.  k  Eng.  Enc. 
Law,  2d  ed.  p.  263. 

His  admission  is  an  a«t  of  quasi-publie- 
charBct«r  to  which  any  person  may  object. 

B.V  parte  Walla,  73  Ind.  90;  Re  Bitrohard^ 
27  Hun,  429. 

His  admission  ii  a  Judicial  act 

3  Am.  &  Ene.  Enc  Law,  2d  ed.  p.  287;  Re 
Secomhe,  10  ifow.  9,  IS  L.  ed.  565 ;  Com.  em- 
rel,  Brackenridge  v.  Cumtierland  Count/f- 
Common  Pleas  Judges,  1  Serg,  A  R,  187; 
Splane'B  Petition,  123  Pa.  527,  16  AU.  481 ; 
ICandalt  v.  Brigham,  7  Wall.  523,  19  L.  ed. 
286 :  Weeks,  Attorneys  at  Law,  2d  ed.  p.  167 ; 
Re  Ooodell,  39  Wit.  23S.  20  Am.  Rep.  42;  A«- 
Uoimcss,  39  Wis.  500,  20  Am.  Rep.  55. 

Conversely,  hia  disbarment  is  a  judiciaT 
act 

3  Am.  A,  Gng.  Enc  Iaw,  2d  ed.  p.  300; 
Stat  4  Hen.  V.  chap.  18  {14021  ;  Ba  part« 
Robimon,  19  Wall.  506,  22  L.  ed.  205; 
Weeks,  Attorneys  at  l*.w,  2d  ed.  p.  154; 
State  ew  rel.  Adams  v.  Rightor,  49  La.  Ann. 
1015,  22  So,  193:  Sloutray  v.  People  ex  rel. 
ilorris,  162  111.  104,  44  N.  E.  496;  Missouri 
River  Teleg.  Co.  t.  First  Nat.  Bank,  74  III. 
217. 

The  legislature  cannot  consUtutionally  im- 
pair the  judicial  power. 

Houston  V.  Williams,  13  Cal.  24,  73  Am. 
Dec.  505;  Vaughn  v.  Harp,  40  Ark.  100,  4  S- 
W.  751;  Ex  parte  Oriffiths,  118  Ind.  S3.  3  L. 
R.  A.  398,  20  N.  E.  B13. 

The  appointment  of  assistants  to  the  court: 
cannot  be  controlled  by  the  legislature. 

0  .Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1047: 
State  ojs  rel.  Hovey  v.  Noble,  118  Ind.  350. 
4  L.  R.  A.  101,  21  N.  E.  244 ;  Be  Janitor  of 
Supreme  Court,  35  Wis.  410. 

The  act  of  February  21,  1899,  is  an  as- 
sumption by  the  legislature  of  judicial  pow- 

Owene  v.  Ranstead,  22  III.  161 ;  6  Am.  & 
Eng.  Enc.  Law.  2d  ed.  p.  1050;  Marw  v.  Haa- 
Ihom.  149  U.  e.  172,  37  L.  ed.  410,  13  Sup- 
Ct.  Rep.  30S;  Cooley,  Principles  of  Const. 
Law,  3d  ed.  46;  Wantlan  v.  White.  19  Ind. 
470;  He  Cooper,  22  K.  T.  87;  He  Graduates. 
10  Abb.  Pr.  348;  oontra,  see  N.  Y.  I4iw» 
I81IO,  p.  342. 

The  act  of  February  21,  1809.  ia  special 
l^slation,  and  denies  the  equal  protectjon- 
of  the  laws. 

111.  Const,  art  4,  B  22 ;  U.  S.  Const.  14th. 
Amend.  (  I ;  Harding  v.  PeopU,  160  111.  4S&, 
32  L.  R.  A.  445,  43  N.  E.  624 ;  Oulf,  O.  i£  8. 
F.  R.  Co.  V.  Kllis,  166  U.  S.  150,  41  L.  ed. 
eco,  17  Sup.  Ct  Rep.  266 ;  lie  Burchard,  27 
Hun,  429;  New  York  SUU  Bar  Aaso.  Rep. 
IV.  p.  50;  V.  p.  71. 

Ifr,  Ii«atlaK  Rosenthal,  also  for  object- 

The  law  in  question  is  unconstitutional  be- 
cause a  discrimination  is  made  between- 
thosp  who  began  the  study  of  the  law  prior 
to  November  4,  1897,  and  those  who  b^aik 
or   begin   thereafter,   the   former    being   r»- 


latt«r  for  the  period  preBcribed  t^  the  rulea 
of  this  court,  vis.,  three  yeai*. 

Gulf,  C.  d  H.  F.  S.'Co.  ■?.  EUit,  105  V.  S. 
160,  41  I*  ed.  666,  17  Sup.  CL  Hep.  255; 
SIratton  daimantt  t.  Mottm  ClaimanU,  89 
Tenn.  4U7,  sub  lunn.  Dibrell  v.  Lanier,  12  L. 
H.  A.  70,  IS  8,  W.  87i  Lippman  y.  People, 
175  lU.  101,  51  N.  E.  872;  State  y.  Vander- 
stwis,  42  Minn.  12S,  S  L.  R.  A.  119,  43  N.  W. 
780;  htale  v.  Fennoyer,  65  N.  H.  113,  S  L. 
R.  A.  709,  18  AU.  878;  Stole  v.  Hinman,  85 
N.  H.  103,  18  Atl.  IS4;  Uilleit  v.  People, 
117  HI.  234,  87  Am.  Eep.  809,  7  N.  E.  031; 
FrOTtr  T.  People  ute  of  School  Fund,  141  111. 
171.  10  L.  E.  A.  492,  31  N.  E.  395;  ICitahic 
y.  People,  155  III.  B3,  29  L.  R.  A.  79,  4D  N. 
E.  454. 

Okrtwiight,  J.,  deliTered  tiie  (pinion  of 
the  court: 

This  ii  on  application  to  this  court  for  ad- 
miEnion  to  the  bar  of  this  state  by  virtue  of 
diplomte  from  l&w  schools  issued  to  the  ap- 
plicants.  The  act  of  t^«  generi.1  s^semblj 
passed  in  189Q,  under  which  tbe  applicstion 
IS  made,  is  entitled  "An  Act  to  Amend  Sec- 
tion 1  of  an  Act  Entitled  'An  Act  to  Revise 
the  Law  in  Relation  to  Attompys  and  Coun- 
ftdoti,'  Approved  March  28,  1S74,  in  force 
July  1,  1874."  The  amendment,  so  far  as  it 
appears  in  the  enacting  clause,  consists  in 
the  addition  to  the  section  of  the  following: 
"And  every  applicant  for  a  licence  who  shall 
comply  witli  the  rules  of  the  supreme  court 
in  regard  to  admission  to  tbe  bar  in  force  at 
the  time  such  applicant  commenced  the  study 
of  Ian-,  either  in  a  law  ofSce  or  a  law  school 
or  collq^,  shall  be  granted  a  license  under 
this  act  notwithstanding;  any  subsequent 
dianfree  in  said  rules."  The  eminent  coun- 
sel who  have  argued  tbe  motion  for  admis- 
aion  on  behalf  of  the  applicants  say  that  this 
pmvision,  and  all  of  tie  section  preceding 
the  proviso  hereinafter  mentioned,  is  pro- 
spective in  its  nature,  and  that  it  concedes 
to  this  court  tbe  power  to  make  and  change 
mlea  for  admission  to  the  bar,  but  annexes 
the  additional  requir«fnent  that,  when  it 
Joes  change  them  in  the  future,  any  one  who 
has  commenced  the  study  of  law  at  the  time 
of  the  change  may  have  a  license  by  comply- 
ing with  the  miss  tor  admission  in  force  at 
the  time  such  applicant  commenced  such 
study.  They  say  that,  so  far  as  that  provi- 
sion f^oes.  it  means  only  that  sew  rules  here- 
after made  "must  be  prospective,  and  must 
not  alTect  so-called  'Inchoate  rights.' "  In 
this  position  counsel  are  unquestiooabty  cor- 
rect. A  retrospective  operation  is  not  fa- 
vored, and  a  statute  will  be  construed  to  have 
a  prospective  elTpct,  if  such  a  conclusion  ts 
perntissible.  If  the  real  design  of  the  stat- 
ute in  that  respect  is  doubtful,  it  will  be 
construed  to  have  a  prospective  operation 
onlv.  and  a  retrospective  elTect  will  not  be 
given  to  it,  unless  it  clearly  appears  that 
■ui.'h  was  the  intention  of  the  legislature. 
McHaney  v.  Trusteet  of  Schoola,  68  111.  140; 
United  Stnta  Moitg.  Co.  v.  Grose,  93  111. 
483 ;  People  er  rel,  Johnaon  v.  Peacock,  98 
III.  172;  Ueani  y.  Barriton,  114  111.  248,  2 
CO  L.  R.  A. 
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N.  E.  U.    In  this  coae  no  intention  to  mak* 

the  enactment  retroapactive  is  expressed,  but 
such  an  intention  is  clearly  negatived  by  the 
attempt  to  legislate  for  those  sJIected  by  the 
change  already  made,  under  the  form  of 
a  proviso;  and,  further,  if  the  enactment 
were  retroepective,  etudente  to  be  examined 
would  go  to  the  appellate  court,  while  th« 
proviso  sends  them  to  the  examining  bo«rd. 
To  hold  it  retrospective  would  make  the  pro- 
viso repugnant  to  it.  The  provieioo  quoted, 
therelore,  operates  only  as  a  rule  for  the  fu- 
ture, and  does  not  confer  the  rights  claimed 
en  this  application.  The  change  in  the  rules 
for  admission  to  the  bar  made  November  4, 
1B97,  and  the  rules  themselves,  are  unalTect- 
ed  by  that  provision,  and  counsel  for  appli- 
cants rest  their  claim  wholly  upon  the  pro- 
VLBO  following  such  provision.  After  said 
provision  theie  is  a  double  proviso,  one 
branch  of  which  is  tha.t  up  to  December  31, 
1S99,  this  court  shall  grant  a  license  of  ad- 
mittance to  the  bar  to  the  holder  of  every 
diploma  regularly  issued  by  any  law  school 
regularly  orgartited  under  the  fan-a  of  this 
state,  whose  regular  olurse  of  law  studies  is 
two  years,  and  requiring;  an  attendance  by 
the  student  of  at  least  thirty-six  weelcs  in 
each  of  such  years,  and  showing  that  the 
student  began  the  study  of  law  prior  to  No- 
vember 4,  1897,  and  accompanied  with  the 
UHual  proofs  of  good  morai  character.  The  i 
other  branch  of  the  proviso  is  that  any  stu- 
dent who  has  studied  law  for  two  years  in 
a  law  office,  or  part  of  such  time  in  a  law 
office  -'and  part  in  the  aforesaid  law  school," 
and  whose  course  of  study  began  prior  to  No- 
vemtier  4,  1SB7,  shall  be  admitted  upon  a  sat- 
isfactory examineUon  by  the  examining 
board  in  the  branches  now  required  by  the 
rules  of  this  court.  It  tbe  right  to  admis- 
won  exists  at  all,  it  is  by  i-irtue  of  the  pro- 
viso, which,  it  is  claimed,  confers  substantial 
rights  and  privileges  upon  tbe  persona 
named  therein,  and  establishes  rules  of  leg- 
islative creation  for  their  admission  to  tha 

Now.  the  oflicc  of  a  proviso  is  to  qualify  or 
limit  the  enactment  itself;  and  not  to  en- 
large the  enacting  clause.  "The  office  of  a 
proviso,  generally,  is  either  to  except  some- 
thing from  the  enacting  clause  [to  qualify] 
to  restrain  its  generality,  or  to  exclude  soma 
possible  ground  of  misinterpretation  of  it  as 
e^ctending  to  case*  not  intended  ...  to 
be  brought  within  ite  purview."  Potter's 
Dwarr.  Stat.  113,  note  11.  It  is  int^-nded  to 
qualify  what  is  affirmed  in  the  body  of  th» 
act,  section,  or  paragraph  preceding  it. 
Boon  V.  Juliet,  Z  Til.  ZS8:  f^irah  v.  Borders, 
B  111.  341;  Hiiddlealon  v.  FrofUJi.!,  124  IH. 
105,  10  N.  K.  243:  Chicaijo  v.  Pkwnix  Ina. 
Co.  128  111.  276,  IB  N.  E.  808:  Poorfteea  v. 
Jackitin  eo  rf?n>.  Bank  of  Unitrd  Statet,  ID' 
ret  440,  9  L.  ed.  490.  This  proviso,  instead 
of  excepting  something  from  the  enactment 
or  qualifying  it  in  some  way,  attempts  to  en- 
large the  enactment  to  which  it  is  appended, 
and  is  designed  to  operate  as  a  substantive 
enactment  itself.  That  is  not  the  legitimat* 
office  of  a  proviso. 

There  is  authority,  lKnrrv«r^for  koldlng 
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that  the  intention  of  the  le^slature,  if  plain- 
Iv  expressed,  is  to  have  the  foroe  of  law  al- 
though in  the  form  of  a  proviso,  and  w«  will 
treat  this  proviso  ks  an  enactment  in  itself. 

Considering;  the  proviso  as  such  an  enact- 
ntent,  it  is  clearly  special  legislation,  prohib- 
ited by  the  Constitution,  and  invalid  as  such. 
It  the  legislature  had  any  right  to  admit  at- 
t«rnej^  to  practise  in  the  oourts  and  take 
part  in  the  administration  of  justice,  and 
could  prescribe  the  character  of  eyidence 
which  should  be  received  by  the  court  as  con- 
clusive of  the  requisite  learning  and  ability 
of  persons  to  practise  law,  it  could  only  be 
done  by  a  general  law,  and  not  by  granting 
special  and  e:^clusive  privileges  to  certain 
persona  or  classes  of  persons.  Oouet.  art.  4, 
)  22.  The  right  to  practise  law  is  a  prtvi- 
1f^.  and  a  licenie  for  that  purpose  makes 
the  holder  an  officer  of  the  court,  and  con- 
fers upon  him  the  right  to  appear  for  liti- 
gants, to  argue  causes,  and  to  collect  fees 
therefor,  and  creates  certain  exemptioi 
such  as  from  jury  service  and  arrest  on  ci' 
process  while  attending  court.  The  law  <x 
ferring  such  privil^^s  must  be  general 
its  operation.  No  doubt  the  l^slature, 
fruming  an  enactment  for  that  purpose,  may 
classify  persons  so  long  as  the  law  establish- 
ing classes  is  general,  and  has  some  reason- 
able relation  to  the  end  sought.  There  must 
be  some  difTerence  which  furnishes  a  reason- 
able basis  for  difTercnt  legislation  as  to  the 
different  classes,  and  not  a  purely  arbitrary 
one,  having  no  just  relation  to  the  subject 
ot  the  IcRtslation.  Bracevillo  Cnal  Co.  t. 
Peopk,  147  111.  88,  22  h.  R.  A.  340,  35  N.  E. 
62;  Itltchiev.  Pwple.  155  III.  9S,  2B  L.  R.  A. 
7!).  40  N.  E.  4.')4:  Gulf,  O.  d  8.  F.  R.  Co.  v. 
Kltis.  IBS  U.  S.  150,  41  L.  ed.  886,  37  Sup. 
Ct.  Rep.  255. 

The  lenj^th  of  time  a  physician  has  prac- 
tised, and  the  skill  acquired  by  experience, 
may  furnish  a  basis  for  classilloation  (Wi^ 
Itoffl:.  V.  Feopte.  12]  III.  84,  11  N.  E.  881)  ; 
but  the  place  where  such  physician  has  re- 
sided and  praotisrd  his  profession  cannot 
furnish  such  basis,  and  is  an  arbitrary  dis- 
crimination, making  an  enactment  based  up- 
on it  void  (Stale  v,  Pennoyer,  66  N.  H.  113, 
B  L.  R.  A.  709,  18  At!.  878).  Here  the  leg- 
islature undertakes  to  say  what  shall  serve 
as  a  test  of  fitness  for  the  profession  of  the 
law,  and,  plainly,  any  classification  must 
have  some  reference  to  learning,  character. 
or  ability  to  engsjie  in  such  practice.  The 
proviso  Is  limited,  first,  to  a  class  of  persons 
who  began  the  study  of  law  prior  to  Novem- 
ber 4,  1807.  This  class  is  subdivided  into 
two  classes— First,  those  presenting  diplo- 
mas issued  by  any  law  school  of  this  state 
before  December  31,  13^0;  and,  second,  those 
who  studied  law  for  the  period  of  two  years 
in  a  law  olTice,  or  part  of  the  time  in  a  law 
school  and  part  in  a  law  office,  who  are  to  be 
admitted  upon  examination  in  the  subjects 
specified  in  the  present  rule*  of  this  court, 
and  as  to  this  latter  subdivision  there  se^ms 
to  be  no  limit  of  time  for  making  applica- 
tion for  admission.  As  to  both  classes,  the 
conditions  of  the  rules  are  dispensed  with. 
and,  as  between  the  two,  different  conditions 
JSO  L.  R.  A. 


!  and  limits  of  time  are  fixed.  Ko  course  of 
.  study  is  prescribed  tor  the  law  s^ool,  but  a 
diploma,  granted  upoi^the  completion  of  any 
sort  of  course  its  managers  may  prescribe  ii 
made  all-suIBcient.  Can  there  be  anything 
with  relation  to  the  quslifioations  or  fitness 
of  persons  to  practise  law  resting  upon  the 
mere  date  of  November  4,  1897.  which  will 
furnish  a  basis  of  classification!  Plainly 
not.  Those  who  began  the  study  of  la.w  No- 
vember 4  could  qualify  themselves  to  prac- 
tise in  two  years  as  well  as  those  who  began 
on  the  3d.  The  classes  named  in  the  proviso 
need  spend  only  two  years  in  study,  while 
those  who  commenced  the  next  day  must 
spend  three  years,  although  they  would  com- 
plete two  years  before  the  time  limit.  The 
one  who  commenced  on  the  3d,  it  possessi^ 
of  a  diploma,  is  to  be  admitted  without  ex- 
amination before  December  31,  183D.  and 
without  any  prescribed  course  of  study, 
while  as  to  the  other  the  prescribed  course 
must  be  pursued,  and  the  diploma  is  utter. 
ly  useless.  Suoh  dassifl cation  cannot  rest 
upon  any  natural  reason,  or  bear  any  just 
relation  to  the  object  sought,  and  none  is 
sugj^sted.  The  proviso  is  for  the  sole  pur- 
pose of  bestowing  privileges  upon  certain  de- 
fined persons. 

It  is  not  a  mere  change  of  system  at  a 
given  date,  but  it  recogniies  the  change 
made,  and  the  power  of  the  court  to  make 
future  chan;;es.  subject  to  a  certain  restric- 
tion, and  legislates  for  a  particular  class. 
Stuflents  who  began  before  and  after  No- 
vember 4.  1S97,  were  pursuing  thrir  studies 
when  it  was  passed,  and  those  who  began 
after  that  date,  and  before  December  31, 
1897,  would  complete  two  years  before  De- 
cember 31,  1809,  but  cannot  enjoy  its  privi- 
leges. 

Another  fatal  objection  to  the  provisions 
in  question  is  that  the  legislature,  in  its  en- 
actment, overlooked  the  restraint  imposed  by 
the  Constitution,  and  assumed  the  exercise  of 
a  power  properly  belonging  to  the  courts.  A 
provision,  which  has  been  incorporated  in 
each  successive  Constitution  ot  this  state,  is 
found  in  the  present  Constitution  as  article 
3,  in  the  follofl'ing  language:  "The  powers 
of  the  government  of  this  state  are  divided 
into  three  distinct  departments, — legisla- 
tive, executive,  and  judicial;  and  ao  person, 
or  collection  of  persons,  being  one  of  these 
departments,  shall  exercise  any  power  prop- 
erly belonging  to  either  of  the  others,  except 
OS  hereinafter  expressly  directed  or  permit- 
ted." To  this  question  the  greater  part  of 
the  argument  of  the  learned  counsel  on  each 
side  has  been  directed,  and  the  history  of  the 
exercise  of  such  power  in  England  has  bem 
very  carefully  set  forth.  That  history  is 
very  interesting,  but  is  of  little  benefit  in 
determining  whether  the  power  is  one  prop- 
erly belonging  to  oourts  or  to  the  legislature. 
The  difference  in  the  principles  underlying 
the  systems  of  government  is  such  as  to  ren- 
der a  conclusion  Inapplicable,  even  if  it 
should  be  found  that  Parliament  had  exer- 
oised  such  power.  Judge  Cooley,  in  his 
great  work  on  Constitutional  Limitations, 
points  out  that  while  it  is  natoral  that  w« 


«nd  incline  to  ooncede,  without  reflection, 
that  whatever  the  legielature  of  the  coun- 
try from  which  we  derived  our  laws  could 
do  might  also  be  done  bj  the  legislative  au- 
thority in  thii  country,  we  should  bear  in 
mind  the  impoTtant  distinction  that  Parlia- 
ment may  exercise  all  the  powers  of  govern- 
ment, while  the  legislature  oau  exercise  but 
«ne.  Cktoley,  Conrt,  Lira.  102.  He  says  fur- 
ther (page  104)  :  "So  long  m  the  Parlia- 
ment is  recognized  as  rightfully  exercising 
the  sovereign  authority  of  the  country,  it  is 
«vident  that  the  resemblance  between  it  and 
American  legislatures  in  regard  to  their  ulti- 
mate powers  cannot  be  traced  very  fitr-  The 
American  legislatures  only  exertusc  a  certain 
portion  of  the  sovereign  power.  The  sover- 
eignty  is  in  the  people;  and  the  legislatures 
which  they  have  created  are  only  to  discharge 


hands  with  well-defined  restrictions.  Upon 
this  difference  it  is  to  be  observed  that  while 
Parliament,  to  any  extent  it  may  choose, 
may  exercise  judicial  authority,  one  of  the 
most  noticeable  features  in  American  consti- 
tutional law  is  the  care  tsken  to  separate 
legislative,  executive,  and  judicial  functions. 
.  .  .  But  the  grant  of  the  judicial  power 
to  the  department  created  for  the  purpose  of 
exercising  it  mutt  be  regarded  aa  an  exclu- 
sive grant,  covering  the  whole  power,  sub- 
ject only  to  the  limitations  which  the  Con- 
stitutions impOM  and  to  the  incidental  ex- 
ceptions before  referred  to.  While,  there- 
fore, the  American  I^slatures  may  exercise 
the  I^iglative  powers  which  the  Parliament 
of  Great  Britain  wields,  exoept  as  restric- 
tions are  imposed,  they  are  at  the  same  time 
«xcliided  from  other  functions  which  may  be, 
and  sometimes  habitually  are,  exercised  by 
the  Parliament."  Whatever  the  English 
practice  may  have  been,  the  question  must 
be  what  the  nature  of  the  power  is,  and 
whether  it  is  one  which  naturally  pertains 
to  the  courts.  If  it  is  judicial  in  its  nature. 
the  legislatures  are  expressly  prohibited 
from  exercising  it. 

The  history  of  the  admission  of  attorn^s 
in  Kngland,  however,  does  not  justify  the 
claim  that  it  is  the  exercise  of  the  legieJative 
function,  but  utterly  refutes  it.  In  that 
country,  the  legal  profession  has  been  divid- 
ed into  c1asse«  which  do  not  exist  here.  One 
class  embraced  what  were  known  as  "attor- 
neys" when  their  practice  was  in  the  courts 
of  common  Taw,  "aolidtors"  when  it  was  in 
chancery,  and  "proctors"  in  the  admiralty 
and  ecclesiastical  courts;  alt  of  whom,  at  alt 
timee^  must  have  been  admitted  to  the 
courts  upon  examination  regarding  their  fit- 
ness, and  this  power  no  other  department  of 
government  ever  sought  to  control.  Origi- 
nally, no  one  could  appetir  by  attorney  wiuk- 
out  the  special  warrant  of  the  King,  issuing 
out  of  chancery  or  under  seal,  granting  the 
privilege.  The  King  was  considered  the 
lountajn  of  justice,  and,  as  he  oould  not  in 
person  decide  all  controversies  and  remedy 
all  wrongs,  the  injured  parties  were  referred 
to  the  proper  forum,  and  writs  were  framed 
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in  his  name  to  bis  judge*.  Suits  were  begun 
in  that  way,  and  when  he  granted  the  privi- 
leges in  question  it  was  as  a  part  Of  that  sys- 
tem, and  nut  in  a  legislative  capacity.  In  a 
civilized  country,  where  the  rights  of  persons 
were  to  be  determined  in  accordance  with  es- 
tablished rules,  either  statutory  or  promul- 
gated by  the  courts,  the  employment  of  per- 
sons acquainted  with  those  rules  became  a 
necessity,  both  to  the  psuiies  and  the  court. 
Persons  unlearned  in  Uie  law  can  neither  aid 
a  litigant  nor  the  court,  and  Parliament, 
at  different  times,  extended  the  right  of  the 
litigant  to  appoint  an  attorney  to  represent 
him  in  court.  Mftugham,  Attorneys,  Appx. 
5,  7.  In  1292,  Edward  I.  made  an  order  by 
which  he  appointed  the  lord  chief  justioe  of 
the  court  of  common  pleas  and  the  rest  of 
his  fellow  justices  of  that  court,  that  they, 
according  U>  their  discretion,  should  provide 
and  ordain  from  every  county  certain  attor- 
neys and  apprentices  of  the  beet  and  most 
apt  for  their  learning  and  skill,  who  might 
do  service  to  bis  court  and  people,  and  those 
so  chosen  only,  and  no  other,  should  follow 
his  court  and  transact  the  affairs  thereof; 
the  said  King  and  his  council  then  deeming 
the  number  of  seven  score  to  be  sufScient  for 
that  employment,  but  it  was  left  to  the  dis- 
cretion of  the  said  justices  to  add  to  that 
number  or  diminish  It,  as  they  should  see 
flt  1  Pollock  t  M.  History  of  English  Law, 
104;  Dugdale  Origines  Juridicialea,  141. 
The  profession  of  attorney  was  placed  under 
the  control  of  the  judges,  and  the  discretion 
to  examine  applicants  as  to  their  learning 
and  qiialifi cations,  and  to  admit  to  practice, 
was  exercised  from  that  day  by  the  judicial 
department  of  the  English  government,  and 
no  le)!7slation  sought  to  deprive  the  court  of 
the  power  in  that  respect,  or  to  invest  it  in 
any  other  branch  of  the  government.  Par- 
liament legislated  upon  the  subject,  but  the 
legislation  was  of  a  character  to  enclude  per- 
sons unlit  to  practise,  who  threatened  the 
public  welfare  through  ignorance  or  untrust- 
worthiness.  The  statutes  alwuys  recognized 
that  the  admission  of  attorneys  was  a  mat- 
ter essentially  belonging  to  the  courts  and 
a  matter  of  judicial  discretion,  and  only 
sought  to  proteot  the  public  against  impn^ 
er  persons.  The  first  of  these  acts  was  Stat. 
4  Hen.  IV.  chap.  18,  passed  in  1402.  The  at- 
torneys had  increased  to  the  number  of  2,- 
000,  and  the  act,  reciting  that  damages  and 
mischiefs  ensued  from  the  great  number  of 
attorneys  unlearned  in  the  law,  ordained  and 
established  that  all  attorneys  should  be  ex- 
amined by  the  justices,  and  by  their  discre- 
tion their  names  put  in  the  roll,  and  the  oth- 
er attorneys  put  out  by  the  discretion  of 
said  justices,  and  their  masters  for  whom 
they  were  attorneys  should  be  warned  to 
take  others  in  their  places,  so  that  in  the 
meantime  no  damage  nor  prejudice  should 
come  to  their  said  masters.  Maugham,  At- 
torneys. Appx.  0.  In  1413,  by  Stat.  1  Hen, 
v.,  undersherifTs,  sheriffs,  clerks,  receivers, 
and  bailiffs  were  excluded  from  practising  as 
attorneys,  because  "the  King's  liem  people 
dare  not  pursue  or  complain  of  the  extor- 
tions and  of  the  oppressions  to  them  done  by 
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the  officers  of  aheriffi.     In  1465,  \>j  Stat. 
Hen.  VI.  chap.    7,    Parliament    limited  the 

number  of  Mtornfys  for  SuIIolk,  Norfolk, 
and  Norwich,  reciting  that  the  number  h&d 
incieaaed  more  than  eightj,  "moat  of  whom, 
beiii(!  not  of  BulBcient  knowledge,  came  to 
fB.ir»,  etc.,  inciting  the  people  to  Buita  for 
■mall  trespBBBes."  In  1606,  bj  Stat.  3  Jac. 
I.  chap.  7,  it  WBH  attempted  to  further  regu- 
late attorneys  to  the  same  end.  Maugham, 
AttorlKys.  Appx.  13.  Farlianient  did  not, 
by  any  of  tbeee  aot«,  uodcrtake  to  determine 
the  amount  of  learning  which  would  qualify 
a.  person  for  admission.  He  oourta  from 
time  to  time  made  tlieir  rulee  regulating  the 
admisBion  of  ftttomeyE,  and  on  occasion  pro- 
Tided  for  the  appointment  of  a  committee  or 
board  of  ezaminera.     Maugham,  Attorneys, 


Apnx.  14, 10.  Blackstone  says  ( 3  Com.  26 ) 
"These  attorn^  lae  not  formed  into  a  reg 
ular  oorps.     They  are  admitted  to  the  exe- 


cution of  their  office  by  tlie  superior  courts 
of  Westminstar  Hall.  ...  No  man  can 
practise  as  ao  i.ttomey  in  any.  of  those 
courts  but  Buch  aa  is  admitted  and  sworn  an 
attorney  of  that  particular  court  An  attor- 
ney of  the  court  of  the  King's  bench  cannot 
practise  in  the  court  of  common  pleal  nor 
t>K>e  versa.  ...  So  early  as  Stat.  4  Hen. 
IV.  chap.  18,  it  was  enacted  that  attorneys 
should  M  examined  by  the  judges,  and  none 
admitt«d  but  such  as  were  virtuous,  learned, 
and  Bwom  to  do  their  duty." 

I  argued  that  tlia  power  to  admit 


By  Stat  3  Edw.  I.  chap.  29.  it  was  proTided 
that,  if  any  counsel  should  be  guilty  of  deceit 
or  collusion  in  the  King's  court,  he  should  be 
impriBoned  for  a  year  and  a  day,  and  thence- 
forth should  not  be  heard  to  plead  in  that 
court  for  any  man.  3  Bl.  Cora.  29;  Weeks, 
Attorneys  at  Law,  |  14,  This  no  more  tenda 
to  show  that  the  power  ia  legislative  than 
the  fact  that  the  legislature  provides  pun- 
ishment for  stealing  shows  that  the  trial  and 
conviction  of  a. thief  are  a  leEislative  pro- 
ceeding. It  is  a  function  of  the  le^slature 
to  fix  punishment  for  transgresiiions  against 
the  puDlic.  and  disqualification  for  ofGce  or 
the  deprivation  of  a  license  is  not  infrequent- 
ly annexed  to  such  punishment.  Neither 
does  it  follow,  because  this  court  has  at  dif- 
ferent times  mentioned  the  atatute  aa  au- 
tborizinp  a  disbarment  proceeding,  that  such 
a  proceeding  is  legislative,  or  that  the  legis- 
lature might  either  disbar  an  attorney  or 
prescribe  a  conclusive  rule  of  evidence 
against  him.  The  legislature  provides  for 
the  punishment  of  misdemeanors,  and  that 
a  person  charged  with  such  nfTense  shall  be 
tried  by  some  court,  but  the  trial  in  the  court 
U  a  judicial  proceeding,  and  whether  he  shall 
be  found  guilty  or  not  it  beyond  the  control 
of  the  legiiilature. 

This  court  ha«  "an  inherent  right  to  cee 
that  the  license  ia  not  abused  or  perverted  to 
a  use  not  contemplated  in  the  grant  "(Peo- 
ple ea  rel.  Moses  v.  Goodrich,  79  111.  148), 
and  courts,  in  the  absence  of  a  statute,  have 
inherent  and  summary  jurisdiction  over  at- 
torneys practising  at  their  bar<i.  Ifnufray 
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V.  PeopU  «ar  rel.  Morris,  102  lU.  IB4,  44  N. 

E.  49«. 

The  other  clesa  of  profeesional  practition- 
ers in  England  were  thoee  who  gave  counsel 
in  legal  uiatters  and  conducted  causes  in 
courts  as  advi>cates.  They  came  to  the  bar 
through  the  inns  of  court  Theee  were  col- 
leges in  which  students  resided  and  pursued 
their  studies  from  a  very  early  date.  Law- 
yers gathered  about  the  court  at  Westmin- 
ster, and  hotpilia  ovria  were  established, 
which  were  occupied  by  the  lawyers  and  con- 
tained schools  ot  law.  On  the  suppression 
of  the  Knights  Templars,  the  pope  granted 
their  estates  to  the  Knights  Hospitallers  of 
St.  John  of  .leruBalnn,  who  leased  the  build- 
ings in  London  to  the  students  of  the  law. 
The  place  was  called  "The  Temple,"  from  ill 
former  occupanta,  and  the  societies  of  the 
Inner  Temple  and  Middle  Temple  were 
formed.  The  buildines  included  the  Inner 
Temple  and  the  Middle  Temple,  and  there 
were  added  Lincoln's  Inn,  on  the  site  of 
a  palace  of  an  Earl  of  Lincoln,  and  Gray*? 
Inn.  the  former  residence  of  the  Lords  Gray 
of  Wilton,  After  the  suppression  of  the 
Knights  HoBpitatlera  by  Henry  Vin.,  the 
society  held  the  Temple  buildings  at  the 
Crown  by  lease,  and  In  1808  they  were 
granted  by  letters  patent  of  James  I.  to  the 
chancellor  of  the  exchequer  (a  judioial  of- 
ficer), the  reeorder  of  London,  and  the 
benchers  and  treasurers  of  the  Inner  and 
Middle  Temples,  for  "lodging,  reception,  and 
education  of  the  professors  and  students  of 
the  law."  At  these  inns  the  students  of  law 
attended  Id  great  numbers,  and  were  in- 
structed in  the  law  and  practice.  From  time 
to  time  rules  were  made  for  the  government 
of  these  inns  by  the  Judges,  or  with  their 
concurrence,  and  the  advice  and  consent  of 
the  King  or  Queen  and  the  benchers  or 
societies  themselves.  Dugdale.  Origines 
Juridiciales,  312,  Slfl,  SIT,  320.  The 
socipUes  BUbmiited  for  ages  to  be  governed 
by  the  rules  so  made,  and  in  every  instance 
their  conduct  was  subject  to  the  control  of 
the  judges  as  visittwa.  They  were  voluntary 
societies,  to  which  mandamus  would  not  lie, 
but  the  anrient  and  usual  way  of  redress 
my  grievance  was  by  appealing  to  the 
judges.  Booreman's  Oaae,  March,  N.  C.  ITT : 
King  v.  Se>icher«  of  Gray's  Tim,  1  Doug). 
363;  King  v.  Bonckera  of  Lincoln's  Inn,  4 
Barn,  t  C.  856.  The  origin  of  their  power 
to  call  to  the  bar  is  lost  in  the  paa:,  but 
they  acted  subatuntially  as  a  board  of  ex- 
aminera,  aubject  to  the  control  of  the  judges 
aa  visitors,  and  their  act  was  accepted  by  the 
courts.  Ths  time  of  study  was  reduced  from 
longer  periods  to  Uve  years  before  any 
student  could  be  called  to  the  bar,  unless  he 
was  a  master'  of  arts  or  a  bachelor  of  laws 
of  the  Universities  of  Oxford,  Cambridge,  or 
Dublin;  In  their  ease,  it  might  be  diminished 
to  two  years.  He  was  then  called  a  "bar- 
rister." In  the  old  hoolu  the^  were  atyied 
apprentices,  as  in  the  foregoing  order  of 
Edward  I.,  and  were  not  qualified  to  exeente 
the  full  office  of  an  advocate  until  they  wera 
of  sixteen  years'  standing  (3  Bl.  Com.  27), 
when  they  might  be  advanced  to  the  d«grM 
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«f  aerjeant.  The  bencliera  of  the  itu),  who 
ffoverned  the  Bodetf,  were  elected  from  the 
buTiBterfl  according  to  •eniority.  There  is 
nothing  in  all  thii  irtiieh  tends  to  support 
the  view  that  the  admisaion  of  any  clasB  of 
the  legal  profession  wss  evet  r^arded  as  a 
legifllative  act. 

In  thiH  country  the  oourt*  at  the  United 
'States  have  always  controlled  the  admisiiion 
-of  attorneys.  The  drst  Ckingress  recognized 
their  power  in  tJiat  reepert,  and  they  have 
■always  retained  it  The  Federal  judges  have 
always  required  atforneys  to  be  admitted  to 
their  respective  oourts.  AdmiBsion  to  the 
Sitprenie  Court  of  the  United  States  does 
not  confer  the  ri^ht  to  practise  in  the  dis- 
trict and  circuit  courts.  In  Ex  parte 
Seaomle,  10  How.  9,  15  L.  ed.  66S,  on  appll- 
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■fluprenie  court  of  the  territory 
to  restore  petitioner  to  his  offio 
the  court  said:  "And  it  ha 
«ettted  by  the  rules  and  practic 
law  courtD  that  it  rests  exclusively  with  the 
-oourta  to  determine  Vho  is  qualified  to  be- 
«otne  one  of  its  officers  as  attorney  and  coun- 
•ellor,  and  for  what  cause  ha  ought  to  be  re- 
moved. .  .  .  And  we  are  not  aware  of 
any  case  where  a  mandamus  was  issued  to 
mn  Inferior  tribunal  commanding  it  to  re- 
Terse  or  annul  its  decision,  where  the  de- 
^aion  was  in  its  nature  a  judicial  act,  and 
within  the  scope  of  ita  jurisdiction  and  dis- 
cretion." In  Uie  case  of  Ex  parte  Qarland,  4 
Wall.  333,  18  I*  ed.  36B,  the  court,  holding 
the  test  oath  for  attorneys  to  be  unconstitu- 
tional, explained  the  nature  of  the  attorney's 
■officeas  follows:  "They  are  officers  of  thecourt, 
admitted  ae  such  by  its  order,  upon  evidence 
of  their  poRsessing  sufGrient  legal  learninf; 
and  fair  private  character.  It  has  always 
■been  the  general  practice  in  this  country  to 
-obtain  this  evidence  by  an  examination  of 
the  parties.  In  this  court  the  fact  of  the 
admisaion  of  such  oFRoers  in  the  highest  court 
■of  the  states  to  which  they,  respeStiveiy.  be- 
long, for  three  years  preceding  their  appli- 
■cation,  is  regarded  as  sufficient  evidence  of 
the  possession  of  the  requisite  l^al  learning, 
and  the  stAtement  of  counsel  moving  their 
admission  sufncient  evidence  that  their 
-private  and  professional  character  is  fair. 
"The  order  of  admission  is  the  judgment  of 
the  court  that  the  parties  possess  tlie  requi' 
sit«  qualification  a  a«  attome3^  and  counsel- 
ors, and  are  entitled  to  appear  as  such  and 
conduct  causes  therein.  From  its  entry  the 
parties  hraome  oflleera  of  the  court,  and  are 
responsible  to  it  for  professional  misconduct. 
They  hold  their  office  during  f;ood  behavior, 
and  can  only  be  deprived  of  it  for  misconduct 
a<wertained  and  declared  by  the  judgment 
■of  the  court  after  opportunity  to  be  heard 
has  been  afforded.  Ex  parte  Heyfron.  7  How. 
(Misa.)  127;  PleioAer  v.Doinffar(teW,20Cal. 
430.  Their  admission  or  thoir  exclusion  is 
not  the  exercise  of  a  mere  ministerial  power. 
It  is  the  exercise  of  judicial  power,  and 
lias  been  so  held  in  numerous  cases.  It  was 
-flo  held  by  the  court  of  appeals  of  New  York 
in  the  matter  of  the  appliaation  of  Cooper 
■for  admission.  Re  Ooop«r,  22  N.  Y.  81.  'At- 
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tomeys  and  counselors,'  said  that  court,  'or* 
not  only  <^cerB  of  the  court,  but  <^cers 
whose  duties  relate  almost  exclusively  to  pro- 
ceedings of  a  judicial  nature ;  and  hence  their 
appmntment  may,  with  propriety,  be  in- 
trusted to  the  courts,  and  the  latter,  in  per- 
forming this  duty,  may  very  justly  be  con- 
sidered as  engaged  in  the  exercise  of  their 
appropriate  judicial  functions.'  "  In  3  Am. 
&  Erg.  Enc.  Law,  2d  ed.  p.  287,  it  is  said: 
"But  the  admiswon  of  an  applicant  to  prac- 
tice is  a  judicial  act,  and  the  attorney,  when 
admitted,  is  an  ollicer  and  member  of  the 
oourL  Tlie  lemslature  haa  no  power,  there- 
fore, to  provide  that  any  person  possessing 
certain  qualifications  must  be  admitted.  It 
cannot  assume  judicial  powers,  and  in  every 
case  the  courts  are  vested  with  discretion  a* 
to  whether  any  applicant  is  entitled  to  ad- 
mission." .In  Wisconsin  the  statute  com- 
manded the  court  to  admit  as  counselors  such 
persons  as  were  counselors  of  the  state  of 
Illinois.  On  the  motion  of  a  resident  of 
Illinois  for  admission,  the  power  of  the  le^s- 
Isture  to  enact  such  a  statute  was  denied, 
on  the  ground  that  the  court  must  he  able 
to  control  its  officers.  Re  Mosnesi.  39  Wis. 
609,  20  Am.  Rep.  36.  See  alw  Bplan&»  Peti- 
tion, 123  Pa.  627,  16  Atl.  481.  In  the  state 
courts  the  power  of  the  lej^islature  to  pre- 
scribe the  amount  of  learning  upon  which 
the  court  must  admit  to  the  practice  of  law 
has  never  been  recognized,  as  far  as  counsel 
have  discovered,  with  the  single  exception 
of  Be  Cooper,  22  N^  Y.  67,  quoted  from  bv 
the  Supreme  Court  of  the  United  States  In 
Ea  pai-te  Garland,  4  Wall.  333,  18  L.  ed.  386. 
In  that  case,  the  legislature  enacted  a  stat- 
ute admitting  to  practice  on  diploma  of  the 
Columbia  Collepe,  and  it  was  held  that  the 
act  was  valid.  Oounsel  for  applicants  in  this 
case  contend  that  the  subjpct  is  leiiflatative, 
and  not  judicial,  in  its  character,  and  the 
act  of  admission  is  ministerial.  Their  chief 
reliance  is  that  of  Girae  of  Cooper.  The  drat 
question  there  considered  by  the  court  of  ap- 
peals was  whether  the  admission  of  attorneys 
ivas  a  judicial  proceeding.  The  supreme 
oourt  had  denied  Eidmission,  and  Cooper  had 
appealed.  It  was  suggested  that  the  power 
of  admitting  attorneys  was  executive  or  ad- 
ministrative, rather  than  judicial,  and  this 
objection,  if  well  founded,  would  be  fatal 
to  the  appeal.  Upon  a  full  consideration  of 
that  question,  it  was  held  that  the  admission 
of  attorneys  was  a  judidal  proceeding  and 
the  exerciae  of  an  appropriate  judicial  func- 
tion. The  appeal  was  entertained  on  that 
ground.  The  power  being  judicial  in  its 
nature,  our  Constitution  prohibits  its  exer- 
cise by  the  legislature.  The  court 
based      its      decision      upon      the     ground 


that  state  to  the  eourta,  and  was  judicial 
in  its  nature,  yet  it  was  not  a  necessary  or 
inherent  part  of  their  judi(nal  power,  but 
was  subject  to  legislative  action,  and  had 
been  derived  from  statute.  In  that  state  the 
power  to  admit  to  practice  was  Exercised  be- 
fore the  Revolution  by  the  governor.  By  the 
Constitution  of  1777,  the    appointment    of 
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ftttomeT*  waa  given  to  tb«  courts,  but  the 
proTiBion  wa.8  dropped  from  the  Constiti 
of  1840,  which  provided:  "Any  male  cii 
of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  who  poBsesses  the  requiHitc 
qualificotioDs  of  learning  and  ability,  shall 
be  entitled  lo  admission  to  practise  in  all 
the  courts  of  this  sUte."  Article  S,  |  S. 
In  view  of  the  history  of  admisHioQ  and  this 
porticolar  condition  of  affairs,  the  act  was 
sustained.  The  consequences  have  been 
greatly  deplored  by  eminent  men,  abundantly 
able  to  judge  of  the  injustice  to  the  public 
result! nj;  from  the  rule  then  established, 
under  which  other  special  laws  were  passed. 
This  court  has  never  acknowledged  tlie 
power  of  the  legislature  to  prescribe  the 
amount  of  learning  which  shall  qualify 
a.ttorney  to  practise  in  our  courts,  ^ecti 
3  of  tbe  same  act,  to  which  the  provision 
question  is  an  amendment,  and  which  is  the 
ftame  as  }  10  of  the  aot  of  1845,  has  always 

frovided  that  "any  person  producing  a 
cense  or  other  satisfactory  voucher  proving 
that  he  hath  been  regularly  admitted  eui 
attorney  at  law  in  any  court  of  record  with- 
in the  United  States  and  obtaining  a  certifi- 
cate of  good  moral  character,  as  required  in 
the  preceding  aectJoo,  may  be  licensed  and 
permitted  to  practise  as  a  counselor  and  at- 
torney at  law  in  any  court  in  this  state  with- 
out an  examination."  Each  state  has  its 
oivn  rules,  and  in  some  states  inferior  courts 
of  record  are  permitted  to  grant  licmaes.  and 
in  others  the  requirements  have  always  been 
below  ours.  The  effect  of  enforcing  such  a 
Btfttule  would  be  to  degrade  the  profession, 
and  fill  its  ranks  with  those  not  qualifled 
by  OUT  rules.  This  court  has  refused  to 
recognise  that  section  as  valid,  and  has  re- 
quired that  the  course  of  study  in  the  other 
stat«. shall  be  at  least  equal  to  that  pre- 
scribed by  our  rules,  or  that  the  applicant 
should  have  t>een  engaged  in  active  practice 
under  the  license  for  a  specific  period.  Again, 
the  statute  has  always  provided  that  the 
lioonse  may  be  obtained  from  some  two 
justices  of  this  court,  while  the  rules  have 
required  thnt  the  motion  shall  be  made  to, 
and  granted  by,  the  court.  Two  justicea  are 
a  minority,  and  not  a  court,  and  no  motion 
to  admit  has  been  granted  except  by  a 
maiority  of  the  court.  In  Dahnke  v.  People, 
168  III.  102,  39  L.  R.  A.  197,  48  N.  E.  137,  we 
held  that,  although  it  was  the  duty  of  the 
county  board  to  erect  and  keep  in  repair  a 
suitable  courthouse,  when  the  board  lias  pro- 
vided rootra  they  are  under  the  control  of  the 
courts.  We  said  (p.  109)  :  "It  rests  with 
the  judges  of  the  courts  to  arrange  among 
themselves  how  they  will  occupy  the  several 
court  rooms  thus  provided  for  them  by  the 
county  board.  The  county  board  has  no  right 
to  dictate  to  the  judges  as  to  what  particular 
room  eiich  judge  shall  occupy.  To  make  the 
judges  of  oor  courts  depend  upon  a  l^sla- 
tive  or  political  body  for  the  rooms  in  which 
they  shall  hold  their  Be^i<ions.  in  the  manner 
indicated  in  this  record  would  be  to  destroy 
the  dignity  and  independence  of  the  judi- 
"    ""  Jrta  have  an  undoubted  right 


to  maintain  their  independence  as  a  branch 
of  the  gov«rnment.  Each  department  of  tho 
government  derives  its  power  from  the  sam» 
source,  and  each  is  of  equal  dignity  and  in- 
dependence, under  our  Omstitution.  In  Wis- 
consin, it  was  held  ^at  the  judicial  power 
extended  to  the  selection  of  the  court's  own 
janitor,  and  in  its  separate  and  independent 
sphere  of  action  the  power  could  not  be  taken 
from  the  court,  and  given  to  the  legislative  or 
executive  department,  or  any  oflicerof  either. 
fie  Janitor  of  Bapreme  Court,  35  Wis. 
4 10.  None  of  the  decdsions  of  this  court  cited 
by  counsel  for  applicants  touch  this  question 
in  any  way.  With  the  exception  of  two  caaea. 
they  are  proceedings  for  the  disbarment  of 
attorneys,  and  the  power  of  the  legislature 
to  protect  the  public  s^inst  persons  unfit 
to  proctise  law  and  to  pass  laws  for  that  pur- 
pose has  never  been  denied.  One  of  the  re- 
maining cases  is  Robb  t.  Smith,  i  III.  46, 
relating  to  the  right  of  one  not  admitted  by 
the  court  as  an  attorney  to  commence  or 
prosecute  a  suit  for  another,  and  is  of  the 
same  class.  One  case  only  is  an  application 
for  admission,  and  that  is  the  case  of  the  late 
Myra  Bradwell.  ICe  BradKcll,  65  111.  535. 
There  the  court  spoke  of  the  attorney  hold- 
ing his  commission  from  two  members  of 
the  court,  but  the  decision  was  the  decision 
of  the  court,  and  not  of  two  justice.".  The 
application  was  considered,  and  denied  by 
the  court,  as  such,  because  the  legislature 
had,  in  effect,  prohibited  her  from  practising 
law.  The  court  passed  on  her  legal  acquire- 
ments, and  said  they  were  satisfied  with  her 
learning  and  ahilitv.  The  court  did  not  con- 
o^e  the  powers  of  the  legislature  to  decide 
(hilt  question.  It  was  held  that  the  court 
should  not  admit  any  person  or  class  of  per- 
sons not  intended  by  the  legislature  to  he 
admitted.  It  was  said  that,  if  the  legislature 
should  choose  to  remove  the  existing  harrier, 
the  court  would  cheerfully  issue  licenses 
equally  to  men  and  women.  Aftor  an  amend- 
ment providing  that  no  person  should  be  re- 
fused a  license  on  account  of  sex.  a  license 
was  granted  to  her.  The  legislature  did  not 
undertake  by  the  amendment  to  deprive  the 
court  of  passing  upon  her  learning  and  fit- 
ness to  practise  law.  That  power  belongs  to 
tbe  court  by  virtue  of  its  being  a  court  of 
justice,  and  one  of  the  departments  of  state 
into  which,  under  the  Constitution,  the  power 
falls.  Without  such  power  by  which  the 
courts  can  prot^^ct  themselves  aaninst  ignor- 
,nre  and  want  of  skill,  they  cannot  properly 
.dminisfer  justice.  The  doctrine  of  that  cass 
s  the  game  as  of  the  others.  It  was  compe- 
tent for  the  legislature  to  remove  the  bar- 
and  to  protect  Mrs.  Bradwell  in  her 
rights,  against  discrimination  oo  ac- 
count of  sex. 

In  any  consideration  of  the  question.  It 
list  not  be  forgotten  that  restrictions  upon 
the  privil^e  of  practising  law  are  created 
only  in  the  interest  of  the  public  welfare,  and 
neither  for  nor  against  the  student.  No  ona 
who  has  commenced  preparation  has  any  in- 
choate right  on  account  of  that  fact,  but  is 
bound  to  furnish  the  test  of  fitness  required 
when  he  asks  to  enter  upon  the  practice.    It 
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U  not  contended  by  leaTnad  oounael  for  ap- 
plicants tha,t  there  is  any  right,  either  vested 
or  inchoate,  but  it  is  claimed  that  the  legis- 
lature may  assume  control  Oveir  the  sub- 
J'eut,  because  it  falls  within  the  police  power, 
t  mav  be  readily  admitted  that  Buch  all- 
pervnding  power  doee,  in  some  respects,  reach 
the  practice  r>F  t^ie  law,  and  Kives  U>  the  leg- 
islature some  power  concerning  it  The  leg- 
islature may  enact  police  legislation  for  the 
protection  of  the  public  sgainst  things  hurt- 
ful or  threatening  to  their  safety  and  wel- 
fare. So  long  as  they  do  not  infringe  upon 
the  powers  properly  belonging  to  the  courts, 
the?  may  preecribe  reasonable  conditions 
which  will  exclude  from  the  practice  those 
persona  through  whom  injurious  oonse- 
quences  are  likely  to  result  to  the  inhabitanta 
of  the  state.  The  proviso  in  this  case  bears 
upon  its  fuce  no  such  inject,  but  practically 
concedes  the  wisdom  of  a  change  in  the  rules, 
and  that  such  change  is  in  the  public  inter- 
est, and  attempts  to  give  particular  per- 
sons the  privilege  of  admission  based  upon 
some  fancied  right  accruing  on  account  of 
the  time  when  they  ccanmenced  the  study 
of  the  law.  Parliament  and  Che  le^slature 
have  always  required  that  persons,  to  be  ad- 
mitted, should  have  certain  qualiflcations 
and  fulnl  certain  requirements.  They  have 
properly  excluded  persons  whom  they  deemed 
unlit,  but,  with  tJie  single  exception  above 
named  in  New  York,  have  not  forced  the  ad- 
mission of  anyone.  It  would  he  strange,  in- 
deed, if  the  court  can  control  its  own  court- 
room, and  even  its  own  janitor,  but  that  it 
is  not  within  its  power  to  inquire  into  the 
ability  of  the  persons  who  assist  in  the  ad- 
ministration of  justice  as  its  oflicers. 

Counsel,  lio«ever,  say  that  the  power  is 
not  one  pertaining  to  courts,  or  else  each 
oircuit  court  would  have  a  right  to  admit 
to  practice.  The  circuit  courts  do  have  such 
power,  even  under  the  statute,  as  to  attor- 
neys residing  in  other  states,  desiring  to 
appear  and  try  a  cause  in  a  court  of  this 
stat«.  Section  12  of  the  act  in  question 
provides  for  such  foreign  attorney  being  ad- 
mitted to  practice  in  the  severiU  courts  of 
law  and  efluity  In  this  state  upon  the  same 
terms  aa  attorneys  residing  in  this  state  are 
admitted  in  the  other  state.  If  an  attorney 
of  the  sister  stal«  appears  in  one  of  our 
courts,  he  proCTires  no  license  in  this  court, 
but  is  admitted  to  the  bar  for  that  case  by 
the  court  in  which  he  appears  under  the 
statute  and  on  the  principle  of  comity.  The 
power  in  such  case  has  always  rested  in  the 
particular  court,  and  still  rests  there.  The 
court  where  the  case  is  pending  grants  leave 
«x  gratia  for  the  oceaaion.  Be  Momesa,  39 
Wis.  609,  20  Am.  Rep.  65.  It  may  also  be 
conceded  thst  each  court  originally  had  the 
right  to  admit  to  practice  at  its  own  bar, 
but  at  a  very  early  date  a  provision  was 
made  for  a  general  license  to  be  granted  by 
this  court,  and  the  power  to  admit  generally 
has  never  been  exercised  by  the  circuit 
courts.  In  the  absence  of  such  a  provision, 
the  requirements  might  be  different  in  the 
various  courts  of  the  state,  and  it  was  a 
le^timate  provision  to  secure  uniformity,  as 
SO  L.  R.  A. 
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well  as  to  obviate  the  necessity  of  applying 
to  each  court  where  one  might  desire  to 
practise.  For  eighty  years  the  courts  have 
recognized  the  exercise  of  that  power  by  the 
supreme  court,  and  the  regulation  in  that 
respect  has  established  the  law  for  this  state. 
The  fact  that  circuit  courts  do  not  enercise 
the  powers  of  this  court  lioes  not  eatablish 
the  claim  that  such  powers  are  not  judicial. 

The  function  of  determining  whether  one 
who  seeks  to  become  an  officer  of  the  courts, 
and  to  conduct  causes  therein,  is  sufficiently 
acquainted  with  the  rules  established  by  the 
legislature  and  the  courts  governing  the 
rights  of  parties  and  under  which  justice 
is  administered,  pertains  to  the  courts  them- 
selves. They  must  decide  whether  he  has 
sufficient  legal  learning  to  enable  him  to 
apply  those  rules  to  varying  conditions  of 
fact,  and  to  bring  the  facta  and  law  before 
the  court,  so  that  a  correct  conclusion  may 
be  reached.  The  order  of  admission  is  the 
judgment  of  the  court  that  he  posscsises  the 
refjuisite  qualifications,  under  such  restric- 
tions and  limitations  as  may  be  properly 
imposed  by  the  legislature  for  tlie  protec- 
tion and  welfare  of  the  public.  The  foot 
that  the  legislature  may  prescribe  the  quali- 
flcatiious  of  doctors,  plumbers,  horseshoers, 
and  persona  following  other  professions  or 
callings,  not  connected  with  the  judicial  sys- 
tem, and  may  say  what  shall  be  evidence 
of  such  qual  ideations,  can  have  no  influence 
on  this  question.  A  license  to  such  persons 
confers  no  right  to  put  the  judicial  power 
in  motion  or  to  participate  in  judicial  pro- 
ceedings. The  attorney  is  a  necessary  part 
of  the  judicial  system,  and  his  vocation  is 
not  merely  to  find  persons  who  are  willing 
to  have  lawsuits.  Tie  is  the  firat  one  to  sit 
in  judgment  on  every  case,  and  whether  the 
court  shall  be  called  upon  to  act  depends  on 
his  decision.  It  is  our  duty  to  maintain  the 
provision  of  the  Constitution  that  no  person, 
or  collection  of  persons,  being  one  of  the  de- 
partments of  the  government,  shall  exercise 
a  power  properly  belonging  to  another;  and 
if  the  legislature  by  inadvertence,  as  in  this 
cnKe,  assumes  the  exei-cise  of  a  power  be- 
longing to  tlie  judicial  de|>artmcnt.  it  should 
only  be  necessary  to  call  its  attention  to  the 
restrnint  imposed  by  the  Constitution. 

Whatever  may  have  been  the  propriety  of 
the  rule  admitting  the  holder  of  a  diploma 
issued  by  a  law  school  to  practice,  in  view 
of  the  law  schools  existing  at  ita  adoption 
the  rule  had  become  an  alarminfr  meance  to 
the  administration  of  justice.  The  legisla- 
ture of  New  York,  by  the  statute  aboie  re-' 
ferred  to,  only  sought  to  admit  the  graduates 
of  a  great  uniiversity,  who  had  been  ex* 
amined  by  eminent  lawyers:  but,  under  our 
rule,  persona  were  admitted  who  had  been 
only  nominally  in  attendance  for  the  stipu- 
Intcd  period  of  time,  npon  schools  of  a  very 
difleront  grade.  There  was  no  state  super- 
vision of  law  schools,  and  any  person  who 
saw  fit  could  organize  a  law  school,  and,  by 
advertising  that  the  diplomas  admitted  to 
the  bar,  could  obtain  students.  The  lan- 
guage of  the  proviso,  "Any  law  school  regu- 
larly organized  under  the  laws  of  this  state." 
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iB  mere  aound,  and  meaiM  nothing.  Any- 
thing in  the  form  of  a,  law  school  il  regular, 
■o  far  B8  the  lawi  of  tbiB  state  ajre  con- 
cerned. In  view  of  the  ditastroui  conae- 
queuMS  to  the  profession  and  tlie  public, 
the  rule  bj  which  it  was  only  a  step  from 
the  diploma  mill  to  the  bar  was  changed. 
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public,  the  general  stAndsrd 
wa«  riuBed.  That  the  change  wa«  a  wise 
one,  Hnd  that  it  will  tend  to  promote  the 
public  nelfftre,  is  not  denied  by  couUHei  for 
applicants,  who  desire  to  elevate  the  etanj- 
a.i'd  of  the  bar,  and  assure  ue  that  they 
Eympnthize  with  ua  in  our  efforts  in  ths.t 
direction.  It  is  conceded  that  when  the  rule 
was  made,  November  4,  1897,  the  court  had 
full  power  to  make  it,  and  to  fli  the  stand- 
ard of  admission.  It  was  a  valid  rule  of  the 
court,  acting  within  its  unquestioned  juris- 
diction, and  the  question  ie  whether  the  legis- 
lature could  rightfully  encroach  upon,  a 
power  belonging  to  the  judioial  department, 
and  set  aside  the  rule.  The  Constitution  an- 
swers the  question  in  the  negative. 

The  motion  to  admit  the  applicants  by 
virtva  of  titeir  diplomat  it  denied. 

Phillip*,  J.,  dissenting: 

lite  applicants  hold  diplomas  from  law 
schools  which  are  produced  in  open  court, 
together  with  certificates  of  good  moral  cliar- 
acter.  and  a  motion  is  entered  by  an  attor- 
nev  of  this  court  to  admit  them  to  practise. 

Prior  to  Novemtier  4,  1897,  under  rule  47 
of  this  cobrt  (156  111.  650.  41  N.  B.  iz.), 
then  in  force,  the  holder  of  a  diploma  from 
a  recoi^ized  law  school  of  this  state  was  ad- 
mitted to  the  bar  on  producing  a  certificate 
of  good  moral  character  and  presenting  such 
diploma.  On  November  4,  1897,  this  court 
adopted  new  niles  of  practice,  and  by  rule 
30  I1Q8  111.  20,  47  K.  E.  ix.)  thereof  this 
court  appointed  a  stat«  board  of  law  ex- 
aminers, whose  duties  were  defined,  and  the 
subjects  in  which  applicants  for  admission 
to  the  bar  should  be  examined  were  pre- 
scribed. The  rul«  also  required  satisfactory 
proof  of  preliminary  general  education,  and 
that  the  applicant  should  furnish  evidence 
that  he  had  pursued  a  oourse  of  law  studies 
for  three  years  in  a  law  school  or  office,  and 
all  applicants,  other  than  the  bearers  of  for- 
eifrn  Hcenies,  were  required  to  be  examined 
by  said  board,  and  on  Its  certificate  of  quali- 
flcntion  admission  to  the  bar  and  the  issuance 
of  a  license  were  authorized.  The  petition 
of  the  applicants  in  this  case  shows  that  they 
hud  bcjjun  the  study  of  the  law  under  the 
rule*  in  force  prior  to  November  4,  1897,  and 
expected  to  be  admitted  on  compliance  there- 
with. Tlie  rules  adopted  November  4.  1897, 
went  into  effect  immediately  on  their  adop- 
tion. Tly  an  net  approved  February  21,  1899, 
entitled  "An  Act  to  Amend  Section  1  o( 
an  Act  Entitled  'An  Act  to  Revise  the  X/sw 
in  Relation  to  Attorneys  and  CounBplors.' 
Approved  March  28.  1874,  in  force  July  I, 
1874."   it  was  provided  «9  follows; 

"Sec.  1.  Be  it  enacted  by  the  people  of  the 
state  of  Illinois,  represented  in  thv  general 
assembly;  That  section  I  of  an  act  entitled 
SO  L.  R.  A. 


'An  Act  to  Revise  the  Lew  in  Relation  to 

Attorneys  and  Counselors,'  approved  Uareh 
28,  1874,  and  in  force  July  1,  1674,  be 
amended  so  a*  to  read  as  follows: 

'"Sec.  1.  Be  it  enacted  by  the  people  of 
the  state  of  Illinois,  represented  in  the  gen- 
eral assembly :  That  do  person  shall  be  per- 
mitted lo  practise  as  an  attorney  or  counsel- 
or at  law,  or  to  commence,  conduct,  or  defend 
any  action,  Buit  or  plaint  in  which  he  is  not 
a  party  concerned,  in  any  court  of  record 
within  this  state,  either  1^  using  or  sub- 
scribing his  awn  name  or  the  name  of  any 
other  person,  without  having  previously  ob- 
tained a  license  for  that  purpose  from  some 
two  of  the  justices  of  Uie  supreme  ooiu% 
which  license  shall  constitute  the  person  re- 
ceiving the  same  an  attorney  and  oouuselor 
at  law,  and  shall  authorize  him  to  appear  in 
all  the  oourta  within  this  state  and  there 
to  practise  as  an  attorney  and  oounaelor  at 
law,  according  to  the  laws  and  cuatinns 
thereof,  for  and  during  bia  good  behavior  in 
said  practice,  and  to  demand  and  receive 
fees  for  any  services  which  he  may  render 
as  an  attorney  and  counselor  at  law  in  this 
state.  No  persona  shall  be  refused  a  license 
under  this  act  on  account  of  sex,  and  every 
applicant  for  a  license  who  shall  comply 
with  the  rules  of  the  supreme  court  in  regard 
to  admission  to  the  bar  in  force  at  the  time 
s\i'4i  applicant  commenced  the  study  of  law, 
either  iiL  a  law  office  or  at  a  law  school  or 
college,  shall  be  granted  a  license  under  this 
art,  notwithstanding  any  subsequent  changes 
in  said  rules:  provided,  that  to  date  of  the 
Slst  day  of  December,  a.  D.  1889,  a  diploma 
regularly  issued  by  any  law  school  regularly 
organised  under  the  laws  of  this  state,  whose 
regular  course  of  law  studies  is  two  years 
and  requiring  an  actual  attendance  by  the 
student  of  at  least  thirty-six  wc«ks  in  each 
of  such  years,  shall  be  received  by  the  su- 
preme court  of  this  state,  and  a  license  of 
admittance  tj>  the  bar  shall  thereupon  be 
grtntcd  by  the  said  court  to  the  holder  (rf 
.ch  diploma;  but  every  application  for  ed- 
ission  to  the  bar  made  on  behalf  of  any  per- 
n  to  whom  any  diploma,  as  aforesaid,  has 
been  awarded,  must  be  made  in  term  time. 
by  motion  of  some  attorney  of  the  said  court 
supported  by  the  usual  proofs  of  good  moral 
character,  and  tlie  production  in  the  said 
court  of  such  diploma,  or  satisfactorily  ac- 
counting by  the  applicant  for  its  non-pro- 
ductinn;  and  in  all  cases  when  the  diploma 
which  the  application  is  based  does  not 
recite  all  the  facts  requisite  to  ite  reception. 
all  such  omitted  factJ'  must  he  shown  by  the 
affidavit  of  the  applicant,  or  some  officer  of 
the  law  school,  or  by  both.* 

"Whereas  an  emergency  exists,  therefore 
n  act  shall  take  eifect  and  be  ia  force  from 
and  after  its  passnse." 

Under  this  act  the  applicants  present  their 
Lj^lications  for  sdmission  to  the  tar,  and 
objection  is  mmde  by  members  of  the  bar  who 
appear  in  behalf  of  bar  associations  and  as 
ofTii'ct  cvriiB,  who  ur^  that  the  act  is  uncon- 
atitutinnaJ;  that,  as  an  attorney  is  an  olTicer 
of  the  court,  his  admission  is  an  art  of  quasi 
public  character,  to  which  any  penon  may 
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-object;  thftt  the  ardmiwion  of  ui  •ittorney  is 
■a.  judicial  act,  and  a  part  of  the  judicial  pow- 
■W;  that  the  legislature  cannot  comtitution- 
«]ly  impair  the  judicial  power,  and  the  act  of 
Vehruary  21,  1SG9,  iB  an  aaiumption  of  luch 
power,  aud  it  sperial  l^BlatiioQ,  denTing  the 
e^iial  protection  or  the  law,  and  hence  not 
■binding  on  the  court. 

The  legislation  of  this  Rtate  with  reference 
to  the  admission  of  attorneys  is  l^  the  act 
■of  February  10,  1310,  which  was  subttantisj- 
ly  re-enacted  in  1833,  and  is  to  the  same  ef- 
fect Bs  that  found  in  the  Sevised  Statutes 
-of  1S45  and  1ST 4.  By  that  I^i8la.tion,  a  per- 
son iB  prohibited  from  practitiog  as  an  at- 
torney in  any  court  of  record  without  hav- 
ing obtained  a  license  from  some  two  of  the 
JusticeB  of  the  supreme  court,  and  such 
license  «ha!l  conntitute  him  an  attorney  at 
law,  and  authorize  him  to  appear  in  all 
«otiTtB  of  record  in  Illincna  tA  practise  as  an 
attorney  for  and  during  bis  good  behavior. 
The  statute  authorizes  the  justices  of  the 
«upreme  court  to  strike  the  attorney's  name 
from  the  roll  for  malconduct  in  ojlice,  and 
-gives  to  the  supreme  court  and  circuit  courts 
power  to  punish,  in  a  summary  way,  any 
attorney  who  may  be  guDty  of  contempt. 
By  this  legislation,  no  court  but  the  supreme 
«oiiTt  could  license  an  attorney  nor  could 
any  other  court  disbar  him.  ITie  power  to 
license  being  withheld  from  the  circuit  court. 
which  io  a  court  of  general  jurisdiction,  it 
cannot  be  said  that  the  power  to  license  is 
-•  pitreiy  judicial  act. 

*nie  power  conferred  upon  the  supreme 
«onrt  ta  license,  by  the  legislature,  which  as- 
-  anmed  control  over  the  whole  subject  of  ad- 
iHisaiona  to,  and  dismissals  from,  the  b«,r, 
baa  been  recognized  and  aoted  upon  by  this 
-eoart  from  the  earliest  leji^elation  on  this 
subject  in  this  state,  and  has  been  trea.t«d 
-as  tie  source  of  this  court's  power  to  act  with 
reference  to  these  subjects.  In  the  case  of 
Rohb  T.  Smith.  4  HI. '  4S,  a  motion  was 
made  by  the  appellant  to  dismiss  the  suit  be- 
canse  the  papers  were  not  signed  by  the 
plaintiff  himself  or  any  attorney  of  the  court. 
an  required  l^  J  1  of  the  acta  of  1816  and 
1833.  This  case  came  up  in  1841,  and  it  was 
held  with  reference  to  this  motion:  "This  is 
-»  point  upon  which  we  have  but  little  au- 
thority, and  we  need  little  other  than  the 
letter  and  spirit  of  these  provisions.  .  .  . 
While  these  salutary  provisions  remain  upon 
the  statute  book,  not  as  a  restriction  upon 
the  citizen  or  suitor,  but  for  his  protection 
against  the  mistakes,  Uie  ignorance,  and  un- 
■kilfulness  of  pretenders,  we  cannot  allow 
an  action  to  be  commenced  or  prosecuted  by 
an  'agent'  who,  as  such,  is  eicprefisly  inhib- 
ited the  iiriviiege  and  denied  the  power. 
.  .  .  This  act  was  passed,  wa  believe,  in 
a  spirit  of  liberality  towards  suitors,  and  for 
their  protection  against  the  practices  of 
those  who  might  seduce  their  eonfldence,  and 
induce  them  to  trust  the  latter  in  the  man- 
agement of  important  interests,  when  suit- 
-ors  could  not  possibly  ascertain  the  elcill  and 
qualifications  of  those  in  whom  they  con- 
fided, or  their  aequaiutance  with  the  most 
iutricste.  dimoult,  and  important  of  human 
«0  L.  E.  A.  S 
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The  statute  has  further  prorided 

that,  for  malpractices,  etc.,  the  supreme 
court  may  strike  the  name  of  an  attorney 
from  the  rail.  Should  he  be  enabled,  under 
the  character  of  agent,  to  resume  the  prac- 
tice, the  intent  of  the  law  would  be  defeated, 
and  all  its  provisions  rendered  null  and 
void."  By  this  opinion,  the  power  of  the 
legislature  with  reference  to  Uie  subject  is 
recognized,  and  the  principle  on  which  its 
recognitJon  is  based  is  that  it  is  the  exercise 
of  the  police  power  for  the  protection  against 
mistakes,  ignorance,  and  unskilfulness  by 
suitors,  who  cannot  possibly  inquire  into 
the  skill  and  qutiliflcations,  with  reference 
to  an  intricate  diHiculty  and  important 
question  of  science,  of  those  who  alone  may 
go  into  courts  as  their  representativas. 

The  court  discussed  again  the  quMtion  of 
admission  to  the  bar  under  the  statutes  of 
the  sUte  in  the  case  of  Re  Bradwell,  55  111. 
535.  In  that  case  it  was  said  (p.  637): 
"He  is  sn  officer  of  the  court,  holding  hia 
commission  in  this  state  from  two  of  the 
members  of  this  court,  and  subject  to  be  dis- 
barred by  this  court  for  what  our  statute 
calls  'malconduct  in  his  oflice.'  He  is  ap- 
pointed to  assist  in  Ihe  administration  of 
justice,  is  required  to  take  an  oath  of  office, 
and  is  privileged  from  arrest  while  attend- 
in<!  courts.  Our  statute  provides  that  no 
person  shall  be  permitted  to  practise  as  an 
attorney  or  counselor  at  law  without  hav- 
ing previously  obtained  a  license  for  that 
purpose  from  tn'o  of  the  j'lsticea  of  the  su- 

Kreme  court.  Bv  the  2d  luxtion  of  the  act, 
;  is  provided  that  no  person  shall  1>e  enti- 
tled to  receive  a  license  until  he  shall  have 
obtained  a  certilicate  from  the  court  of  some 
county  of  his  good  moral  character,  and  tliis 
is  the  only  express  limitation  upon  the  ex- 
ercise of  the  power  thus  intrusted  to  this 
court.  In  alt  other  respects  it  is  left  to  our 
discretion  to  establish  the  rules  by  which 
admission  to  this  office  shall  be  determined. 
But  this  discretion  is  not  an  arbitrary  one. 
and  must  be  exercised  subject  to  at  least 
two  limitations.  One  is  that  the  court 
should  establish  such  terms  of  admission  as 
will  promote  the  proper  administration  of 
justice;  tlie  second,  that  it  should  not  ad- 
mit any  persons  or  class  of  persons  who  are 
not  intended  by  the  legislature  to  be  admit- 
ted, even  though  their  exclusion  is  not  ex< 
preesly  requir^  by  the  statute.  The  sub- 
stance of  the  last  limitation  is  simply  that 
thin  important  trust  reposed  in  us  should  be 
exercised  in  conformity  with  the  designs  of 
the  power  creating  it.  .  .  .  It  is  suffi- 
cient to  say  that,  in  our  opinion,  the  other 
implied  limitation  upon  our  power,  to  which 
we  have  above  referred,  must  operate  to  pre- 
vent our  admitting  women  to  tho  office  of 
attorney'  at  law.  If  we  were  to  admit  them, 
we  should  be  exercising  the  authority  con- 
ferred upon  us  in  a  manner  which  we  are 
fully  satisfied  was  never  contemplated  by 
the  legislature.  ...  In  view  of  these 
facts,  we  are  certainly  warranted  in  saying 
that,  when  the  le^slature  gave  to  this  court 
the  power  of  granting  licenses  to  practise 
law,  it  was  with  not  the  slightest  expects- 


iLLINOia   SnPIIEMB  COUBT. 


Jm^ 


tion  that  thii  privil^e  would  be  extended 
equally  to  men  and  wcnnen."  By  this  (-pin- 
ion  it  ii  expressly  held  that  the  power  to  li- 
cense is  delegated  to  the  court  b;  the  legiela- 
ture,  iind  it  was  recognized  that  the  legisla- 
ture had  the  right  ta  impose  HraitationB  to 
such  extent  sb  it  might  deem  proper,  and 
that  it  had  the  right  to  take  away  the  power. 

The  power  to  license  and  the  power  to 
diabar  are  alike  the  subject  of  legislation  in 
the  statutes  to  which  reference  has  been 
niHde,  and  in  Winkelman  v.  People,  50  lil. 
440,  it  naa  held  that  the  circuit  court  had 
no  potrer  to  suspend  an  attorney  at  )sw 
from  prac<tice.  Tn  that  euBe  it  was  said  (p. 
4511  :  "The  subject  of  attorneys  and  coun- 
selors at  Inw  has  been  considered  by  the  leg- 
islature, and  no  power  over  them  for  m^- 
conduct— -and  such  was  the  import  of  the 
charge  against  appellant — has  been  confided 
to  the  circuit  courts.  No  power  has  been 
^iven  them  to  striks  an  attorney  from  the 
rolls  for  any  caiiae.  In  the  supreme  court 
alone  is  that  power  reposed.  .  .  .  The 
legislnture  baa  conferred  this  power  ex- 
prcB^ly  upon  this  court.  By  the  4th  section 
of  the  act  respecting  altorneys  and  coun- 
selors at  law,  it  iK  provided,  among  other 
thinjrs,  that  the  .iusticea  of  the  siipraue 
court,  in  open  court,  ihall  have  power,  nt 
their  diBCretion,  to  strike  the  name  of  any 
attorney  or  eounnelor  at  law  from  the  roll, 
for  maWnduct  in  office.  Gross's  Stat  p. 
41.  And  there  is  s  propridy  in  this,  as  the 
appointment  of  attorneys  and  counselors  is 
made  by  that  court,  and  the  power  of  re- 
moval appropriately  rests  with  the  power  to 
appoint.  Tn  some  states  they  are  appointed 
by  the  circuit  courts,  and,  of  course,  remov- 
thle  by  them  for  proper  cause.  We  know 
of  no  power  inherent  in  the  circuit  courts 
to  suspend  from  practice  an  attorney  duly 
licensed  by  this  court. — at  least,  none  so  to 
suspend  him  af  Tirtunlly  to  strike  him  from 
the  roll.  But  tt  may  be  asked.  Has  a  cir- 
cuit court  no  power  over  an  attorney  who 
■hall  be  (ruilty  of  malconduct.  such  as 
charged  against  the  appellant?  The  answer 
is.  such  court  posscsaes  ample  power  in  the 
premises.  Altering  the  pleas  of  a  court  is 
not  only  an  olTense  of  a  grave  character,  but, 
being  done,  without  the  authority  of  the 
court  in  which  the  files  are,  is  a  contempt 
of  that  court,  ita  usages  and  customs,  and  is 
punishable  by  flne  and  imprisonment.  On 
the  poosession  of  this  power  can  those  courts 
safely  repose." 

In  People  t.  Palmer,  81  111.  2E5,  a  proceed- 
ing was  had  in  this  court  to  strike  the  name 
of  the  respondent  from  the  roll  for  malcon- 
duct in  o:Tice.  In  making  the  rule  absolute, 
it  was  asid  (p.  2.16):  "Tn  a  certain  con- 
tingency, the  discharge  oi  the  duty  required 
is  painful  and  diaacreeable.  but  as  it  ia  im- 
posed by  Uie  statute  we  cannot  shrink  from 
its  performance.  .  .  .  The  stjitut*  pro- 
vides that  this  court,  at  discretion,  shall 
have  power  to  <itrike  the  name  of  any  attor- 
ney or  counselor  at  law  from  tho  roll  for 
malconduct  in  oflioe.  It  further  makes  it 
the  duty  of  tlie  court,  whenever  it  shall  be 
made  to  app«ai  that  any  attorney  has  neg- 
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lected,  upon  demand  and  tender  of  reasonft' 
ble  fees,  to  pay  over  or  deliver  money  or 
property  to  his  client,  to  direct  that  the 
name  of  such  attorney  shall  be  stricken 
from  the  roll  of  attorneys  of  this  court. 
.  .  .  This  court  is  responsible,  to  somv 
extent,  for  the  honesty  Bnd  capa<^ty  of  thosA- 
who  shall  minister  at  the  altars  of  jusUce. 
VV'e  must  grant  the  license  to  practise,  and 
in  a  proper  case  it  is  our  duty  to  disbar." 

In  a  similar  case  (People  ex  rel.  Mosea  T, 
Goodrich,  70  111.  148),  it  was  said  (p.  153)  : 
"This  court,  having  power,  by  express  law, 
to  grant  a  license  to  practise  law,  has  an  in- 
herent right  to  see  that  the  license  is  not 
abused  or  perverted  to  a  use  not  contemplat- 
ed in  the  grant.  ...  In  view  of  our 
duty  as  imposed  by  the  slAtute.  and  of  the 
defendant's  rights  as  guaranteed  him  by  the 
Constitution  and  the  laws,  we  are  unable  to 
see  why  this  court  has  not  and  should  not 
have  the  power  to  purge  itself  of  all  un- 
clesnneBs  which  may  be  found  in  ita  clois- 
ter a.  and  ridding  itself  of  any  nuisance 
which  may  desecrate  them." 

Tn  ilovtruy  v.  People  ex  rel,  \torris,  162 
ni.  104,  44  N.  E.  496,  a  proceeding  in  the- 
nature  of  an  information  was  instituted  in 
the  circuit  court  of  Richland  county,  asking 
that  the  respondent')  be  suspended  from  the 
practice  of  law  in  that  court.  A  motion  was- 
made  hy  the  respondents  to  quash  the  in- 
formation because  the  malconduct  was  not 
chnrRed  to  be  against  the  peacf  and  dignity 
of  the  people  of  the  state  of  Illinois,  which 
motion  was  overruled,  and  an  answer  was 
filed,  and  the  case  tried  before  the  court  up- 
on the  issues  formed.  The  order  of  the  cir- 
cuit court  was  that  the  respondents  be  sus- 
pended from  the  practice  of  their  profes* 
sion  in  that  circuit  from  the  .^(Mh  dnv  of  No. 
vember.  1S05,  to  the  16th  day  of  June.  1837. 
In  passing  on  the  question  presented  by  th.it 
record  on  appeal  to  this  court,  it  was  held 
(p.  ine.  162  111.,  and  p,  407.  44  N.  E.l  :  "We- 
think  there  was  no  error  in  overruline  the 
motion  to  quash.  The  statute  (chap,  13,  5 
6)  provides  that  the  justices  of  this  court 
shnll  have  power,  at  thdr  discretion,  to 
strike  the  name  of  an  attorney  or  counselor 
at  law  from  the  roll  for  maJconduct  in  his 
office,  and  that  any  judge  of  a  circuit  court 
or  of  the  superior  court  of  Cook  county 
shall  for  like  cause  have  power  to  suspend 
.  ,  .  during  such  time  as  he  may  deem 
proper,  suliject  to  the  right  to  have  such  or- 
der set  aside  by  this  court,  upon  appeal.  The 
atntute  does  not  prescribe  the  mode  in  which 
either  of  these  powers  shall  be  enforced. 
Rule  50  of  this  court  (158  111.  650,  41  N.  E. 
X.)  provides  that,  in  case  an  applicatjon 
shall  be  made  to  strike  the  name  of  an  at- 
torney from  the  rolls,  thn-e  shall  be  filed  an 
information  signed  by  the  attorney  general 
or  some  state's  attorney,  and,  when  the  in- 
formation shall  be  deetried  sufllcient,  the 
court  will  enter  a  rule  to  show  cause.  It 
does  not  appear  that  any  similar  or  other 
rule  of  court  having  reference  to  a  proceed- 
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cuit.  It  ia  the  nmnifeBt  intent  of  the  at&t- 
ota  Ui&t  the  proceeding  tc  suspend  from 
pmcljce  shall  be  summary,  and  it  would 
■e^m  any  appropriate  procedure  may  be 
adopted,  provided  the  charges  are  stated 
with  sufficient  particularity,  and  reasonable 
notice  is  given  and  opportunity  aiforded  the 
respondent  to  produce  his  testimony  and 
make  his  defense. " 

Subsequently  an  information  was  filed  in 
tbia  court  in  the  case  of  People  ea  rel.  Mor- 
ria  V.  Moatray.  ]6G  Til.  630.  47  N.  E.  79.  in 
which  it  was  sought  to  have  the  name  of 
the  respondent  stricken  from  the  roll  of  at- 
tornejE,  and  it  was  held  (p.  032,  100  III., 
and  p.  80,  47  N.  E.)  :  "Thia  objection  was 
held  of  no  avail  on  the  appeaJ  of  respondents 
in  Moutray  v.  People  ea  rel.  liorria,  102  111. 
194,  44  N.  E.  496.  The  sta.tute  authorize* 
us.  in  our  discretion,  to  strike  the  name  of 
any  attorney  from  the  roll  for  malconduct 
in  his  ofticc.  Such  a  proceeding  is  of  a  civ- 
il character,  and  not  for  the  purpose  of  pun- 
ishment. It  is  not  a  prosecution  which 
must  be  carried  on  in  the  mi.me  of  the  peo- 
ple, and  the  provision  of  the  Constitution 
relied  upon  has  no  application.  ...  It 
ia  our  duty  to  guard  and  maintain  the  char- 
actcr  of  the  profession,  and  to  protect  the 
courts  and  litigants  ajTainst  those  who  in- 
dulge in  practices  designed  to  corrupt  and 
defeat  the  administration  of  justice," 

In  all  of  these  opinions  there  is  a  recogni- 
tion of  thJ  power  to  license  as  delegated  to 
the  court  by  the  legislature,  or  a  recognition 
of  the  right  to  disbar  by  reason  of  the  pow- 
er conferred  by  the  leqislature.  and  in  none 
of  the  cases  cited  has  the  right  to  license  or 
to  disbar  been  placed  upon  any  power  inher- 
ent in  the  court,  but  has  been  recognised  as 
conferred  by  the  legislature.  If  either  the 
power  to  license  or  the  power  to  disbar  is 
inherent,  as  belonging  to  a  court  of  record 
a«  an  attribute  necessary  for  the  perform- 
ance of  its  judicial  duties,  and  is  solely  and 
only  a  judicial  act  having  its  origin  in  the 
power  of  the  court  alone,  it  is  difficult  to 
Bee  why  a  circuit  court,  being  a  court  of  gen- 
eral jurisdiction  under  the  Constitution  of 
this  state,  must  not  possess  the  power  to  li- 
cense or  disbar  as  an  inherent  power  equal- 
ly with  the  s«prame  court  of  this  state;  and 
with  the  many  circuit  courts  of  the  stSite 
and  with  the  numerous  circuit  judges  there 
would  be  constant  disagreejnents  and  cnn- 
atant  conflict  with  reference  to  the  admiswon 
to  the  bar  and  with  reference  to  disbarments, 
and  much  confusion  would  result  in  the  ad- 
mi  nistratton  of  justice  by  reason  of  the  dif- 
ficulty in  determining  ^o  are  and  who  are 
not  ofHcers  of  the  court. 

Both  counsel  for  the  applicants  and  coun- 
sel opposing  the  motion  to  admit  the  appli- 
cants and  grant  them  lioenses  have  evi- 
denced great  industry  and  ability  in  pre- 
senting the  full  history  of  the  question  of 
admission  to  the  bar  in  England  and  in  thia 
country.  But  we  have  not  deemed  it  neces- 
sary to  entei'  upon  a  discussion  of  the  his- 
tory of  this  question,  as  full  power  is  con- 
ferred by  the  statutes  of  the  state,  and  the 
l^^latnre  baa  thronghout  its  history,  by  its 
nUR.  A. 
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l^slation,  controlled  the  queatlcm  o4  ad- 
mission to  the  bar  and  disbarment,  which 
hits  been  recognized  by  this  court  We  con- 
cur in  the  view  expressed  by  Justice  Seldon 
in  Cooper's  Cose,  22  N,  Y.  90,  where  it  is 
sajd:  "The  power  of  the  oourt  to  appoint 
attorneys  as  a  class  of  public  olUcers  was 
conferred  originally,  and  it  has  been  from 
time  to  time  regulated  and  controlled  in 
England  by  statute."  After  reviewing  the 
Constitution,  decisions,  and  laws  of  New 
York  state,  he  says:  "It  is  plain,  thera- 
fore,  that,  although  the  appointment  of  at- 
torneys has  u.sually  been  intrusted,  in  this 
state,  to  the  courts,  it  has  been  nevartheleas, 
both  here  and  In  England,  uniformly 
treated,  not  as  a  necessary  or  inherent  part 
of  their  judicial  power,  but  as  wholly  sub- 
ject to  legislative  action." 

The  control  exercised  by  the  legislature, 
being  the  exercise  of  a  police  power  with 
reference  to  the  subject-matter,  cannot  be 
held  to  be  an  impairment  of  judicial  power 
nor  the  assumption  of  such  judicial  power 
by  the  legislature.  The  power  of  the  legis- 
lature to  prescribe  quatincations  for  the' of- 
fice, to  which  e.a  applicant  must  conform, 
was  incidentally  before  the  supreme  court 
of  the  United  States  in  Ex  parte  Qarland,  4 
Wall.  333,  18  L.  ed.  300,  where  the  statute 
in  relation  to  the  test  oath  was  before  the 
court,  and  it  was  held:  "They  are  officers 
of  the  court,  admitted  as  such  by  its  order, 
upon  evidence  of  their  possessing  sufficient 
le-^nl  learning  and  fair  private  character. 
It  has  been  the  general  practice  in  this 
country  to  obtain  this  evidence  by  an  exam- 
ination of  the  parties.  In  this  court  the 
fact  of  the  adniiBsion  of  such  officers  in  the 
hichest  court  of  the  state  to  which  they  re- 
spectively belonged,  for  three  years  preced- 
ing their  application,  is  regarded  as  suffi- 
cient evidence  of  the  possession  of  the  requi- 
site legal  learning,  and  the  statement  of 
counsel  moving  their  admission  suflieient 
evidence  that  their  private  and  professional 
character  is  fair.  The  order  of  admission 
is  the  judgment  of  the  court  that  the  parties 
possess  the  requisite  qualifications  as  at- 
torneys and  counselors,  and  are  entitled  to 
appear  as  such  and  conduct  causes  therein, 
li'rom  its  entry  the  parUes  beoome  officers  of 
the  court,  and  are  responsible  to  it  for  pro- 
fessional misconduct.  They  hold  their  of- 
fice during;  good  behavior,  and  can  only  be 
deprived  of  it  by  misconduct  ascertained 
and  declared  by  the  judgment  of  the  court, 
after  opportunity  to  be  heard  has  been  af- 
forded. .  .  .  The  attorney  and  counsel- 
or, being  by  the  solemn  judicial  act  of  the 
court  clothed  with  his  office,  does  not  hold 
it  as  a  matter  of  grace  and  favor.  The  right 
which  it  confers  upon  him  to  appear  for 
suitors  and  to  argue  causes  ia  something 
more  than  a  mere  indulgenoe,  revocable  at 
the  pleasure  of  the  court  or  at  the  command 
of  the  legislature.  It  is  a  right  of  which  he 
can  only  be  deprived,  by  the  judgment  of  the 
court,  for  immoral  or  professional  delin- 
([uency.     The    legislature  may  undoubtedly 
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hM  axeliuive  JuriidietioD,  prescribe  qiuJi- 
fieationa  for  the  pursuit  of  U17  of  the  ordin- 
ary avocBtions  or  life.  The  ouestion  in  this 
case  U  not  aa  to  tlie  power  of  Congreas  to  pre- 
scribe qualificatioDS,  but  wheUier  that  'pom- 
er  has  been  exercised  as  a  means  for  the  in- 
fliction of  punishment,  agHJnst  the  prohibi- 
tJon  of  the  Constitution. 

He  objection  that  the  act  under  which 
this  motion  for  admission  is  m&de  is  spe- 
cial legislation,  and  therefore  violative  of 
the  piovisiouH  of  the  Constitution,  cannot 
be  (ustained.  It  was. held  in  Williame  t. 
People,  121  III.  S4,  11  N.  E.  881  (on  p.  87, 
121  III.,  and  p.  881,  11  N.  E.)  :  "It  is  the 
commoD  exercise  of  legislative  power  to  pre- 
■eribe  regulaAioni  for  securing  the  adnUs- 
■loa  of  quolifled  persons  to  profeaiioni  and 
callings  demanding  special  skill,  and  no- 
where is  this  undoubtedly  valid  exercise  of 
the  police  power  of  the  stat*  more  wise  and 
salutary,  and  more  imperiously  called  tor, 
than  in  the  case  of  the  practice  of  medi- 
cine." The  court  there  pointed  out  that  ex- 
empting ten-year  praetitionera  from  the  act, 
wfaioh  required  all  others  to  have  a  diploma 


or  MMS  a  special  examinatJon,  was  not  spe- 
dal  legislation.  It  said;  "It  was  in  the 
province  of  the  legislature  to  prescribe  what 
should  be  the  qualifications  for  tlie  practice 
of  medicine  and  what  the  mode  in  which 
they  should  be  determined.  The  act  pro- 
ridea,  as  to  a  graduate  in  medidne  with  a 
diploma,  that  he  may  practise  upon  his  di- 
ploma, it  being  verified  as  pointed  out  by  the 
act.  In  regard  to  others,  it  is  provided  they 
shall  UTidergo  an  examination  before  tlie 
state  board  or  board  of  examiners,  and  may 
practise  upon  the  certificate  of  the  board.  As 
respects  toe  proviso,  we  regard  it  in  the 
light  of  but  prescribing  a  qualification,^ 
that  ten  years'  practice  within  the  state 
should  constitute  a  qualification  for  practis- 
ing medicine."  See  also  Atchison,  T.  d  8.  F. 
n.  Co.  V.  Mattheuis,  174  U.  S.  96,  43  L.  ed. 
BOn,  19  Sup.  Ct.  Kep.  809. 

The  act  of  February  21,   1899,  Is,  in  my 
opinion,  oonstitutional. 

BoBK*>  ■)..  concurs  in  tike  dissenting  ofdn- 
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William  H.  MOSES  et  al.,  Plffa.  in  Brr^ 
UNITED  STATES. 
(IS   App.   D.  C.  42S.) 

1.  The  occnpanta  of  >  bnlldlna  irboae 
Ilabllltr  tor  the  cmtaBlvn  vf  dense  or 
thick  black  or  arar  iinioke  or  cinders 
troDi  the  BinakeatBck  or  chlmne;  of  the  buLtd- 
inr  <■  declared  by  tbe  act  of  Coasreas  »I 
rebniary  S.  ISSB.  applTlns  to  th*  Dlslrlct 
o(  Columbia,  must  be  des med  those  occupanli 
oDl;  whn  bave  some  agency  In  the  control 
Of  (he  furnace  produclBg  th«  naake, 

S.  An  In  for  mat  Ion  eharsIaB  TlolBtlOB 
of  a  atatute  declaring  tbe  "owner,  agent, 
leasee,  or  occupant  of  aar  bulldlDg"  (ram  tbe 
chlmne;  of  which  there  shnll  Issue  black 
smoke,  ^llt;  of  creating  a  pnbllc  nnlnnce, 
la  not  aiifllcient  If  it  nierelj  tollowa  the  lan- 
guage of  tbe  statute,  but  It  abould  charge  that 
accused  did  "unlawfullr  cause,  permit,  and 
alio*  the  emission''  of  the  smoke,  tbereby 
showing  that  be  had  control  over  tbe  smoke 
prodnctlon. 

a-  Tbe  poaalbllltr  of  oooBtriilnK  tbe 
lansnaKe  of  a  ■latnte  so  as  to  Include 
persacB  whom  the  lawmaking  bod;  cannot 
subject  to  Its  provlalona  will  not  prevent  the 
statute  fnuB  having  effect  as  to  those  wbo 
are  clearlT  within  Its  provlsloaa 

reBulBtloUB  affecting  the  public  peace,  mor- 
als,   safety,    health,   and   comfort   within   the 
District  of  Columbia  la  tbe  same  as  that  of 
the  several  state  legislatures  witbin  thelt  re- 
apectlve  territorial  limits. 
NOTK. — How  far  a  mualclpallty  baa  power  to 
nnilrol  the  nuisance  of  smoke  Is  a  question  dls- 
enSHd  In  a  natu  to  St.  Louis  v.  Bdward  Deltse- 
berg  Packing  *  Provision  Co.  (Uo.)  80  L.  R.  A. 


K.    It  Is  Blatter  of  eomnon  kjiowlc^cc. 

not  to  be  Ignored  by  the  eonrta.  chat  tbe 
emission  of  a  volume  of  dense  black  smoke  . 
from  a  alngle  smokestack  or  chimney  of  a 
large  furnace  may,  under  some  cirenm stances, 
work  physical  discomfort  to  tbe  general  pob- 
11c  coming  within  Its  circle  ot  distribution 
npon  public  thoronghfarea,  and  may  poaalbly 
alao  work  Injnry  to  pnbllc  Intereats  In  other 

S.  A  Btatntc  deolartMV  tho  cialBitoB  of 
thick  or  doBBO  blaak  or  srar  smoke 

tmm  chimneys  a  nuisance  ptr  te,  and  pun- 
ishing tbe  act  as  an  oBense.  is  within  the  po- 
lice power,  and  therefore  does  not  deprive  per- 
sona ot  property  wltbaut  due  process  of  law. 

T.  BuenptlnK  cblmaerB  of  bBlldlBsm 
osed  rielBBlveIr  for  private  real- 
deneea  from  a  autnte  declaring  the  emis- 
sion of  dense  or  thick  black  or  gray  smoke 
or  cindera  from  smokestacks  or  cblmneys  to 
be  a  public  nnlsBnce,  and  limiting  the  atalnte 
to  any  smokeslack  ot  chimney  nsed  In  con- 
nection with  any  stationary  engine,  steam 
boiler,  or  furnace,  does  not  make  the  stat- 
Dte  unconstitutional  becauss  ot  Inequality  or 
nnjusC  discrimination  In  violation  of  the  pro- 
vision as  to  SQual  pratectlon  of  tbe  laws, 
since  It  Is  not  apparent  that  the  claasUlca- 
tlon  made  is  without  reasonable  basta 

8.  KTldeaee  that  bd  smoke-coBSBm- 
Ins  appllBBee  KBovra  vrlll  prenat 
tbe  emission  of  all  black  moke  from  fur- 
naces burning  soft  coaJ  la  immaterial  npoD  a 
prosecution  for  violation  ot  a  statute  de- 
claring the  permitting  ot  such  emission  to  t>e 
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naot  testify  tbat  ■aaoke 
flhlBaaey  la  Bot  of  saeb 
a    to    be    daBKcrona  to 

erty  of  persons  living  ii 


Uosn  T.  Uhited  Statu, 


thl«  would  tM  to  ttiU,  not  (Beta,  but  opia- 
te. Bvldeac*  tb«t  eertaln  selKhhars 
(■■r  Bot  have  anBtalncd  Injorr  to 
prvpertr  or  healtli  from  the  amake  ot  * 
cblmaej  la  oot  admlulble  In  aapport  of  a  do- 
feuH  to  K  proieeutloii  lor  the  TloJatlon  o(  a 
•tatnta  which  docloxaa  the  amako  a  public 
nulaaDce. 
11.  SmoIi*  mat  aonatltato  m  pah  II  a 
aalaaaae,  alttaoufh  It  la  not  caDalantl; 
emitted,  but  onlr  at  Intairal*  triua  imj  lo 

(Mar  8,  1900.) 

ERROR  to  the  Police  Court  of  the  Distriot 
of  Columbia  to  review  ft  judgment  cou- 
Ticting  defendanta  of  vioUting  a  sUitu(«  for 
the  prevention  of  amolce  in  tbe  District  of 
Columbia.     A-ffirmr-d. 

Ibe  facta  are  stated  in  the  opinion. 

Uettrs.  Arthur  A.  Blraej  and  Hmut 
F.  Woodkrdi  for  plaintiffs  in  error; 

The  information  does  not  charge  facta  auf- 
flcient  to  constitute  a  nuisance  tit  conuuon 

The  omission  of  any  fact  or  circumstance 
necesaarf  to  constitute  the  oSense  will  be 
fatal. 

Whdrton,  dim,  PL  ft  Pr.  |  152;  Wharton, 
Precedents,  7 OS. 

The  act  of  Congress  for  the  pTevention  of 
•moke  in  the  District  of  Columoia  is  unoon- 
etitutional  and  void. 

Congress  has  not  the  power  to  pass  laws 
for  the  District  of  Columbia  that  would  af- 
fect citizens  similarlf  situated,  unequallj. 

YickWo  v.  Eopkint.  IIB  C.  S.  363,  30  L. 
ed.  220,  8  Sup.  Ct.  Rep.  1084 ;  Re  Quong  Woo, 
13  Fed.  Rep.  Z33;  Barbier  v.  (Jonnofly,  113 
U.  S.  31,  28  L.  ed.  B24,  E  Sup.  Ct.  Rep.  357 ; 
Coolej,  Const  Lim.  (008),  431,  486,  489; 
Harding  v.  People,  IBO  III.  469,  32  L.  R.  A. 
445,  43  N.  £.  624 ;  Frorer  t.  People  ute  of 
School  Fund,  141  HI.  171,  10  U  R.  A.  4S2,  31 
N.  K,  3B5;  Wgnehiimer  t.  PeopU,  13  N.  T. 
432;  Bertholf  t.  O'BeUly,  74  N.  T.  509,  30 
Am.  Rep.  323;  People  t.  ilar»,  99  N.  Y.  377, 
62  Am.  Rep.  34,  2  N.  E.  29;  State  t.  Hinman, 
es  N.  H.  103,  18  AU.  IS4;  Slate  v.  Penaoyer, 
es  N.  H.  113,  6  L.  R.  A.  709,  18  Atl.  878; 
Pasadena  v.  Etimewi,  91  Cal.  238,  27  Fac. 
<04 ;  RiteKie  r.  PeopI«,  165  til.  98,  29  L.  R. 
A.7S,  40N.  B.  464;  State  •t.Loomia,  115  Uo. 
SOT,  21  L.  R.  A.  789,  22  8.  W.  360. 

Congress  has  no  power  to  legislate  Into  a 
public  nuisance  that  which  in  fact  Is  not  a 
nuisance. 

Re  Sam  Kee,  SI  Fed.  Rep.  OBO;  Balsa  v. 
Diatriet  of  Columbia,  1  MacArth.  433. 

The  legislature  cannot  create  a  public  nui- 
aanoe,  or  a  new  definition  ot  a  public  nui- 
sance, unknown  to  the  common  law. 

Coe  y.  Behiatf,  47  Bart.  64,  2  Abb.  Pr.  N. 
S.  193 ;  St.  Louis  T.  Bdwird  Eeitteherg  Pack- 
ing it  Provieion  Co.  141  Mo.  376,  39  L.  R. 
A.  661,  42  S.  W.  964. 

When  a  given  condition  constitutes  a  pub- 
lic or  common  nuiaance  ii  a  questicHi  of  fact, 
and  not  of  law. 

Dm  Plainel  y.  Payer,  123  111.  348,  14  N. 
E.  877 ;  State  r.  ilerrit,  35  Conn.  314 ;  Burn- 
tern  V.  SolohkiM,  14  Conn.  311. 
SOL.B.  A. 


Common-law  term*  used  In  an  act  of  Con- 
greaa  creating  an  oSeuae,  without  deOuing 
the  terms,  must  be  interpreted  by  the  com- 
mon law. 

McVool  y.  Smith,  1  Black,  4G9,  17  L.  ed. 
218;  UoDonaUi  v.  Sovey,  110  U.  S.  BIS,  28 
L.  ed.  2GB,  4  Sup.  Ct.  Rep.  142;  United 
Btalet  V.  Trana  Hiuouri  Freight  ±uo.  24  L. 
R.  A.  73,  7  C.  C.  A  16,  4  Inters.  Com.  Rep. 
443,  IB  U.  S.  App.  30,  68  Fed.  Rep.  68; 
OreemooDci  v.  Greenwood,  28  Ud.  370. 

of  smoke  is  not  necessarily 


St.  Paul  V.  Qilflllan,  30  Minn.  2B8,  31 
N.  W.  49;  8t.  Louie  v.  Behnuokeibm-g,  7  Mo. 
App.  630;  Wood,  Nuisances,  3d  ed.  f  4B7; 
jSlats  T.  Molt,  ai  Md.  207,  48  Am.  Rep.  105; 
fluey  V.  Mexico,  01  Mo.  App.  24S;  lie  Sam 
Kee,  31  Fed.  Rep.  680;  Earmon  *.  Chicago, 
110  111.  400,  61  Am.  Rep.  098. 

The  constitutional  guaranties  apply  to  tho 
District  of  Columbia. 

Stoutenburgh  v.  Frazier,  It  App.  D.  C. 
22B,  4B  L.  R.  A.  220;  Yick  Wo  <r.  Eopkina, 
118  U.  S.  370,  30  L.  ed.  226,  6  Sup.  Ct.  Rep. 
1064;  Caltan  v.  Wileon,  127  U.  S.  640,  32  L 
ed.  223.  8  Sup.  Ct.  Rep.  1301;  Reynolds  v. 
United  Btalet.  SB  U.  B.  146,  26  L.  ed.  244; 
Church  of  Jetua  Chritt  of  L.  D.  S.  v.  United 
Statei,  130  U.  S.  44,  34  L.  ed.  4S1,  10  Sup. 
Ct.  Rep.  7B2. 

Ueaara.  Tbomaa  H.  AndersoM  and  Aak- 
\»j  H.  QoBld,  for  defendant  in  error: 

The  United  States  posseesee  complete  ju- 
risdiction, both  of  a  political  and  municipal 
natnre,  over  the  District  of  Columbia. 

Bauman  <r.  Roat,  167  U.  S.  648,  42  L.  ed. 
270,  17  Sup.  Ct  Rep,  966;  Parson*  v.  Dis- 
tnot  of  Columbia,  170  U.  S.  46,  42  L.  ed.  S43, 
IB  Sup.  Ct.  Rep.  621. 

The  l^slation  in  question  is  a  valid  ex- 
ercise of  the  police  power  ot  Congress,  which 
"extends  to  the  protection  of  lives,  limbs, 
health,  comfort,  and  quiet  ot  all  persons,  and 
the  protection  ot  all  property  within  tho 
state;  .  .  .  and  ^rsons  and  property 
are  subjected  to  all  kinds  of  restrsjnts  and 
burdens  in  order  to  secure  the  general  com- 
fort, health,  and  prosperity  ot  the  state. 

Thorpe  V.  Rutland  A  B.  R.  Co.  27  Vt.  149, 
62  Am.  Dec.  626;  filaujr^fer-Bouse  Coses,  10 
Wall.  30,  21  L.  ed.  3S4 ;  Louiaville  d  V.  R. 
Co.  y.  Kentucky,  161  U.  8.  077,  40  L.  ed.  849, 
16  Sup.  Ct  Rep.  714;  Holden  r.  Hardy,  169 
U.  8.  306,  42  L.  ed.  7S0,  18  Sup.  Ct.  Rep. 
3S3;  U^igler  y.  Kanaae,  123  U.  8.  061,  31  L. 
ed.  210,  8  Sup.  Ct  Rep.  273;  Barbier  v.  Con- 
nolly, 113  U.  S.  31,  28  L.  ed.  924,  6  Sup.  Ct 
Rep.  357;  ffartfcuwstem  Fertilising  to.  y. 
Hyde  Park,  97  U.  8.  66S,  24  L.  ed.  1030; 
Lantburgh  v.  District  of  Ooluntfiio,  11  App. 
D.  C.  612;  State  t.  Donaldaon,  41  Minn.  82, 
42  N.  W,  781. 

In  a  populous  city  largely  occupied  with 
private  residences,  tbe  emission  of  dense  or 
thick  black  or  gray  smoke  would  inevitably 
cause  discomfort,  if  not  absolute  ill  health. 

Field  y.  Chicago,  44  HI.  App.  410;  Wood, 
Nuisances,  |  42S ;  Cramp  v.  Lambert,  L.  R. 
3  Eq.  409;  Hyatt  v.  Myera,  71  N.  C.  271; 
Bhodea  v.  Dunbar,  ST  Pa.  276,  08  Am.  Dm. 
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221 ;  Rm«  r.  BulUr,  19  N.  J.  Eq.  S94,  B7  Am. 
Dec.  6Q4j  Whaltn  v.  Keith,  36  Mo.  B7;  Nor- 
oroaa  v.  Thomt,  61  Me.  603,  81  Am.  Dec.  683; 
BaltimoTe  &  P.  R.  Co.  v.  Fifth  Baptial 
Church,  108  U.  8.  317,  27  I^  ed.  739,  2  Sup. 
Ct.  Rep.  719;  Cincinnati  t.  Miller,  2S  Otiia 
L.  J.  364;  Barman  v.  Chicago,  110  III.  400, 
61  Am.  Sep.  6S8;  North  Chicago  City  R.  Co. 
T.  Lake  View,  lOG  111.  207,  44  Am.  Rep.  788. 

The  fact  that  CongresB  hj  thia  legislBtion 
hsg  declared  Bometliing  to  be  a  nuisance 
which  was  not  a  nuisance  at  the  common 
law,  does  not  affect  the  validity  of  the  act 
in  question. 

Lanabiirgh  v.  DistHot  of  OolitmhiA,  11 
App.  D.  C.  E12;  Lauiton  v.  Steele,  IIU  N.  Y. 
220,  7  L.  R.  A.  134,  23  N.  E.  B78;  Btate  t. 
Beardaley,  108  Iowa,  388,  7B  N.  W.  138; 
Rideout  'v.  Knox,  148  Masa.  SG8,  2  L.  R.  A. 
81,  IB  N.  E.  390;  Com.  v.  Parka,  155  Mass. 
831,  30  N.  E.  174;  BawyeT  v.  DavU,  136 
Mass.  240,  49  Am.  Rep.  27 ;  Powell  v.  Penn- 
sylvania, 127  .U.  S.  678,  32  L.  ed.  263,  S  Sup. 
Ct.  Rep.  DB2,  1267;  Bprigg  y.  darrett  Park, 
89  Md.  406,  4S  Atl.  S13, 

The  situation  will  not  be  changed  by  eri- 
dence  that  the  thing  complained  of  is  not 
in  fact  injurious  or  a  nuisance. 

Poti^ell  V.  Penn^lconio,  127  U.  S.  678,  32 
L.  ed.  253.  8  Sup.  Ot  Itep.  992,  1267; 
Sprigg  v.  Garrett  Park,  89  Md.  408,  43  Atl. 
813;  Com.  T.  Pa,rka,  166  Mass.  631,  30  N.  E. 
174;  Bawyer  v.  Davia,  136  Mass.  24S,  49  Am. 
Bep.  27. 

This  legislation  does  not  violate  the  14th 
Amendment  as  not  affecting  alike  all  per- 
sons similarlj  situated. 

It  is  perfectly  competent  for  Congress  to 
classify  the  objects  which  are  afTected  by  its 
legislation,  provided  such  legialation  bears 
equally  upon  all  of  a  class,  and  the  marks 
of  distinction  on  which  the  classification  is 
founded  are  such,  in  the  nature  of  things,  as 
will  justify  the  restriction  of  the  legislatiou. 

Nev?  York,  S.  B.  d  B.  R.  Co.  r.  New  York, 
165  U.  S.  628,  41  L.  ed.  8G3,  17  Sup.  Ct.  Rep. 
418 ;  People  T.  Lexoit,  86  Mich.  273,  49  N.  W. 
140. 

The  14th  Amendment  was  not  designed  to 
ioterfere  with  the  police  power  of  the  state, 
or  with  legislation  ot  a  special  character 
having  in  view  the  promotion  of  the  comfort. 


ed.  923,  S  Sup.  Ct.  Rep.  357. 


Boston  Beer  Co.  v.  Utuaaehuaett^,  07  U. 
S.  25.  24  L.  ed.  989;  Lawton  t.  Bteele,  162 
U.S.  133,38  L.ed.3B6, 14  Sup.  Ct. Rep.  409. 

Shepard,  J.,  delivered  the  opinion  of  the 

This  case  comes  before  us  on  a  writ  of  er- 
ror to  the  police  court  of  the  District,  to  re- 
view a  judgment  of  conviction  under  the 
provisions  of  tl|e  followiufc  act  of  Congress, 
approved  February  2,  1899  (30  SUt.  at  L. 
812,  chap.  79): 

"Be  it  enacted  by  the  Senate  and  Houae 
00  L.  B.  A. 


ot  Re|>resentatives  of  the  United  States  of 
America  in  Congress  assembled,  that  on  and 
after  six  months  from  the  passage  of  thia  act 
the  emission  of  dense  or  thick  black  or  gray 
smoke  or  cinders  from  any  smokestack  or 
chimney  used  in  connection  with  any  station- 
ary engine,  steam  boiler,  or  furnace  of  any 
description  within  the  District  of  Citlumbia 
shall  be  deemed,  and  is  hereby  declared,  to 
be  a  public  nuisance;  Provided,  that  nothing 
in  this  act  shsU  be  construed  sa  ajiplied  to 
chimneys  of  buildings  used  exclusively  for 
private  residences. 

"Sec.  2.  That  the  owner,  agent,  lessee,  or 
occupant  of  any  building  of  any  description 
from  the  smokestack  or  chimney  of  which 
there  shall  issue  or  be  emitted  thick  or  dense 
black  or  gray  smoke  or  cinders  within  the 
District  of  Columbia  on  or  after  the  day 
above  named  shall  be  deemed  and  held  guil- 
ty of  creating  a  public  nuisance,  and  of  vio- 
lating the  provisions  of  thie  act. 

"Sec.  3.  That  any  person  or  persons  vio- 
lating the  provisions  of  this  act  shall,  upon 
conviction  thereof  before  the  police  court  of 
the  District  of  Columbia,  be  punished  by  a 
fine  of  not  less  than  ten  dollars  nor  more 
than  one  hundred  dollars  for  each  and  every 
offense;  and  each  and  every  day  wherein  the 
provisions  of  thie  act  shall  be  violated  shall 
constitute  a  separate  oflense." 

The  information  charges  that  the plaintifTs 
in  error,  William  H.  Moaes,  Harry  C.  Moses, 
and  Arthur  C.  Moses,  on  January  22,  IBOO, 
"being  then  and  there  the  occupants  of  a  cer- 
tain building  used  as  a  furniture  store  ajid 
situated  on  the  southwest  corner  of  11th  and 
F.  streets,  N.  W.,  in  the  city  of  Washington, 
in  said  District,  to  which  said  building  there 
is  attached  a  smokestack. and  chimney  used 
in  connection  with  a  certain  stationary  en- 
gine, steam  boiler,  and  furnace  in  said 
building,  and  said  William  E.  Moses,  Harry 
C.  Moses,  and  Arthur  C.  Moses  did  then  and 
there  unlawfully  cause,  permit,  and  allow 
the  emission  into  the  open  air,  within  said 
District,  from  the  smokestack  and  chimney 
situated  as  aforesaid,  certain  thick  and 
dense  black  and  gray  smoke,  which  was  then 
and  there  a  public  nuisance,  against  the 
form  of  the  statute  in  such  case  made  and 
provided,"  etc. 

The  first  assignment  of  error  relates  to  the 
form  of  the  information,  and  is  founded 
on  the  denial  of  a  motion  to  quash. 

The  first  section  of  the  act  which  defines 
the  ofTense  denominated  a  public  nuisance 
is  plain  and  complete  in  its  terms.  The 
emission  of  thick  or  dense  black  or  gray 
smoke  is  declared  a  nuisance  per  ae  and  pun- 
ishable as  an  offense. 

Assuming  that  Congress  had  the  power  so 
to  declare,  all  that  is  necessary  in  the  infor- 
mation is  the  allegation  ot  the  commission 
of  the  act,  by  the  responsible  party,  in  the 
language  of  the  statute.  Evana  v.  United 
Btalea,  1S3  U.  S.  684.  687,  38  L.  ed.  830,  83!, 
14  Sup.  Ct.  Rep.  934,  939;  Teager  v.  United 
Btalea,  178  U.  8.  616,  44  L.  ed.  1217,  20  Sup. 
Ct  Rep.  1031. 

^-.  naming  the  persons  reaponaible  for  tlw 
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vniBaiice  the   informatioD  goea  beyond  the 

{ireciae  words  of  the  2d  seetion,  and  proper- 
j  to  because  thef  are  not  necessarily  so 
plain  and  exact  in  description  as  to  require 
nothing  mor«  than  their  aubstantial  repeti- 

Instead  of  following  the  precise  language 
of  the  section,  and  charging  the  defendants 
.•8  occupants  of  a  certain  building  from  the 
smokEetack  or  chimney  of  which  the  objec- 
tionable smoke  was  emitted  simply,  as  it  is 
contend^  should  have  been  done,  tjie  infor- 
mation charged  that,  being  occupants,  etc., 
they  did  "unlawfully  cause,  permit,  and  al- 
low the  emission,"  etc.  We  think  this  was 
-correct  pleading. 

Whilst  the  strict  letter  of  the  statute  may 
be  broad  enough  to  include  all  occupants  of  a 
building  from  the  chimney  of  which  such 
emoke  might  be  emitted,  as  has  been  sug- 
gested on  the  argument, — for  example,  the 
occupants  as  tenants  of  separate  rooms  or 
•aits  in  a  large  office,  hotel,  or  apartment 
building, — it  is  clear  that  its  meaning  must 
be  limited  to  such  occupants  as  shall  have 
had  an  agency  in  the  control  of  the  furnace 
producing  the  smoke. 

Congress  would  not    have  the    power  to 

Eunish  any  mere  occupant  of  a  part  of  a 
uilding,  who  has  nothing  to  do  with  main- 
taining the  furnace,  and  cannot  interfere 
with  its  operation;  and  it  is  not  to  be  pre- 
sumed that  such  was  the  intent.  In  the  ab- 
sence of  a  plain  expression  of  a  contrary  in- 
tent, such  persons  are  not  to  be  regarded  as 
occupants  and  subject  as  such  to  the  penalty 
■of  the  statute.  To  charge  a  person,  there- 
tore,  with  being  an  occupant  merely  of  a 
building  from  the  smokestack  of  which  there 
bad  issued  the  prohibited  smoke,  would  not 
sufficiently  allege  the  offense. 

That  the  language  of  the  act  "enables  the 
-«ourt  to  inter  the  intent  of  the  legiBlature 
does  not  dispense  with  the  necessity  of  al- 
leging in  the  indictment  all  the  facts  ntc- 
-essary  to  bring  the  case  within  that  intent." 
I7m(ed  State*  v.  Carll,  lOS  U.  S.  611,  SI3,  26 
Ij.  ed.  1135. 

That  the  section  of  the  act  is  so  broad  in 
its  terms  that  it  might  be  applied,  by  possi- 
ble construction,  to  persons  beyond  the  power 
of  Congress  to  punish  for  the  existence  of  the 
thing  declared  to  be  a  nuisance  per  se,  can- 
not prevent  its  having  effect  as  to  those 
clearly  within  its  provisions.  Chapman  v. 
United  States,  G  App.  D.  C.  122,  131,  166  U. 
8.  061,  667,  41  L.  ed.  1154,  1158,  17  Sup.  Ct. 
Rep.  677 1  Lansiurgh  v.  District  of  Colum- 
bia. 11  App.  D.  c.  612,  sae. 

The  next  contention  on  behalf  of  the  plain- 
tiffs in  error  Is,  that  Congress  had  not  the 
power  to  declare  the  emission  of  thick  or 
aense  black  or  gray  smoke  from  chimneys  a 
nuisance  per  ee,  and  punish  the  act  as  an  of- 
fense, because  the  effect  of  the  enactment  is 
to  deprive  persons  of  their  property  without 
do*  process  of  law. 

As  we  ar«  not  dealing.  In  this  case,  with 
regulations  of  muuicipal  oflicerB  acting  un- 
der delegated  authority,  but  with  an  act  of 
"Congrees  itself,  it  is  unnecessary  to  review 
•certain  cases  chiefly  relied  on  in  support  of 
4MLB.A. 


the  contention;  namely,  8t.  Louis  t.  Edward 
Reitzeberg  Packing  it  Provision  Co.  141  Mo. 
376,  3U  L,  R.  A,  551,  42  S.  W.  954;  St.  Pool 
V.  aufillan,  30  Minn.  208,  31  N.  W.  49;  and 
Slate  V.  MotI,  61  Md.  2»7,  48  Am.  Rep.  105. 

Those  cases  all  involved  the  construction 
of  the  powers  delegated  to  such  oflicers,  and 
it  is  clear  that  they  would  have  no  power  to 
declare  a  thing  a  nuisance  per  ae  without  ex- 
press legislative  authority  at  least,  Yatea 
V.  ililicatikee,  10  Wall.  407,  605,  19  L.  ed. 
984,  98S.  They  have  no  application  to  tha 
exercise  ol  the  power  by  the  legislature  it- 
self. 

The  power  of  Congress  to  enact  regulations 
affecting  the  public  peace,  morals,  safety, 
healtli,  and  comfort  within  the  District  of 
Columbia  is  the  same  as  that  ot  the  several 
state  legislatures  within  their  respective  ter- 
ritorial limits.  It  is  no  less,  nor  can  it  b» 
greater;  for  all  of  the  guaranties  of  the  Con- 
stitution, respecting  life,  liberty,  and  prop- 
erty are  equally  for  the  protection  and  ben- 
efit of  all  citizens  residing  in  the  District  of 
Columbia,  as  of  those  residing  in  the  several 
states.  Callan  v.  Wilson,  127  U.  S.  540. 
32  L.  ed.  223,  8  Sup.  Ct.  Rep.  1301;  United 
States  ex  rel.  Kerr  v.  Ross,  5  App.  D.  C.  241, 
247,  248 ;  Lotisburgh  V.  District  of  Columbia, 
II  App.  D.  C.  GI2,  621 1  Stoutenburgh  v.  Fro- 
gier,  16  App.  D.  C.  229,  48  L.  R.  A.  220. 

In  a  state,  the  citizen,  in  addition  to  the 
safeguards  of  its  own  Constitution,  is  under 
the  special  protection  of  the  Fourteenth 
Amendment,  in  the  District  of  Columbia 
(in  respect  of  the  right  here  involved)  he 
is  under  that  ot  the  Fifth. 

That  no  person  shall  be  deprived  of  life, 
liberty,  or  property  is  an  ancient  principle 
of  limited  government.  As  has  been  said  by 
Chief  Justice  Wuite:  "It  is  found  in'Mag- 
na  Charta,  and,  in  substance,  if  not  in  form, 
in  nearly  or  quite  all  the  Constitutions  that 
have  been  from  time  to  time  adopted  by  the 
several  states  ot  the  Union.  By  the  Fifth 
Amendment  it  was  introduced  into  the  Con- 
stitution of  the  United  States  as  a  limitation 
upon  the  powers  of  the  national  government, 
and  by  the  Fourteenth  as  a  guaranty  against 
any  encroachment  upon  an  acknowledged 
right  of  citizenship  by  the  legislatures  of  the 
states."  ifunn  v.  IlUnoU,  94  U.  S.  113, 
123,  24  L.  ed.  77,  83. 

At  the  same  time,  all  property  of  the  cit- 
izen is  necessarily  held  under  the  implied  lift, 
bility  that  its  use  may  be  so  regulated  that 
it  shall  not  be  injurious  to  the  equal  right  of 
enjoyment  by  others  of  their  property,  or  to 
the  rights  of  the  community.  "Rights  of 
property,  like  all  other  social  and  conven- 
tional rights,  are  subject  to  such  reasonable 
limitations  in  their  enjoyment  as  shall  pre- 
vent them  from  being  injurious,  and  to  such 
reasonable  restraints  and  regulations  estab- 
lished by  law  as  the  legislature,  under  tha 
governing  and  controlling  power  vested  in 
them  by  the  Constitution,  may  think  neces- 
sary and  expedient."  Com.  v.  Alger,  7  Cush. 
63,  84;  Bolden  v.  Hardy,  180  U.  S.  366,  392, 
42  L.  ed.  780,  791,  IB  Sup.  Ct  Rep.  383. 

In  the  exercise  of  this  power  of  regulation, 
called  the  police  power,  there  can  be  no  doubt 
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tbat  the  leglilature  h*«  a  very  wide  discre- 
tion, and  ma;  add  to,  or  subtract  {rom,  the 
category  of  publio  nuisances  recognized  at 
oommon  law,  moving  in  either  direction,  as 
exigencies  may  suggest,  under  limitations 
not  yet  definitely  settled.  As  was  said  by 
Mr,  Justice  Brown,  in  Laiclon  t.  Steele,  162 
U.  S.  140,  38  L.  ed.  390,  14  Sup.  Ct  Rep. 
490:  "While  the  legislature  has  no  right 
arbitrarily  to  declare  that  to  be  a  nuisance 
which  is  clearly  not  so,  a  good  deal  must  be 
left  to  its  diHcretiap  in  that  r^ard,  and  if 
the  object  to  be  accomplished  is  conducive  to 
the  public  interests,  it  may  exercise  a  large 
liberty  of  choice  in  the  means  employed." 

It  would  seem  that  no  certain  and  satis- 
factory limitation  upon  the  legislative  dis- 
cretion, in  the  exercise  of  the  police  power, 
can  safely  be  declared  In  advance  for  appli- 
cation to  very  many  cases  that  may  aubse- 
quently  arise. 

As  we  had  occasion  to  say  in  Lanaburgh  v. 
Dintriet  of  Columbia,  11  App.  D.  G.  G27: 
"The  comprehenaivB  scope  ol  the  police  pow- 
er, as  exercised  in  our  day  and  under  our 
form  of  constitutional  government,  has  been 
developed  by  the  process  of  evolution. 
Sapid  increase  in  population,  wonderful  in- 
ventions, from  time  to  time,  followed  by 
vast  material  development  and  advances  in 
the  arts  of  civilization,  have  introduced  novel 
situations,  and  begotten  difficulties  for  the 
solution  of  one  generation,  that  were  unan- 
ticipated and  oft^n  undreamed  of  even  by  the 
most  advanced -minds  of  the  generation  next 
preceding.  As  a  necessary  consequence,  the 
boundaries  of  the  police  power  in  its  appli- 
cation to  the  property,  business,  or  personal 
liberty  of  tbe  individual  citizen  have  never 
been  dermitely  settled  so  as  to  furnish  a  cer- 
tain guide  for  all  casee  as  they  may  present 
theniselves  for  legislative  or  judicial  deter- 

The  power  of  a  state  legislature,  under  the 
limitations  of  the  Fourteenth  Amendment, — 
which,  as  we  have  seen,  ia  practically  the 
same  in  this  regard  as  that  of  Congress 


e  arising  under  an  net  of  the  legisla- 
ture of  New  York,  prohibiting  the  taking  of 
fish  with  nets  in  certain  waters,  and  auUior- 
izing  the  sumniary  seizure  and  destruction 
of  all  nets  found  in  such  waters,  with  the 
express  denial  of  any  right  of  action  for  dam- 
ages arising  therefrom.  After  much  consid- 
eration, and  with  some  division  of  opinion, 
the  validity  of  the  entire  act  was  sustained. 
Lawton  v.  Steele,  162  U.  8.  133,  130,  38  L. 
ed.  386,  388.  14  Sup.  Ct.  Rep.  499. 

In  the  opinion  ol  the  majority  of  the  court, 
delivered  by  Mr.  Justice  Brown,  it  was  said: 
"The  extent  and  limits  of  what  is  known 
as  the  police  power  have  been  a  fruitful 
source  of  discussion  In  the  appellate  courts 
of  nearly  every  state  in  the  Union.  It  is 
nniveraally  conceded  to  include  everything 
essential  to  the  public  safety,  health,  and 
morals,  and  to  justify  the  destruction  or 
abatement,  by  summary  proceedings,  of 
whatever  may  be  regarded  as  a  public  nui- 
sance." After  reciting  many  well-knom) 
80  L.  R.  A. 


instances  in  which  the  power  to  declare  an  A 
abate  nuisance  involving  destruction  of  prop- 
erty, restraint  of  liberty,  and  the  like,  had 
been  upheld,  he  said  further:  "Beyond  this,, 
however,  the  atate  may  interfere  wherever 
the  public  interests  demand  it,  and  in  tbia 
particular  a  large  discretion  is  necessarily 
vcHted  in  the  legislature  to  determine,  not 
only  what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the  pro- 
tection of  such  intereats.  Barbier  v.  Connol- 
ly, 113  U.  S.  27,  28  L.  ed.  923,  6  Sup.  Ct.  Rep. 
357;  Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct  Rep. 
0.  To  justify  tlie  state  in  thus  interposing 
its  authority  in  behalf  of  the  public,  it  i»<ist 
appear,  first,  that  the  Intereats  of  the  publio 
generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  opprcBsive  upon  indi- 
viduals. The  l^slature  may  not,  under  the- 
guise  of  protecting  the  public  interests,  ar- 
bitrarily interfere  with  private  business,  or 
impose  unusual  or  unnecessary  reatrictions- 
upon  lawful  occupations.  In  other  words, 
ita  determination  as  to  \rhat  is  a  proper  ex- 
ercise of  its  police  powers  is  not  final  or  con- 
clusive, but  IS  subject  to  tiie  supervision  of 

Without  reference  to  statutory  regulatioa 
or  declaration  in  a  particular  case,  any  use- 
of  one's  property,  ordinarily  lawful,  may  be- 
come a  nuisance,  not  only  when  it  produces. 
injury  to  public  health,  safety,  and  morals, 
but  ^ao  when  it  occasions  public  inconven- 
ience, or  materially  impairs  the  public  com- 
fort—"the  phyaical  comfort  of  human  exist- 
ence." Baltimore  &  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317.  329,  27  L.  ed.  739. 
743,  2  Sup.  Ct.  Rep.  719;  IB  Am,  t  Eng.  Enc. 
Law,  924  et  aeq.;  Wood,  Nuisances,  470  et 
aeg.;  Rosa  v.  Butler,  19  N.  J.  Eq.  294,  302,  DT 
Am.  Dec.  854,  and  cases  reviewed  therein. 

public  or  private  according 
tent  or  scope  of  its  injurious  effect. 
That  which  may  constitute  a  private  nui- 
sance by  reason  of  special  injury  to  an  ad- 
jacent or  neighboring  proprietor,  may  not 
amount  to  a  general  public  nuisance.  On 
the  other  hand,  that  may  be  a  public  nui- 
sance, affecting  injuriously  the  public  or  the 
public  interests,  whilst  not  operating  a  per- 
ceptibly special  injury  to  one  member  of^tho 
""■minunity  more  than  others. 

Now.  whilst  the  emission  of  ordinary 
smoke  from  the  chimneys  of  houses  does  not 
"  ""'"ince  per  ae,  it  Is  neverthe- 
ximmon  knowledge,  not  to 
be  ignored  by  the  courts,  that  the  emissioB 
F  a  volume  of  dense,  black  smoke  from  a 
ingle  smokestack  or  chimney  of  a  large  fur- 
ace,  may.  under  some  circumstances,  work 
physical  discomfort  to  the  general  publiCr 
ing  within  its  circle  of  distribution  up- 
public  thoroughfares,  and  may  poaal- 
bly  also  work  injury  to  public  Intereata  in 
other  respects.  Whenever  it  may  become  » 
special  source  of  legal  injuiy  to  an  individ- 
ual he  will  have  an  action  of  damage*  there- 
for, and,  in  cases  of  eontinnatlon,  equity  will 
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kflord  oompIaU  ralief  by  proceM  of  injunc- 
tion. Baltimort  d  P.  B.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  32B,  27  L.  ed.  739, 
743,  2  Sup.  Ct.  Bep.  719;  Rom  v.  Butler,  ID 
N.  J.  £q.  294,  302,  97  Am.  Dec.  6S4;  Oanam 
T.  Hayet,  22  N.  J.  £q.  2S. 

Id  a  large  *Dd  growing  community,  condi- 
tions like  those  suggested,  and  otliers,' migbt 
well  be  apprehended  to  become  widened  in 
diBtribution,  aa  well  as  increased  in  degree, 
tbrougli  contributions  to  the  volume  at 
amolce  made  by  other  amokeatacks  or  chim- 
neys of  like  use.  Charged  with  the  duty  ol 
guarding  the  public  interests,  and  vested,  as 
we  have  seen,  with  wide  discreUon  and  liber- 
ty of  choice  in  the  means  adapted  thereto, 
(JoDgress,  it  must  be  presumed,  inquired  into 
and  duly  considered  the  eSect,  present  and 
prospecUv^  of  tbe  continued  emission,  con- 
stantly or  at  intervals,  of  dense  black  or 
gray  smoke,  upon  those  public  interests  in 
respect  to  safety,  comfort,  and  cleanliness. 
Ana  it  must  also  be  presumed  that  it  appre- 
hended and  duly  considered  the  probable  in- 
jury to,  or  burden  upon,  private  property,  in 
such  use,  through  the  increased  expense  iiiat 
may  be  involTed  in  the  use  of  smoke-consum- 
ing appliances,  or,  in  case  of  their  inefflcien- 
cj,  in  the  substitution  of  smokeless  coal, 
coke,  or  other  fuel  for  the  soft  bituminous 
coal  which  produces  Uie  objectionable  smoke! 
The  policy  of  adopting  a  regulation  to  meet 
the  conditions  is  a  matter  peculiarly  and  ex- 
clusively within  the  province  of  the  leeisla- 
tive  department.  The  judiciary  can  only  in- 
terfere with  tbe  exercise  of  tbe  power  where 
it  is  manifest  that  the  reflation  has  no  real 
or  substantial  relation  to  objects  within  the 
police  power,  and  constitutes  a  palpable  in- 
vasion of  private  right.  Potaell  r.  Penntyl- 
vaaia,  127  U.  S.  678,  OSS,  32  L.  ed.  263,  257, 
8  Sup.  Ct.  Rep.  992,  1257;  Uugler  v.  Kan- 
sas, 123  U.  8.  623,  661,  31  L.  ed.  206,  210, 
8  Sup.  Ct.  Rep.  273;  Crowley  v.  ChristeMen, 
137  U.  S.  Be,  91,  34  L.  ed.  020,  S23,  11  Sup. 
Ct.  Eep.  13. 

In  the  light  of  the  principles  stated,  the 
statute  does  not  appear,  upon  its  face,  to 
have  been  beyond  ttia  power  of  Congress  to 
enact;  bence  the  motion  to  quash,  upon  that 
ground,  was  rightly  overruled.  Nor  can  we 
o(mmr  in  tlie  oontention  that  the  proviso,  ex- 
cluding from  tbe  application  of  the  act 
"chimneys  of  buildings  used  exclusively  for 
private  residences."  renders  the  statute  void 
because  of  inequality  and  unjust  discrimi- 
nation. And  ijie  same  may  be  said  as  re- 
gards the  limitation  of  tbe  prohibited  smoke 
to  it*  emission  "from  any  smokestack  or 
chimn^  used  in  connection  with  any  station- 
aryengine,  steam  boiler,  or  fum&ee." 

The  14th  Amendment,  which  prohib- 
its the  denial  by  a  state  of  the  equal  protec- 
tion of  tlie  law,  does  not,  in  its  terms,  apply 
to  the  l^slatlon  of  Congress ;  but,  assuming 
that  \ht  same  principle  is,  within  the  spirit 
of  that  and  of  the  earlier  amendments,  in- 
tended to  operate  upon  the  legislation  of 
Congresa,  we  cannot  rt^rd  tbe  discrimina- 
tiou  contalnsd  In  the  limitation  and  proviso 
■foresaid  as  having  the  effect  charged. 

Tb*  only  li^ibitMi  upon  the  states  is  Uisit 
WL.R.A. 


the  classification  of  persona  and  things  shall 
not  be  arbitrary,  u  there  be  some  reason- 
able basis  for  the  classification  made  it  is 
not  obnoxious  to  the  charge  of  denial  of 
equality.  Vulf,  V.  d  B.  F.  R.  Co.  v.  EilU, 
IBG  U.S.  160,  16S,  41  L.  ed.  SHU,  668,  17  Sup. 
Ct  Rep.  25S  i  Magoun  v.  Illinois  Trvat  A 
Sav.  BitiiL,  170  U.  S.  283.  294,  42  L.  ed.  1037, 
1043,  18  Sup.  Ct  Rep.  604. 

In  the  absence  of  facts  sufficient  to  dem- 
onstrate that  there  can  be  no  Bubstantial  dis- 
^ion  between  the  clsBses  of  engines, 
steam  boilers,  and  furnaces  named  in  the 
act,  and  those  especially  excepted,  it  is  not 
apparent  that  Uie  classi&cation  made  is 
without  reasonable  basis.  People  v.  Lmoit, 
aa  Mich.  873,  49  N.  W.  140. 

We  can  readily  apprehend  that  there  may 
be  a  Tery  great  difference  between  the  quan- 
tity and  quality  of  the  smoke  emitted  from 
the  chimneys  of  private  dwellings,  and  from 
those  connected  with  engines,  steam  boilers, 
and  furnaces  used  in  buildings  devoted  to 
manufacturing  purposes,  or  in  the  large 
buildings  occupied  by  many  persons,  that  re- 
quire an  immense  consumption  of  fuel.  It 
may  well  be  that  the  fuel  ordinarily  oon< 
Bumed  in  one  class  of  buildings  is  quite  dif- 
ferent from  that  consumed  in  the  other,  and 
that  as  a  matter  of  fact  the  smoke  emit- 
ted from  the  chimneys  of  one  class  mav 
be  injurious  to  the  public,  and  tbe  other  not 
The  distinction  made  between  stationary  en- 
gines and  portable  ones  would,  on  its  face, 
likewise  seem  not  to  have  an  unreasonable 
foundation.  Probably  the  only  portable  en- 
gines in  use  would  be  nre  engines,  steam  roll- 
ers, and  railway  locomotives.  Of  the  two 
former  it  is  sufficient  to  ssy  that  they  are 
neoeasary  agencies  tor  the  promotion  and 
protection  of  paramount  public  interests, 
and  are  in  use  for  such  necessary  periods  of 
time,  and  in  such  places  only,  as  exigencies 
may  demand. 

The  railway  engine  performs  a  different 
function,  is  confined  to  a  space  set  apart  for 
its  use,  and  besides,  Is  not  constantly  en- 
gaged in  diffusing  its  snK^e  from  a  perma- 
nent location.  It  may  be  presumed  that 
these  various  conditions  were  also  considered 
by  Congress  in  the  exercise  of  its  discretion 
in  the  premises.  Special  regulations  relat- 
ing to  the  uses  of  railway  engines  in  this 
and  other  respects  have  often  been  made,  and 
have  generally  been  considered  not  to  violate 
the  rule  of  equality  because  confined  to  thura 

In  a  case  following  close  upon  that  of  Oitlf, 
C.  £  S.  F.  B.  Co.  r.  Ellit,  before  referre*!  to.' 
the  Supreme  Court  of  the  United  States  held 
that  an  act  of  the  legislature  of  New  York, 
regulating  the  heating  of  railway  passenger 
cars,  was  not  arbitrary  and  unequal  because 
railways  less  than  50  miles  long  were  ex- 
cepted from  its  operation.  Sew  York,  W.  H. 
S  H.  R.  Co.  V.  Sew  York,  IBS  U.  S.  628,  633, 
41  L.  ed,  863,  854,  17  Sup.  Ct.  Rep.  418. 

After  the  motion  to  quash  had  been  over- 
ruled, the  case  was  submitted  to  the  jury 
upon  proof  tending  to  show  the  emission  of 
thick  and  dense  black  and  gray  smoke  from 
the  chimney  of  the  building  occupied  by  the 
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defendants  ki  &  furniture  etcre,  at  certain 

times  upon  a  certain  iay. 

The  defendants  offered  evidence  tending  to 
show  tbat  they  bad  attached  to  their  fur- 
nace, at  the  time,  the  beet  known  amoke-con- 
Buming  Appliance;  but  that  neither  it  nor 
any  other,  then  known,  would  prevent  the 
emiHHion  of  such  amoke  for  a  brief  period 
upon  each  occasion  that  Are  miffht  be  start- 
«d,  or  the  furnaces  "coaled,  or  "raked 
down,"  provided  that  soft  bituminous  coal  be 
the  fuel  cooeumed.  The  evidence  waa  ex- 
-cluded  and  exception  taken.  ■  In  thia  there 

That  there    may    be  do  amoke-coniuming 

appliance  that  will,  under  all  circumstances, 
prevent  the  nuisance,  is  not  a  matter  of  rele- 
vancy. The  facta  concerning  them  were  pre- 
sumably wiUiin  the  knowledge  of  Congresa 
also  when  it  took  action;  and  no  provision 
has  been  made  for  their  uae.  The  use  of 
emokeleaa  fuel  instead  may  have  been  ex- 
pressly contemplated. 

Defendants,  in  the  cross-examination  of 
the  government's  witnesses,  asked  each  of 
them  if  the  smoke  testiSed  to  by  him  waa  of 
such  character  as  to  be  dangerous  to  health, 
life,  or  property  of  persons  living  in  the  im- 
mediate vicinity  of  the  defendant's  house,  or 
to  the  public  at  large;  and  also  if  the  same 
constituted  a  public  nuisance. 

The  court  refused  to  let  the  questions  be 
answered,  and  exceptions  were  again  taken. 
Assuming  that  each  witness  would  have  an- 
swered in  the  negative,  there  was  no  error  in 
their  exclusion.  The  questions  called  for 
opinions,  not  facts.  What  constitutes  a  pub- 
lic nuisance,  under  this  statute,  was  prima- 
rily for  the  determination  of  Omgreae,  and 
lastly  a  question  of  law  for  the  court.     Be- 


sides, the  scope  of  the  first  question,  even  if 
admissible  otherwise,  was  too  narrow,  in 
that  it  failed  to  include  the  questionof  dean- 
linesB,  and  the  public  comfort  that  is  in- 
volved in  the  emission   of   soot-distributing 

The  last  offer  of  defendants  was  to  prove 
by  several  witnesaea  engaged  in  buaineaa  in 
close  proximity  to  them  l£at  neither  on  the 
day  in  proof  nor  on  any  other  day,  had  the 
smoke  from  defendant's  chimney  been  inju- 
rious to  their  property  or  dangerous  to  their 
health  and  safety-  Thia  evidence  waa  also 
inaduiisBible.  That  neighboring  occupiers 
may  not  have  austained  injury  to  property 
or  health  could  not  oonstitute  a  defense  to 
prosecutions  for  the  public  nuisance.  The 
absence  of  special  injury  to  them  as  sueb 
would  pi'eclude  an  action  of  damages  by  any 
one  of  them,  but   could    not  determine  tha 

Juestion  of  injury  to  public  interests. 
[othing  short  of  satisfactory  proof  that  un- 
der no  circumstances  could  the  emission  of 
the  forbidden  smoke  occasion  material  in- 
jury, inconvenience,  or  discomfort  to  the 
public  would,  at  moat,  be  sufficient  to  show 
that  the  statute,  under  the  guise  merely  ol 
the  public  interest,  waa  an  unwarranted  in- 
vasion of  private  right.  As  we  have  before 
seen,  a  thing  may  be  a  public  nuisance  with- 
out, at  the  same  time,  being  a  special  private 
nuisance  to  an  adjacent  owner  or  occupant. 
If  the  smoke  constitutes  a  public  nuisance 
at  all,  it  does  not  matter  that  it  may  not  be 
constantly  emitted,  but  only  at  intervals, 
from  day  to  day.  Rosa  y.  Butier,  19  N.  J.  £q. 
204.  302,  ST  Am.  Dec  664. 

We  find  no  error  in  the  judgment  of  the 
Police  Court,  and  it  must  be  afftrmed. 
It  ia  ao  ordered. 


K-INSAS   SUPREME   COURT. 


Harry  E.  BOYER. 
( 1 
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«Tk«  tmB±  that  a  forelsa  lift;  la*«r»Boe 
eonpanr  had  »t  one  time  traiiBa.eted 
hnalnejiB  In  this  state  under  Ihe  license  la- 
Bued  b;  the  luperln  ten  dent  of  insurance,  and 
that  It  bad  tiled  In  hiB  office,  as  required  b; 
statu te.  Its  "written  consent.  Irrevocable,"  to 
the  Institution  of  suits  ^bIdM  It  la  tbe 
courts  □(  tblB  sUCe.  and  the  Issuance  of  >am- 
mana  gainst  It,  directed  to  tbe  saperlntand- 
ent  ot  Insurance,  does  not  subject  It  to  suit 
tn  this  state  upon  a  policy  of  InBurance  whol- 
ly executed  Id  another  atate.  If  prevloca  to 
the  Issuance  of  such  policy  It  bad  withdrawn 
or  been  expelled  from  this  state,  and  had  en- 
tirely ceased  to  do  business  here. 

(June  9,  1»00.) 


NOTD. — On  tbe  queatlon  who  may  be  served 
With  prooeaa  In  suit  against  foFelgn  corporation, 
•ee  Poster  t.  Cbarlei  Betcber  Lumber  Co.  (B. 
D.)  23  L.  R.  A.  490,  and  note;  Lobrano  v.  Im- 

SO  L.  R.  A. 


ERROR  to  the  CouH  of  Common  Pleas  for 
Wyandotte  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life  insurance  policy.  Reveraed. 
The  facts  are  stated  in  the  opinion. 
Meaara.  Warner,  Dean,  VLeLeoA,  tt 
Holden,  Miller,  Bnoban,  ft  Blarrla,  and 
Qeorse  Bnmliain,  Jr.,  for  plaintiff  in  er- 

Meeera.  HoGrew,  Watson,  ft  Wataoa, 
J.  O.  Fife,  and  W.  H.  MoCsunlsh  for  de- 
fendant in  error. 

Doster,  Ch.  J.,  ddivered  the  opinion  of 

the  court: 

Thia  was  an  aetion  upon  a  policy  of  life  in- 
surance. The  insurenoe  waa  taken  upon  the 
life  of  Mrs.  Clara  A.  Boyer  in  favor  of  her 
husband,  Harry  E.  Boyer.  Judgment  was 
rendered  in  favcM-  of  the  plaintiff,  from  which 
tile  defendant,  the  insurance  company,  has 
prosecuted   error     to    this     court,      Befora 

pcrlBl  Council,  O.  of  D.  F.  (R.  I.)  88  L.  R.  A. 
S4T:  Connecticut  Mut.  L.  Ins.  Co.  T.  Hpralley 
(Tenn.1  44  L.  R.  A.  442:  and  .Stna  Ids.  Co.  t- 
Com. '(Ky.)  U  L.  R.  A.  S5S. 
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pleadinj;  to  tli>  merita,  the  Insurance  com- 
pany made  %  moiioD  to  set  aside  the  serriM 
upon  it  because  of  lack  of  jurisdiction  in  the 
court  to  compel  it  to  Teepoud  to  the  summons 
issued  a^inst  it.  This  notion  was  over- 
ruled. It  then  filed  a  plea  in  abstomeut  to 
the  jurisdiction  of  the  court,  based  upon  the 
same  reasons  as  those  set  out  in  the  motion. 
A  demnrrer  to  this  plea  was  inUrposed  by 
the  plaintiff  and  sustaioed.  The  matters 
averred  in  the  plea,  and  the  evidence  ad- 
daeed  in  support  of  the  moUon,  were  the 
oame,  and  the  two  will  beoonsidered  t(^^h- 
«r.  The  allegaUone  of  fact  contained  in  the 
plcK  vera,  of  course,  admitted  by  the  demur- 
rer. These  allegations  and  the  evidenoe  sub- 
mitted under  the  motion  were  that  the  de- 
fendant was  a  foreign  life  insurance  com- 
pany, and  had  been  a.t  one  time  authorized 
to  do  business  in  this  state,  but  about  two 
yeaia  previous  to  the  talcing  out  of  the  policy 
in  suit  its  license  had  bc^  revoked  by  the 
•uperintondent  of  insurance,  since  which 
time  it  had  not  maintained  any  agency  or 
transacted  any  business  of  any  character 
whaterer  in  the  stato;  that  application  was 
made  for  the  policy  In  Kansas  City,  His- 
■onii,  through  an  a^nt  whose  office  was  in 
that  citv;  thst  the  medical  examination  of 
the  applicant  was  made  in  Kansas  City,  Mis- 
souri, by  a  resident  phyaidan  there ;  that  the 
policy  was  executed  at  the  home  office  of 
the  company  in  New  York,  and  delivered  to 
the  insured  in  Kansas  City,  Missouri ;  that 
the  first  premium  was  paid  fn  that  city;  that 
the  residence  of  the  insured,  as  stated  by  her  ' 
in  her  applicn-tion,  was  in  Kansas  Oity,  Kan- 
«as.  This  last-inentioned  fact,  although 
proved  under  the  motion,  was  not  set  out  In 
the  plea  in  abatement.  All  the  others  were, 
.However,  for  the  purpose  of  a  consideration 
of  the  question  of  law  involved,  it  will  be 
treated  as  though  set  out  in  the  plea.  The 
euramons  to  the  defendant  was  served  upon 
the  state  superintendent  of  insurance,  in  ac- 
cordance with  Gen.  Stat,  1S97,  chap.  74,  S  104 
<Ocn.  Stat.  1B90,  chap.  ."iO,  !  3283).  The 
material  portion  of  this  section  reads  as  fol- 
lows: "Every  such  company,  on  applyinjr 
for  admission  and  authori^  to  transact 
ImsinesB  in  this  state,  and  ae  a  condition 
-precedent  to  obtaining  any  such  authority, 
flhall  file  la  the  insuranoe  department  its 
written  consent,  irrevocable,  that  actions 
may  be  commenced  against  such  company  in 
the  proper  court  of  any  county  in  this  state 
In  which  the  oause  of  action  shall  arise  or 
in  which  the  plaintiff  may  reside,  by  the 
service  of  process  on  the  superintendent  of 
insuranoe  of  this  atato,  and  stipulating  and 
agreeing  that  such  service  shall  be  taken 
and  held  in  all  eourto  to  be  as  valid  and 
binding  as  if  due  service  had  been  made  upon 
the  president  or  chief  officer  of  such  corpora- 
tion. Such  consent  shall  be  eieeuted  by  the 
president  and  secretary  of  the  company;  au- 
thenticated I^  the  seal  of  the  corporation, 
and  shall  be  accompanied  by  a  duly  certified 
copy  of  the  order  or  resolution  of  the  board 
■ol  directors,  trustees,  or  managers,  author- 
ising the  aaid  president  and  secretary  to  exe- 
-cute  the  sanuk  Aotiona  against  any  such 
JiOL.S.  A. 


■,  and  shall  require  the  defendant 
to  answer  by  a  certain  day  not  less  than  for- 
ty days  from  its  date." 

We  think  the  motion  to  sat  aelde  the  serv- 
ice should  have  been  sustained,  and  that  the 
demurrer  to  the  plea  in  abatement  should 
have  been  overruled.  By  the  rules  of  com- 
ity between  states,  corporations  chartered  in 
one  of  them  may  be  admitted  to  do  business 
in  the  others;  but,  unices  so  admitted,  they 
are  not  subject  in  personam  to  the  jurisdic- 
tion of  the  courts  outside  the  domicil  o( 
their  creation.  The  rules  of  obligation  rest- 
ing upon  corporations,  under  the  doctrine  of 
interstate  comity,  to  respond  to  the  demands 
of  suitors  in  the  courts  of  the  states  where 
they  may  tie  doing  business,  or  their  exemp- 
taon  from  the  obligation,  are  quite  well  stat- 
ed in  8t.  Clair  v.  Coa.  108  U.  S.  3BE,  27  L. 
ed.  224,  1  Sup.  Ct  Rep.  35B;  "While  the 
theoretical  and  legal  view,  that  the  domicil 
of  a  corporation  is  only  in  the  stete  where 
it  is  created,  was  admitted,  it  was  per- 
ceived that  when  a  foreign  corporation  sent 
its  officers  and  a^nts  into  other  state«,  and 
opened  offices  and  carried  on  its  business 
there,  it  was.  In  effect,  as  much  represented 
by  them  there  as  in  the  state  of  its  creation. 
As  it  was  protected  by  the  laws  of  those 
Rtatfs,  allowed  to  carry  on  its  burliness  with- 

n  their  borders,  and  to  sue  in  ttieir  courts. 

t  seemed  only  right  that  it  should  be  held 
responsible  in  those  coitrta  to  obligations 
and  liabilities  there  incurred.  .  .  , 
Without  considering,  whether  authoriilng 
service  of  a  copy  of  a  writ  of  attechment  ns 
n  summons  on  some  of  the  persons  named  in 
the  stetute — a  member,  for  instance,  of  the 
foreign  corporation;  that  is,  a  mere  stock- 
holder— is  not  a  departure  from  the  principle 
of  natural  justice  mentioned  in  Lafayette 
Ins.  Co.  T.  Ji'reneh,  18  How.  407,  15  L.  ed. 
452,  which  forbids  oondemnation  without  ci- 
tation, it  is  sufflcient  to  observe  that  we  are 
of  opinion  that,  when  service  is  made  within 
the  stato  upon  an  agent  of  a  foreign  corpo- 
ration, it  is  essential,  in  order  to  support  the 
jurisdiction  of  the  court  to  render  a  personal 
judgment,  that  it  should  appear  somewhere 
in  the  record — either  in  the  application  for 
the  writ  or  accompanying  its  service,  or  in 
the  pleadings  or  tne  finding  of  the  court — 
that  the  corporation  was  engaged  in  business 
in  the  state.  The  transaction  of  business  by 
the  corporation  in  the  state,  general  or  spe- 
cial, appearing,  a  certificate  of  service  by  the 
proper  ol^cer  on  a  person  who  is  its  agent 
there  would,  in  our  opinion,  be  sufficient 
prima  faoie  evidence  that  the  agent  repre- 
sented the  company  in  the  business.  It 
would  then  be  open,  when  the  record  in  of- 
fered ae  evidence  in  another  state,  to  show 
that  Uie  agent  stood  in  no  representative 
character  to  the  company;  tliat  his  duties 
were  limited  to  those  of  a  subordinate  em- 

Sloyee,  or  to  a  particular  transaction,  or  that 
is  agency  had  ceased  when  the  matter  in 
suit  arose."    In  Morawetz,  PriT,   Corp.  | 
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980,  H  i«  uid:  '^f  a  oorponttion  ia  not  en- 
gaged in  trule,  and  makes  no  contrscta  in  a 
Foreign  itate,  juatiM  aeeoiB  to  demand  tiiat 
it  should  not  be  subjected  to  suite  in  that  ju- 
risdictiou;  and  it  has  been  held,  therefore, 
that  under  these  circumstances  the  agents  of 
the  companj  have  no  authority  to  represent 
it  in  receivioe  service  of  writs  or  entering  a 
voluntary   appearance.     Servioe   ot    process 


ent  in  the  jurisdiction  of  another  state  does 
not  constitute  personal  service  upon  the  cor- 
poration itself."  The  cases  in  which  the 
question  has  oftcnest  arisen  have  been  those 
where  service  of  summons  was  made  upon 
an  officer  or  agent  of  a  foreign  company  cas- 
ually outside  the  jurisdiction  of  his  own 
state.     In  such  esses  the  courts  hav«  held 


almost  uniformly  that  the  » 


s  bad. 


In  Camdeii  RoliMg  Uill  Co,  v.  Swede  Iron 
Co.  HZ  K.  J.  L.  16,  the  court  said:  nTpon 
general  principles,  and  in  the  abeenee  of  stat- 
utory innovations,  it  is  to  be  regarded  as 
settled,  in  this  state,  at  least,  thH.t  if  a  for- 
eign corporation  a±  the  time  of  the  com- 
rncnceiment  of  suit  does  not  do  business,  and 
has  not  any  office  or  place  of  business,  in 
'  this  state,  the  contract  sued  aa  not  having 
been  entered  into  in  this  sta-te,  such  corpora- 
tion, except  by  its  own  consent,  cannot  he 
hrouftht  within  the  jurisdiction  of  this  or 
any  court  of  this  stat«.  Under  such  circum- 
stancps,  the  officers  or  agents  of  such  for- 
eiifn  corporation,  when  they  come  into  this 
jurisdiction,  do  not  brin^'  with  them  their  of- 
ficial character  or  funotions,  and  are  not  to 
be  esteemed,  out  of  the  sovereignty  by  the 
laws  of  which  the  corporate  body  exists,  thp 
representatlTes.  for  the  purpose  of  respond- 
injt  to  siiits  of  law,  of  such  corporate  body." 
In  this  and  other  like  otses  the  ground  up- 
on which  the  claim  of  Jurisdiction  was  rest- 
ed was  that  the  statute  of  the  state  in  which 
the  suit  was  filed  provided  that  process 
aj^inat  toreigp  carpor«.ttons  might  be  served 
upon  their  omoers  or  a^nts, — as,  for  in- 
stance, an  act  of  Pennsylvania  (act  March 
21.  1849)  which  provided:  "Process  may  be 
served  upon  any  ofiloer,  agent,  or  engineer 
of  such  corporation,  wther  personally  or  by 
copy,  or  by  leaving  a  certified  copy  thereof 
at  the  oSice.  depot,  or  usual  place  of  busi- 
ness of  said  corporation ;  ana  such  service 
shall  be  good  and  valid  in  law  to  all  intents 
and  purposes."  Phillips  v.  BttrUngton  Li- 
Iniry  Co.  141  Pa.  402,  21  Atl.  640.  How- 
ever, as  afiajnst  such  contentions,  the  view  of 
the  court  has  been  that  the  operative  sphere 
of  the  statute  was  limiUd  to  cases  in  which 
the  foreiirn  corporation  was  subject,  upon 
general  principles  of  jurisdiction,  to  suits  In 
the  courts  of  other  states  than  those  of  its 
creation.  Thus,  in  Camden  Rolling  Mill  Co. 
V.  Swede  Iron  Co.  32  N.  J.  L.  IS.  it  was  said: 
"We  find  thus  a  mode  is  prescribed  of  effect- 
ing service  of  process  on  foreiffn  corpora- 
tions, hut  the  question  still  remains.  In  what 
cRxes  can  they  oe  so  served  T  Can  they  be  mi 
served  when,  upon  general  principles,  the 
courts  of  this  state  have  no  jurisdiction  T 
The  statute  do«s  not  say  so.  'ntere  is  not  a 
fiO  L.  R.  A. 


word  in  it  Indieative  of  an  tntentjon  to  am- 
plify the  capadty  of  the  court  wit2i  regard 
to  that  class  of  cases  in  which  these  creatures 
of  foreign  la>ws  are  partiea  defendants.  Tho 
sta.tute  does  not  give  any  new  right  of  suit, 
nor  does  it  purport  to  tie  away  any  of  tho 
privileges  of  foreign  oorporations.  It  sim- 
ply appoints  a  method  of  bringing  eotponr 
tions  invested  with  »,  foreign  enaracter  into 
the  courts  of  tliis  state,  when  such  court* 
have  jurisdiction  over  them.     We  think  that 


t&tioD  contended  tor  in  behalf  of  the  plaintiff 
is  one  that  oould  be  judicially  adopt«d  only 
by  force  of  the  plainest  manifestation  of  leg- 
islative intent.  It  would  seeni  to  be  aa  im- 
probable oonstruiition,  for  it  is  difficult  to 
believe  that  it  was  the  design  to  place  with- 
in the  jurisdiction  of  our  courts  all  the  cor- 
porations of  the  world,  merely  from  the  fact 
that  a  director,  clerk,  or  other  subordinate 
omcer  happened  to  come  upon  the  territory 
of  the  sta.te." 

The  precise  question,  leaving  out  of  view 
the  point  nest  to  he  noticed,  oonceming  the 
nature  of  the  authority  to  t^  superintend- 
ent of  insurance  required  by  our  sta^tute  from 
foreign  life  insunuwe  companies,  was  dp1«r- 
mined  in  People  v.  Commercial  Alliance  Life 
Int.  Co.  7  App.  Div.  297.  40  N.  Y.  Supp.  2C9. 
In  that  case  it  appeared  tha.t  a  judgment  had 
been  rendered  in  the  stAte  of  Maine  against 
the  insurance  company.  The  judgment  was 
sued  upon  in  New  York.  The  statute  ot 
Maine  provided  for  service  upon  the  atcents 
of  foreign  life  insurance  companies,  with  a 
proviso  that,  if  no  such  agent  could  be  found, 
service  miirht  be  made  upon  the  insurance 
comniistiioner.  The  company  had  ceased  to 
do  business  before  the  institution  of  suit 
against  It.  In  the  case  dted  the  supreme 
oourt  of  New  York  ruled  and  rwnariced  as 
follows:  "The  judgment  must  stand,  if  at 
all.  on  the  service  made  on  the  state  insur- 
ance commissioner,  which  was  on  the  3d  day 
of  July;  and  the  referee  found,  in  subettuiee, 
that  that  servioe  was  tnefTeotual  to  bind  the 
company  in  New  York,  because  on  that  date 
the  compsny  was  not  doing  bueinees  in  the 
stite  of  Maine,  and  that  the  Maine  court 
had  no  jurisdiction  over  the  company  to  ren- 
der a  judgment  enforceable  outside  of  the 
state  of  Maine.  When  a  foreign  corporation 
undertakea  to  transact  business  in  a  stat* 
other  than  that  in  which  It  is  incorporated, 
it  undoubtedly  submit*  itself  to  the  authori- 
ty of  the  cmirts  of  that  other  state,  and  wilt 
be  bound  by  the  statutory  provistons  re- 
specting the  method  of  such  courts  obtaining 
jurisdiction  over  ft.  Oiftfts  v.  Quem  fna.  Co. 
im  N.  Y.  114.  20  Am.  Rep.  1113.  While  this 
Commerdal  Alliance  Cmnpany  waa  trans- 
acting business  in  the  state  ot  Maine,  it  waa 
subject  to  the  provisions  of  the  statute  of 
Mnine  respecting  the  service  of  process  In  an 
action  against  it  on  the  state  commissioner 
ot  insurance,  in  the  absence  of  any  authorised 
agent  of  the  company  upon  whtnn  aerviea 
might  be  made.  Rut  that  subjection  doe* 
not  last  forever.  As  tlis  Oommerrial  AID- 
anoe  Insurance  Company  had  ceased  to  do 
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btuincM  on  the  Ist  day  of  July,  1964,  bad 
-withdrawn  from  the  state,  and  had  no  au- 
thorized agent  upon  whom  servioe  might  be 
made  after  that  date,  the  subatituted  ktt- 
iee  en  the  Bte.te  commissioner  would  not  bind 
it,  as  equivalent  of  personal  serrice.  The 
effect  of  the  Bt»tnte  of  Maine  was  to  eonrti- 
tute  the  iDsurance  superintendent  the  agent 
of  the  company  to  receive  process  under  oar- 
tain  circumstances,  t>ix,  while  such  company 
waa  doing  business  in  the  state.  Wbile  *o 
dodng  businees,  the  superintendent  was  em- 
powered to  receive  process,  if  there  were  no 
agent  of  the  company  upon  whom  it  might 
be  served.  But  after  the  30th  of  June,  1804, 
it  was  not  a  foreign  corporation  doing  busi- 
ness within  the  atat«  ^  Maine,  and  the 
Maine  courts  had  no  jurisdiction  over  it  to 
render  a  judgntent  tn  p^rsonatn  against  it, 
on  substituted  service.  Whetlier  tbe  judg- 
ment may  stand  as  ona  enforceable  against 
property  of  the  oompany  in  Uaine,  it  it  not 
necessary  to  consider." 

The  claim  of  the  defendant  in  error  in  this 
case  in  favor  of  the  viilidi't?  of  the  service 
of  summons  npon  the  superintendent  of  in- 
surance, and  the  consequent  jurisdiction  of 
the  court,  is  reeled  upon  that  portion  of  our 
statute  hereinbefore  quoted  which  requires 
foreign  life  insurance  companies,  as  a  con- 
dition precedent  to  the  transaction  of  busj. 
ness  in  the  state,  to  "file  in  tiie  insurance 
department  its  written  consent,  irrevocable, 
that  actions  majr  be  aomtnenoed  ai^inst  such 
company  ...  by  tha  service  of  proc- 
ess on  the  superintendent  of  insurance  of 
this  state,"  etc.  It  must  be  admitted  that 
this  statute  introduoes  an  element  of  diffi- 
culty in  the  question.  If  it  were  not  for  the 
statute,  no  reasonable  doubt  could  exist,  we 
think,  at  to  lade  of  jurisdiction  of  the  courts 
of  this  state  over  the  plaintiff  in  error.  The 
instrument  filed  with  the  superintendent  of 
insurance  was  in  the  nature  of  a  power  of 
attorney.  What  meaning  must  be  given  to 
the  term  "irrevocable,"  used  in  this  power 
of  attorneyl  Does  it  mean,  as  the  word  im- 
plies, "never  to  be  revoked ;  never  to  be  abro- 
gated, annulled,  or  withdrawn?"  We  can- 
not thinic  it  bears  suc^  signiflcatJon.  It  is 
a  cardinal  rule  in  the  interpretation  of  stat- 
utes that  the  words  used  In  them  are  not 
nei-etsarily  to  be  taken  in  their  literal  and 
absolnU  sense,  but  in  that  tense  which  will 
enhservs  the  purpose  the  lawmakers  had  tn 
using  them.  Tho  spirit  and  policy  of  a  stat- 
ute must  be  looked  at,  rather  than  the  literal 
definition  of  the  words  employed.  If  tiie 
word  "irrevocable"  was  used  in  its  literal 
and  unqualified  sense,  the  power  conferred 
-will  last,  therefore,  as  long  as  the  life  of  the 
insurance  company,  though  that  be  a  thou- 
sand years,  and  that,  too,  though  tbe  com- 
pany rigidly  keeps  out  of  the  jurisdiction  of 
this  state  thiroughout  the  whole  of  tuch  pe- 
riod of  time,  llough  all  the  business  it 
transacted  in  this  state  during  the  time  it 
acted  here  under  the  lioraise  of  the  insurance 
department  be  entirely  closed  out,  though 
every  policy  issued  I7  It  while  here  be  fully 
paid,  yet  if,  a  thousand  years  hence,  a  policy 
holder  residing  in  another  state  should  wish 
60  L.  R.  A. 


to  sue  in  tbe  couffts  of  this  state,  the  com- 
pany, under  the  theory  contended  for  b^  the 
defendant  in  error,  must  submit  to  the  juris- 
diction of  our  courts.  It  oannot  l>e  that  the 
legislature  of  this  state,  in  the  enactment  of 
the  statute  quoted,  designedly  made  provi- 
sion for  cases  so  far  in  tbe  time  to  come, 
and  in  which  lioth  the  present  and  [ii.ture 
citizens  of  this  state  could  have  no  ponsible 
intorest  The  purpose  of  the  statute  was  to 
provide  our  own  citi^tens  with  a  local  forum 
for  the  trial  of  controve rales  with  foreign  life 
insurance  companies  during  the  time  such 
companies  were  enjoying  the  privilege  of  be- 
ing allowed  to  tj^nsact  business  within  our 
jurisdiction  under  the  favor  and  protection 
of  onr  laws,  with  the  like  privilege  to  citi- 
zens of  other  states  (o  resort  to  the  same 
forum  during  the  same  period  of  time,  and 
perhaps  (though  it  is  not  necessary  for  the 
purposes  of  this  case  to  so  decide)  to  provide 
for  our  citizens  a  local  forum  in  which,  after 
the  withdrawal  or  expulsion  of  foreign  life 
insurance  companies,  to  sue  upon  contracts 
made  by  them  during  the  period  they  trans- 
acted business  here.  As  t>efore  remarked, 
the  instrument  of  consent  filed  with  the  su- 
perintendent of  insurance  is  in  the  nature 
of  a  power  of  attorn^.  There  is,  we  think, 
no  difference  in  respecrt  to  revocabili^  be- 
tween a  power  of  attorney  executed  between 
private  individuals,  as  a  matter  of  contract, 
and  one  authorized  or  required  by  statute  be- 
tween a  private  individual  and  a  public  offi- 
cer. All  powers  of  attorney  are  revocable 
by  the  donor  of  the  power,  e^tcept  when  coup- 
led with  an  interest  in  the  donee.  Though 
they  be  by  their  terms  irrevocable,  they  nev- 
erthelesB  may  be  revoked  by  the  donor,  ac- 
cept in  cases  where  the  donee  hat  an  inter- 
eat  in  their  continuance.  It  may  be  conced- 
ed that  the  superintendent  of  insurance  has 
an  interest,  ss  a  public  representative,  in  the 
continued  exercise  of  the  power  oonferred  up- 
on him  to  accept  service  for  foreign  life  in- 
surance companies,  but  that  int^est  must 
surely  terminate  with  the  termination  of  the 
subject-matter  in  respect  to  which  the  au- 
thority was  conferred.  When,  within  tho 
intent  of  the  partite  to  the  instrument,  there 
no  longer  remains  anything  for  the  authori- 
ty to  act  upon,  the  power  to  act  must  of  ne- 
cessity end.  "Where  the  agency  was  created 
for  the  purpose  of  performing  some  speoific 
act  or  acts,  it  will  be  terminated  by  uie  ac- 
complishment of  the  purpo»e  which  called  it 
into  being.  Having  lullllled  its  mission,  it 
it  henceforth  funcliu  officio,"  Mechem, 
Agency,  !  201.  With  the  withdrawal  of  tho 
insurance  company  from  this  state,  the  sub- 
ject-matter in  respect  to  which  the  power 
was  conferred,  to  wit,  the  huainese  here 
transacted  by  the  company,  terminated;  and, 
with  the  probable  exception  shove  men- 
tioned, the  company  ceased  to  be  amenable 
to  our  jurisdiction.  In  the  case  under  con- 
sideration tbe  motion  to  set  aside  the  serv- 
ice, and  also  tbe  plea  in  abatement,  set  forth 
in  positive  terms  that  the  insurance  company 
had  censed  to  do  business  in  this  state  long 
twfore  the  policy  in  suit  was  issued,  that  long 
before  that  time  it  had  ceased  to  maintain 
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here  an}*  axencifa  for  Uie  tr&nsiictiaii  of  busi- 
nes«,  and  that  the  contract  of  inaurance  sutd 
upon  waa  executed  wholly  outside  this  atate. 
Now,  as  to  wlint  should  be  regarded  At  doin;; 
bii<;inp93  or  mfiintaining  agencies  in  thiH 
atate,  or  aa  to  when  a  contract  should  be  re- 
garded as  having  been  made  without  thia 
statp  or  within  it,  we  do  not  aaaume  to  deter- 
mine or  intimate.  It  niaj  be  that  some  of 
the  several  instruments  of  which,  as  the  rec- 
ord showed,  the  oontract  in  suit  was  com- 
Sosed,  were  executed  in  thia  state,  and  therc- 
>re  that  such  contract  should  be,  in  taw,  re- 
Ijardcd  as  made  within  this  state.  It  may 
be  that  the  insurance  company  was  in  fact 
doing  business  in  this  state,  notwith stand inR' 
iti  claim  of  abandonment  It  may  be  that 
the  mere  collection  of  premiums  in  this  state 
from  citizens  here  is  such  a  doing  of  business 
as  to  subject  the  company  to  the  Jurisdiction 
of  our  courts.  laauee  of  fact  aA  to  all  theae 
possible  ca^es  were  tendered  by  the  insurance 
company.  In  our  judgment,  they  should 
have  been  tried,  inst^d  of  ruling  their  legal 
sufficiency  against  the  ooropany. 


plea  in  abatement  had  been  sustAined,   tha 

agent  who  solicited  Mrs.  Beyer's  appHcstioa 
for  insurance  gave  some  testimony  from 
which  it  might  be  inferred  that  the  solieita- 
tlon  of  the  application  was  made  by  him  in 
Ktinsas,  and  not  in  Missouri.  However,  thia 
testimony  was  by  no  means  direct,  nor  vna 
it  ofTernl  for  the  purpose  of  e?tiLblishin<;  auch 
eolicitalion  here  aa  a  fact  in  the  case.  It 
seemed  to  have  been  casually  elicited,  as  pref- 
atory or  incidental  to  other  matters.  It  was 
not  suilioieitt  to  Justify  a  claim  that  so  much 
of  the  insurance  transaetion  was  performed 
in  this  state.  Besides,  it  was  noit  given 
upon  the  issue  tendered  either  by  the  mo- 
tion or  the  plea  in  abatement,  and,  therefore, 
however  explicit  and  positive  it  might  hava 
been,  it  coiild  not  be  considered  by  us. 

Our  Judgment  is  that  the  case  should  ba 
reversed  for  a  trial  upon  the  plea  in  abate- 
ment, and,  of  course,  if  the  issue  aa  to  Juria- 
diction  should  be  found  against  the  co>mpa,ny, 
then  for  a  new  trial  upon  the  merits  of  tha 
case.  It  is  therefore  reversed  for  proceed- 
inga  in  accordance  with  tkia  o 

All  the  Justices  concur. 
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1.     It  I*  a  aaeatlOB  of  Ian  for  tlic  court 

whether  or  nol  a  false  representation  la  ma- 
terial; wbether  It  Is  relied  upon  by  plalnlin 
to  support  an  action  for  de<^lC,  or  by  de- 
fendant to  avoid  a  contract  because  of  deceit. 
a.  A  eontract  of  anbaertptlon  to  altoolc 
entitled  -'Men  of  ProKreas  of  Ihe  State 
of  Maine."  whereby  a  person  ngreps  to  fur- 
nish bis  portrait  sod  B  sketch  of  his  life  for 
pobllcatloD  therein,  anil  to  receive  and  pay 
fi>r  a  copy  of  the  book  .when  issued.  cauDDt 
be  enforced  where  tbe  aRent  who  solicited 
the  subscription  falsely  represented  Ihst  only 
three  other  persons  In  the  town  In  which  de- 
fendnnt  lived  would  be  asked  to  become  tub- 
scrlbers,  and  that  portraits  and  sketcbcs  uf 
oniT  3(K)  persona  In  all  would  be  publlsbed. 
since  these  representations  related  to  tbc 
(■hflracter  and  contents  of  the  book,  and  itere 
material  to  a  work  of  tbis  particular  cbar- 

(Aprlt  10.  1900.) 

EXCEPTIONS  by  defendant  to  rulinfrs  of 
the  Superior  Court  for  Cumberland 
County  muile  during  the  trial  of  an  action 
to  recover  the  contract  price  of  a  book  which 
resulted  in  a  judgment  in  plaiutifT's  favor. 
Sustained. 

which  are  considered  matters  of  opinion 
the  rule  that  mere  eiprcsslon  of  opinion 
a  fraud,  see  nott  to  Hedin  v.  Minneapolis 
cal  &  Surskal  Inst.  (Hinii.)  35  h.  B.  A.  4 
00  L.  R.  A. 
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All  conditions  of  this  contract  muat  be  ex- 
pressed  in   and  made  a.  part  of  the  same^ 
None  others  will  be  reoogoized. 
"$35.00  Feb'y  SI.  1806. 

"New  England  Magazine,  Boston,  Mass. 

"Please  send  me  one  copy  of  your  com- 
plete work  entitled  'Men  of  Progress.'  to  be  is- 
sued in  one  large  rt^al-octavo  volume,  with 
portraits  and  biographical  sketches  of  repre- 
sentative men  of  the  state  of  Maine,  for 
which  I  agree  to  pay  you  or  order  the  sum  of 
thirty-Rve  dollars  upon  issue  of  the  part  con- 
taining my  sketch  and  portrait,  and  delivery 
of  the  photo-engrav^  plate  of  the  portrait 
of  myself.  My  photo^aph  and  data  for 
sketch  I  promise  to  furnish  within  thirty 
(lays  or  pay  the  above-mentioned  sum  upon 
flelivery  of  the  woric. 

"Name:     A.  F.  Gerald. 
"  Add  ress : " 

The  work  will  be  printed  (Not  delivered) 
in  parts,  and  each'  part  will  contain  about 
one  hundred  portraits  and  one  hundred  bio- 
graphical sketches. 

PlniirtifT  was  aasignee  of  the  New  Eng- 
land Ma  j;nzine  Company,and  offered  to  prove 
that  the  book  covered  by  the  contraiH;  was 
tendered  to,  but  refused  by,  defendant.  De- 
fendant did  not  furnish  the  photograph  and 
data  for  the  book  as  the  contract  required,  ao 
that  his  portrait  and  a  sketch  of  his  lif« 
were  not  found  in  the  book.  Defendant 
claimed  exemption  from  the  contract  on  tha 
ground  that  he  was  induced  to  aien  tha  or- 
der  by   false   repreMutations   made   by   th* 
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af^t  who  procured  his  aigD&tuie.  Upon 
this  branch  of  tba  case  ihe  court  instructed 
the  Jury  as  follows: 

The  defendant  claimB  that  the  fact  tlint 
only  tour  were  to  be  taken  from  the  town  of 
Fairfield,  and  those  four  being  representative 
men  in  that  town,  amounted  to  a  repreaenta- 
tiOQ  as  to  the  qusl'.t;  of  the  book  which  was 
to  be  pnbli»hed.  Aiid  therefore  he  says  that 
that  representation,  that  statement,  related 
to  a  material  fact  iu  connection  with  the 
book.  That  ie  the  claim  of  the  defendant. 
The  plaintiff  claims  that,  even  if  he  made 
that  statement,  the  itatement  was  purely 
immaterial ;  that  it  was  merely  a  matter  of 
inducement,  merely  a  matter  of  talk,  and  had 
BO  reference  whatever  to  the  quality  of  the 
book  to  be  issued. 

So,  in  the  first  place  it  is  necessary  for 
jou  to  determine  what  the  repreaeotations 
BCtuaJly  were.  In  the  Srst  place.  Did  the 
agent  make  ttie  representations  which  the 
defendant  claims  that  he  made?  If  he  did 
not,  if  no  representation b  of  that  character 
were  made,  why  that  practically  ends  the 
case.  Under  those  ciretim  stance  a  I  do  not 
undergtnnd  that  the  defendant  would  claim 
that  he  had  any  defense  to  this  action.  After 
you  have  determined  what  the  representa- 
tions were,  the  next  question  is,  Were  they 
material?  Did  they  relate  to  the  character 
and  quality  of  the  book  to  be  publislieUT 

If  they  were  made,  did  they  have  any  re- 
lation whatever  to  the  character  of  the  boi^? 
Because  it  is  not  every  statement,  every  rep- 
resentation that  a  man  makes  when  he  is 
about  to  m^e  ■  trade,  that  is  material  to 
the  issue.  A  man,  in  making  a  trade,  may 
•omo  to  you  and  say  to  you  that  he  came 
from  Portland  the  day  before,  or  that  he  was 
going  along  the  street,  and  called  in  for  the 

{•urpose  of  selling  a  horse  or  a  carriage;  and 
t  turns  out  that  he  did  not  crane  along  the 
«treet,  and  did  not  come  from  Portland.  Now 
thoae  are  matters  not  material  to  the  issue. 
But  if  he  should  make  any  representation  as 
fa>  the  character  of  the  horse,  that  might  be 
material  as  you  aee.  So  that,  if  the  repre- 
sentations were  made,  the  next  question  is. 
Were  they  materiall 

Did  they  relate  to  the  quality  and  charac- 
ter of  the  article  to  be  soldi  Or,  in  this 
caae,  did  those  representations  relate  to  the 
character  and  auaJity  of  the  book  which  was 
to  be  published  by  the  plaintiff's  assignor) 
If  they  did  not,  if  they  have  no  bearing  on 
the  quality  of  the  book,  if  they  were  not  ma- 
terial, then  the  defendant  was  not  injured 
by  them,  and  they  would  not  avail  him  in  the 
defense  of  this  action.  But  if  tbey  were  ma- 
terial, if  they  did  relate  to  the  character  and 
quality  of  the  book  to  be  published,  the  next 
question  is.  Were  those  representations  false 
or  true?  Because,  if  true,  the  defendant, 
of  course,  wss  not  misled,  was  not  prejudiced 
thereby.  And  as  he  declined  to  furnish  Mr. 
Kellogg  with  the  data  and  the  photographs, 
he  has  no  cause  of  complaint,  and  must  pay, 
■a  he  agreed  to  pay.  But  if  they  were  false, 
■■  the  defendant  claims,  then  the  question 
arisea,  Was  the  defendant  misled,  or  did  he 
SOLE.  A. 


rely  upon  those  false  r^resentations  in  sign- 
ing the  eontractT 

Whether  or  not  they  were  false  ia  a  ques- 
tion of  fact  for  you.  The  testimony  offered 
here  is  that  the  solicitor  approached  Mr. 
Weeks,  the  attorney  for  the  defendant  in 
this  action  outside  of  the  four  named  in 
the  list  which  the  defendant  aays  the  agent 
referred  to  in  his  conversation  with  hiio. 
Now,  if  they  were  false,  the  next  question 
as  I  have  said,  is.  Was  the  defendant  misled 
by  them?  That  is,  did  he  rely  upon  these 
rcpresetitntionsin  signing  the  oon  tract!  That 
he  signed  the  contract,  Uiere  is  no  question. 
Did  he,  relying  upon  these  representations, 
which  you  must  first  find  to  have  been  falsa 
and  materia!,  sign  that  paper!  Because  » 
man,  in  the  process  of  negotiating  a  trade  for 
the  snip  of  personal  property,  may  make  all 
sorts  of  statements  to  you,  but  if  you  do  not 
believe  them  or  rely  upon  them,  if  you  make 
the  contract  from  considerations  outside  of 
those  statemente,  then  you  are  not  injured  by 
thcra.  So  that  it  is  incumbent  upon  the  de- 
fendant here,  in  order  to  eslabli?h  his  de- 
fense, to  show  that  he  relied  upon  those  state- 
ments in  signing  that  paper. 

Mr.  Georice  O.  Weeks  for  defendant. 

Mr,  IiotI  Greenleaf,  in  propria  peraona: 

Any  agreement,  declaration,  or  course  of 
aotion,  if  in  parol,  must,  of  course,  in  th» 
case  of  a  written  contract,  be  after  the  exe- 
cution of  the  writing;  otherwise  it  would 
he  subject  to  the  rule  excluding  parol  evi- 
dence   to  vorv  a  written  contract. 

Bigelow,  Estoppel,  3th  ed.  p.  (161. 

When  it  is  proved  or  admitted  that  a  con- 
tract, upon  which  suit  is  brought,  was  mada 
as  declared  by  plaintiff,  and  the  defendant 
claims  'that  It  was  afterward  rescinded,  tha 
defendant  takes  the  aflirmative  of  that  is- 
sue, and  the  burden  is  upon  him  to  prov  '. 

ffciTirt  V.  Libbey,  36  Me.  350;  TFe66er  v. 
Dunn,  71  Me.  331. 

If  a  subscription  is  voluntarily  and  inde- 
pendently made,  even  for  the  purpose  of  in- 
fluencing others  to  subscribe,  and  has  that 
effeot,  it  would  be  binding  on  the  ground  of 
the  mutuality  of  the  promises. 

2  Field,  Lawyers'  Brief,  5  lOJ;  Oeorge  v, 
Harris,  i  N.  H.  533,  17  Am.  Deo.  446;  Con-' 
yregational  Soc.  v.  Ferry,  G  N.  H.  164,  25 
Am,  Dec.  455;  Congregational  Soc.  v.  God- 
dard,  7  N.  H.  435;  Fisher  v.  Ellis,  3  Pick. 
323;  Amherst  Academy  v.  Cowls,  6  Tick. 
427,  17  Am.  Dec.  387. 

To  take  advantage  of  fraud  in  a  contract, 
it  must  be  shown  that  the  other  party  in- 
tended a  deception,  and  wiis  successful  there- 
in to  the  damage  of  the  party  defrauded. 

Frail  V.  I'hilbiuok,  33  Me.  22;  2  Addison, 
ContT.  i  1137. 

A  contract  is  binding  when  signed  by  the 
parties  making  it. 

Aujur  T.  Couture,  68  Me.  427. 

The  conversations  of  parties  which  ripen 
into  a  written  contract  are  not  to  be  received 
to  affect  or  control  that  contract. 

Maine  ,tfu(.  Marine  Ins.  Co.  v.  Hodgkins, 
66  Me.  113. 

In  an  action  upon  a  contract  that  is  ex- 
pressed in  writing  in  plain,  consistent,  uii 
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anambignous  Ungnige,  It  miut  be  taken  to 
expT«H  the  intention  of  tbe  partite,  and  it 
CBQiiot  be  contradicted  or  varied  by  parol  evi- 

Warren  t.  Jones,  61  Me.  146;  More]/  y. 
Boman,  10  Vt.  687 ;  Gray  t.  Clark,  11  Vt. 
083;  GurlUt  r.  Bomtll,  30  N.  Y.  211. 

Wlnrwll,  J.,  delivered  the  opinion  of  the 

The  defendant  signed  an  order  and  con- 
tract directed  to  the  Ne(v  England  Magai' — 


Progress,"  conBiBting  of  one  volume  of  por- 
traits and  biographical  sketehe*  of  repro- 
eentative  men  of  tbe  state  of  Maine,  be  sent 
him,  and  in  which  he  agreed  to  pay  therefor 
tbe  sum  of  {35  "npon  issue  of  the  part  con- 
taining mj  sketch  and  portrait,  and  delivery 
of  the  photo-engraTed  plat«  of  the  portrait 
of  myself." 

In  an  action  by  the  aiaignee  under  a  writ' 
ten  Bssigwueut  of  a  claim  growing  out  of 
this  contract,  the  defendant  contended  that 
tbe  contract  was  void,  and  imposed  no  liajiili- 
ty  upon  him,  because  he  was  induced  to  exe- 
cute it  by  means  of  false  and  material  rep- 
resentations, relied  upon  by  bim,  as  to 
tbe  character  of  tbe  woric  which  was  to  be 
published,  made  by  the  agent  of  the  publisb- 
er  Who  solicited  his  subscription,  and  at  the 
time  of  the  execution  of  the  contract. 

The  defendant  introduced  evidence  tend- 
ing to  show  that  certain  repro-cntationB 
were  made  to  him,  before  he  signed  the  oon- 
tract,  relative  to  the  number  of  persons  in 
the  town  in  which  he  lived  who  were  to  be 
•oticited  to  have  their  bjograpbical  sketches 
and  portraits  published  in  this  work,  and  al- 
so as  to  the  whole  number  of  persons  whose 
■ketches  and  portraits  were  to  be  published; 
that  these  representations  were  false;  that 
they  were  relied  upon  by  him;  and  that 
he  was  thereby  induced  to  eiecut«  the  con- 

The  defendant's  coudkI  requested  the 
«)urt  to  instruct  tbe  jury,  in  effect,  that  if 
these  representations  were  made,  and  were 
false,  and  were  relied  upon  by  the  defendant, 
who  was  thereby  induced  to  make  the  con- 
tract, tbe  action  could  not  be  maintained; 
the  object  of  these  requests  evidently  being 
to  obtain  an  instruction  that  the  allied 
false  representations  were  material.  The 
presiding  judge  did  not  give  the  requested 
instructiona,  nor  did  he  in  his  charge  in- 
struct the  Jury  as  to  whether  or  not  the  al- 
leged fa1»e  representations,  if  made  as 
claimed  by  the  defendant,  were  material.  But 
he  submitted  this  question  as  one  of  fact  to 
the  jury  for  determination. 

This  was  erroneous.  The  question  wheth- 
er or  not  a  false  representation,  whether  it 
is  relied  upon  by  the  plaintilf  to  support  an 
action  for  deceit,  or  by  a  defendant  to  avoid 
a  contract  because  of  deceit,  it  material,  in 
nne  of  law,  for  the  court,  not  of  fact,  for  the 
jurv.  This  was  fully  settled  in  this  sUte 
in  the  case  of  Cattcell  v.  Hunton,  87  Me,  277, 
32  Atl.  Si)5. 

This  failure,  however,  to  instruct  the  Jury 
50  L.  K.  A. 


as  to  the  materialidy  of  tbe  repr«*entationa 
relied  upon  by  the  defendant,  would  not  tic 
prejudicial  to  the  defendant,  unless  the  rep- 
resentations were,  as  a  matter  of  law,  mater- 
ial, so  that  this  question  must  be  considered. 
The  contention  of  the  defendant  was,  and 
he  introduced  evidence  tending  to  prove,  that 
the  agent  of  the  publisher,  who  obtained  his 
subscription  for  this  work,  represented  to 
him  at  the  time  that  Mily  three  other  resi- 
dents of  the  town  in  which  the  defendant 
lived  would  lie  solicited  to  become  subscribers 
to  this  work,  and  to  have  their  biographical 
sketcbea  and  portraits  publiibed  therein, 
and  also  that  the  portraits  and  slcetches  of 
only  300  persona,  in  all,  would  be  published 

We  think  that  these  were  material  repre- 
sentations, and  that,  if  all  of  the  other  nec- 
essary elements  were  proved  to  exist,  a  con- 
tract induced  thereby  oould  not  be  enforced. 
They  were  representations  relative  to  the 
character  and  contents  of  a  hook  that  was  to 


iber  ih>  a  book  to  be  published  that  it  o 
tained  more  than  it  was  represented  it  would 
contain,  this  is  not  true  with  reference  to  a 
work  of  this  particular  character.  The  in- 
duoement  held  out  to  a  person,  in  order  to  ob- 
tain from  bin)  such  a  contract  as  this,  is 
not  simply  that  the  subscriber  may  obtain 
a  copy  of  the  book,  but  that  he  may  have  the 
pleasttre  of  seeing,  and  of  knowing  that  others 
will  see,  his  own  sketch  and  portrait  pub- 
lished therein.  Under  these  circumstances,  the 
p-eater  the  number  of  persons  whose  sketcbea 
and  portraits  are  published,  the  less  distinc- 
tion of  each.  This  defendant  was  to  have  his 
sketch  published  as  one  of  the  "representa- 
tive mem  of  the  state  of  Maine,"  It  very 
likely  was  not  nearly  as  satisfactory  to  him 
to  be  included  among  some  600  representa- 
tive men  in  the  state,  as  it  would  have  been 
to  have  been  one  of  only  half  that  number. 
We  think,  therefore,  that  the  failure  to  in- 
struct the  jury  that  these  representations 
were  material  was  prejudicial  to  the  defend- 
ant, as  well  as  erroneous. 

This  disposes  of  the  case,  and  makes  it  un- 
neeeMary  to  consider  the  other  exception. 

Emoep$iottt  ausCained. 


STATE  of  Maine 


Ity.  < 

KOTB. — As  to  const Hutlonal Ity  of  gsiDe  laws, 
■ee  Terrltorr  v.  Evsns  (Idaho)  T  L.  R.  A.  288 : 
American  Eip.  Cu.  v.  people  (III.)  S  L.  R.  A. 
1SR:  Com.  t.  Qllbert  (Mass.)  22  L.  R.  A.  439: 
Rtale  V.  Uroslnikl  (Minn.)  27  L.  R.  A.  76: 
Stste  ex  ret.  Corcoran  v.  Chaprl  (Mlnn.1  S2  L. 
R.  A.  131:  People  v.  O'Netl  (MIcb.)  33  L.  R. 
A.  096;  Ha«Kertr  v.  St.  Lonls  lee  Ufg.  * 
Btorage  Co.  (Ho.)  10  L.  R.  A.  161;  and  Sut* 
V.  Schuman  (Or.)  47  L.  B.  A.  ]6S. 
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IWa  Btatk  1 

bat  on*  oBtnmt,  and  fall  owl  doaety  tbe  Ud- 
Kuagc  of  the  Btatute  claLmed  to  be  viol&ted, 
■o  tbat  the  ottcDw  cbar^ed.  and  Cbe  trtatnre 
DDder  wbLcb  tha  Indictment  la  louiid.  can  be 
elisrlr  tdeutiStd  aod  andentood. 
1.  A  Btntule  proTiaiBS'  tliKt  no  peraoB 
■hall  cnBKKC  ■■  the  biisln«a  or  void- 
IBS'  In  Inland  diiblng;  or  foreat  bunClnK  with- 
out having  reglatered  bli  name.  age.  and  resi- 
dence, paid  a  fee  of  tli  and  received  ■  certin- 
>:ete  from  the  commlaaloneri  of  Inland  flaher- 
iea  and  k> 


aa  a  deprivation  of  the  right  to  engage  In  a 
lawful  vocation,  aince  tbe  flab  in  the  wateri 
of  the  atate,  and  tbe  game  Id  Ita  foreata.  be- 
long to  tbe  people,  who,  through  tbeir  rep- 
reaentatlTea.  have  lale  control  thereof,  and 
ma;  permit  or  prohibit  their  taking. 
■.  It  la  a  queatlom  tor  the  Jnry  whetber 
or  Dot  a  person  has  been  engaged  in  the  tnial- 
Dtm  of  guiding,  within  the  meaning  of  a 
MatQta  prohlhltlng  guiding  vitbont  a  llcenae, 
If  ht  baa  acted  aa  a  guide  one  or  more  times, 
alnee  a  alngle  act  of  guiding  might  aatislj 
tbe  JurT-  that  he  was  engaged  in  that  bual- 
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conduct  of  I^ialatora,  Jtidgee,  and  privEto 

peraona;  And,  bo  far  aa  it  impoBM  reatrajnt, 
the  piilice  powEr  must  be  exerciaed  in  aubor- 
dinaticai  tliereto. 

Potter's  Dwarr.  Stat.  458;  Auitin  v.  Mur- 
ray, IC  Pict.  121;  Watertotan  t.  ilayo,  109 
Masa.  315,  12  Am.  Rep.  694;  Slaughter- 
Bouse  Caava,  IG  Wall.  36,  21  L.  ed.  304;  Cos 
T.  Sckullx,  47  Barb.  64;  Re  Ohetaehrough,  78 
N.  Y.  232. 

LJnSer  the  mere  gulae  of  police  regulationa, 
personal  rights  and  private  property  cannot 
be  arbitrairily  invaded;  and  tlie  detennina 
tioQ  of  the  le^aletture  ia  not  final  or  conclu- 


u  thai 


itrary,  t 
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EXCEPTIONS  bj  defendant  to  rulinga  of 
tiie  Supreme  JudiciaJ  Court  for  Frank- 
lin County  made  during  Lbe  trial  (rf  a  prose- 
-cution  Bgainat  him  for  violating  the  statute 
requiring  guidee  to  be  licenaed,  which  re- 
«ulted  in  hia  conviction.  Suttained  in  part. 
Tbe  facta  aulGciently  appear  in  the  opin- 

Mtama.  Foiter  tt  Heraej,  for  defendant: 

Whenever  an  Eu:t  of  the  legislature  oon- 

travanea  a  oonatitutional    proviaion,    it    ia 

void,  and  it  is  the  duty  of  the  courts  so  to 

-declare  it,  and  to  refuse  to  enforce  it- 

Whenever  by  reaaonable  couatruction  the 
-constitutional  limitation  atxi  be  made  to 
Avoid  an  unrif^hteous  exercise  of  police  pow- 
-cr,  that  oonatruction  will  be  upheld,  not- 
withstanding the  strict  letter  of  tbe  Consti- 
tution doea  not  probitnt  the  exercise  of  auch 

The  right  to  life  includes  the  right  of  the 
Individual  to  his  body  in  ite  oompletenees  and 
without  ita  dismemberment;  the  ri)!bt  to  li- 
berty; the  right  to  exerdse  his  facultiea  and 
to  follow  a  lawful  vocation  for  the  support 
-of  life;  the  right  ol  property;  tha  right  to 
a4)qiiire  property  and  enjoy  it  in  any  way 
-consiatetit  with  the  equal  righta  of  others 
«nd  the  just  exactions  and  demands  <A  the 
state. 

People  em  rel.  Manhattan  Bav.  /tut,  t. 
Otit,  90  N.  Y.  48;  Butokere  Union  B.  B.  d 
Ij.  B.  L.  Co.  t-  Creacant  City  L.  S.  L,  d  8.  B. 
■Co.  Ill  U.  B.  748,  28  L.  ed.  685,  4  Sup.  Ot. 
Kep-  632 1  Live  Btook  Dealer*  &  Butchers' 
A.i»o.  V.  Crescent  City  L.  B.  L.  d  8.  B.  Co.  1 
Abb.  (U.  a.)  398,  Fed.  Cas.  No.  8,408;  Ser- 
tho^  V.  O'lteiUy,  74  N.  Y.  609,  30  Am.  Kep. 
32.1- 

Thia  police  power,  however  broad  and  ex- 
tensive, is  not  above  tha  Constitution.  When 
it  speaks  its  voice  must  be  heeded.  It  fnr- 
-niahea  the  supreme  law,  the  guide  for  the 
-«0  L.  K.  A. 


Every  o 

ful  manne 
select. 

Cooley,  Torts,  p.  277. 

It  is  one  of  tJie  fundammtaJ  rights  and 
privllej^ea  of  every  American  citizen  to  adopt 
and  follow  auch  lawful  pursuits,  not  inju- 
rious to  the  community,  as  he  may  see  At. 

Slaughler-Houte  Gates,  16  Wall.  106,  21 
L.  ed.  418;  Oorfield  r.  Coryell,  4  Wash.  C.  C. 
380,  Fed.  Cas-  No.  3.230;  Re  Jacoba,  98  N. 
Y.  98,  50  Am,  Rep.  636. 

The  term  "liberty,"  as  protected  by  the 
ConaUtution,  ia  not  cramped  into  a  mere 
fT^edom  from  physical  restraint  of  the  per- 
son of  the  citizen,  as,  by  incarceration,  but  is 
deemed  to  einbrice  tha  right  of  man  to  be 
free  in  the  enjoyment  of  the  facultiea  with 
which  he  haa  been  endowed  by  the  Creatot, 
subject  only  to  such  restraints  as  are  necea- 
aary  for  the  common  welfare- 

Bcritiolf  V.  O-Reillv,  74  N.  Y.  515,  30  Am. 
Rep.  323;  Re  Jacob's,  98  N.  Y.  98,  SO  Am. 
Rep.  638, 

'The  prosecution  of  a  particular  calling 
which  threatens  damage  to  the  public,  eith- 
er in  regard  to  health  or  morals,  ia  a  legis- 
lative subject  for  police  regulations,  to  the 
extent  of  preventing  the  evil. 

It  ia  strictly  a  judicial  question  whether 
a  trade  or  calling  ia  ot  aucb  a  nature  as  to 
require  or  juatify  police  regulatioua.  Tbe 
legislature  cannot  declare  a  ccrt«in  employ- 
ment to  be  injurious  to  the  public  good,  and 
prohibit  it  when,  as  a  matt^  of  fact,  it  is  a 
harmleaa  occupation. 

Bei-hs  T.  Btatr,  6  Tnd.  SOI,  OS  Am.  Dec. 
391 ;  Tiedeman,  Pol.  Power,  |  1. 

Where  the  calling  or  ordinary  bueiness  o( 
life  ia  not  dangerous  to  the  public,  and 
where  it  does  not  endatiger  public  health  or 
morals,  it  can  be  subject  to  no  police  regu- 
lations whatever,  except  that  it  falls  within 
the  power  of  taxatjon  for  the  purpose  of  de- 
fraying the  expenses  of  government. 

The  businesB  of  guiding  Is  but  one  of  the 
ordinary  employments.  It  is  not  a  learned 
or  skilled  profession.  It  is  a  business  in- 
cluded in  the  statement  by  the  court,  in  Ber- 
tholf  V.  O'iteills.  74  N.  Y.  509,  30  Am.  Rep. 
323,  that  a  "man  has  a  right  to  liberty, 
which  includes  the  right  to  exercise  the  fao- 
nities  and  follow  a  lawful  vooation  for  tb« 


CoolCT,  TorU,  277. 

This  law  waa  not  enaotadi,  maiott  It  uu* 

.C.oewlc 
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port  10  on  ite  face,  for  tb«  purpose  of  pro- 
tecting fish  dad  game. 

NolK»d7  for  one  moment  caa  cont«nd  that 
the  businew  of  guiding  is  contrary  to  the 
health  DT  to  the  morolB  of  the  people  ol  the 
«t&te  of  Mnine. 

This  law  prohibit!  a  dtizen  from  using  his 
tacultien  in  a.  lawful  war,  and  from  living 
and  working  where  he  will,  and  earning  hie 
livelihood  in  a  lawful  calling,  or  in  pursuing 
a  lawful  trade  or  vocation;  and  a  regulation 
or  enactment  framed  to  exclude  pereoni  or 
elaises  from  thoae  purauita  that  are  given 
them  hf  right  and  by  nature  must  be  held 

Hutehcr^  Uitioft  8.  B.  d  h.  8.  t.  Co.  v. 
CrencfM  City  L.  3.  L.  A  8.  S.  Go.  Ill  U.  S. 
757.  23  L,  ed.  591,  4  Sup.  Ct.  Rep.  65B. 

The  property  which  every  man  haa  in  hii 
own  Tabor,  aa  it  ia  the  original  foundation 
of  all  othor  property,  bo  it  is  the  moat  sacred 
and  inviolable. 

Adam  Smith,  Wealtli  <rf  NatJons,  Blc  1, 
cliap.  10. 

¥f»iira.  E.  E.  Rloharda  and  !••  T. 
Carleton,  for  the  Stat«: 

The  enactment  of  the  statute  is  dearly 
within  the  power  of  the  atate  legialatur*. 

People  ex  rel.  Ally.  Oen.  r.  Jiaglee,  1  Cal. 
232,  92  Am.  Dec.  331 ;  Com.  v.  Oher,  12  Cuah. 
403;  Sfitiitt  V.  CfuiTior,  19  Pick.  353;  Com. 
T.  CrOKtU,  ISR  Mass.  215.  30  N.  E.  1016; 
Cooley.  Const.  Lim.  4th  ed.  694-666;  State 
T.  Montgomery,  74  Ala.  228;  Momll  v. 
State,  .t8  Wie.  428.  20  Am.  Rep.  12 ;  Btate  v. 
Vnitrd  States  &  C.  Esrp.  Co.  BO  N.  H,  21B; 
QefT  T.  Connfc(icn(,  161  U.  B.  610.  40  L.  ed. 
793.  16  Sup.  Ct.  Rep.  600. 

The  char|^  should  be  eonatrued  aa  a  whole, 
in  the  same  connective  way  in  which  it  was 
given. 

Tf  when  so  given  it  presents  tlie  law  fairly 
and  correctly  to  tbe  jury,  in  a  manner  not 
calculatcid  to  mislead  them,  it  will  afford,  no 
ground  for  reversing  the  judgment,  although 
BOme  of  its  expressions,  if  standing  alone, 
niie'ht  be  regarded  an  erroneous. 

2  ThonipBOn.  Trials.  \  2407 ;  SeanmoM  w. 
LinfoJnville,  83  Me.  75,  21  Atl.  747;  Adams 
T.  Xantucket,  11  Allen,  203;  Jankman  ». 
Boioker,  4  Met.  236. 

Togler,  J.,  delivered   the  opinion  of  the 

The  respondent  was  indicted  and  tried  tor 
an  alleged  violation  of  the  provisions  of  f 
1  of  chapter  262  of  the  PuWic  Law»  of  1897, 
which  reads  aa  follows: 

"Sec.  1.  No  person  shall  engage  In  the 
bmineas  of  guiding,  aa  \be  term  is  common- 
ly understood,  before  he  has  caused  his  name, 
age,  and  residence  to  be  recorded  in  a  book 
k^t  for  that  purpose  by  the  commissioners 
of  inUnd  flsheriea  and  game,  and  procured 
a  certificate  from  said  oommisaioners,  eetr 
ting  forth  in  aubatance  that  he  is  deemed 
suitable  to  act  at  a  guide,  either  for  inland 
flahinK  or  forest  hunting,  or  both,  as  thecaee 
may  be.  Whoever  engages  in  Uie  business 
of  Riding  without  having  complied  with  the 
provisions  of  this  section  torfedta  flftj'  dol- 
lars and  costs  of  prosecution." 
80  L.  R.  A. 


Section  2  of  the   same   chapter  la   aa   fol- 

"Sec.  2.  Each  registered  guide  ahall  fronk 
time  to  time,  aa  often  aa  re<]uested  by  tbe 
commissioners,  on  blanks  furnished  him  by 
the  commissioners,  forward  a  statement  to 
them  of  the  number  of  persona  he  has  guid- 
ed in  inland  flshinf;  and  forest  bunting  dur- 
ing the  time  called  for  in  said  «tat«mpnt,  the- 
number  of  days  he  has  been  employed  as  k 
guide,  and  aaab  other  useful  information 
relative  to  the  ioland  fish  and  game,  forest 
firce  and  the  preservation  of  the  forests  in 
the  localities  where  he  has  guided,  as  tha 
coinmiasioneTa  may  deem  of  importance  to 
the  Btat*." 

Other  sections  of  the  chapter  require  that 
the  registration  provided  for  by  tbe  act  shall 
take  place  annually  on  or  beforo  the  lat  day 
of  July:  that,  when  any  registered  guide  shall 
be  convicted  of  any  violatioD  of  the  inland 
fish  and  game  laws,  he  shall  forfeit  bis  cer- 
tificate; that  a  fee  of  (1  ahall  be  paid  by  each 
person  registered,  and  that  the  money  thus 
received  shall  be  and  become  a  part  of  th» 
fund  for  the  preservation  of  inland  fish  and 
game;  and  that  the  act  shall  not  be  con- 
strued to  apply  to  any  person  who  has  not. 
directly  or  indirectly,  held  himself  out  to  thv 
public  as  a  guide,  or  solicited  employment 
as  such. 

The  indictment  alleges  that  the  respond- 
ent, Elmer  Snowman,  at  Rangeley,  in  the 
county  of  Franklin,  "on  the  2d  day  of  July 
in  the  year  of  our  Lord  189S,  and  on  divers 
other  days  between  said  2d  day  of  July, 
A.  D.  I8BB,  andihe  day  of  the  finding  of  this 
indictment,  waa  then  and  there  engaged  in 
the  businesB  of  guiding  in  inland  fishing  and 
forest  hunting,  as  the  term  is  commonly  un- 
derstood, said  Klmer  Snowman  not  having 
caused  his  name,  age,  and  residence  to  be 
recorded  in  a  book  kept  for  that  purpose  by 
the  commissioners  of  inland  fisheriee  aai 
game  of  the  state  of  Maine,  and  had  not  then 
and  there  procured  from  said  oommiasionera 
a  oertillcate  setting  forth  in  substance  that 
he  is  deemed  suitable  to  act  as  a  guide  either 
for  inland  fishing  or  forest  hunting,  against 
the  peace,"  etc 

The  jury  returned  a  verdict  of  guilty, 
whereupon  the  respondent  filed  a  motion  id 
arrest  of  judgmeot,  which  waa  overruled  by 
tbe  preEiding  justice,  and  to  such  overnjling 
of  the  motion  the  respondent  excepts. 

The  respondent  a1ao  excepts  to  an  instruc- 
tion given  by  the  presiding  justice  to  the 
jury. 

The  motion  in  armt  of  judgment  alleges 
that  the  indictment  is  bad  tor  dui^icity,  and 
is  otherwise  insufiicient  in  law,  and  that  the 
statute  under  which  the  respondent  is  indict- 
ed is  unconstitutional. 

We  are  of  opinion  that  the  indictment  t* 
auQlcient  in  law.  But  one  offense  ia  charged, 
namely,  that  of  having  been  unlawfully  en- 
f{agpd  in  the  business  of  guiding,  and  the  in- 
dictirent  ia  not,  therefore,  bad  for  duplicity. 
The  indictment  follows  closely  the  langua^ 
of  the  statute,  so  that  the  ofiFense  charged 
and  the  sbatute  under  which  the  indictment 
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fa  found  can  be  clearly  identified  and  under- 
stood. 

The  couniel  for  the  respondent  contends 
tliBt  the  statute  under  wliicli  the  respondent 
Ja  indicted  is  repugnant  to  tba-t  clause  of  the 
deelaru.tioa  of  rights  ( f  1,  arL  1,  of  the  Con- 
atiUition  of  Maine)  which  dedarps  that  "nil 
men  are  born  equs.IIj  free  and  independent, 
and  have  certain  natural,  inherent,  and  in- 
alienable lights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,  ac- 
quiring, posseawng,  ana  protecting  property, 
Knd  of  pursuing  and  obtaining  safety  and 
happiness." 

It  is  argued  in  support  of  this  contention 
that  the  statute  in  question  deprives  the  re- 
spondent and  others  from  engaging  in  a  law- 
ful vocation,  and  is  therefore  iti  contraven- 
tion uf  the  provision  of  the  hill  of  rights 
guaranteeing  the  liberty  of  all  citizens. 

It  is  unquestioned  that  every  person  has 
the  natural  right  to  pursue  any  lawful  voca- 
tion, but  such  natural  right  is  subject  to  the 
l^al  maxim.  Bio  ulcre  luo  ut  alicnum  non 
liitlas.  So  when  a  vocation,  naturally  law- 
ful, or  the  mode  of  exercising  it,  inllicts  in- 
jury to  the  rights  of  others,  or  is  inconsist- 
pnL  with  the  public  welfare,  it  may  be  regu- 
lated and  restrained  by  the  state  by  the  ex- 
iTcise  of  its  police  power,  by  which  persons 
and  property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  in  order  to  secure  the 
peneral  comfort,  health,  and  prosperity  of 
the  state.  Dexter  v.  Blaokden,  93  Me.  473, 
4.)  Atl.  525;  Tiedunan,  Pol.  Power,  j  1. 

The  question  here  Is  whether  the  enact- 
ment of  the  statute  under  consideration  by 
the  legislature  was  a  l^al  and  constitution- 
al exercise  of  such  power,  or  faJls  within  the 
'  constitutional  !imiU.tion. 

The  rule  to  he  observed  by  the  judiciary 
in  determining  the  constitutionality  of  a.  leg- 
islative enactment  is  thus  stated  in  Btate  v. 
Labee,  93  Ma  418,  45  Atl.  520:  "Every  pre- 
sumption und  intendment  is  in  favor  of  the 
constitutionality  of  an  act  of  legislature. 
Courts  are  not  justilled  in  pronouncing  a 
legislative  enactment  invalid  unless  satisfied 
b^nnd  a  reasonable  doubt  of  its  repugnance 
to  the  Constitution,  and  nothing  but  a  clsar 
violation  of  the  Constitution — a  clear  usur- 
pation of  power  prohibited — will  warrant 
the  judiciary  in  declaring  an  act  of  the  1^- 
islature  unconstitutional  and  void." 

The  manifest  purpose  of  the  statute  in  this 
esse  is  the  preservation  of  the  flsh  in  inland 
-waters  of  the  state,  and  the  game  in  ite  for- 
ests. By  the  terms  of  the  act,  a  person,  to 
be  anthoriEed  bo  act  as  a  guide  in  inland 
fisheries  and  forest  hunting,  must  be  regis- 
tered and  certiSed  by  the  commissioners  of 
inland  fisheries  and  game,  whose  certificate 
must  set  forth,  in  substance,  that  the  person 
to  whom  it  is  issued  is  suiUble  to  act  in  such 
Capacity.  ¥,ach  person  so  registered  and 
eertified  is  required,  afl  requested  by  the  oom- 
miaaioners,  to  furnish  certain  stetistics  as  to 
Us  ttnployment  as  guide,  and  also  such  other 
useful  information,  relative  to  inland  fish 
and  game,  forest  flres,  and  the  preservation 
of  the  forests,  as  the  commissioners  may 
deem  importaitt  to  the  state. 
«OL.R.  A. 
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The  fish  in  the  waters  of  the  state,  and  the 
game  in  its  forests,  belong  to  the  people  of 

the  state,  in  their  aoverei^  capacity,  who, 
through  their  representatives,  the  legisIO' 
ture,  have  sole  control  thereof,  and  may  per- 
mit or  prohibit  their  taking.  Jfarlire  v. 
Wadded,  18  Pet,  410,  10  L.  ed.  1012;  Gear  v. 
Connecticut,  101  U.  S.  51B,  40  L.  ed.  793,  16 
Sup.  Ct.  Hep.  000,  and  casea  there  cited;  Ea 
parte  Maier,  103  Cal.  478,  37  Pac.  402;  State 
V,  Hodman,  58  Minn.  303,  59  N.  W.   lOOS. 

In  the  case  last  cited  the  court  saya:  "We 
tal:e  it  to  be  the  correct  doctrine  in  this  coun- 
try that  the  ownership  of  wild  animals,  so 
far  as  they  are  capable  of  ownership,  is  in 
the  state,  not  as  a  proprietor,  but  in  its  sov- 
ereign capacity,  ae  the  representetive  and  for 
the  beneiit  of  all  its  people  in  common." 

rn  Ex  parte  Maier,  103  Cal.  478,  37  Pac. 
40:2.  it  is  eaid:  "The  wild  game  within  a 
stnte  belongs  to  the  people  in  their  collect- 
ive sovereign  eapamty;  it  is  not  the  subject 
of  private  ownership,  except  in  so  far  as  the 
people  may  elect  to  make  it  so;  and  they 
may,  if  they  sec  fit,  absolutely  prohibit  the 
taking  of  it,  or  any  traffic  or  commerce  in  it, 
if  deemed  necessary  for  its  protection  or 
preservation  or  the  public  good." 

When  the  stete  permite  the  teking  of  fish 
and  game,  it  has  full  power  and  authority 
to  regulate  such  taking.  It  may  impose 
such  conditions,  restrictions,  and  limitations 
as  it  deems  needful  or  proper.  Geer  v.  Con- 
tiec(icu(,  101  U.  S.  519,  40  Tj.  ed.  7S3,  18 
Sup.  Ct.  Rep.  600,  in  which  Mr.  Justice 
White,  who  delivered  the  opinion  of  the 
court,  exhaustively  examined  and  discussed 
the  question  here  involved,  citing  an  array  of 
authorities,  says  (p.  628,  181  U.  8.,  p.  790, 40 
L.  ed.,  and  p.  804,  IS  Sup.  Ct.  Rep.)  :  "In 
most  of  the  states  laws  have  been  passed  for 
the  protection  and  preservation  of  game.  We 
have  been  referred  to  no  case  where  the  pow- 
er to  BO  regulate  has  been  questioned,  al- 
though the  books  contein  caacs  involving  con- 
troversies as  to  the  meaning  of  some  of  the 
statutes."  See  aiao  Manchester  v.  iliuta- 
chuaefts,  139  U.  S.  240,  35  L.  ed.  159,  11  Sup. 
Ct.  Rep.  650;  Itoth  y.  State,  61  Ohio  St.  209, 
37  N.  E.  259;  Allen  v.  Wyckoff,  48  N.  J.  L. 
90,  2  Atl.  059 ;  PhelpM  v.  Raoey,  60  N.  Y.  10, 
ID  Am.  Rep.  140;  Moulton  v.  Libbey,  37  Us. 
494.  69  Am.  Dec.  57;  State  v.  Whittm,  90 
Me.  65,  37  Atl.  331. 

It  has  been  for  many  years  the  policy  of 
this  state  to  protect  and  preserve  its  fisli 
and  game,  and  to  that  end  the  legislature 
has  annually  appropriated  and  caused  to  be 
expended  large  sums  of  money,  and  has  en- 
acted numerous  statutes.  Under  this  wise 
policy  the  fish  and  gome  within  ita  borders 
have  become  of  great  importance  and  value 
to  the  state.  The  statute  here  in  question 
is  a  further  enactment  in  pursuance  of  such 

It  is  well  known  that  moat  aportemen  who 
frequent  remote  streams  and  lakes,  and  trav- 
erse the  trackless  foreste  which  cover  large 
portions  of  the  state,  do  so  under  the  guid- 
ance and  direction  of  guides.  Guides  may 
be  r^arded  as  instnunentalitics  in  fishing 
and  hunting.     Guides   should   possess   such 
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■kill,  •xperlence,  tftaty,  uid  probity  Uut 
not  only  the  safety  of  the  ■portsman.  but  the 
welfare  of  the  Htate,  can  be  properly  intrust- 
ed to  them.  They  should  b«  under  euch  re- 
strictions that  it  khall  be  for  th«r  intarest 
to  discountenance  violation  of  the  fish  and 
game  laws.  The  legislature  has  deemed  it 
wise  ta  create  such  a  body  of  men,  who  shall 
.  pursue  such  TOca.ti(ni  under  ilie  supervision 
of  the  commissioners  of  inland  fisheries  and 
;.-anve,  and  shall  assist  the  commissioners  in 
protecting  and  preserving  the  property  of 
the  state.  The  privilege  of  hunting  and  fish- 
ing  Is  granted  by  the  state  freely  and  with- 
out price;  and  it  is  reasonable  and  pi«p«T 
that  all  who  avail  themselvee  of  such  privi- 
lege, whether  they  be  fishermen,  hunters,  or 
guides,  should  conform  and  be  omeMible  to 
such  regulations  as  the  state  may  impose. 
We  are  of  opinion  that  the  legislature  has 
tite  constitutional  power  to  rcgulat«  the  em- 
ployment of  guides  in  fishing  and  hunting  us 
provided  in  the  statute  here  in  question. 

The  learned  counsel  for  the  respondent  fur- 
tlier  contends  that,  assuming  tlie  statute  to 
b«  otherwise  constitutionaJ,  the  requirement 
that  each  person  registered  and  certified  un- 
der the  provisions  of  the  act  shall  pay  a  fee 
of  (1  i*  repugnant  to  tbe  Constitution,  and 
that  tlie  statute  is  for  that  reason  unconsti- 
tntionaland  rotd.  We  do  not  sustain  that 
contention.  It  is  well  settled  that,  when  the 
state  issues  a  license  to  any  person  to  carry 
on  any  business  or  to  engage  in  any  vocation, 
it  mayexact  a  reasonable  fee  therefor.  Tiede- 
man,  Pol,  Power,  p.  274,  !|  101  et  eeq.,  where 
the  authorities  upon  this  point  are  ooUatcd 
and  examined.  The  fee  required  by  this 
«tatnte  is  certainly  reasonable;  bring  no 
more  than  ii  infOcieot  to  defray  the  expense 


of  registering  and  oertifying,  a 


which  the  respondent  is  indicted  is  not  re- 
pugnant to  the  Constitutirai  of  the  state,  but 
is  constitutional  and  valid. 

The  defendant  excepts  to  the  following  in- 
structions given  to  the  jury  by  the  presiding 
justice,  vis,:  "And  I  think  I  will  say  to 
you,  for  the  purposes  of  this  case,  as  it  wilt 
uniloubtedly  go  forward  to  the  law  court,  if 
he  sets  as  guide  one  or  more  times,  not  be- 
In^  licensed,  he  falls  within  the  provisions 
of  the  statute,  as  being  engaged  in  the  busi- 
ness of  guiding.  I  think  the  statute  intend- 
ed to  prohibit  all  guiding,  unless  by  licensed 

His  instruction  was  erroneous,  and  the 
exception  thereto  must  be  sustaineid. 

The  reipondent  is  charged  in  the  indict- 
ment with  having  been  unlawfully  engaged 
in  the  business  of  gu-iding.     Whether  he  was 

engaged,  as  a  business,  was  a  question  ex- 


satisfy  them  of  Uie  truth  of  the  charge, 
while,  on  the  contrary,  proof  of  two  <»'  mors 
acts  of  guiding,  wiUi  other  circumstances 
proved,  might  fail  to  so  satisfy  them,  Morft- 
over,  the  statute  (Pub.  Laws  1897,  diap. 
B62,  g  6}  provides  that  "this  act  shall  not 
be  construM  to  apply  to  any  person  who  doM 
not  directly  or  indirectly  hold  himself  out 
to  the  public  as  a  guide,  or  directly  or  indi- 
rectly solicit  employment  ss  such." 

Exceptions  as  to  sufficiency  of  indictment 
and  as  to  constitutionality  of  statute  over- 
ruled. 

Exceptions  to  instruetiona  of  presiding 
justice  sustained. 

Sno  trial  ifrantad. 


CALIFORNIA  SDPREME  COURT, 


Samuel  NEWMAN,  Appt., 
Ada  H.  FHETTAS  «t  al.,  Be$pU. 
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%,  BqaltT  oaanot,  antleF  tk«  Code, 
■peclOeKllT  enforce.  In  fiavoF  at  as  ■■- 
■tvncc  ■  rontFast  to  pay  a.n  mttarmeT 

In  a  divorce  procsedJng  one  th[rd  of  all 
amounts  recovered  b;  him.  even  It  the  con- 
tract Is  legal,  where  the  client  received  no 
adequate  consldemtlon  for  her  promtse,  and 
during  the  pendency  of  the  divorce  case,  with 
knowledge  of  the  contract,  the  court  ordered 
ronneel  rras  to  b«  psid  to  the  attorney,  wbleh 
B  reasonable  compensation  tor 

ervices  rendered. 

contract  br  plaint t If  In  a  dIvoFC* 


amounted  t 


reillDi 
third  ol  all  b 


(  recovered  by  h 


1  is  II- 

NuTi. — As  to  Cham  pert  on  s  contracts  with  at- 
torney, SH  Manning  t.  Bprague  (Mass.)  1  L.  i 
R.  A.  Die,  and  note;  Oilman  v.  Jones  (Ala.) 
4  L.  B.  A.  lis,  and  Hofe;  Bumham  v.  Heselton 
(Ue.)  Q  L.  a  A.  M,  and  note;  Been  v.  Kyle  ' 
50  L.  R,  A. 


legal  and  votd  as  against  pnblte  policy,  aaf 
cannat  be  speclflally  enforced  by  b  conrt  oC 
eqntty  In  favor  of  an  osslgnss  thereof. 

(Jnly  20.  1900.) 

APPEAL  by  plaintiff  from  ft  Judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ants in  an  action  brought  to  recover  tJM 
amount  alleged  to  be  due  under  a  oontnurt 
for  contingent  fees  tor  icrvicea  in  procuring 
a  divorce.     Affirmed. 

The  facta  are  » tated  in  the  opinion. 

Mr.  Robert  T.  Harne  for  appellant. 

Meitra.  Rodcera,  PateraoK,  A  Blaah 
and  Bhortridse,  Beatt7i  *  Brittaln,  tor 
respondents : 

Assignment  of  alimony  prior  to  judicial 
award  is  contrary  to  public  policy  and  void. 

(Ohio)  IB  L.  R.  A.  728 :  Croco  ▼.  Oregon  Short 
Line  R.  Co.  (Utah)  44  L.  B.  A.  88S :  Oeer  t. 
Frank  (III.)  45  L.  B.  A.  IIO;  and  Davia  T. 
Webber  (Ark.)  43  L.  K.  A   '" 
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Newman  t.  Fbhtai. 


Jordan  r.  Wcalemuin,  62  Mich.  170,  28  N. 
W.  820 ;  Romaine  v.  Chauncei/,  128  N.  Y. 
660,  14  L.  R.  A.  712,  2B  N.  E.  82G. 

The  coDtrsct  !•  entire,  and,  part  being 
Toi<],  the  whole  contract  is  void  and  unen- 
forceable. 

X  orris  V.  Harris,  16Cal.226;  if  ore  y.  Bon- 
net, 40  Cal.  251,  8  Am.  Rep.  621 ;  Valentine 
■7.  b'tcu^art,  JS  Cat.  387;  Beard  v.  Beard,  Q5 
Ca.1.  354,  4  Pb«.  220;  Moffatt  v.  Bulaon,  90 
Cal.  100,  30  Pne.  1022. 

The  contract  tor  alimonj,  though  valid,  it 
not  Bpeciflcully  enforceable. 

Civil  Code,  i  139;  Ex  ixirls  Oottrell,  SH 
Cftl.  417;  Wolff  V.  Wolff,  102  Cal.  433,  33 
P»e.  767,  1037;  Buicell  v.  Bomell,  104  CaJ. 
4S,  37  Pac  770,  772:  Smith  v.  Bmith.  113 
Cal.  208,  4e  Pac.  332;  Pemi.  Spec.  Pert,  of 
Contr.  If  288,  303-312;  Cooper  v.  Petto,  21 
Cal.  400. 

If  part  of  an  entire  oontraot  cannot  be 
aped  ilea  11  y  enforced,  Bpeciflc  performance 
will  be  denied  in  Colo. 

Goring  v.  Xash,  3  Alk.  180;  Oervais  v.  Ed- 
tearda,  2  Drew,  &  W.  80;  Jiiakelt  v.  Haneock, 
7  De  Q.  M.  A,  G.  300;  Ogden  v.  Fossick,  4 
D«  0.  F.  ft  J.  420;  Herclwnta'  Trading  Co.  T. 
Banner,  L.  R.  12  Eq.  18;  Yoang  Lock  Vut 
Co.  V.  Broicnles  Ufg.  Co.  [N.  J.  Eq.)  34  Atl. 
947. 

The  entire  contract  for  a.  contingent  fee  li 
opposed  to  public  policy,  and  is  void. 

2  Bishop,  Marr.  Div.  ft  Sep.  {  OftC;  Green- 
hood,  Pub.  J'ol.  p.  400;  Beard  v.  Beard,  BS 
Cal.  354,  4  Pac.  223;  Senter  v.  Banter,  70 
Cal.  fll9,  11  Pnc  782;  Loveren  v.  Loveren, 
loo  Cal,  503,  30  Pac.  801;  Ifuckenburg  v. 
Holler,  20  Ind.  139,  92  Am.  Dec.  345;  Ham- 
illuA  V.  Baviilton,  80  111.  349 ;  Speck  v.  Dava- 
man,  7  Mo.  App.  105;  Bchmiedinff  v.  Doell- 
n€T,  10  Mo.  App.  373 ;  Jordan  t.  Westerman, 
e2Mich.l70,  28N.  W.  820. 

The  contract  cannot  be  ipeciflcally  en- 
forced, because  Mrs.  Freitas  received  no  ade- 
quate con  si  deration. 

Civil  Code,  !  3391 ;  Morrill  v.  Btierton,  77 
Cat.  114,  19  Pac.  190. 

The  contract  cannot  be  ipeciflcally  en- 
forced, because  it  is  unfair,  unjust,  uncon- 
scionable, and  iniquitous. 

Cooper  T.  Fena.  21  Cal.  403 :  Agard  v,  Val- 
encia, 30  Cal.  202;  Bntck  v.  Taclcer,  42  Cal. 
340;  8turgia  v.  Galindo.  60  Cal.  28,  43  Am. 
Eep.  2S!>;  Kelly  v.  Central  P.  R.  Co.  74  Cal. 
657.  10  Pac.  386 ;  Uathcws  v.  Davis.  102  Cal. 
202.  38  Pac.  358;  Pope  Ufg.  Co.  v.  Oormully, 
144  U.  S.  224,  30  L.  ed.  414, 12  Sup.  Ct.  Rep. 

ese. 

Vbb  Dyka,  J.,  deliVM^  the  opinion  of 

the  court ; 

The  appellant,  as  plaintiff,  sues  as  as- 
siirnee  of  a  contract  for  contingent  fees  in  a 
divorce  auit. 

Tbe  contract  In  question  is  as  follows; 

I  hereby  retain  and  employ  J.  H.  Long, 
Esq..  as  my  attorney,  to  a!ct  for  me  in 
all  matters  arising  or  growing  out  of  any 
divorce  proceediiii^  or  separAtion  with  my 
hu!>hand,  M.  T.  Freitas,  or  in  regard  to  the 
setttcmcnt  of  my  oommnnity  property  rights, 
SO  Jj.  R.  A. 


or  to  art  for  me  itt  regard  to  any  settle- 
ment, eonipromise,  or  other  disposition  of 
any  agreement  or  settlement  whicli  may  take 
place  lielM'een  myself  and  fny  said  husband. 
I  aju  about  to  commence  proceedings  Cor  ab- 
solute divorce  or  separation,  and,  whereas,  I 
desire  to  secure  ray  proper  proportion  of  tho 
community  property,  I  hereby  empower  and 
authorize  the  said  J.  B.  Long  to  do  whatever 
he  may  sec  fit  in  the  premiEtes  in  connection 
with  said  divorce  or  separation,  and  obtain- 
ing of  my  portion  of  the  community  proper- 
ty ;  and  I  hereby  agree  to  pay  to  the  said 
J.  H.  Ix>ng  one  third  I  %)  ot  all  amounts  re- 
covered or  received  by  me  by  reason  of  said 
or  any  action  commenced  in  my  behalf,  or  by 
reason  of  any  settlement,  compromise,  com- 
pact, or  agreement,  or,  in  fine,  by  any  reason 
whatHoever:  provided,  first,  however,  that  no 
compromise  or  agreement  can  take  place  or 
be  had  in  the  premises  without  first  obtain- 
ing the  written  consent  of  said  parties  here- 
to ;  and  I  further  a^ee  in  no  event  to  sub- 
stitute any  attorney  in  the  place  of  said 
Long  in  said  matters.  In  witness  whereof, 
the  said  parties  hereto  have  hereunto  set 
their  hands  aod  seals  this  24th  day  of  Octo- 
ber, 1893.  Ada  M.  Freitas. 
J.  H.  Long. 

The  court  below  found  that  the  said  James 
H.  Long,  one  of  the  parties  to  the  contract, 
at  the  time  of  malting  tbe  same,  was  an  at- 
torney at  law  admitted  to  practise  only  in 
the  superior  court  in  and  for  the  city  and 
count)  of  San  li'rancisco,  and  never  had  been 
admitted  to  practise  in  the  supreme  court  of 
the  state;  that  under  said  contract  said  Long 
commenced  an  action  in  the  superior  court 
in  and  for  said  city  and  county  of  San  Fran- 
cisco, in  the  name  of  saJd  Ada  M.  Freitas, 
against  her  husband,  Manuel  T.  Freitas,  for 
a  divorce  and  a  division  of  tjie  common  prop 
erty;  that  he  conducted  the  proceedings  in 
said  action  during  the  period  of  atmut  fifteen 
months,  mostly  in  taking  testimony  before 


the   c 


the  ( 
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lieen  referred  for  that  purpose,  and  the  tak- 
ing of  such  testimony  consisted  of  twenty- 
four  bearings  before  said  commissioner.  The 
testimony  so  taken  consisted  of  1,279  type- 
written paj^es  of  ordinary  size,  and  at  tbe  end 
of  said  period,  about  April,  1895,  the  plain- 
tiff in  said  action,  Ada  M.  Freitas,  became 
di BBS tis fled  wit^  her  attorney,  and,  with  the 
consent  of  said  attorney,  employed  Messrs. 
Delmaa  ft  Shortridge.  who  were  thenceforth 
aeiociated  with  said  Long  in  said  cause;  that 
thereafter  the  said  Long,  in  conjunction 
with  said  Shortridge.  of  said  firm,  drafted  an 
amended  complaint  in  said  cause,  and  there- 
after participated  in  two  hearings  before 
said  commissioner  in  the  takini;  of  testi- 
mony, but  that  he  did  not  participate  in  any 
furtJicr  hearing  before  said  commiosioner; 
that  during  the  month  of  Jure,  1890,  the 
cause  was  argued  in  the  superior  court  by 
■aid  Shortridge  on  the  testimony  taken  be- 
fore said  commissioner,  and  said  Long  did 
not  participate  in  said  argument,  and  did  not 
know  that  said  cause  was  set  down  for  argu- 
ment, or  that  any  argument  waa  made  there- 
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in.  until  everything  wu  concluded  and  tbe 
coinpromiHe  made,  but  that  he  never  refnaed 
to  render  any  services  requested  of  him  in 
the  cause;  that  some  eighteen  months  after 
Delmas  A  Shortridge  were  associated  in  the 
case,  and  when  the  decree  of  divorce  had  been 
granted,  a  corapromiae  as  to  the  property 
rights  was  arranged  between  the  plaintiff 
and  defendant  in  said  aetion;  that  by  the 
terms  of  said  compromise  the  defendant  in 
said  action  conveyed  and  transferred  to  the 
plaintiff  therein  two  pieces  of  real  estate  sit- 
uated in  the  city  and  county  of  San  Fran- 
cisco, alleged  to  be  of  the  value  of  910,000; 
household  furniture,  includinj;  a  piano,  of 
the  value  of  $1,500  and  upwards,  and  the 
■urn  of  $1,GOO  in  cash;  that  she  was  decreed 
tSO  per  month  as  permanent  alimony;  and 
thfit  during  the  pendency  of  the  divorce  caee. 
by  order  of  the  oourt.  said  Long  received  as 
counsel  fees  the  sum  of  $1,100  from  the  de- 
fendant in  said  action.  But  it  is  found  that 
this  order  wan  made  with  knowled^re  of  the 
existence  of  the  written  contract  in  question 
for  a  contingent  fee.  It  is  also  found  that 
■aid  Long,  although  not  admitted  to  the  su- 
preme court,  was  at  all  times  a  reputable  at- 
torney, and  competent  to  prosecute  or  man- 
BRe  any  action  before  the  superior  court,  and 
(hat  he  did  not  negliRenlly  or  otherwise 
nbxndon  the  case  of  the  defendant  Ada  M. 
Froitas,  in  the  said  superior  court :  that  said 
Long,  on  or  about  the  20th  of  July,  !894,  ex- 
ecuted and  delivered  to  the  plaintitf  an  as- 
signmpnt  and  transfer  of  said  contract  be- 
tween him  and  said  Ada  M.  Freitas,  Upon 
these  foi-ts  the  court  found,  as  a  conelusion 
of  law,  that  the  plaintiff  was  not  entitled  to 
recover  in  said  action,  and  ordered  judgment 
accordingly  in  favor  of  the  defendants.  An 
appeal  is  taken  from  the  judgment  so  en- 
tered, and  comes  up  on  the  judgment  roll. 
The  contention  on  behalf  of  the  appellant  ia 
thnt.  upon  the  farts  found  by  the  court,  the 
judgment  should  have  gone  for  the  plaintilT. 
The  judgment,  however,  is  sustainable  upon 
•everal  grounds,  and  fer  various  reasons: 

1.  Tliis  is  not  an  action  at  law  to  recover 
upon  the  contract,  or  for  damages  for  a 
breach  of  the  same,  hut  is  a  case  in  equity 
for  a  sppcillc  performance  of  the  contract 
in  question.  Specific  performance  cannot 
be  enforced  n^ainfit  a  party  to  a  contract  in 
any  of  ti\e  following  cases:  (1)  If  he  has 
not  received  an  adequate  consideration  for 
the  contract.  (2)  If  it  is  not  as  to  him  just 
utd  reasonable."  Civil  Code.  9  3391.  In 
Mon-ill  V.  F.oerson.  77  Cal.  114,  19  Pac.  100. 
it  ia  held  that,  while  there  was  a  considera- 
tion BulTLcient  to  support  the  contract  at  law. 
yet  there  was  no  adequate  consideration,  and 
that  consequently  a  court  of  equity  would 
not  specifically  enforce  it;  that,  although  be- 
fore the  Code  the  preponderance  of  authority 
was  that  tlie  mere  inadequacy  of  considera- 
tion, not  amounting  to  evidence  of  fraud,  was 
not  ground  for  refusing  specific  performance, 
yet  that,  under  the  provisions  of  the  Code, 
irvadequacy  of  consideration  is  made  a  dis- 
tinct groimd  for  refusing  specific  perform- 
ance. Mrs.  Freitas  did  not  receive  an  ade- 
qimte  consideration  for  her  promise,  and 
fiO  L.  R.  A. 


Ijon^  was  fully  compensatiJ  for  the  serricea 
he  performed.  It  appeared  tiiere  were  twea- 
tv-four  hearings  which  he  attended  before 
the  commissioner  in  taking  tcdtimony,  and 
thnt  all  the  testimony  taken  was  1,279  type- 
written pages,  or  about  50  pagee  at  a  session, 
which  would  not  be  a  very  hard  day's  work, 
to  say  the  least.  Uut.  at  the  r&te  the  aerv- 
ices  were  performed,  the  compensation  re- 
ceived amounted  to  nearly  $50  per  day.  It 
is  found  that  the  court,  in  making  the  atlna- 
ance  to  Mrs.  Freitaa  as  compensation  for 
Long  as  her  attorney,  knew  of  the  existence 
of  the  contract.  The  inference,  therefore,  is 
that  the  court  held  the  contract  lo  be  illegal 
and  void ;  otherwise,  the  allowance  was  roada 
squarely  in  the  teeth  of  several  decisions  by 
tliis  oourt  Sharon  v.  Sharon,  76  Cal.  1.  42, 
1(1  Pac.  346;  ReyticUU  t.  ReynoUU,  67  Cal. 
178.  7  Pac.  480;  While  v.  While,  86  Cal.  212, 
24  Pac.  1030.  In  the  Sharon  Case  there  was 
a  contract  for  a  contingent  tee.  aa  in  thia 
c.ise;  and  the  court,  without  deciding  wheth- 
er such  an  agreement  was  valid  and  enforce- 
able, says:  "Conceding  that  the  agreement 
cannot  be  enforced,  in  case,  a«  the  finaJ  re- 
sult of  the  litigation,  the  plaintiff  shall  real- 
ise a  share  or  portion  of  the  community 
property,  the  agreement  was  a  fact  which 
should  have  influenced  the  action  of  the 
court  below.  If  it  had  appeared  at  th«  hear- 
ing of  the  motion  that  Mr.  Tyler,  actuated 
solely  by  a  desire  to  vindicate  justice  and  th» 
good  najne  of  the  plaintiff,  had  promised  to 
prosecute  the  action  without  compenaation, 
that  he  waa  fully  oompetent  and  had  prose- 
cuted it,  the  circumstajicea  would  show  that 
ahe  had  no  necessity  for  money  to  pay  coun- 
sel. The  question  is  not  whether,  aa  be- 
tween the  parties,  counsel  ought  to  be  paid, 
hut  whether  the  wife  tuu  need  of  money  to 
prosecute  her  action.  ...  If  counsel 
bad  abandoned  her  cause,  it  might  perhaps 
have  been  necessary  for  the  court  to  provide 
the  plaintiff  meoBS  for  aecuring  legal  assist- 
ance." It  ia  fair  to  presume,  therefore,  that, 
aa  the  court  below  understood  the  matter, 
the  allowance  made  to  Long  as  the  attorney 
of  Mrs.  Freitaa  woa  made  as  if  no  contract 
had  existed.  At  any  rate,  it  was  a  reasona- 
ble compenaation  for  the  services  he  had  per- 
formed. In  Cooper  v.  Pena,  El  Cal.  403,  it 
is  said:  "Before  tha  court  will  act,  it  must 
be  aatiafled  that  the  contract  in  reasonable 
and  equal  in  ita  operation.  The  rule,  ma 
stated  by  Chancellor  Kent,  is  that  unices  the 
court  be  aatisfled  that  the  contract  ia  fair 
and  just  and  equal  in  all  ita  parts,  and 
founded  on  an  adequate  consideration,  it  will 
not  by  the  interposition  of  its  extraordinary 

?ower  order  it  io  be  executed."  In  Agani  v. 
(i!enpiVi,  39  Cal.  202,  it  ia  aaid:  "Another 
well-established  rule  in  courts  of  equity  is 
that  in  a  suit  for  the  apeciHc  performance 
it  muat  be  affirmatively  shown  that  the  con- 
tract is  fair  and  just,  and  that  it  would  not 
be  inequitable  to  enforce  it  The  court  will 
not  lend  its  aid  to  enforce  e,  contract  which 
is  in  any  respect  unfair  or  savors  of  <^preB- 
sion,  but  in  such  cases  will  leave  the  part? 
to  his  remedy  at  law."  See  also  Bnick  v. 
Tucker,  42  Cal.  346;  Bturgit  v.  OaliruUi,  59 
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Cal.  2S,  43  Am.  Rep.  230;  JCelly  v.  Central 
P.  R.  Co.  74  Cal.  657,  16  Pac.  386;  Uathewa 
■V.  Davit,  102  Cal.  204,  38  Pan.  358.  The 
plaintifl  in  this  action  seeks  to  recover,  not 
-only  one  third  of  the  real  and  personal  prop- 
■•rty  and  money  payincnt,  but  ftlso  one  third 
-of  the  allowance  for  permanent  support  or- 
•dered  to  be  paid  by  the  husband  to  the  wife  in 
tJie  divorce  suit,  and  aske  that  this  (Murt  de- 
creeaccording-Iy.andthajtaaid  Manuel T. Frei- 
"taa  be  oriiered  to  pay  over  to  the  plaintifT  the 
one  third  of  the  $50  per  month,  aa  the  same 
liecomes  due.  Aside  from  the  objection  that 
*  apecillc  performance  should  not  he  decreed 


is  case  as  to  the  permanent  alimony,  c 
lupport,  and  tne  p' 
■question,  Long  having  r 


rather 


ipport,  and  tne  personal  property  in 
Long  having  received  a  fair  com- 
pensation for  all  the  services  he  rendered  to 
the  plaintilT  in  the  divorce  suit,  his  assignee 
<if  the  contract  standing  in  no  better  position 
than  he  would,  it  would  not  only  be  inequita- 
1>Ie,  but  unreasonable  and  unjuat,  to  decree  a 
•pecific  performance  in  his  favor. 

2.  But  there  is  an  objection  to  the  en- 
forcement of  the  contract  more  radical  than 
the  one  just  considered.  The  contract  Ig  in 
JtA  nature  against  the  policy  of  the  law  and 
■contrary  to  good  morals.  The  law  does  not 
favor  divorce,  and  permits  it  only  for  ap- 
proved causes,  and  on  sentence  from  duly-es- 
"tablished  public  authority.  Therefore  any 
ftgrepment  for  divorce,  or  any  collateral  bar- 
saining  promotive  of  it,  ia  considered  un- 
lawful  and  void.  2  Bishop.  Mar.  Div,  A,  Sep. 
f  696;  Greenhood,  Pub.  Pol.  p.  400.  Under 
our  Code  either  husband  or  wife  may  enter 
4nto  any  agreement  or  transaction  with  the 
-other,  or  with  any  other  person,  respecting 
property,  which  either  might  if  unmarried. 
<^vi1  Code,  i  156.  Notwithstanding  this 
freedom  t^]  enter  into  any  contract  between 
themselves  or  with  other  persons,  it  has  been 
lield  in  this  state  repeatedly  that  an  agree- 
ment between  husband  and  wife,  founded 
upon  consideration,  to  withdraw  or  abandon 
a  defense  to  a  suit  for  divorce,  or  do  any- 
-thing  to  facilitate  procuring  the  same,  is  il- 
legal and  void.  Beard  v.  Beard,  65  Cal.  394, 
4  Pac.  220;  Senler  v.  Benter,  70  Cal,  Q19,  11 
Pac.  782 :  Loveren  v.  Loveren,  106  Cal.  509, 
-39  Pac.  801.  In  the  latter  case  the  follow- 
ing from  Phillips  v.  Thorp,  10  Or.  494,  ie 
■quoted  with  approval  r  "The  authorities 
•re  uniform  in  holding  that  any  contract  be- 
tween the  parties  having  for  it«  object  the 
dissolution  of  tlie  marriage  contract,  or  fa- 
cilitatini;  that  result,  aueh  as  an  agreement 
'by  the  defendant  in  a  pending  action  for  di- 
Torce  to  withdraw  his  or  her  opposition,  and 
to  make  no  defense,  is  void,  as  contra  bonot 
mora."  The  courts  of  other  statee  have  ex- 
preeaed  themselves  similarly  in  reiferenee  to . 
•nch  ooBtraets.  In  namilton  v.  Hamillon, 
W  111.  34S,  it  is  said:  "The  majority  of  the 
court,  however,  are  of  opinion  that  the  con- 
tract set  out  in  the  declaration  is  in  its  ee- 
-sence  and  character  against  public  policy, 
«jid  that  it  must  be  held  invalid  upon  that 

Cound.  While  divorces  ore  authorized  by 
w,  they  ought  not  to  be  encourag«d.  In 
tliia  emtract  there  is  no  expreas  agreemient ' 
"tiiat  the  husband  would  not  resist  Oie  appli-  ' 
«0  L.  R.  A. 


cation  for  a  divorce,  or  that  he  would  con- 
sent t«  a  divorce;  still  it  is  thought  that  to 
permit  such  a  contract  as  this  to  be  enforced 
in  the  courts  would  open  a  door  for  the  at- 
tainment of  divorces  by  collusion,  and  upon 
this  ground  the  decision  of  the  court  iu  sus- 
taining the  demurrer  to  the  declaration  ought 
to  be  Hustatned."  In  Uuokenburg  v.  Hotter, 
29  Ind.  139,  92  Am.  Dec.  345,  the  court  says: 
''The  special  contract  for  the  payment  of 
S200  was  contrary  to  the  policy  of  the  law. 
It  was  so  framed  as  to  have  eifect  only  oa 
condition  that  a  divorce  should  be  granted. 
Its  direct  tendency  was  to  interest  the  pres- 
ent plaintiff  in  procuring  a  divorce,  or  in 
foregoing  resistance  to  an  effort  by  his  wife 
directed  to  that  end.  The  marriage  relation 
is  not  thus  to  be  tampered  with,  and  the 
courts,  by  contract  of  trie  parties,  converted 
into  mere  registers  of  their  a^eement  for 
separation  from  the  bonds  of  matrimony.  ■ 
The  law  favors  marriage,  and  cannot,  there- 
fore, sanction  contracts  intended  to  promoto 
its  dissolution,  by  lending  itself  to  their  en- 
forcement. We  know  of  no  case  in  the  books 
in  which  such  an  appeal  to  any  court  to  com- 
pel the  fulfilment  of  such  a  contract,  or  ti> 
award  damages  for  its  breach,  has  been  suc- 
cessfully made."  In  Bchmieding  v.  Dottt- 
net;  10  Mo.  App.  373,  it  is  said  "that  any 
agreement  entered  into  between  husband  and 
wife  pending  a  suit  for  divorce,  or  in  con- 
templation of  suuh  a  suit,  whose  force  and 
effect  are  in  any  way  made  to  depend  uptm 
the  result  of  the  suit,  will  be  held  void,  be- 
cause of  the  motive  or  inducement  which  it 
ofTers  for  either  a  passive  consent  or  active 
aid  in  promoting  the  consummation  of  the 
divorce.  There  may  be  no  direct  evidence  of 
collusion  for  that  specific  purpose.  It  ie 
Butncient  to  vitiate  the  agreement  if  it  be  so 
framed  that,  in  order  to  an  enjoyment  of  it* 
benefits  by  one  party  or  the  other,  a  decree 
must  supervene,  lie  law  will  sustain  no 
act  whose  tendency,  whether  such  be  its  pur- 
pone  or  not,  is  towards  promoting  dissolu- 
tion of  majria^e." 

The  principle  recognized  in  these  and 
other  like  authorities  applies  with  equal 
force  to  a  contract  between  the  wife  and  an 
attorney,  where,  as  in  the  case  of  this  con- 
tract, the  enjoyment  of  its  benefits  by  one 
party,  to  wit,  the  attorney,  depends  upon 
procuring  the  divorce.  Several  cases  have 
been  before  this  court  in  which  there  were 
oontrtuits  similar  to  the  one  under  consid- 
eration,— for  instance,  Reynotdn  v.  Reynolds, 
07  Cal.  176,  7  Pac.  480;  iSftoron  v.  Rharon, 
7i)  Cal.  I,  42,  IB  Pac.  346.  and  White  r. 
White,  St;  Cal.  212,  24  Pae.  1030.  In  none, 
however,  was  it  necessary  to  determine  the 
question  whether  or  not  such  a  contract  be- 
tween a  married  woman  and  an  attorney,  in 
contemplation  of  divorce  proceedings,  I^ 
which  the  attorney  was  to  receive  a  share  of 
what  was  recovered,  was  lawful.  In  at  least. 
one  of  these  cases,  however,  it  was  inti- 
mated that  such  contract  was  considered  in- 
valid. Hut  in  some  of  the  other  states  the 
question  has  been  directly  decided  adverselj 
to  such  contract  Jordan  v.  Weaterman,  62 
Miob.  170,  28  N.  W.  826,  wae  suoh  a  ease. 


Oaufobnia  Sopsuu  Court. 
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There  the  plaintilT,  on   the   iaj  aha  oom- 

menced  the  proceeding  ogainet  her  husband 
lot  divorce,  entered  into  a  written  contract 
with  defendants,  who  were  ■.ttornejs,  by 
nrhichahe  retained  them  to  prosecute  the  suit, 
and  to  pay  the  defendants,  u  compensation 
for  their  gerviccB  and  costs  whidi  they  were 
to  advance,  irhntever  sum  the  husband 
should  be  compelled  to  pay  by  the  court  or 
otherwise.  The  husband,  by  himself  and 
counsel,  endeavored  to  effect  a  settlement 
and  reconciliation;  but  the  defendants,  aa 
plaintiff's  counsel,  resisted  such  efforts  until 
the  husband  paid  over  to  them,  as  coets,  ali- 
mony, and  eipensee,  the  sum  of  $4,600.  The 
divorce  was  obtained,  and  the  defendants 
paid  to  the  plaintiff  half  of  the  sum  received, 
and  retained  the  balance  under  the  terms  of 
their  contract.  The  plaintiff  brought  the 
suit  in  queution  to  recover  the  balance  of  the 
money  ^id  over  by  the  husband  lo  defend- 
ants. The  supreme  court  of  Michigan,  in 
passing  upon  the  contract  in  question,  says: 
"Such  contracts  are  against  public  policy 
[or  another  reason:  Public  policy  is  in- 
terested in  maintaining  the  family  relatian. 
The  interests  of  society  require  that  those 
relations  shall  not  be  lightly  severed,  and 
that  families  shall  not  be  broken  up  for  in- 
adequate causes  or  from  unworthy  motives ; 
and,  where  differencee  have  arisen  which 
'  threaten  disruption,  public  welfare  and  the 
good  of  society  demand  a  reconciliation,  if 
practicable  or  possible,  Contrscte  like  the 
one  in  question  tend  directly  to  prevent  such 
reconciliation,  and,  if  legal  ajid  valid,  tend 
directly  to  bring  around  alienation  of  hus- 
band and  wife,  by  offering  a  strong  induce- 
ment, amounting  to  a  premium,  to  induce 
and  advise  the  dissolution  of  the  marriage 
ties  as  a  method  of  obtaining  relief  from 
real  or  fancied  grievances,  which  otherwise 
would  pass  unnoticed,"  Contracts  for  con- 
tingent fees  paid  attorneys  were  not  toler- 
ated at  aJl  at  common  law,  but  in  this  and 
perhaps  most  of  the  states  «ucb  contracts 
are  wlowed,  if  not  favored.  Tliis  is  on  the 
ground  that  otherwise  a  party  without  the 


means  to  employ  an  attora^  and  pay  faia  fe»- 
certain,  and  banng  a  meritorious  cause  of 
action  or  defence,  would  And  himself  power- 
leas  to  protect  his  rights,  lu  divorce  cases, 
however,  the  law  lias  taken  care  that  the 
wife  shall  not  be  without  assistance,  in, 
proper  cases,  either  to  prosecute  or  defend 
such  actions.     The  court,  in  its  discretion. 


only  to  support  herself,  but  also  to  prose- 
cute or  defend  Uie  action,  and  is  given  am- 
ple power  to  enforce  such  order.  The  rea- 
son or  necessity,  therefore,  does  not  exist  in- 
such  cases,  an  in  the  others,  for  allowing  con- 
tingent attorney's  Iet»,  and,  Where  the  rea- 
son ceases,  the  rule  or  law  also  oeases.  By 
the  oontract  in  question  tJie  attorney  was  t^ 
have  a  portion  of,  or  an  interest  in,  the  ooid- 
munity  property  to  be  recovered,  and  a  divi- 
sion of  the  community  property  could  talc*- 
place  only  upon  a  dissolution  of  the  mnr- 
rioge.  Civil  Code,  8  146,  This  proapectiv*- 
share  in  the  community  property,  being  th» 
greater  interest,  was  the  controlling  consid- 
eration on  the  paJt  of  Long.  Hence  he  wa» 
directly  and  greatly  interested,  not  only  in- 
preventing  any  reconeiliation,  but  in  bring- 
ing about  a  divorce.  As  he  assigned  thi» 
contract  before  the  same  had  been  performed 
on  his  part,  the  plaintiff  also  became  in- 
terested with  him.  By  a  process  of  assign- 
ments this  interest  might  be  extended,  aa- 
the  exigencies  of  the  ca«e  might  require,  so- 
as  to  include  many  persons  of  means  and  in- 
nuence  who  would  lend  their  assistance  in 
the  accomplishment  of  the  same  purpoee,— 
in  other  words,  create  a  brokerage  and  fom 
a  syndicate  in  the  business  of  contingent  di- 
vorce contracts.  We  think  the  policy  of  the- 
law  is  ngainat  nl!  contracts  of  the  kind,  that 
they  should  be  held  illegal  and  vend,  and  that, 
the  courts  should  refuse  to  aid  their  enforce- 

Judgment  affWmei. 

We   concur;     HuTiflo«,J, ;    OMrontta,. 
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•HendDote  by  Iha  Cocbt 


lire  of  ber  husband,  she  It  entitled   to  thr- 

proceeds  ot  the  policy,  nolwIthstandlDg  a  di- 
vorce obtained  by  her  before  his  deatb. 

(Uay  22,  IBOO.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
C-ounty  to  rpview  a  judement  affirminc 
a  judgment  ot  the  Court  of  Common  Pleaa  in- 
favor  ot  defendants  in  an  action  brought  to- 
recover  the  amount  alleged  to  be  due  on  » 
life  Insurance  policy.     Affirmed. 


OrHnary  poOciet  of  Hfe  ItuumiKW. 

As  a  senersT  mle  the  wife's  Interest  In  an 
ordlnarj-  poller  ot  Insuraace  payable  to  ber  la 
not  sSeFicd  by  divorce,  a  dlstlnctliMi  belXK  mada 
SO  L.  R.  A. 


between  sacb  policies  and  benent  eertUlcates. 
Thus,  In  Orego  v,  Grego  (Ulss.)  28  So.  SIT.  In 
whicb  the  Interest  of  the  wife  In  an  ordinary 
policy  of  Insurance  payable  to  her  Is  held  to  bn 
a  vested  Interest  vhlch  ciinnot  be  raorelcd  by 
tbc  court  on  decreeing  n  divorce  at  the  suit  of 
her  husband,  the  court  says :  "Divorce  has  na- 
effect  upon  that  property  whldi  Is  the  wlte'» 
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Statement  ^  (he  Conrti 

The  plajntifif  in  error,  as  ad 
George  P.  Overhiser.  deceased,  brought  B 
in  tbe  court  of  cominon  pleaa  against  Ni 
Overhiaer   and   the   Mutual   Life   Insure 
Company  of  New  York  for  the  recovery  of 
(2.000  on  a  policy  of  ineuranee  on  the  life  of 
her  intestate.     The  ctnupany,  admitting  its 
liability,  made  afGdavit  that,  without  collu- 
sion with  it,  the  money  due  on  the  policy 
was  claimed  by  Nena  Overhiter,  and  asked 
that  it  be  discharged.     'Die  cause  wa«  sub- 
mitted to  the  court,  on  the  motion  of  Nena 
Overhiaer,  for  judgment  on  the  pleadiT^. 


Hie  material  fiuita  alleged  In  the  pleadings 
are  that  on  the  15th  of  January,  1805,  in 
consideration  of  a  premium  of  $0T.tJ4  to  be 
paid  annually  during  life,  the  company  ex- 
ecuted a  policy  for  $2,000  on  the  life  of 
George  P.  Ovtrhiger,  payable  "unto  Nena 
Oveihiser,  wife  of  George  P.  Overhiser,  of 
Montrose,  in  tie  county  at  Montrose,  stat« 
of  Coloraldo,  if  living;  if  not  " -----    •-   "--- 


adr 


At 


the  time  of  the  execution  of  the  policy  Georgv 
P.  Overhiser  and  Xena  Overhisir  were  hus- 
band and  wife.  On  the  Ttli  of  June,  1805,  in 
a  suit  voluntarily  instituted  by  her,  she  was 


ThJg  li  not  a  poller  la  a  bene- 
wha«e  constitntlOD  and  laws  ex- 
press] r  auihorlifl  lbs  member  to  ebsage  tbo 
beneflclarr  at  will.  .  .  .  Tbis  la  an  ordl- 
nar;  Life  pollej,  under  the  eipress  terms  of 
Whlrh  tbe  wbole  beneSclal  Intereat  was  Testrd 
■OlelT  la  tbe  appellant  [wlfel-  Neither  the  ap- 
pellee Dor  tbe  coorts  can  take  that  wblch  was 
hers  snIelT  tram  her.  That  would  be  depriv- 
ing her  of  her  propertf  without  due  process  ol 
Uw," 

Bo,  also,  la  tba  ease  of  Order  of  Rsllwa;  Con- 
ductors t.  Koster.  S5  Uo.  App.  ISS,  InvolvlDg 
tbe  proceeds  ol  a  beneHt  cerllQcale,  the  court 
mdopted  a  portion  of  the  iRngui^  of  the  trial 
court  dlstlnKuUhlng  between  beDeflt  certlflcates 
«Uid  ordlnarr  Insurance,  saving  that  the  rule 
ot  the  law  of  Insurance  that  If  one  bSTe  sn  In- 
surable Intereat  at  the  date  of  the  poller  the 
policy  Is  not  vitiated  b;  the  termination  of 
that  Interest,  doea  not  applj  In  a  case  like  tbii. 

Likewise,  a  pollc;  of  life  Insurance  original!]' 
Talld  becsuae  of  the  Insurable  Interest  of  tbe 
wife  In  tbe  lite  of  her  husband.  Is  not  avoided 
by  the  cessatloo  of  such  Interest  bj  tbeir  sub- 
•Ojueiit  divorce.  Connectlcnt  Mut.  K  Ina  Co. 
T.  SchSdfer.  M  D.  8.  407,  24  L.  ed.  2et. 

So,  In  UcKee  v.  PhiPDli  Ina.  Co.  2g  Mo.  S8S. 
TB  Am.  Dec.  129.  which  was  an  action  to  re- 
cover premiums  paid  b;  a  wife  lor  Inaurance 
on  her  busband'a  life  taken  oat  by  her  before 
divorce,  and  for  damages  (or  breach  of  the  con- 
tract, on  refusal  of  tbe  company  to  receive  fur- 
ther premlams,  tbe  eonrt  expressed  tbe  opinion 
that  as  It  was  his  duty  to  rapport  their  child. 
although  In  bar  custody,  she  could  Inrare  h la  lite, 
and  said  that  a  prnvlrion  might  be  decreed  her 
for  support'  to  be  paid  by  tbe  husband,  wblch 
woald  make  her  a  creditor  with  an  undeniably 
Inaurable  InteresL 

And  the  provision  of  a  charter  of  an  Icsur- 
ance  company  that  policies  of  Insurance  Issued 
by  It  expressed  to  be  for  the  beneQt  of  a  married 
woman,  whether  effected  by  heraelf  or  her  hus- 
band, shall  Inure  to  ber  separate  use  and  baueQt 
Independently  of  her  huaband  and  his  represen- 
tatives and  creditors,  enables  the  husband  to 
make  s  lawful  gift  for  her  sole  and  separate  use 
and  benellt,  over  whlcb  he  has  no  control  on  ber 
subsequent  divorce ;  and  the  proceeds  of  a  pald- 
np  policy  lasned  on  sarrender  by  her  of  tbe  orig- 
inal policy  and  payment  ol  the  Interest  call 
and  payment  ot  all  subsequent  calls  but  one 
wblch  ber  former  husband  paid,  belong  to  tbe 
representative  of  her  estate,  and  not  to  the  rep- 
resentallTo  ot  her  husband.  I'binnlx  Mut.  I* 
Ins.  Co.  T.  Dunham,  49  Conn.  TB,  33  Am.  Bep. 
14. 

In  Manhattan  L.  Ins.  Co.  v.  Smith.  44  Oblo 
St.  isa.  S8  Am.  aep.  806.  6  N.  E.  41T,  a  recov- 
ery was  had  by  a  wife,  who  had  separated  from 
ber  husband  and  brought  aa  action  for  alimony 
under  the  statutes,  on  a  policy  ol  Insurance 
taken  nut  for  her  beneHt  prior  (bereto  on  hei 
liQ  L.  R.  A. 


application  and  paid  for  by  ber  through  ber 
husband.  The  question  as  to  Ihe  effect  ot  her 
Insurable  Iniereat  or  rights,  however,  was  not 


But  In  Goldsmith  t.  Union  Mut.  L.  Ins.  Co. 
IS  Abb.  M.  C.  325.  wblch  wna  an  action  to  re- 
form on  the  ground  ot  mutual  mistake,  a  policy 
ot  insurance  "For  the  sole  and  separate  use  and 
beneni  of  his  lappllcant'sl  wife."  naming  her, 
by  tbe  addition  of  a  clause  making  the  inauranca 
revert  In  eaae  ot  her  divorce  for  her  adultery, 
tbe  court  says  that  It  would  be  aufflclent  It  It 
read  tor  her  sole  and  separate  use  so  long  sa 
sbe    remain    his    wife,     "which    Is    really    but 


ut  In  the  policy  II 
[mating  that  tbe  el 
}  take  ber  out  ot 


'Ct  ot  tbe  divorce  would  b* 
:be  terms  of  tbe  policy—' 
would   no   longer  he   hia 


The  general  rule  aa  fo  benefit  certlflcates  la 
that  the  relation  of  wife  must  exist  st  the  IHn* 
of  tbe  Uuaband's  death  to  entitle  ber  to  claim 
any  Iniereat  tbcreunder 

A  wife  who  obtains  a  divorce  from  her  bus- 
band,  and  marries  another.  Is  not  entitled  to  tbe 
proceeds  ot  a  benefit  certificate  In,  e  benetlt  aa- 
soclalion  ot  wblch  her  toroiGr  hushand  was  a 
member,  tbe  laws  ot  which  designate  tbe  fam- 
ilies, widow,  children,  and  mother,  aa  those  for 
whose  benefit  the  organisation  la  Intended,  and 
provide  that  no  benellt  shall  be  payable  to  any- 
one not  having  an  Insurable  Interest  In  the 
life  of  the  mnnber.  as  her  status  aa  wife,  be- 
ing the  main  Inducement  to  the  Inaurance,  and 
not  a  mere  description  ot  tbe  peraon,  must  es- 
1st  at  bis  death  to  entitle  ber  tberelo.  Order 
at  Railway  Conductors  v.  Kosler,  56  Mo.  App. 
IBS.  dlstlQgulshlng,  on  the  ground  that  be  was 
under  no  obligation  to  auppurt  her  and  there 
were  no  cbltdren  ot  tbe  marriage  living,  Ihe  case 
Dt  UcKee  v.  Fbienlx  Ins.  Co.  28  Mo.  38:1,  Tfr 
Am.  Dec.  129. 

Ho.  a  divorced  wife,  although  for  tbe  hus- 
band's fault,  designated  as  a  beneflciary  In  a 
beneHt  certificate,  doea  not  at  his  death  sustain 
tbe  relation  of  hlB>  ot  a  member  ot  his  family 

fits  payable  by  a  mutual  relief  association  or- 
ganlied  to  give  aid  to  the  families  and  heirs  of 
deceased  members,  and  the  by-laws  of  which 
provide  tor  tbe  payment  of  the  balance,  after 
payment  of  funeral  expenses,  to  the  persona 
designated  by  the  member  In  bis  application, 
provided  such  person  or  persons  are  bein  or 
members  of  his  family.  Tyler  v.  Odd  Fellows 
Mut.  Relief  Asao.  14fi  Maaa.  134,  13  ;«.  G.  300. 
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«li9o)uialy  divoieed  from  SRJd  Qeotge  P. 
OverliiK«i'.  Ue  died  June  H,  16Q6,  and  lel^ 
tera  Ustaroentary  were  iuued  to  the  plain- 
tiff. The  laat  premium  on  eaid  policy  was 
paid  by  the  beneficiary.  The  court,  upon 
these  facta  alleged  in  tlie  pleadings,  ad- 
judged the  proceeds  of  the  policy  to  Nena 
Ovf^rhiaer.  This  judgment  was  affirmed  by 
the  circuit  coui't. 


Mr.  I.  C.  BobiMtm,  Jr^  for  plaintiff  ia 

The  policy  provided  that  the  same  waa 
payable  to  Nena  OverhJHer,  wife  of  George  P. 
Overfiiser,  .if  living  at  the  time  of  his  death. 

Defendant  does  not  come  under  the  terms 
of  the  policy.  She  can  have  no  interest  in 
the  pcdicy.  The  policy  is  made  payable  to 
the  wife  of  Georgo  P.  Overhiser,  if  living  as 


wife  oF  a  member  of  s  mi 
iMDeflt  Bocletj  waa  beld  not  entttlHl  < 
Jn  tbc  fund  psrsblp  by  tbe  soi'let;  to  b 


In  Leaf  v.  Leal,  S2  Kt-  166,  IT  8.  W. 
ee4,  however,  a  dl  to  reed  wife,  to  wbom 
prior  to  the  divorce  a  beneSt  certiorate  wbb 
delivered,  and  who  had  pnld  for  keeping 
up  the  BRme,  and  on  the  grantlnt  of  the  di- 
vorce had  divided  wltb  her  busband  the  estate 
to  which  the  then  bad  title,  on  the  Idea  that 
she  was  vested  with  a  beDeflelal  Interest  In  the 
fond  arlaini  from  such  beoellt  cert  Ideate  In  an 
order,  one  of  the  main  objects  of  whlcb  waa  to 
make  provJalon  for  the  widow  and  children 
dependent  upon  the  member,  waa  held  eutltled 
to  the  proceed*  for  herself  and  minor  chlldrea 
as  asalost  adult  children  not  dependent  upon 
the  member,  claiming  under  a  certificate  Issued 
■obsequent  lo  her  refusal  to  surreuder  her  eer- 
tlBcate.  But  the  decision  Is  placed  on  the 
grouDd  ot  tbe  equities  of  the  case,  and  the 
court  considered  It  unneceBsary  lo  determine 
the  corrects eaa  of  the  doctrine  that  an  Imur- 
ance  on  the  llfs  of  the  husband  for  the  benefit 
of  tbe  wife  la  cot  forfeited  bj  a  Bubs«|uet 


dl- 

ID  Hejman  v.  Meyerhoff,  IS  W.  N.  C.  212,  In 
which  a  divorced  wife,  guardian  of  minor  sons 
of  a  deceased  member  of  a  benefit  order,  filed 
a  bill  to  recover  for  such  minors  death  beneflls 
from  tbe  order,  It  was  contended  bj  plaintiff's 
attorneys  that  the  effect  of  the  divorce  a  tiln- 
ctilo  mntrimofiM  was  tbe  same  as  death,  and 
that,  theretore,  the  endowmeDt  waa  payable  to 
the  guardian  of  tlie  children  onder  the  general 
laws  providing  tliat  one  half  the  fund  must  be 
Klven  to  the  widow,  and  that  If  there  Is  no 
widow  and  the  member  has  made  no  provision 
lor  tbe  parment  thereof,  the  amount  of  the 
funds  aball  be  paid  to  the  children.  If  there  be 
any,  or  their  legal  guardian,  while  tbe  attorneys 
for  the  order  contended  that  tbe  decedeac  must 


tbe  I 


mil,  In  whii 


luld  designate  to  wh 
ven,  and  that  the  e: 
1  he  bequeathed  the 
■    1  there  ~ 


The 


tered  a  decree  (or  plalotlD,  thus  Indicating  lis 
opinion  that  the  effect  of  absolute  divorce  waa 

widow  of  tbe  member  In  existence.  There  seems 
to  have  been  no  attempt  on  tbe  part  of  the  di- 
vorced nife  to  assert  any  personal  claim. 

So.  In  Grand  Lodge   O,   of  8.  of  H.  v.  laelt 
(Ten.  Civ.  App.)  37  8.  W.  377,  on  the  luterven- 


chlld  b 


I,    It    T 


1  held  t 


e  benefits  psysble  at  the  death  of  the  husband, 
wbo  bPcame  a  member  of  a  benefit  order  after 
the  diTOToe.  belonged  lo  tbe  cblld  and  not  to 
a  brother  of  the  deceased  named  as  benedclaryi 
UDder  a  charter  provision  limiting  beneficiaries 
to  L.  R.  A. 


to  widows,  orphana,  or  legatees  ot  deceased 
members,  "the  child  being  the  only  person  wbo 
can  receive  the  benefit  under  tbe  charier."  But 
It  does  not  appear,  bowever,  that  there  waa  any 
attempt  on  tbe  part  of  the  divorced  wife  to  make 
a  persooal  claim  as  widow,  or  that  tbe  effect  at 
the  divorce  cm  her  rights  was  considered,  other 
than  what  may  be  Inferred  from  the  general  Ian. 
guage  of  the  court  quoted  above. 

And  In  Grand  Lodge  A.  O.  n.  W.  v.  Kohler, 
lOS  Mich.  121.  63  N.  W.  897,  the  fact  that  a 
benefit  certificate  had  been  banded  to  tbe  mem- 
ber's wife  for  safe  keeping,  who  aubsequenily. 
after  divorce,  refused  tu  surrender  tbe  same  to 
permit  a  change  of  beneficiary,  waa  held  not  to 
eatabllsh  a  gift  or  an  Intention  to  part  with  th« 
member's  right  to  make  a  change  of  heneflclary. 
BO  that  a  ceatameatary  dlspoaltlon  or  the  pro 
ceeda  was  austalned  as  against  her  claim  thereto. 
Bat  the  effect  of  the  divorce  on  her  rights  la 
not  discussed,  and  does  not  aeem  to  have  been 
expressly   raised. 

Fjven  where  tbe  constitution  and  laws  of  a 
beueflt  association  provide  that  a  change  of 
benellclary  cannot  be  made  without  the  consent 
at  the  designated  beDellclary.  It  would  aeem  that 
tbe  right  of  the  wife  ao  designated  would  be  de- 
feated by  the  decisions  In  Order  of  Etallway  Con- 
ductors V.  Koster,  CS  Mo.  App.  186,  and  Tyler 
V.  Odd  Fellows'  Mut.  Relief  Aaso.  145  Maaa  1S4, 
IS  N.  E.  360.  making  the  existence  ot  her  rela- 
tion to  the  memlwr  at  tbe  time  of  his  death  es- 
sential thereto. 

ChamcteT  of  Hvorcc. 

A  wife  who  secures  a  divorce  a  mema  tt 
thoro,  the  effect  of  whieb  is  only  to  compel 
them  to  live  apart,  and  deprives  him  of  his 
control  over  her,  and  does  not  dissolve  thelt 
marriage  bond  or  change  their  relations  as  to 
property,  t>ecomes  hia  "widow"  upon  hia  death 
io  ee  to  he  entitled  to  tbe  proceeds  of  a  benefit 
certificate  la  which  she  Is  designated  aa  beue- 
Qriary,  paid  for  by  her  and  taken  by  him  al  her 
request  as  member  of  a  corporation  organlied 
under  a  statute  which  aatborlsea  the  organisa- 
tion of  corporalionB  to  raise  funda  only  for  the 
purpose  of  aaslstlug  widows,  orphans,  and  other 
relatives  of  deceased  members  and  others  de- 
pendent upon  them.  Supreme  Council  A.  L. 
ot  H,  v.  Smith.  46  N.  J-  Eq.  466,  17  Atl.  770. 

Bee  alBO  contention  In  Herman  v.  UeyerboS, 
IS  W.  N.  C.  212,  as  to  divorce  a  vtaculo  molrl- 

It  would  aeem  unquestionable  that  a  divorced 
wife  for  whose  aupport  provision  Is  made  by 
the  decree,  to  be  paid  by  the  husband,  would 
■till  be  dependent  upon,  or  at  least  a  creditor 
of,  ber  husband,  as  suggested  In  McKee  v.  Pbm. 
nil  Ins,  Co.  28  Mo.  383.  TO  Am.  Dec.  128, 
so  as  to  bring  ber  within  the  declaloDs  requir- 
ing the  existence  ot  her  Insurable  Intereat,  not 
only  at  the  time  of  ber  designation  as  benell- 
elary.  bat  at  the  death  ot  the  member. 

Cases  ot  separation  by  agreement,  without 
any  Judicial  determination  or  proceeding  what- 
ever, are  not  covered  by  thia  note.      1,  H.  W. 


,  Google 


1M0. 


OVKRHISKR  T.   HOTUAT.  LiPK  INH.  CO. 


tan 


hit  wife  at  Uie  time  of  hie  deatli;  if  not, 
tlien  to  his  executors,  administrators,  or  as- 
tigtta.  Defendant  waa  not  the  ^idoir  of 
George  P.  Overhiaer  at  hit  death;  ghe  was  a 
divorced  tromaD. 

Charlton  v.  Miller,  B7  Ohio  SL  298,  22  Am. 
Rep.  307. 

^e  divorce  was  not  a  mere  separation  and 
divorce  a  munta  et  thoro,  but  it  was  an  ab- 
solute divorce  vinculo  matrimonii,  and  both 
in  law  and  b7  the  express  terms  of  the  de- 
cree the  bonds  of  matrimonj  were  abeolute- 
Ij  severed  and  dissolved,  and  esch  of  the 
parties  absolutely  freed  from  eiLoh  and  every 
obligation  to  a  claim  upon  one  another  aris- 
ing; from  the  marriage  tie. 

Bishop,  Marr.  t  Div.  !  607a;  Bell  t.  Smal- 
ten,  45  N.  J.  Eg.  478,  and  note,  18  At).  17; 
Barrett  v.  Faihnq,  111  U.  B,  623,  28  L.  ed. 
S0.>.  4  Sup.  Ot.  Rep.  608;  2  Nelson,  Marr. 
Div.  ft  Sep.  }  1034;  FUiohcr  t.  Ifonroa,  14G 
Ind.  56,  43  N.  E.  10S3;  Stenart,  Mart,  ft 
Div.  I  430;  WeatKerford  v.  MaOrooklin,  17 
Ky.  L.  Rep.  1207,  34  8.  W.  24, 

A  divorce  from  the  bonds  of  matrimony  is 
the  aune  as  death. 

Beyman  v.  Megerhoff,  la  W.  N.  C.  212; 
^m;;v.  Bake,  6  Watta,  131;  Miltimorv  t. 
Miltimore,  40  Pa.  161 ;  Flory  v.  B«ck«r,  2 
Pa.  St.  470,  46  Am.  Dec  010. 

No  one  can  have  an  ioBUTaaoe  on  the  life 
of  another,  unless  he  has  an  interest  in  the 
continuance  of  that  life. 

Stevena  v.  tVorren,  101  Mass.  664;  Bevin 
T.  Connecticut  jfut.  L.  Int.  Co.  23  Conn.  244; 
May,  Ins.  i  117 ;  Ii'rankUn  h.  In*.  Co.  v.  Hai- 
rard,  41  Ind.  117,  13  Am.  Sep.  313;  Bute  v. 
Mutual  Ben.  L.  Int.  Co.  23  N.  Y.  616. 

The  contract  of  insurance  provided  tiiat  it 
was  payable  at  the  death  of  the  assured  to 
his  wife,  and  not  to  some  other  person  nbo 
WHS  a  stranger  to  the  policy. 

Ryan  v.  llolhineiler,  50  Ohio  SL  695,  35  N, 
E.  670 ;  Gats  v.  United  Statei  L.  Ina.  Co.  3 
Ohio  N.  P.  216. 

The  written  contract  controls  the  inten- 
tions of  the  parties. 

Greenl.  Ev.  H  277,  278,  282;  Warren  t. 
Wkeeltr,  B  Met.  07;  Bigelou?  v.  Oollamore, 
6  Gush.  220;  Harper  v.  Gilbert,  6  Cuah.  417; 
Titut  V.  i'yie,  10  Ohio  St.  445 ;  Pottg  v.  Rid- 
er, 3  Ohio,  70,  17  Am.  Dec.  681 ;  Collint  v. 
Bwkeye  State  Int.  Co.  17  Ohio  St.  215,  93 
Am.  Dec.  612;  Ohio  Xat.  Bank  v.  Cook,  38 
Ohio  St.  442;  Wilton  v.  Bailey,  1  Handy 
(Ohio)  177;  Robiriton  v.  Kanawha  TMey 
Bank,  68  Am.  R^.  829,  44  Ohio  St.  441,  8  N. 
E.683. 

Tha  beneficiary  is  now  estopped  by  ber 
own  conduct,  and  by  matter  of  reoord,  to  re- 
cover said  iUBuranoSL 

Weidnunn  v.  Weidman,  67  Ohio  St  101,  48 
K.  E.506. 

Metrrt.  Jakm>*n  *  XbtTi  for  defendants 
In  error: 

Connecticut  Mttt.  L.  Int.  Co.  v.  Bchaefer, 
94  U.  S.  467,  24  L.  ed.  261,  is  on  all  fours 
with  the  case  at  bar. 

The  decree  of  divorce  does  not  affect  tlie 
beneHciary's  right  to  tiie  proceeds  ot  tbt  pol- 
icy. 
60L.  R.  A. 


A  benedciary  of  a  policy  of  life  insuranL'O 
has  a  vested  interest  in  it,  and  such  interest 
cunnot  be  devested  without  the  consent  ot 
such  beneficiary. 

Central  Nat.  Bank  v.  Hume,  128  U.  S.  200, 
32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41 ;  Manhattan 
L.  Init.  Ca.  V.  Smith.  44  Ohio  St.  1G3,  58  Am. 
Kep.  SOO,  5  N.  E.  417  ;  Bliss.  UU  Ins,  55  337, 
34.1.  571;  Cooke.  Life  Ins.  i  121. 

'lie  beneficiary  need  have  no  insurable  in- 
terest in  tJ\e  life  of  the  insured. 

Campftell  v.  A'eio  England  Mut.  L.  Int.  Oo. 
9^  Mass.  381;  Provident  L.  Int.  &  Invett. 
Co.  V.  Bavni,  29  Ind.  236. 

Insurable  intereet  at  the  inception  of  tha 
contract  is  all  that  is  necessary. 

Cooke,  Life  Ins,  i  84,  pp.  i03,  104. 

A  contract  of  life  insurance,  valid  in  ita 
inception,  is  not  avoided  by  the  cessation  ot 
interest  in  the  life  insured. 

Phasnim  Mvt.  L.  In*.  Co.  v.  Bailey,  U 
Wall.  616,  20  L.  ed.  601;  Trenton  Jfut.  L. 
<£  F.  Int.  Co.  T.  Johnton,  24  N.  J.  L.  670; 
Bliss,  Lite  Ins.  I  30;  Mutual  L.  In*.  Oo.  V. 
AUm,  138  Mass.  24,  62  Am.  Rep.  246. 


Nena  oiverhiser  was  named  in  tha  policy 
as  like  beneficiary,  and  the  words  "wife  of 
George  P.  Overhiscr"  wore  descriptive  only. 
TTie  policy  defines  in  eiprees  terms  the  only 
condition  upon  which  it  should  be  payable  to 
the  administrator  of  George  P.  Overhiser, 
ctz.,  that  Nena  should  not  be  living  at  tbs 
time  ot  his  death.  It  contains  no  terms  in- 
dicating that  her  right  to  the  fruits  of  tha 
policy  is  conditioned  upon  her  remaining  his 
wife.  The  policy  was  executed  to  him,  and 
the  presumption  is  that  it  was  upon  his  ap- 
plication. But,  it  tha  insurance  was  effect- 
ed by  her.  she  had  at  the  time  an  insurable 
interest  in  his  life,  and  the  contract  would 
not  become  void  by  the  termination  of  tha 
marital  relation  before  his  death.  The  oon- 
cluaion  ot  the  courts  below  is  in  accordanca 
with  settled  principles.  Connecticut  Mut, 
h.  Int.  Co.  V.  Schaefer,  94  U.  S.  457,  24  L.  ed. 
251 ;  CentroZ  iViil.  Bank  v.  Hume,  128  U.  8. 
195.  32  L.  ed.  370.  9  Sup.  Ct.  Rep.  41. 

juff^nient  a^rmed. 


Mary  FINN. 

(60  Ohio  St.  S18.) 

I.     Tli«  provisions  ot  ■  poller  "t  are 

■HesdDotes  br  tbe  Court, 


NOTB,— For  provisions  In  Insurance  u  to  ar 
bltratlou  in  senecsl,  see  Hutcblnson  v.  Liverpool 
ft  L.  A  0.  Ids.  Co.  (Mass.)  10  L.  R.  A.  G5S,  sn<i 
Mts;  Walner  v.  Hllford  Hut.  F.  tna  Co 
(Mass.)  11  L.  S.  A.  !39S.  and  aofs;  Badenfcld 
v.  Ussssphoietts  Mut.  Accl.  Asso.  (Mass.)  IS 
L.  B.  A.  263;  Kinney  t.  Bsltlmore  &  O.  Em- 
ployeea'  Asso.  (W.  Va.)  IB  I,.  R.  A.  142;  Ger- 
man Ina  Co.  V,  Eddy  (Neb.)  10  L.  R.  A.  TOT; 
Chapman  v.  Roekford  Ins.  Co.  (Wis.)  28  L.  R. 
A.  406 :  Ulckerson  v.  German-Americin  Ina,  Co. 
(Tenn.)  S2  L.  R.  A.  1T2 :  and  Brock  v.  Dwell> 
tnK  House  Ins.  Co.  (Uleb.)  26  L.  B.  A.  623. 


Ohio  Supkbih  Court. 


JnMS, 


iBsaraaec  that,  !■  the  cT«Bt  of  '!■- 
•Vreemeot  as  to  the  asoBBt  of  the 
■a*>.    It    •h*II   be   •aeertalned    br   ap- 

pralaeni  that  the  Ion  aball  oat  becoine  p«y- 
■tjle  until  Blxl7  daja  afier  aatlcr  aDd  ralls- 
faPtOT  proof  of  tba  Ion  bare  been  glTea, 
"incJudlDs  BD  Bvnrd  b;  siipralMn.  wbeu  su 
ippralia!  has  becD  required  :"  and  that  no  ac- 
tion on  Ibe  imltcT  abali  be  auitainabla  "UDtll 
a  full  compllaDce  bj  the  Inaured  with  all  the 
forego  I DE  reqi]It«meiita," — do  not  make  elcbt 
t   or   the    Ion   b;   appral 


J  the  Ii 


d  tberefor 


wdl- 


tlOD  precedent  to  a  right  of  actlOD  on  the  pol' 
icy  Co  recover  the  loaa.  Such  proTlaloai  Im- 
poie  DO  obllgatloD  on  the  iDiured  to  (unHah 
■a  award  of  tppralaera,  except  wbeo  aa  ap- 
pnleat  hai  been  demanded  br  the  Iniurer. 

%.  The  deniBBd  for  the  sppnlaKi  Kmat 
be  BiAde  1b  sood  f«llh,  wLCbin  a  reaaoa- 
■ble  time  after  proof  of  loaa  bai  been  fur- 
Dlebed.  and  In  auch  direct  and  explicit  teems 
that  a  peraoD  of  ordloarr  IntelllKence  mar 
iBlrl;  nnderatand  that  a  submlialoa  to  ap- 
pralaera  for  an  aacertalnmeoC  of  the  loaa  li 
Kqueited  ;  and,  when  It  le  claimed  the  de- 
mand vaa  made  In  writing,  the  Instrument,  If 
•■Dblguoiia,  will  be  conatmed  moat  atronglr 
agalbit  the  Insurer. 

I.  Notice  to  the  laaaped  to  proteet  the 
proper  I  r  (roia  tarther  dsBmse,  an  J 
preierTe  all  that  remalne  of  the  propertr  "un- 
til the  Ion  thereon  hia  been  determined  In 
the  manner  gilpulated  for  In  the  policy,"  and 


that  I 


t  par  a 


claimed  "before  ilxtf  dars  aCti 
of  kias  or  damage  bai 
manner  itlpulated  in  aald  policy."  does  not 
I.        .  J  .         ■obmlaslon  to  ap- 


(Jnne  30,  1899.) 


ERROR  to  tie  Circuit  Court  for  Mahoniug 
County  to  review  »  judgment  reveraing 
*  judgment  of  the  Court  of  Common  Pleaa 
Id  derendant'a  (avor  in  an  action  brought  to 
recover  the  amount  allegCMl  to  be  due  oa  a 
"  "  '""  B  policy,     AffWmed. 


Statement  by  WlUlama,  J, : 

The  artion  l>elow  waa  brought  by  Mary 
Finn  against  the  Grand  Rapide  Fire  Insur- 
ance Company  on  a  policy  of  insurance  is- 
sued by  the  defendant,  by  which  the  plaintiff 
was  induved  in  the  sum  of  lOOO  against  loss 
or  damage  by  Are  on  her  houeehold  furni- 
ture, etc.,  for  three  years  from  the  6th  day 
of  December,  ISDS.  The  petition  alleges  a 
total  loss  of  the  property  by  fire  while  the 
policy  was  in  force,  due  proof  of  the  loss  HS 
required  by  the  poliry,  and  refusal  of  the 
defendant  to  pay.  Tlie  answer  sets  up  sev- 
eral defenses,  only  one  of  which  is  important 
an  the  case  is  here  presented,  'fhat  defense, 
in  substance,  ia  that  tbe  parties  had  not 
agreed  on  the  amount  of  the  loaa.  nor  had 
it  been  ascertained  nr  determined  by  ap- 
prnisera;  and  that  the  plaintiff  had 
not  demanded  an  appraisement,  but 
had  refused  a  demand  therefor  by 
the  defendant.  The  provisions  of  the 
policy  on  which  that  defense  is  based 
are  that,  if  the  parties  differ  as  to  the 
amount  of  the  loss,  it  ia  to  be  determined 
tiy  appraisers,  each  party  to  select  one  ap~ 
£0  L.  R.  A. 


praiser,  "and  the  two  (o  chosen  shall  first 

select  a  competent  and  disinterested  umpire. 
The  appraisers  togetlier  shall  then  estimate 
and  appraise  the  loss,  stating  separately 
sound  value  and  damu^,  and,  failing  U> 
agree,  shall  submit  the  differences  to  the 
umpire;  (ind  the  award  in  writing,  of  any 
two  shall  determine  the  aiDOunt  of  such  loss. 
The  loss  shull  not  become  payable  until  aixty 
days  after  the  notice,  aecertAinment,  esti- 
mate, and  satisfactory  proof  of  the  loss  here- 
in required  have  been  received  by  this  com- 
pany, including  an  award  by  appraisers 
when  ofipraisal  has  been  required.  No  suit 
or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court 
of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  oMnmenced  witiia  twelve 
months  next  after  the  fire."  The  reply  to 
this  defoiise  admits  that  there 'was  no  agree- 
ment as  to  the  amount  of  tJie  loaa,  nor  an 
appraisal  thereof,  and  avers  that  "the  reason 
therefor  waa  and  is  that  the  defendant, 
through  its  duly-authorized  agents,  F.  L. 
I'arsona  and  May  berry  &  McCracken,  in- 
formed the  plaintitT  that  the  defendant  would 
pay  no  part  of  said  loss,  for  the  reason  that 
plaintiff  had  burned  her  own  property; 
that  said  defendant  never  in  any  manner  pro- 
posed that  an  appraisal  be  had,  or  in  any 
manner  required  an  appraisal,  and  at  all 
times  refused  to  pay  aaid  loss,  specifying  as 
the  only  reason  for  such  refusal  that  she 
had  set  Are  to  said  property."  The  reply 
further  avers  that  "said  defendant  company 
never  in  any  manner  selected  an  appraiser, 
or  informed  plaintiff  that  it  desired  an  ap- 
praisal; and  waived  al)  proofs  of  loss,  con- 
ditions precedent  and  subsequent  to  be  per- 
formed by  plaintiff  under  said  policy.  .A.nd, 
further  replying,  the  plaintiff  denies  each 
and  every  other  allegation  set  forth  in  said 

The  only  evidence  offered  on  the  trial 
which  it  is  claimed  tended  to  prove  a  demand 
by  the  defendant  for  an  appraisement  of  the 
loss  is  contained  in  the  two  following  written 
communications.  The  first  one  w»s  served 
on  the  plaintiff  on  the  day  of  its  date,  ajid 
the  other  mailed  to  her  on  the  day  it  bears 
date; 

Toungstown,  O.,  Jan.  3,  1896. 

To  Mrs.  Mary  Finn  (the  insured  named 
in  policy  No.  no,02<1,  issued  to  you  bv  the 
Grand  Rapids  Fire  Insurance  Co.,  of  Grand 
Kapids,     Michigan) ,     Youngstown.     Ohio — 

Madam:  You  are  hereby  required  to  pro- 
tect the  property  described  in  said  policy 
from  further  damage;  oihI  to  preserve  and 
keep  for  exhibition  to  any  person  designated 
by  said  company  all  that  remains  of  any 
property  described  in  said  policy,  until  the 
loss  thereon  has  been  determined  in  the 
manner  stipulated  for  in  said  policy;  And  to 
make  a  complete  inventory  of  all  property  on 
which  loss  will  be  claimed,  stating  the 
quantity  and  cost  of  each  article,  and  deliv 


1899: 


Grand  Rapids  FrRi  Ihs.  Co.  ' 


PiBM. 


fid? 


reqniremeuto  eonstitiite  a  part  of  the  stipu- 
lations of  Baid  policj. 

ReBpectfulIj  yours, 
Qrand  Rapids  Fire  Insurance  Co., 
hy  F.  L.  Parsons,  Adjuster. 

Cleveland,  0.,  February  21,  1808. 
Mrs.   Mwy  Finn    (the  insured  named   in 

el  icy    No.    60,026,    issued    by    tli;    Grand 
ipids  Fire  Insurance  Company),  Yooiugs- 
town,  Oliio — 

Madam:  Papers  purporting  U>  be  "proof 
■of  loss"  allied  to  have  been  sustained  by  you 
on  property  described  in  said  policy  have 
been  received,  and  witliout  admitting  nor 
-denying  liability,  and  witliout  naivinK  or 
Abating  any  of  the  stipulationa,  provlBious, 
-tionditions,  or  requirements  ot  said  policy, 
we  hereby  take  exceptions  to  your  statements 
made  in  said  papers:  First.  We  deny 
that  "the  property  described  in  said  policy 
lielonged,  st  the  time  of  the  Are,"  to  you; 
■nd  we  deny  tliat  "no  other  person  or  per- 
sons have  any  intereM  therein;"  and  we  deny 
that  your  interest  in  said  property  is  that 
■of  unconditional  and  sole  ownership;  and  we 
demand  and  require  you  to  state  your  in- 
terest, and  that  of  all  others,  in  the  prop- 
■erty,  and  all  encumbrances  thereof,  and  any 
■changes  in  the  title,  use,  occupation,  loca- 
tion, possession,  or  exposures  of  said  prop- 
erty since  the  issuing  of  said  policy.  Second. 
"We  deny  that  "fie  cause  of  said  Are 


and  origin  of  th«  Are.  l^ird.  We  most 
*mphatically  and  unconditionally  differ  and 
^lisagree  with  yonr  statement  as  to  "the  ac- 
tual cash  value  of  each  specific  subject"  set 
-forth  in  the  "schedule"  of  said  papers,  and 
your  statements  of  "the  actual  loss  and  dam- 
a^  by  said  Qre  to  the  same  as  shown  by" 
-•aid  "schedule,"  and  we  state  that  we  will 
not  pay  any  "amount  claimed"  thereon  be- 
fore sixty  days  after  the  amount  of  loss  or 
-damage  has  been  determined  in  the  manner 
stipulated  in  said  policy.  Fourth.  We 
■deny  each  aJid  every  one  of  your  following 
•tatements.  i^. ;      lliat  "the  said  fire  did 


stipulations  set  forth  tn  lines  "seventy- 
seven"  to  "eighty,"  incluaive,  of  said  policy. 
We  reserve  the  right  to  take  such  further 
exceptions  to  said  papers  and  the  statements 
therein  made  as  we  may  deem  necessary  to 
the  protection  of  our  rights  under  naid 
policy,  and  you  are  herebj'  aotifled  that  said 
papers  are  not  a  compliance  by  you  with 
the  stipuIatJODB,  provisions,  conditions,  and 
requirements  of  said  jMlicy,  and  that  said 
alleged  proof  of  loss  is  not  satisfactory  to 
us,  and  that  said  papers  are  held  only  aa 
subject  to  your  order  for  disposition. 
Respectfully  yours. 
Grand  Rapids  Fire  Insurance  Co., 
by  F.  L,  Parsons,  Adjuster, 

The  record  shows  that  neither  party  8»- 
lectad  an  appraiser,  nor  took  any  other  st^ 
in  regard  to  on  appraisal.  The  court 
chara:ed  the  jury  as  follows:  "The  policy 
further  provides  that  the  nscertainment  and 
estimate  of  the  loss  shall  be  made  by  the  in- 
sured and  this  company,  or,  it  they  differ, 
then  by  appraisers,  as  therein  provided.  The 
court  says  to  you  as  a  matter  of  law  that 
these  provisions  are  conditions  precedent, 
and  that,  before  the  plaintiff  would  be  en- 
titled to  recover  in  this  case,  she  must  pro- 
duce a  preponderance  of  the  evidence  that 
she  has  complied  with  these  provisions,  or 
that  the  saiiie  have  been  waived;  and  I 
therefore  say  to  you  as  a  matter  of  law  that, 
if  you  find  that  the  insured  and  this  com- 
pany differed  or  disagreed  ns  to  the  amount 
of  loss,  then  it  became  tlie  duty  of  the  plain- 
tilT  to  demand  an  appraisal  in  the  manner 
specified  in  the  oontract,  to  determine  the 
amount  of  the  loss,  and  to  select  a  com- 
petent and  disinterested  appraiser,  and  her 
failure  to  make  such  demand  would  defeat 
a  recovery  in  this  action,  unless,  as  I  have 
said,  you  And  that  such  provision  of  the 
policy  was  waJvod  by  the  defendant." 

A  verdict  was  returned  for  the  defendant, 
on  which  judgment  was  rendered.  That 
judgment  was  reversed  by  the  circuit  court 
for  error  In  the  foregoing  charge,  and  to  the 
judgment  of  reversal  error   is   prosecuted 


e  of  any  fraud  or  evil  prac- 
Koe  draie  or  suffered  by  said  assured  or  this 
alTlant;  nothing  has  been  done  by  or  with 
"the  privity  or  consent  of  the  assured  or  this 
adiant  to  violate  the  conditi<Hn  of  the  policy, 
-or  render  it  void;  no  articles  are  meTitioned 
liereiu  bat  such  as  were  in  the  building  dam- 
aged or  destroyed,  and  bdonging  to,  and  in 
possession  of,  Uie  said  assured  at  the  time  of 
-■aid  fire;  no  property  has  been  in  any 
manner  concealed,  and  no  attempt  to  deceive 
the  said  conipany  as  to  the  extent  of  said 
loss  has  In  any  manner  been  made."  Fifth. 
We  are  credibly  informed  that  the  oertJfl- 
cate  attached  to  said  papers  is  not  signed 
iy  the  niagistrato  or  notary  public  living 
nearest  the  place  of  fire,  and  that  said  c«r- 
tiftcate  is  signed  by  one  interested  as  a 
-creditor,  and  we  deny  the  Btat«titent  made 
in  said  certiflcate.  Therefore  we  demand 
And  require  a  strict  oomplialiu  with  the 
-00  L.  R.  A. 


Uearrt.  KlBg,  MoVey,  A  Robinson,  for 

plaintiff  in  error: 

Doth  the  letter  and  the  spirit  of  this  poli- 
cy require  that  the  amount  of  loss  shall  be 
determined  before  suit  is  brought  thereon, 
and  no  suit  or  action  can  be  maintained 
thereon  until  after  the  amount  of  loss  haa 
been  ascertained,  either  by  agreement  or  by 

Compliance  with  the  conditions  in  the 
policy  constitute  a  condition  precedent  to  the 
right  of  the  insured  to  instituto  and  main- 
tain an  action  in  case  of  loss. 

Kane  v.  Stone  Co.  39  Ohio  St  1 ;  Hamilton 
r.  firEinOH's  Ina.  Co.  29  Ohio  L.  J.  209;  Oat- 
ser  V.  Sun  Fire  Office,  42  Minn.  315,  44  N.  W. 
202;  Fionter  Mfg.  Co.  t.  Phtenia  Astur.  Co, 
110  N.  C.  176,  14  8.  E.  731;  Chippeu>a 
Lumber  Co.  v.  Phenia  Ins.  Co.  80  Mich.  116. 
44  N.  W.  1065;  Hamilton  r.  Liverpool,  L. 
d  G.  tm.  Co.  136  U.  8.  242,  84  L.  ed.  419, 


Ohio  Sopbemi  Cookt. 


Jdsi, 


Xiaaara  F.  Int.  Co.  v.  Bithop,  154  111.  9, 
39  N.  E.  1102;  Bieio  v.  CUment,  A9  Kaji. 
38Q,  29  Pac.  704;  Lovejoy  v.  Hartford  F. 
Irtt.  Cu.  11  Fed.  Rep.  fl3 ;  Eahnweiler  t. 
PAcenCr  Ina.Co.  87  Fed.  Bep.  G02. 

A  provieion  in  a.  policy,  that  in  case  the 
insurer  and  insured  disagree  (ta  to  the 
amount  of  loss  the  itune  ^lall  be  fixed  bj 
arbitration,  ii  k  valid  provision. 

Delaicare  £  E.  Canal  Co.  v.  Penntylvanin 
Coal  Co.  60  N.  T.  250;  May,  In».  i(  493,  e95. 

ifessra.  R.  B,  Iffnrray  and  Cb&rles 
Koonoe,  Jr.,  for  defendant  in  error ; 

A  condition  in  a  policy  of  insurance  pro- 
viding for  an  aj'bitration  in  caite  the  parties 
cannot  agree  as  to  the  amount  of  a  lose  can- 
not operate  to  deprive  the  assured  of  his 
right  of  action,  unleaa  clearly  made  a  oon- 
dition  precedent  to  the  eiiatence  of  such 
right. 

Birmingham   P.   Int.   Co.   v.   Pulver,   126 

111.  331,  18  X  E.  804;  Sergmt  v.  lAverpool 

£  L.  d  G.  Ina.  Co.  15S  N.  Y.  349,  49  N.  E. 

935:  ilcKallg  V.  Pkarnia  In*.  Co.  137  N.  Y. 

■  389,  33  N.  E.  475. 

Ambiguous  proyisions  in  a  policy  must  re- 
ceive the  interpretation  most  favorable  to  in- 

KahniceiUr  v.  Phonix  Ins.  Co.  14  C.  C.  A. 
485,  32  U.  S.  App.  230,  67  Fed.  Rep.  483; 
Fiist  Nat.  Bank  v.  Hartford  F.  In*.  Co.  95 
U.  S.  673,  24  L.  ed.  563 ;  Thompson  v.  Phe- 
nix  /M.  Co.  138  U.  S.  287.  34  L.  ed.  408,  10 
Sup.  Ct.  Rep.  1019;  2  Wharton,  Contr.  670; 
Bishop,  Contr.  I  400. 

The  construction  contended  for  by  defend- 
ant in  error  is  in  harmony  with  the  con- 
etruction  given  by  the  courta  to  policies  con- 
taining the  Bame  or  similar  phraseology. 

?/u™ey  V.  Fireman'/  Fund  Ina.  Co.  fl3 
Mich.  633,  30  N.  W.  350 ;  Phobia,  Im.  Co. 
V.  Badger,  53  Wis.  283,  10  N.  W.  504; 
Wright  v.  Susquehanna  Mut.  F.  Ina  Co. 
110  Pa,  29,  20  Atl,  716;  Wynfcoop  v.  Tfiaffara 
F.  Ina.  Co.  91  N.  Y.  478,  43  Am.  Hep.  B8C; 
Hamilton  v.  Home  Ina.  Co.  137  U.  S.  370, 
34  L.  ed.  708,  11  Sup.  Ct  Rep.  133;  2 
Wood.  Fire  Ins,  t  4S7 ;  Mentz  v,  Armenia 
F.  Ina.  Co.  79  Pa.  478,  21  Am.  Rep.  80; 
Uojier  V.  Bun  Ina.  Office,  176  Pa.  579,  35 
Atl,  221 ;  Boyte  v.  Hamburg-Brmnen  P.  Ina. 
Co.  100  I'a,  349,  32  Atl.  553;  Vhrig  v.  Wil- 
liamaburgh  City  F.  Ina.  Co.  101  N.  Y.  362, 
4  N.  E.  745;  Bishop  v.  Agricultural  Ina. 
Co.  130  N.  Y.  488,  29  N.  E.  844 ;  Gere  v. 
Council  Bluffa  Ina.  Go.  67  Towa,  273,  23  N. 
W,  137,  25  N.  W.  159;  Davia  v.  Anchor 
Mut.  F.  Ina.  Co.  98  Iowa,  70,  04  N.  W.  687 ; 
fiun  Hut.  Ina.  Co.  y.  Crial,  19  Ky.  L.  Rep. 
305,  30  8.  W.  837;  Bnodgrass  v.  Gacit,  28 
Pa.  221. 

The  following  are  cases  in  which  the  con- 
ditions of  the  policy  are  verbaiim  et  Uter- 
atim  the  same  as  the  policy  in  the  case 
under  oonEideration. 

llilwaukee  Uechantea'  Ins,  Co.  v.  Steurart, 
13  Ind.  App.  640,  42  N.  E.  200 ;  Daoia  v. 
Allaa  Aasur.  Co.  16  Wash.  232,  47  Pac.  436, 
880;  Leaure  Lumber  Co.  v.  Mutual  F.  In*. 
Co.  101  Iowa,  514,  70  N.  W.  761 ;  7fattona( 
60  L.  R.  A. 


Home  Bldg.  &  L.  Aaao.  r.  Duxlling  Etmao 
Ins.  Co.  loa  Mioh.  236,  S4  N.  W.  21. 

This  court  baa  defined  generally  condi- 
tions precedent  and  eubaBquent,  and  the  eon- 
■truction  to  be  g^ven  to  tiiom  in  policies  of 

Hoody  y.  Amazon  Ina.  Co.  62  Ohio  St.  12, 
26L.  R.  A.  313,  33  N.  E.  1011. 

The  paper  writings  of  January  3d,  1896, 
and  February  21,  1896,  did  not  contain  such 
a  demand  for  an  appraisal  aa  i>  provided  for 
in  the  policy  of  insurance. 

Gould  V.  Du-elling-Houae  Ina.  Co.  134  Pa. 
588,  10  Atl.  793;  jEtna  F.  Ina.  Co.  y.  Tyler. 
IB  Wend.  335,  30  Am.  Dec.  90;  Oirard  L. 
Ins.  Annuity,  d  T.  Co.  y.  Mutual  L.  Ina.  Co. 
97  Pa.  24;  Hergent  v.  Liverpool  it  L.  d  O. 
Ine.  Co.  159  N.  Y.  349,  49  N.  E.  935:  Mc- 
Xatly  V.  Phtenix  Int.  Co.  137  N.  Y.  389,  33 
N.  E.  473;  BoyU  v.  Hamburg-Bremen  F. 
Int.  Co.  169  Pa.  349,  32  Atl.  653 ;  Jf  over  v. 
Sun  Int.  Offioe,  176  Pa.  679,  35  Atl.  221. 

WlUlama,    J.,    delivered  the  opinion  of 

the  court: 

The  EilTect  of  the  charge  for  which  the  judg- 
ment of  the  trial  court  w&a  reversed  ob- 
viously was  to  preclude  a  recovery  by  the 
plaintiH  if  tlie  jury  shoiuld  find  that  she 
had  failed  to  make  demand  for  aji  ascertain- 
ment of  the  lOEB  by  an  award  of  appraisers, 
and  select  a  competent  person  to  act  as  an 
appraiser,  unless  the  defendant  waived  that 
mode  of  ascertainment  in  ftome  other  wa^ 
than  by  its  failure  to  request  an  appraise- 
ment. And  that  purport  of  the  char:^  is 
defended  by  counsel  for  the  plaintiff  in  error 
on  the  ground  that  the  policy  sued  on  make» 
such  demand  by  the  plaintiff  a  condition  prec- 
edent to  the  right  to  bring  and  maintain 
the  suit.  The  stipulations  of  the  policy  to 
which  that  operatjon  is  ascribed  are  tho^e 
contained  In  tlie  statement  of  the  case,  and 
especially  those  which  provide  that  "the  lo^s 
shall  not  become  payable  until  sixty  days 
aft«r  notice,  ascertainment,  estimate,  and 
satisfactory  proof  of  loss  herein  required 
have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal 
has  been  required,"  and  that  no  suit  on  the 
policy  for  any  claim  shall  be  sustainable 
"until  after  full  compliance  by  the  insured 
withallof  the  foregoing  requirements."  Whilo 
the  policy  undoubtedly  oonfers  on  either 
party  the  right  to  call  for  an  aacertainment 
of  the  loss  by  appraisers  when  the  partiea 
are  unable  to  agree  upon  t^e  amount,  it  does 
not  itself  oonstitute  an  arbitration  bond, 
binding  them  unconditionaJly  to  a  suhmii- 
Bion  of  the  loss  to  the  judgment  of  ap- 
praisers. Whether  Hat  methc^  of  determin- 
ing the  loss  shall  be  resorted  to,  is  optional 
with  the  parties,  either  of  whom  may,  by 
demaod  on  the  other,  require  that  It  be  pur- 
sued; and,  when  so  required,  no  suit  can  ba 
maintained  until  the  award  of  the  appraisers 
bos  been  furnished.  But  the  provisions  of 
the  policy  in  this  respect  do  not  ezecuts 
themselves.  The  party  who  elecrts  to  inv<dce 
that  mode  of  proceeding  must  notify  the 
other,  and  request  the  selection  of  appra' 
era.     Then,  tlie  agreement    of    sufamissi 


sufamissioa 


Oiun>  IUpum  Fihb  Ini.  Co,  ▼.  Pom. 


follows.  If  neither  party  choosee  to  request 
the  appmiHement,  tne  right  of  the  other  to 
pursue  the  ordiiuii^  legal  remedieB  is  un- 
aBected.  "A  conditim  in  a  policy  of  in- 
Burance  providing  for  an  arbitration  in  caae 
the  parties  canniH  agree  u  to  the  amount  of 
a  loEB  cannot  operHte  to  deprive  the  assured 
of  his  ri^ht  of  action,  unless  dearly  made 
a  condition  precedent  to  the  existence  of 
■ucli  right."  Birmingham  P.  Ina.  Oo,  t. 
Puloer,  120  111.  331,  18  N.  E.  804;  Bergmtt 
V.  Lii-Eipool  d  L.  d  G.  Ine.  Co.  166  N.  Y. 
340-355,  49  N.  E.  635 ;  UcNallj/  v.  i-fccBma 
In*.  C'i.  137  N.  y.  389,  33  N.  E.  475.  It 
will  be  observed  that  this  policy  imposea  no 
obligation  on  the  aaaured  to  (urniah  an 
award  of  appraisers,  except  "when  appraisal 
has  been  required."  That  requirement  cer- 
tainly should  be  made  within  a  reasonable 
time  after  proof  of  loss,  and,  if  not  to  made 
before  auit,  IB  no  obstacle  to  the  mainte- 
nance of  the  action.  In  other  words,  a  de- 
mand by  the  insurer  for  an  appraisal  within 
a  reasonable  time  after  proof  of  the  loss  has 
been  furnished  is.  under  such  a  policy,  a 
condition  precedent  to  the  right  to  require 
tie  insured  to  furnish  an  award  of  ap- 
praisers. This  appears  to  he  Oie  construc- 
tion placed  upon  such  policies  in  numerous 
caaea,  and  sustained  by  the  great  weiirlit  of 
■uthority.  In  Lemire  iMmher  Co,  v.  Mutual 
F.   Iiis.  Co.   101   Iowa,  514,   70  N.   W.   761, 


if  there  is  a  diaa^reement  as  to  the  .„„_, 
that  the  loss  shall  not  be  payable  until 
sixty  days  after  notice  and  satisfaotory 
proofs  of  Joss  have  been  given,  'including  an 
award  by  appraisers  when  the  appraisal 
shall  be  required;'  and  that  no  action  on  the 
policy  can  be  maintained  without  'a  full 
compliance  by  the  insured  with  all  the  fore- 
going requirements,' — do  not  maJte  an  ap- 
praisal a  condition  precedent  to  the  right  to 
sue,  where  a  company  maJces  no  demand 
therefor."  The  same  construction  was 
placed  upon  like  policies  In  the  following 
and  other  cases:  Gerniania  F.  Ina.  Co.  v. 
SIcvMiTl,  13  Ind.  App.  627,  42  N.  E.  286; 
Valioaal  Home  Bldg.  d  L.  Asao.  v.  Dwelliti'/ 
Route  Ina.  Co.  !06  Mich.  236,  64  N.  W.  El'; 
Daois  V.  Atlaa  Asaur.  Co.  16  Wash.  232,  47 
Pac.  436,  885.  In  Sim  Mut.  Ins.  Co.  v. 
CrUt,  36  8.  W.  B37,  the  court  held  that  the 
"insured  need  not  plead  or  prove  perform- 
ance of  a  provision  for  art)itration  in  a  flre 
policy,  it  beln^  the  duty  of  the  company  to 

fropose  arbitration  in  ease  of  digagre«tnent." 
P  Ky.  L.  Rap.  306.  The  charge  of  the  trial 
coairt  was  in  oonfliot  with  the  abtbliriied 
EO  L.  B.  A. 


construction  of  policies  like  that  involved  in 
this  case,  and  was,  we  think,  erroneous. 

It  is  contended,  however,  that  the  error 
in  the  charge  was  not  prejudicial  to  the 
plaintiff,  because  the  notioe  of  January  3, 
1896,  and  letter  of  February  21,  1896,  set 
out  in  the  statement  of  the  case,  contain  a 
demand  by  the  defendant  for  an  appraisal 
of  the  plaintiff's  loss  sobstantially  in  ac- 
cordance with  the  policy.  It  is  not  claimed, 
that  either  of  those  documents  contains  such 
a  demand  in  terms,  but  only  that  one  may 
be  Inferred  therefrom.  To  be  of  any  avail, 
the  demand  must  be  made  in  good  faith, 
within  a  reasonable  time  after  proof  of  the 
loss  ha«  been  furnished,  and  in  such  direct 
and  explicit  terms  that  a  person  of  ordinary 
intelligence  would  fairly  understand  and  be 
informed  that  the  insurer  requests  a  submis- 
sion to  appraisers  for  the  ascertainment  of 
the  loss;  and  when  it  is  claimed  the  de- 
mand waa  made  in  writing,  the  instrument, 
if  ajnbiguoua,  will  be  construed  most  strong- 
ly against  the  insurer,  for  the  renson  that 
the  company  has  the  opportunity  of  making 
its  meaning  clear  and  unequivocal.  The 
only  language  in  either  of  the  documents  re- 
ferred to  which  counsel  claim  to  be  equiva- 
lent to  a  demand  for  an  appraisal  is  that 
contained  in  the  first  one,  by  which  the  in- 
sured is  directed  to  protect  the  property 
from  further  damage,  and  preserve  all  that 
remains,  "until  the  loss  thereon  has  been 
determined  in  the  manner  stipulated  for  in 
said  policy;"  and  that  of  the  other,  in  which 
she  was  informed  that  the  company  would 
not  pay  any  amount  claimed  until  "sixty 
days  aft«r  the  amount  of  the  loss  or  damage 
has  been  determined  in  the  manner  stipulat- 
ed in  said  policy."  It  seems  evident  that 
neither  of  these  statements  amounts,  by  any 
proper  construction,  to  a  present  demand  for 
an  appraisal  of  the  plaintiff's  loss;  nor  can 
such  demand  be  fairly  extracted  from  either 
or  both  of  the  instruments  as  a  whole.  By 
the  first  one  the  adjuster  simply  gave 
directions  to  the  insured  for  the  care 
of  the  property,  and  for  an  inventory 
required  preliminary  to  an  adjustment : 
and  the  other  is  wholly  mode  up  of 
objections  to  the  proof  of  loss  furnished, 
coupled  with  the  information  that  the  loss 
would  not  be  paid  "before  the  expiration  of 
sirty  days  after  it  should  be  determined;" 
but  there  is  no  rei^uest  to  have  the  loss  de- 
termined by  appraisers.  We  therefore  con- 
cur in  the  holding  of  the  circuit  court  that 
neither  of  the  documents  mentioned  consti- 
tuted a  demand  for  an  appraisal,  and  the* 
error  in  the  charge  was  prejudicial. 

Judg»i«itt  afflrwad. 


db.Google 


ViBODraA  BuPHBiu  ComT  or  Appeau. 


VIRQINIA  SUPREME  CQVBX  OF  APPEALS. 


Lanr*  L.  LAND,  A.ppt^ 
H.  B.  SHIPP  el  si. 


a.  Tke  release  br  ■  ina.rrled  TToin«a  »t 
•II  plBbtm  In  tlie  propertT  ot  her  h»- 
band  tn  com  Ide  rat  I  on  of  tbe  pajment  to 
ber  ol  $400.  upon  tbe  making  ot  a  deed  of 
leparatlnD  between  tbem.  nhlcb  has  none  of 
tbe  element!  of  a  Jointure.  Ii  utterlj  *old, 
■nd  does  not  eatop  ber,  upon  bla  death,  from 
clalmlDK  dower,  alnce  ber  Incbunte  rlgbt  at 
dower  la  net  a  part  of  ber  atatutor;  separate 
estate,    wltbln    the   meaulDC   of    tbe   married 

witb  reterebce  to  ber  aeparate  eatate. 

'S.  A  deed  of  neparatlaD  -wtilcli  at- 
teaipta  to  dlmolTe  the  maPltal  rela- 
UoiiB  of  husband  and  wlta,  release  ber  dow- 
er right  direct);  to  bim,  and  place  upon  ber 
tbe  support  of  herself  and  child,  contains  do 
element  of  Jointure  which  will  put  the  wife 
to  an  election,  after  her  huaband'a  death, 
irhelber  abe  will  claim  dower  la  bis  lands  or 
retain  tbe  conilderatlon  for  tbe  separation 
agreement,  which  In  her  altuatlon  was  read- 
llf  consumed  In  supporting  herself  and  child. 

4.  A  retarn  of  ■  ■am  of  moaer  paid  to 
a  vTlf«  In  ovasldcFatlon  ot  a  deed  of 
■epnriitloB  between  herself  and  her  bus- 
baod.  In  which  she  attempts  to  release  all 
her  rlehts  In  bis  property,  is  not  a  neceSBar;? 
prerequisite  to  tbe  malotenance  of  an  action 
Co  enforce  ber  rlgbt  of  dower  In  her  hua- 
band'a lands  after  hla  deacb,  since  auch  re- 
leaae  was  absolutely  fold,  and  can  In  no 
war  a  Sect  her  dower  right. 

A.  A  wife's  rl«ht  of  d«TT«r  la  the  eaal- 
tr  of  redemiitloo  in  lauds  of  her  husband 
under  a  deed  of  truat  In  whleb  abe  Joined  la 
not  affected  b;  their  sale  under  a  subaeQueut 
deed  ot  truat  In  wblcb  abe  did  not  Join,  aie- 
cuted  after  the  making  of  a  void  separation 
agreement  br  wblcb  abe  attempted  to  release 
her  dower, 

«.  Pariaent  of  a  mortmmMv  la  whloh  i 
mite  Joined,  oat  ot  tbe  proceeds  of  a  sal 
of  the  property  under  a  subsequent  mortgage 
upon  the  property  eiecated  by  the  bus' 
atone  after  their  separation,  will  not  rei 
ber  rlgbt  of  dower  to  the  whole  land,  but  the 
claim  win  be  valid  only  agalnat  tbe  equity 
ot  redemption  as  It  waa  before  tbe  payment. 

(June  14.  iaOO.> 

APPEIAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  PrineeBB  Anne  Countj 
in  favor  of  defendant  in  ft  proceeding  U 
force  dower,     IZeoeraed. 

The  facta  are  Btat«d  in  the  opinion. 
Messrs.  BorroncliB  A  Brother,  for  ap- 
pellant: 

The  stabutM  providing  how  deeds  or  con- 
Teyancea  by  husband  and  wife  may  be  ac- 


NoTM. — As  to  effect  of  divorce  upon  dower 
right,  lee  fioss  t.  Frornan  (Kj.)  8  L.  R.  A,  102, 
and  note:  Adams  v.  Storey  (111.)  11  L.  R.  A. 
7flO.  and  fiofe;  Price  v.  Price  fN.  T.)  IS  L.  H. 
A-  SS9:  Wood  v.  Wood  (Ark.)  2B  L.  R.  A.  IGT : 
McCceery  t.  Davis  (8.  C.)  28  L,  R.  A.  655 :  and 
Brown's  Appeal  (Conn.)  IB  L.  R.  A.  144, 
60  L.  R.  A. 


Icnowledged  for  recordation,  and  the  effeet 
of  sucb  conveyancea,  when  recorded,  upon  tbe 
dower  of  the  wife,  or  ber  estate  in  the  lands 
conveyed,  only  apply  to  conveyanceB  from 
husbajid  and  wife  to  a  third  party. 

Sviiteer  v.  SvAtzor,  26  Grfttt.  6S2. 

There  is  not  the  slichtest  reference,  di- 
rectly or  indirectly,  in  the  married  womui'a 
act  to  the  rights  of  the  wife  in  the  husband's 
property,  real  or  personal,  acouired  b^  the 
marriage.  The  whole  act  is  taken  up  in  en- 
larging the  powers  of  the  wife  over  property 
that  comes  to  her  by  gift,  grant,  or  devise. 

The  married  woman's  act  gives  to  tbe  wife 
such  estate  as  is  indicated  by  the  plain  words 
of  the  statute,  and  such  control  of  it  as  the 
statute  directs,  and  in  all  other  respects  the 
relations  of  husband  and  wife  as  to  prop- 
er^ remain  unaltered. 

Birth  V.  Birth,  fi  Va.  Iaw  Reg.  774,  H 
B.  E.  S64. 

The  relinquishment  of  the  dower  was  aa 
to  the  prior  debt;  when  the  debt  was  paid, 
the  right  of  dower  was  again  in  full  vigor. 

1  Washb,  Real  Prop.  pp.  238,  239,  par*. 
IB,  IBa,  19;  Eitchoock  v.  Harrington,  6 
Johns.  2D0,  6  Am,  Dec.  229 ;  Collins  v.  Torrj/, 
7  Johns.  278,  G  Am-  Dec.  273;  Eofon  v.  Si- 
monds,  14  Pick.  98;  Hatoh  v.  Palmer,  58  Me. 
271. 

Mr.  WUllmm  HeK.  Woodltonsv,  for  ap- 

In  the  negotiation  which  preceded  the  deed 
of  separation,  as  well  as  at  the  time  of  exe- 
cuting the  same,  the  wife  was  in  a  position 
in  which  she  could  act,  and  did  act,  not  only 
with  perfect  freedom,  but  with  knowledge 
and  appreciation  of  all  the  circumstances  ot 
her  situation,  and  of  her  individual  rights. 

Switxer  v.  Sicttzer.  20  Gratt.  682, 

The  wife  voluntarily  relinquished  her  dow- 
er during  coverture.  She  had  the  I^al 
right  to  do  so,  and  cannot  now  assert  dower. 

At  common  law  the  rents  and  proflta  of 
the  wife's  realty  belonged  absolutely  to  the 
husband,  and  tbe  wife's  deed  was  void. 

Bl.  Com.  442;  2  Kent,  Com.  12S;  Bishop, 
Marr.  ft  Div.  »  764--760- 

Our  statute  provides  that  the  wife  might 
relinquish  her  dower  by  joining  in  the  deed 
with  her  husband,  but  it  does  not  exclude 
any  other  method  of  relinquishment. 

The  enactment  ot  the  married  woman's 
act  was  the  removal  of  the  disabilities  of 
coverture.  By  the  removal  of  the  disabili- 
ties of  coverture  the  wife  is  no  longer  a  feme 
covert  in  the  technical  sense;  she  is  a  sepa- 
rate person,  has  all  the  rights  of  a  fema 
covert,  which  includes  her  right  to  convey 
her  property- 

22  Am.  A  Gng.  Enc.  Law,  p.  616. 

If,  then,  a  wife  can  alienate  her  property, 
it  follows  thst  she  can  relinquish  her  In- 
choate right  of  dower  by  separate  deed,  or 
to  her  husband,  provided  the  inchoate  right 
of  dower  is  a  right  of  property  stisceptiblv 
of  assignment. 

Wronkow  v.  Oakleg,  IBS  N.  T.  SOS,  IS  I^ 


,Coe>^lc 


ifwa 


Lun>  T.  Shifp. 


B« 


r.  Bm- 


B.  A.  209,  31  N.  E:  OElj  Witkinton 
■ott    43  IUd.  690,  23  Pac  014. 

If  it  i*  &  chose  in  action  it  U  auigniiblfl. 
If  it  is  a  meTe  inchoata  right  it  ia  aaiign- 
.able. 

Tledemas,  Eeal  Prop.  82. 

If  it  ia  a  mere  possibility  it  is  assignable. 

Tiedemou,  K«al  Prop.  800;  2  Kent,  Com. 
475;  4  Kent,  Cwn.  201;  ruller  v.  Wright, 
18  Pick.  406. 

If  it  is  an  ezistiiig  encumbrance,  it  can 
4H  Teteased. 

If  it  is  a  substantial  right  possessing  the 
Jittributea  of  property  it  is  certainly  assign- 


Rhoadcs  T.  DaoU,  51  Mich.  306,  IS  N.  W. 
«69;  Jones  t.  Ft^ming,  104  N.  Y.  4!g,  10  N. 
E.  893;  White  t.  Wttger,  26  N.  Y.  328;  Con- 
nolly V.  SrotMtler,  8  Bush,  702,  96  Am.  Dee, 
:278;  MoKenmie  v.  Biffoni,  62  8.  C.  104,  29  S. 

When  a  wife  receives  anj  estate,  reaJ  or 

Crsonal,    in    lieu    of   dower   her    dower  is 
rred,  unless  within  a  year  she  elects  to 
waive  such  jointure  and  take  dower. 

1  Minor,  Inst  316  (old)  ;  UoKetai*  v. 
■aifford,  62  S.  C.  104,  29  S.  £.  368. 


.«ase  is  as  fi^lows: 

Appellant.  Laura  L.  Land,  iDtermarrled 
-With  John  W.  8.  I^nd  Bfarch  9,  1B90,  and 
4hey  lived  together  as  husband  and  wife  till 
June  27,  1896,  when  they  signed  and  ac- 
faiowledged  a  deed  of  separation,  which  was 
adroittea  to  record  in  the  cleric's  oBc»  of 
Princess  Anne  county  court.  The  deed  re- 
.eites  that  "owing  to  an  incompatibility  ot 
temperament,  the  parties  mutually  find  it 
empoesible  for  them  to  live  happily  and  con- 
smisllf  together  as  husband  and  wife,  and 
desired  that  each  shall  have  the  same  lib- 
.erty  of  person  and  personal  rights,  and  the 
same  power  to  manage,  control,  use,  alien, 
-or  convey  their  reepectiva  separate  estates, 
both  real  uid  personal,  which  tbey  or  either 
of  them  now  own  or  may  hereafter  acquire, 
-as  if  tbey  were  unmarried."  The  considera- 
tion stated  is  the  premises,  and  9400  in  cash 
paid  by  the  husbaud  to  the  wife,  followed 
wiUi  a  mutual  agreement  "that  from  that 
-date  the  parties  will  live  separate  and  apart 
from  each  other;  that  each  shall  and  will 
Tofraln  from  interfering  with  the  person  or 
property  of  the  other;  that  they  mutually 
^and  severally  release  and  quitclaim  dower, 
t«naney  by  the  curtesy,  and  all  other  rights 
which  they  may  ratpectiToIy  acquire  or  may 
bave  already  acquired,  by  reason  of  their 
marriage,  in  the  property  ot  each  other ; 
-that  each  shall  enjoy  free  from  molestation 
«T  interference  of  the  other,  the  same  free- 
-dom  of  person,  the  same  rights  of  person  and 
jiroperty,  and  the  unrestrained  power  to 
manage,  control,  use,  transfer,  assign,  alien, 
■or  convey  liia  or  het  separate  estat«  then 
«}  L.  R.  A.  I 


owned  oi  thereafter  acquired,  as  it  they  had 
never  been  married."  £hev  further  mutual- 
ly covenanted  and  agreed  tnat  the  child  bom 
to  them  should  remain  in  the  possession  of 
the  mother,  free  from  the  management  and 
control  of  the  father,  and  he  to  be  in  no  man- 
ner held  responsible  for  the  support  and 
maintenance  of  the  mother  or  child. 

On  the  date  of  the  deed  of  separation  the 
husband  executed  a  deed  of  trust,  in  which 
the  wife  did  not  unite,  upon  a  tract  of  land 
(about  132  acres)  situated  in  Princess  Anne 
county,  and  the  only  real  estate  owned  by 
the  huBband,  to  secure  the  payment  of  » 
debt  of  $660.47  for  borrowed  money,  and  out 
of  which  the  S400  was  paid  to  the  wife. 

Default  having  been  made  in  the  payment 
of  the  debt  secured  by  this  trust  deed,  the 
property  was  sold  by  the  trustee,  in  the  life- 
time ot  the  husbsnd,  to  H.  E.  Shipp,  at  the 
price  of  S3,0fi0;  and  after  the  payment  ot 
the  costs  of  sale,  a  debt  ot  the  husband,  se- 
cured by  a  former  trust  deed  on  the  prop- 
er^. In  which  the  wife  did  unite,  and  the 
debt  of  9660.47,  with  interest,  secured  by  the 
deed  under  which  the  trustee  sold,  the  bal- 
ance of  the  purchase  money  was  paid  over, 
by  the  trustee  to  the  husband.  H.  E.  Shipp 
sbld  and  conveyed  the  land  on  the  26th  of 
May,  1898,  to  Emerson  Land,  at  the  price  of 
93,600,  having  previously  sold  the  timber  on 
it  for  9260;  and,  her  husband  having  died, 
appellant  instituted  this  suit  against  E.  E. 
8hipp  and  Emerson  Land,  appellees,  claim- 
ing dower  in  the  land,  and  in  the  proceeds 
from  the  timber  sold  therefrom  by  Shipp. 
She  alleges  in  her  bill  that  she  was  forced 
by  her  husband's  threats  of  violence  to  exe- 
cute the  deed  of  -  separation  from  bim,  of 
June  27,  18B6,  but  this  is  not  clearly  shown 
by  the  proof.  Therefore  appellees  contend; 
First,  that  appellant  is  bound  b;  the  provi- 
sions of  the  deed  of  separation  which  relate 
to  her  dower,  and,  having  relinquished  it  by 
deed  duly  of  record,  she  cannot,  after  the 
death  ot  her  husband,  assert  her  right  of 
dower  in  the  lands  of  which  he  was  seised 
during  the  coverture;  and,  second,  that,  if 
the  deed  of  separation  did  not  release  or  re- 
linquish appellant's  dower  in  the  land,  she 
cannot  assert  claim  to  it,  and  retain  the 
money  paid  ber  in  lieu  thereof. 

To  sustain  the  first  contention,  it  is  nec- 
essary to  regard  the  wife's  inchoate  right  (rf 
dower  in  her  husband's  lands  as  her  statu- 
tory separate  estate,  with  reference  to  which 
she  has  the  power,  under  the  married 
woman's  act  (chapter  103  of  the  Code),  to 
contract.  Sections  2601  and  2602  of  the 
Code  provide  how  deeds  or  conveyances  by 
the  husband  and  wife  may  be  acknowledge 
for  recordation,  and  the  effect  of  such  con- 
veyances, when  recorded,  upon  the  dower  of 
the  wife,  or  her  estate  In  the  lands  conveyed. 
They  are  substantially  the  same  as  the  pro- 
visions in  the  Codes  of  1873  and  1860  relat- 
iiig  to  the  acknowledgment,  recordation,  and 
e^ct  of  a  deed  by  husband  and  wife,  whea 
recorded,  upon  the  dower  of  the  wife,  etc., 
except  that  the  privy  examination  td  tb* 
wife  is  dispensed  with.  , 
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In  SuiitxtT  T.  StoiUer,  20  Gratt  674,  the 
question  was  ntiaed  a«  to  the  effect  of  the  ac- 
knowtedgtncnt  of  a.  deed  of  separation  be- 
tween husband  ojid  wife  under  tbese  statutes 
OB  tbey  lonnerly  stood,  and  it  waa  held  that 
they  only  applied  to  conveyaiices  from  hus- 
band and  wife  to  a  third  partj.  Says  the 
court  in  tha  opinitm,  by  Staples,  J.:  "It  is 
the  union  of  tiio  huaband  and  wife,  as  gran- 
tors, that  makes  the  instrument  operative." 
The  court  in  that  case,  expressly  waiving 
the  decision  of  the  general  question  as  to 
whether  any  deed  of  separation  was  valid  to 
any  extent  or  for  any  purpoae,  held  that  a 
contract  or  agreement  for  separation,  made 
directly  with  the  husband,  is  void  ai  to  the 
wife,  as  her  legal  existence  is  merged  in  bis, 
and  she  is  presumed  to  be  acting  under  hia 
inHuence. 

The  married  woman's  act  makes  no  refer- 
«nce,  directly  or  indirectly,  to  the  rights  of 
the  wife  in  the  husband's  property,  real  or 
personal,  acquired  by  the  marriage.  It  sim- 
ply enlarges  the  powers  of  the  wife  over 
property  declared  in  the  act  to  be  her  sep- 
arate estate.  There  ia  nothing  whatever  in 
the  act  conferring  upon  the  wife  the  power 
to  contract  generally,  whether  she  had  sep- 
arate estate  or  not.  Birth  v.  Hirth,  98  Va. 
— ,  34  S.  E.  eG4.  Instead  of  enlarging  the 
scope  of  the  statute  as  it  originally  stood, 
and  which  makes  proviaion  as  to  how  the 
wife  may  relinquish  her  right  of  dower  in 
her  husband's  lands,  the  legislature  has, 
since  the  passage  of  the  married  woman's 
act,  restricted  ita  scope  by  adding  the  fol- 
lowing words  thereto:  "Such  writing  shall 
not  operate  any  further  upon  the  wife  or  her 
representatives  by  means  of  any  covenant  or 
warranty  contained  therein  which  is  not 
made  with  reference  to  her  separate  estate 
as  a  source  of  credit,  or  which  if  it  relate 
to  her  said  right  of  dower,  or  to  any  estate 
or  interest  conveyed  other  than  her  own,  ia 
not  made  with  reference  to  her  separate  es- 
tate as  a  source  of  credit."  Section  2502  of 
the  Code.  The  plain  purpose  of  this  amend- 
ment and  its  effect  are,  not  the  enlargement 
of  the  scope  of  the  statute  by  reason  of  the 
married  woman's  act,  but  a  restriction  so  as 
not  to  aSect  the  separate  estate  unless  the 
covenants  in  the  deed  were  made  with  refer- 
ence to  her  separate  estate  as  a  source  of 

In  MMon  y.  Mason,  140  Mass.  63,  3  N.  E. 
10,  the  wife,  by  her  deed,  made  in  her  hus- 
band's lifetime,  in  conaideration  of  3300  paid 
her  by  the  husband,  or  out  of  hia  estate, 
undertook  to  convey  to  a  son  of  the  husband, 
and  one  of  the  devisees  under  his  will  sub- 
sequently made,  all  right,  title,  and  inter- 
est which  she  then  had  or  might  thereafter 
have  in  her  husband's  estate;  ejtpressly  re- 
ferring te  her  right  of  dower.  After  the 
husband's  death  the  wife  claimed  dower  in 
his  estate,  and  the  same  defense  was  made  to 
her  demand  as  is  made  in  the  case  at 
bar;  and  it  was  held  that  the  wife's  incho. 
ate  right  of  dower  was  not  separate  estate 
that  the  wife  might  dispose  of  in  the  life  of 
the  husband,  that  such  a  conveyance  did  not 
SOL.R.  A. 


bar  her  dower,  and  that  she  was  not  com- 
pelled  te  refund  the  $300,  as  a.  condition  at 
having  her  dower  assigned.  The  opinion  ex- 
pressly says  that  the  statute  in  force  in  iita- 
sachusetta  conferring  upon  a  married  womani 
the  power  to  make  controcta  must  be  limit- 
ed in  construction  ao  as  to  exclude  the  right 
of  a  married  woman  to  make  contracU  for 
the  conveyance  of  hear  right  of  dower. 

In  White  V.  Wager,  25  N.  Y.  328,  it  was 
held  that  Uie  disability  of  a  husband  to  take 
land  by  conveyance  from  his  wife  is  not  re- 
moved by  the  statute  enabling  her  to  devise 
and  convey  as  if  she  were  unmarried. 

In  Flyna  v.  Flgnn,  171  Maas.  312,  42  L.  R. 
A.  es,  60  N.  E.  060,  it  wai  held  that,  unUL 
the  husband's  death  and  the  a«tual  assign- 
ment of  the  dower,  the  wife  or  widow  Has 
no  "estate"  in  the  land,  but  her  interest  ia 
on  inchoate  charge,  of  a  peculiar  nature, 
which,  white  it  may  be  released  to  a  vende* 
of  the  husband,  cannot  be  assigned  or  con- 
veyed to  any  other.  In  Moore  v.  New  Fork, 
S  N.  Y.  110,  6B  Am.  Dec  473,  which  was  also 
a  proceeding  to  oondemn  lands  of  a  married 
man  under  the  New  York  statutes,  it  was  in- 
sisted that  the  wife  wa«  a  neceaaary  party 
defendant;  but  the  court  held,  as  in  the  case 
of  i^Iynn  v.  Flynn,  171  Mass.  312,  42  L.  R. 
A.  08,  60  N.  E.  850,  that  ahe  was  not,  for 
the  reason  that,  while  her  inchoate  right  of 
dower  iu  the  land  was  an  interest  which 
might  be  released,  it  was  not  the  subject  of 
grant  or  assignment,  "nor  is  it  in  any  sense 
an  interest  in  real  estate." 

We  are  cited  by  eonnsel  for  appellees  to- 
Jones  V.  Fteminq  {decided  by  the  court  of 
appeals  of  New  York)  104  N.  Y.  418.  10  N. 
E.  693,  and  Rhoades  v.  Davis,  5\  Mich.  306, 
16  N.  W.  659,  as  holding  that  the  wife's  in- 
choate right  of  dower  is  her  separate  estate. 
which  she  may  release  te  her  husband  by  vir- 
tue of  the  married  woman's  act. 

The  case  of  Jones  v.  Fleming  is  very  un- 
like the  case  at  bar.  In  that  ca«e  the  con- 
tract was  between  the  children  of  the  hus- 
band by  a  former  marriage,  the  commiltee- 
of  the  husband  (a  lunatic),  and  the  wife,  by 
which  the  wife,  in  consideration  of  $3,400- 
and  the  settlement  of  certain  suite  as  to  ali- 
mony, agreed  te  release  her  right  of  dower 
in  the  husband's  lands.  The  contract  was 
with  a  third  party,  the  children  of  the  hus- 
band, not  a  contract  witii  the  husband.  Be- 
sides, the  court  had,  in  several  previous 
cases,  decided  that  a  married  woman,  under 
their  statute,  had  the  power  te  contract  gen- 
erally, and  whether  she  had  separate  estate 
or  not  at  the  time  of  the  contract  was  imma- 
terial. Ackleg  V.  Weslervelt,  86  N.  Y.  448: 
Tiemener  v.  Tumquist,  85  N.  V.  516.  30  Am^ 
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pressed  by  this  court  in  construing  our  mar- 
ried woman's  act.  Birth  v.  Hirlh,  08  Va. 
— ,  34  S.  E.  BB4. 

In  Rhoades  v.  Davis,  51  Mich.  306,  16  N. 
W.  659.  the  supreme  court  of  Michigan,  con- 
struing the  statute  of  that  state  very  aimi- 
lar  to  our  married  woman's  act,  does  bold' 
that  a  married  woman's  release  te  her  hus- 
band of  her  dower  right,  if  made  for  a  good 


L<uTD  r.  6  HIPP. 


conaideration  and  wiUiont  fraud  or  improp- 
er dealing,  ia  binding  upon  the  wife.  In 
other  wordi,  the  cmirt  toolc  tlie  view  that  the 
act  permitting  the  wife  to  dispoBe  of  her  in- 
terests itB  if  single  empowered  her  to  con- 
tract with  reference  to  her  inchoate  right  of 
dower  in  her  husband's  estate,  regarding  her 
dower  interest  as  het  statutory  separate  es- 

In  thia  view  we  are  unahle  to  concur.  It 
ia  Dot  in  accord  with  the  trend  of  the  deci- 
sions of  this  court  holding  that  the  married 
woman's  act  gives  to  the  wife  such  estate 
as  is  indicated  by  the  plain  words  of  the  stat- 
ute, and  such  control  of  it  as  the  atatute 
directs,  and  that  in  all  other  respects  the 
relatiims  of  husband  and  wife  aa  to  prop- 
erty remain  unaltered.  Section  2284  of 
chapter  103  (married  woman's  act)  is  spe- 
cific in  enumerati:^  the  various  apecies  of 
property  that  constitute  the  separate  eatate 
of  a  married  woman;  and  it  is  not  poasible, 
we  thint,  by  aay  liberality  of  construction, 
to  bring  the  inchoate  right  of  dower  in  lands 
of  which  the  husband  is  seised  during  the 
coverture  within   its  provisions. 

The  only  ground  upon  which  appellant 
could  be  required  to  refund  the  S400  paid  to 
her  by  her  husband,  before  having  dower  as- 
signed in  the  lands  in  question,  is  that  the 
de^  of  separation  of  June  27,  1808,  creat«d 
a  statutory  jointure,  and  that  she  cannot  re- 
tain the  jointure  and  have  dower  in  the  land. 
Sections  22T0  and  2271  of  the  Code,  as  to 
jointure,  diBei  from  jointure  at  common  law 
only  in  that  under  the  statute  it  may  be  of 

Ccrsonal  as  w^JI  a«  real  estate.  At  common 
iw  the  essentials  of  jointure  were:  It  must 
consist  of  an  estate  or  interest  in  land, 
to  take  effect  in  possession  or  profit 
immediately  on  the  death  of  the  hus- 
band, and  must  be  made  in  satisfaction  of 
the  dower,  and  so  appear  in  the  deed.  It  ia 
en  absolute  bar  only  when  made  before  mar- 
riage. If  made  after  marriage,  it  only  puta 
the  wife  to  her  election  whether  to  accept 
the  provision  or  claim  dower. 

Under  the  statute,  as  well  as  at  common 
law.  a  provision  in  lieu  of  dower  is  to  take 
effect  at  the  death  of  the  husband;  for  it  is 
then  that  the  widow  ia  put  to  her  election  as 
to  whether  she  will  accept  the  jointure,  or 
claim  dower  in  her  husband's  estate,  and  the 
provision  of  the  statute  is  that,  "when  she 
shall  elect  and  receive  her  dower,  the  estate 
BO  conveyed  or  devised  to  her  shall  cease  and 
determine."     Code,  S  2271. 

If,  after  the  husband's  death,  the  widow 
accepts  the  provision  made  for  her  in  lieu  of 
dower,  she  bars  herself  of  dower ;  but  if  she 
has  received  the  provision  during  her  hus- 
band's life,  and  has  spent  or  wasted  it,  she 
may  take  the  dower  as  if  it  had  not  been 
made.  It  is  necessary,  in  order  to  estop  her, 
that  she  should  have  enjoyed  the  provision, 
or  »  part,  at  least,  after  her  husband's  death. 
6  Am.  &  Eng.  Ene.  L*w,  p.  911,  and  authori- 
tiee  cited. 

The  deed  of  separation  in  this  case  con- 
tains none  of  the  elements  of  a  jointure.  It 
fa  nothing  more  nor  lesa  tJian  aa  attempt  to 
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diasolve  Uie  marital  relations  between  tiia 
parties,  to  obtain  from  the  wife  a  releaae, 
directly  to  her  husband,  of  her  inchoate 
right  of  dower  in  his  estate,  and  to  place 
upon  her  the  support  of  herself  and  the  child 
of  the  marriage.  In  the  conditiou  in  which 
the  wife  was  thereby  placed,  the  money  con- 
sideration for  entering  into  the  contract  was 
readily  consumed  in  Uie  use  for  the  support 
of  herself  and  child. 

The  wife  bein^  without  power  to  make 
such  a  contract  it  is  absolutely  void  aa  to 
her,  and  therefore  does  not  bar  her  dower 
in  the  lands  of  which  the  huslund  was  seised 
during  the  coverture. 

Nor  can  she,  upon  equitahle  grounds,  as 
is  contended,  be  required  to  refund  the  $400 
paid  her  as  in  lieu  of  her  dower.  Uer  claim 
to  dower  ia  a  common-law  right,  which  she 
could  enforce  at  law  or  in  equity.  True, 
she  chose  to  assert  her  claim  in  a  court  of 
equity,  but  she  is  not  seeking  equitable  re- 
lief in  the  cancelation  of  a  releaae  or  relin- 
quishment of  her  dower.  She  is  entitled  to 
dower  in  the  estate  of  her  husband  to  the 
extent  to  which  she  has  not  released  or  re- 
linquished it  in  a  manner  authorized  by  law, 
and  her  right  is  in  no  way  affected  by  the 
deed  of  separation  of  June  27,  1896. 

The  learned  judge  of  tlie  court  below,  hav- 
ing taken  the  view  that  appellant  was  not, 
by  reason  of  the  deed  of  separation,  entitled 
to  dower  at  all  in  the  lands  in  question,  did 
noj,  of  course,  pass  upon  the  character  or 
extent  of  her  dower  interest  therein.  She 
claims  dower  in  the  landa,  and  in  the  pro- 
ceeds from  the  sale  of  the  timber  thereon  by 
appellee  H.  E.  Shipp.  It  is  contended  for 
her  that  as  the  debt  secured  by  the  trust 
deed  upon  the  land  made  by  the  husband 
during  the  coverture,  in  which  ahe  united, 
had  been  sfttiafled,  her  right  of  dower  in  the 
land  waa,  again  in  full  vigor,  although  the 
debt  thereby  secured  was  paid  out  of  the  pro- 
ceeds from  the  sale  of  the  land  by  the  trustee 
in  the  subsequent  deed  of  the  husband,  in 
which  the  wife  did  not  unite.  In  this  view 
we  cannot  concur.  The  deed  of  separation 
being  b.  nullity  aa  to  appellant,  her  right  of 
dower  in  her  husband's  estate  at  his  death 
and  now  are  the  same  as  if  it  had  never 
been  entered  into;  that  is  to  say,  the  sala 
by  the  trustee  in  the  suhaequent  deed  of 
trust  given  by  the  husband  during  the  cover- 
ture did  not  affect  appellant's  right  of  dow- 
er in  the  land  to  any  further  extent  than  a 
deed  of  conveyance  by  the  husband  to  the 
purchaser  would  have  affected  her  right- 
When  the  deed  of  truat  by  the  husband,  un- 
der which  the  land  was  sold,  waa  executed, 
appellant  held  her  inchoate  right  of  dower 
in  the  equity  of  redemption  in  the  land, 
which  waa  all  the  husband  could  convey  to 
the  trustee;  and  upon  the  death  of  the  hus- 
band this  right  of  dower  became  consum- 
mate, she  not  having  released  or  relinquished 
it  in  any  mode  authori)«d  by  law.  Wheal- 
ley  T.  Calhoun,  12  Leigh,  2M,  S7  Am.  Dee. 
654,  and  i  2269  of  the  Code.  Sections  2277 
and  2278  of  the  Code  also  apply. 

The  deoret  of  the  Oirtmit  Court,  ditmitt- 
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Join, 


jnf  oppellimt't  (tU,  loill  ba  rmierted,  and  the 
MDM  i«maiided  for  fuTther  proceeding* 
therein  in  accordftnce  with  thii  opinion- 


Note  by  B««k»iuui  Mid  HavHstta,  JJ. : 
We  concur  in  the  opinion,  except  so  far  as 
ADTthing  laid  therein  Tna;f  be  construed  at 
deciding  t<i  what  extent  a  married  woman 
telinqulihea  her  right  of  dower  when  she 
unites  witii  her  husoand  in  a  deed  of  trust, 
to  secure  a  debt  upon  his  real  estate.  That 
Question  does  not  arise  in  thia  case,  and  we 
ao  not  wish  to  be  understood  as  expressing 
auf  opinion  upon  it. 


Thomas  TREVETT,  Plff.  in  Err., 
PRISON  ASSOCIATION  OF  VIRQINIA. 
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1.  A  prleOM  Raa*«lallOB  ■■  mnt  m  pah- 
He  eorporatlon  exempt  troia  llkbllltr 
for  Its  torts,  wtiere  It  Is  not  controlled  bj 
tbe  state,  but  makes  and  enHorces  Its  own  by- 
laws and  regulatloDi  tor  tbe  manaxemaut  of 
Its  affairs,  la  InTcsced  with  all  tht  rlghtt  anO 
prlTlleget,  and  aubject  to  sil  tbg  responilblli- 
tdes  ol  corporations,  and  receives  a  reason- 
able compeasatlon  tor  Its  lerTlees,  althouKb 
Its  objects  are  of  a  beueTolent  character,  and 
It  Is  required  to  make  an  annual  report  of  Its 
.  work  to  tbe  senetal  assembly. 
,  S.  Dkauutes  tor  tke  poU«tlo>  of  m 
■tre«a>  by  the  tUBcharse  tkereln, 
througb  sewers  eaustmcted  for  the  pnrpoaa, 
of  tbe  refuse  water  sud  excrement  from  wash- 
tabs,  bstbtabs,  and  closets  ot  tbe  buildings 
of  a  prison  sisoclstlon.  In  whicb  sre  gusc- 
tered  several  hundred  persons,  mar  be  re- 
covered bj  a  riparian  owner  wba  condacts 
a  profitable  dairy  and  butter  business,  neees- 
sItatInK  a  plentiful  supply  of  pure  water  tar 
his  cows,  and  wbo  also  osea  tbe  water  for 
domestic  purposes 

(Jane  14,  ItMM.) 

ERROR  to  the  Circuit  Court  for  Henrico 
County  to  reriew  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enjoin  the 
pollution  of  a  watercourse.     Beveraid. 

The  facts  are  stated  in  the  opinion. 

Ueurt,  A.  B.  Ooartiiey,  Hanxr  R.  Pol- 
lAvd,  and  John  0>rl>nd  FoUard,  for 
plaintiff  in  error: 

lie  right  of  a  riparian  owner  to  have  the 
water  ot  a.  atream  come  to  him  in  its  natural 
purity  is  as  well  recognised  as  the  right  te 


e  It  flow  to  his  land  in  ita  usual  flow  and 
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Non. — As  to  nature  of  Incorporated  Institu- 
tions bsloDglns  to  the  state,  see  note  to  Stats 
am  rel.  Little  v.  Board  of  Begents  (Kan.)  29  L. 
B.  A.  STB  i  also  Lane  v.  Ulnnesota  State  Agrl. 
BOC  (Mian.)  SB  L.  R.  A.  708;  Sterling  v.  Re- 
(OIU  ot  the  University  (Mich.)  S4  L.  H.  A. 
ISO;  Oklahoma  Agrl.  A  Hecbanleal  College  ▼. 
Willis  (Okta.)  40  L.  a.  A  BTT;  Qcoss  V.  Sea- 
ML.R.  A. 


Hie  right  to  the  use  for  saeonduy  or  arti- 
ficial purposes— such  as  for  irrigaUon  of 
Isjid,  the  propelling  of  factoriee  and  mills, 
abd  the  dischsxge  of  sewa^^  etc-^s  to  be 
enjojed  subject  to  the  primary  ri(^t  of  the 
riparian  ownw  abutting  on  the  stream 
below. 

2  Minor,  Inst.  p.  26 ;  3  Kent,  Cotn.  440,  and 
note  o;  Baltimore  v.  Warren  Mfg.  Co.  GO  Md. 
98;  Wood,  Nuiaances,  I  426;  A.ttg.  Oen.  t. 
Leeds,  L.  R.  6  Ch.  fiB9. 

He  fact  that  public  health  and  eonveni- 
ence  will  be  beat  subserved  by  discharging 
sewage  into  a  stream  makes  no  difference. 

itty.  Gen.  v.  Hacknej/  Bd.  of  Work*,  L.  R, 
20  Eq.  620. 

It  IB  a  matter  of  no  importance  that  the 
defendant  may  not  have  intended  injury  to 
the  plaintiff. 

Honaee  v.  Hammond,  SO  Barb.  SO. 

JfMsrs.  O.  V.  Heredity  and  Bobert 
Stiles,  for  defendant  in  error: 

Where  two  parties  are  interested  in  tlw 
same  property,  nMther  has  any  rights  there- 
in save  as  aubjeot  to  tbe  legal  rights  ot  the 


fendant,  has  do  rights  in  said  stream  or  wn- 
terrourse  save  as  subject  to  the  proper  le^ 
rights  and  usea  of  tbe  defendant  above  him. 
,tfeiTi/!eId  v.  Woroeater,  110  Mass.  216,  14 
Am.  kep.  602;  Barnard  v,  Bherley,  135  Ind. 
647,  24  L.  R-  A.  608;  34  N.  E.  600,  35  N,  E. 
117;  Wathbum  &  M.  Mfg.  Co.  v.  Wonwsler, 
110  Mass.  4GB;  Iforss  r.  Woro^ttor,  139 
Mass.  389,  8  N.  E.  604;  Pennsylvania  Coal 
Co.  V-  Banderson,  113  Pa.  120,  0  Atl.  46S; 
Richmond  t.  Tatt,  B  Ind.  App.  482,  48  N. 
B.  610. 

Keith,  J.,  delivered  the  opinion   of   the 

Plaintiff  in  error  sued  the  Prison  Associa- 
tion of  Virginia  in  an  action  of  trespass  on 
the  case,  and  in  his  declamtioQ  states  that 
he  ia  the  owner  of  a  tract  of  land  in  the 
county  of  Henrico,  upon  which  be  and  bis 
family  reside  and  carry  on  a  dairy  and  but- 
ter business  in  addition  to  ordinary  farm- 
ing operations,  keeping  a  large  number  of 
co^va,  which  renders  a  supply  of  pure  water 
Bsaential;  that  the  water  for  the  use  of  the 
stock  ia  supplied  by  a  stream  which  was  pure 
and  uncontominated,  and  without  pollution 
of  any  kind,  and  that  the  milk  and  butter 
from  the  cows  which  drank  the  water  was 
free  from  any  objection  or  odn',  and  eom- 
inanded  the  highest  price  on  the  maiket; 
that  the  defendant  in  error,  the  Prison  Aaso- 
otation  of  Virginia,  became  the  owner  of  a 
certain  tract  of  land  upon  said  stream  above 
the  laud  of  the  plaintiff,  so  that  the  water 
which  passed  through    the   plaintiff's    land, 

tucky  Bd.  of  Managtra  of  Wcrld'a  Cclnmblan 
Exposition  <Ey.}  4S  L.  B.  A.  708;  and  Mala  v. 
Raatem  State  Hoapltal  Directors  (Ta.)  4T  L. 
R.  A.  STT. 

As  to  right  ot  monldpsl  corporation  to  dialn 
sswags  Into  waters,  sss  Piatt  Broa.  *  Os.  v. 
Watsrbnty  (Conn.)  48  U  B.  A  001,  and  noU. 
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fenilnnt  established  upon  ita  lutd  »  (chool 
for  tbe  ci>nl1n«nient  of  Touthful  crimiaali, 
knnwn  as  the  "Laurel  Induitrinl  School," 
anil  erected  thereon  numerous  buildings  tor 
their  acconimodation,  and  collected  and 
qunrt«Ted  therein  icverBl  hundred  persong, 
and  furnished  the  buildings  with  tFashtubs, 
batlitiib*.  urinals,  and  closets,  without  the 
consent  of  the  plaintiff,  and  against  his  pro- 
test, and  emptied  the  refuse  water,  urine, 
and  excrement  therefrom  iiit«  the  stream, 
and  tliereby  polluted  the  naturaJ  and  pure 
water  of  the  stream  on  plaintiff's  lands  be- 
low, and  br  reason  thereof  broke  up  and  de- 
atrnyed  his  dairj  business,  aeriousJy  injured 
the  health  of  his  family,  impsJred  the  health- 
fulnets  of  his  home,  and  greatly  lessened  the 
value  of  his  property  in  the  public  estima- 
tion, and  reduced  it*  salable   value    in   the 

The  second  oount  Is  subatuitlallf  Identi- 
cal with  the  first,  except  that  it  charges  the 
defendant  with  having  erected  wa«h  houses, 
iirinaJi.  and  closets,  and  constructed  sewers 
from  them  to  the  stream  where  it  passeg 
through  the  defendant's  lands,  and  by  means 
of  the  said  contrivances  the  defendant  emp' 
tied  large  quantities  of  impure  wnter,  urine, 
excrement,  and  fecal  matter,  which  mingled 
with  the  water  therein,  and  by  the  natural 
flow  of  the  stream  polluted  ths  water  of  the 
branch  in  and  upon  plainti^'s  farm  below, 
from  which  his  stock  and  milch    oows   had 


The  third  oount  is  to  the  same  effect,  with 
tbe  additional  alle^tion  that  by  rea«on  of 
the  impuriUes  carried  into  !t  1^  means  of 
the  sewers  erected  by  the  defendant  not  only 
wita  the  wat«r  contaminated,  but  that  the 
atmosphere  about  plaintiff's  home  became 
impregnated  with  miorobes  of  ^^hoid  fever 
and  malaria,  and  was  made  In  every  way  in- 


extmt  of  t2,000,  for  which  he 

The  defendant  demurred  to  t^is  declara- 
tion, the  demurrer  was  snstained,  the  suit 
dismissed,  and  a  writ  of  error  was  obtained 
from  this  court  by  the  plaintiff. 

Hie  first  objeeUon  interposed  by  defend- 
ant in  error  is  that  it  is  not  liable  to  be  sued 
for  Ita  torta,  and  In  support  of  this  proposi- 
tion relies  upon  the  recent  cttse  of  Mata  t. 
Eiutem  Btate  Hoapital,  97  Va.  607,  *7  L.  H. 
A.  S77,  34  8.  £.  617.  It  was  tbere  held  that 
"an  examination  of  the  statutes  creating 
and  continuing  this  hospital  shows  that  it 
was  created  and  exists  for  purely  govern- 
mental purpoiies.  and  is  under  the  exclusive 
ownership  and  control  of  the  state.  It  has 
no  stockholders,  no  members  even,  except 
directors,  having  no  interest  in  it  or  ita  af- 
fairs, wbo  are  app<»nted  by  the  governor  by 
and  with  the  consent  cA  the  senate,  and  are 
in  fact  public,  rather  than  corporate.  ofB- 
cImIs,  endowed  with  a  aorporats  being  for  a 
fiOUR.  A. 


more  convenient  administration  of  the  duties 
imposed  upon  them  by  law,  and  are  mada 
liable  to  finea  for  any  failura  to  perfom 
their  duties. 

"The  mone^  necessary  to  defray  the  ex- 
penses of  maintaining  and  caring  for  its  in- 
mates is  provided  by  annual- appropriations 
made  by  the  general  ftssembly  out  of  the  pub- 
lic treasury,  and  the  manner  of  keeping  and 
disbursing  its  funds  is  prescribed  by  statute. 
The  directors  are  required  to  make  quarter- 
ly reports  to  the  auditor  of  public  accounts 
showing  in  detail  how  they  have  been  dis- 
bursed, and  to  report  annually  to  the  gover- 
nor, tor  the  information  of  the  general  as- 
sembly, the  condition  of  the  hospi^,  and  the 
sums  received  and  disbursed  by  them." 

The  prison  association  is  not  such  a  cor- 
poration. It  is  a  voluntary  association  of 
individuals,  wbo  procured  a  charterfor  cer- 
tain sptalled  objects.  It  is  not  controlled 
by  the  state,  but  by  its  own  corporate  offi- 
cials. It  makes  and  enforces  its  own  by- 
law«  and  regulations  for  the  management  of 
its  affairs  and  property.  It  is  invested  with 
all  powers,  ri^Dts,  and  privilegee  conferred, 
and  made  subject  to  aJi  the  responsibilities, 
regulations,  and  restrictions  imposed,  by  the 
common  law  and  the  statutes  of  this  com- 
monwealth upon  corporate  bodies.  It  may 
acquire  and  hold  property,  the  value  of  tbe 
real  estate  held  by  it  beins-  limited  to  $100,- 
000.  Its  general  objccte,  it  may  be  conceded 
are  of  a  benevcdent  character,  as  they  look 
to  the  improvement  of  the  government,  disci- 
pline, and  general  management  of  prisons 
within  this  state,  and  the  amelioration  of  the 
condititm  of  prisoners,  but  for  its  services  in 
this  behalf  it  receives  a  reasonable  compen- 
sation; and,  while  Its  offloers  are  required 
"to  make  an  annual  report  of  their  work  to 
thi>  general  assembly  of  Virginia."  that  does 
not  constitute  It  a  public  corporation,  and 
givo  it  immunity  from  responsibility  for  ita 
torts. 

In  1  Wood,  Nuisances,  3d  ed.  I  427,  It  is 
said :  "The  right  of  a  riparian  owner  to  baT« 
the  water  at  a  stream  cotne  to  him  In  its  nat- 
nral  purity  Is  as  well  reoocnized  as  the  right 
to  have  it  flow  to  his  land  in  its  usual  flow 
and  volume.  But  in  reference  to  tJiis,  as 
with  the  air,  it  is  not  every  interference  with 
the  water  that  imparts  impuritiea  thereto 
that  is  actionable,  but  only  such  as  impart 
to  tbe  water  such  impurities  as  substantially 
impair  its  value  for  tbe  ordinary  purposes  of 
life,  and  render  it  measurably  unfit  for  do- 
mestic purposes,  or  such  as  eausea  unwhole- 
some or  offensive  v«pors  or  odors  to  arise 
from  the  water,  and  thus  impairs  the  com- 
fortable or  benefleial  enjoyment  of  property 
in  its  vicinity,  or  such  as,  while  producing 
no  actual,  sensible  effect  upon  the  water,  are 
yet  of  a  Character  calculated  to  disgust  the 
senses,  such  as  the  doposit  of  the.  caroasses 
of  de»d  animals  therein,  or  the  erection  of 
privies  over  a  stream,  or  any  other  use  cal- 
culated to  produce  nausea  or  disgust  in  those 
using  the  water  for  the  ordinsfy  purposes  of 
life,  or  such  as  impair  its  value  tor  maaufao- 
turing  purposes." 

The  great  principle  upMt  which  tlie  law  as 
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thui  stated  reata  Is  that  every  man  must  uae 
bis  own  property  bo  as  not  to  injure  Uiat  of 
anntheT.     It  is  true,  as  urged  hj  counsel  for 
defendant  in  error,  thB.t  the  opemtioo  of  I' 
principle    is    quaiilled    by    another    mai 
founded  in  natural  law,  that  lie  who  m 
eisea  only  his  own  legal    rights    injures 
one.     The  motive,  good  or  tad,  which  in 
enced  the  action  complained  of  is  generally 
of  no  importance  whatever;    for   it   is   well 
stated  by  an  eminent  writer  upon  this  sub- 
ject that,  "Whatever  one  has  a  right  ' 
another  can  have  no    '   '  '   ' 
Cooley,  Torts,  p.  630, 
lawful    act   is    done   in    a   lawful 
tliough  another  may  be  injured  by   it,    the 
law  alTordB  no  remedy.     It  Is   damnum   ali<- 
que  injuria. 

Ab  was  said  by  the  court  in  Jfetri^eM  v. 
Worcester,  110  Mobs.  219,  14  Am.  Rm.  6B2: 
"Cultivatinj?  and  fertilising  the  lands  bor- 
dering on  tlie  stream,  and  in  which  are  its 
sources,  their  occupation  by  farm  houseB  and 
other  ereetiooB,  will  unavoidably  cause  im- 
purities to  be  carried  into  the  stream.  As 
the  lands  are  subdivided,  and  their  occupa- 
tion and  use  become  multifariouB,  these 
causes  will  be  rendered  more  operative,  and 
their  efTects  more  perceptible.  The  water 
may  thus  be  rendered  unfit  for  many  uses 
for  which  it  had  before  been  suitable,  but,  so 
far  as  that  condition  results  only  from  rea- 
sonable use  of  the  stream  in  accordance  with 
the  common  right,  the  lower  riparian  pro- 
prietor boA  no  remedy. 

"When  the  population  becomes  dense,  and 
towns  or  villa^res  ({sther  along  its  banks,  the 
■tream  naturally  and  necsesarily  suffers  still 
greater  deterioration.  Roads  and  streets 
«roiairg  it,  or  running  by  its  side,  with  their 
i;utter9  and  sluices  discharging  into  it  their 
surface  water  collected  from  over  large  spa- 
ces, and  carrring  with  it  in  suspension  the 
loose  and  li^^t  material  that  is  thus  swept 
<^,  are  abundant  sources  of  impurity, 
Against  which  the  law  affords  no  redress  by 

The  wrong  complained  of  in  the  declara^ 
tion  under  consideration  differs  widely  from 
that  pollution  of  water  inddeut  to  the  caunee 
adverted  to  in  the  foregoing  quotation.  Here 
it  is  charged,  not  only  that  privies  were 
erected  for  the  acconmiodation  of  a  great 
number  of  people,  but  also  that  the  d^end- 
ant  "emptied  refuse  water,  urine,  and  eicre- 
ment  therefrom  into  the  streojn."  and  in 
other  counts  it  is  charged  that  this  was  done 
by  means  of  sewers  spedally  constructed  for 
that  purpose.  Privies  are  prima  fade  nui- 
aonces,  and,  "although  necessary  and  indis- 
pensable in  connection  with  the  use  of  prop- 
erty for  the  ordinary  purposes  of  habitation, 
yet  if  they  are  built  or  are  allowed  to  remain 
in  such  a  condition  oa  to  annoy  others  in  the 
proper  enjoyment  of  their  property,  .  .  . 
they  are  nuiaanceB  in  fact,  and  render  the 
person  erecting  or  using  them  liable  for  all 
the   injurious   consequences    flowing   there- 

■'The  pollution  of  the  water  by  artificial 
drainage,  which  causes  sewage  to  flow  into 
%  stream,  spring,  or  vdl,  whether  done  by  a 
fiO  T^  R.  A, 


municipal  eor|w>ratton  or  aa  individual,  m»^ 
stitutee  a  nuiaonce  which  entitles  the  own- 
er to  damofes  therefor;  the  rule  being  that 
a  municipal  corporation  has  no  more  right 
to  injure  the  waters  of  a  stream  or  the  prem- 
iaes  of  an  individual  than  a  naturai  person.'' 
1  Wood,  Nuisances,  3d  ed.  SI  427,  679. 

In  Chapman  v.  Rocheater,  110  N.  T.  273, 
1  L.  R.  A.  2gQ,  IS  N.  E.  8S,  the  defendant 
constructed  certain  sewers,  and  through 
them  discharged,  not  only  surface  watCT,  but 
the  sewage  from  houses,  and  the  contents 
from  a  large  number  of  waterclosets,  in 
Thomas  creek,  above  plaintiff's  land,  so  as  to 
render  its  water  unfit  for  use,  and  covered  its 
banks  with  filthy  and  unwholesome  sediment. 
"These  and  other  facta,"  said  the  court,  "well 
warranted  the  conclusion  of  the  trial  court 
that  the  act  of  the  defendant  in  thus 
emptyine  its  sewers  ccmstituted  an  offen- 
sive and  dangerous  nuisance.  The 
filth  of  the  city  does  not  fiow  naturally  ta 
the  lands  of  the  plaintiff,  aa  surface  water 
ftnds  its  lei'el,  but  is  carried  thither  by  arti- 
ficial arrangements  prepared  by  the  city,  and 
for  which  it  is  responsible.  .  .  .  The 
case  comes  within  the  general  rule  whidi 
gives  to  a  person  injured  by  the  pollution  ot 
air  or  water,  to  the  use  of  which,  in  its  nat- 
ural condition,  he  Ib  entitled,  an  octicm. 
against  the  party,  whether  it  be  a  natural 
perron  or  a  corporation  who  causes  that  pol- 

The  case  of  BalUmort  T.  Warren  Ufg.  Oo. 
50  Md.  S6,  is  instructive.  The  city  of  Bal- 
timore asked  on  injunction  against  the  de- 
fendants to  restrain  them  from  polluting 
Gunpowder  river,  the  source  of  its  supply 
of  water  for  drinking  and  other  purposes. 
The  defendant  was  an  upper  riparian  pro- 
prietor, and  the  charge  against  it  was  that 
it  discharBed.  or  knowingly  suffered  or  per- 
mitted to  be  discharged,  into  said  stream  ref- 

ic   water   from    its    factory,    impregnated 

ith  divers  injurious  ingredients  and  sub- 
stances, pttt  into  the  same  by  the  defendants 
at  itn  factory,  whereby  the  water  was  ren- 
dered less  pure  and  fit  for  use  by  man  aa 
drinking  water.  This  charge  was  held  to  be 
too  vague  as  to  the  nature  and  character  of 
the  defjlejnent,  but  the  additional  charge 
that  he  erected,  maintained,  and  used  divers 
large  privies  and  hog  pens  at  or  near  said 
factory,  the  excrement  and  filth  whereof  tha 
defendants  caused  or  wilfully  suffered  and 
permitted  to  be  discharged  into  the  waters 
of  Gunpowder  river,  whereby  the  water  of 
the  stream  was  ^eatly  polluted,  was  held  to 
^  cause  for  the  injunction. 

Tracing  the  law  frcrni  the  time  of  Lord 
_  skf  to  more  recent  times,  the  court,  speak- 
ing through  Jud^e  Alvey,  declares  that  "all 

law  authorities  agree  that  a  ripari- 

tr  has  the  right  to  the  natural 
f  water  flowing  by  or  through  his 
land,  in  ito  ordinary  natursJ  state,  both  as  b> 
',ta  quantitv  and  quality,  as  incident  to  the 
right  to  the  land  on  or  through  which  the 
watercourse    runs.     .     .  If.     therefore," 

said  the  court,  "the  defendants,  being  up- 
per riparian  proprietors,  and  as  such  enti- 
tle to  the  ordinary  use  of  the  water,  in- 
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^uding  tlic  right  to  apply  it  In  a  reaaooaUe 
"Way  to  purposes  of  trade  and  manufacture, 
are  using  the  vater  of  the  stream  in  an  un- 
reasonalue  manner,  and  have  deflled  the 
«ame  in  such  manner  and  to  such  an  extent 
•B  to  operate  an  actual  iavaBion  ol  the  rights 
-ri  the  complainants,  the  latter  are  clearly 
entitled  to  redress  by  acUoa  at.  law,  and,  in 
•case  the  nuisance  be  oontjnued,  to  summary 
relief  by  injunction.     .     .     . 

"What  nature  and  extent  of  pollution  of 
the  stream  will  call  for  the  active  interfer- 
ence of  the  court  is  not  in  sJl  cases  easy  to 
define.  It  is  no^  every  impurity  imparted  to 
thf  H'uter,  however  small  in  degree,  that 
will  be  the  subject  of  an  injunction.  All 
running  streams  are,  to  a  certain  extent,  pol- 
luted ;  and  especially  are  they  so  when  they 
flow  through  populous  regions  of  country, 
and  the  waters  are  utilized  for  mechanical 
«Dd  mantifacturing  purposes.  The  washinf;!! 
of  the  manured  and  cultivated  fields,  and  the 
natural  drsintH^e  of  the  country,  of  neces- 
sity bring  msjiy  impurities  to  the  stream; 
but  these  and  the  like  sources  of  pollution 
eannot,  ordinarily,  be  restrained  by  the 
court.  .  .  .  llierefore!,  nhen  we  speak  <rf 
"the  right  of  each  riparian  proprietor  to  have 
-the  water  of  a  natural  atream  flow  through 
his  land  in  its  natural  purity,  those  de- 
scriptive terms  must  be  understood  in  a 
oomparatjve  sense;  as  no  proprietor  does 
receive,  nor  can  he  reaaonably  expect  to  re- 
ceive, the  water  in  a  state  of  entire  purity. 
But  any  use  that  materially  fouls  and  adul- 
-t«rates  the  water,  or  the  deposit  or  dis- 
■cliar^e  therein  of  any  fllthv  or  noxious  sub- 
stance, that  so  far  affects  the  water  as  to  im- 
pair its  value  for  the  ordinary  purposes  of 
lifo.  will  be  deemed  a  violation  of  the  rights 
of  the  lower  riparian  proprietor,  and  for 
which  he  will  be  entitled  to  redress.  Any- 
-thing  that  renders  the  water  less  wholesome 
than  when  in  its  ordinary  natural  state,  or 
which  renders  it  offensive  to  taste  or  smell, 
-or  tliat  is  naturally  calculated  to  excite  dis- 
gust in  those  using  the  water  for  the  ordi 
nary  purposes  of  life,  will  constitute  a  nui 
annoe,  and  for  the  restraint  of  which  a  court 
•oi  equity  will  interpose." 

The  case  before  D9  measures  fully  up 
the   careful    statement   of   the   law   In     I 
-minion   just  quoted.     If  the  averments   of 
tne  declsratjon  before  us  are  true,  the  water 
ia   utterly   unfit   for   its   primary   uses.     It 
would  be  disgusting  to  tlie  senses  and  in- 
jurious to  the  health.     It  ia  a  matter  of  com- 
mon  knowledge  that  nothing  is  more  sus- 
ceptible  to   contaminating  influences     than 
milk,  and  its  odor,  its  taste,  and  its  whole- 
somenesB  are  alike  affected  by  the  conditions 
to  which  it  may  be  exposed.     It  ia  the  prin 
tipal  food  of  the  feeble  and  the  young,  and 
therefore  to  make  it  and  keep  it  pure  and 
free  from  all  contaminating  influences  is  of 
great  importance;  but,  apart  from  the  pos- 
sible effect  upon  the  health,  who  would 
be  nauseated  at  the  idea  that  the  milk 
-drinks  was  obtained  from  cows  supplied  with 
water  from  so  foul  a  source  as  described  ' 
this  declarationT     It  does  not  set  out  one 
thOBS  alight  interferences  the  law  passes  o' 
-»  L.  B.  A. 


too  trifling  to  be  oon^dered,  but  a  sub- 

mtiat,  and  indeed  a  destructive,  impair- 
ent  of  the  value  of  the  water  for  all  of 

Defendant  in  error  laid  great  stress  upon 
e  case  of  Fltinaylvania  Coal  Co.  v.  Satider- 
n,  113  Pa.  120,  C  Atl.  453.  Its  authority 
much  diminished  by  the  fact  that 
the  supreme  court  of  Pennsylvania,  up- 
on the  same  case,  between  the  same  parties, 
had  reached  an  opposite  conclusion  in  SQ  Fa. 
401,  and  by  the  further  fact  that  in  the  last 
-  -  three  of  the  judges  dissented  of  a  court 
ven.  That  was  a  suit  brought  by  Sao- 
dersoQ  and  wife  against  the  Pennsylvania 
Goal  Company  to  recover  damages  for  the 
pollution  by  the  defendant  of  a  stream  of 
water  \riiich  flowed  through  the  plaintifTs 
■rounds  by  the  discharge  of  water  into  it 
rem  the  defendant's  mines.  The  syllabus 
tatfs,  among  other  things,  that  "the  uss 
and  pnjoyment  of  a  stream  of  pure  water  for 
domes Uc  purposes  by  ths  lower  riparian 
owners,  who  purchased  their  land,  built  their 
houses,  and  laid  out  their  grounds  before 
the  opening  of  tjie  coal  mine,  the  acidulated 
waters  from  which  rendered  the  stream  en- 
tirely useless  for  domestic  purposes,  must  tm 
neectgiiate  give  way  to  the  interests  of  Uie 
community,  in  order  to  permit  the  develop- 
ment of  the  natural  reaouroes  of  tite  country, 
and  to  make  possible  the  prosecution  of  the 
lawful  business  of  mining  coal." 

Whether  the  right  of  the  individual  under 
like  conditions  would  with  us  yield  to  the 
public  interest,  except  upon  payment  of 
proper  compensation,  is  a  question  which  wa 
need  not  now  decide. 

That  damages  resulting  to  another,  from 
the  natural  and  lawful  use  of  his  land  by 
the  owner  thereof,  are,  in  the  absence  of 
malice  or  negligence,  damnum  absque  in- 
juria.  as  stated  in  tliat  case,  there  can  be 
no  question;  and  there  is  great  force  in  the 
position  of  the  court  that  the  defendant  did 
nothing  to  change  the  character  of  the  wa- 
ter or  diminish  its  purity  save  what  result- 
ed from  the  natural  use  ajid  enjoyment  of  its 
own  property.  Mining  ooal  was  a  lawful 
business.  It  could  not  be  carried  on  with- 
out freeing  the  mine  from  the  water  which 
percolated  into  it  All  mine  water  is  acidu- 
lated and  unfit  for  domesUc  use.  It  was 
pumped  out  of  the  mine,  ajid  by  the  force  of 
gravity  and  the  natural  conformation  of  the 
land  it  passed  into  and  polluted  the  stream 
which  Bowed  through  the  premises  of  the 
plaintitT.  As  W!»B  said  by  the  court;  "The 
defendants  having  brought  nothing  on  to  the 
land  artificially,  the  water  as  it  poured  into 
Meadow  brook  is  the  water  which  the  mine 
naturally  discharges:  Its  impurity  arises 
from  natural,  not  artificial,  causes.  The 
mine  cannot,  of  course,  be  operated  else- 
where than  where  the  coal  is  naturally 
found,  and  the  discharge  is  a  necessary  inci- 
dent to  the  mining  of  it."  It  appears, 
moreover,  "that  the  community  in  and 
around  the  city  of  Scranton,  including  the 
complainant,  is  supplied  with  abundant  purs 
water  from  other  sources;  there  is  no  com- 
plaint as  to  any  injurious  effect  from  this 
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mtcr  to  tlie  goieral  health;  the  eommimity 
does   not   complaiii   on   any   groiuuU.     The 

tluntiff'*  grieTance  ia  for  a  mere  personal 
iGWiveiiieiice,  and  we  are  of  opioian  that 
mar*  private  personal  inconvenience,  arising 
in  thia  way  and  under  auch  circumstances, 
must  yield  to  the  necessitiea  of  a  great  pub- 
lic industry,  which,  although  in  the  bands 
of  a  private  corporation,  aubwrvM  a  great 
public  int«reat.  To  encourage  the  derelop- 
Dient  of  the  great  natural  reMurcee  of  a 
wuntry,  trifling  inconveniences  to  particu- 
lar persons  must  sometimes  give  way  to  the 
aeceBsitiea  of  a  great  conununity." 

We  have  quoted  thus  fully  from  this  case, 
not  that  we  mean  to  approve,  or  that  ive 
presume  to  disapprove,  the  law  as  stated  in 
tliat  case^  but  merely  to  show  that  it  has  no 
verr  dose  anaJo^  to  the  <me  before  ua. 

^e  ease  of  MerrifieU  t.  Woreeater,  110 
Mass.  210,  14  Am.  Sep.  5B2,  and  that  of 
Uorte  V.  Woroeater,  139  Mass,  389,  2  N.  K 
694,  were  suits  against  the  city  of  Worcester 
for  polluting  a  stream  by  emptying  into  it 
the  sewage  of  the  city,  and  it  wag  held  that 
there  can  be  no  recovery  asainst  the  tAtj  for 
the  pollution  ao  far  aa  it  la  attributable  to 
the  plan  of  sewerage  adopted  by  the  city, 
but  only  so  far  ai  it  ia  attributable  to  the 
improper  oonstruotion  or  unreasonable  use 
^  the  aewen,  or  n^ligenoe  or  other  fault 


of  the  eity  in  the  oare 

Passages  from  the  <^inions  in  these  two 
cases  may  be  cited  as  antwonisUc  to  the- 
views  hereinbefore  expressed,  but  we  think 
that  the  case  of  Washburn  A  U.  Mfg.  Co.  r. 
Worotaler,  116  Maes.  458,  will  eolve  all  the- 
apparent  difficultiee  which  may  be  thus  sug- 
KCBted.  It  there  appears  that  the  city  of 
Worcester,  in  the  construction  of  ita  WHt«r- 
woriu,  act«d  under  a  statut«  which  mado 
provision  "for  the  assessment  under  special 
proceedings  of  damages  to  all  parties  whosft 
eitatea  are  therebv  injured,"  and  the  city 
was,  of  course,  held  not  to  be  liable  to  an 
action  at  lew  or  bill  in  equity  for  injuries 
which  were  the  necessary  results  of  the  ex- 
ercise of  the  powers  thus  conferred.  Said 
the  court:  "But  if  by  an  excess  of  the  pow- 
ers granted,  or  negligence  in  the  mode  of 
carrying  out  the  system  legally  adopted,  or 
in  omitting  to  take  due  precauUons  to  guard 
against  consequences  of  ita  (^ration,  a  nui- 
sance is  created,  the  city  may  be  liable  t«- 
indictment  in  t>eiialf  of  the  public,  or  to  suit 
by  individuals  suffering  special  damage."  B» 
that  these  cases  are  in  harmony  with  the  en- 
Ure  onrrent  of  authority. 

We  are  of  opinion  that  the  judgmeitt  of 
the  OfToutt  Ootirt  mutt  b«  reowied. 


pennbtijVania  supreme  OOURT. 


COMMONWEALTH  of  PennsylTsnia  w  reL 
John  P.  ELEIN  Attorney  Oeneral,  ApP*-. 


W.  W.  QRIEST. 


(IM  Fa.  SOT.) 


S.  Approval  by  til*  KonFaop  of  a  pro- 
po«Ad  ameBdnaoBt  to  tbe  OonstltntlOB 
Is  Bot  FBUBlred  b;  Const,  art.  8,  I  2S,  en- 
titled "Of  Leg)  slat  Its."  and  provldlag  tbaC 
ever;  order,  resolailon,  or  vote  shall  be  sub- 
mitted to  the  Ko*ei^ci^  before  It  tikes  effect, 
but  msklnf  no  raference  to  amendments,  since 
the  iiroceduTe  EovemInK  the  adoption  of 
-amendments  Is  provlijed  by  Const,  art.  IS,  | 
1,  which  requires  a  proposal  of  an  amend- 
ment In  either  bouse,  an  agreement  to  tbe 
•ame  b;  t»tb  bouses,  s  publication  tbereot 
b7  the  secretary  of  the  commonwealth,  a  sec- 
ond agreement  by  the  two  houses,  a  second 
puhllcstlan  by  the  secretary,  and.  tinslly,  a 
vote  of  the  people,  which.  If  a  majority  vote 
favorably,  causes  the  ameodment  to  become 
a  part  of  the  Coustltutlou,  but  nowhere  gives 
any  warrant  for  Interference  by  the  gover- 
nor; and,  ■■  this  Is  ■  complete  system  In  it- 
self, no  part  of  art,  8.  |  26,  can  be  resd  Into 
It  by  impllestlon. 

a.  Ib  B  uBBdBiaBB  procecdlBB  to  oon- 
pcl  tke  pnblicBtloa  of  B  propoacd  «ob- 


■tltBtlonBl  BBoBdMBt  by  the  seeretary 
of  the  eammouweslth.  as  required  by  the  Con- 
stitution, It  Is  no  defense  that  no  appropria- 
tion of  moneys  to  defray  the  cost  ot  psbllca- 
tlon  has  bean  mads,  where  It  Is  not  alunr* 
that  any  newspaper  haa  refused  to  make  Um- 
publication  without  being  paid. 
3.  The  psbltcBtloB  of  B  proposed  sOB- 
■tltntlOBBl  BvendBioBt  under  ConsL  aru 
Itt,  I  I,  prorldlng  that  the  secretary  of  tb* 
commonwealth  shall  cause  the  amendment  to- 
be  published  three  months  before  the  next 
general  election,  and  that  the  nsit  general  as- 
sembly chosen  mnsC  pass  npon  the  amendment 
before  It  is  submitted  to  the  vote  of  the  peo- 
ple. Is  lufflcient  if  msde  three  months  befor* 
the  oeit  general  election  at  which  membei* 
of  assembly  are  cbosen.  sllhough  that  is  not 
tbe  next  sfter  the  propoial  ot  the  amendment, 
since  the  provision  aa  to  tbe  time  of  pub- 
lication Is  directory  merely,  snd  the  object  of 
the  Constitution  Is  equally  well  served  by 
the  later  publication. 

(Uay  20,  1000.) 

APPEAL  by  relator  from  a  Judgment  <rf 
the  Court  of  Common  Pleaa  for  Dauphin 
County  refusing  a  mandamus  to  compel  de- 
fendant to  proceed  with  the  publication  of 
a  proposed    constitutional    amendment-  not- 


NoTS. — As  to  adoption  of  amendments,  see 
Seneca  Mln.  Co.  v.  Secretary  ot  State  (Mich.) 
0  L.  B.  A.  TTO :  State  ea  rel.  Torrys<Ki  v.  Grey 
(Ner.)  10  L.  B.  A.  184 ;  Worinan  v.  Began  i 
<Ud.)  31  L.  B.  A.  116:  Livermore  *.  Walte  ' 
.<Cal.)  2B  L.  B.  A.  813  1  State  ea  rsl.  Woods  V.  ' 
00  L.  R.  A. 


TookCF  (Hont.)  26  L.  B.  A.  HO:  Bdwards  r. 
Lesueur  (Uo.)  81  L.  B.  A.  SIS;  Bute  w  rsl. 
Wlneman  v.  Dahl  (N.  D.)  H  L.  B.  A.  07.  and 
SUts  e>  reL  HcClnrs  *.  Powell   (IUm.)  48  L. 


.Google 
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withstanding  Um  goTemor't  difwppTOTBl  of 
the  same  >•  adoptee  b;  the  l^iBlature.     5«- 

The  defendaot  admitted  that  the  reioln- 
tion  propoiing  amendments  to  the  Coutitu- 
tion  was  duly  adopted  by  the  tesislature, 
but  set  up  that  it  became  ol  no  validity  be- 
cause the  governor  vetoed  the  resolution  and 
the  same  wae  not  passed  over  his  veto,  and 
therefore  that  the  resolution  was  of  no  ^ect 
and  be  was  not  required  to  proceed  with  the 
publication  of  the  amendment  and  their 
submission  to  the  people.  He  further  set 
up  that  no  appropriation  hful  been  made  to 
pay  ths  expenses  of  such  publication,  and 
thikt,  in  the  absence  of  sucb  appropriation, 
he  was  not  authorized  to  pay  Uierefor  or  to 
draw  his  warrant  for  the  payment,  and  tha.t, 
furthermore,  there  7eie  no  funds  in  the 
treasury  not  other vrise  appropriated  out  of 
which  Uie  expense  could  be  ptLld;  for  which 
re«eou  he  claims  that  he  was  not  iMund  to 
proceed  with  the  publieirtian. 

Further   facts  appear  in  the  opinion. 

Metsra.  Clinton  Rocers  Woodruff, 
Drnrid  WaUeratelm,  WUllun  F.  Du-by, 
Hen>7  Budd,  and  Oeorce  W.  Onthrle, 
for  appellant: 

Article  3  of  the  ConsUiution  is  headed 
"Of  Legislation,"  and  its  whole  office  is  to 
regulate  or  restrain  the  making  of  laws. 
There  is  not  in  the  whole  article  one  single 
thing  which  refers  directly  or  indirectly  to 
the  Constitution  or  to  its  ammdmenL 

The  amendment  of  the  Constitution  was 
not  to  be  brought  About  by  a  law  passed  by 
the  legislature,  with  or  without  the  consent 
of  the  people,  but  by  the  people  tliemaelvea, 
speaking  directly  through  the  polis.  There- 
fore it  was  not  proper  to  include  in  article 
3,  which  refers  to  the  making  of  laws  by  the 
legislature,  the  ordinary  law-making  body, 
a  provision  which  is  not  for  the  making  of  a 
law,  but  merely  for  proposing  to  the  people 
something  to  be  passed  upon  by  them,  and 
which,  when  approved  of  by  the  people,  and 
then  only,  becomes  the  supreme  law  of  the 
sta.te  without  any  intervention  of  either  the 
legislative  or  exBCutiva  department  of  the 
government. 

The  two  object*  are  not  germane  to  each 
other.  W«  should  therefore  expect  that  for 
each  object  would  be  provided  a  ayatem  com- 
plete in  itself,  not  dependent  in  any  w»y 
upon  the  system  provided  for  the  aceom- 
plishm^it  of  the  other  object. 

As  article  16  does  not  by  it«  terms  nqulre 
that  before  a  propose  amendment  m»y  be 
...1 — !n.j  *-  .V-  -Bople  its  flubmisaion  must 
e  governor,  or  his  disap- 
>  by  a  constitutional  ma- 
jority of  the  two  houses  of  the  legislature, 
no  such  requirement  exists. 

Until  Uie  present  case  it  never  seems  to 
have  been  dreamed  that  the  governor  had  a 
i^ght  to  prevent  the  people  from  consider- 
ing and  passing  upon  a  proposed  change  in 
the  fundamental  law. 

In  BolUngtwoTtlt  t.  Virginia,  3  Dall.  378, 
1  L.  ed.  644,  ft  was  held  tha.t  the  negative  of 
the  Fresideiat  applies  only  to  the  ordinary 
eases  of  leglalauon;  he  has  nothing  to  do 
fiO  Ta  R.  A. 


UHL  Lwiore  a  proposea  a 
submitted  to  the  people  i1 
be  approved  by  ue  govei 
proviii  be  overctmie  by   a 


with  iJie  proposition  or  adoption  of  amend- 
ents  to  the  Constitution. 

The  same  position  has  been  taken  in  Btat^ 
e*  rei.  Morria  v.  Uiuon,  43  La.  Ann.  648, 
e  So.  776,  and  Re  Benate  File  SI,  25  Neb. 
8G7,  41  N.  W.  681. 

When  tbe  legislature  does  nothiag  more 
than  propose  an  amendment,  upon  which  the  ' 
people  are  to  vote  directly,  tlien  it  is  the 
people  alone  who  speak  with  any  authority, 
and  there  ie  no  need  of  a  hold-up  or  a  veto 
I  enable  them  to  speak. 

Tbe  Constitution  does  not  prohibit  tbe 
making  of  a  contract  authorised  by  law,  or 
the  performance  of  a  duty  imposed  by  it, 
until  after  an  appropriation  has  been  made 
by  tiie  legislature  to  discharge  the  liability 
or  pay  the  expenses  thereby  incurred. 

The  secretary  of  the  commonwealth  can- 
not excuse  bis  failure  to  perform  his  consti- 
tutional duty  by  an  allegation  that  another 
branch  of  tbe  government  has  failed,  or  may 
likely  fail,  to  perform  its  duty.  ^ 

A  duty  being  oast  upon  the  secretary,  the 
presumption  is  that  the  co-ordinate  branches 
ot  the  government  will  perform  their  part. 

ZaneavHU  v.  Rxohardt,  6  Ohio  St  586; 
Allegany  County  Pvblio  Sc\ool  Comr:  ». 
Allegany  Covnty  Oomra.  20  Md.  449;  Chi- 
oago,  D.  d  U.  B.  Co.  t.  Olmattad,  46  Iowa, 
316. 

The  duty  of  the  secretary  of  the  common- 
wealth cannot  be  increased  or  diminished 
either  by  an  order  from  the  governor  or  by 
an  act  of  the  legislature. 

In  only  two  instances  does  the  Constitu- 
tion impose  speciSo  duties  upon  a  subordi- 
nate executive  state  official.  In  both  instan- 
ces it  would  seem  to  be  apparent  that  the 
intention  of  the  framers  of  that  Instrument 
was  both  to  free  that  officer  from  the  control 
of  the  governor  in  regard  to  these  matters, 
and  to  impose  the  duties  upon  an  official  who 
could  not  claim  for  himself  the  immunity 
from  judicial  processes  which  belongs  to  the 
chief  executive  of  the  state. 

A  constitutional  provision  may  be  said  to 
be  self -executing  if  it  supplies  a  sufficient 
rule  by  means  of  which  the  right  given  may 
be  enjoyed  and  protected,  or  the  duty  im- 
posed may  be  enforced. 

Cooley,  Const.  Lim.  6th  ed.  p.  99 :  DeTurk 
V.  Com.  12B  Pa.  161,  6  L.  R.  A.  853,  18  Atl. 
767;  MoCafferty  t.  Otiyer,  6B  Pa.  Ill;  Com. 
T.  Qambie,  62  Pa.  349,  1  Am.  Kep.  422. 

To  say  that  tbe  st«te  treasurer  might  re- 
fuse to  pay  the  cost  of  advertising  the  con- 
stitutional amendment  because  no  approprlj 
ation  had  been  made  would  be  to  ignore  the 
very  reason  for  the  constitutjonal  prohibi- 
tion against  the  payment  of  money  exception 
warrant  [H'oparly  drawn   and   appropriation 

Thomaa  v.  Ow>en»,  4  Md.  IS9 :  State  ea  rel. 
Lincoln  v.  Babcook.  16  Neb.  230,  27  K.  W. 
OS ;  Etoing  v.  Oroville  Min.  Co.  56  Gal.  649 : 
mila  V.  Chicago,  60  111.  80;  People  ex  rel. 
Ely  V.  Rummy,  64  111.  44;  7'ullle  v.  National 
Bank  of  the  Republic.  161  111.  4B7,  34  L.  R. 
A.  750,  44  N.  E.  984;  Friedman  Broa.  v. 
Uathes,  8  Heisk.  488;  Mallon  v.  Hyde,  70 
Fed.  Bep.  38B;  fitats  t.  Holmes,  12  Wash. 
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10>,  40  Pac.    735,    41  Pac. 
Hoge,  66  Oal.  612. 

The  le^iBlHture  c&miot  atop  the  vheelt  of 
.governuient.  bj  a  failure  to  approprikte 
mone;  to  diBchargc  the  oblieatioas  to  be  in- 
curred bf  the  proper  executive  officer  in  the 
discbarge  of  a  dut7  imposed  upon  him  by 

lietSTt.  W.  U.  Hanael  and  II.  E.  Olm- 
sted, for  appellee; 

The  secretary  of  the  commonvealtb  wu 
not  obliged  to  incur  an  expenditure  of  MO,- 
000  -without  any  legislative  provision  for  itj 
payment. 

Keeside  r.  Walker,  11  How.  291,  13  L.  ed. 
701 ;  Com.  ex  rel.  Witmer  v.  Lancaster  Coun- 
ty Comra.  6  Bina.  9. 

The  duty  of  the  secretary  of  the  common- 
vealth  ha«  not  yet  arisen.  The  general  as- 
sembly has  not  comoleted  its  task.  It  is 
just  as  important  and  necessary  a  precedent 
lor  the  genemi  assembly  to  appropriate 
money  to  advertise  the  ameadmeuts  as  for  it 
to  pass  them,  before  the  secretary  can  act. 

Not  only  was  there  no  appropriation  for 
this  purpose,  but  there  was  no  money  in  the 
state  treasury  to  pay  the  cost  of  advertising. 

Oom.  ea  rel.  Witmor  v.  Lonotuter  County 
Comr*.  8  Binney,  9. 

The  secretary  of  the  commonwealth  will 
not  be  mandamused  to  do  a  vain  thing,  e. 
g.,  to  publish  in  1900  constitutional  amend- 
ments ninety  days  prior  to  the  general  elec- 
tion of  1899. 


liah  a  specific  legal  right,  as  well  u  the 
want  of  a  specific  l^al  remedy. 

Jamet  v.  Btuika  County  Comra.  13  Pa.  75 ; 
EeiJner  v.  Com.  em  rel.  Kline,  28  Pa.  112. 

A  relator  is  not  entitled  to  the  writ,  even 
from  the  appellate  oourt,  unless  he  can  show 
«  legal  duty  then  due  at  the  hands  of  the 
respondent. 

Spelling,  Extraordinary  Relief,  S  1386. 

No  mandamns  can  issue  when,  as  a  practi- 
cal matter,  the  mandate  could  not  be  obeyed. 

State  ea  rel.  Priee  t.  Garnet/,  3  Kan.  88; 
Btale  ea  rel.  ffiUman  v.  Dubvolel,  24  La. 
Ann.  16. 

The  court  ought  to  be  satisfied  that  they 
have  ground  to  grant  a  mandamus.  "It  is 
not  a  writ  that  is  to  issue  of  course,  or  to 
be  granted  merely  for  asking." 

Bea  V.  itketo,  4  Burr.  2189;  Bhortt,  Man- 
damus (Text-Book  series),  p.  227. 

The  application  will  not  he  granted  to  com- 
pfl  the  performance  of  a  duty  already  done, 
nor  if  the  application  has  been  delayed  too 
long. 

Atiiff  V.  Bishop  of  London,  1  Wlls.  11; 
Queen  v.  Northtrich  Sav.  Bank  Trustees,  9 
Ad.  4  El.  729;  Bea  v.  Betcer  Comrj.  2 
Strange.  763;  Reg.  v.  London  d  H.  W.  R. 
Co.  a  Railway  Cas.  634. 

The  court  has  always  refused  to  allow  an 
application  for  a  mandamus  to  be  made  the 


i  doubtful  question  of 


of  the  court  <: 
law. 

Shortt,  Mandamus,  250:  Queen  t.  Bloolb- 
*Ball  R.  Co.  9  Dowl.  P.  C.  558;  Queen  r.  Qm- 
60  L.  R.  A. 


ford  *  W.  Tump.  Road  Tnuteet,  12  Q.  B. 

448. 

If  now  granted,  the  mandamus  would,  of 
course,  prove  unavailing,  and  compliance 
with  it  would  not  only  be  without  beneficial 
results,  but  it  would  be  absolutely  impossi- 
ble and  fruitless  to  the  relator.  In  such 
cases  the  fundamental  principle  of  the  law 
is  that  a  numdamus  will  not  issue. 

Btate  ea  rel.  Zium  v.  Archibald,  43  Minn. 
328,  45  N.  W.  60S;  Williama  r.  I^nooln 
County  Comrs.  36  Me.  345;  Cristmon  r. 
Peok,  90  ni.  150;  Vort\  v.  Univcraiiy  of  lU 
Ii'nois  Tnufeei,  137  111.  297,  27  N.  E.  54; 
QomXey  t.  Lay,  114  HI.  185,  28  N.  E.  693; 
Ka  parte  Hockey,  15  S.  C.  322;  Golvard  v. 
Graham  County  Comrs.  06  N.  C.  616. 

The  Constitution  of  Pennsylvania  contem- 
plates, and  requires,  that  amendments  pro- 
posed by  joint  resolution  of  the  general  as- 
sembly bImJI  be  submitted  b>  the  governor 
fol  his  approval  or  veto. 

The  provision  that  every  resolution  shall 
be  submitted  to  the  governor  would  by  its 
unmistakable  terms  cover  this  case. 

Hatch  V.  Btoneman,  66  Cal.  632,  6  Pac 
734. 

In  Collier  t.  Frieraon,  24  Ala.  103,  great 
emphasis  was  laid  upon  the  absolute  neces- 
sity of  observing  evet?  l^al  requisition  tor 
amendment*  to  the  Constitution  before  a 
chanse  can  be  efTected. 

It  IS  a  part  of  the  political  history  of  onr 
nation  and  state,  that  the  executive  preroga- 
tive has  steadily  intensified  in  vigor  and  ef- 
ficien<7. 

Buckalew,  Pa,  Const,  p.  117;  Miller,  Lectr 
ures  of  U.  S.  Const  p.  175. 

The  sweeping  language  of  the  Constitn- 
tion,  tbat  every  order,  reaolntion,  or  vote 
to  which  the  concurrence  of  both  bouse* 
may  be  necessary  shall  be  presented  to  the 
governor,"  leaves  no  room  for  any  exc(?p- 
tion  save  that  which  is  specified,  our.,  "the 
question  of  adjournment." 

OreoM,  J.,  delivered  the  opinion  of  the 

The  pleadings  in  this  case  develop  the 
question  whether  a  proposed  amendment  to 
Uie  Constitution  of  Pennsylvania  must  be 
submitted  to  the  governor  for  his  action 
thereon,  in  the  course  of  the  proceeding 
for  its  establishment  The  solution  of  the 
question  depends  upon  the  interpretation 
to  be  given  to  the  IStJi  article  of  the  Con- 
stitution of  1874.  Ttiat  article  is  the  last 
of  all  the  articles  of  Uie  Constitution,  and 
it  is  entitled  as  follows  and  is  in  the  fol- 
lowing words :  "Article  18.  Future 
AmendmentB."  "Section  1.  Any  amendment 
or  amendments  to  this  Oonstit^ition  may  be 
proponed  in  the  senate  or  house  of  repre- 
afntatives;  and  if  the  same  shall  be  agreed 
to  by  a  majority  of  the  members  elected  to 
each  house,  such  proposed  amendment  or 
amendments  shall  be  entered  on  their  jour- 
nals with  the  yeas  and  nays  taken  thereon 
and  the  secretary  of  tlie  commonwealth  shall, 
cause  the  same  to  be  published  three  months 
before  the  next  general  election  in  at  least 
two  newspapers  in  every  county  in  which 
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such  newspapen  ab&ll  be  published;  and  il 
in  the  general  nuembl;  next  afterwards 
«boseD,  Huch  propoied  araeudment  01  amend- 
ments  Ehall  be  agreed  to  by  a  majority  of 
the  membeTi  elected  to  each  house  the  aecre- 
tary  of  the  commonwealth  ihall  cbubc  the 
Bame  again  to  be  published  iu  the  manner 
Aforesaid;  and  such  proposed  amendment  or 
AmendnieDU  shall  be  submitted  to  the  quali- 
fied electors  of  the  state  in  such  manner,  and 
at  such  time  at  least  three  months  after  be- 
ing ao  agreed  to  by  the  two  houses,  as  Uke 
general  asBemblj  shall  prescribe;  and  it  such 
ameadment  or  amendments  shall  be  ap- 
proved by  a  majoritj  of  those  voting  there- 
on such  amendment  or  amendments  shall 
become  a  part  of  the  Constitution;  but  no 
amendment  or  amendments  shall  be  submit- 
ted oftener  than  once  in  five  years.  When 
-two  or  more  amendments  shall  be  submitted 
they  shall  he  voted  upon  separately."  It 
will  be  observed  that  the  method  of  creating 
Ameadmenta  to  the  Constitution  is  fully 
provided  for  by  this  article  of  the  existing 
Constitution.  It  is  a  separate  and  independ- 
«nt  article,  st«nding  alone  and  entirely  un- 
connected with  any  other  subject.  Nor  does 
it  contain  any  reference  to  any  other  provi- 
sion of  the  Constitution  as  being  needed  or 
to  be  used  in  carrying  out  the  particular 
work  to  which  the  18th  article  is  devoted. 
It  is  a  system  entirely  complete  in  itself; 
requiring  no  extraneous  aid,  either  in  met- 
ters  of  detail  or  of  general  scope,  to  its  ef- 
fectual execution.  It  is  also  necessary  to 
'hear  in  mind  the  character  of  the  work  for 
which  it  provides.  It  is  constitution- mak- 
ing, it  Is  a  concentration  of  all  the  power 
of  the  people  in  eatablishing  organic  law  for 
the  commonwealth;  for  it  is  provided  by  the 
article  that,  "if  such  amendment  or  amend- 
ments  shall  be  approved  by  a  majority  of 
those  voting  thereon,  such  amendment  or 
amendment!  ehall  become  a  part  of  the  Con- 
stitution." It  is  not  lawmaking,  which  is  a 
distinct  and  separate  function,  but  it  is  a 
specific  exercise  of  the  power  of  a  people  to 
make  its  Constitution,  Becnrring  to  this 
subject  later  on,  and  proceeding;  now  to  an- 
alyse the  requirements  of  the  18th  article  in 
the  process  of  creating  amendments,  we  no- 
tice, in  their  order,  the  successive  particu- 
lars to  be  observed:  First,  the  amendment 
is  to  be  proposed  in  the  senate  or  house,  sec- 
ond. It  must  be  "agreed  to  by  a  majority  of 
the  memben  elect^  to  each  house;"  third, 
]t  must  "be  entered  on  their  journals  with 
the  yeas  and  nays  taken  thereon;"  fourth, 
In  Immediate  sequence  to  the  entry  on  the 
journals,  and  as  a  part  of  the  same  sentence, 
the  article  provides,  "and  the  secretary  of 
the  commonwealth  shall  inuee  the  same  to  be 
published  three  months  before  the  next  gen- 
eral election  in  at  least  two  newspapers  In 
every  county  fn  which  such  newspapers  shall 
be  published."  It  will  be  observed  that  the 
duty  of  the  secretary  of  the  commonwealth 
follows  iminediately  upon  the  entry  of  the 
amend  meat  on  the  journals  of  the  two 
houses,  wiUi  the  yea  and  nay  votes  of  the 
members.  There  is  uo  other  action  by  any 
-department  of  the  vtate  government  that  is 
A>L.R.  A. 


either  required  or  allowed,  prior  to  (ie  ac- 
tion of  the  secretary.  And  that  action 
of  the  secretary  is  prescribed  in  man- 
datory language,  thue,  "and  the  secretary 
of  the  commonwealth  shall  cause  the  same 
to  be  published,"  etc.  He  has  no  discretion 
in  the  premises.  His  action  does  not  depend 
upon  any  other  action  whatever.  It  is  his 
own  personal,  individual,  and  official  duty, 
imperative  in  its  character,  and  of  the  very 
highest  and  gravest  obligation,  because  it  is 
imposed  by  the  Constitution  itself,  and  he 
can  only  discharge  that  duty  by  literally 
performing  its  terms.  He  cannot  excuse 
himself  for  nonperformance  by  setting  up 
advice,  opinion,  or  action  of  any  other  per- 
son, organization,  or  department,  official  or 
otherwise,  for  the  simple  reason  that  the  ar- 
ticle of  the  ConatitutioQ  which  preBCribes 
his  duty  does  not  allow  it.  There  is  no  op- 
portunity for  any,  even  Uie  least,  interven- 
tion, between  the  entry  of  the  kmendment  on 
the  journals  and  the  publication  in  the  news- 
papers, in  the  whole  course  of  the  proceed- 
ing for  the  creation  of  the  amendment.  The 
subsequent  provisions  of  the  article  are 
equally  devoid  of  any  right  or  authority  to 
intervene,  derived  from  any  source  whatever; 
for,  in  the  fifth  place,  the  article  provides 
that,  "if  in  the  genera!  assembly  next  after- 
wards chosen  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  major- 
ity of  the  members  elected  to  each  bouse, 
the  secretary  of  the  commonwealth  Bball 
cause  the  same  again  to  be  published  in 
the  manner  aforesaid."  Here,  again,  the 
only  precedent  to  the  duty  of  a  second  puti- 
lication  by  the  secretary  is  the  agreement 
by  tlie  two  houses  to  the  amendment.  The 
same  duty  of  publication  the  second  time  is 
imposed,  and  in  the  same  mandatory  terms, 
as  in  the  first.  Thus,  "the  secreUry  of  the 
commonwealth  shall  cause  the  same  a^ain  to 
be  published  in  the  manner  aforesaid."  Im- 
mediately thereafter  follows  the  provision 
in  the  sixth  place,  that  the  amendment  shall 
be  submitted  to  a  vote  of  the  people,  and, 
lastly,  if  the  amendment  is  approved  by  a 
majority  of  the  voters,  it  becomes  a  part  of 
the  Constitution.  These,  then,  are  the  sev- 
eral stages  in  the  proceedings  to  create  an 
amendment:  A  proposal  of  the  amendment 
in  either  house;  an  agreement  to  the  same 
by  both  houses;  a  publication  thereof  by  the 
secretary  of  the  commonwealth;  a  second 
a^rreement  by  the  two  houses;  a  second  pub- 
lication by  the  secretary;  a  vote  of  the  peo- 
ple, which,  if  a  majority  vote  favorably, 
causes  the  amendment  to  become  a  part  of 
the  Constitution.  In  the  orderly  and  logical 
sequence  of  such  preceding  facts,  it  follows, 
with  apparently  an  unanswerable  certainty, 
that  an  amendment  thus  originated,  proceed- 
ed with,  and  terminated,  becomes  an  in- 
tegral part  of  our  state  Constitution. 

It  remains  only  to  consider  the  reasons 
which  are  urged  against  the  validity  of  such 
a  conclusion.  They  are  all  concentrated  and 
find  their  only  life  in  the  provisions  of  an- 
other article  of  the  Constitution,  to  wit,  the 
third,  in  the  20th  section  of  which  it  Is  con- 
tended, there  is  a  provision  which  makee  it 
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neccMMj  to  the  villdil^  of  «  proposed 
unendment  tbat  it  miut  b«  lubmitted  to  the 
gOTwnoT  for  hii  action  thereon,  *ad  thftt,  it 
he  diupprovefl  of  it,  it  f&iU  at  once,  and  no 
further  proceed in^a  can  take  place,  in  the 
wtLj  of  it*  eetabliahment,  unleM  hie  dicap- 
proval  ahall  be  overcome  bj  •  Tote  of  two 
thirds  of  the  members  of  both  hoiuea.  The 
■eriouanew  and  gravitj  of  this  propoiitiou 
will  be  at  once  coaoedved,  wbta  it  Is  consid- 
ered that  it  confen  upon  the  governor,  alone, 
the  power  to  prevent  the  ^option  of  an 
amendment  to  tbe  organic  law  of  the  stat«, 
br  a  mere  exerciee  of  his  veto  power,  unless 
the  amendment  is  passed  over  nis  veto  by  a 
two  thirds  vote  of  the  memberi.  It  will  be 
necessaiy  to  oonvder  the  20th  section  of  the 
3d  article  wHh  care,  in  order  to  determine 
the  question  raised  bj  this  contention.  The 
•ection  is  in  these  words:  "Every  order, 
resolution,  or  vote,  to  which  the  concurrence 
of  both  houses  may  be  necessary  except  on 
the  question  of  adjoonuncnt,  shall  be  pre- 
sented to  the  governor  and  before  it  shall 
take  eSect  be  approved  l^  him,  or  being  dis- 
approved, shall  be  repassed  by  two  thirds  of 
both  houses  according  to  the  rules  and  lim- 
itations prescribed  in  case  of  a  bill."  The 
queation  is,  Must  a  proposed  amendment  to 
the  Constitution  be  submitted  to  the  gov- 
ernor, and  be  subjected  to  the  requirement 
of  bis  approval?  The  first  and  most  obvious 
answer  to  this  question  Is  that  the  article 
which  provides  for  tbe  adoption  of  an  amend- 
ment IS  a  complete  system  in  itself,  from 
which  the  submission  to  the  governor  is  care- 
fully  excluded,  and  therefore  such  submis- 
sion is  not  only  not  required,  but  cannot  be : 
pernittted.  It  can  only  be  done  by  reading 
into  the  IBth  article  words  which  are  not 
there,  and  which  are  altogether  inconsistent 
with  and  contrary  to  the  words  which  are 
tiiere.  Under  that  article  the  amendment 
becomes  a  part  of  the  Constitution  without 
any  action  of  the  governor.  Under  the  op- 
posing contention  it  cannot  become  a  part  of 
the  (institution  without  the  positive  ap- 
proval of  the  govertMr,  when  no  such  ap- 
proval is  either  expressed  in  or  implied  from 
tbe  explicit  words  of  the  article.  Thej  can- 
not be  implied,  because  there  is  no  necessity 
for  such  implication,  and  without  such 
necessity  there  can  be  no  implicaition. 
This  is  a  most  familiar  princi[de  in 
tbe  construction  of  mere  ordinary  stat- 
utes, and  also  in  the  construction  of 
written  contract*.  And,  more  than  this, 
if  the  proposed  amendment  is  to  be 
sntnnitted  for  the  approval  of  the  governor. 
It  follows  that,  if  he  disapproves  I^  it  may 
fail  altogether,  and  thus  an  element  of  de- 
feat be  introduced  into  the  18tb  article,  when 
that  article  manifestly  does  not  permit  the 
existence  of  such  an  element.  The  only  au- 
thorities which  have  any  right  to  assent  or 
to  dissent  to  the  adoption  of  the  amendment 
■re  the  two  houses  of  the  general  assembly 
and  the  people.  If  these  latter  vote  ad- 
versely, it  falls.  If  the  two  houses  do  not 
agree,  it  never  has  any  existence,  even  as  a 
propoeitiiHi.  Bnt  nowhere  in  the  article  is 
any  other  assent  or  any  other  dissent  per- 
SOL.R.A. 


mittod  to  aSect  the  quMtton  of  adoption,  nor 
is  there  any  place  in  the  article  into  which 
the  necessity  or  the  propriety  of  any  other 
assent  or  dissent  can  be  imported  by  impli- 
cation. Therefore  it  follows,  upon  Uie  most 
obvious  and  ordinary  prineiplea  of  statutory 
interpretation,  that,  there  being  no  warrant 
for  executive  intervention  contained  in  th* 
IBth  article,  it  cannot  be  placed  there  l^  any 
kind  of  implication  Irom  the  20th  section  of 
the  3d  article. 

But,  in  tJie  seomd  plaoe,  the  language  of 
tliat  section  does  not  purport  nor  attempt  to 
impose  any  such  constmotion  upoa.  tho  IBth 
article,  nor  does  it  give,  by  sxprewon  or  hj 
implicatioii,  any  contnd  ov«r  tlia  sobject  of 
"future  amsDdmeuta,"  in  the  designation  of 
the  rabjeets  wtx  whidt  the  veto  power  may 
be  exercised.  Tbe  8d  artiol*  of  tiw  Consti- 
tntion  is  oon&ied  exclusively  to  the  subject 
of  legislation.  It  is  entitled,  "Of  Legisla- 
tion," and  only  piuports  to  be  an  authoriza- 
tion and  limitation  of  the  legislation  of  the 
commonwealth.  It  ^eeeribes  the  manner  in 
which  the  business  of  making  laws  must  b« 
conducted,  and  the  subjects  with  reference 
to  which  it  may  »bA  may  not  be  exercised. 
Thua,  in  its  eulier  section*  it  provides  that 
no  law  shall  be  passed,  ^oept  by  bill,  and 
that  no  bill  shall  be  so  altered  by  either 
house  as  to  change  it*  original  purpose ;  that 
no  bit!  be  considered  unless  referred  to  » 
committee,  returned  therefrom,  and  orintad; 
that  no  bill,  except  appropriation  bills,  shalt 
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terms  upon  which  alone  it  shall  become  ■ 
law;  that  all  amendments  to  bills  shall  be 
Mneurred  in  by  a  majority  of  the  members 
of  each  bous^  and  directing  the  manner  in 
which  this  shall  be  done;  that  bills  shall  be 
revived,  amended,  or  extended  In  a  particu- 
lar manner.  These  provisions  oover  the  Brst 
nix  sections.  The  Tth  section  prohibits  alt 
local  or  special  legislation  upon  a  great 
variety  of  enumerated  subjects,  and  the  8th 
requires  that    public   notice   shall    first    be 

f liven  of  an  intent  to  p*u  any  Idnd  of  local 
egislation.  The  remaining  sections,  down 
to  tbe  2Bth,  contain  prohibitive  limitations 
as  to  some  subjects,  and  directory  provisions 
as  to  others,  but  alt  of  an  exclusively  legis- 
lative character.  Then  follow*  the  26th  sec- 
tion, providing  for  the  submission  of  "every 
order,  resolution,  or  vote"  to  the  govenKH', 
for  his  approval  or  disapproval, and  how  bills 
may  be  passed  again  notwithstanding  his 
disapproval.  Then  follow  a  few  further  re- 
strictions of  the  subjects  of  legislation,  and 
proviBious  for  criminal  penalties  for  prohib- 
ited acts,  and  with  these  the  article  closes. 
Nowhere  in  the  article  is  there  the  slightest 
reference  to  or  provision  for  the  subject  of 
amendments  to  the  Constitution.  It  ia  not 
even  alluded  to  in  the  remotest  manner.  On 
the  contrary,  tbe  entire  article  .is  cmOned 
exclusively  to  tbe  subject  of  legislation ;  that 
Is,  the  actual  exercise  of  the  lawmaking 
power  of  the  commonwealth,  in  its  usdbI 
and  ordinary   acceptation.    It  Is  too   plaio 
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for  argument  that,  uuIeM  there  were  some- 
whera  else  io  tbe  ConstUution  ■  prorision 
lor  cre&tinE  amendmentH  thereto,  that  power 
«ould  not  be  exerciMd  under  Mtj  provision 
of  the  3d  article.  It  follows  that  a  direction 
to  lubmit  "every  order,  renolution,  or  vote" 
of  the  two  houees  to  the  governor  for  his 
approval  doe*  not  earry  with  it  any  other 
matter  than  Buch  as  ia  authorized  by  the  ar- 
ticle. At  conatitutional  funendrnenta  are  not 
authorized  by  the  3d  article,  they  cannot  be 
within  the  purview  of  thoeA  orders,  resolu- 
tions, or  votei  which  mutt  be  auhmitted  for 
the  action  of  the  governor. 

But,  independently  of  thii  consideration, 
which  seems  eoncluaive,  it  is  ^rfcctly  mani- 
fest that  the  orders,  reeolntions,  and  votes 
whii^  must  be  so  suhrnitted  are,  and  can  only 
be.  sach  as  relate  to,  and  are  a  part  of,  tb« 
buainesB  of  legislation,  aa  provided  for  and 
regulated  by  Uie  t«rms  of  article  3.  These 
are  the  affairs  that  are  the  exclusire  sub- 
jects of  the  article.  They  eonstitiit«  tbe 
matters  which  are  fully  and  carefully  com- 
mitted to  that  department  of  the  government 
which  is  clothed  widi  its  whole  legisIatiTe 
power.  The  things  that  are  to  be  done  by 
the  two  houees  are  legislative  only,  and 
Iience  when  orders,  resolutJons,  and  votes 
Are  directed  to  be  submitted  to  the  governor, 
It  Is  orders,  resolutions,  and  votes  referring 
to  matters  of  legislation  only  that  are  to 
be  so  submitted.  It  is  not  contended  that 
an  "order"  or  a  "vote"  is  an  amendment  to 
the  Constitution,  but  it  is  contended  that, 
because  a  resolution  is  the  form  in  which 
K  proposed  amendment  must  be  introduced, 
that  kind  of  a  resolutdtm  must  be  submitted. 
This  is  a  non  tequiivfr,  because  tbe  word 
"resolution"  has  a  subjeot  which  it  neces- 
sarily embraces  and  fills,  to  wit,  legislation, 
—the  whole  legislation  which  may  be  en- 
acted l>y  the  two  houses, — and  It  has  no  need 
of  an  enlai'ged  meaning  in  order  to  take  in 
•omething  which  is  not  otherwise  provided 
for.  But  a  still  more  serious  objection  to 
its  being  enlarged  so  as  to  Include  constito- 
tional  amendmenta  is  that  the  ISth  article 
excludes  it  from  such  enlargement  by  gWing 
a  different  name  to  that  thing  which  the  two 
house*  must  do  in  performing  their  part  of 
tho  work  of  establishing  a  conatitutional 
amendmenL  The  jurisdiction  Is  conferred 
by  providing  that  "any  amendment  to  this 
Constitution  may  be  proposed  in  the  senate 
or  house,"  ete.,  "and  if  the  same  ehall  be 
agreed  to  by  a  majority  .  .  .  such  pro- 
posed amendment  or  amendments  shall  be 
entered  on  their  journals,"  etc.  It  is  not  a 
1aw,anoTder,a  bt11,or  a  reso1uti«i  thatmay 
Uiusbeproposed  and  must  be  enrolled,  but,  dis- 
tinctively and  exctnBi*ely,"an  amendmentto 
tbe  ConBtItution"that  must  be  so  Introduced 
and  dealt  with.  Now  "an  amendment  to  thi 
Canatltntion"  la    apeeiallynamedas  the  sub- 

iect  of  the  power  to  be  exercised  by  the  two 
lonsei  in  this  connection;  and  the  form  of 
their  action  Is  to  be"sn  agreement,"  and  not 
an  enactment,  as  it  is  also  provided  that,  "if 
the  same  shall  be  agreed  to  by  a  majori^ 
of  the  members  elected  to  each  house,  suoh 
proposed  amendment  or  amendments  shall 
SO  L.  R.  A. 


be  entered  on  their  JoumaU,'*  «to.  Thus,  it 
en  that  throughout  the  article  the  sep- 
3  and  distinctive  character  of  this  par- 
ticular exCirciBe  of  the  power  of  the  two 
houses  ia  preserved,  and  is  excluded  from  as- 
sociation with  the  orders,  resolutions,  and 
votes  which  constitute  the  ordinary  legis- 
lation of  the  legislative  body.  But  tbe  great 
and  overshadowing  distinction  between  this 
and  the  ordinary  legislation  Ilea  in  tbe  fact 
that  the  organism  which  decides  questioua 
of  constitutional  amendment  is  an  entirely 
different  and  distinct  organism  from  that 
which  decides  questions  of  legislation,  even 
in  its  broadest  aenae.  The  two  houses  and 
the  governor  constitute  the  entirety  of  the 
body  which  considers  and  flnally  determines 
all  matters  of  l^islation.  But  it  is  the  two 
housea  and  the  great  mass  of  the  electors 
of  the  commonwealth,  combined,  which  oon- 
atituto  the  body  which  considers  and  de- 
termines ouestiona  of  constitutional  amend- 
ment. With  all  matters  of  legislation  the 
people,  in  tbrir  capacitT  of  dectors,  have 
Dotiiing  to  do.  But  with  convtitntional 
amendments  they  have  everything  to  do,  for 
the  ultimate  fato  of  all  proposed  amendmente 
depends  absolutely  upon  their  approval.  If 
they  approve,  the  proposed  amendment  at 
once  becomes  a  part  of  the  Constitution.  If 
they  disapprove,  it  fails  utterly  and  never 
comes  into  existence.  The  fundamental  dis- 
tinction whicb  thus  becomes  most  manifest 
between  tbe  mere  legialative  machinery  of 
the  government  and  that  machinery  whielt 
alone  possesses  the  power  to  ordain  amend- 
ments to  the  OonetitutJon  of  the  common- 
wealth ia  moat  radical  and  extreme.  Eenca 
it  follows,  by  an  ineritahle  conclusion,  that 
when  the  2Sth  section  of  the  Sd  article  of  the 
Constitution  says  that  "every  order,  resolu- 
tion, or  vote"  of  the  two  houses  shall  be  suh- 
mitbed  to  the  governor  for  his  approval  or 
disapproval,  it  does  not  and  cannot  have  an; 
reference  to  the  action  which  the  two  bousea 
take  in  pOTformlng  their  part  of  the  work  of 
creating  amendments.  After  them  comes  the 
governor,  in  mattera  of  legielation,  but  after 
them  come  the  electors  of  the  commonwealth, 
in  matters  of  constitutional  amendment.  In 
the  latter  the  power  and  will  of  the  people 
are  flnal  and  eoncluaive.  In  the  former  tho 
power  and  the  will  of  the  governor  are  sup- 
plemental only.  His  action  may  be  flnal,  or 
it  may  not,  depending  on  an  ultimate  vote 
of  the  two  bousea  by  a  two  thirds,  instead 
of  a  majority,  vote.  If  it  la  two  thirds,  he 
is  not  an  element,  even  in  mattera  of  legis- 
lation, but  he  ia  never  an  element  in  matters 
of  constitutional  amendment  Before  paaa- 
ii^  to  (be  question  of  authority,  only  on« 
mors  thought  needs  expression.  It  is  (S> 
that  these  two  articles  of  the  Constitution 
are  not  inconsistent  with  each  other, and  both 
may  stand  and  be  fully  executed  without  any 
conflict.  One  relate*  to  legislation  only,  and 
the  other  relates  to  the  eatabliahment  of  con- 
stitutional amendments.  Each  one  contains 
all  the  eaaentials  for  its  complete  enforce- 
ment wiUiout  Impinging  at  all  upon  an^ 
function  of  the  other.  And  it  follows,  fur- 
ther, that,  because  each  of  theas  articlea  is 
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of  equal  dignity  and  obligatoir  force  nith 
the  other,  neither  can  be  uted  to  change,  al- 
ter, or  overturn  the  other.  It  is  not  a  ten- 
able proposition,  therefore,  th&t  because  the 
26th  aection  of  the  3d  article  requireB  Uiat 
all  orders,  resolutions,  and  votes  of  the  two 
housee  ahall  be  eubmitted  to  the  governor, 
the  same  provision  shall  be  thrust  into  Uie 
18th  article,  where  it  is  not  found  and  does 
not  belong. 

It  remains  only  to  consider  the  question 
of  authority,  which  while  it  is  not,  and 
would  not  be  oonsidered  at,  controlling  in 
the  interpretation  of  our  own  Constituuon, 
if  it  were  adverse,  ii  a  mattor  of  Batisfactiott 
if  it  is  ooncurring.  Perhaps  the  mott  noted 
instance  of  direct  expression  upon  this  gen- 
eral subject  is  to  be  found  in  the  case  of 
HollingtwortK  v.  Virginia,  3  Dall,  378,  1  L. 
ed.  644.  The  question  aroK  whether  the 
lltJi  Amendment  to  the  Constitution  of  the 
United  States,  which  prohibited  actions  in 
the  Federal  courts  bj  citizens  against  states, 
did  not  destroy  the  jurisdiction  of  such 
courts  in  cases  pending  at  the  time  of  its 
adoption.  It  was  argued  that  the  amend- 
ment hod  not  been  proposed  in  the  form  pre- 
scribed by  the  Constitution,  and  it  was 
therefore  void.  It  appeared  upcm  inspection 
that  the  amendment  was  never  submitted  to 
the  FreBident  for  bis  approbation.  It  was 
further  said  iu  argument  that  "the  Consti- 
tution declares  that  'every  order,  resolution, 
or  vote  to  which  the  concurrence  of  the  Sen- 
ate and  House  of  Representatives  may  be  nec- 
essary (except  on  a  question  of  adjourn- 
ment), shall  be  presented  to  the  President 
of  the  United  S^tes,  and,  before  the  same 
shall  take  effect,  shall  be  approved  by  him, 
or,  being  disapproved  by  him.  shall  be 
passed  by  two  thirds  of  the  Senate  and 
House  of  Representatives.' "  The  attorney 
general  being  about  to  reply  to  this  argu- 
ment, Mr.  Justice  Chase  interrupted  him, 
saying:  "There  can  surely  be  no  necessity  to 
answe*  that  argument.  The  negative  of  the 
President  applies  only  to  the  ordinary  cases 
of  legislation.  He  has  nothing  to  do  with 
the  proposition  or  adoption  of  amendments 
to  the  Constitution,"  On  the  next  day  the 
court  (Supreme  Court  of  the  United  States) 
delivered  a  unanimous  opinion  that  the 
ajnendment  had  been  constitutionally  adopt- 
ed, and  that  there  could  be  no  jurisdiction 
in  any  ease,  past  or  future,  in  which  a  state 
was  sued  by  the  citizens  of  another  state. 
This  was  in  entire  accord  with  the  statement 
made  by  Chase,  J.,  on  the  argument.  It  will 
be  observed  that  the  provision  of  article  1, 
i  1,  of  the  Constitution  of  the  United  States, 
directing  the  submission  to  the  President  of 
every  order,  resolution,  or  vote,  for  hie  ac- 
tion, is  in  almost  identical  language  with  the 
20th  section  of  -the  3d  article  of  our  Consti- 
tution. It  is  said  in  Jameson,  Conatitution- 
at  Conventions,  p.  6SB,  S  667,  that  the  Fed- 
eral amendments  of  178S,  1704,  1803,  and 
1865  were  submitted  to  the  states  without 
any  prervious  submission  to  the  President. 
In  the  case  of  State  em  rel.  Morris  v.  Moion, 
43  La,  Ann.  590,  S  So,  776,  the  question  was 
distinctly  pre«ented,  under  a  constitutional 
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provision  respecting  the  submission  of  or- 
ders, resolutions,  and  votes  to  the  governor 
for  his  action,  exactly  similar  to  ours,  and 
in  almost  identical  words;  and,  after  a  moat 
elaborato  discussion  of  the  whole  subject,  the 
court  summed  up  its  conclusions  as  follows 
(on  p.  64B.  43  I^.  Ann.,  and  p.  786,  9  So.)  : 
"Our  conclusion  is  that  the  signature  of  the 
governor  to  the  proposition  for  the  amend- 
ment to  the  Constitution  under  discussion 
is  not  required  by  the  Constitution,  and  that 
bis  disapproval  of  it  did  not  afTcct  ito  valid- 
ity." The  requirements  of  their  Constitu- 
tion in  providing  for  propositions  for  amend- 
ments are  very  similar  to  those  of  our  own 
Constitution.  They  are:  "First,  a  reading 
in  each  bouse  on  the  three  separate  days; 
second,  the  yeas  and  nays  thereon ;  third, 
the  entry  or  spreading  on  the  journal ;  fourUi, 
publication  by  the  secretary  of  stato;  fifth. 
a  majority  vote  of  the  electors;  sixth,  the 
proclamation  of  the  governor."  It  is  quite 
apparent  that  this  decision  must  be  regarded 
as  one  directly  in  point  upon  the  question 
now  before  us.  A  similar  ruling  was  made, 
though  in  somewhat  different  circumstances, 
in  the  case  of  Re  Bmate  File  Si,  25  HtJi. 
S64,  41  N.  W.  981.  The  case  of  HoUingt- 
v>orth  T.  Virginia,  3  Dall.  378,  1  L.  ed.  644, 
was  recognized  as  of  binding  force:  the  court 
saying  of  it,  in  the  opinion:  "The  amend- 
ment was  sustained  by  the  court,  and  that 
decision  has  been  followed  in  makinr  all  the 
amendments  to  the  Constitution  of  Uie  Unit- 
ed Slates  from  that  time  to  the  present.  See 
also  Green  v.  WeOer,  82  Miss.  S5D;  Koekler 
Hill,  60  Iowa,  643,  14  K.  W.  738,  15  N-  W. 


will  be  conceded  that  under  our  Constitution 
it  is  unnecessary  to  submit  a  proposition  to 
amend  the  Constitution,  duly  passed  by  each 
branch  of  the  legislature,  to  the  governor 
for  his  approval,  as  such  proposition  is  not 
ordinary  legislation,"  In  the  case  of  Hatch 
V.  Stoneman,  88  Cal,  632,  6  Pae.  734,  cit*d 
for  appellee,  the  constitutional  provision 
directing  the  manner  in  which  amendments 
shall  be  proposed  and  submitted  to  the  peo- 
ple is  quite  different  from  the  provision  in 
our  18th  article  on  that  subject,  and  it  was 
there  held  that  the  signature  of  the  governor 
was  essential.  On  page  634.  06  Cal.,  and  page 
735,  0  Pac.,  the  court  said:  "The  propoiuiJ 
□f  the  amendment  or  amendments  is  not  by 
the  l^islature,  as  such,  in  the  ordinary 
enactinent  of  a  law,  and  with  the  proposal 
the  governor  has  nothing  to  do.  The  act  is 
that  of  two  thirds  of  each  branch  of  the  leg- 
islature. But  the  matter  of  submitting  the 
proposed  amendment  or  amendments  to  the 
vote  of  the  people  is  quito  different.     That 


that  effect,  i 
the  governor  is  a  part  of  the  lawmakin 
power."  For  this  reason,  and  because,  as  a 
part  of  the  constitutional  provision,  it  was 
the  duty  of  the  legislature  to  submit  the 
proposed  amendment  to  the  people  "in  such 
manner  and  at  such  time  and  after  such  pub- 
lication as  may  be  deemed  expedient,"  it  was 
held  that  this  duty  could  only  be  performed 
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tor  nwKDB  of  k  l«.w,  and  it  therefore  required 
toe  governor's  aigiuture.  It  ia  only  neces- 
uiTf  to  add  that  we  have  not  been  referred 
by  couUBc]  for  the  appellee  to  anj  case  in 
which  a  court  of  lait  resort  has  decided  that 
a  submiBBion  to  the  governor  was  required 
under  a  constitutionat  article  Bimilar  to 
ours,  authoriting  ajneodmenta,  nor  have  ive 
been  able  to  find  aucb  a  caae.  The  only  au- 
thorities that  have  been  found  are  to  the 
contrary  effect.  It  seems  clear,  therefore, 
that  upon  authority  the  contention  of  the 
appellant  is  sustained,  and  the  governor  is 
without  right  to  intervene  in  the  proceedings 
for  the  creation  of  the  amendments.  We 
have  endeavored  to  show  heretofore,  and  we 
•re  of  opinion  and  so  decide,  that,  upon  the 
proper  construction  of  our  ISth  article  of  the 
Constitution,  he  has  not   authority 


in  withholding  his  approval  was  altogether 
nugatory. 

Two  other  questions  arose  upon  the  hear- 
ing in  the  court  below,  and  they  are  brought 
before  us  by  the  appeal.  The  first  of  tbem 
'is  that,  as  no  appropriation  was  made  of 
moneys  from  the  public  treasury  to  defray 
the  cost  of  publication  in  the  newspapers, 
the  secretary  of  the  commonwealth  could 
not  lawfully  make  tbe  publication.  We  do 
not  cimsider  that  this  question  is  of  any 
eerioUB  force,  because,  in  the  first  place,  it 
does  not  appear,  and  is  not  averred,  that  any 
newspapers  have  refused  to  make  the  publi- 
cation without  being  paid  or  secured  for  the 
oat,  or  even  tbat  any  'of  them  have  been 
asked  to  make  the  publication.  The  secre- 
taryis  not,  therefore,  able  to  say  that  he 
cannot  make  the  publication  for  the  reason 
stated,  and  hence  such  inability  cannot  be 
set  up  as  a  bar  to  the  enforcement  of  the  act 
proposing  the  amendments.  It  was  at  least 
his  duty  to  try  to  make  the  publication,  be- 
fore h«  could  be  heard  to  say  that  it  could 
sot  be  done.  But,  in  the  next  place,  the  man- 
date of  the  Constitution  is  upon  bim,  and  he 
must  obey  it  in  terms.  If  it  is  utterly  im- 
possible for  him  to  obey  it  literally,  he  can 
make  that  clear  to  tbe  court,  stating  the  rea- 
sons; and  then  it  would  be  for  the  court  to 
determine,  in  a  proper  proceeding,  whether 
tbe  publication  can  be  loode  or  not.  In  the 
third  place,  it  is  not  to  be  assumed  that  the 
state  will  not  pay,  or  cannot  be  mode  to  pay 
by  judicial  decree,  tbe  necessary  cost  of  car- 
rying out  a  peremptory  order  which  has  been 
ofGcially  promulgated  by  the  stat«  legiela- 
ture  in  strict  conformity  with  the  require- 
ments of  tbe  state  Constitution.  Indeed,  it 
Is  not  possible  to  conceive  that  the  state 
legislature  would  be  so  derelict  to  its  mani- 
*    '  dut^  as  to  refuse  to  make  the  necessary 


appropriation  to  pay  for  the 
own  order.  Or,  even  if  it  did  so  refuse,  can 
it  be  seriously  doubted  that  a  way  would  be 
found,  by  means  of  a  judicial  proceeding,  to 
enforce  tbe  clear  monetary  liability  of  the 
commonwealth  to  defray  tbe  necessary  ex- 
pense in  queationT 

The  other  proposition  upon  which  reli- 
ftniis  is  placed  by  tbe  appellee  is  that  the 
CO  LB.  A. 


secretary  cannot  be  compelled  to  do  a  vain 
thing,  to  wit,  publish  for  three  months  prior 
to  an  election  which  was  to  take  place  in- 
November,  1890,  the  amendments  in  ques- 
tion. There  are  two  replies  to  this,  the  first 
of  which  is  that  it  is  by  no  means  certain 
that  tbe  publication  must  necessarily  be- 
made  three  months  before  that  general  elec- 
tion which  followed  next  after  the  amend- 
ments were  agreed  to  by  the  two  houses. 
The  very  next  succeeding  clause  of  tbft 
IBth  article  is  in  these  words;  "And  if  in  the 
general  assembly  next  afterwards  chosen, 
such  proposed  amendment  or  amendment* 
shall  be  agreed  to  by  a  majority  of  the  mem- 
bers elected  to  each  house,  the  secretary  of 
the  commonwealth  shall  cause  t))e  same- 
again  to  be  published  in  the  manner  afore- 
said," etc.  Now,  the  next  general  electiolb 
at  which  "the  general  assembly  next  after- 
wards chosen"  is  or  can  be  elected  does  not 
occur  till  the  month  of  November  in  the  year 
1000,  as  there  was  no  such  election  held  in> 
1899.  It  is  manifest,  therefore,  that  the  next 
general  election  after  the  amendments  were- 
agreed  to  by  the  two  houses  was  of  no  im- 
portance, so  far  as  the  publication  was  con- 
cerned, and  that  the  next  general  assembly 
that  had  any  authority  to  act  in  the  matter 
is  the  one  which  is  to  be  elected  in  November, 
1000.  So  far  as  that,  general  assembly  is 
concerned,  there  is  abundance  of  time  ia 
which  to  moke  the  publication,  and  any  or- 
der now  made  for  such  publication  will  not 
be  a  vain  order,  by  any  means.  The  second 
reply  to  the  contention  of  the  appellee  ta 
that,  where  a  thing  is  to  be  done  on  or  be- 
fore a  certain  date,  if  a  literal  compliance 
as  to  tbe  date  becomes  impossible  without 
fault  of  tbe  power  which  created  the  duty, 
the  thing  may  be  done  or  the  act  performed 
as  soon  as  it  becomes  possible  to  be  done  aft- 
er the  time  fixed  has  passed.  Thus,  in  the 
execution  of  criminals  guilty  of  a  capital  of- 
fense, and  sentenced  or  otdered  to  be  ex- 
ecuted on  or  before  a  fixed  date,  the  sentence 
or  order  may  be  executed  after  the  day  fixed 
bos  passed.  This  was  decided  by  this  court, 
in  an  exhaustive  opinion  by  our  Brother 
Mitchell,  in  the  case  of  Com.  v.  Hill.  i85  Pa. 
3BS,  30  Atl.  1055.  We  there  held  that  the 
time  of  execution  in  a  capital  case  is  no  part 
of  the  judgment,  but  a  mere  ministerial  or 
executive  act  in  pursuance  of  it,andthe  judg- 
ment is  therefore  not  affected  by  the  prison- 
er's escape,  or  other  occurrence  which  mere- 
ly prevents  or  delays  execution.  The  judg- 
ment  is  not  satisfied  until  the  sentence  is- 
fully  carried  out.  It  is  also  very  familiar 
doctrine  in  the  law  of  contracts  that,  where 
money  is  to  be  paid  or  other  acts  done  on  or 
before  a  fixed  d^te,  if  performance  on  or  be- 
fore the  day  named  Is  prevented  subsequent 
performance  will  satisfy  the  demand  of  the 
contract,  unless,  indeed,  in  the  exceptional 
instances  in  which  time  is  of  the  very  es- 
sence of  the  contract.  So,  we  apprehend,  in 
matters  of  li.'gjslation,  where  a  performance 
of  an  authorized  act  has  become  impossible 
through  no  fault  of  the  law,  a  later  perform- 
ance, if  it  satisfy  the  terms  of  the  original 
duty,  will  be  a  sufHcient  compliance.     We 
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think  that  the  proriaion  ma  to  the  publioft- 
tion  Uires  months  before  the  next  generid 
election,  as  preacribed  in  the  flrat  dauee  ot 
the  I3th  ertiete,  should  be  regM'deil  ma  mere- 
ly »  directory  proviaion,  where  etrict  com- 
pliuKse  with  a  time  limit  ii  not  eBBentinl. 
There  are  very  niuneriniB  deelBiona  upon  thii 
•ubject,  a  few  of  irhioh,  only,  need  be  cited. 
They  we  fully  collected  in  Endlich  on  the 
InterfH-eUtion  of  BUtutea,  at  |  436.  The 
author  sayi:  "On  the  other  hand,  the  pie- 
•criptioDB  ot  a  atatute  often  relate  to  the 
perioTmeiice  of  a,  puUic  duty;  and  to  affect 
with  invalidity  act«  done  in  n^lect  of  them 
would  work  leriouB  gener^  inconvenience 
or  injustice  to  persona  who  have  do  control 
over  tboae  intrusted  with  the  duty,  without 

firomoting  the  essential  aims  ot  the  legia- 
ature.  In  aueh  case  they  are  said  not  to  be 
of  the  esienoe,  of  the  aubatence  of  the  thing 
required;  aad,  depending  upon  thia  quality 
of  not  being  of  the  essence  or  substance  ot 
the  thing  required,  compliance  being  mther 
a  matter  of  eonvenioice,  and  the  direction 
being  given  with  a  view  simply  to  {u-oper, 
orderly,  and  prompt  oonduet  of  buainesa, 
they  aeem  to  be  generally  underatood  ma 
mere  instructions  tor  the  guidance  and  gov- 
ernment of  those  on  whom  the  duty  ia  im- 
posed, or,  in  other  words  as  direotory  only. 
.  .  .  It  baa  often  been  held,  for  inetance, 
when  an  a«t  ordered  a  thing  to  be  done  by 
a  public  body  or  public  officers,  and  pointed 
out  the  specific  time  when  it  was  to  be  done, 
that  the  a«t  was  directory  only,  and  might 
be  complied  with  after  the  prescribed  time. 
Such  is,  indeed,  the  general  rule,  unlesa  the 
time  specified  is  of  the  euence  of  the  thing, 
or  the  statute  shows  it  was  intended  as  a 
limitation  of  power,  authority,  or  right. 
Thua,  the  18  Hen.  IV.  chap.  7,  which  required 
Jnaticea  to  try  rioters  within  a  month  after 
the  riot,  was  held  not  to  limit  the  authority 
ot  the  justices  to  that  space  ol  time.  .  .  . 
So,  a  direction  to  sell  land  for  taxes  at  a  cer- 
tain time,  there  being  nothing  in  the  act 
from  which  to  imply  a  prohibition  against 
doing  it  at  a  later  date;  a  proviaion  in  a 
statute  th*t  the  aecrelary  ot  atate  should 
cause  it  to  be  published  for  three  montlu. 
.  .  .  And  »o,  aa  to  the  time  limited,  wae 
the  requirement  of  a  statute  directing  the 
secretary  of  state  to  advertise  for  sealed  pro- 
posals for  the  state  printing,  which  provided 
that  the  proposals  be  deposited  in  his  office 
'on  or  before^  a  certain  date.  ...  In  a 
word,  where  a  statute  fixes  a  time  within 
which  public  ofl!icers  are  to  perform  some  a^ 
touching  the  rights  of  others,  and  there  is 
no  Bubetantial  reason  apparent  from  the 
atatute  itself  .  .  .  why  the  act  might  not 
be  aa  well  done  after  the  expiration  of  the 
period  limited  as  during  the  same,  .  .  . 
the  latter  will,  as  regards  third  persona,  bo 
treated  aa  directory,  and  the  fixing  of  it  will 
not  invalidate  or  prevent  oRlcial  acts  under 
the  atatute  after  the  expiration  of  the  pre- 
scribed period."  In  I  437  the  anthor  eim- 
no  L.  R.  A. 


tlnuea  thua:  "In  general,  atatntea  direct- 
ing the  mode  of  proceeding  by  puUie  olEeera 
are  deemed  advisory,  and  strict  compliance 
with  their  detailed  proviuons  ia  not  india- 
pensahle  to  the  validity  of  the  proceedings 
themselves,  unless  a  contrary  intention  can 
be  clearly  gathered  from  tJie  et&tute,  con- 
strued in  the  light  of  other  rules  of  intcr- 
pretajtion."  In  further  illustration  of  the 
general  doctrine  the  authw,  at  f  441,  apeaks 
of  the  casern  in  which  there  are  impossibili- 
ties In  the  way  of  a  literal  performance  of 
the  statutory  conditi^ms  thua :  "Enactments 
which  impose  dutiee  on  conditions  are,  when 
theee  are  not  conditions  precedent  to  the  ex- 
erciae  of  a  jurisdiction,  subject  to  the  ma  vim 
that  lea  non  oogit  ad  impoatibUia  aut  inm- 


with  the  perfor 
when  performance  is  impoeaible;  for  the 
law,  in  its  most  positive  and  peremptory 
injunctions,  la  underatood  to  disclaim,  aa  it 
does  in  its  general  aphoriams,  all  intention 
of  compelling  imposaibilitiea,  and  this  gen- 
.__,         iption  IB  a  general  rule  of  statutory 


eitationa  of  authorities,  which  it  is  not  nee- 
eesary  to  review  in  detail,  »a  there  can  be  no 
tea!  controversy  over  them.  It  will  be  seen 
at  once  how  extremely  appoute  they  are  to 
the  situation  in  the  case  at  bar.  The  legis- 
lature that  is  to  act  upon  the  proposed 
amendments  is  not  the  one  which  was  in  ex- 
istence when  the  amendments  were  proposed 
and  "agreed  to."  There  was  no  election  in 
1399  for  membera  of  the  l^ielature,  and  the 
first  election  of  membera  of  the  next  succeed- 
ing l^ialature  la  the  one  whi;-h  will  t&ka 
place  in  November,  ISOO,  as  haa  been  already 
explained.  That  is  the  legislature  which  ia 
to  take  the  next  action  upon  these  proposed 
amendmenta,  and  a  publication  of  the 
amendments  three  months  l>efore  the  elec- 
tion of  1860  eould  aerva  no  possible  purpose 
that  cannot  be  equally  well  served  by  a  pub- 
lication for  three  months  before  the  general 
election  of  the  year  1900.  We  are  very  clearly 
of  opinion,  therefore,  that  such  an  order  may 
now  be  made,  without  the  least  material  vio- 
Imtion  ot  the  terms  of  the  law  proposing  the 
amendmenta.  We  are  of  opinion  that  the 
learned  court  below  was  in  error  in  refusing 
tbe  mandamus  prayed  for. 

The  deoree  of  the  oourl  Belou  ia  rtverted; 
and  the  petition  and  proceedings  for  tbe 
writ  o(  mandamas  are  reinstated.  The  peti- 
tion is  considered  aa  amended,  praying  for 
publication  three  months  before  November 
election  of  the  year  1900,  and  the  record  is 
remitted  to  the  court  below,  with  instruc- 
Uons  that  an  order  be  issued  directing  the 
secretary  of  the  commonwealth  to  publish 
the  proposed  amendmenta  three  months  be- 
fore tbe  general  election  to  be  held  in  No- 
vember in  the  year  ISOO,  the  coaU  to  b« 
paid  hf  the  eominon wealth. 
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(loa  wi*.  399.) 

L  atstate  Kothoplalnir  aerrtee  at  aoai- 
rnoDB  oa  eorporBllans  which  nes'ect  to 
Die  lists  of  the  namci  of  olScera  oa  whom 
process  mlgbt  be  aerved,  by  lesTiDB  coplea 
with  the  register  of  deeds  where  the  corpora- 
tion has  Its  principal  omce,  la  lUTftlld  »■  not 
proTldlDK  due  proceia  of  law. 

(April  6,  ISOO.) 


APPEAL  by  tin  defendsjit  corpor&tioii 
frum  a.  judgnteut  of  the  Circuit  Court 
for  Douglas  Coiuityiii  favorof  plain  tiff  aJter 
refuaal  to  set  aside  a  aervice  of  process  in 
an  action  brought  to  quiet  title  to  real  es- 
tate.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Ueaira.  OatUm,  Bntlftr,  ft  Ljoat,  for 
ftppellajit : 

No  presumption  ig  to  be  indulged  in  favor 
of  service,  and  the  proof  ia  required  to  show 
facta  which  exclude  every  other  hjpothesii 
than  a  literal  compliance  with  the  statute- 

Pollard  V.  Wegener,  13  Wis.  680. 

The    practice  of    allowing    process  to    be 


I.  Ai  hu(*  of  judBiiteni 

a.  AgalHit  nonreiMentt. 

b.  Against  raldcnti. 
e.  Againtl  corporaliont. 

1.  Domeitio. 

2.  J'oreipn. 
d.  Joint  debtor*. 

11.  Am  iasit  of  ittigmvKt  In  r«m. 

Thit  note  la  confltied  to  modea  of  aamee  mat 
«ra  aulhorlEed  b;  atatute.  It  doca  not  Cake  up 
the  gueatlon  as  to  wh*.t  proceedlnga  are  <»  per- 
sonam and  what  in  r«in,-  but,  aaaumlDK  that 
(he  character  of  the  proceeding  In  that  respect 
liaa  been  determined.  deaJa  with  the  question, 
whether.  In  view  of  that  character,  the  particu- 
lar mode  of  service  authorlied  meeta  the  n- 
■qnliemeata  of  "due  proceas." 
I.  ^1  basis  of  Judfrment  <ii 
a.  AgiUiut  nonrtttAanti. 

Aa  to  valldltT  of  personal  JudgnieatB  rendered 
npon  constructive  aerrlce  of  proctw,  gee  also 
■DO  to  Uojer  v.  Bucks  (Ind.  App.)  16  L.  R.  A. 


Bven  before  the  decision  In  Pennover  v.  Netf, 
S6  D.  8.  T14,  S4  L.  ed.  eSS,  It  waa  the  oulversal 
mle  for  the  Federal  courts  and  th«  aiate  courta 
to  refuae  to  recognize,  or  enforce,  the  Judgment 
of  a  court  of  another  state  rendered  agalnit 
m,  nonresident  o(  that  state,  without  peraonal 
■trvlce  therein  or  appearance.  These  courta 
avoid  the  effect  of  the  requirement  of  the  cou- 
■tltnUoaal  provision. that  "full  faith  and  credit 
•hall  bo  given  In  each  sUte  to  the  public  acts, 
reeorda,  aud  Judicial  proceedlnga  In  ever;  other 
state,"  and  of  the  act  of  Congress  that  the 
records  and  Judicial  proceedings  of  the  courts 
of  any  stsCe  authenticated  as  prescribed  shall 
have  BQCh  faith  and  credit  given  to  them  In 
•very  court  within  the  United  Statea  as  Ihev 
bave  bv  law  or  naage  In  conrts  of  the  state 
from  whence  they  are  taken,  b;  holding  that 
these  provlalona  do  Dot  appl^  when  the  court 
which  rendered  the  Judgment  was  without  Juris- 
diction, and  that,  considered  from  an  Intems- 
tlonal  or  Inleratate  point  of  view.  Jurisdiction 
to  be  rightfully  exercised  must  be  tonnded  on 
the  person  belUK  within  the  ■  territory  or  the 
thing  behig  within  the  territory.  Prior  to  the 
deelBlon  in  Pennoyer  v.  Nalt,  95  D.  8.  T14,  21 
I.,  ed.  see,  or  at  leaat  prior  to  the  adoption  ot 
the  provision  aa  to  "due  proceaa"  by  the  14th 
Amendment  to  the  Federal  Constitution,  the 
cases,  with  a  few  ezceptlona.  aeem  to  have  re- 
«0  li.  R.  A.  3 


Karded  the  principle  referred  to  aolely  as  an  In- 
ternational or  Interstate  one.notappllcahlewhei) 
the  validity  of  the  Judgment  In  the  stats  la 
which  it  was  rendered  wsa  concerned.  The  view 
generally  taken  la  well  Illustrated  by  Csmpbell 
V.  Wilson  (IS.'Sl)  6  Tex.  3B1.  as  follows: 
"The  general  principle  of  International  law 
seems  to  be  that,  without  a  proceeding  in  rest 
ai  personal  notice  to  the  defendant,  by  process 
served  within  the  territory.  Jurisdiction  cannot 
be  rightfully  eierdaed  :  for,  'considered  In  an 
Intematloual  point  of  view.  Jurisdiction,  to  b« 
rightfully  eierdaed,  must  be  founded  on  the 
person  being  within  ttie  territory,  or  the  thing 
being  within  Che  territory,"     Story,  Com.  Laws, 


But.  ■. 


right 


prescribe  the  manner  in  which  Its  own  courta 
shftU  acquire  and  exercise  Jurisdiction,  proceed- 
loga  conducted  In  the  mode  prescribed  will,  of 
courses  be  valid  wltbln  the  territory.  Ilenc* 
when  our  statute  provides  that  service  In  cer- 
tain caaBS  may  be  made  by  publlcntlon,  the  Ju- 
risdiction of  the  court,  thus  acquired,  cannot 
be  questioned  here,  however  the  Judgment 
might  be  treated.  If  made  the  foondatlon  of  an 


ictlon 


II  other 


The  validity  of  such  a  Judgment  In  the  state 
In  which  It  was  rendered  waa  more  often  con- 
ceded by  courts  of  other  statea,  which  nevertha- 
less  refused  to  recognise  or  enforce  It.  than  ex- 
presaly  held  by  courts  of  the  sUte  In  which 
the  Judgment  waa  rendered:  but  there  are  a 
number  of  ci  —      ■ 


enforci 


y  of  CI 


s  which 


Judgment  when  rendered  li 
other  state,  upon  the  ground  that  the  court 
which  rendered  It  did  not  have  Jurisdiction,  and 
yet  concede  Its  validity  In  the  state  In  which  It 
was  rendered,  la  pointed  out  In  the  opinion  Id 
Pennoyer  v.  Nell,  M  U.  S.  71i,  24  L.  ed.  665. 
Justice  Field,  after  showing  that  the  consti- 
tutional provision  sod  act  of  Congress  with  ref. 
erence  to  fall  faith  and  credit  do  not  apply  to 
a  persons!  Judgment  where  the  court  which  ren- 
dered It  haJ  no  Jurisdiction  of  the  person  of  the 
defendant,  aays :  "In  aeversl  of  the  cases  the 
dedslon  has  been  accompanied  with  the  obser- 
vation that  a  personal  Judgment  (hua  recovered 
baa  no  binding  force  without  the  slate  In  which 
It  Is  rendered.  Implying  that  In  such  state  It 
may  be  valid  and  binding.  But  If  the  court  baa 
no  Jurisdiction  over  the  person  of  the  defend- 
ant, by  reason  of  bis  nonresldence,  and,  con- 
sequeatly,  no  authority  to  pass  upon  his  per- 
sonsl  rights  and  obligations:  II  the  whole  pro- 
ceeding without  service  upon  blm  or  his  ap- 
pearance Is  coram  non  jaOtce  and  void ;  If  to 
hold  n  defendant  bound  by  such  a  Judgment  U 
contrary  to  the  first  prlticiple  of  Justice, — It  Is 
dincult  to  see  bow  the  Judgment  can  legiti- 
mately have  any  force  wltbln  the  atate.     Tha 
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•erred  by  perHonB  other  than   u  officer  of 

the  law,  or  his  deputy  acting  under  oath, 
ia  a  relaxation  ol  commou-law  rule,  and  no 
preEumption  is  to  be  indulged  in  BUoh  coseB 
upon  facta  which  are  not  wholly  inconsis- 
tent wiOi  anyother  hypothesia than  that  the 
■errice  wai  legally  and  properly  made. 

Saylea  r.  Daeia,  20  Wis.  302;  Knox  t. 
Miller,  18  Wis.  397;  Pollard  v.  Wegener, 
13  Wie.  C7Si  Northrup  v.  Bhephard.  23  Wis. 
513;  Granlier  v.  Roteoranoe,  27  Wis.  iSft; 
Matteaon  t.  Smith,  37  Wis.  333;  Ball  t. 
a-raham,  40  Wis.  563,  6  N.  W.  943 ;  Rehm- 
sledt  V.  BrUcae,  55  Wis,  616,  13  N.  W.  687  ; 
Wilkinson  v.  Baj/Uy,  71  Wii.  131,  36  N.  W. 
836. 

Proof  of  service  of  a  jurisdictional  proc- 
ess will  b«  held  insufllcient  unless  it  strictly 
eoniplies  with  every  requirement  of  the  stat- 
ute, and  excludes  every  other  hypothesis  ex- 


cept a  rigid  perfMrnance  of  act*  tlteraiB 
prescribed  in  manner  therein  specified. 

Pollard  V.  IV'tffenw,  13  Wis,  575. 

The  letter  of  ijie  statute  and  the  policy  of 
the  law  require  that  the  return  sball  b« 
made  by  the  person  who  malcee  the  service, 
so  that  the  facta  and  circumstances  relating 
thereto  may  be  testified  to  an  personal 
knowledge,  excluding  secondary  evidence, 
and  to  Sx  the  responsibility  in  case  of  false 

Wis.  Stat.  1808,  t  2842;  BrettcU  v.  Def- 
febaoh,  6  S.  D,  21,  39,  60  N.  W.  167,  173; 
Allen  T.  Ualntj/re,  gS  Minn.  351,  57  N.  W. 
lOtlO. 

The  terms  "due  process  of  law,"  "law  of 
tlie  land"  and  "conformably  to  the  law"  ar« 
equivalent,  and  as  applied'  to  judicial  pro- 
ceedings they  mean  a  course  <k  proceeding 
according   to    those    principlea    and     rules 


lunfvtge  Died  cui  be  JustlSfd  onlj  on  the 
CrDund  tliat  there  was  no  mode  of  dlieetlj  view- 
ing such  Judgment  or  Impeaching  [ts  valldlt; 
wicbin  the  stale  where  rendered;  and  that, 
therefore,  it  could  bs  called  In  question  only 
when  Its  enforcement  was  elsewhera  attempted. 
In  later  rases,  this  langoa^e  Is  rei>eated  with 
leas  frcqiiencT  than  tormerl;.  It  beginning  tu 
be  consldtreA  ss  It  always  ought  to  have  been. 
that  a  Judgment  which  can  be  treated  In  any 
state  of  this  CnlOD  as  contrary  Co  the  DrsC  prin- 
ciples of  Jnstlce,  and  as  an  absolute  nullity, 
because  rendered  without  any  Jurisdiction  of 
the  tribunal  over  the  party,  la  not  entitled  to 
any  respect  In  the  state  where  rendered."  The 
Justice  tbcD  points  out  that  sface  the  adoption 
of  the  J4th  Amendment  the  validity  of  such 
Indgmenta  may  be  directly  questioned,  and  their 
enforcement  In  the  same  state  resisted,  on  the 
jrouDd  that  proceedings  In  a  court  of  Jusllcs 
to  determine  ibe  personal  rights  and  obligations 
of  parties  over  whom  the  court  bas  no  Jurlsdlc- 

Among  the  many  caws  that,  more  or  less  ei- 
pKcltly,  Imply  or  concede  the  validity  of  such 
a  Judgment  In  the  state  In  whlcb  It  was  ren- 
dered wblle  refusing  to  recognise  or  enforce  It 

gsrd  the  two  positions  as  Inconsistent,  the  fol- 
lowing may  be  died :  Oalpln  v.  Page,  J8  Wail. 
8G0.  21  I.,  ed.  656  :  Thompson  v.  Emmert  <1B48} 
4  UcLean.  Se.  Fed.  Cas.  No.  13.933;  Kane  v. 
Cook  (1857)  8  Cal.  MB;  Barney  v.  De  Kraft 
(1SS2)  a  D.  C.  3S1:  Mtddle.sei  Bank  v.  But- 
man  (1S4S)  S9  Me.  19  ;  Weaver  v.  Boggs  <18T3I 
SS  Hd.  2SQ;  Pbalps  r.  Brewer  (185'^)  9  Cush. 
860,  BT  Am,  Bep.  BB :  Woodward  v,  Tremcre, 
6  Pick.  354;  Gleason  v.  Dodd,  4  Met.  333; 
Bigger  V.  HuIcblngB  (1S30)  2  Stew.  (Als.) 
445:  Downer  y.  Shaw,  22  N.  H.  277;  Pawling 
V.  Wlllson,  13  Johns.  192 ;  Borden  v.  Fitch.  IS 
Johns.  121,  B  Am.  Dec  220  ;  Bates  v.  Delavsn 
(133S)  B  Paige.  29S :  Blcknell  v.  Field  (1g40) 
8  Paige,  440;  Sfaumway  V.  Btlllmsn  (1831)  6 
Wend.  447:  Darldsou  v.  Sharpe  (1S4B)  28  N. 
C.  (6  Ired.  L.)  14;  Steel  v.  Smith  (1844)  7 
Watts  &  S.  447;  Rathbone  v.  Terry  (1S37)  1 
B.  r.  78;  Price  v.  Hlckok  (1866)  39  Vt.  292. 

Other  esses  to  the  same  effect  are  cited  In 
the  Qrst  aubdlvlslon  of  the  note  to  Moyer  t. 
Buctis  (Ind.  App.)   le  L.  R.  A.  231. 

Tbe  same  tendency  to  apply  different  tests 
irtien  the  validity  of  a  Judgment  lu  another 
state  is  concerned,  and  when  Its  vslldlty  In 
the  state  In  whlcb  it  was  rendered  Is  la  ques- 
tloD,  Is  Illustrated  by  the  following  qnotatlon 
trom  Lafayette   Ins   Co.  v.   French,   18  Haw. 


"When 


L  451. 
r  an  action  is  bronght  In  otts  state 


on  a  Judgment  recovered  In  another.  It  la  not 
enough  to  show  It  to  be  valid  In  tbe  stste  where 
It  was  rendered;  It  must  also  appear  that  the 
defendant  was  either  personslly  within  tbe  Ju- 
risdiction of  the  state,  or  had  legal  notice  of 
the  salt,  and  was  In  some  way  mbject  to  lt» 
laws  so  as  to  he  bmind  to  appear  and  eonceat 
the  suit,  or  suffer  a  judgment  by  default." 

Tbe  remark  Is  oMter,  and  It  will  be  obserred 
that  it  was  made  before  the  adoption  of  tbe 
14th  Amendment. 

In  Keadriek  v.  Kimball  (ISfiS)  33  N,  H.  485. 
It  was  siprtsaty  held  that  a  personal  Judg- 
ment recovered  In  New  Hampshire,  against  a 
nonresident  upiMi  an  attachment  of  h!<  property 
and  notice  by  publication  pursuant  to  ■tatnle, 
although  Inoperative  beyond  the  limits  of  tbe 

InButterworth  v.  Klnsey  (1853)  14  Tei.  500, 
It  was  held  thit  wbera  platnCltf  was  a  resident 
of  the  state,  JurlsdlctlDn  to  reader  a  personal 
Judgment  against  a  nonresident  defendant  might 
be  obtained  by  service  by  publication. 

Tbe  case  of  HcHullen  v.  Guest  (1851)  •  Tex. 
275,  la  to  the  same  effect  as  tbe  preceding  case. 
and  distinguishes  Ward  r.  Latbrop.  Dec.  Term. 
A.  D.  184B,  on  tbe  ground  that  In  that  ease 
both  plaintiff  and  defendant  were  nonresidents. 

"Whatever  effect  may  be  given  to  tbe  Jads- 
menCs  of  one  state,  when  sought  to  be  enforced 
in  the  courts  of  snotber,  however  they  may  be 
regarded  In  the  courta  of  tbe  latter  state,  when 
rendered  wlthonC  persoiial  service  on  the  de- 
fendant. It  Is  perfectly  well  settled  that.  If 
rendered  upon  constructive  seirlce.  aulhorliea 
by  the  laws  of  the  state  where  rendered,  they 
will  be  held  to  be  as  valid  and  binding  by  its 
courts,  to  tbe  extent  ol  tbelr  operation  by  the 
local  law,  afl  It  rendered  up«i  personal  service 
on  the  defendant."  Thouvenln  v.  Rodrlgues 
|]»59)  24  Tei.  488. 

The  four  cases  last  dted  have  been  expressly 
ovtrruled,  on  tbe  authority  of  Pennoyer  v,  Nelt. 
95  U.  S.  714,  24  L.  ed.  585,  by  the  coarls  of  tba 
respective  states  In  which  they  were  rendered. 

Tbe  form  and  mode  of  service  of  process  by 
wblch  parties  defendant  are  brought  Into  court, 
whether  it  be  an  Inferior  or  superior  court, 
so  as  to  give  the  court  Jurisdiction  over  tbelr 
persona  sre  matters  of  legislative  discretion. 
McCauley  v.  Fulton  (1872)  44  Cal.  335.  Thla 
was  said  with  reference  to  a  personal  Judg- 
ment, rendered  upon  service  by  publtcmtlon.  in 
a  conrC  of  tbe  same  state.  The  statute  eipresa- 
ly  authorised  the  service  of  snmmoos  by  publi- 
cation. Jt  does  not  clearly  appear  whether  th* 
defendant  In  the  JadgmenC  waa  a  resident  or 
nonresident  of  tbe  Mate. 

Personal  service  Is  Dot  required  to  cotutltute 
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which  hav«  been  established  in  our  ■jatem 
of  juTitprudence  for  tJie  protection  (tnd  en- 
forcenient  of  private  rights. 

Dartmouth  ColXegt  t.  Woodward,  4 
Wheat  518,  4  L.  ed.  629;  Holden  v.  flarJif, 
169  U.  S.  see,  42  L.  ed.  7B0,  16  Sup.  Ct  Rep. 
383;  Roteati  v.  Stole,  30  Wia.  148,  U  Am. 
Rep.  559;  Coole;,  CanBt.  Lim.  356;  J»Men 
V.  Union  P.  B.  Co.  6  Utah,  263,  *  L.  R.  A. 
725,  21  Pac.  BQ4. 

In  order  to  constitute  due  proceae  of  law 
there  must  be  notice  of  the  proceedings  to 
the  parties,  an  opportunity  to  be  tieard,  and 
a.  fair  trial  of  tlie  isBUea  between  them. 

]U  Am.  k  EDg.  Knc.  Law,  p.  290,  title 
Due  prooeaa  of  lau>/  Davidson  r.  Now  Or- 
leans, Oil  U.  S.  BT,  24  L.  ed.  618;  Iowa  C. 
R.  Co.  V.  Impa,  ISO  U.  S.  389,  40  L.  ed.  467, 
16  Sup.  Ct.  R«p.  344;  Myon  t.  Shieldt,  61 
Fed.  Rep.  713;  Btata  t.  BUlinga,  55  Minn. 


467,  67  N.  W.  206,  794;  Ea^y  t.  Mother, 
4S  N.  Y.  313;  Gannon,  v.  Doyle,  18  R.  I. 
720,  B  L.  R.  A.  35B,  10  Atl.  331 ;  Brotm  t. 
Denver,  7  Colo.  305,  3  Pac.  456 ;  Qarvin  ¥. 
Daussman,  114  Ittd.  420,  16  N.  E.  826. 
At  common  law,  except  b;  voluntary  ap- 

Searance,  no  valid  Judgment  coutd  be  ren- 
ered  unless  it  was  founded  on  actual  per- 
sonal service  of  process  on  defendant,  or  on 
seizure  of  his  property  within  the  jurisdic- 
tion of  the  court,  and  by  virtue  of  the  inter- 
pretation which  has  been  given  to  the  14th 
Amendment  of  the  Federal  Constitution  the 
same  rule  obtains  now. 

3  BJ.  Com.  283;  22  Am.  &  Eng.  Enc.  Law, 
p.  142;  Fennoyerv.  Keff,95  U.  S.  714,  24  L. 
ed.  5G6;  Freeman  v.  Alderaon,  119  U.  S.  166, 
30  L.  ed.  372,  7  Sup.  Ct.  Rep.  165;  Bartlett 
V.  Spicer,  75  N.  Y.  534;  Bias  v.  Vonoe,  32 
Miss.   168;   fIcKinney  v.  Collins.  68  N.  Y. 


due  process  ot  law.  The  leglilatare  bu  dis- 
cretion to  provide  for  brluitlnK  In  parties  b; 
tlie  publication  of  notice,  In  cases  where  actual 
personal  Service  would  be  Impracticable  or  dll- 
atorj.  United  States  Trust  Co.  v.  United 
Ststea  g.  Ins.  Co.  18  N.  X.  ISO,  Beverslns  6 
Abb,  Pr.  885. 

Tbls  was  a  proceeding  to  determine  the  lla- 
bUltr  of  sCockboldera  The  decision  Is  not  ex- 
pres^  limited  to  resident  stockholders,  but  It 
does  not  appear  that  anj  of  them  were  nonresi- 
dents. 

Some  of  the  earlier  caaes  toot  the  view,  sab- 
•equently  sanctioned  br  Fennorer  v.  Nell,  96  tl. 
S.  71S,  24  L.  ed.  CeO.  that  lack  ot  jDrlidlctloa 
over  the  person,  which  authorlies  the  courts  of 
another  state  to  refuse  to  recognize  or  enforce 
the  ludgment.  Invalidates  the  same,  even  in  the 
Mate  In  which  It  was  rendered.  Thus.  It  was 
aald  In  Barkman  v.  Hopkins  (ISSO)  11  Ark. 
167  :  "The  same  (alth  and  credit.  Itae  same  con- 
clusiveness, given  to  It  there  must  be  given  to 
It  in  ever;  other  state.  Therefore  the  question 
of  notice  or  no  notice  must  be  such  ns  affects 
the  valldltT  ol  the  Judgment  in  the  slate  In 
which  It  was  rendered.  It  Is  contended  that 
there  was  no  personal  notice  to  the  defendant, 
and  that  be  did  not  submit  hlmaell  voIaDtarlly 
to  the  Jurisdiction  of  the  oourt,  and  therefore 
lie  Is  not  bound  b;  the  Judgment  and  decision 
of  the  coart.  It  this  objection  Is  worth  anj- 
thlDg;  It  must  tpp}j  as  well  In  as  out  ot  the 
■tats  where  the  Judgment  was  rendered.  Thns 
considered,  It  conSlcts  In  no  respect  with  the 
provisions  of  the  act  of  Congress:  because  a 
judgment  rendered  witboot  baving  acquired  Ju- 
risdiction irf  the  person  ot  the  defendaat  b;  no- 
tice or  otberwise  would  not  bind  the  defendant 
In  the  state  where   It   was   readi 


mj  other  i 


wblcb  It 


night 


be  transmitted.  No  valid  Judgi 
dered  whereby  to  alTect  the  rights  or  Iltierty  at 
the  citizen,  nnlees  the  court  has  flrst  acquired 
lurlsdlctlon  of  bis  person  as  well  as  ot  the  sab- 
Jeet-mstter  In  controiersy," 

Notice  by  publication  to  nonresidents  cannot 
of  Itielf  confer  lurlsdlctloa  over  them,  nor  can 
'    service    of    notice    through    the 


r  by  me 
e  founded 


s  of  a: 


BOlutely  void.  Bat.  It  the  subject  of  suit  be 
property  lying  ander  tbe  Jurisdiction  ot  the 
court,  a  decide  after  such  notice  will  bind  tbe 
property.  Fraser  v.  Pratber  (18T3)  1  Mac- 
Arth.  200.  Tbe  former  part  of  the  statement 
aeems  to  be  based  on  constitutional  grounds, 

A  bill  to  comi>el  a  nonresident  to  comply  with 
a  contract  by  executing  to  complainant  s  title 
£OL,R.  A. 


to  one  third  ot  certain  lands  Is  a  decree  in  per- 
(imam,  and  cannot  rest  upon  service  by  publica- 
tion.    Adams  v.  Lamar  (18S0)   8  Oa.  83. 

Tbe  courts  ot  Oeorgla  have  no  extraterri- 
torial Jurisdiction,  and  cannot  make  the  citizens 
of  foreign  alates  amenable  to  tbelr  proeeas.  or 
conclude  them  by  a  Judgment  in  psraonom  with- 
out their  consent.  l>earing  v.  Bonk  of  Charles- 
ton (1S48)  B  Ga.  497,  4S  Am.  Dee.  300. 

The  courts  ot  Georgia  have  no  Jurisdiction 
to  render  a  Judgment  in  a  common-law  action 
against  a  citlien  ot  another  state  who  Ib  not 
served  with  process  In  Georgia.  Hnweil  v. 
Oordon    (ise8>   40  Oa.  802. 

Tbe  declalDUa  In  tbe  last  three  cases  are  not 
expressly  based  on  constitutional  grounds,  and. 
In  view  ot  tbe  statsmeat  of  the  seme  court  In 
Flint  River  B.  B.  Co.  v.  Foster,  6  Oa.  194,  48 
Am.  Dec  248,  infra.  II,,  that  the  legislature 
may  authorise  a  Judgment  to  be  rendered  ssalnrt 
a  party  without  notice.  It  Is  doubtful  whether 
tbey  rest  upon  constitutional  grounds.  It  Is  to 
be  observed,  however,  that  the  statement  re- 
ferred to,  though  not  expressly  confined  to  pro- 
oeedlngs  fn  rem,  was  made  with  reference  to 
euch  a  proceeding. 

Sturgls  V,  Fay  (1801)  IB  Ind.  429,  T9  Am. 
E>ec,  440.  while  holding  that  the  state  may  sub- 
ject persons  within  her  borders  to  her  Judicial 
power,  says,  obittr,  that  she  cannot  thaa  sub- 
ject nonresidents  who  are  beyond  her  borders. 

And  Beard  v.  Beard  (ISGSI  21  Ind.  821, 
bolds  that  a  state  cannot  authorize  a  personal 
Judgment  upon  constructive  notice  against  a 
citlien  and  resident  ot  another  state,  unless 
Buch  citizen  submits  bimeelt  to  the  Jurisdiction 
ot  the  court  In  wblcb  tbe  action  against  him  Is 
Instituted,  by  voluntarily  appearing  In  person 

Where  tbe  court  In  attachment  obtains  no  Ju- 
risdiction by  personal  service,  or  by  attaching 
property,  a  Judgment  therein  Is  Invalid,  both 
as  a  judgment  in  personam  and  as  a  Judgment 
in  rem.     Judab  v.  Blephenson   (ISOO)   10  Iowa. 


Veil  V 


Lowenl 


i  tbe 


inda. 


And  BO  did  Darrance  v,  Preston  (ISOS)  18 
Iowa,  30e,  although  the  statutes  provided  for 
service  by  publication,  or  personal  service  with- 
out the  stHte,  upon  nonresidents. 

Harris  v.  Adams  (1869)  2  Dov,  14S,  and 
Berry  v.  Berry  (1809)  6  Bnah,  H95,  held  that 
the  ststiites  of'Kentucky  did  not  aulborize  per- 
sonal Judgments  against  Donresldents  who  n-ere 
served  constructively  only,  and  did  not  appear. 
It   had  been  previously   decided   In    LyUe    v. 
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216;  Belchtr  v.  Chamber*,  68  Cal.  635; 
tlarUcU  V.  Vigen,  6  N.  D.  117,  35  L.  R.  A. 
461,  69  N.  W.  203;  Bragg  v.  Qaynor,  86 
Wis.  468,  21  L.  R.  A.  161,  65  N.  W.  BIS. 

Tlie  teat  of  the  Bufflciancj  of  the  Btatuta 
in  Uiii  regard  U  aa  to  whether  it  provides 
A  notice  wliicti  is  reasonoblf  certain  to 
leach  the  defeodeDt  and  apprise  him  of  the 
proceedings  against  him. 

Pennouer  v.  A'eff,  86  U.  S.  714,  24  L.  ed. 
665;  Eliot  r.  UoCormick,  144  Maw.  10,  10 
N.  E.  705;  Lydiard  y.  CAul«,  46  Minn.  277. 
47  N.  W.  967. 

This  statute  virtuallj  authorizes  suit 
without  service  in  cases  where  a  domestic 
corporation  fails  to  file  its  list  of  officers, 
■which  is  but  another  name  (or  forfeiture  or 
conHscation  of  the  defendant's  propertj'. 

ChnMvin  t.  Valiton,  3  Mont.  451,  3  L.  R. 
A.  194,  20  Pac  659;  Stuart  v.  Palmer,  74  N. 
Y.  ISO,  30  Am.  Rep.  289. 


MMtr»,    TboTBoa  ft  De  I>aMott«,    for 

respoudent: 

Any  legal  proceeding  enforced  by  public 
authority,  whether  sanctioned  by  age  ur 
cuat«n,  or  newly  devised  in  the  discretion  ol 
the  legislative  power,  in  furtherance  of  the 
general  public  good,  which  regards  and  pre- 
serves these  principles  of  liberty  and  justice, 
must  be  held  to  be  "due  process  of  law." 

6  Am.  A,  Eng.  Enc.  Law,  p.  50;  Schiltz  t. 
RoaUtx,  66  Wu.  40,  21  L.  R.  A.  483,  56  X. 
VV.  194. 

A  power  Teeerved  to  the  legislature  to  al- 
ter, aiuend,  or  repeal  a  charter  authorizes 
it  to  make  any  alteration  or  amendmeot  of 
a  charter  granted  subject  to  it  which  will 
not  defeat  or  substantially  impair  the  ob- 
ject of  the  grant,  or  any  rights  vested  under 
it,  and  which  the  legislature  may  deem  nec- 
essary to  secure  either  that  object  or  any 
vested  righL 


BrecltenHdKe  (1830>  S  J.  J.  Manh.  671,  and 
llaCtlQElr  •>■  Corblt  11847)  7  B.  Mon.  3TS,  that 
the  courts  ol  the  nate  had  no  JurlsdlcCIOD  to 
Tcndar  a  personal  decree  against  a  Daaresldent 
who  had  DO  «t«tg  or  fund  within  the  Jurisdic- 
tion of  Che  court ;  but  It  Is  not  clear  whether 
the  iBIter  decisiODs  rest  on  statutory  or  con- 
stitutional grounda  Whiting  v.  Johnson  (1837) 
S  Dana,  390,  however,  held  that  ander  the  Vea- 
eral  Constitution  a  Judsment  in  pertotiam 
■gainst  a  dtlsee  of  another  stale  without  ae- 
tuBl  service  of  process  upon  him  In  the  state  In 
which  tha  Judgment  was  rendered  was  not  bind- 
ing or  conclusive  in  either  state. 

Where  a  curator  od  Aoo,  appointed  to  repre- 
sent a  nonresident  absentee  against  whom  suit 
has  iMwn  Instltaled.  excepts  to  the  jurisdiction 
of  the  court  on  the  ground  that  no  propert;  of 
the  defendant  bis  been  attached  and  no  per- 
son al  service  at  process  made,  the  petition  must 
b«  dismissed.  PetemKL  v.  UoBa*  (1848)  3  La. 
Ann.  101. 

Smith  V.  UeCnteheu  (1866)  88  Ho.  41B, 
while  holding  that  the  statute  when  properly 
construed  did  not  authorlie  a  personal  Jadg- 
meot  agGlnet  a  nonresident,  expressed  tin  opla- 
lOD  that  If  it  did  It  would  tw  unconstitutional. 

Service  of  a  subpcsna  upon  a  defendant  resld- 
log  hi  another  state  or  territory,  and  mide  In 
■ach  Slate  or  territory,  will  not  bring  the  de- 
fendant within  the  Jurisdiction  of  a  court  of 
Ohio.     Daniels  v. ' Stevens  (18a0)  19  Ohio,  222. 

A  citlien  of  another  state,  whose  property  Is 
attached  In  this  state,  may  be  notlOed  of  the 
pendency  of  the  action  agreeably  to  an  act  pro' 
Tiding  for  the  publication- of  process,  hut  If 
neither  the  person  nor  property  of  a  cltlien  of 
another  state  can  be  found  in  the  state  where- 
on to  serve  him,  the  courts  of  this  state  can 
have  no  jurisdiction  over  him.  and  s  judgment 
against  him  under  such  circumslancM  Is  void 
for  want  of  Jurisdiction.  Skinner  v.  UcDsnIel 
(1832)  4  Vt.  418. 

The  court.  In  Jsrvls  t.  Barrett  (1861)  14  Wis. 
cai.  said  that  It  was  a  unlvermlly  acknowledged 
principle  that  jurisdiction  cannot  be  acquired 
or  exercised  over  persons  or  property  without 
the  territorial  limits  of  the  govemmenC  where 
the  court  sits:  that  the  leglslsture  possesses  no 
power  to  grant  It;  that  It  can  only  be  obtained 
over  persons  and  property  within  the  territory 
■0  as  to  be  subjected  to  the  process  of  the 
court,  that  Jurisdiction  of  defendant  cannot  be 
Sdiulred  so  as  Co  bind  bim  personslly  except 
b.v  his  voluntary  sppearance,  or  by  due  service 
of  process  witbin  the  state :  snd.  that  service 
out  of  the  slate  la  utterly  nu(aCoty  and  void 
for  that  purpose. 
fiOL.R.  A. 


Prior  to  the  adoptlim  of  the  14th  Amendment 
maklDg  Che  requirement  of  "due  process"  obllg- 
story  upon  the  states,  it  may  be  that,  in  the 
absence  of  any  similar  provision  in  the  state 
Constitution,  it  was  not  Inconsistent  tor  a 
court  of  one  state  to  take  the  position  that, 
while  the  particular  mode  of  coastructive  er 
BubsCItuced  service  pursued  by  the  court  of  an- 
other state  In  rendering  a  personal  judgment 
against  a  nonresident  conformed  to  the  stats 
stalate.— the  only  test  of  jurisdiction  so  far  as 
that  state  was  concerned. — and  therefore  must 
tw  conceded  to  be  suBlclent  to  uphold  the  Judg- 
ment within  that  state,  yet  that  such  mode  of 
service  was  contrary  to  the  principles  ot  nat- 
ursl  Justice,  and  therefore  did  not  meet  the  test 
of  jurisdiction  to  be  applied  wben  the  enforce- 
ment of  the  judgment  in  another  state  was  con- 

The  case  ot  Pennoyer  v.  NelT  (16TT)  »S  U.  S. 
714,  24  L.  ed.  565,  has  been  uniformly  regarded 
as  placing  beyond  question  the  doctrine  that  a 
personal  Judgment  against  a  nonre^dent  who 
was  not  served  within  the  state,  and  who  did 
not  appear  or  aaaent,  expressly  or  impliedly,  to 
the  mode  of  constructive  or  substituted  service 
adopted.  Is  Invalid,  even  in  the  state  where 
rendered.  It  Is.  perbsps.  questionable  whether 
a  decision  that  the  judgment  was  Invalid  lu  the 
state  in  which  It  was  rendered  was  necessary 
to  the  decision  of  the  case,  the  action  having 
been  brought  In  a  Federal  court  for  the  re- 
covery of  land  which  was  claimed  by  tbe  de- 
fendant under  an  execution  upon  such  a  judg- 
ment :  and  tbe  opinion,  after  showing  tbat  such 
a  judgment  should  be  treated  as  Invalid  In  the 
state  in  which  it  was  rendered,  says :  "Be 
that  SB  It  may,  the  courts  ot  the  tJnIled  States 
are  not  required  to  give  effect  to  judgments  ot 
this  character  when  any  right  la  claimed  under 
tbem.  Whilst  they  are  not  foreign  tribunals 
In  their  relations  to  the  state  eourta  they  are 
tribunals  of  a  dUferent  sovereignty,  exercising 
s  distinct  and  Independent  Jurlsdlciion.  snd 
ars  bound  Co  give  to  the  Judgments  ot  the  state 
court!  only  the  same  faith  and  credit  nhkh  tbe 
courts  of  another  state  are  bound  to  give  them." 

In  view,  however,  of  the  frequent  spprovai 
of  the  doctrine  both  by  the  United  States  Su- 
preme Conrt  and  by  state  coarta  It  Is  now  well 
snd  Rrmly  established.  The  doctrine  Is  based 
by  this  case  upon  the  ground  that  process 
from  the  tribunals  ot  one  state  cannot  run  Into 
other  states,  and  tbat  due  process  ot  law  re- 
quires tbat  defendant  be  broughc  wichin  tbe 
JiuiadlcUoa  ot  tbs  oourt  by  mttIcs  ot  proces* 
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NetB  Tork  i  S.  B.  B.  Co.  -r.  Bristol,  161 
U.  S.  556,  38  L.  ed.  269,  14  Sup.  Gt.  Rep. 
437 ;  Close  v.  Glenwood  Cemetery,  107  U.  S. 
406,  27  L.  od.  408.  2  Sup.  Ct  Rep.  2B7; 
Spring     Valley     Wateruiorks    v.     B^otilcr, 


V.  Jetntp,  15  Wall.  454, 


.  Kep. 
21  L. 


48;  Tomli 
ed.  204. 

The  juriftdiction  which  every  atate  pos- 
Besses  to  deterinine  the  civil  itatui  and  ca> 
pacitiea  of  all  iU  inbfU>itantB  involves  au- 
tht>Tit]'  to  prescribe  the  conditions  on  which 
procewiings  affecting  them  may  be  eom- 
luenced  and  "eanied  on  within  ita  terri- 
tory." 

Fcnnayer  v.  Xeff,  BS  U.  S.  714,  24  L.  ed. 
565  1  Copiii  V.  Adamson,  L.  R.  9-  Exch.  345. 

It  is  Qot  contrary  to  natural  justice  that 
%  man  who  ha«  a^eed  to  receive  a  particu- 
lar mode  of  notiScstion  of  legal  proceedinga 

wlthlD   the  atate,   or  by   bh 

once,  to  autharlM  tbe  coui 

question   a>  to  Its  peraonal   llatalllcr.     The  de- 

claloQ  on  this  poIhC  la.  therefore,  baaeA  upon  a 

proTlaloii  ol  the  Federal  Conacltutlo 

been    generell;    regarded   *■  binding    upon   tha 

■tate  courla.     Ibtd. 

Kotvlcbatandlng  thla,  however,  tbe  teudencj, 
reprotiaCed  t>7  Juitlce  Field,  to  concede  the  va- 
lid lly  Dl  ancb  a  JadBmeut  within  tbe  atate 
where  rendered,  while  at  the  aame  tltae  relua- 
IDK  to  recognize  or  enforce  It  In  another  atate. 
has  been  aingalarly  peralalent.  even  since  Fen- 
Doyer  v.  Neff.  Tbus,  Cblel  Juatlce  Fuller,  In 
Grover  &  B.  Sewlnif  Mach.  Co.  v.  Radclifte,  13T 
U.   S.  287,  34  L.  ed.  670.  11  Su 


tantar7  appear- 


ihoD 


with  n 


rant  ol  attorney  authorizing  an; 
court  of  record  to  conteaa  Judgment, 
binding  upon  a  conrt  of  Maryland  In 
to  enCorce  tbe  same,  becauae  the  court  which 
rendered  the  Judgment  did  not  have  ]urladlctior 
of  tbe  person  ol  defendant,  apparent!;  admitted 
that  tbe  Judgment  mlgbt  be  valid  In  FeuDay]- 
vanla  where  It  waa  rendered.  And  upon  the 
autborltj  of  that  case,  tbe  opinion  In  DuFonC 
V.  Atiel.  81  Fed.  Rep-  034.  Ufa:  "A  peraonal 
Judgment  iB  without  validity  If  rendered  In  a 
■tale  court  in  an  aoClMi  upon  a  mone;  demand 
■Kalnat  a  Donrealdent  Upon  whom  no  peraonai 
pervlce  within  the  state  waa  made,  and  wbo 
did  not  appear.  Such  a  Judgment  may  be  per- 
fectly valid  in  tbe  Jurlsdletloo  In  which  11  waa 
rendered,  and  enforced  even  agalnot  tbe  prop- 
erty, etfecti,  and  credits  of  tbe  nonrealdent 
there  situated,  but  It  cannot  be  enforced  or 
made  the  foundetloD  of  an  action  la  another 

So.  also,  the  Maryland  court  of  appeala.  In 
Wortblngton  v.  Lee  (1S83)  61  Hd.  630,  vid : 
"Aa  to  partlea  brought  Id  by  mere  conatrucClve 
notloe  by  publication  [In  a  proceeding  *«  per- 
aonom].  while  tba  decree  against  them  will 
bind  them  in  tbe  courta  of  our  own  Jurladlctlon, 
It  will  have  no  effect  in  any  otbec  court  of  Ju- 
rtadlctlon.  Being  a  mere  persona]  decree,  to 
hav«  effect  beyond  tbe  JurJadlotkm  of  tbe  state 
where  It  is  rendered,  it  must  be  founded  eltber 
upon  peraonal  service  of  proceaa,  or  upon  a 
vol  notary  appearance  of  the  party." 

Tbe  mnat^  wltb  reference  to  tbe  effect  of 
the  decree  "In  tbe  courts  of  oui 
tlon"  la  oMler,  bnt  llluatratea  tbe  tendency  re- 
ferred to. 

A  decree  pronounced  against  an  absent  de- 
fendant, who  had  been  nodfled  of  tbe  suit  In 
tbe  manner  preacribad  by  the  atatute,  la  In  all 
50  L.  R.  A. 


Bhould  be  bound  by  a  judgment  in  which 
that  particular  mods  of  notification  has 
been  followed,  even  though  he  may  not  have 
actual  notice  of  them. 

Vallee  v.  Dumergue,  4  Exch.  2S0;  Bparkt 
T.  Jvaiional  Mtuonio  Acei.  As»o.  73  Fed.  Rep. 
277;  EhrTnan  y.  Teutonia  Ins.  Co.  1  Mc- 
Crary,  123,  1  Fed.  Rep.  471. 

A  Bubstitutal  aervice  fa  provided  by  stat- 
ute for  many  guch  caaee. 

The  right  of  the  l^slature  to  prescribe 
Buch  notice,  and  tc  give  it  elfect  ae  proceas, 
reata  upon  the  necessity  of  the  case,  and 
haa  been  long  reo^nized  and  acted  upon. 

Cooley,  Const.  Lim.  6th  ed.  p.  404;  Sa- 
tiona  v.  Johtiaoti,  24  How.  195,  IS  L.  ed.  023; 
Stala  OB  rel.  Draht  v.  Doyle,  40  Wis.  176, 
22  Am.  Rep.  602. 

If  the  people  of  the  atat*  find  it  wfae  and 
expedient  to  enact  a  law  such  as  they  have, 

respects  Just  aa  valid  and  effectual  for  all  local 
purposes  as  a  decree  made  agatnat  a  defendant 
wbo  bad  been  brought  Into  court  by  personal 
service  of  proceea.  Mutual  L.  Ina.  Co.  v.  Pin- 
ner  (1S87)  4S  N.  J.  Rq.  S2,  10  Atl.  184.  This 
waa  aald  with  reference  to  a  Judgment  for  de- 
ficiency entered  in  a  mortgage  foreclOGure  caae 
agalnat  a  nonre^dent  wbo  «as  served  by  pub- 
lIcatloD  only,  after  tbe  court  bad  beld  that  a 
purported  appearance  by  an  attorney  for  him 
gbould  be  set  aside  for  want  of  authority  In 
tbe  attorney  to  appear. 

Tbe  concession  made  In  some  of  the  caoea 
1*  more  guarded,  end  appesra  to  be  merely  to 
tbe  effect  that  tbe  legislature,  and  tbe  Judicial 
trlbunela  of  the  state  la  wbich  the  Judgment 
waa  rendered,  [nay  recognise  tbe  Judgment  aa 
valid,  not  that  tbe  Judgment  Is  valid,  even  In 
tbat  state,  wben  subjected  to  ths  test  of  cor- 

Thus,  Goldey  T.  Morning  News  (1894)  IBS 
V.  S.  SIB,  39  L.  ed.  GIT,  IS  Sup.  Ct.  Rep.  GB9, 
aaya :  "Whatever  effect  a  constructive  aervica 
may  be  allowed  in  tbe  courts  of  the  same  gov- 
ernment. It  caonot  be  recognlaed  as  valid  by  tbe 

And  Justice  Gray,  in  Hart  v.  Bansom  (18S4} 
110  C,  H.  151,  28  L.  ed.  101,  8  Sup.  Ct.  Rep. 
58il,  Bays  wllb  reteretiee  to  a  Judgment  t»  per- 
lonotn  rendered  againn  a  conresideut  upon  con- 
atructive  service :  ""rhe  courla  of  the  state  [in 
wbicb  tbe  Judgment  waa  rendered] might,  per- 
hapa,  feel  bound  to  give  effect  to  tbe  service 
made  as  directed  by  Ita  statutes.  But  no  court 
deriving  Its  authority  from  another  government 
will  recogmse  a  merely  conatructlve  aervtce  as 
brining  the  person  wltbln  the  Jurli 


resalona  In  the  later  eaaea  Ii 
.1  Supre         - 


fgarded  aa  Impairing 
ths  doctrine  established  Id  Fennoyer  v,  Neff, 
9Q  U.  B.  T14,  24  L.  ed.  GOS.  The  decision  In 
ttie  latter  case,  to  the  effect  that  a  personal 
Judgment  rendered  against  a  nonresident  who 
was  not  served  personally  within  tbq  atate  and 
did  not  appear  la  Invalid,  even  In  the  atate 
wberc  rendered,  baa  been  followed  by  many  of 
the  state  courta,  some  of  tbe  latter  overruling 
prevlouB  cases  in  tbe  stste  to  tba  contrary  effect. 
The  following  casea  include  only  those  that 
eiprcaaiy  place  tbe  decision  against  tbe  valid- 
ity of  such  a  Judgment  In  the  state  wbere  ren- 
dered upon  constitutional  grounds,  or  tbat  at 
least  clearly  Indicate  that  tbe  court  regarded 
such  Judgmenta  as  obnoxious  to  the  conatltu- 
tlonal  provlBion  as  to  due  proceaa  of  law: 
le  &  N.  R.  Co.  V.  Nash  (1897)  IIB  Ala. 
U  &.  A.  331,  28  So.  83B;  Arnold  r. 
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which  IB  best  calculated  to  preserve  the 
rights  of  all  perBons  under  the  l4tb  Amend- 
niant  of  the  Federal  Constitution,  and  ren- 
der elTectivc  the  law  which  gave  thia  oorpu' 
ration  its  entity,  vitt.,  the  power  to  sue  and 
be  sued,  there  is  nothing  in  our  state  Con- 
atitution  as  it  now  stands,  and  nothing  in 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  which  prevents  them 
from  so  doing. 

Kowan  v.  Utate,  30  Wis.  129,  11  Am.  Itep. 
65B. 

Appellant  should  not  be  heard  to  com- 
plain, now,  that  he  had  no  actua)  notioe  of 
the  proceedings  in  the  court  below,  whm  bj 
his  own  act  in  not  complying  with  the  law 
of  the  state  ha  rendered  it  impossible  to 
make  personal  service  upon  it  other  than 
that  provided  by  Rev.  Stat.  {  1775b. 

Ekrntan  v.  Teutonia  Ina.  Co.  1  McCrary, 


)2.1,  I  Fed.  Rep.  477;  Diamond  Plate  Gloat 
Co.  V.  mmeapolia  Mut.  F.  In*.  Co.  66  Fed. 
Rep,  27, 

CwiBoday,  Ch.  J.,  delivered  tiie  opinion 

of  the  court! 

The  plaintiff,  oa  the  grantee  in  a  tax  deed 
issued  to  her  Augiist  16,  1898,  by  Douglas 
county,  upon  the  tax  sale  of  1895  for  the 
taxee  of  1S94,  (jaims  to  have  commenced 
thia  action  October  4,  1898,  under  fi  1197, 
Rev.  Stat  1S08,  against  the  defendant  Prov- 
idence Loan  ft  Investment  Company,  as  the 
former  owner  of  the  land  deacriticd,  and 
one  Sarazin,  claiming  to  be  a  part  owner 
thereof,  to  bar  them  and  each  of  them  frotn 
all  right,  title,  interest,  and  claim  in  aod  to 
the  lands  described.  It  appears  that  serv- 
ice of  summons  was  made  or  claimed  to  have 
be^n  made  on  the  defendant  Sarazin  as  a 


Kabn  (18SEI  ST  Cal.  472,  8  Fac  39:  AaderHin 
V.  Ooff  (1887)  72  Cal.  66,  13  Pac.  73 ;  Denny  v. 
Aahlej  (1888)  12  Colo.  166.  20  Pac.  831;  Clord 
T.  Trotter  (1889)  118  IIJ.  391,  9  N.  B.  B07 : 
Blckerdlke  v.  Allen,  1B7  111.  95,  29  h.  R,  A. 
T82,  41  N.  U.  740  (obiter)  ;  Hakes  i.  Shupe, 
27  lows.  leH:  Luts  V.  Kelly  (1877)  4T  lona, 
307:  lAsRblln  t.  LoulgJana  A  N.  O.  Ice  Co. 
(188:i)  35  1^.  Add.  1184  (decided  an  authority 
of  I'ennoyer  v.  Nett,  and  overrules  lormer  IjOuIb- 
Isna  deciiloDs  to  the  contrary)  :  Hobsoa  t. 
reake  (1892)  44  La.  Ann.  3S3.  10  So.  762; 
Bllot  V.  McCormlck,  144  Mass.  10,  10  N.  K. 
70S;  Martin  v.  Klttredge  (188T)  144  Hasi.  IS, 
note,  10  N.  E.  710:  Needham  v.  Thayer.  147 
Mass.  538,  18  N.  E.  429:  Lydlard  v.  Chute 
(1891)  45  Minn.  277,  47  N.  W.  987  {overnillng 
Stone  V.  Myers.  9  MIdd.  303,  Gil.  287,  SB  Am. 
.  Dec.  104;  and  Cleland  v.  Tavemier  (18S6)  11 
Minn.    184,    OIJ.    120)  ;    Beyer    v.    ContlcenlHl 


V.   Kimball    (1868)    33    N. 

.  I<:imecdort  (1899)  08  N.  J.  Eq. 
118,  44  Atl.  164  ;  Bsrtlett  v.  Splcec,  TO  N.  Y. 
528  :  McKlnney  r.  Collins  (1882)  88  N.  Y.  217  ; 
WJntree  v.  Bagley  (1889)  102  N.  C.  515,  9  S. 
E.  198 ;  Willamette  Real  Estate  Co.  v.  Hendrix 
(1895)  28  Or  485,  42  Par.  614;  Pepper  t. 
Shearer  (1800)  48  S.  C.  4ez.  26  S.  B.  TB7 ; 
Scott  T.  Streepy  (1889)  73  Tex.  64T.  11  8.  W. 
032:  York  v.  Scale  (1889)  73  Tn.  S51,  11  8. 
W.  860 ;  KImmarle  v.  Houston  &  T.  C.  R.  Co. 
(1890)  70  Tei.  095,  12  S.  W.  608:  Martin  v. 
Bums  (1801)  80  Tet.  676,  16  S.  W.  1072:  Na- 
tional Bank  V.  Peabody  (1883)  55  VC.  4S2  (oa 
the  authority  ot  Peonoyer  v.  NefF)  ;  Raub  v. 
Ottertiack  (1893)  SB  Va.  645.  18  S.  E.  938; 
Paiton  T.  Danlell  (1800)  1  Wash.  IB,  23  Fac. 
441;  Fowler  V.  Lewis  (1892)  36  W.  Va,  112, 
14  S.  R.  447. 

Brooks  V.  Dns,  61  Fed.  Rep,  I3S,  held  that 
If  a  state  ststote  were  to  b«  construed  to  an- 
thorlie  servlee  of  summons,  in  an  action  in 
perionam,  upon  the  agent  of  a  nonresident  part- 
nership. It  would  violsce  the  regulTemenC  ol 
due  process  of  law. 

Serrioe  of  summons  by  publication  pursuant 
to  the  statute,  without  seliure  of  property  by 
attacbmenC,  confers  jurisdiction  to  pronounce  a 
jDdgmeDt  against  a  nonresident  defendant 
wblcb  shall  be  binding  and  effectual  as  s^lnst 
bis  properly  which  was  witbla  the  state  st 
ttie  time  the  order  oC  publication  was  msde, 
and  1b  not  removed  from  Ibe  state  or  sold  to 
a  purchaser  In  good  faith  before  the  judgment 
Is  rendered.  The  essential  Iict  upon  which  the 
Jurisdiction  depends  Is  properly  of  the  deCend- 
snt  within  the  state,  sad  not  Its  seiiure  upon 
60  L.  K.  A. 


ittachment     Jarvls  v.  Barrett  (1861)  14  Wis. 


Court   In   that   case  repudiated  a 

The  doctrine  of  Ptxiaayei  v.  Kett  has  alio 
been  approved  in  Renand  v.  Abbott,  116  D.  3. 
288,  29  L.  ed.  632,  0  Sup.  Ct.  Rep.  1194  :  Amdt 
V.  Grigga  134  V.  S.  316,  33  L.  ed.  018,  10  Sup. 
Ct.  Rep.  557  :  and  approved  and  applied  In  Hark- 
Dess  V.  Hyde  (1878)  98  U.  S.  478,  26  L.  ed. 
237;  Brooklyn  v,  .^Cna  L,  Ins.  Co.  09  D.  S. 
362,  25  L.  ed.  416;  Empire  v.  Darlington.  101 
U.  a.  87,  25  L.  ed.  878  ;  New  York  I..  Ins.  Co. 
V.  Bangs.  103  U.  B.  441,  26  L.  ed.  582 ;  St.  Clair 
V.  Cox,  106  V.  8.  360,  27  L.  ed.  222,  1  Snp. 
Ct.  Rep.  354 ;  Livingston  CoODty  v.  Dsrllngtou, 
101  U.  S.  413.  25  L.  ed.  1018;  Pana  v.  Bowler. 
107  n.  S.  02S,  27  L.  ed.  424,  2  Snp.  Ct.  Rep. 
802;  Freeman  v.  Alderson,  IIB  U.  S.  188.  30 
L.  ed.  373,  7  Sup.  Ct.  Rep.  lOS  ;  Sugg  v.  Tbam- 
ton.  132  V.  8.  624,  88  L.  ed.  447,  10  Sup.  Ct- 
Rep.  165;  Wllsoa  v.  Beligmsn,  144  U.  S.  41, 
36  L.  ed.  338,  J2  Sup.  Ct.  Rep.  641 ;  McTlcan  C. 
R.  Co.  V.  Plnknej  (1892)  149  U.  S.  194.  87  U. 
ed.  699,  IS  Sup.  Ct.  Rep.  B5B :  Ralya  Market  Co. 
V.  Armour  &  Co.  102  Fed.  Rep.  630. 


It  is  an  obvioos  corollary  ot  this  doctrine 
Chat  In  proceedings  in  rem  against  a  nonresi- 
dent who  is  not  served  personally  wltbln  the 
state,  and  does  not  sppesr.  tbe  relief  must  be 
confined  to  tbe  ret,  and  that  the  court  caunoi 
lawfully  render  a  personal  Judgment  agalQM 
him ;  and  It  has  been  so  lietd  by  the  followlos 
eases,  which  plainly  regard  tbe  principle  as  » 
constitutional  one: 

A  court  has  no  power  to  Impose  upon  a  noo- 
resldent  of  the  state  a  personal  liability  to  pay 
an  ossessmHit  (or  a  local  Improvement  In  ex- 
cess of  the  value  ot  tbe  property.  Dewey  v.  Dea 
Moines  (1898)  173  U.  8.  193,  49  L.  ed.  669,  19 
Hup.  Ct.  Rep.  879. 

A  Judgment  1»  rem  binds  only  tbe  property 
within  the  control  of  the  court.  Thormann  v. 
Frame,  ITS  XJ.  S.  G50,  44  L.  ed.  600.  20  Sup. 
Ct.  Rep.  44S. 

By  the  teti  lael  rM  ilta  property  belonging  to  a 
person  who  is  not  within  the  Jurisdiction  of 
the  court  In  whicb  s  suit  Is  brought  nuy  be 
made  subject  to  tbe  Jurisdiction  of  saeb  oourt, 
so  as  to  render  the  Judgment  or  decree  blad- 
Lg  as  a  proceeding  in  rem  against  tbe  pn^erty 
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resident  of  Houglitoii,  Michigan,  by  iiubli- 
c&liou.  There  was  no  appearance  in  the  ac- 
tiou,  and  judgment  on  default  wag  en- 
tered February  25,  1899,  ocoording  to  tbe 
ptayer  of  the  pluintifT's  complaint.  The 
■only  proof  of  spnice  of  the  summons  or  the 
suinDions  and  complaint  on  the  defendant 
corpoTaticn  found  in  the  judgment  roll,  and 
upon  which  Bueh  judgment  was  bo  entered, 
is  an  aftidavit  of  one  Fred  A.  Russell,  who 
beuajiie  tlie  rrgiatcr  of  deeds  in  January, 
1809,  to  the  effect  that  October  4,  189B, 
Ijiere  wae  filed  in  his  office  as  such  roister 
the  summons  and  complaint  in  this  action 
*y  delivering  to  and  leaving  with  suoh  reg- 
ister  true  copies  Uiereof;  tha-t  at  that  time 
the  defendant  corporation  had  filed  no  li^t 
containing  the  names  of  its  president,  vice 
firosident,  secretary,  treasurer,  or  managing 
agent  on  whom  scrvica  of  process,  notjce,  or 


orders  might  have  been  made,  as  provided 
in  subdivision  10,  I  2637,  Rev.  Stat.  1898, 
that  suth  Providence  Loan  t  Investment 
Company  was  then  a  private  corporation, 
organized  and  existing  under  tbe  laws  of 
the  state  of  Wisconsin,  and  that  its  princi- 
pal ollices  were  in  the  city  of  Superior, 
llouglas  county.  September  22,  1899,  the 
defendant  corporation  appeared  in  the  ac- 
tion by  attorneys  specially,  and  appealed  to 
this  court  from  the  judgment  in  favor  of 
the  plaintiff  and  against  such  corporation, 
barring  it  from  all  rizht,  title,  and  interest 
in  the  land  described  m  such  complaint  and 
judgment.  February  14,  ISOO,  the  plaintiff 
obtained  an  order  npon  the  appellant  to 
show  cause  why  the  plaintiff  should  not  be 
allowed  to  amend  her  proof  of  service  by 
filing  with  and  making  a  part  of  the  record 
certain  afAdavits  thereunto  attached.     UpoD 


■Ide  wllbiu  the  Jorlsdlctlan  of  the  state  or  conn- 
try  wbere  tbe  suJt  li  brought,  and  Is  not  served 
wllb  process,  nnil  does  not  Bpi>ear,  the  Judgment 
or  decree  la  such  suit  Is  purely  local,  and  has 
no  eitraterrltorlai  effect  or  valtaitj  l»  psr- 
^onarn  suslnst  the  defendant  Bales  v.  Dsla- 
-van   (lS3li)    5  Pslge.  288. 

A  nonresliJeiit  defendant  can  be  bound  per- 
•onall;  In  an  Knlon  to  euforce  a  mechanic's 
lieu  onl7  b;  his  coming,  or  belne  brought,  per- 
aonatly  witbin  tbe  Jurisdiction  of  the  court, 
tiut  the  land  maj  be  bound  without  actual  serv- 
ice of  procfsa  upon  blm  in  cases  where  the  only 
■object  o(  the  action  Is  to  enforce  a  claim  against 
a  specifically  of  a  nature  to  bind  the  title. 
Heldrltter  v.  Elizabeth  Oil  aoth  Co.  112  C.  8. 
384.  2S  L.  cd.  TZ9.  5  Sup.  Ct.  Kcp.  135. 

A  court   acquires  no  Jurisdiction  upon  serv- 

to  compel  tbe  specific  execution  of  a  contract 
-relBtlDg  to  land,  to  pass  a  money  decree  and 
order  a  laie  of  lands  other  than  those  mentioned 
In  the  bill.  Boswell  v.  Otis,  8  How.  338,  18  L. 
-ed.  164. 


',  86  A 


.  Dec.  : 


.  Myer,  ' 


In  attachment. 

In  attachment  against  a  nonresident  who  ii 
vot  personally  served  within  the  state  aod  does 
not  appear,  the  relief  must  be  limited  to  tbe 
-ttropercy  attacbed.  and  personal  Judgment;  can- 
not go  Bgrainat  the  defendant.  Graham  v, 
flpencer,  14  Fed.  Rep.  608  :  Lincoln  v.  Tower, 
2  McLean,  4T3.  Fed.  Caa.  No.  8,3S5 ;  Eaton  v. 
Pennywit  (186T)  26  Ark.  144:  Wilson  v. 
Spring  (1881)  38  Ark.  181;  Anderson  v.  Qoff 
(1887)  72  Cal.  B5,  13  Pac.  TS ;  Easterly  v. 
'Ooodwln  (18SS)  8S  Conn.  27S :  King  v.  Vance 
(1874)  46  Ind.  246;  Cooper  r.  Bmlth  (1868) 
2S  Iowa,  26B:  Mayfield  v.  Bennett  <18T8)  48 
lows,  184;  Santa  i.  Wood  (1871)  32  Iowa, 
469 ;  Bias  v.  Vance  (1896)  32  Hiss.  188 ;  BIdley 
T.  Rldler  (1862)  24  Ulss.  648;  Smith  v.  Uc- 
Cotchen  (1866)  S8  Ho.  41S :  Long  v.  Home  Ins. 
■Co.  (1884)  114  N.  C.  46S,  18  B.  E.  347;  Bern- 
bardt  v.  Brown  (18S6)  118  N,  C.  700.  36  L.  B. 
A.  402,  24  B.  B.  S2T.  71S :  Stanley  v.  Stanley 
(1691)   35  S.  C.  84,  14  8.  E.  6TB. 

If  defendant  appears  In  an  attachment  action 
tbe  cause  becomes  mainly  a  salt  <n  psrsonanv, 
4at  It  there  is  no  sppesranee  of  the  defendant, 
«jid  no  servic*  Of  process  on  htm.  the  case  be- 
comes In  its  eoaentlai  nature  a  proceeding  in 
rem,  the  only  effect  ot  vblch  is  to  subject  the 
property  attached  to  tbe  payment  of  the  demand 
.90L..R.A. 


eai. 

The  costs  of  an  action  against  a  nonresldenl 
served  by  publication  only  may  properly  be  sat- 
Isfled  out  of  property  attached  or  otbenviss 
brought  nnder  the  control  of  the  court,  but  no 
personal  liability  tor  them  can  be  created 
against  the  absent  or  oonresldent  defendant ; 
tbe  power  of  the  court  being  iimiled  to  tbe  dla- 
posltloo  ol  the  property,  which  is  alone  vlthlu 
Its  Jurisdiction.  Freeman  v.  Alderson,  118  tl. 
S.  188,  30  L.  ed.  8T3,  7  Sup.  Ct.  Rep.  laS. 


Denclf 


y  Judgment:  In  mortgage  toreclosure. 


The  following  cases  deny,  on  constitutional 
grounds,  the  power  ot  the  court  to  render  a 
deticlency  Judgment  against  a  nonresident 
served  constructively  in  a  mortgage- foreclos- 
ure actl™.  Latta  v.  Tutton  (1B88)  122  Cal. 
27S.  C4  Pac.  844;  Bluniberg  v.  Birch  (1803) 
98  Cal.  416.  34  Pac.  102;  Uitcbell  v.  Qcty 
(1862)    18  Ind.  123. 

Habn  v.  Kelly  (18681  34  Cal.  381.  84  Am. 
Dec.  742.  took  a  contrary  view,  but  has  been 
overruled  by  tbe  later  California  cases  already 
cited. 

Field  V.  Snow  (Mich.)  7  Det.  I..  N.  134,  82 
N,  W.  788.  npheld  a  deficiency  Judgment  en- 
tered against  defendants  served  by  publication 
after  sale  under  foreclosure;  but  In  this  case 
the  defendants  evidently  appeared  in  the  fore- 
closure action,  as  it  Is  stated  that  notice  of  tbe 
proceedings  tor  tlie  dedclency  Judgment  was 
served  on  the  solicitors  who  represented  them  In 
the  foreclosul^  case. 

See  also  Mutual  L,  Ina  Co.  t.  Pinner,  41 
N.  J.  Eq.  62,  10  AU.  184,  Mpro. 

Alimony. 

Many  of  the  cases  which  nphold  the  fnrls- 
dlctioo  of  the  courts  to  render  decrees  of  di- 
vorce against  nonresidents  who  are  served  con- 
stmctiveiy  only  and  do  not  appear,  upon  the 
ground  that  a  status  or  ret  Is  Involved,  deny 
the  power  of  the  courts  to  render  personal 
Judgments  for  alimony  agalnat  sacb  nonresi- 
dents. Hekklng  v.  Pfuff,  82  Fed.  Bep.  403; 
Beard  V.  Beard  (1863)  21  Ind.  821:  Fleming 
V.  West  (188S)  88  Qa.  T78,  27  B.  E.  lET :  Hamill 
V.  Talbott,  T2  Mo.  App.  22;  Blmendorf  v.  F.\- 
mendorf  (1880)   C8  N.  J.  Bq.  113,  44  Atl.  164. 

Alimony  Is  an  Incident  Co  divorce,  and  can 
only  (ollov  it.  end  a  statute  authorising  serv- 
ice of  notice  by  publication.  In  an  bcIIdd  for 
divorce,  cannot  fairly  be  construed  ts  limit  the 
poiwsi  of  the  court,  wbsrs  servtea  Is  thus  mad^ 


Ui 


yraoosws  BuTBBUi  Coubt. 


Apk.^ 


the  hearing  of  that  motion  it  appeared  from 

■uoh   affidavita   that   October   4,    189S,   the 

Slaintiff's  attorney  and  the  then  regiater  of 
cede,  P.  A.  Sandberg,  aearched  the  regia- 
ter'B  office,  and  found  no  liet  of  officers  of 
the  defendant  corporation;  that  the  plaiQ- 
tifT's  attorney  then  gave  tlie  sununona  and 
complaint  to  aueh  regiater,  who  handed  the 
Mine  to  Ilia  deputy,  W.  H.  SmiUi,  who  filed 
the  aajne,  and  mode  the  entry,  under  date 
of  OcUiber  4,  ]S08:  "Numerical  Index 
Book,  No.  110,482.  Service  on  Providence 
Loan  A,  Truat  Co.,  filed;"  t^t  it  further 
■.ppeared  upon  aucti  motion  from  an  affidavit 
«i  Fred  A.  Russell,  explaining  his  former 
'  aAidavit,  mentioned,  to  the  effect  that  the 
only  knowledge  he  had  at  the  time  of  malting 
that,  affidavit  was  Buch  entry  in  the  index 
book,  above  quoted;  that  he  never  saw  the 
papers  until  February   21,  1900.    and    then 


found  them  among  the  flies  of  notieea  of 
lia  pendens.  It  aJso  appears  from  the  af- 
fidavit of  one  of  the  attorn^a  for  the  de- 
fendant corporation,  in  effect,  that  the  aum- 
mone  and  complaint  were  delivered  to  one 
A.  C.  TituB,  October  4,  1808,  but  that,  i» 
A.  C.  TituB  was  not  an  ofGcer  or  agent  ot 
the  defendant  corporation,  he  paid  no  fur- 
ther attention  to  such  service;  that  a  few- 
days  thereafter  he  inquired  of  the  regiater 
of  deeds,  Sandberg,  who,  after  search  in  his 
□tCce,  said  there  were  no  papers  in  any  aucit 
action  on  file  therein;  tWt  September  1, 
1899,  he  flrat  lenmed  that  bu(^  judgmmt 
had   been  entered  on   default  Fei>iua,Tj   25, 

isitg. 

Th«  facts  in  regard  to  the  aummona  and 
complaint  having  been  delivered  to  and  left 
with  the  regiater  of  deeds  b;  the  plaintiffV 
attorney  October  4,  1998,    are    undisputed. 


to  simply  grantlag  a  dfvorce.  It  baa  jurisdic- 
tion of  the  cause,  and  ma;  make  all  proper  or- 
ders Bi  to  alimony,  the  cuilady  of  cbildrea, 
etc,    wblch   are   Ineldeat   to   the   divorce.     01 


Ice  IB  br  publlcatloD 
s  the      ■  ■ 


laia  t> 


binding  0 


D10D7  thui  BlIon-L-d  wsa  within  Its  Jurisdiction. 
II  the  court,  upon  iucli  service,  ahoulil  render 
a  Judgment  for  so  many  dollars  aa  alimony 
such  Judgment  ivould  not  be  held  concluHlve, 
and,  perhaps,  not  even  valid,  In  a  foielga  Ju- 
risdiction.     Harstaberger  t.  Harshberger  (1868) 


26  I 


I.   S03. 


k  Jutlgiueat  for  alimony  rendered  by  s  court 
of  another  state,  In  en  action  tor  divorce  by  a 
resident  ot  that  slate  against  ■  nanrealdenc 
thereof  aerred  by  publication  only,  la  invalid 
In  New  York,  even  If  the  decree  could  be 
deemed  valid  tor  the  purpose  of  eslabllihlng  tha 
■tsEus  of  the  psrtlea  I'hclpa  v.  Baker.  60 
Barb.  107. 

80,  also,  Rignej  V.  Rlgney,  137  N,  T.  408, 
38  H.  E.  40G.  held  thai  concsdlag  tbsl  a  dl- 
endcred  by  Ihp  nnin  of  «nolhei 


within 


in o the  I 


state  SDd  did  not  appear 

streets  the  marital   status  of  the  plHlnttfT,  : 

tbe  decree  would  nut  be  binding  bo  far  as 


upon  the  nonresidents  both  within  and  wttb- 
ont  tbe  state." 

Wllsan  V.  Sellgman,  144  D.  8.  41.  30  I^  ed. 
SSH,  13  8np.  Ct.  Rep.  S41,  In  stating  tbe  doc- 
trine ■■  to  the  Invalidity  of  inch  a  Judgment 
against  a  nonresident,  quallQed  It  by  the  words 
"UDleea  be  has  agreed  In  advance  to  accept,  or 
does  In  fact  accept,  some  other  form   ot  serv- 

A  provision  ot  the  statute  that  In  a  suit  on 
an  attachment  bond,  If  the  principal  t>e  a  non- 
resident, it  shall  be  snElclent  to  serve  a  copy 
of  the  petltloB  and  process  on  the  security,  snd 
the  action  may  thereupon  proceed  against  both. 
principal  and  security,  becomes  as  much  •  part 
ot  such  a  bond  as  though  It  had  been  expressly 
etRted  therein,  and  doea  not  deny  dne  procesit 
of  law.  Contlnentsl  Nat.  Bank  v-  Polsoni 
(I^aT)  78  Ga.  44B,  3  8.  E.  359. 

The  English  courts,  which,  aa  a  general  nils, 
foreign   Jadg- 


dered    i 


ructlve 


on   when 

ihe  defe 

dant 

nsy  be  deemed  to 

A    Its 

hlcb    provides   tha' 

ir 

nhabltant  of  the  c 

and  wkc 

red  wlib. 

pruiCBS, 

bring! 

an  aft  Ion,  he  ihe 

1   be 

held  lo. 

may  bsve  in  the  state  In  which  It  was  rendered. 
Ulddleworth  v.  McDowell  (1873)  4B  Ind.  386. 
Tbe  qaallflcatlon  in  the  foregoing  proposition 
Is.  ot  course,  no  longer  oecessary  aince  tbe  de- 
dsloo  of  Penooyer  v.  Neit. 

CoDseot  to  the  mode  <rf  aervtce. 

The  doctrine  snnonnced  In  Penooyer  v.  NeR 
wss  gualined  In  that  case  by.  the  following  Isn- 
gnage :  "Neither  do  we  mean  to  assert  that  a 
•tate  may  not  require  a  nonresident  entering 
Into  a  partnership  or  association  within  Its  lim- 
its, or  making  contracts  enforceable  there,  to 
appoint  sn  agent  or  representative  In  the  stats 
to  receive  aervlce  of  procesa  and  notice  in  legal 
proceeding!  Instituted  with  respect  to  auch  part- 
nership, association,  or  contrpcts,  or  to  dea- 
Ignate  a  place  where  such  service  may  be  made 
and  notice  given,  and  provide  upon  their  fall- 
ore  to  milce  such  appointment  or  to  designate 
■uch  place  that  service  may  be  made  upon  a  pub- 
tie  officer  designated  for  that  purpose,  or  In 
•ome  other  prescribed  way.  and  that  Judgments 
rendered  upon  such  service  may  not  be  binding 
M  L.  R,  A. 


ight  agalns 
defendant.  It  the  demands  In  the  two 
ot  BUrb  a  nature  that  tbe  Judgtnen 
■utions  can  be  set  off  against  each  . 
I  not  violate  Ihe  requirement  of  due  p 
of  law.      Alflrlch  v,  Blatchtord  (IBOO)  1T5 


B  N.  1 


700. 


Vallee  *.  Dnmergae  (1S49)  4  Rich.  290,  IS 
L.  J.  Eich,  N,  3,  398.  and  Copin  v.  Adamaon 
(1S74)  L.  R.  »  Rich.  84E,  tS  L.  J.  Eich.  N,  3. 
161,  SI  L.  T.  M.  8.  343,  23  Week.  Sep.  658,  held 
that  a  rt^areholder  ot  a  French  company,  who 
was  neither  a  resident  of.  nor  domiciled  In. 
France,  was  bound  by  a  Judgment  rendered 
against  him  on  process  served  In  the  manner 
prescribed  by  a  French  statute  respecting  thv 
rights  and  liabilities  of  shareholders  of  sucb 
companies.  In  the  former  case  the  court  said  : 
"It  Is  not  contrary  to  natural  Justice  that  a 
man  who  has  aereed  to  receive  a  particular 
mode  of  notincatloQ  ot  legal  proceedlQ)^  should 
be  bound  by  a  Judgment  In  which  that  particu- 
lar mode  of  notlQcatlon  has  been  followed,  eveik 
though  he  may  not  have  actual  notice  of  them." 

Bank  ot  Australasia  v.  NIas  (ISSl)  16  Q.  B. 
717.  30  L.  J.  Q.  B.  N.  8.  384.  19  Jur  967.  hel* 
that  Ihe  colonial  legislature  of  New  Soutii 
Wales  had  autborlty  to  pasa  sn  act  prorldinr 
tbst  a  banking  company  should  sue  and  be  sued. 
In  tbe  name  ot  Its  chalrmsn,  and  tbM  ^»ea> 


PiitMKT  T.  FaoviDBacm  Loam  A  Imtibtubnt  Co. 


mod  lAow  1.  compliance  with  |  17T6b,  Eer. 
Stat  18SS  u  it  then  stood.  Aa  iudioated, 
the  defendant  compenj  wa«  then  a  private 
GOrpar&timi  organized  ajid  existing  under 
the  lawB  of  this  state,  and  bad  ita  principa] 
alKce  in  the  cit;  of  Superior.  Itj  the  stat- 
ute cited '  it  was  required,  on  or  before 
October  1,  1S98,  to  file  in  the  office  of  the 
regiiter  of  deeds  of  that  county  a  lilt  of 
the  name*  of  its  officers  therein  mentioned 
"on  whom  serrioe  of  process,  tiotices,  or 
mdtam"  might  be  made  ae  provided  by  sub- 
dirision  10,  |  2637,  Rev,  Stat.  The  right 
of  the  legislature  to  require  such  corpora- 
tion to  to  Ale  such  list  ia  not  and  cannot  be 
■Ucoessfully  questioned.  It  has  been  said 
upon  high  a.uthoritf  that  "a  Btat«,  on  creat- 
ing corporations  or  other  institutiona  for 
pecnitiaj?  or  diaritable  purposes,  may  pro- 
vide a  mode  ia  irhich  their  conduct  may  be 

tlon  on  anr  Judgment  aeaEnst  the  eompany 
miiht  be  luneO  Bsainst  Che  pro[>ert7  of  toy 
nembar  In  like  manner  ai  it  such  JudKment  bad 
been  obtained  against  such  member  peraonallr. 
The  court  ajso  held  that  sn  action  oC  assump- 
■It  coDld  be  maintained  agelnit  a  member  or 
the  companr  irbo  waa  nM  served  otherwise 
than  bj  the  service  on  the  chalrmaD. 

Personal  service  out  at  state. 

The  dlOcnlty  In  obtaining  JurlsdlctlDn  over 
the  person  ol  a  nonresident  does  not  arise 
from  the  Inabltlt;  to  give  him  sctual  notica  ol 
the  action :  bet.  from  the  principle  stated  In 
Pennorer  V.  NelT.  that  proceaa  from  the  tribu- 
nals or  aae  state  cannot  run  Into  another  atace 
and  iummoa  parties  there  domiciled  to  leave 
Its  territor;  and  respond  to  proceedings  agalDit 
them.  Accordingly,  it  la  said  In  tbat  case: 
"Process  sent  to  lilm  [the  nonresident]  ont  of 
the  state,  and  process  pabllsbed  vlthin  \t,  are 
egoallj  uaavaJIIng  in  proceedings  to  eacabilsh 
bis  penoaal  llabllttj." 

Id  Price  t.  Hlckok  (tSSS)  39  VL  202,  the 
court  said  that  it  added  nothing  to  the  fori 
■neb  a  Judgment  to  show  that  the  notice 
•ervrd  oat  of  the  state  or  conntrr  where  the 
Judgment  Is  recovned.  This  statement  v 
msde  In  an  action  In  wbleh  it  was  sought 
enTorce  the  Judgment  in  a  atate  other  than  tbat 
In  vblch  it  was  rendered.  The  same  princi- 
ple Is  applicable  when  the  question  of  the  valid- 
Itr  of  the  Judgment  In  the  seme  state  Is  con- 
So,  also.  Dsnlels  v.  Stevens  (18S0)  IB  Ohio. 
222,  held  that  Jurisdiction  of  the  person  of  de- 
fendant could  not  t>e  acquired  by  service  of  proc- 
ess outside  of  Che  Jurisdiction. 

In  HarknesB  T.  Hyde  (1878}  98  D.  S.  ITS. 
30  L.  ed.  23T,  and  Long  v.  Home  Int.  Co. 
(1884)  114  N.  C.  465,  19  8.  K.  S4T,  tKpra, 
the  person  waa  served  outside  ot  the  Jurisdic- 
tion. 


The  IWted  States  Bapreme  Court,  In  York 
T.  Texas,  1ST  U.  8.  IS,  84  L^  ed.  604,  II  Sup. 
Ct.  Rep.  B,  held  tbat  an  act  which  In  effect  con- 
verts an  appearance  by  a  defendant  tor  tbe  sole 
porpoae  of  questloDlng  tbe  Jurisdiction  of  tbe 
court  Into  a  general  appearance  and  submls- 
•lon  to  the  Jurisdiction  of  the  conrt  does  not 
Tlolate  the  constitutional  provision  as  to  due 
process  o(  law.  This  decision  rests  upon  the 
icroand  that  If  the  aerviee  was  InHolDclent  to 
confer  Jurisdiction  tbs  Judgment  would  be  void, 
fiOI..R.  A. 


investigated,  Uieir  oblie;ations  enforced,  Or 
their  charters  revoked,  which  shall  re- 
quire other  than  perBOnul  service  upoOi 
their  oflicere  or  membM-s.  Parties  becom- 
ing members  ot  Buch  oorporations  or  inati- 
tutions  would  hold  their  interest  subject  to- 
the  conditions  prescribed  by  law."  Pen- 
noyer  v.  Sejf,  05  U.  S.  735,  730,  24  L.  ed. 
673.  Section  177fib  waa  also  made  appli- 
cable to  auch  corporations  formed  after 
October  1,  180S.  That  section  also  pro- 
vided that  "in  all  ca*M  until  such  list  of 
oQicerB  ie  so  filed  aa  aJoresaid  service  of  all 
legal  process,  notices,  orders  or  other  legal 
procBcdiugs  may  be  lawfully  and  effectually 
inade  upon  any  such  corporation  by  deliver- 
ing to  and  leaving  with  the  register  of  doeda. 
where  such  corporation  has  its  principal 
office  true  copiea  of  such  legal  process, 
orders,  notices,  or  proceedings,  in  which  cos*- 

and  that  the  entry  ot  a  void  Judgment  does  not 
operate  to  derive  one  of  liberty  or  property. 
The  court  says:  "It  is  only  when  process  Is  Is- 
saed  tbereon,  or  tbe  Judgmeni  is  aaught  to  be 
enforced,  tbat  liberty  or  property  Is  in  present 
danger.  If  at  tbat  time  of  Immediate  attack 
protection  it  afforded,  the  substantial  guaranty 
of  the  amendment  Is  preserved,  and  there  Is  ll» 
Just  cause  of  complaint." 

Up<}li  the  aame  ground,  Klrkpatrlek  v.  Post. 
E3  N.  J.  Eq.  G91.  S2  Atl.  26T.  denied  a  motion 
to  set  aside  an  order  of  publication  agalnat  a 
□ouresldent  which  was  attoclted  on  the  grounil 


b.  Agalntt  resldeal*. 
Generally. 

As  is  shown  by  the  cases  cited  in  the  pre- 
eedlDE  lubdlvlalan,  the  court  cannot  acquire  Ju- 
risdiction by  constructive  or  substituted  serv- 
ice ot  process,  to  render  a  personal  JndBment 
against  a  nonreeldent  defendant  who  does  not 
appear,  unless  be  can  be  deemed  to  have  as- 
sented to  Buch  mode  of  service ;  bat  Che  ml* 
Is  otherwise  wltb  respect  to  resident  defend- 
ants,—aC  least  it  tbey  are  within  tbe  state  at 
the  CIme  of  the  attempted  service. 

The  manner  of  serving  process  must  neces- 
sarliy  be  regulated  by  every  country  tor  Itself, 
and  If  a  state  permJta  proceBB  to  be  served  upon 
one  of  lis  own  dtlsens  by  tlie  leaving  ot  it,  In 
bis  absence,  at  his  domlcll  with  an  adult  mem- 
ber of  hlB  household,  that  method  of  servies  I* 
not  so  repugnsnt  to  the  principles  of  oatuiaJ 
Justice  that  a  foreign  tribunal  sbould  refuse  to 
recognise  it  and  treat  a  sentence  founded  on  It 
SB  a  nullity.  A  foreign  Judgment  rendered 
against  a  i^tlsen  of  Che  state  !□  which  It  wa* 
pronounced  atanda  on  a  very  dltfereot  footing 
from  a  foreign  Judgment  agelnat  one  who  owed 
no  allegiance  to,  and  waa  not  subject  to,  tha 
Jurisdlcllan  of  Ibe  state  in  which  it  was  ren- 
det«d.     Cassldy  v.  Leltch,  2  Abti.  N.  C.  31.-i. 

The  court  In  Itarkman  v.  Hopkloa  <lBt>0) 
II  Aril.  ir>T.  utpra.  said :  "We  are  not  pre- 
pared to  say  that,  as  between  the  cttlzens  of  a 
stnte.  the  legislature  may  not  provide  for  con- 
structive notice  upon  which  a  valid  Judgment, 
conclusive  upon  the  parties  as  to  the  subject 
litigated  In  that  icate.  and  eiguallf  so  in  every 
other  state,  may  tM  rendered." 

And  the  following  cobsb  eiprenly  hold  that 
It  is  competent  tor  the  leglalature  Co  SDtborls* 
personal  Judgments  against  residents  of  the 
stale  upon  constructive  or  substituted  •ervles' 
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•ervice  ao  made  Bhall  be  Tttlid."      The  »iab- 

eequent  amendment  of  that  section  does  not 
afreet  the  question  here  presented.  Chapter 
4iS,  Laws  181)9.  Jt  does  not  appear  that  an; 
attempt  waa  made  to  serve  the  Bummons  or 
suiDinona  and  complaint  on  any  of  the  of- 
flcera  of  the  defendant  corporation,  u  re- 
quired by  subdivision  10,  9  2637,  Kev.  StaL 


r  by  the  put 
red  by  i  2i 


dicuted,  the  only  service  or  attemptedserir- 
ice  of  the  aummons  or  summons  and  com- 
plaint in  this  action  upon  the  defendant  cor- 
poration was  "by  deliveries  to  and  leaving 
with  the  register  of  deeds"  true  copies  of 
auch  summons  and  oomnlaint,  as  required 
bv  the  statute  quoted,  llie  important  ques- 
tion whidi  here  confronts  us  is  whether  such 
Mrvice  was  valid,  and  binding  upon  the  de- 
fendant  corporation;  in  other   words.  Was 


sucli  eerriee  sufEdoit  to  a.uthoriie  the  judg- 
ment forever  barring  the  corporation  from 
any  and  all  right,  title,  and  intereat  in  ajid 
to  the  land  desoribed;  For  the  purpose  of 
this  appeal  it  must  be  assumed  that  at  the 
time  of  the  alleged  servioe  the  defendajit  oor- 
popaliou  bad  t£e  lawful  and  rightful  tiUe 
and  possession  to  the  land.  Was  it  de- 
prived, of  sucii  right,  title,  and  interest  in 
and  to  the  land  by  due  process  of  lairT  Id 
other  words,  is  tiie  clause  of  the  statute 
quoted,  Authorizing  such  service  upon  the 
register  of  deeds,  a  valid  lawl  iTie  Ood- 
stitution  of  the  United  Bta.tes  declares  that 
"no  state  shall  .  .  .  deprive  any  persiia 
of  life,  liberty,  or  property,  without  due 
process  of  law."  U.  S.  Const.  Amend,  art.  14, 
i  I.  The  words  "without  due  process  of  law" 
were  borrowed  from  AveryearlyEnKliahatat- 
ute,  as  an  improved  rendition  of  the  words 


o(  proi-em  under  proi»er  condlUona:  Betan- 
eonn  v.  EberJIn  <ltj82)  71  Ala.  461  (peraousl 
Judsioent  In  sttachment)  :  Flemiatl  v.  West 
(ItCfl)  98  Ga.  TT8,  ZT  8.  K.  157  (ludgioent  for 
allmon;)  i  BImeler  v.  Uawsoo  (1813)  5  111. 
eSU,  30  Am.  Dec.  430;  BIckeMike  T.  Allen, 
157  111.  B5.  ZS  L.  B.  A.  782,  41  N.  E.  740  ;  Stur- 
Kls  V.  Fa;  (1861)  16  lad.  428,  19  Am.  Dec. 
440 :  Beard  v.  Beard.  21  lad.  821  (obiter)  ; 
Weaver  v.  Boggs  (18T3)  88  Md.  ZS5  (oMter)  ; 
Barrjman  v.  Roberts  (1879)  52  Md.  85;  Con- 
tinental Nat.  Back  v.  Tbnrt«;,  74  Hun.  S;t2, 
36  N.  Y.  Supp.  S56,  Affirmed  tij  143  N.  t.  64)), 
ST  N.  E.  826;  Narthcraft  t.  Oliver  (ISSfi)  74 
Tei.  162,  11  S.  W.  1121:  Hinckley  v.  Kettle 
River  n.  Co.  70  Minn.  105,  72  N.  W.  835. 

Bardwell  v.  Collins,  44  Minn.  97,  9  L.  B.  A. 
163.  46  N.  W.  31S,  infra,  conceded  tbst  ia  a 
proper  case  conBlructlve  or  subatltated  serv- 
ice against  a  resident  would  constltule  due  prae- 
eei  ot  law.  United  Slatea  Trual  Co.  v.  United 
States  F.  Ins.  Co.  IS  N.  X.  190,  (upro,  I.  a. 

As  Is  well  known,  the  courts  ot  New  York, 
unlike  thoee  of  many  olber  states.  Insist  that  a 
eoDrt.  In  order  to  render  a  decree  of  divorce 
which  shall  be  valid  and  bIniBng  upon  the  de- 
fendant outside  ot  the  state,  shall  have  Juris- 
diction ot  his  person  ;  and  the;  have  therefore 
nnlformly  refused  to  recognize  such  a  divorce 
eendered  a^aJnat  a  nonresident  upon  construc- 
tive service  of  procese.  But  In  Hunt  v.  Bunt 
(1878)  72  N.  Y,  217,  28  Am.  Rep.  12B,  and  Re 
Denick  (1SB5)  92  Hun,  181,  36  N.  Y.  Supp.  518. 
decrees  of  divorce  rendered  upon  constructive 
•ervlce  of  pcoeeae  upon  defendaote,  who  were 
residents  of  tbe  slates  In.  which  they  were 
rendered,  were  recognised  and  enforced  in  New 
York,  upon  liie  ground  that  such  aerTice  was 
eEectual  to  give  Jurisdiction  ot  the  persous  of 

Bernhardt  v.  Brown  I189SI  118  N.  C.  700,  36 
L.  R.  A.  402.  24  S.  K.  627,  715,  In  enumerating 
the  modes  of  service  ot  process  which  will  meet 
the  requirements  of  due  process  ot  law,  does 
not  seem  to  make  any  distinction  between  resi- 
dents sni3  nonresldenta ;  and  It  holds  that  a 
.  provision  at  the  statute  tor  service  ot  process 
by  publication  against  a  domestic  corporation, 
where  no  officer  or  agent  thereof  upon  whom 
•ervlce  of  process  could  be  made  can  be  found 
In  the  state,  was  [nelfcctiiBt  because  the  legis- 
lature had  oDiKted  to  authorise  an  attachment 
of  Ibe  corporation's  property,  tbe  court  saying 
that  snbstltuteit  service  in  such  cases  on  only 
be  baaed  upon  seliure  of  property. 

1'he  detcQdant  in  that  case  was  a  domestic 
corporatton  rather  than  a  natural  person ;  but 
there  Is  nothing  to  Indicate  that  tbe  decision 
wonld  have  been  dlBereDt  If  tbe  defoidant  bad    dent 


been  a  natural  peraon,  and  the  statute  had  as- 
dertsken  to  authorise  service  upon  blm  by  pnli- 
llcatlon  without  providing  for  atlacbment ;  and 
any  sucb  distinction  waa  Ignored  In  the  portion 
ot  the  opinion  quoted  below :  "There  can  be 
no  queatlon  that  the  state  bse  tbe  right  to  pre- 
scribe that  service  npon  parties  residing  here 
can  be  made  by  publication  when  such  parties 
cannot,  after  due  diligence,  be  found,  not  only 
In  those  cases  In  which  It  can  be  averred  by 
affidavit  that  tbey  bare  departed  this  state, 
or  have  concealed  themselves  herein,  with  In- 
tent to  defraud  creditors  or  avoid  service  ot 
summons,  but  also  in  cases  where  such  Intent 

It,  as  seems  to  be  the  fsct,  the  court  Intends 
to  deny,  on  constitutional  grounds,  the  right 
of  Che  legislature  under  any  circumstances  to 
proscribe  constructive  or  eubetltnted  eervlee 
upon  a  resident  'n  an  action  <»  personam,  tbe 
case  Is  opposed  to  tbe  great  weight  of  authority, 
and  Ignores  a  distinction,  with  respect  to  resi- 
dents and  nonresidents,  which  Is  well  supported 
both  by  principle  aud  authority. 

It  Is  to  be  observed,  however,  that  even  this 
case  does  not  Insist  upon  personal  service  In  a 
proceeding  in  personam,  Mnce  It  says:  "Wheth- 
er actual  service  shall  be  made  by  reeding  the 
summons  or  notice  to  the  defendant,  or  leaving 
a  copy  with  him  personally  or  at  bla  uaaal 
place  of  residence.  Is  for  the  leglslatnre  to  pre- 
scribe." 


When  defendant  not  within  state. 

There  Is  a  conflict  upon  the  question  whether 
the  rule  above  stated  applies  when  tbe  defend- 
ant, though  a  resident  of,  and  domiciled  within, 
the  state,  ts  absent  therefrom  at  the  time  of 
the  attempted  constructive  or  substituted  serv- 
ice. In  a  number  ot  tbe  cases  previously  died 
tbe  rule  was  laid  down  In  terms  broad  enough 
to  Include  snch  a  case,  *nd  In  Sturgis  v.  Fay, 
IS  Ind.  429,  79  Am.  Dec  440,  and  Se  Denick. 
S2  Hun,  lei,  36  N.  T.  Supp.  CIS,  It  appears 
that  the  defendant  waa  absent  from  the  state. 

And  In  Blckerdlke  v.  Alien.  157  III.  95.  29 
L.  B.  A.  783,  41  N.  E.  740.  the  court  holds  thai 
VI  act  providing  for  publishing  SDd  mailing  at 
notice  of  scire  fsclas  to  revive  s  Judgment 
meets  the  requirements  ot  due  process  where 
the  aOdavlt  shows  that  tbe  defendsnt  reside* 
within  the  state,  and  has  gone  ont  of  or  I* 
concealed  within  the  state. 

The  right  of  tbe  legislature  to  authorise  > 

personal  Judgment  against  a  citlsen  and   resl- 

cocatmetlT*  or  aabatltnted  aervte^ 


1900. 
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contained  fn  Magn«  Charts.  1  Co.  Inet.  2d 
«d.  p.  BO;  Den  ea  dem.  Murray  v.  Hoboken 
Land  d  Improv.  Co.  18  How.  270,  15  L. 
ed.  374 ;  Davidson  v.  New  Orleans,  98  U.  S, 
101,  24  L.  ed.  OlS.  In  the  first  of  thexe 
cases  it  was  said  by  Mr.  Justice  Curtis, 
speaking  ior  the  court,  that  "it  ia  manifest 
thav  it  WHS  not  left  to  tlie  l^islative  power 
to  enact  any  proceee  which  might  be  de- 
visrU.  The  article  is  a  restraint  oa  the 
le^-islative,  aa  well  hh  on  the  executive  and 
judicial,  powers  of  the  government,  and 
cannot  be  so  construed  aa  to  leave  Con- 
gress free  to  make  any  prooess  'due  process 
of  law'  by  its  mere  will."  18  How.  270, 
15  L.  ed.  374.  And  again  he  said  in  that 
case:  "For,  though  'due  process  of  law' 
generally  implies  and  includes  acfor,  reus, 
judex,  regular  allegations,  opportunity  to 
aUEWcr,  and  a  trial  according  to  some  set' 


tied  c 


280,  15  L.  ed.  37B.  In  the  last  cose  above 
cited  Mr.  Justice  Miller,  speaking  for  the 
court,  said:  "A  statute  which  declares  in 
terms,  and  without  more,  that  the  full  and 
exclusive  title  of  a  described  piece  of  land 
which  is  now  in  A  shall  be  and  is  hereby 
vested  in  B,  would;  if  effectual,  deprive  A 
of  his  property  without  due  process  of  law, 
within  the  meaning  of  the  oonatitutional 
provision."  United  Btatea  usa  of  M.ackey  v. 
Coxe,  18  How.  102,  15  L.  ad.  300.  Th:it 
court  has  frequently  declared,  in  effect,  that 
the  wards  "without  due  process  of  law " 
were  intended  to  secure  the  individual  from 
th«  arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  established 
firinciplee  of  private  rights  and  distributive 
justice.       Bank    of    Columbia   v.    Okely,    4 


altbough  alimot  Irom  tba  state  at  the  time,  la 
also  upheld  br  the  (otloirlnK  caaea:  Hamlll  v. 
Talboit,  T2  Mo.  App.  22  (Judsmenl  for  all- 
mou;)  :    Henderaou    v.    Btanlfortl.    105    Hast. 

80  Tei.  G76,  lo's.  w!  1072  ;  Hujitler  V.  Baker, 
33  HUQ.  5TS;  Be  Denlck  (189S)  92  Hun.  lai, 
38  N.  Y.  Supp.  618  (juflgmem  (or  divorce,  de- 
fendsjit  serTliis  a  senteitcQ  of  imprisonment  kn 
acather  state). 

Ouseley  v.  Lehigh  Vallej  Trust  ft  8.  D.  Co, 
84  Fed.  Rep.  (102,  held  that  a  Judgment  rea- 
dercil  b;  a  lordftn  country  agolnat  a  citizen  oC 
another  country  was  valid  and  enforceable  in 
tbe  United  States,  although  the  defendants 
were  absent  from  tbe  country  at  tbe  tlma,  and 
were  not  peraoaaUy  aerved. 

Such.  also,  seems  to  be  the  rate  In  Bnxlaud 
with  respect  to  foreign  iadgmenls. 

An  action  lies  In  the  Elngllah  courts  on  a 
Scotch  Judgment  of  "homing"  sgalast  ■  Scotch- 
man born.  Douglas  v.  Forrest  (1828)  4  BIng. 
6Se,  1  Moora  *  P.  ABB. 

Becqnet  V.  MacCartbT  (18:11)  2  Bam.  A  Ad. 
esi,  beia  that  a  law  of  a  British  colon;,  re- 
quiring that  In  a  suit  Instituted  against  an  ab- 
sent party  the  process  should  he  served  upon 
tbe  King's  attorney  geoeral  In  tbe  colon]',  It 
not  being  eipreasly  provided  that  the  attorney 
Keneral  should  communicate  with  the  absent 
defendant,  was  not  so  contrary  to  natursl  Just- 
ice as  to  render  void  a  Judgment  obtatned 
against  a  party  wbo  had  redded  within  the  Ju- 
risdiction of  the  court  at  tbe  time  when  the 
cause  of  action  accrued,  but  had  withdrawn 
blmself  before  the  proceedings  were  commenced. 

In  the  esse  of  Schlbsby  v,  Westenboli,  L.  R. 
e  Q.  B.  1S5.  40  L.  J.  Q.  B.  N.  S.  T3.  34  L.  T,  N, 
fi.  93.  le  Week.  Rep.  587,  the  court  refused  Co 
recognise  «  Judgment  of  a  foreign  country  on 
defanlt  against  one  who  was  neither  a  resident 
nor  a  eltlsen  of  that  country,  and  was  served 
with  process  outside  of  tbe  country  ;  but  the 
eonrt  said:  "If  the  defendants  had  been  at 
tbe  time  of  the  Judgment  subjects  of  the  conn- 
try  whose  Jodgment  Is  sought  to  be  enforced 
against  them,  we  think  that  Its  laws  would 
tiave   bound   them.     Again,    If   the   defei  ' 


t  the  t 


a  the  B 


menced  resident  In  the  country. 
the  benefit  of  Its  laws  protecting  them,  or,  as 
It  Is  sometimes  expressed,  owing  temporary  al- 
legiance to  that  country,  we  think  that  Its  laws 
would  have  bound  tbesL  If  at  the  tlma  when 
the  obligation  was  contracted  the  defendants 
were  within  the  foreign  country,  but  left  It  be- 
fore tbe  suit  was  Instituted,  we  should  be 
clloed  to  tblnk  tks  laws  of  that  eountry  bound 

CO  l!  R.  A. 


In  Price  r.  Hlekok  (1860)  S9  Vt.  392,  tbe 
court  said :  "There  are  some  authorities  that 
make  a  distinction  between  a  JuiJgraent  against 
a  citizen  ot  the  country  where  It  Is  rendered, 
and  who  Is  temporarily  absent,  or  has  left  th« 

against  one  who  has  never  resided  In  the  coun- 
try, holding  the  farmer  valid.  .  .  .  Other 
authorities  deny  this  distinction,  and  hold 
such  Judgments  against  nonresidents  and  ab- 
sentees Invalid,  whether  rendered  against  citi- 
zens or  foreigners,  and  such  Is  the  genecal  cur- 
rent of  authority."  The  court,  however,  e«- 
presaly  declined  to  asy  which  position  was  cor- 
rect, as  a  decision  on  that  point  was  not  neces- 
sary to  the  disposition  of  the  case. 

Smith  V.  Grady  (1887)  68  Wis  215,  31  N.  W. 
4T7,  however,  refused  to  recognise  a  personBl 
Judgment  renilered  In  Canada  upon  personal 
service  of  process  made  within  Wisconsin,  al- 
though the  defendant  was  a  snbject  of  the  jn- 
rladlctlon  In  which  tbe  Judgment  was  rendered. 

The  case  of  De  ta  Montanya  v.  De  ia  Uontsa- 
ya.  112  Cal.  101.  32  L.  B,  A.  62,  44  Pnc.  S4D. 
also  expressly  holds  that  a  personal  Judgment 
cannot  be  rendered  upon  constructive  service 
against  s  native  of  the  state  who  stii)  has  bis 
domlcU  therein,  but  who  Is  absent  from  the 
state  at  the  time  of  the  attempted  service.  Th« 
court  regarded  Pennoyer  T.  Neft  as  settling  the 
question,  notwithstanding  that  in  tbst  cose  the 
party  against  whom  the  Judgment  was  rendered 
vras  a  nonresident.  In  applying,  the  doctrine 
of  that  case  to  the  point  In  question,  tbe  court 
nmkes  tbe  following  quotation  from  Justice 
Field's  opinion  (the  case  referred  to  In  the 
quotation  Is  Cooper  v.  Reynolds.  10  Wail.  808, 
IS  L.  ed.  931.  In  wblch  It  was  held  If  thsra 
was  no  service  of  process  npon  defendant  In  sn 
attachment  action  and  no  appearance  by  hink, 
there  could  be  no  personal  judgment)  :  "Tbe 
fact  that  the  defendants  In  that  case  tCoopsr 
V.  Reynolds]  hod  fied  from  the  state,  or  hsd 
concealed  themselves  so  as  not  to  be  reached 
by  the  ordliMry  process  of  the  court,  and  were 
nonresldenta,  was  not  made  a  point  In  the  deci- 
sion. The  opinion  treated  them  as  being  with- 
out the  terrltarlaJ  Jurisdiction  of  the  court; 
and  the  grounds  and  extent  of  Its  authorltr 
over  persons  sitd  property  tbus  situated  were 
considered,  when  they  were  not  brought  within 
Its  Jurisdiction  by  personsl  service  or  volun- 
tary appearance."  Tbe  opinion  (In  De  la  Mon- 
tsnya  v.  De  la  Mjfntonya)  then  adds:  This  Is 
"a  deliberate  statement  to  the  effect  that  domi- 
ell  and  residence,  or  both,  sre  Immaterial ;  ss, 
indeed,  they  must  be  If,  ss  appears  sll  through 
tbe  opInloD  [Peonarer  t.  Neff],  the  basis  oC  tba 
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Wheat.  244,  4  L.  «d.  S61;  Re  Kemmler, 
130  U,  S.  448,  34  L.  ed.  624,  10  Sup.  Ct, 
Rep.  830;  Leeper  r.  Texat,  139  U.  S.  4S2, 
35  L.  ed.  225,  11  Sup.  Ct.  Rep.  577;  Duncon 
T.  jtfiMOuri,  152  U.  S.  377,  38  L.  ed.  485.  14 
Sup.  Ct.  Rep.  670;  Mai'chant  y.  Pennaylvn- 
nw*  It.  Co.  153  U.  S.  380,  38  L.  ed.  751,  M 
Sup.  Ct.  Rep.  894.  In  the  language  of  Mr. 
Justice  Field:  "It  Ii- suBicient  to  observe 
here  that  by  'due  procesa'  is  meant  one 
which,  following  the  forms  of  law,  ie  appro- 
priHt«  to  the  caae,  and  just  to  the  parties 
to  be  affected.  It  must  be  pursued  in  the 
ordinary  mode  prencribed  by  the  law.  It 
niu&t  be  adapted  to  the  end  to  be  attained. 
And,  wherever  it  is  nweasary  for  the  pro- 
tection of  the  parties,  it  must  give  them 
an  opportunity  to  be  heard  respecting  the 
juatice  of  the  judgment  sought  The  clause 
in  question  means,  therefore,  that  there  can 


be  no  proceeding  against  life,  liberty,  or 
property  which  may  reault  in  the  depriTa- 
tion  of  either,  without  the  observance  ol 
those  general  rules  established  in  our  syt- 
tem  of  jurisprudence  for  the  security  of 
private  rights."  Bagar  v.  Reclamation 
Dial.  Xo.  lOS.  Ill  U.  S.  708,  28  L.  ed.  572, 
4  Sup.  Ct  Rep.  363.  Bo  it  has  been  held  by 
thut  court  that,  where  a  state  statute  au- 
thorized a  coiamiasion  to  finally  and  con- 
clusively fix  the  rates  of  charges  by  railway 
COmpaniee  for  the  transportatitm  of  .propw- 
ty,  without  an  opportunity  for  judioial  in- 
quiry as  to  the  reaaonableness  of  such  ratea, 
such  companies  were  deprived  of  their  pri^ 
erty  without  due  process  of  law.  Chicago, 
y.  <t  ft.  p.  R.  Co.  r.  Minnesota,  134  U.  S. 
4IS,  33  L.  ed.  970,  3  Inters.  Com.  Rep.  209, 
10  Sup.  Ct  Rep.  462,  702.  That  court  has 
just  held  that,  although  personal  service  aa 


doctrine  la  that  proceH  cannot  run  bejond  the 
Jim  Its  of  (he  state." 

Tbe  coDRluBlon  reached  In  this  case,  and  In 
the  caae  of  Smith  t.  Grsdr  (1887)  as  WIi.  SIS, 
31  N.  W.  4T7,  seems  lo  be  opposed  to  the  cur- 
r«ac  of  Butborlty  upm  the  eipresa  qaettlon, 
though  It  [a  dlOICDlt  to  meet  the  argument  of 
this  case,  based  on  the  doctrine  o(  Pennorer  t. 
N'eE. 


It  Is  RpnareDt  from  tbe  cases  cited  Id  tbis 

subdivision  that  where  the  defendant  Is  a  resi- 
dent of  tbe  state,  at  leut  II  be  Is  wlthla  ibu 
State,  pergonal  service  of  process  wltbln  the 
state  Is  not  tbe  absolute  srtd  unvarjlog  test 
at  lurlsdlctlon  of  bis  person,  as  Is  the  caso 
where  be  la  a  nonresident. 

But  while  under  proper  conditions  constrQC- 
tlTe  or  subatltuted  service  ot  process  Is  allowed 
agelasi  a  resident,  tbe  rule  1<  that  the  mode 
ot  service  must  be  reasonable  and  adapted  to 
Inform  blm  of  the  pendency  of  the  proceed! nita.' 
Klvlnf  blm  an  opportunll;  to  appear  and  de- 
fend. UeUocourt  v.  Kberlln  (18821  Tl  Ala. 
461:   Hacryman  ».  Roberts  (1879)    5B  Md,  65. 

It  a  mode  of  service  provided  Id  case  a  de- 
fendant cannot  be  found  within  tbe  state  Is  un- 
der the  circumstances  reasonable  and  appro- 
priate to  Ibe  caae.  It  Is  "due  process  of  law," 
and  ss  to  a  cltlten  and  resident  of  the  alate 
will  give  Jurisdiction  of  the  person,  and  sup- 
port a  personal  Judgment,  although  he  was  not 
served  In  person.  HltiirUey  v.  Kettle  River  R. 
Co.  70  Minn.  lOS,  72  N.  W.  835. 

Warr  v.  Robinson  |1S58)  9  Cal.  107,  upholds 
the  valldltj  of  a  statute  permitting  personal 
Judgment  to  be  rendered  against  a  defsndant 
who  coDcesI*  himiielf  within  tbe  state  to  avoid 
service  of  process  without  aervlce  of  process  up- 
on him,  after  an  attorner  baa  l>eea  appointed 
to  appear  for  blm. 

It  Is  competent  for  tbe  legislature  of  a  state 
to  provide  for  service  upon  one  of  Its  own  cltl- 
sens  br  leaving  a  copy  of  the  summons  at  bli 
•sldence.     Blmeler   v.    Dawwn    (1843)    5   III. 


I,  39  K 


-.  430. 


deni 


Blckerdlke  v.  Allen,  157  III.  86,  29  L.  I 

N.  E.  740,  held  that  mailing  to  a 

state,  as  well  an  publishing,  a  n 


_  roceeding  Id  scire  facias 
ment.  as  provided  by  statute,  where 
deuce  Is  stated  in  the  affidavit,  wbl 
that  be  bad  gone  out  ot  tbe  state,  ( 
eealed  wltbln  It  so  that  procesa  rannot 
oD  blm.  Is  aufflclent  to  satlaTy  the  con 
al  reqalrement  of  due  process  of  I 
60UR.  A 


court  held,  however,  that  mere'  publlcatlcM 
would  not,  even  as  against  a  retfdent  defend- 
ant. cODitltuU  due  procel*  Of  law.  but  that  tlw 
publication  supplemented  by  mailing  the  bo- 
tice  wsa  sufllclent. 

Tbe  statute  of  Michigan.  reqalrlDg  a  general 
guardian  of  aa  Infant  "to  appear  for  and  rep. 
reaent  bis  ward  In  all  legal  suits  and  proceed- 
loga."  does  not  change  the  necenlty  of  lervle* 
of  process  upon  sueb  Infant  In  a  ease  before  a 
court  of  tbe  United  States,  where  a  peraonat 
contract  alone  Is  Involved.  New  York  L.  Ins. 
Co.  V.  Bangs  (1880)  103  V.  8.  435.  26  L.  ed. 
680.  But  the  court  asid  that  "It  may  be  oth- 
erwise In  the  state  courts ;  It  may  be  that,  by 
their  practice,  the  service  of  process  upon  tha 
general  guardian,  or  his  appearance  wltbout 
service,  la  deemed  aufflclent  for  Ihelr  Jurisdic- 
tion." It  Is  to  be  observed  that  thla  decialOD 
Is  not  aa  to  ths  validity  at  a  J\idgment  reudered 
by  the  state  couK  under  such  circumstances, 
but  merely  as  to  tbe  power  ot  tbe  United 
States  court  to  acquire  Jurisdiction  In  that  dud- 

The  caae  ot  Bardwell  v.  Collica  44  Minn.  97. 
9  L.  K.  A.  162,  46  N.  W.  815,  without  at  all  loi- 
pairing  the  general  doctrine  of  tbe  right  of  th* 
legislature  to  prescribe  tbe  mode  of  service  up- 
on realdents  of  the  stale,  held  that  In  actions 
In  r>er«Ofiam  of  a  strictly  Judicial  character  and 
proceeding  according  to  the  course  uf  tbe  com- 
mon law,  service  of  summons  by  publication  In 
a  newspaper  upon  resident  defendants  who  sre 
personally  within  the  slate  and  can  be  found 

Hodiaday  v.  Jones,  8  OUa.  166,  66  Pac.  1064, 

Is  to  the  same  effect. 

c  Apabist  corppratlone. 

The  general  rule  and  tbe  quallflcatlon  of  that 
rule,  referred  to  In  I.  b,  apply  as  well  to  a 
domestic  corporation  as  to  a  natural  person, 
but  the  dllterence  in  the  nature  of  the  peraon, 
of  course.  aSects  their  application. 

The  legislature  has  power  to  deflne  what 
shall  or  shall  not  be  deeioed  or  beld  to  be  in- 
surance companlea  and  to  regulate  tbe  prac- 
tice concerning  the  oervlce  of  summons  on  a 
certain  class  of  corporations.  Unl<»i  Mut. 
Acci.  Asso.  V.  Kiel  (1890)  38  III.  App.  426. 
Tbe  statute  with  reference  to  wblcb  this  deci- 
sion was  made  merely  related  to  the  place  of 
service  within  the  state. 

A  statute  providing  that  when  a  dameatie 
corporation  does  not  have  an  offlcer  Id  tbe  stats 
upon  whom  legal  aervlce  of  process  taji  be  oiada 
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noarafdenta,  outgidc  «f  the  JuriBdiction  of 
the  court,  mAj,  under  proper  oircuuutancea, 
be  HufllFient  U)  constitute  due  process  of  lav 
in  a  guit  for  the  foTecloHure  of  m,  lien  upon 
land  within  the  state,  yet  that  only  five 
-days'  notice  in  auoh  a  cas?,  under  the  cir- 
cumatances  stated,  was  "insufflcient  to  oou- 
■titute  rea«ona.ble  notice  or  due  process  of 
law,"  Roller  v.  Holly,  178  U.  S.  398,  44  L. 
ed.  520,  20  Sup.  Ct.  Rep.  410.  Tlie  Im- 
portant thing  in  all  ordinary  actions,  and 
especially  in  a  case  like  this,  la  that,  before 
a,  person  shall  be  deprived  of  his  property 
by  Ic^  proaeedings,  oe  shall  have  actujtl  or 
oonatrucure  notice,  and  an  opportunity  to 
be  heard.  It  is  aettled  by  numerous  ad- 
judtcationa  of  the  Supreme  Court  of  the 
Vnited  States  that  a  oorpcration  is  a  "per- 
•on"  within  the  meaning  of  the  eonstitu- 
tional  clause  in  question.      Bmyth  t.  Amea, 


ISO  U.  S.  406,  S22,  48  L.  ed.  SIO,  B30,  IS 
Sup.  Ct  Kep.  418.  and  casea  there  cited.  It 
follows  that  the  defendant  corporation  can- 
not be  deprived  of  its  property  without  due 
prooesa  of  law,  any  more  than  any  citii'.en 
of  the  state.  While  foreign  corporations 
may  be  permitted  to  do  businesa  within  the 
state,  upon  certain  conditions,  or  be  ex- 
cluded altogether,  and  While  domestic  eor- 
K rations  may  be  subject  to  re&sonable  regu- 
lions,  and  control,  yet  neither  can  be  de- 
prived of  their  property  without  due  process 
of  law.  Undoubtedly,  tine  l^islature  nay,  us 
it  has  in  certain  cases,  authorize  construc- 
tive service  of  summons  to  be  made  upon 
corporations,  as  well  as  individuals,  especi- 
ally where  the  action  concerns  property 
located  within  the  statej  but  the  method 
adopted  should  be  reasonably  calculated  to 
bring   notice  home  to   some  of  the  officers 


serrice  In  an  action  or  proceedluB  iKalrut  such 
corporation  msj  be  made  bj  depositing  s  copT 
«f  the  [irowaa  In  an:r  proeeedlDg  tar  the  callee- 
tlim  of  unpaid  personal  proi>ert;  taxes  In  the 
«lBee  of  secrelarj  of  state,  which  ahill  be  takea 
«■  personal  service  on  such  corporation,  does 
dot  Tlolats  Che  regnlremeiit  of  due  proeess  of 
law.  Hinckley  v.  KetUe  Rlvor  E.  Co.  70  Minn. 
105,  72  N.  W.  BSD. 

It  Is  competent  for  the  leglslatnre  to  provide 
that,  as  to  a  corporation  created  b;  It,  If  no 
olScer  or  agtat  thereof  can  be  found  In  tbe 
atate,  service  can  be  had  b;  pnbllcatlon.  Bern- 
taanlt  V.  Brmni  (1896)  118  N.  C.  700.  Sfl  L.  S. 
A.  403,  24  B.  E.  52T,  716,  IIB  N.  C.  SOe.  96  L. 
CL  A.  402.  S6  S.  S.  1«2. 

As  expUlned  In  I.  b,  however,  the  principle 


S  lain  d 


n  this 


ceedlngs  <» 

It  will  be  observed  that  tbe  decision  In  the 
principal  caae  does  not  trench  npoD  the  general 
mie,  but  rests  upon  tbe  ttound  that  tbe  serv- 
ice anthoriied  by  statute  violate*  the  qualiflcs.- 
tlon  of  the  rule  that  the  service  must  tw  rea- 

Tbe  teslslattire  of  Kentucky  adopted  a  aome- 
what  Blngular  expedient  to  avoid  tbe  eltect  of 
this  quallQcatlon  of  the  rule.  , Acting,  evident- 
ly upon  an  Ides  miKgested  liy  York  v.  Teisa, 
137  U.  B.  IE,  84  L.  ed.  804.  11  Sup.  Ct.  Bep.  B, 
It  passed  an  act  (Civil  Cods  Pi.  i  CI)  provid- 
ing I  "Wbere  the  defendant  corporation  Is  the 
owner  or  tbe  leasee  of  a  railway  in  this  sute, 
or  the  builder  or  eoastructor  of  s  railway  In 
this  state,  and  cannot  t»e  served  wllb  satnmons 
ander  the  existing  laws,  then  the  person  or  coc- 
Iioratlon  controlling  or  operaUug  the  railroad 
«o  owned  or  built  or  constructed  sball  be  treated 
•s  tbe  representative  of  the  defendant,  and 
•ervlce  of  sommons  upon  such  of  tbe  officers  or 
amenta  of  the  peiaons  or  eorparatlon  operating 
-or  controlling  the  railways  as  woald  be  re- 
quired If  such  controller  or  operator  were  tbe 
gnrty  sued,  shall  b*  a  sufficient  service  of  sam- 
'  Dions  upon  the  defendaat  to  tbe  action ; 
.  .  .  and  the  appearance  of  the  defendaat 
to  move  for  the  quashal  of  tha  service  of  the 
anminona  shsll  operate  as  an  appearance  for 
all  the  purposes  of  tbe  action." 

The  constitutionality  of  this  statute  Isopheld 
«y  Uaysrille  A  B.  9.  R.  Co.  v.  Ball,  21  Ky.  L. 
Rep.  I6S3,  B6  B.  W.  188.  The  decision,  how- 
ever, evidently  refers  to  the  portion  of  tbe  act 
with  reference  to  the  effect  of  an  appearance, 
•since  tbe  oonrt  held  Chat  ther*  was  an  appear- 
ance wlcbln  the  meaning  of  the  act.  If  there 
were  no  appearance,  tbe  qneatlon  as  to  whether 
tbe  service  provided  for  waa  reasonable,  wonld 
£U  L.  E.  A. 


a  It  c 


For  the  general  queatlon  as  to  who  may  be 
served  with  process  In  suit  against  a  foreign 
corporation,  sea  nole  to  Foaler  v.  Charles 
Belcher  Lumber  Co.  (8.  D.)  23  L.  E.  A.  490. 

Tbe  rule  at  eommon  law.  at  least  tbe  earlier 
rule,  was  that  Jurisdiction  to  render  a  personal 
Judgment  could  not  he  acquired  over  a  for- 
eign corporation  by  service  of  process  upon  an 
officer  thereof  outside  of  tbe  state  which  gave 
It  eilstence.  Peckham  v.  North  Parish  (ISM) 
16  Pick.  286  :  Deeper  v.  Continental  Water  Me- 
ter Co.  137  Mess.  252;  Latimer  v.  Colon  P.  R. 
Co,  (1888)  43  Mo.  109.  BT  Am.  Dec.  378;  Moul- 
in V.  Trenton  Mut.  L.  A  F.  Ins.  Co.  25  N.  J.  L. 
G7 ;  M'Queen  v.  Ulddletown  Mfg.  Co.  16  Johna 
Bi  Barnett  v.  Chicago  &  L.  H.  R.  Co.  4  Hun. 
114 ;  Hulbert  v.  Hope  Mut  Ins.  Co.  4  How.  Pr. 
27S. 

Tbe  rule  rested  apon  the  ground  that  s  corpo- 
ration could  not  migrate,  and  that  process 
against  a  corporation  must  be  served  on  Its 
bead  or  principal  officer  wltbln  tbe  Jurisdiction 
of  the  sovereignty  where  It  eilats.  The  court. 
In  M'Queen  v.  Hlddietown  Mtg,  Co.  IS  Jobna 
e,  said  that  If  tbe  president  of  a  bank  incorpo- 
rated in  another  state  were  to  come  into  New 
York  state  he  would  not  rt present  tbe  corpo- 
ration there :  bis  functions  and  bis  character 
would  not  accompany  bim,  when  be  moved  be- 
yond the  Jurisdiction  of  the  government  nnder 
whose  laws  be  derived  his  character. 

It  is  now  well  established,  however,  that  the 
legislature  of  a  state  may.  In  the  exercise  of  Its 
power  to  Impose  conditions  upon  foreign  cor- 
ponllons  doing  business  wltbln  the  state,  pre- 
scribe a  mode  of  service  of  process  opon  them 
wblch  will  subject  them  to  tbe  Jurisdiction  of 
tbe  state  courls  and  tbe  Federal  court  silting 
In  tbe  district  embracing  the  state,  provided 
sucb  mode  Is  not  unreasonable  or  contrary  to 
the  principle  of  natoral  Justice  which  forbids 
condemnation  without  opportunity  to  be  heard : 
and  sucb  a  corporation,  by  doing  businesg  with- 
in the  state,  will  be  deemed  to  have  assented  to 
that  mode  of  service,  and  will  be  bound  there- 
by. Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  IB  L.  ed.  4G1 :  Baltimore  A  O.  R.  Co.  v. 
Harris.  12  Wall.  05.  30  L.  «d.  864;  Bt  parli 
Bcboilenberger,  86  V.  8.  869.  24  L.  ed.  853; 
lie  Louisville  Underwriters,  134  TJ.  S.  488.  33 
L.  ed.  iH>l,  10  8up.  Ct.  Rep.  G87  ;  BoclSte  S'on- 
d«re  «t  Agrlcote  tm  BUts  Dnis  v.   MUllken, 
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or  agents  of  the  corporation,  and  tliiu  se- 
cure an  opportunity  tor  being  heard  and 
making  a  defends  before  the  determi nation. 
Such  Bervioe  wbb  not  secured  "by  deli'-er- 
ing  to  end  leaving  with  the  register  oE  deeds 
,  .  .  true  copies"  ot  the  Biimmons  and 
complaint,  as  prescribed  by  the  portion,  of 
the  statute  quoted.  On  the  contrary,  such 
aerriee,  if  held  to  be  effectual,  wou!d  l>e  welt 
calculated  to  conceal  from  the  oQicers  and 
agents  of  the  corporation  the  fact  that  such 
an  action  had  been  commenced.  True,  the 
register  is  a  public  oIBoer,  witii  duties  pre- 


scribed bf  Btatnte;  but  lie  is  in  no  sense 
the  Bf^t  or  reprEsentative  of  "private  cor- 
porations, incorporated  or  orgSJiized  under 
any  law  of  this  state."  Such  corporations 
are  supposed  to  be  clothed  with  authority 
to  select  and  appoint  their  own  officers  and 
agents.  We  must  hold  tbe  clause  of  the 
statute  in  question  to  Iw  unconstitutional 


id. 


The  judgment  of  (*e  Circuit  Court  i*  re- 
versed, and  the  cauae  is  remaaded  for  fur- 
ther proceedings  according  to  law. 


18S  U.  B.  SD4,  S«  L.  ed.  208,  10  Bup.  Ct.  Bep. 
S23 ;  Nev  York,  L.  E.  &  W.  a.  Co.  v.  Estill.  147 
V.  S.  591,  37  L.  ed.  292,  13  ^u[>.  Ct.  Rep.  444 : 
Wilson  T.  gFllgman.  144  D.  S.  41,  3S  L.  ed.  338, 
IS  Sup.  Ct.  Rep.  S41  (aMlcr)  ;  Re  Bohorgt,  IDO 
V.  B.  ea3.  3T  L.  ed.  1211,  14  Sup.  Ct.  Rep.  221 ; 
EUgln  Canning  Co.  v.  Atchlnan.  T.  A  8.  P.  B. 
Co.  24  Fed.  Rep,  866 :  Harden  v.  AndroscDgBlu 
Mills,  1  C-ed.  Kep,  83  :  Mercbsnts'  Mfg.  Co.  v. 
Oraud  Tnink  R.  Co.  21  Blatchl.  109,  IS  Fed. 
Rep.  358:  Williams  v.  Empire  Transp.  Co.  14 
Ott.  Gu,  853,  Fed.  Cas.  No.  17,720 :  Van  Dress- 
er V.  Oregoa  R.  &  N'st.  Ca.  48  Fed.  Rep.  202 ; 
Empire  Ulll.  &  U!n.  Co.  t.  TombsIoDa  Hill  & 
Uln.  Co.  100  Fed.  Kep.  010;  Utlej  v.  Clark- 
Gardnel:  Lode  UlD.  Co.  4  Colo.  SOB  :  Wejmouth 
T.  Waslilngtan,  G.  ft  A.  B.  Co.  1  Mac  Artb.  10; 
Fbenli  Ins.  Co.  v.  Burdette,  112  Ind.  204,  13  N. 
B.  705;  Fred  Miller  Brewing  Co.  T.  Coondl 
BlufFs  Ids.  Co.  (1805)  96  Iowa.  31,  S3  N.  W. 
S66i  Fred  Miller  Brewing  Co.  v.  Capital  Ins. 
Co.  (Iowa)  03  N.  W.  068;  Sparks  v.  Nstlanal 
MesoDlc  Accl.  Asso.  (1896)  100  Iowa,  458,  69 
N.  W.  OTS:  North  Mluourl  R.  Co.  T.  Akers 
(1808)    4   Kan.   463,    18  Am.    Dec.   1B3 :   Beyer 
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Hasa  367,  32  N.  E.  469 :  Sblckle, 
Co.  v.  S.  L.  Wile;  Constr.  Co.  61  Ukb.  226.  28 
N.  W.  77  (dlstlngulsblng  the  case  or  Newel!  v. 
Great  Western  K.  Co.  19  Mich.  336,  on  the 
ground  that  sluee  that  case  the  legislature  had 
provided  for  suits  agalnn  foreign  corpora- 
tlans)  ;  McNlchol  v.  United  States  Mercantile 
Reporting  Agencj,  74  Mo.  457  :  Klopp  v.  Cres- 
ton  City  anarantj  Waterworks  Co.  34  Neh. 
808,  52  N.  W.  810 ;  Council  Blaffs  Canning  Co. 
T.  Omaha  Tinware  UFg.  Co.  49  Neb.  537.  68  N. 
W.  929;  National  Condensed  Milk  Co.  v.  Brand- 
•dhurgb,  40  N.  J.  L.  112  ;  Barnett  V.  Chicago 
ft  I^  H.  R.  Co.  (1875)  4  Hua,  114;  Olbbs  v. 
Queen  Ina.  Co.  63  N.  Y.  114,  20  Am.  Rep.  SIS : 
Fnrrett  v.  Oregon  Gold  Mln.  Co.  31  Or.  4B3.  49 
76.   Rehearing  denied   In  31   Or,   475,  50 


Pac.  1 


:  Conr 


>.  Spro 


ley,  90  Tenn.  322.  44  L.  R.  A.  442,  42 
145 ;  reters  v.  Neely  (JSStt)  18  Lea.  278  ;  Mis- 
souri P.  It.  Co.  V,  Cullers.  81  Tet  887,  13  L.  R. 
A.  542,   17  S,   W.  10. 

Besides  the  foregoing  there  are  manj  cases, 
botb  m  the  atate  and  Federal  courta  which  rec- 
ognize and  act  upon  this  doctrine  wItboaC  ques- 
tion lag  It. 

r  lin- 


tn  RostOD  Electric  Co.  v.  Electric  Gas  Light- 
ing Co.  23  Fed.  Rep.  838,  tbe  Jurisdiction  oC  tbe 
United  Slates  circuit  court  for  tbe  district  of 
Maseacbuselts  over  a  foreign  corporation  do- 
B  wIlbiD  tbe  state  was  denied  apon 


the    i 


I    that    1 


tlmi 


the 


brought  Massachasetta  had  no  local  law  making 
foreign  corporatluna  doJng  bualneea  In  Ibe  atate 
amenable  to  Suit. 

By  referring  to  the  note  to  tbe  case  of  Fos- 
ter V,  Cbarlea  Betcher  Lumber  Co.  B  B.  D.  57, 
60  L.  R.  A. 


23  L.  B.  A.  480,  CS  N.  W.  »,  It  Will  be  obierved 
tbat  thers  Is  a  tendency  to  adopt  the  doctrine 

tbat,  even  In  the  absence  of  any  statutory  provi- 
sion for  service  on  agents  or  officers  of  foreign 
corporations,  such  a  corporation  wblcb  enters 
a  state  for  tbe  traDSBCtlan  of  business  may  b« 
sued  by  serving  Us  representative  In  that  state. 

The  opinion  In  Barrow  B.  B.  Co.  t.  Kane,  170 
C.  8.  100.  42  L.  ed.  964,  18  Sup.  Ct.  Kep.  5ZG. 
says :  "This  court  has  often  held  that  wher- 
ever such  a  statute  [providing  that  a  foreign 
coriwratloQ  making  contracta  wltbln  the  atate 
shHll  appoint  an  agent  residing  therein  apon 
whom  process  may  be  served  in  actions  upon 
Burb  contractsi  eilsts  service  upon  an  agent  su 
appointed  la  sufficient  to  support  Jurisdiction 
of  an  action  against  tbe  foreign  corporation, 
either  In  the  courts  of  tbe  state  or,  when  con- 
sistent wltb  tbe  acts  of  Congress,  In  the  coorts 
of  the  United  States  beld  wltbln  tbe  state ;  but 
It  has  never  beld  the  eilstenoe  of  such  a  aiatnte 
to  be  essential  to  the  Jurisdiction  ot  the  circuit 
courts  of  the  United  Btatea" 

This  case,  however,  does  not  seem  to  go  to 
tbe  extent  of  dispensing  with  tbe  necessity  ol  a 
statute  providing  a  mode  of  service  upon  for- 
"  of   fact. 


1   this 


3   the 


prescribed  by  tbe  New  York  Code  of  Civil  Pro- 


e  In 


:Of  tl 


'.  fallni 


to  designate  a  person  upon  wbom  aervlce  might 
he  nude.  The  point  o(  the  decision  la  tbat  tbe 
Federal  court  Is  not  prevented  from  acquiring 
JurlsdIctloD  on  such  service  by  the  fact  that  the 
state  court  could  not  have  so  acquired  Jurlsdle- 
tlon  because  the  action  was  by  a  nonresident 
and  for  a  cause  not  arising  wltbln  tbe  state, 
and  tbe  statutes  of  the  state  do  not  aulhorlae 
suits  to  be  brought  against  foreign  corporations 
under  such  drcumstauces. 

When  a  state  by  local  Isw  provides  that  for- 
eign corporations  doing  business  In  the  state 
shall  be  amenable  to  suit,  sucb  foreign  corpora- 

pePDilt  a  corporation  to  be  sued  In  a  foreign 
slate  because  It  carries  on  business  there,  la 
tbe  abeetice  of  a  state  law  lutharlilng  sucb 
suit.  lioetan  Electric  Co.  v.  Electric  Gas  Light- 
ing Co.  (1SS5I  ZS  Fed.  Kep.  83B.  In  this  case 
Ibe  corporation,  though  organized  under  tbe 
laws  of  another  state,  had  Its  principal  place  ot 
buBlnres  In  Massachusetts,  and  s  majority  of  Itc 
0 (Tics re  and  directors  resided  there.  The  suit  was 
In  tbe  circuit  ooucl.  imd  tbe  writs  were  served 
by  sttschment  of  tbe  corporste  property  wltbln 
MassRcbusetta  and,  by  aervlce  on  tbe  corporate 
omcers.  It  was  held  that  such  service  did  not 
confer  Jurisdiction  on  the  court,  since  at  the 
time  the  suit  was  brought  MasBiichii setts  had 
no  local  law-making  foreign  corporations  doing 
business  In  the  state  amenable  to  suit,  except 
foreign  Insurance  companies. 

The  court  in  Lafayette  Ins.  Co.  v.  French.  18^ 
How.  404,  15  L.  ed.  461,  In  announcing  tbe 
doctrine  ot  the  right  of  the  legislature  to  pre- 
scribe tbe  mode  ol  service,  said :     "We   limit 


IMO. 
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oar  dedalon  to  the  mm  of  a  corpontles  aet- 
IBS  Id  •.  state  (orslgn  to  Its  ereatlOD.  nsder  ■ 
Uir  of  tbat.Rate  wblch  ntcognlied  Its  tilstence. 
(or  the  purpose  of  maklDS  contractB  tbere  and 
being  oued  oa  them.  IhroDgh  ootlc*  to  lli  con- 
tractlDg  egeata.  Tbe  ease  of  natnral  persons. 
aod  of  other  foreign  corporaUotiit  Is  attended 
with  otber  coiulderatlona,  which  might  or 
tntsht  not  dlstlnsulBb  It ;  upoD  this  we  give  no 
opinion." 

But  Id  Barrow  S.  8.  Co.  r.  Kane,  ITO  n.  8. 
too.  42  L.  ed.  064,  18  Sup.  Ct.  Bep.  EI2S,  supra, 
the  court  held  (hat  the  llabllltT  of  a  forelgD 
corporstloD  to  be  sued  In  a  particular  Jurisdic- 
tion need  not  be  distinctly  expressed  In  tlw 
natutea  of  that  Jurisdiction,  but  ma;  be  Im- 
plied from  a  grant  of  autborlt;  In  those  stat- 
utes to  csrr;  on  Its  bnalnees  there. 

In  Baltimore  &  O.  B.  Co.  t.  Harris.  12  Wall. 
•S.  SO  L.  ed.  B04,  a  railroad  corporatloa  cber- 
tered  by  tbe  slate  of  UarrlaiKl.  and  aothorlied 
bf  the  Btatutea  of  Virginia  to  extend  Its  rail- 
road Into  that  state,  and  b/  act  of  CoDiress  to 
extend  Its  road  Into  the  District  of  Columbia, 
and  to  eierclse  the  same  powen.  rights,  and 
priTlleeeB,  and  be  sobject  to  the  same  restric- 
tions In  regard  thereto,  as  provided  in  Its  char- 
ter, was  held,  by  teaeon  of  the  act  of  Congress 
and  by  service  upon  Its  president  in  the  District 
of  Columbia  to  be  liable  to  sn  action.  In  the 
District,  by  a  paiaenger  for  an  Injury  happen- 
ing In  Virginia,  although  neither  the  act  of 
Congresa  referred  to.  nor  any  other  act.  had 
made  any  provlelon  for  bringing  suits  against 
foreign  corporations. 

In  Connecticut  Mut.  L.  Ins.  Co.  *.  Spratley, 
172  V.  S.  602,  43  L.  ed.  Dfl0.  19  Bup.  Ct.  Kep. 
80^,  the  court  held  that  tbe  consent  ot  a  for- 
eign corporation  to  be  served  In  the  manner  pro- 
Tided  by  the  statate  was  Implied  by  contlnalng 
its  buBlneaa  In  the  state  after  the  pasasge  of  the 

A  foreign  corporation  doing  bulnesa  In  an- 
other state,  a  statute  ot  wblch  provides  that 
foreign  corporations  and  their  agents  doing 
busiQEBS  wltbin  the  state  shall  be  subject  to  all 
liabilities,  restrictions,  and  duties  wtilcb  are  or 
may  be  Imposed  upon  corporations  of  like  char- 
acter of  the  State,  and  they  ehall  bale  no  other 
or  greater  power,  may  be  sued  in  tbe  state,  and 
Ib  therefore  to  be  "fouad"  within  the  state,  al- 
though there  Is  no  express  provision  of  law 
•Dtborlilng  foreign  corpomtlons  to  be  served 
Within  the  limits  of  the  state.  Wllaon  Packing 
Co.  V.  Hunter.  8  Blsa.  42S,  Fed.  Caa  No. 
17.862. 

"A  corparatl<»i  of  one  state  cannot  do  busi- 
ness in  another  without  the  consent  of  the  lat- 
ter, eiprese  or  implied,  and  hence  a  state  may 
Impose,  as  a  condition  upon  which  a  foreign 
corporation  shall  do  builneas  within  Its  borders, 
that  It  accept  as  sufficient  the  service  upon  such 
oOlcera  or  agents  as  may  be  prescrltied.  This 
condition  may  be  Implied  as  well  as  expressed. 
When,  therefore,  a  state  provides  by  general 
law  that  proceas  may  be  served  upon  a  private 
corporation  by  serving  the  same  upon  certain 
ofBoers  t>r  agents  thereof,  and  a  foreign  corpo- 
ration subsequently  comes  Into  the  state  to  do 
bnslnese.  It  will  be  deemed  to  have  consented 
to  subject  Itself  to  tbe  Jurisdiction  of  the  local 
coorts  by  tbe  service  of  process  upon  the  officers 
or  ageuts  designated  In  tbe  local  slatute.  Now, 
by  the  laws  and  policy  of  this  state,  foreign  cor- 
poratlaaa   are   ae   free   to   engage   In  buelncss 

no  special  provision  having  been  made  for  the 
•ervlce  of  process  upon  them. 
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porsllons."     Farrell   T.   Oregon  (ialA  Hln.  Co. 
31  Or.  468.  18  I'ae.  876,  Bebearlng  denied  in 
31  Or.  4TS,  50  Poc  186. 
SO  L.  E.  A. 


Ulneral  Point  H.  Co.  r.  Keep,  22  111.  »,  T4 
Am.  Dec  124  ;  Midland  P.  R.  Co.  V.  McDermld, 
ei  Ul.  ITO :  and  Hannibal  k  St.  J.  R.  Co.  v. 
Crane  (1882)  102  111.  24S.  40  Am.  Rep,  681. — 
are  to  the  same  effect  as  tbe  last  case. 

The  court.  In  Ubbey  v.  Hodgdun  (1838)  9 
N.  U.  3S4.  said  that  the  only  reason  given  for 
the  decision  In  Peckham  v.  North  Parish.  16 
Pick.  286.  and  M'Queea  v.  MIddletown  Ufg. 
Co.  16  Johns.  B,  to  the  eltect  that  a  foreign  cor- 
poration cannot  be  sued  In  another  state,  was 
that  no  writ  can  by  their  laws  tie  legally  served 
against  a  foreign  corporatloD  In  another  state. 
"Such  process.  It  Is  said,  must  be  served  on  Its 
head  or  principal  oDcer.  within  the  Jurisdiction 
ol  the  sovereignty  where  the  aitidclal  body  ei- 
lala"  Tbe  court  held  that  the  statute  of  the 
state  providing  generally  for  service  upon  cor- 
porations was  not  eonflned  to  domestic  corpont. 
tloQS.  and  that  therefore  the  same  difflculty 
In  regard  to  the  service  did  not  exist  as  was 
found  In  Maasachasetta  and  New  York. 

Service  upon  a  resident  agent  appointed  by 
a  foreign  corporation  pursuant  to  statute  can  be 
no  more  effectual  In  giving  tbe  courts  Jurisdic- 
tion than  service  porsuont  to  a  statute  upon 
a  principal  member  or  agent  of  such  a  corpora- 
tlon  hsvlng  tbe  control  and  care  of  the  corpo- 
rate property  or  part  thereof:  and  a  Judgment 
rendered  In  one  state  against  a  corporation 
chartered  In  and  by  aootber,  nbere  there  has 
tieen  such  serTlce.  will  be  respected  In  the  state 
by  which  such  corporation  la  chartered,  and 
In  which  It  Is  situated.  March  v.  Eaatern  R. 
Co.    (IKSO)    40   N.    H.   648.    77    Am,    Dec.    732 

(oMtBT). 

The  same  general  principle  Is  announced  In 
Chicago  &  A.  R.  Co.  v.  Walker  (1882)  0  Lea, 
470,  but  in  tbat  case  It  wae  held  that  tbe  stat- 
ute providing  (or  service  upon  corporations 
could  not  be  construed  to  spply  to  (oreiga  cor- 
porations. 

A  foreign  corporation  which  has  a  place  of 
bnalDess  within  the  state  may  be  summoned  as 
trustee  by  procesB  served  upon  Its  treasurer. 
National  Bank  o(  Commerce  v.  Huntington,  120 
Mass.  444.  The  dedalon  In  the  above  case 
rests  upon  tbe  ground  that  the  word  "corpora- 
statute  P       ' "  " 


I,   reteri 


reign  a 


veil   t 
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corporations. 

it  is  thus  apparent  that  whatever  may  be  the 

express   terms   or  by   construction   provides   a 
mode  of  service  for  foreign  corporations.   It   Is 

apptlcaUe  to  corporations,  and  which  by  ron- 

forelgn,  as  well  as  domestic.  corporatloDB. 

And  It  Is  also  apparent  that  tbe  condition 
that  the  foreign  corporation  shnll  be  subject 
to  such  mode  of  service  may  be  Implied  as  well 
as  expressed. 


Foreign  cori»ra 


c  be  engaged  I 


The  quallBcatlon,  that  the  foreign  corpora-' 
tlon  shall  be  engaged  In  business  nltbln  the 
state  In  which  it  Is  served,  embodied  in  lUe 
foregoing  W 


U.,  tbat  the  eotporati 
mpllei 


consents  to  the  condition  that 

Ject  to  suit  therein:  and  Is  expressed  In  all  the 

canes  cited  la  support  of  the  rule. 

In  St.  Clelr  v.  Cox,  106  V.  8.  860,  27  L.  ed. 
222,  1  Bup.  Ct.  Rep.  304.  the  court  expressly 
held  that  It  Is  esaential.  In  order  to  support  tbe 


WlBCOHBIN  SUPKUU  CODBT. 


Afr., 


JurlidlctloQ  of  ■  state  court  to  raodet  ■  p«t- 
niial  Judsmcnt  ■gslnat  a  foreign  corporation 
wbea  aerria  li  m&tle  nlchlc  Ibe  state  upon  Its 
>C«Qt.  tbac  [t  iliiUI  appear  la  tbe  record  that 
tlie  corporstlon  wu  engaged  In  busluesi  wlth- 
ID  the  Hiate :  nod  tlie  court  refused  to  recogDlie 
such  a  Judetnent  iipon  the  ground  that  It  did 
not  appear  In  the  record  that  the  corporation 
was  engaged  In  bualaeas  within  the  state  at 
the  time  of  the  attempted  service.  It  Is  true 
that  the  alaitnle  providing  far  serrlce  vroM  con- 
strued not  to  apply  unless  the  corporstton  was 
m>  engaged  In  bualneas.  but  the  oourt  clesrlj 
regards  the  principle  as  a  fandameDtal  and  cod- 
■tltutlonal  one. 

And  the  same  court  ■•;>.  Drpuendo,  In  Flts- 
.gerald  A  M.  Constr.  Co.  T.  Fltagerald,  137  IT.  S. 
9S,  34  L.  ed.  608.  11  Sap.  Ct.  Rep.  36  :  "Where 
a  foreign  corporation  Is  not  doing  bnalDesa  In  a 
State,  and  the  president  or  anj  ofllcer  Is  not 
there  transactlns  baslnesa  for  tbe  corpora- 
tion and  representing  It  In  the  state,  It  cannot 
be  aald  that  the  coiroraUon  Is  within  the  state, 
ao  that  service  can  be  made  upon  It." 

"A  Judgment  rendered  In  a  court  of  one  slate 
against  a  corporation  neither  Incorporated  nor 
doing  business  within  the  state  must  be  regard- 
ed as  of  no  valldltj  in  the  courts  of  another 
stale,  or  of  the  United  Statea.  unless  service 
of  process  was  made  In  the  first  state  upon  an 
agent  appointed  to  act  there  for  the  corporation, 
and  not  merely  upon  an  oHlcer  or  agent  residing 
la  another  stale,  and  only  casually  wittatn  the 
state,  and  not  charged  with  any  business  of  the 
corporation  there,"  Goldey  v.  Morning  Newa 
156  U.  8.  S18,  36  L.  ed.  Gil.  IS  Sup.  Ct.  Bep. 

Tbls  decision  wss  made  with  referenca  to 
an  action  originally  commenced  In  the  supreme 
court  of  New  York  agalnal  a  foreign  corporation 
which  did  not  carry  on  business  or  have  an  of- 
dce  within  tbat  state,  summons  having  been 
served  upon  the  president  of  tbe  corporation 
whUe  temporarily  wllhln  the  state.  The  action 
was  subfleguentlj  removed  to  the  United  States 
■circuit  court,  and  the  action  of  tbe  latter  court 
In  BeTUng  aside  tbe  service  of  summons  was  sas- 
talned  Iti  the  United  States  Supreme  Court, 
upon  (he  ground  staled  In  the  foregoing  quota- 
tion, notwithstanding  that  the  New  York  court 
of  anwals.  In  tllUe;  v.  Burlington  k  H.  River 
B.  Co,  TO  N.  Y.  223,  and  Pope  v.  Terre  Haute 
Car  &  Mfg.  Co.  ST  N.  Y,  13T,  had  conxtraed  the 
Code  ol  Civil   Procedure   to  authorise   service 

It  Is  true  that  the  foregoing  quotation  speaks 
of  tbe  effect  of  the  Judgment  in  tbe  courts  of 
another  sCate  and  In  the  Federal  courts,'  but. 
In  view  of  tbe  principle  upon  which  the  de- 
cision rests,  and  of  the  facts  to  which  tbat 
principle  was  applied.  It  Is  not  apparent  why 
the  ca«e  Is  not  autborltj  for  the  position  that 
such  a  Judgment  should  be  treated  as  Invalid 
by  the  courts  of  tbe  Mate  In  which  It  was  ren- 

The  United  States  circuit  conrt  held  within 
the  state  of  New  York  had.  prior  to  the  decl- 
sIoD  In  Goldey  v.  Morning  New*.  156  O,  8. 
ei8,  89  L.  ed.  517,  13  Sup,  Ct.  Oep.  GSS,  taken 
tbe  position  assumed  by  tbat  court,  holding 
service  upon  a  foreign  corporation  under  such 
drcumatancea  InvaJld;  thus.  Good  Hope  Co.  v. 
Railway  Barb  Fencing  Co.  23  Blatcbf,  43,  22 
Fed.  Rep.  635;  Golden  v.  Monilng  News.  42 
Fed.  Rep.  112 ;  Clewa  v.  Woodatock  Iron  Co.  44 
Fed,  Bep.  31 :  Bentllt  t.  London  ft  C.  Finance 
Corp.  44  Fed.  Rep.  687 ;  American  Wooden- 
Ware  Co.  V.  Stem,  63  EM.  Bep.  676. 

And  almllar  declalooa  have  been  made  In 
other  circuital  thus:  EHgIn  Canning  Co.  v. 
Atchison,  T.  A  8,  P.  B.  Co.  24  Fed.  Rep.  866; 

-Hennlng  v.  Planter*'  Ins.  Co.  28  Fsd.  Bep.  440 ; 
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United  9UtM  r.  American  BeH  Teleph.  CO.  2B 
Fed,  Bep.  IT  ;  Carpenter  t,  Weatlngboaae  Alr- 
Brake  Co.  82  Fed.  Rep,  434  :  SI.  Loula  Wlre- 
Ulll  Co.  T.  Consolidated  Barb-Wire  Co.  32  Fed. 
Rev.  802 ;  Reltanlder  v.  American  Imp.  Pnb.  Co. 
45  Fed.  Bep.  43S  :  Fidelity  Trust  Ji  S.  7.  Col  t. 
Mobile  Street  R.  Co.  53  Fed.  Rep.  850:  BIrteh 
V,  Donnelly  Contractlog  Co.  104  Fed.  Rep,  1. 

In  Bentllf  v.  London  Ji  C.  Finance  Corp.  44 
Fed.  Rep.  SST,  the  courts  remarked  that  It  the 
action  In  the  state  court  had  proceeded  to 
Judgment,  and  property  belonging  to  the  defend- 
ant  and  found  within  the  state  had  been  seised 
and  aold  on  execution  leaned  on  the  Judgment. 
tbe  dettmdant  could  have  resorted  to  tbe  Fed- 
eral court  to  recover  It*  value  upon  the  theory 
that  tbe  Judgment  was  a  nullity,  citing  Pan- 
noyer  v.  Neff,  95  U,  S,  714,  24  L.  ed,  56S. 

The  doctrine  of  the  foregoing  caaea  haa  be«n 
reiterated  In  Barrow  B.  a.  Co.  v.  Kane.  170  U. 
S,  100,  42  L.  ed.  864,  18  Sup.  Ct,  Rep.  G26. 
where  It  la  aald  (obiter)  ;  "Upon  tbe  funda- 
mental  principle  that  no  one  shall  be  condemned 
unheard,  It  Is  well  settled  tbat  In  a  suit  against 
a  corporation  of  one  state,  brought  in  ■  coort 
of  the  United  Statea  held  within  another  atate. 
In  wblcb  tbe  corporation  neither  does  buslneaa. 
nor  has  autborlied  any  person  to  represent  It. 
service  upon  one  of  Its  offlcera  or  employees 
found  within  tbe  state  will  not  support  the  ju- 
risdiction, notwithstanding  that  such  ■ervies 
Is  recognised  aa  sumclent  by  tbe  statutea  or  the 
judicial  decisions  of  tbe  state." 

Jurisdiction  In  a  proceeding  in  perioHam 
against  a  foreign  corporation  which  haa  no  of- 
fice, oOoer,  agent,  or  place  of  business  In  the 
Btate  cannot  bo  obtained  by  merely  serving  the 
corporation  by  publication.-  King  v.  Salllran 
(1804)  93  Ga.  821,  20  S.  B.  76. 

So  long  as  a  corporation  conffhes  its  opera- 
tions to  tbe  stale  In  which  It  v  .... 
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fice or  transacts  no  hoalneas.  by  serving  process 
upon  Its  president  or  other  officer  when  tempo- 
rarily present  wllbln  such  state.  Crook  Qlrard 
Iron  &  Metal  Co.  87  Md.  ISS,  39  Atl.  94.  J.  B. 
Watklns  Lend-Mortg,  Co.  v.  Elliott  (Kan.)  62 
Pac.  10O4,  Is  to  the  same  eSect. 

Where  a  corporation  conflnes 
operations  to  a  state  which  1 
law  of  another  state  which  sanctions  tne  serv- 
ice of  proceaa  upon  one  of  Its  oOIcera  or  mem- 
bera  accidentally  witbln  Its  jurisdiction  Is  un- 
reasonable, and  so  contrary  to  natural  Juatlc* 
and  to  the  principles  of  International  law  that 
the  courts  of  other  states  ought  not  to  sanction 
It.  Moulin  T.  Trenton  Uut.  L.  &  F.  Ins  Co. 
24  N.  J.  L.  222. 

Upon  general  principles,  and  In  tbe  atiaeiice 
of  statutory  Innovations.  It  Is  to  be  regarded  as 
settled  tbat  It  a  foreign  corporation  at  the  time 
of  tbe  commence  meat  of  suit  does  not  do  busl- 
neaa, and  has  not  any  office  or  place  of  bualncss 
In  this  state,  such  eorporatlon,  exrept  by  Its 
own  consent,  cannot  be  brought  within  the  Ju- 
risdiction of  any  court  of  this  state,  tinder 
Buch  circumstances,  the  officers  or  agents  of 
■uch  foreign  eorporatlon,  when  they  come  Into 
this  Jurisdiction,  do  not  bring  with  tbem  their 
official  character  or  functions,  and  are  not  to 
be  esteemed,  out  of  tbe  sovereignty  by  tbe  laws 
of  which  the  corporate  body  eilsta,  the  rep- 
resentatives for  the  purpose  of  responding  (o 
suits  St  law  of  such  corporate  body,  Camden 
Rolling  Mill  Co.  V,  Swede  Iron  Co.  (1668]  32 
N,  J,  L.  IS  ;  Phillips  V.  Burlington  Library  Co. 
(1S91)   141  Pa.  462,  21  Atl.  640. 

A  eorporatlon  which  makes  a  contract  In  s 
stale  other  than  that  In  which  It  was  chartered 
thereby   aubmlts   Itself   to   the  Jurisdiction   of   , 
such  foreign  sovereignty,  so  far  as  to  be  liable 
to  BDlt  theraln  in  legaid  to  that  Mntract,  when 
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summoned  according  to  th«  Um  ot  tbt  ttate. 
NacloLal  CoDdeaaed  Milk  Co.  t.  Braodeiiburgb, 
-40  N,  J.  L.  118. 

A  foreign  corporation  carrjlng  on  lt(  bnalneaa 
(a  another  state,  and  hay  lag  no  place  ol  bual- 
aieiw  and  no  agencj  la  Peniiajlvanla,  li  not  with- 
in the  cnntemplatloD  ot  Pa.  act  March  21.  ISIB. 
t  S,  oiactlDg  that  In  the  commeDcement  at  anj 
mult  or  action  against  a  foreign  coiDoratlon 
,f>roc«as  ma;  be  aerred  upon  an;  oScer.  agent, 
or  enfTlneer  ot  such  coriKiratloD,  and  Bucb  Berv- 
lee  ahall  be  good  and  valid  In  taw  to  all  In- 
tenta  and  cmrpoaea  Branson  t.  Trump  Bros. 
Mach.  Co.  (188S)  le  Pblla.  112.  This  declalon 
la  baaed  npon  a  conatmcllon  of  the  alatute. 
bat  the  court  aald  there  naa  great  doubt  wheth- 
er the  atatute  could  ctnutltutloDulIr  apply  to 

That  coHBtructlou  of  the  atatute  baa  beea  fal- 
low»]  In  People'B  Teleph,  Co,  v.  American  Nat, 
Teleph.  Co.  lU  Phlla.  316,  and  FhUllpa  r.  Bur- 
llnKtou  Library  Co.  141  Pa.  4S2.  21  Atl.  B40. 

When  a  foreign  corporation  has  ceased  to  do 
tmalneH  within  the  ataCe  It  (s  no  longer  found 
therein;  and  the  mere  refuaal  of  the  atate  ot- 
flceri  lo  revoke  a  detlgnatlon  (or  purjKiBea  o( 
•ervlce  made  whHe  Che  corporation  was  In  bual- 
neas  Id  the  acate  will  not  aubject  It  to  atibati- 
tuted  service  of  process.  De  Castro  t.  Com- 
paKDla  Francaise  du  Telegraihe,  TS  Fed.  B«p. 

Serrlce  on  a  former  agent  of  a  foreign  Ininr- 
auce  company  after  tbe  company  baa  ceased 
to  do  buslncas  In  tlie  state  is  Inaufflelent. 
Eureka  Mercantile  Co.  T.  CsUforDls  Ina.  Co. 
(Cal.)  62  Pac.  383. 

But  UoallD  T.  Trenton  Mut  L.  A  F.  Ina.  Co. 
29  N.  J.  L.  GT,  boida  that  »  a  corponUon  chai- 
lered  In  New  Jersey  opens  an  oOca  and  trana- 
acta  boilness  In  another  state,  and  afterwards 
withdraws  its  office  and  ceases  to  transact  bual- 
new  In  that  stale,  and  after  such  wltbdrawal 
mait  Is  commenced  agaluat  tbe  corporation  Id 
Ctuit  state  on  a  contract  made  therein,  and  proc- 
««■  fa  served  npon  Its  officers  when  la  that 
atate.  tbe  corporation  will  be  properly  In  court 
under  sucb  process. 

A  foreign  corporation  Is  bound  by  service  of 
process  upon  an  agent  appointed  by  It  to  receive 
aenlcc,  although  tbe  sgency  bad  been  revoked, 
wbere  tbe  party  causing  tbe  proeesa  to  be  served 
41d  not  know  of  tbe  revocation.  Csp^  T,  Fa- 
unae Uut.  Ins.  Co.  <18SS)  2E  N.  J.  I^  67,  6} 
Am.  Dec. '412. 

Gillespie  T.  Commercial  Mut.  Uarlne  Ins.  Co. 
<18S8)  12  Gray.  201.  71  Am.  Dec.  T48,  also  np- 
"beld  the  validity  ot  a  personal  Judgment  ren- 
.4lered  in  another  state  against  s  foreign  inaur- 
SDce  compsny  upon  service  pursuant  to  a  atat- 
ote  at  that  state,  by  leaving  a  copy  of  tbe 
process  at  tbe  last  place  of  abode  of  tbe  former 
•cent  whose  agency  bad  been  revoked. 

A  aingla  pure-base  of  machinery  wltblD  the 
«tate  by  a  foreign  corporation  does  not  amount 
to  doing  businesa  within  tbe  state  within  tbe 
meaning  of  a  statute  problbltlng  foreign  cor- 
giorationa  from  doing  builneas  within  tbe  state 
antil  they  bave  appointed  an  agent  upon  whom 
process  may  be  served ;  bat  !t  Is  a  BulBcleat  do- 
ing of  bturlnesa  within  the  stale  to  render  the 
corporation  amenable  to  tbe  courts  of  tbe  at  ate 
irllJi  respert  to  sucb  tronnctlon  If  Jurisdiction 
can  be  obtained  by  service  of  process  ss  pro- 
vided by  a  aection  of  ttie  Code  providing  fgreerv- 
Ice  against  foreign  corporations  by  delivering 
tbe  copy  of  the  writ  to  a  atockholder.  Colorado 
-Iron-Work!  t.  Biem  Qranda  Hln.  Co-  (ISBO) 
1,8  Colo,  499,  28  Pac-  82B. 

Fred  Miller  Brewing  Co.  v.  Council  Bluffs 
Ins.  Co.  (ISaS)  SE  Iowa,  31,  63  N.  W.  ses ; 
Kred  Miller  Brewing  Co,  v.  Capital  Ins.  Co. 
(Iowa)  63  N.  W.  EMS,  held  that  a  foialgn  inaur- 
SO  L.  E.  A.  3 
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sued  by  a  nonresident  agent  of  tbe  company  w 
had  power  to  issue  policies  on  property  la  Wis- 
consin upon  the  solicitation  of  an  ineursnca 
broker,  also  ■  nonresident,  to  whom  the  appli- 
cation was  tent  by  a  person  engaged  la  (be  In- 
surance baslness  In  Wiaconsln.  wbo,  bowerer, 
was  not  known  to  tbe  agents  wbo  issued  tbe 
policy,  tbe  policy  reaching  him  through  the 
broker.  Tbe  policy  contained  a  stlpolatlon 
that  the  person  soliciting  Insurance  should  b« 
deemed  the  agent  of  the  insured,  a  statute  ot 
Wiaconsln  providing  that  tbe  solicitor  should 
be  deemed  tbe  agent  of  the  Insurer, 

Many  of  tbe  stalotes  providing  for  service 
upon  foreign  corpora tiona  are  expressly  limited 
to  those  doing  business  within  the  state :  and 
there  are  numerous  cases  passing  upon  tbe 
question  ai  to  what  constitutes  bualnees  within 
the  state  wltbln  the  meaning  of  such  statutes. 
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While,  as  already  shown,  it  Is  eesentlal  ts 
the  vaHdlty  of  any  mode  of  service  for  lbs 
purpose  of  coaferring  Jurisdiction  to  reader  ■ 
personal  Judgment  against  a  foreign  corporation 
that  It  shall  be  engaged  la  business  witlilD  tbe 
slate,  it  does  not  necessarily  follow  that  the 
Jurisdiction  acquired  by  aucb  aerrlce  is  limited 


Some  of  tbe  cases  above  cited  bave.  In  stating 
the  doctrine,  conflned  it  to  transacUons  con- 
nected with  tbe  buiiness  of  tbe  corporation 
within  the  state,  thus:  National  Condensed 
Milk  Co.  T,  Brandenburgh,  40  N.  J.  L.  Ill; 
Council  Bluffs  Canning  Co,  v,  Omaha  TInwan 
Mfg,  Co,  4S  Neb,  G3T,  6S  N.  W.  920. 

And  tbe  Georgia  supreme  court  In  Bawknigbt 
T.  Liverpool  *  L,  *  O,  Ins,  Co.  (18TB)  GB  Oa. 
105.  holds  that  tbe,  courts  o(  that  etate  cannot 
acquire  Jurisdiction  to  render  a  Judgment  !■ 
peraoiKim  against  a  foreign  corporation  by  serv- 
ice upon  Its  agent  within  the  stste  pursuant 
to  statute,  wbere  the  transaction  on  which  a 
cause  ot  action  was  based  did  not  take  plac* 
within  tbe  state,  and  the  agent  had  no  connec- 
tion therewith,  Tbia  decision,  however,  la 
based  on  statutory,  and  not  on  constltutlonat, 
grounds.  Tbere  waa  no  eipresa  provision  re- 
lating to  the  service  of  preceaa  on  foreign  cor- 
porations, but  tbe  Elstute  providing  for  service 
on  domestic  corporations  bad  been  extended  by 
construction  to  suite  against  foreign  corpora- 
tions ;  but  tbe  court  In  this  case  held  that  tba 
statute  could  not  be  so  extended  as  to  cover 
trensactiona  ol  a  foreign  corporaticm  not  con- 
nected with  the  busioesB  done  within  the  state. 

"The  general  rule  is  that  tbe  Jurisdiction  of 
a  court  over  a  foreign  corporation  by  servlea 
ot  prooeea  on  a  resident  agent  Is  limited  ts 
caaea  founded  upon  contracts  made,  or  transac- 
tions occurring,  in  the  state.  Tbe  reaaon  of 
tbe  rule  la,  that  tbe  cori>oratlon  expressly  or 
tacitly  consents  to  accept  service  of  proces*  on 
Its  agsnt  in  all  matters  in  which  it  la  permitted 
to  act  by  comity  without  express  authority. 
But  the  reason  of  the  rule  cnn  hardly  aivly 
when  tbe  corporation  Is  authorlied  by  ita  char- 
ter to  do  business  in  another  state,  wbere  Ita 
principal  odirers,  and  all,  or  nearly  all.  of  its 
stockholders  reside,  snd  where  It  holds  meetings 
of  its  stockholders  and  directora.  The  com- 
pany. In  Buch  a  case,  foJrly  holds  out  to  tb« 
world  that  its  place  ot  business  is  wbere  Its 
principal  oUcers  reside,  and  Its  meetings  ar* 
held.  It  conseata,  virtually,  to  the  JurlBdietion 
of  the  local  court*  Cor  all  purposea.  And  at  any 
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nte  It  preaenti  Mich  ■  prima  fade  eaae  or  ]u- 
riadlctlmi  as  to  require  aome  ahoirlns  to  taka 
It  out  of  the  rule."  Pelers  i.  tite\j  1188B)  Itl 
Lea,  2T5. 

There  la  nothing  In  Che  opinion  to  Indicate 
that  the  court  regarded  the  general  rule  above 
■tated  as  Couaded  on  conetltutlonal  prlnclplea 
and  therefore  unchangeable  by  atatute. 

Aa  already  abowu,  the  Dulled  Statea  Bupretne 
Court.  In  Barrow  8.  8.  Co.  v.  Kane.  170  C.  3. 
100,  4S  L.  ed.  084,  18  Sup.  CC.  Rep.  G2S,  aupra, 
held  that  aerTloe  having  beeo  made  apoD  a  Tor- 
elgn  corporation  In  the  manner  provided  by  the 
New  York  Code  ot  Civil  Procedure,  the  UDlted 
Statea  circuit  court  bad  JurlBdlctloD,  although 
the  CDuse  did  not  arise  within  the  stnle.  which 
raet  under  another  provision  of  the  Code  would 
have  prevented  the  atate  eourta  from  taking 
JnrladlctloD.  Tbe  theory  ot  this  esse  la  that 
the  Jurisdiction  of  tbe  penon  depends  upon  the 
■tntulca  of  ibe  state  In  which  the  circalt  court 
•Ita.  but  that  Its  Jurisdiction  of  the  subject-mat- 
ter does  not  depend  upon  those  atstutea.  While 
this  was  an  action  In  a  Federal  court,  the  court 
ahCalned  personal  }ucladIcIlon  of  the  corpora- 
tion upon  the  Ibeory  that  It  had  Impliedly  con. 
■ented  to  be  served  with  process  in  tbe  manner 
provided  by  the  slate  Code.  If  the  Implied  aa- 
aent  could  be  deemed  limited  to  process  In  ac- 
tion e  concerning  business  transscted  within  the 
atate  It  would  have  been  aa  Impoaalble  for  the 
Federal  court,  aa  for  tbe  atate  court,  to  have 
■cgulred  Jurisdiction.  The  reaaon  the  state 
courts  could  not  have  entertained  the  action 
was  because  of  tbe  llmitatloa  of  tbeir  Jarladlc. 
tlon  over  the  8ubjecl-ma.tter,  not  becauae  of 
anj  limitation  of  their  Jurisdiction  over  the 
corporation  personally.  This  case,  therefore, 
•eems  to  be  authority  for  the  position  that 
where  the  Jurladlctlon  la  not  limited  to  busi- 
ness done  within  tbe  state,  either  by  tbe  statU' 
tory  provisions  relating  to  tbe  mode  of  service 
oF  proceBB.  or  those  relating  to  the  lurlsdictlOD 
of  the  subject-uistter.  an  action  may  be  malo- 
talned  against  the  corporation,  either  In  the 
Federal  or  atate  courts,  on  a  cause  of  action 
not  arising  out  of  the  bualncsa  trausacted  with- 
in tbe  state. 

In  Merchants'  Mfg.  Co.  v.  Grand  Trunk  R.  Co. 
31  Blatchf.  loa.  13  Fed.  Rep.  358,  and  Missouri 
P.  B.  Co.  V.  Cuilera  (1801)  81  Tei.  387.  13  L. 
K.  A.  B42.  IT  B.  W.  IB,  where  the  Jurisdiction  of 
the  court  n'RS  upheld,  the  transaction  on  which 
the  cause  of  action  was  bajed  arose  beyond  the 
territorial  limlta  uf  the  Jurladictlon. 


The  qusi Ideation  to  tbe  effect  that  the  mode 
of  service  shall  not  he  unreasonahle  or  contrary 
to  tbe  principle  of  natural  Justice  which  for^ 
bids  condemnation  without  an  opportunity  to 
be  heard,  embodied  in  the  statement  of  tbe  rule 
•s  to  Ibe  right  of  the  legislature  to  prescribe 
the  mode  of  service  of  process  upon  foreign 
corporations,  was  expressed  In  Lafayette  Ins. 
Co.  V.  French.  18  How.  404,  IS  L.  ed.  451, 
tupra,  and  Is  either  expressed  or  Implied  In  the 
OCher  cases  cited  to  sustain  the  doctrine. 

In  Connectfcut  Mut.  L.  Ina  Co.  v.  Bpratley, 
1T2  U.  8.  802,  48  L.  ed.  .IBB,  IB  Sap.  Ct.  Rep. 
808,  Afflrming  SB  Tenn.  322.  44  L.  R.  A.  442.  42 
8.  W.  IM,  a  peraonal  Judgment  was  rendered 
■gainst  a  foreign  Insurance  company  upon  serv- 

Dte  providing  "that  process  may  be  served  upon 
any  agent  of  said  corporation  found  within 
the  county  where  the  suit  la  brought,  no  matter 
what  character  of  agent  such  person  may  be: 
and.  In  tbe  absenoe  of  such  an  agent.  It  shall 
be  sufScient  to  terve  the  proceaa  upon  any  per- 
■on.  If  found  w4thln  tbe  county  where  the  ault 
00  L.  R.  A. 


1  brought,  1 


tbe  corppratlon  at 
TancactloQ  oat  of  which  the  salt 

The  Tennessee  supreme  conrt  (Bfl  Tenn.  322, 
44  L.  R.  A.  442.  42  B.  W.  145)  coDsirued  tbl» 
statute  to  contemplate  only  such  agenta  or  per- 
sons as  may  property  and  reasonably  t>e  deemed 
lu  represent  tbe  corporation  In  the  transacIIOD 

mode  of  servloe  provided  met  the  requirement* 
of  due  process  of  law.  The  United  States  Su- 
preme Court  apbeld  the  service,  but  did  not  pas* 
upon,  tbe  validity  of  tbe  sCatale  aa  a  whole.  It 
applied  tbe  test  whether  the  agent  who  was 
aerved  In  tbe  case  was  sulBciently  representative 
In  his  character,  and  It  held  that  he  was.  It  ap- 
pearing that  be  was  employed  generally  to  ad- 
just claims,  and  had  been  sent  into  tbe  Mate- 
under  InaCructlons  of  the  company  to  investi- 
gate and  adjust  tbe  particular  claim  with  ref- 
erence to  which  the  action  arose.  Tbe  court 
said :  "It  Is  not  material  that  the  officers  of 
tbe  corporation  deny  that  the  agent  was  ei- 
prearty  given  mich  power  [to  receive  service  of 
process],  or  assert  that  It  was  withheld  from 
him.  The  question  turns  upon  the  character 
of  the  agent. — whether  he  is  such  thai  the  law 
will  Imply  the  power  and  Impute  the  authority 
to  him :  and  If  be  bs  that  kind  ot  an  ageDt. 
the  Implication  will  be  made  notw it b standi nc 
a  denial  of  authority  on  the  part  of  the  other 
ofllcera  of  tbe  corporation," 

It  Is  competent  tor  the  legislature  to  provide 
for  service  upon  a  railroad  company  having  b 
locntlm  and  a  way  station  In  a  county  of  the 
state,  by  paatli^  the  process  upon  a  post  lo  be 
erected  at  tbe  staDIon  for  such  a  purpose. 
Nashville  A  C.  H.  Co.  v.  McMsion  (18S3|  TO 
Oa.  B85. 

AdmlHIng  that  the  provlslotiB  of  the  statute- 
tor  aervice  upon  corporations  by  serving  certain 
rpeclUed  ofllcers  apply  to  foreign  corporation* 
doing  business  witbin  the  state,  such  aervice  can 
only  tie  made  when  the  oncer  la  In  a  manner 
Impersonating  tbe  corporation  within  the  atate, 
and  the  corporation  will  not  be  bound  by  serv- 
ice upon  snch  an  officer  when  he  was  merclr' 
casually  within  the  state,  and  not  there  in  the 
performance  of  the  duties  of  bis  o^ce^  nor  au- 
thorised In  any  way  by  tbe  corporation  to  sob- 
mil  to  such  aervice.  Newell  v.  Gpeat  Weaten> 
R.  Co.  (ISSB)  19  Mich.  838.  , 

.  The  part  of  Minn.  Gen.  Stat.  1SS4,  f  3B», 
which  provides  that  the  courts  may  direct  the 
manner  in  which  noticea  may  be  given  to  a 
common  carrier  proceeded  against  for  refnsal 
or  neglect  to  obey  an  order  or  requirement  of 
the  railroad  and  warehouse  commission  Is  not 
a  denial  of  due  process  of  law.  If  the  power 
conferred  la  exercised  wtthin   the  rule  of  tbe 


e  of  » 


writ* 


of  mandamua  State  se  ral.  Railroad  *  Ware- 
house Commiaslon  v.  Adsms  Exp.  Co.  SB  Uinn. 
271.  38  L.  R,  A.  22B.  68  N.  W.  lOBB. 

Servlce  in  another  state  upon  a  foreign  coi^ 
poratlon  after  an  order  of  -puUlcatlon  has  been 
made  is  insuRlclent,  where  there  Is  no  attach- 
ment to  give  Jurisdiction  to  render  a  personal 
JudemEOt  agalDst  the  corporation,  ailbough  it 
bad  no  property  within  tbe  state  which   conJA 
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ton  A  P.  B.  Lumber  Co.  39  B.  C.  484.  22  U  R.  &. 
*0r  18  8.  H.  120. 

This  decision  waa  made  with  reference  to  a 
statute  which  authorised  service  by  publication 
against  a  foreign  corporation,  and  made  per- 
sonal aervice  outside  the  state  equivalent  to  pub- 
lication. The  principle  embodied  In  the  d*. 
dslon  was  announced  aa  a  fundamental  an4 
constitutional  one,  although  under  Ita  Influence 
tbe  statute  was  construed  to  apply  only  to  ac- 
tions 111  rem,  and  not  to  actloua  to  porsoiMMa. 


PiNNBT  T.  Pbovidbnci  liOAX  &  Intkbthent  Co. 


It  don  not  appear  wbctber  the  declslan  i 
opoD  tbe  ground  that  the  corporation  was 
cngaRMl  In  business  wltbln  the  itate,  and  tl 


mode  of  service,  oi'  on  the  ground  Chat 
e  of  aerrlce,  If  applied  to  an  action 
the    qaallScatlDD 


node   of   s 


0  tbe  principles  of  natural 

In  Toma  T.  Richmond  &  D.  B.  Co.  40  8.  C. 
B20.  18  S.  E.  142,  however,  a  ilmllar  dedaion 
was  made  wllb  reference  to  a  railroad  com- 
panj  whkh  operated  Its  road  within  tbe  atete. 
This  case  does  not  refer  to  the  doctrine  aa  to 
Implied  assent  to  the  mode  of  aerrlce.  or  to  tbe 
qnalilicatlou  of  that  doctrine,  but  It  would 
aeem  Cbat  the  decision  muat  have  been  on  tbe 
ground  that  the  mode  of  Berrlce  dlaregarded 
that  qiMim cation. 

As  already  shown,  serrlie  upon  an  ofllcer  of 
a  foreign  corporation  not  engaged  In  bualneai 
in  tbe  state,  who  happens  to  be  within  the  stale. 
Is  condemned  upon  coustltutlonal  grounds,  bnt 
tbe  reasoii  for  tbe  rale  doe*  not  apply  where 
the  corporation  la  engaged  In  business  within 
the  state :  and  so  It  has  been  held  In  Gravely 
V.  Southern  Ice  Mach.  Co.  47  La.  Ann.  SST.  16 
So.  806,  that  service  on  a  corporation  engaged 
In  business  within  the  state  may  be  made  upon 
ita  president  while  temporarily  abiding  witbin 
the  Jurisdiction  of  the  court. 

It  Is  not  neceaBacj  that  the  agent  or  olDcer 
be  especially  authorised  to  receive  service. 
Connecticut  Mot.  L.  Ins.  Co.  v.  Bpratley,  IT! 
U.  B.  602,  43  L.  ed.  S60,  IS  Sup.  Ct.  Bep.  SOB : 
Sbldile.  H.  k  B.  Iron  Co.  v.  8.  L.  Wiley  Constr. 
Co,  61  Mich.  228,  28  N.  W.  77. 

Or  that  he  be  In  tbe  atate  on  otBclal  buslneai. 
Shlckle,  H.  &  H.  Iron  Co,  v.  S.  L.  Wiley  Conatt. 
Co.  61  Mich.  226,  28  N.  W.  77. 

Change  of  mode. 

The  paaaage  of  as  act  permitting  foreign  cor- 
porntiona  to  do  business  within  the  state  on 
appointing  an  agent  therein  upon  whom  proeeaB 
ma7  he  served,  and  the  entry  Into  the  state  by 
a  foreign  corporation  for  the  purpose  of  trana- 
actlng  huslneas  Ibareln.  end  tbe  appointment 
of  an  agent  pursuant  to  that  statute,  did  not 
create  a  contract  which  will  prevent  the  srate 
from  thereafter  adopting  another  and  dltTeient 
mode  of  service  applicable  to  such  coiporstlon. 
Connecticut  Mut.  L.  Ina.  Co.  t.  Spratley,  172 
D.  S.  601.  43  L,  ed.  S68,  IS  Sap,  Ct.  Rep,  308, 

d.  Joint  <f<Btor*, 

Hany  of  the  states  have  adopted  ao  called 
"Joint  debtora"  acta,  whereby  tbe  courts  are  an- 
tborlsed  Co  render  Jndgmenta,  of  greater  or  leas 
effect,  against  a  Joint  debtor  who  Is  beyond  the 
Juriadlctlon  of  tbe  court,  when  the  action  Is 
brought  agalnat  all  tbe  Joint  debtors,  and  one 
or  more  of  them  Is  brought  Into  court  by  process. 

These  acta  seem  to  have  been  adopted  for 
tbe  purpose  of  obviating  tbe  necessity  of  the 
plalntllTa  proceeding  to  outlawry  against  Che 
debtor  or  debtors  not  found  or  brought  Into 
conrt,  which  was  formerly  essential,  before  Judg- 
ment could  paaa  against  those  who  were  brought 
In.  Uason  v.  Denlaon  (1834)  11  Wend,  612  ;  Oak- 
ley V.  Asplnwall,  4  N.  Y.  BIS;  Brooks  v.  Mc- 
Intyre  nS.n6)  4  Mich.  316;  Hall  v,  Lanolng, 
fll  U.  8.  ISO,  23  U  ed.  271. 

Tbe  queatlon  aa  to  the  validity  of  such  a 
Judgment  against  a  nonrealdent  debtor,  served 
constructively  only,  preaeuts  two  different  aa- 
pects— «ne  Ita  validity  aa  evidence  of  a  debt, 
aa  the  basis  of  aji  action  or  defense,  or  aa  a 
merger  of  tbe  original  Indebtedness :  the  other 
SO  L.  R.  A. 


Its  validity  so  far  as  It  affecta  the  Joint  prop- 
erty within  the  atate. 

With  reterenoe  to  the  former  aspect ;  what- 
ever may  be  tbe  rule  u  to  tbe  validity,  within 
the  atate.  of  such  Judgment  In  thla  aspect  of 
It.  It  Is  well  eatabllsbed  that  oat  of  Che  state 
It  la  a  nullity,  and  will  be  given  no  such  effect. 
IJ'Arcy  T.  Ketchum  (1850)  11  How.  185,  13  U 
ed.  648:  Mason  v,  Eldred,  6  Wall.  23S,  18  L. 
ed.  786  :  Virginia  Bd.  of  Public  Woils  v.  Colum- 
bia College  (1873)  17  Wall.  S21,  21  L.  ed.  SST  :■ 
Hall  V.  Lannlng,  91  O.  8.  160,  23  L,  ed.  271 
{vUter)  :  Burt  v.  Delano,  4  Cliff.  811.  Fed.  Cos.  . 
No.  2,211:  flckett  v.  Ferguson  (1885)  45  Ark. 
177,  66  Am.  Hep.  646 ;  Wood  T,  Watklnson.  17 
Conn.  500,  44  Am.  Dec.  662 ;  Conley  v.  Chap- 
man, 74  Ga.  T09  {obiter)  ;  Rcott  v.  Bogart 
(ISQB)  14  La.  Ann.  260:  Phelps  r.  Brewer 
(1852)  B  Cush.  8B0,  67  Am.  Dec.  56:  Stone  r. 
Walnwright,  147  Mssa.  201.  17  N.  B.  301; 
Bonealeel  v,  Todd,  B  Mich.  371.  80  Am.  Dec.  »0  ; 
Hoffman  v.  Newell  (18S2)  20  N.  Y.  Bupp.  4S2 ; 
Wilson  V.  Niles,  2  Hall.  358;  Frothlngbam  T. 
Bsrnea  (ISTO)  9  B.  I.  4T4  (obiter]  :  Bowler  v. 
HuBton,  3D  Gratt.  286.  S2  Am.  Rep.  673. 

While  tbe  foregoing  cases  were  conllned  to 
the  effect  of  the  Judgment  In  nnDther  state, 
and  most  of  them  concede,  or  at  least  do  not 
deny,  the  validity  o(  the  Judgment  In  tbe  state 
In  which  It  was  rendered,  even  as  agnlnst  tbe 
nonresident  debtor  who  was  not  personally 
served,  it  would  seem,  for  the  reasons  explained 
In  I.  a,  *upra,  that  the  Jadgment.  in  this  as- 
pect of  It,  If  Invalid  In  other  states,  shonld  be 
deemed  equally  Inwlld  in  tbe  state  In  which  It 


D'Arcy  T.  Kctchnm  (1860)  II  How.  1S5,  13 
L.  ed.  G48,  and  Virginia  Bd.  at  Public  Works  v. 
Columbia  CoUege  (I8T3)  17  Wall.  621.  21  L. 
ed.  687,  Kupra,  botb  refer  to  the  constitutional 
provision  as  to  "full  faith  and  credit."  and  avoid 
Its  effect  on  the  ground  that  the  court  did  not 
have  Jurisdiction  to  tender  tbe  Judgment  against 
tbe  nonresident. 


ot  tbe  peieon  of  a  defendant  la  aa  fatal  to  the 
validity  of  a  Judgment  In  pertonom  within  the 
■late   in   which   It   was  rendered  aa  In   other 

And.  though  the  question  involved  In  Mason 
V.  Kldred,  6  Well.  23B,  18  L.  ed.  786.  was  the 
effect  of  the  Judgment  In  another  state,  the 
principle  eipreased   In   tbe  following  quotation 

as  one  of  universal  application :  "Judgtuenta 
In  cases  of  thla  kind  against  the  parties  not 
served  with  proeese,  or  who  do  not  appear  there- 
in, bava  no  binding  force  upon  them  person- 
ally." 

And  Bolya  Market  Co.  v.  Armour  *  Co.  102 
i''ed.  Rep.  530,  clearly  refers  to  the  effect  of  the 
Judgment  In  the  state  where  rendered  as  well 
as  elsewhere,  when  It  holds,  on  constitutional 
grounds,  that  a  Judgment  rendered  against  a 
Arm  Id  tbe  partuereblp  name  upon  service  upon 

would  not  be  binding  upon  the  Individual  com- 
posing the  Arm,  although  It  might  be  valid  as 
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rahlp  SI 
.Inst  tbe  partnerabip  ii 
■  V.  Stark,  2  Or.  07.  88  Am,  uec,  *o», 
he  court  held  that  such  a  Judgment 
tacie  evidence  of  Indebtedness  against 


lolber 


a  then 


Tbla  case  seems  to  be  contrary  to  the  great 
weight  of  authority. 

In  Jelks  V.  Smith  (IS60)  5  La.  Ann.  674,  the 
court  denied  a  motlwi  by  a  oiirotor  ad  hoo  ap- 
pointed to  represent  a  nonresident  Joint  debtor, 
to  dismiss  tbe  action  aa  to  tbe  latter.     It  doea 
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not  appear  howevfr,  what,  U  any.  Judgment 
mlebC  be  taten  agalnM  blm. 

While  there  do  not  aeera  to  be  any  deelsloDS 
dlrec^tl;  denying  the  constltutlonBllIy  of  a  Joint 
debtor'!  act  to  far  aa  It  undertakes  to  give  Bucb 
eBect  to  the  Judgment  within  the  state  where 
rendered,  there  are  IntlmatJona  to  that  eSecI:  In 
■ome  of  the  ceaea. 

Under  the  earlier  atalntei  of  New  York  It 
was  held  that  ouoh  a  Judgment  would  Buppart 
an  actlOTi  ot  debt  a^lnac  the  debtors  not 
brought  into  court,  as  well  aa  agslnaC  those 
■  tliat  were.  Bank  of  Columbia  v.  Newcomb 
(ISIO)  6  Jobns.  9B:  Dando  t,  Doll.  2  Johns. 
87  :  Taylor  V.  Pettlbone  (ISIQ)  16  Johna.  SQ. 

But  after  a  change  In  the  atatuCe  a  contrary 
Tiew  was  adopted.  The  court.  In  Oakley  t. 
Asplnwall,  4  N.  X.  SIS.  said :  "Under  our  form 
ot  govenment  It  la  qnestlonahle,  to  say  the 
least,  vhelher  the  leKlslature  can  In  any  ease, 
wlthoDt  an  express  license  from  the  people,  au- 
thorise a  Judgment  which  shall  operate  In  ptr- 
tonam  against  a  defendant  who  neither  ap- 
peared nor  was  in   any  way  serred   with   pro- 

The  con stltnt tonal  question  was  not  raised  In 
Morey  v.  Tracey  (1883)  92  N.  Y.  B8J  ;  but  the 
court  there  held  that  the  action  authorised  by 
I  1B3T  of  the  Ci>de  of  ClTll  Procedure  against 
the  debtor  not  aerred,  to  procure  a  Judgment 
charging  hia  property  with  the  aum  remaining 
unpaid  upon  the  original  Judgment,  was  not 
an  action  to  enforce  the  plalntilTa  rights  under 
the  original  Judgment,  or  to  obtain  the  fruits 
of  It,  but  that  Its  Bole  object  Is  to  establish  the 
llablllCy  of  the  defendant  not  aerred  an  the 
original  contract,  "which  was  not  determined 
by  the  orlginsi  Judgment,  and  of  which  It  was 

In  Harker  t.  Brink  (18S1)  24  N.  J.  L.  333, 
however,  the  Mew  Jersey  supreme  court  con- 
strued B  statute  anthorlclng  Judgment  against 
several  Joint  debtors  upon  aerrlce  of  process 
upon  one  only  to  apply  to  persons  who  are  not 
citizens  of  (he  state,  and  held  tbat  a  Judgment 
under  auch  atalute  was  not  Invalid  In  the  state 
In  which  It  was  rendered  aa  against  a  nonresi- 
dent not  perHonally  summoned. 

The  opinion  In  this  case  dlacusaea  the  quea- 
tlau  at  considerable  lenglh.  It  concedes  that, 
as  a  general  principle,  a  Judgment  agalnat  a 
party  over  wbom  the  court  has  no  Jurisdiction 
will  not  be  enforced  by  the  tribunals  of  other 
states,  espedaJly  against  Its  own  citizens ;  but 
It  says  that  the  very  authorities  relied  upon  to 
■hotr  that  the  Judgment  will  not  be  enforced 
by  the  tribunals  of  otber  states  recognized  Its 
validity  In  the  Mate  by  whose  laws  It  was  au- 
thorised. 

The  question  In  this  case  was  upon  a  demur- 
rer to  a  plea  Interposed  In  an  action  brought 
mder  a  Joint  debtor's  act,  and  tberetare  this 
particular  aspect  of  the  Judgment  was  not 
specially  considered.  The  ground  on  which  the 
case  was  decided.  Is,  however,  broad  enough  to 
uphold  the  validity  of  the  Judgment,  even  In 
tbia  aspect  of  It. 

It  will  tie  observed  that  decision  wag  made 
before  the  sdoptlnn  of  the  I4tb  Amendment,  and 
before  the  decision  In  Pennoyer  v.  Neff,  and 
rests  upi»i  B  distinction,  twsed  upon  the  state 
where  the  validity  of  the  Judgment  Is  ques- 
tioned, which  Is  repudiated  by  the  decision  In 
the  latter  case,  tience,  the  decision  Is  ot  but 
little  value,  now,  as  a  precedent. 

With  reference  to  the  other  aspect,  vit.,  the 
validity  of  such  a  Jndgment  so  far  as  It  af- 
fects the  Joint  property  of  the  debtors ;  while 
there  are  tew  decisions  directly  In  point,  the 
courts  aa  well  as  the  legislature  In  many  states, 
seem  to  have  acted  upon  the  aaaumpClan  tbat 
60  L.  R.  A,    ' 


the  act  In  this  reaped  does  not  violate  aii7  con- 
stitutional provisions. 

But  tbe  question  has  been  passed  upon  In  > 
few  eases ;  thus :  A  statute  providing  tha.t  In 
actions  against  two  or  more  persona  Jointly 
Indebted  upon  say  Joint  obligation,  contrsci, 
or  liability.  If  process  shall  be  duly  served  on 
either.  Judgment  may  be  rendered  against  all 
the  defendants,  and  execution  shall  be  lamed 
against  all  and  may  be  collected  ot  the  partner- 
ship property.  Is  not,  as  against  tbe  defeadaot 
not  served,  a  denial  of  due  process  of  law. 
Brooks  V.  Mclntyre  (18561  4  Mich.  316.  The 
court  In  this  case  says:  "We  can  hardly  per- 
ceive how  a  remedy,  which  existed  under  our 
statutes  long  before  tbe  liability  of  tbe  defend- 
ant  below  accrued,  and  in  view  of  wblcb  tbe 
law  presumes  that  liability  to  have  been  In- 
curred, can  be  deemed  (o  be  In  conflict  irlth  tbla 
eonslltullonal  provision;  nor  how  a  proceas 
older  than  the  Constitution,  and  which  ws* 
known  to  the  law  before  Magna  Charts  was 
granted,  can  be  held  not  'due  process  ot  l«w.' 
Yet  such  Is  virtually  the  fact  in  relation  to 
this  Joint  debtor  act,  for  the  statute  was  In- 
tended to  supersede  the  necessity  of  the  plain- 
tiff's proceeding  to  outlawry  against  one  not 
found  or  brought  into  conrt,  which  van  esaen- 
tlal  before  Judgment  can  pass  against  tfaoaa 
served  with  proceaa" 

The  validity  of  a  statnte,  so  far  aa  It  pro- 
vided that  the  "Joint  property"  of  Joint  debt- 
ors might  be  taken  on  eiecudoa  under  a  Judg- 
ment entered  upon  service  on  one  of  them  alone, 
was  questioned  on  constltutlonaJ  grounds  Id 
Tay  V.  Uawley  (1870)  39  Cal,  83.  evea  apon 
tbe  assumption  that  the  term  "Joint  property" 
In  tbe  statute  meant  partnership  property,  or 
property  which  one  d^toE  might  apply  to  the 
satisfaction  of  the  debt  without  consulting  hia 
codebtor.  While  the  court  did  not  directly  de- 
cide the  question.  It  eiprened  a  very  decided 
doubt  whether  the  statute  did  not  violate  the 
constitutional  provision  aa  to  due  process.  It 
said  ;  "It  is  no  answer  to  say  that  tbe  Jndg- 
ment  affects  only  the  Joint  property  ot  the  de- 
fendanta — property  that  either  of  the  debtors 
might  apply  to  the  satisfaction  of  tbe  common 
debt, — for  tbat  assumes  that  the  defendaota  are 
Joint  debtors  and  that  may  be  to  the  detend- 
ant  who  la  not  aorvad  the  vltaJ  point  ot  tbe 
controversy.  He  may  be  ready  to  admit  every 
allegation  ot  the  pdalntllt  except  that  he  la  a 
paiiy  to  the  contract:  or  he  may  even  admit 
the  contract,  and  yet  be  ready,  if  an  oppartDD- 
ity  were  presented,  to  make  a  sneeeasTuI  defenae 
on  the  ground  of  fraud,  failure  of  consideration. 
payment,  accord  and  aatlafactlon.  etc" 

The  provision  ot  the  statute  tor  tbe  entry  or 
Judgments  against  the  debtor  not  served  was 
subsequently  omitted  from  the  Code  of  Civil 
Procedure,  and  it  IB  said  la  Davidson  v.  Knox 
(IHSS)  67  Cal.  143.  T  Pac.  418,  thM  ths  otntn- 
slon  was  probably  In  consequence  of  what  waa 
said  In  the  preceding  case  aa  to  Its  conatltn- 
tlonality. 

In  the  cass  of  Sugg  v.  Thomton,  13S  TT.  B. 
GZ4,  33  L.  ed.  447,  10  Sup.  Ot  Rep.  ISS.  th« 
United  Btatea  Supreme  Conrt  npheld  the  valid- 
ity ot  the  Teiaa  statutes,  which  provide  that  In 
suits  sgalnst  partners  the  citation  may  be 
served  on  one  of  the  firm,  and  aneh  servie* 
ahall  be  sufficient  to  authorlae  a  Judgment 
againn  the  arm  and  against  the  partner  acta- 
ally  served :  and  farther  provide  that  a  notic« 
shall  be  addressed  to  an  absent  or  nonreaideat 
debtor.  The  court,  however,  emphasises  tha 
fact  that  under  the  statute  the  Judgment  waa 
not  a  personal  one  against  a  nonresident  ile~ 
fendant,  but  a  Judgment  against  the  resident 
defendant  Individually,  and  against  the  partner- 
ship, treating  It  as  a  distinct  legal  entity;  and 
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■>;■  that,  ao  far  aa  Che  noDMildcmt  defendant 
wai  concerned,  "It  bound  Ibe  firm  aaseta  oul]', 
and  could  not  be  proceeded  on  by  eiecntlon 
■Calnat  bla  IncllTldaal  property."  The  peculiar 
proTlslon  of  the  matute  which  dlreclB  the  eatrj 
ol  Judsmeuta  aEBluat  Ibe  partuerahlp  ag  a  dli- 
tluct  lesal  entlt;  ratber  than  agHlaBt  the  uou- 
rei<deDt  defeudani,  Hema  to  diMluguiBb  this 
case  from  tbo  ordinary  caae  of  a  Judgmenl 
which  ia  rendered  dlrectl]r  Ofralnat  the  uoureal- 
dent  without  the  InterpoaltlOD  of  a  distinct 
legal  ecllty.  Under  the  Teiaa  atatute  the  part- 
nership seems  to  r«preaent  the  rtghtB  and  !n- 
teresla  of  the  nonreaideut  partner  In  the  part- 
nerabip  propertj  rer;  much  as  a  corporation 
repreaenta  the  rights  and  Intereala  of  the  atock- 
holdera  In  the  corporate  property. 

It  mar  be  tbat  aach  a  judgment,  even  nnder 
a  statute  which  doea  not  create  a  distinct  legal 
entity  out  of  the  Elation  between  the  debtora, 
whether  partners  or  not.  It  conflned  In  its  ef- 
fect to  the  Joint  property,  may  be  upheld  upon 
the  theory  that  as  to  such  property  the  debtor 
'  rought   within   the  Jurlidlctloa  repre- 


that  where  proceedings  are  <»  rem  notice  la 
aerred  upon  the  thing  Itself,  and  that  Is  neces- 
sarily notice  to  ell  who  have  any  Interest  In 
the  thing.  This  remsrlt.  however,  was  a  men 
dictum.  It  was  made  In  the  courte  of  an  ar- 
^ment  designed  to  show  that  the 
the  whole  world  are  parties  in  i 
cause,  and  arc  therefore  bound  by 
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eatablished  by  Pennoyei 
to  reach  the  property  of  a  nonraaldent  within 
the  state,  the  proceeding  muat  be  in  rem  oi 
quasi  in  rem,  unless  tbs  defendant  Is  personally 
served  within  the  stale. 

The  action,  ss  against  the  abseot  debtor,  can 
scarcely  be  deemed  as  <n  rem,  since  there  la  no 
aelEure  of  the  property,  and.  Indeed,  It  Is  not 
even  necessary  tbst  there  should  be  any  Joint 
property  at  the  time  tbe  Judgment  Is  rendered, 
though  In  that  case,  of  course,  the  Judgment, 
even  nnder  the  terma  at  the  statute,  would  be 
Ineffectual  aa  against  auch  debtor,  until  some 
}olnt   property   could  be   fonnd  upon  which  to 

levy. 

These  acta,  in  thla  aspect,  haTs  frequently 
b«en  acted  upon  by  the  courta  without  ques- 
tlonlnE  their  conatitutlonallty :  but  In  view  of 
the  opinion  against  their  constitutionality  ex- 
pressed m  Tay  v.  Hawley  (ISTO)  SB  Cal.  93. 
iMpTO.  and  of  the  restriction  of  the  decIalOD  In 
Sugg  v.  Thornton,  132  U.  a.  S24,  33  L.  ed.  **7, 
10  Sup.  Ct.  Rep.  103,  to  casea  where  the  stat- 
nta  proTldea  for  a  Judgment  against  a  pnrtnei- 
abip  as  a  separate  entity,  it  would  seem  that. 
Id  the  absence  of  such  a  proTlalon,  tha  ques- 
tion of  their  constitutionality  Is  still  open. 

II.  Ai  basis  Ct  fuUgmeitt  tm  rvm. 

Aa  to  TaJIdlty  of  decrta  of  divorce  obtained 
on  publlcBCIon  or  service  out  of  the  state  where 
tha  defendant  did  not  appear,  tee  note  to  Bat- 
lar  V.  Washington  {La.)  16  L.  R.  A.  614. 

Aa  to  Jarladlctlon  In  gamlehment  proceed- 
IDC  where  principal  director  Is  a  nonresident 
and  not  personally  served,  see  nots  to  Illinois 
C.  B.  Co.  T.  Smith  (Miss.)  IB  L.  R.  A.  STT :  and 
later  case.  King  v.  Cross,  ITS  U.  S.  SSe,  ti  L. 
ed.  211,  and  note,  SO  Sup.  Ct.  Rep.  131. 

The  question  whether  In  proceedings  In  rem 
or  quasi  in  rem  any  notice  other  than  that  Im- 
paired by  the  seizure  of  the  ret,  or  what  is  re- 
con  stltutloua  I  right,  la  Involved  In  considerable 
confusion,  nqt  only  because  of  the  conflicting 
Tiews  taken  in  the  few  cases  that  pflsa  directly 
npon  Ihe  question,  but  niao  because  of  conaict- 
Ing  opinions  expressed  In  cases  Involving  a  sim- 
ilar principle, 

Marshall.  Ch.  J.,  in  The  Mary,  B  Cranch,  12B. 
3    L.    ed.   0T8    (an    admiralty    case)     remarked 

60  L.  R.  A. 
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passed  without  the  allegation  of  any  e. 
cause  of  forfeiture  or  olltinao.  end  without  any 
public  notice  of  the  proceedings.  So  that  the 
parties  In  interest  have  an  opportunity  ot  ap- 
pearing and  making  e  d* """   '~ 

not  so  much  e  JudlclaJ  si 

sovereign  edict,  and  aucb 

recogulicd  or  enforced,  at  least  by  the  courta 

of  another  Jurisdiction. 

The  distltLcllon  la  clearly  brooght  oat  and 
applied  In  Windsor  t.  HcVelgb.  93  U.  B.  2TT, 
23  I.,  ed.  BIS,  Infra. 

In  the  following  cesea,  however,  the  posltloa 
la  taken  that  notice,  other  than  that  Imparted 
by  the  seizure  or  Its  equivalent,  is  not  a  con- 
st Itntlonat  prerequisite  of  the  power  ot  I  ha 
court,  either  to  take  Jurisdiction  In  the  Qrst  In- 
stance, or  to  proceed  to  Judgment. 

A  proceeding  in  rem  forma  an  eiceptlon  to 
the  generaJ  rule  of  notice,  pertlculerly  when 
baaed  upon  actual  manacaptloQ  of  the  thing 
which  la  the  Instrument  of  tbe  wrong,  and  In 
BQch  esse  the  seliure  la  conatructlre  notice 
to  everyoue  having  an  Interest  ID  the  thing 
seized.  The  Ann,  S  Hughes,  2B3,  8  Fed.  Rep, 
023. 

In  thla  case  a  decree  adjudging  a  veaael  toT- 
feltod,  and  directing  her  sale,  was  upheld  uot- 
wlthslandlng  that  there  was  no  notice,  by  serv- 
ice by  publication  that  tba  veaael  waa  being 
proceeded  egelnat,  and  that  on  thet  ground  tbe 
wes  attacked  aa  In  violation  of  tha  re- 


t  ot  due 


iroceaa  of  law. 


Faster  (1B48)  C  Qa, 
194.  4S  Am.  Dec.  24S,  upheld  the  validity  of 
an  act  wblcb  provided  for  the  enforcement  of 
Hens  against  steamboats  end  other  vessels,  al- 
though there  waa  no  provision  for  notice  to 
the  ownera.  Tbe  court  In  this  caae  takes  Ihe 
poHltion  that  the  general  principle  of  law  which 
requires  notice  only  obtains  In  the  absence  ot 
positive  law,  and  that  the  legislature  may  au- 
thorize a  judgment  to  be  rendered  against  a 

before  the  adoption  ot  the  14th  Amendment, 
and  the  poellion  assumed  by  the  court  Is  now 
nntenable. — certainly  ao  In  respect  to  proceed- 

Thompson  v.  The  Julius  D.  Morgan.  2  Ohio 
St,  30,  [>9  Am.  Dec.  6u8 ;  Keating  v,  Spink.  3 
Ohio  St,  III,  a2  Am.  Dec,  214  ;  and  Tbe  Globe, 
2  Blatrhf,  427.  Fed.  Cas  No.  G.48B,— are  to  the 

me  effect  as  the  preceding  caae. 

Proceedlnga  (»  rem  form  an  exception  to  tbe 

neraJ  principle  tbat  notice  to  tbe  patty  at- 


WucossiM  SnPKEUx  Court. 


Afb., 


rendered 
perhipi 

lid  itlth- 
iccordliig 


fected  b]r  th«  JndgmcDt  of  anr  coart  Is  cbmd- 
tlBl  lo  Iti  vBlldlt;.'  Tbe  aeliure  or  tbe  re*  ii 
considered  suffli^lent  eoDBtmctlTe  notice.  Stew- 
art V.  Binds  CauDt;  Bd.  ol  Police,  2e  Miss.  4TB  : 
New  Orleans,  J.  A  Q.  N.  B.  Co.  t.  Clemeats,  ~~ 
Hiss.  IT. 

The  proceeding  inrolved  in  the  foregoing 
caaea  waa  for  the  condenmaClon  of  land.  The 
■talute  did  HOC  provide  lor  notice,  and  there 
does  not  wem  to  ba-ve  been  iinj  seliure  of  tbe 
land ;  bnt  tbe  coart  regarded  tbe  varloai  steps 
taken  pursuant  to  tbe  statute.  Including  [he 
Kolng  upon  tbe  land,  equivalent  to  selinre,  and 
as  sufficient  notice  to  all  parties  Interested. 

Id  Ridley  v.  Bldler,  24  Ulss.  648,  the  court 
s«ld  with  reference  to  an  attachment  action 
against  a  nonresident :  "In  attacbmeat  cases 
tbe  legislature  samerlmea  directs  a  publication 
of  some  kind  to  be  made,  and  whei 
mskes  sDcb  a  provision  a  Judf^ent 
wltbont  It  would  be  erroneous  and 
TOld.  Bat  where  do  publication  Is  t 
Judgment  condemning  the  tblng  Is  T] 
out  anj  otlier  notice  than  It*  seizure 
to  law."  In  this  case  the  statute  made  it  dis- 
cretionary with  the  court  to  require  or  dispense 
with  publication.  The  court  beld  that  the  fact 
that  publication  had  been  dispensed  wltb  did 
not  Invalidate  the  Judgment. 

Ca'lbouu  T.  Ware,  B4  Ulss.  146,  Is  to  tbe  same 

Betanconrt  v.  Eberlln,  Tl  Ala.  461.  also  up- 
held tbe  validity  of  statutes  authorising  Judg- 
ments In  attachment  without  other  notice  than 
tbal  Imparted  b]r  the  aelsnre, 

la  addition  to  these  cases  In  wblch  tbe  ques- 
tion was  directly  decided  there  Is  a  line  of  de- 
dslons  of  wblcb  Cooper  v.  Beynolds.  10  Wall. 
SOS,  19  L.  ed.  S31,  and  Paine  t.  Uoorelsnd,  IS 
Ohio,  43B,  46  Am.  Dec.  B8«,  are  notable  ei- 
amplei.  which,  while  not  cipreMlj  boldlng  that 
notice  In  addition  to  that  Imparted  by  the  seiz- 
ure may  be  entirely  dispensed  with,  take  tbe 
Tieir  that  the  seliore  of  the  property  Is  tba 
foundation  of  the  court'a  Jurisdiction,  and  that 
noncompliance  with  the  statutory  requirement 
as  to  publication,  though  It  may  render  the 
Judgment  erroneous,  does  not  render  It  void 
or  subject  to  collateral  attack. 

VIeld,  J.,  dissented  from  tbe  decision  In  Coop- 
er V.  Reynolda  He  did  not  write  a  dlssentlcg 
OplDloa,  but  It  aippears  from  the  report  of  the 
ease  that  be  t04A  tbe  view  that  the  court  wblch 
rendered  tbe  Judgment  Involved  In  the  caso  did 
not  have  Jurisdiction. 

Borne  of  tbe  other  cases  taking  the  same 
view  srs  as  follows;  KHeld  v.  Dortch.  34  Ark. 
896:  Freeman  V.  Thompson.  DS  Mo.  188;  Bot- 
Isnd  V.  Adair,  BD  Mo.  40;  Kane  v.  UcCown,  SB 
Uo.  ISl ;  Johnson  v.  Gage.  BT  Uo.  160 ;  Sim- 
mons  V.  Missouri  P,  H.  Co.  19  Mo.  App.  642 ; 
T}amell  v.  Mack,  46  Neb.  746.  6fi  N.  W.  SOB; 
Beech  V.  Abbott,  S  Vt.  Ba6  I  Williams  t.  atew- 
art.  3  Wis.  TTS. 

Tbese  cases  of  courss  concede  that  the  Judg- 
ment Is  erroneous  tor  eoncompllanee  with  the 
statutory  requlrementa  as  to  notice.  They  rest 
upon  tbe  theory  tbst  the  seliure  confers  Juris- 
diction, and  that  nothing  subseqnently  done  or 
omitted  will  render  tbe  Judgment  void  and  sub- 
ject to  collateral  attack. 

In  view  of  thiB  theory.  It  Is  doubtful  whether 
the  doctrine  of  these  cases,  even  If  It  Is  to  be 
approved,  funrisbes  any  antborlty  for  the  posi- 
tion that  notice,  other  than  that  Imparted  by 
the  selsnre.  Is  not  eEsentlal  to  due  process. 
Tbe  same  theory  would  seem  to  lead  to  the  con- 
clusion tbat  Jurisdiction  once  having  been  ac- 
quired, the  denial  of  a  Jury  trial,  even  if  such 
a  trial  were  necessary  to  constltnte  due  process, 
would  not  render  the  Judgment  Told  and  subject 
to  collateral  atta<±. 
fiO  L-  R.  A. 


Uattbsws  V.  Denomore,  lOS  X3.  B.  216,  2T  L. 
ed.  OIZ,  8  Sup.  Ct.  Rep.  126,  Is  to  the  same  ef- 
fect as  Cooper  v.  Baynalds;  10  Wall.  808.  IB 
U  ed.  031. 

In  Windsor  *.  McVeigh.  OS  U.  8.  277,  2S  L.  ed. 
9IS,  however,  the  United  States  Supreme  Court 
[Field,  J.,  writing  the  opinion)  held  that  "tbe 
Jurlsdlctloq  acquired  by  the  seliure  of  property. 
In  a  proceeding  in  rem  for  Its  condemnation 
tor  alleged  forfeiture.  Is  not  to  pass  upon  tbe 
queatlOQ  of  forfeltare  absolutely,  but  to  pssi 
upon  that  question  after  opportunity  has  been 
alTorded  to  Us  owner  and  parties  lotereaied  to 
appear  and  tie  beard  upon  the  charges  for  which 
tbe  forfeiture  Is  claimed.  To  that  end  some 
not  IB  cat  Ion  of  the  proceedings,  beyond  tbat  aris- 
ing from  tbe  seizure,  prescribing  the  time  wlih- 
In  which  tbe  appearance  must  be  nude,  la  es- 
sential." The  foregoing  quotation  la  the  head- 
note  prepared  by  Justice  Field. 

This  decision  waa  made  with  reference  to  a 
Judgment  conflscatlng  land.  It  appears  that 
notice  was  In  fact  pabllshed,  and  tbat  the  own- 
er of  tbe  property.  In  response  thereto,  Bled  sn 
appearsnco  which  was  stricken  from  the  files  on 
the  ground  that  he  was  within  the  Confederate 
llnea,  and  a  rebel.  The  court  took  the  view 
that  the  denial  of  tbe  right  to  appear  In  re- 
sponse to  the  notice  rendered  tbe  notice  Inef- 
fectaal  for  any  purpose.  An  attempt  was  mads 
to  uphold  the  Judgment  upon  the  ground  that. 
as  tbe  praeeedlngB  for  tbe  conDscatlon  of  the 
property  waa  tn  rem,  tbe  court,  by  seliure  of  the 
property,  acquired  Jurisdiction  to  determine  Its 
liability  to  forfeiture,  and  consequently  had  a 
right  to  decide  all  qnestlons  subsequently  srls- 
Ing  In  the  progress  of  the  cauae,  and  tbat  the 
decree,  however  erronems.  cannot  be  collater- 
ally assailed.  It  was  In  answer  to  this  position 
tbat  tbe  decision,  embodied  In  the  above  quota- 
tion was  made.  Tbe  court  irialnJy  takea  the 
view  that  the  necessity  of  notlcs  la  a  funda- 

that  the  decision  In  elTect  overrules  tbe  decision 
Reynolds.  10  Wall.  SOS.  19  J.,  ed. 


o  far  as  tbe  Is 


arded  a 


tborlty  for  the  position  that  notice 

that  Imparted  by  tbe  selaure  may  be  dispensed 

with. 

The  latter  case,  and  those  In  Une  wltb  It, 
base  the  conclusion  that  a  Judgment  la  pro- 
ceedings <ii  rimi  or  gnaal  In  rem  Is  not  void,  and 
subject  to  collateral  attack  for  want  of  a  snf- 
dclent  publication  of  notice  upon  the  premise 
that  the  selsure  of  the  property  1*  the  founda- 
tion of  tbe  Jorlsdlctlon.  Tbe  former  case  does 
not  deny  this  premise,  but  does  In  effect  deny 
the  coQcluslon  drawn  from  It  by  auch  cases. 

Windsor  v.  McVeigh.  03  U.  B.  2T7,  23  I^  ed. 
615,  was  followed  by  Haseall  v.  Wllcoi,  130 
U.  a.  408,  32  L.  ed.  1001.  S  Sup.  Ct.  Rep.  602, 
where  tbe  court  held  that  It  Is  essential  to  ■ 
proceeding  in  rem  that  there  should  be  at  lesst 
constructive  notice  by  some  form  of  publica- 
tion or  advertisement  to  adverse  dalmanta  to 
appear  and  melntata  their  rights  before  a  Judg- 
ment In  Inch  a  proceeding  can  operate,  even  aa 
prima  facie  evidence  before  a  decree  In  such  a 
proceeding. 

Tbe  decree  Involved  In  this  case  was  one  en- 
forcing a  lien  upon  railroad  property.  The 
statute  did  not  provide  for  notice,  either  pei^ 
sonal  or  constructive,  and  the  court  held  that 
hondholdera  who  were  not  nottfled  were  not 
bound. 

Smith  v.  Woolfolk,  11B  U.  8.  14B,  29  [.  ed- 
SBT.  B  Bup.  Ct-  Hep.  ISTT,  approves  Windsor  v. 
McVeigh,  93  U.  B.  274.  23  L.  ed.  614. 

Even  In  proceedings  In  rem  notice  la  reqnislta 
In  order  tbat  the  sentence  may  have  any  valid- 
ity. Earls  T.  UcTelgh.  91  D.  B.  DOB.  23  L.  wL 
S6a. 
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tnil  Ll  ]■  certalnl; 
.1  Justice  to  glTe  the 
p^Tty  tbe  beneQt  oF  a  publlsbed  auniiDaiiB. 
Ueoce.  so  unlvenal  Is  the  lesli^tlve  senie  of  i 
(aimeEK.  aod  the  dealre  to  protect  peraon  Biid  ' 
(>ropert;  froin  aiij  Judicial  action.  o(  which  the 
beat  practical  notice  waa  not  glren,  that  In  the , 
AttAcbmeht  law!  ol  the  atates.  ■□  lar  a*  I  have 
any  kaowledee.  particular  proTlaloo  la  made  to 
-couple  with  the  selmre  a  pobllcatlon  of  (um- 
.mona.  This  mode  of  proceeding  la  In  derogB- 
tlan  oC  the  common  law;  and  it  la  a  credit  to 
-onr  ajitenia  of  Jurtaprudence  that  they  adopt 
ever;  practicable  precaatloa  to  BYOld  ihocklng 
Che  common  aenae  of  Juatlce,  and  impairing  the 
aanctlt;  of  Judicial  aentences  by  Insuring  to 
.abaent  parties  the  opportunltj  of  being  heard 
liL  dcfenie  of  their  rights  of  property  as  well  aa 
-of  peraon." 

Notice  and  an  opportunity  to  be  heard  are 
.CMentlal  requlslCea  to  the  JurlidlctloD  of  all 
court!,  even  In  proceeding*  in  ram.  Dorr  t. 
Bohr,  62  Va.  SS9. 

In  Flint  niTer  8.  B.  Co.  t.  Roberts.  2  Fla. 
102,  48  Am.  Dec.  178  (a  proceeding  under  a 
•tatnte  aubata&tlailr  like  that  InvolTed  in  Flint 
Biver  B.  B.  Co.  v.  Foster  (18«8)  5  Qa.  104,  4S 
Am.  Dec.  248),  the  court  eipresmd  a  doabt 
whether  the  statute  would  not  be  loTalld  aa 
-opposed  to  the  principle  of  natoraJ  Justice  that 
«equlrea  notice,  if  It  were  ao  framed  that  notice 
could  not  be  given  consistently  with  Its  require- 
ment*. The  detflslon  denying  the  yalldlty  of 
the  Judgment  rest*  upMi  the  ground  that  notice 
«onld  have  been  giren  consistently  with  the 
aCatute.  and  that,  although  the  statute  did  not 
VroTlde  for.  It  did  not  prohibit,  the  glrlng  of 
notice,  and  therefore  notice  waa  necessary. 

No  one  can  be  condemned  or  deyeated  of  his 
rights  until  be  has  had  an  opportunity  In  some 
<orm  of  belog  heard,  aa  by  aervlng  proceas,  pub- 
lishing a  police,  appointing  a  guardian,  etc., 
4Uid  If  Judgment  be  rendered  against  him  before 
that  la  done  the  proceeding  will  be  utterly  Told. 
Bloom  V.  Burdlck  (1841)  1  Hill,  130,  BT  Am. 
Dec.  289.  The  proceeding  waa  a  lurrogate 
court's  sate  ot  the  real  estate  of  a  decedent  tor 
the  payment  of  his  debts,  and  waa  therafore  a 
proceeding  in  rtfm. 

Due  process  of  law  require*,  in  order  to  >ua- 
taln  a  Judgment  In  attachment  against  a  non- 
real  deut  of  the  atate  even  aa  a  Jndgment  in  rem, 
that  the  owner  of  the  property  shall  baye  had 
-some  notice,  not  necesaarlly  a  personal  notice, 
bat  *ueh  a  notice  as  la  adapted  to  the  nature  ot 
the  case.  Martia  t.  Central  Yermont  R.  Co. 
60  Hun.  347.  3  N.  Y.  Bupp.  82. 

Roller  V.  Holly,  ITS  U.  8.  3D8,  44  L.  ed.  B20, 
20  8up.  Ct.  Hep.  410,  intra,  which  holds  that 
the  conatractlve  notice  provided  by  the  statute 
in  that  case  did  not  conatltute  due  process, 
manlfcRlly  proceoda  upon  the  theory  that  tome 
-kind  of  notice  was  necessary. 

Tba  scarcity  of  cases  directly  passing  apon 
the  question  la  undoubtedly  due  to  the  fact  that 
the  state  leglalatures  have  almost  uniformly 
proTlded  for  some  kind  of  notice. 

The  better  opinion,  therefore,  seems  to  be 
that  Bome  kind  of  notice,  otber  than  that  Im- 
fiarted  by  the  aelsure  or  by  the  fact  that  the 
ru  la  within  Ibe  Jurisdiction.  Is  a  constitu- 
tional prerequisite,  if  not  of  the  power  ot  the 
court  to  take  Jurisdiction  In  the  flrst  Instance, 
^t  of  Ita  power  to  proceed  10  Judgment,  but, 
wblle  ■ervlce  of  notice  In  aome  manner  Is  thus 
-•■■entlal,  the  function  of  ancb  notice  1*  tonda- 
«0  L.  R.  A. 


mentally  different  from  that  o(  the  process  ea- 
sentlal  to  the  Juiladlction  In  a  proceeding  M 
personam.  As  is  said  In  Thompson  T.  The  Ju- 
lius D.  Morton.  2  Ohio  St.  30,  58  Am.  Dec. 
6S8,  by  a  proceeding  In  rem  the  court  acta 
upon  Its  Jurisdiction  over  the  property,  and  by 
a  proceeding  lit  personam  upon  Its  Jurisdiction 
over  the  person.  The  notice  In  the  former  pro- 
ceeding, therefore,  series  merely  to  notify  the 
party  of  the  proceeding,  and  to  afford  him  an  op- 
portunity to  protect  hia  Interest,  and  does  not 
seek  to  bring  him  personally  within  the  Jurisdic- 
tion of  the  court.  In  the  latter  proceeding,  how- 
ever, the  function  of  the  process  Is  to  bring 
the  defendant  iMrsoually  within  the  Jurisdic- 
tion. It  Is  apparent,  therefore,  that  the  prin- 
ciple which  preventa  the  court  from  rendering 
a  personal  Judgment  against  a  nonresident, 
except  upon  bis  appearance  or  upon  peraonal 
service  wlihln  the  state,  t-iz..  the  Impossibility 
of  bending  process  beyond  the  limits  of  the  state 
and  summoning  a  nonresident  to  come  Into  the 
state  and  submit  to  the  Jurisdiction  ot  th* 
court,  does  not  apply  to  a  proceeding  In  rem. 

The  power  of  the  legislature  to  provide  (or 
constructive  service  of  process  has  so  often 
been  exercised,  and  the  validity  of  such  service 
baa  so  frequantly  been  recognised,  both  direct- 
ly and  Indirectly  by  the  courts  of  this  state, 
ns  well  as  those  of  moat  of  the  states  of  the 
Union,  that  It  may  be  regarded  as  beyond  th* 
reach  of  attack  on  conatitutional  ground*. 
ICItel  V.  Foote  (18T0)  SO  Csl.  439  (decree 
ordering   property    to   be   sold    for   payment   of 

Constructive  notice  pursuant  to  statute  sut- 
dclont  to  support  decree  in  rem.  Unlcahey  T- 
Dow  {Cal.)  63  Fac  IBS. 

Mason  v.  Messenger  (1864)  IT  Iowa.  261. 
'    ' '  that  the  requirement  of  the  ordinance  of 
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ll  bed  b 


tended 


rj  of  Iowa,  that  the  Inhabitants  of  such  terri- 
tory shall  always  be  entitled  to  the  benefit  of 
Judicial  proceedings  according  to  the  course  ot 
the  common  law,  was  not  rlolated  by  statute* 
of  the  territorial  legislature  of  Iowa  authoris- 
ing a  decree  of  partition  upon  coQStructlv* 
notice  only  to   aome   of  the  parties  Interested. 

The  constitutional  requirement  of  due  pro- 
cess of  law  does  not  require  personal  notice 
in  order  to  reach  property  within  the  Jurisdic- 
tion of  the  court,  but  It  1*  suQIcieut  It  a  kind 
of  notice  Is  provided  by  which  It  1*  reasonably 
probable  that  the  party  proceeded  against  will 
be  apprised  ot  What  Is  going  on  against  him, 
and  an  opportunity  1*  afforded  him  to  defend. 
Happy  V.  Moaher,  48  N.  T.  SIS. 

Notice  In  auch  manner  as  may  be  provided  bj 
the  law  of  the  -tate  where  the  property  la  sit- 
uated Is  sufflcleot  to  support  a  proceeding  M 
rem.  Ilogla  V.  Matt  (1890)  62  Vt.  255,  20 
Atl.  2TB. 

It  Is  welt  established  that,  subject  to  th* 
condition  that  the  notice  shall  be  reasonabl* 
under  the  clrcumstancea.  It  Is  competent  for 
the  legislature  to  provide  for  notice  by  personal 
service  without  the  state.  Chicago,  R.  I.  A 
P.  R.  Co^  T.  8tnrm,  IT*  D.  H.  710,  43  L.  ed. 
1144.  IS  Sup.  Ct.  Rep.  707:  Holler  v.  Holly, 
ITB  TT.  S.  808,  44  L.  ed.  D20.  20  aup.  Ct.  Rep. 
410:  Darranee  v.  Preston,  IB  Iowa,  396:  Qlb- 
■ou  V.  Everett,  41  B.  C.  22,  10  8.  B.  286; 
American  Bldg.  &  L.  Asso.  v.  Mathews,  13  Tei. 
Civ.  App.  425.  30  S.  W.  600 :  Hogie  v.  Uott, 
62  Vt.  255,  20  Atl.  270. 

Or  by  publication.  Boawell  r.  OtI*.  0  How. 
330,  IB  L.  ed.  164 :  Otis  v.  Dargan  (1875)  5S 
Ala.  178 :  Hullng  v.  Kaw  Valley  R.  A  ImproT- 
Co.  130  U.  a.  559.  32  L.  ed.  104S,  0  Bup.  Ct. 
Rep.  60S  :  Arndt  v.  Qrlgga,  134  U.  8.  316,  8S 
L.  ed.  SIS,  10  Sup.  Ct.  Rep.  55T ;  Hamilton  T, 
Brown,  161  V.  B.  266,  40  L.  ed.  681,  16  Sup.  Cb 
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B«p.  ESS ;  iniord  t.  EabD  (ISBC)  BT  Cal.  472, 
8  Pae.  3S ;  Danance  T.  Preilon  (ISSE)  18  lawa. 
396;  Dillon  T.  Heller  (1S8S)  89  Su.  604.  18 
Pae.  693  :  Chspmau  v.  Cliapinu]  (1892)  48  Kan. 
086,  29  Pac.  1071 :  Kaniaa  Cltf  T.  Doccan,  ISS 
Ho.  S71.  37  8.  W.  ei3. 

la  addJtlon  to  the  caie*  cited  to  nitalit  tb« 
power  ot  the  leglelatuce  to  authorise  perBonaJ 
■ervlce  without  the  itate  or  lerTlce  b;  pub- 
lication In  proceedings  in  rm,  theca  are.  ol 
coDrK.  Dumberleaa  otHef  uaei  In  vhlcb  ttie 
courts  have  assumed  witbont  qneitlon  the  snf- 
flclencj  of  those  mode*  ot  serrlce.  Indeed  tba 
seneral  principle  seema  nerer  to  bare  been  dia- 

WonBtel  T.  Landi?,  39  Lb.  Ann.  313,  1  So. 
893,  held  that  tba  appointment  ot  serrlce  on 
n  caralor  ad  A<ii3  I*  aullldent  ai  against  a  non- 
reildent  beir  In  a  proceeding  in  rem  relating 
to  a  decedent's  estate. 

And  serTlce  bf  postlnf  pursaant  to  statute 
In  a  proceeding  (or  tba  aelcuni  ot  anlmata 
running  at  large  has  been  held  salDelent. 
Campbell  v.  Evans,  45  N.  Y.  3S6. 

But  Roller  v.  U0II7,  176  U.  B.  398,  44  I^ 
ed.  520,  20  Sup.  Ct.  Bep.  410,  aupra,  while 
conceding  as  a  general  principle  the  power  ot 
tbe  leglalature  to  provide  lor  peraouai  service 
without  the  Itate  In  a  proceeding  In  rem,  holds 
tbat  flve  dajs'  nociee  to  a  uonreildeuC  in  anoth- 1 
•F  atate  o(  a  suit  to  foreclose  a  lien  on  land, : 
where  it  wonld  require  lour  dara  of  conatant , 
traveling  to  reacb  tbe  court,  giving  but  one' 
da;,  and  that  a  Sunday,  to  make  preparatlom 
(or  the  trip,  without  an;  attowanee  lor  acci- 
dental delays,  waa  Inauffldent  to  nmatltute 
reasonable  notice  or  due  process  ot  law. 

Tbe  InsulflcleDCT  o(  a  notice  on  a  nonreal- 
dent  In  another  ilate  to  conatltute  due  process 
of  law  Is  not  affected  b;  tbe  fact  that  by  the ' 
local  practice  there  would  bs  several  days  ad- ' 
dltlonal  time  before  the  caae  could  be  called 
for  trial  or  default  taken,  or  Ibat  the  court  In 
Its  dlaccetlon  would  probably  set  aside  a  default 
and  permit  a  defense.      Ibid. 

Dean  t.  Nelson,  ID  Wall.  ISS,  19  L.  ed.  920, 
beid  that  a  Judgment  foreclosing  a  mortgage 
rendered  daring  the  war.  In  proceedings  taken 
within  the  Union  lines,  was  void  as  agalnat 
defendants  who  had  been  driven  out  of  such 
lines  and  forbidden  to  return  thither,  although 
notice  waa  published  pursuant  to  tbe  atatute. 
The  court  took  the  view  tbat  the  notice  under 
the  clrcumataacea  was  a  mere  Idle  form,  and 
that  the  defendants  could  neither  lawfully  see 
nor  obey   It. 

Laaece  v.  Roche reau,  17  Wall.  437.  21  L.  ed. 
S94,    Is  to  tbe  same    effect    as    tba    preceding 

Dorr  T.  Robr,  82  Vs.  369,  made  a  similar 
decision  with  reference  to  a  Judgment  rendered 
In  Tirglnla  during  tbe  war.  against  a  resident 
«f  New  York,  upon  pabllcatlon  of  notice. 

But  Ludlow  T,  Ramsey.  II  Wall.  681,  20  L. 
«d.  213,  held  that  the  rule  laid  down  la  Dean 
T.  Nelson,  10  Wall.  168,  10  L.  ed.  928,  did  not 
apply  where  defendant  was  Dot  driven  out  of 
the  Union  lines,  but  voluntarily  left  bis  resi- 
dence within  Buch  lines  to  engage  In  hoitllltlea 
against  tbe  govemment  and  migbt  have  safely 
relumed  under  tbe  President's  proclamation  of 
amnesty. 

It  la  thus  apparent  tbat  the  general  power 
of  the  leglalature  to  prescribe  the  mode  of  giv- 
ing notice  In  proceedings  4»  rem  la  subject  to 
tbe  condition  that  the  mode  adopted  shall  be 
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L.  FByment  of  ■  mortsKffe  to  k  anb* 
AlfcDt  irko  did  not  have  ponBenBloB  of 
the  iBorlBaBe  or  note  secured  by  It  or 
any  express  authority  to  make  the  collec- 
tion, but  who  had  prerloualy  collected  In- 
terest tbereon,  and  had  caused  a  foreclosure 
suit  to  be  aurted  for  default,  does  not  blnA 
tbe  mortgagee,  who  held  poBseaslon  of  the  se- 
curities, on  tbe  ground  tbat  be  had  impliedly 
BULhorlxed  the  appointment  of  the  subagent. 
where  money  In  large  amounts  waa  fumlsbed 
to  his  agent  to  be  loaned  at  tbe  agent'a  dis- 
cretion and  on  bis  personal  promlae  to  re- 
pay it. 

I.  Implied  «Blliorltr  from  aa  aseBl  to- 
a  anbaKent  to  collect  tbe  principal  of  a 
mortcage  does  not  appear  where  tbe  latter 
does  not  have  possession  of  tbe  aecurltlea, 
although  he  had  made  some  eollectlona  of  In- 
terest and  principal  on  different  loana,  and 
had  express  authority  to  collect  tbe  overdua 
Interest  on  the  mortgage  In  queatlon.  and 
had  begun  foreclosure  proceedings  on  that  a* 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Wood  County  in 
favor  ol  plaintiff  in  an  action  brought  to 
compel  the  discharge  of  a  mortgage  whiob 
warn  alleged  to  bare  been  paid.    Reversed. 

StAteinent  by  MMrahkll,  J. : 

ActiOD  to  require  the  defendant  to  satisfy 
a  tncrtgage.  The  iaauee  raiaed  by  the  plead- 
ings were  decided  by  the  trial  court  substan- 
tially as  follows: 

On  January  4,  IB93,  Casper  Schafer  onA 
wife  borrowed  of  defendant  $550,  agreeing 
to  repay  the  same  in  five  years,  and  to  pay 
interest  annually  at  the  rate  of  7  per  cent 
jier  annum,  and  to  secure  suoh  paymmt  the 
debtors  g&ve  defendant  their  D^otiab1» 
promissory  note  and  a  Teal-e«tate  mortgage, 
irhich  was  duly  recorded  and  is  set  forth  in 
the  complaint. 

It  was  provided  in  the  mortgage  that  in 
caae  of  the  nonpayment  of  any  aum  of  mon- 
ey when  due,  eiUier  principal,  interest,  or 
taxes  the  entire  debt  should,  at  the  option 
of  the  mortgagee,  his  representatjvea  or  as- 
signs, be  deemed  to  have  become  due  and  im- 
mediately collectible  in  a  suit  at  law  or  by 
foreclosure  of  the  mortgage. 

When  the  mortgage  was  ezeouted  defend- 
ant resided,  and  has  ever  since  resided,  in 
the  state  of  New  York.  During  a,  period 
commencing  prior  to  1892  and  extending  t» 
1896,  defendant  furnished  to  one  A.  L.  Smith, 
who  resided  at  Appleton,  W  scon  sin,  Tari- 
ous  sums  of  money  to  be  loaned  by  the  latter 
in  his  discretion,  said  money  being  the  prop- 
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Note.— Aa'to  right  to  pay  written  obllga- 
tlau  to  agent  who  Is  not  In  possession  of  It.  see 
also  Holllnshead  v.  Globe  Invest.  Co.  (N.  D.> 
42  L.  K.  A,  S6e ;  Kemoban  v.  Durham  (Oblo> 
II  L.  R.  A.  41 :  and  Wilson  v.  Campbell  (lUcb.V 
36  L.  B.  A.  D44. 
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«rty  ot  Ml  estate  of  which  defendant  weui 
trustee.  It  wu  agreed  between  defendant 
and  Smith  that  tie  latter  should  repay  to 
defendant  all  sums  advanced  to  him  to  be 
lonned,  with  interest  thereon  at  the  rate  of 
0  per  cpnt  per  annum.  Smith  waa  author- 
iz(^  to  handle  the  loaning  buiineaa  as  if  it 
were  his  own,  defendant  knowinK  that  bin 
agent  must  neceaaarily  employ  other*  to  aa- 

Smith'a  residence  and  place  of  business 
was  at  Appletan,  Wisoonain,  about  100  miles 
from  the  property  covered  1^  the  mortgage 
mentioned  in  the  complaint  and  from  the 
reaidence  of  the  mor.tgagora. 

In  1S92  the  Marehfield  Land  Company, 
with  B.  VV.  Pulling  as  manager,  was  engaged 
in  loaning  money  and  obtaining  loana  for 
other  pereons,  with  its  place  of  buaineas  at 
Marahfield,  Wood  county,  Wisconsin.  Sub- 
sequent to  ltlD2  Fulling  succeeded  to  such 
business  and  thereafter  all  loaning  busineas 
done  by  defendant  and  by  Smith  for  him,  in 
Uie  counties  tributary,  in  a  business  sense, 
to  MarshAeld,  was  carried  on  through  Pull- 
ing. 

Smith  and  Pulling  made  a  joint  agreement 
in  regard  to  loaning  defendant's  money,  to 
Uie  effect  that  both  should  receive  a  percent- 
age therefrom,  and  that  Fulling  should  make 
collection  and  remit  to  Smith;  and  if  collec- 
tion of  interest  at  maturity  could  not  be 
made  in  any  case.  Pulling  should  advance 
the  same  to  Smith  in  order  that  he  might  ad- 
vance the  same  to  defendant. 

The  money  received  by  Schafer  and  wife 
was  paid  tliem  by  Pulling,  the  note  and  mort- 
gage was  received  by  FulliTig,  the  mortgage 
was  recorded  by  him,  and  all  the  papers  re- 
lating to  the  loan  were  then  by  him  trans- 
mitted to  Smith  at  Appleton,  and  by  Smith 
were  transmitted  to  defendaat. 

Prior  to  1890,  under  the  arrangements 
mentioned,  money  controlled  by  defendant 
was  loaned  to  the  amount  of  some  SUO.OOO, 
the  loans  being  several  hundred  in  number. 
Payments  of  interest  and  principal  upon 
loans  were  mads  to  Pulling  from  tJme  to 
time,  such  payments  being  generally  duly 
remitted  to  Smith.  Schafer  at  no  time  re- 
ceived any  notice  that  Pulling  was  not  au- 
thorized to  receive  payments  of  interest  or 
principal  on  the  money  borrowed  by  him. 
Ui  Uie  contrary.  Pulling  was  by  letter  di- 
lected  by  Smith,  in  January,  1S94,  to  collect 
overdue  interest  of  Schafer.  £6.50  of  the 
flr«t  instalment  of  interest  due  on  the  Scha- 
fer loan  was  in  fact  paid  to  Pulling. 

In  April,  1894,  Pulling  caused  foreclosure 
proeeedings  to  be  commenced  on  the  Schafer 
mortgage  for  nonpayment  of  the  first  in- 
stalment of  interest  on  the  morlgage  debt, 
tbe  defendant  being  named  as  plaintiff  in  the 
action,  and  thereafter,  on  May  17,  1894, 
Schafer  sold  the  mortgaged  premises  to 
plaintiff,  at  which  time  the  full  amount  of 
tbe  mortgage  debt,  to  wit  95QS.36,  was  paid 
to  Pulling.  When  such  payment  was  made 
Pulling  did  not  have  in  his  possession  the 
Dot«  and  mortgage,  but  agreed  to  procure 
the  same,  witi  a  ■atisfaction  of  the  mort- 
CO  L.  R.  A. 


gage,  and  make  delivery  thereof  to  Schafer; 
but  such  promise  was  not  kept.  Pulling  gave 
to  Schafer  the  receipt  of  hia  land  company 
for  the  money  received  ss  aforesaid  which  re- 
ceipt was  accepted  by  Schafer  in  the  belief 
that  Pulling  was  authorized  by  the  oivner  of 
the  iK>te  and  mortgage  to  receive  payment 
thereof. 

About  the  time  the  foreclosure  proceeding* 
aforesaid  were  commenced.  Pulling  caused 
other  foreclosure  proceedings  to  be  instituted 
in  tbe  name  of  defendant  to  enforce  mort- 
gages owned  by  him,  and  subsequent  thereto 
continued  to  conduct  business  in  that  wa.y, 
some  of  which  foreclosure  proceedings  were 
settled,  and  some  prosecuted  to  judgment 
and  sale,  the  lands  being  bid  in  in  the  name 
of  Daniel  Beach,  trustee.  In  all  of  the  fore- 
closure proceedings  aforesaid  the  complaints 
were  verified  by  Pulling  as  agent  for  the  de- 
fendant. Smith  had  knowledge  of  the  buei- 
neea  traneaftions  of  Pulling  in  relation  to 
the  foreclosure  of  mortgagee,  and  authorized 
the  same. 

Upon  such  facts  the  court  concluded  as 
matter  of  law  that  Smith  had  authority  to 
employ  Pulling  and  the  Marsh  field  Land 
Company  to  assist  him  in  making  loans; 
that  he  exerciaed  such  authority;  that  Pull- 
ing was  at  the  time  he  received  tbe  money 
from  Schafer  the  agent  of  defendant  by  the 
authorityof  Bmith  and  thatsu(?hpa;mentwas 
in  elfect  payment  to  defendant  and  extin- 
guished the  mortgage  in  qiteetion  and  that 
plaintiff  was  entitled  to  judgnient  accordine- 
ly.  Judgment  was  duly  entered  in  accord- 
ance with  such  conclusions,  from  which  de- 
fendant appealed. 

Mr.  Jijiama  E.  Baraes,  for  appellant: 
A  principal  who  retains  in  his  own  exclu- 
sive custody  negotiable  securities  cannot  be 
bound  by  the  acts  of  an  assumed  ^ent, 
whom  he  does  not  know  and  has  never  even 
heard  of,  in  receiving  payment  of  tboee  ee- 

1  Wait,  Act  &  Def.  p.  216;  1  Am.  &  Eng. 
Eno.  Law,  2d  ed,  p.  B72. 

Tlie  authority  of  an  agent  to  receive  money 
is  most  clearly  a  personal  trust  and  confi- 
dence which  cannot  be  delegated  without  cer- 
tain and  plain  authority. 

Lcin's  V.  Ingersoll,  1  Keyea,  347 ;  HoyfT  T, 
Ltidington.  100  Wis.  441,  76  N.  W.  348. 

One  of  the  essential  requisites  to  bind  a 
person  as  princioal  in  a  contract  alleged  to 
have  been  made  ny  him  through  an  agent  is 
that  it  be  shown  that  such  agent  acted  within 
the  scope  of  his  actual  or  apparent  authority 
for  such  principal,  so  understood  by  the  other 
party  to  the  oontract. 

Wood  V.  Pruesian  Wot.  Ins.  Co.  90  Wis. 
497,  75  N.  W.  173.  See  also  Mechem,  Agency, 
§  285 ;  Bryant  \.  Bank  of  Commerce,  95  Wis. 
470,  70  N.  W.  480. 

Possession  of  securities  or  express  author- 
ity to  receive  payment  is  indispensable. 

BtracJian  v.  Murloic,  24  Wis.  21;  Lane  r, 
Duchac,  73  Wis.  846,  41  N.  W.  902;  WinkeU 
mann  v,  Brtoftert,  102  Wis.  50,  7S  N.  W.  164; 
Bartel  t.  Brown,  104  Wis.  493,  SO  N.  W.  801. 
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8m  bIbo  Fred  Miller  Brewing  Co.  ».  Uanaate, 
OB  Wii.  08,  74  N.  W.  535. 

The  principaJ  is  not  estopped  to  den;  the 
Jkuthontf  of  his  agent  to  perform  a  particu- 
lar act,  on  the  ground  that,  it  w&s  within  the 
agent's  apparent  authority,  unless  the  au- 
thority to  perform  it  was  apparent  to  the 
person  dealing  with  the  agent,  and  1^  him 

Firat  Hat.  Bank  t.  Farmers'  £  U.  Bank, 
6fl  Neb.  149,  76  N.  W.  430. 

An  agency  cannot  be  estaUiahed  by  proof 
cf  any  statements  or  acts  of  the  alleged  a^ent 
unless  the  same  waa  brought  to  the  koowb 
«dge  of  the  alleged  principal,  and  not  repqidi' 
ated  by  bim. 

Q.  W.  Looerin-Brovyne  Co.  r.  Bank  of 
Buffalo,  7  N.  D.  689,  75  N.  W.  923;  Fontaine 
Croaaing  i  Eleetrical  Co.  v.  RaKek,l\TMieh. 
401,75  N.  W.  1003.  See  also  Bond  v.  PoiUiac, 
O.  d  P.  A.  R.  Co.  02  Mich.  643,  29  N.  W.  482. 

Cases  in  8Ut«r  states  are  in  harmony  with 
BaHel  V.  Brown,  104  Wis.  493,  60  N.  W.  801. 

Wheeler  v.  Qaiid,  20  Pick.  545,  32  Am. 
Dec.  231 ;  UurpKy  v.  Barnard,  162  Mass.  72, 
3a  N.  E.  29 ;  Crane  v.  OruejwtroW,  120  N. 
Y.  274,  24  N.  E.  456;  Williamt  T.  Watker,  2 
Saudf.  Ch.  325.  See  also  Higgiite  v.  Moore, 
34  N.  Y.  417;  Hirshfietd  v.  Waidron,  64 
Idich.  S40,  20  K.  W.  628;  Komemann  r. 
Monaghan,  24  Mich.  36;  Reynolds  v.  Contin- 
tntal  Ins.  Co.  36  Mioh.  131 ;  Jo}/  T.  Vanoe,  104 
Mich.  97,  02  N.  W.  340;  Trowbridge  t.  Rosa, 
105  Mich.  598,  63  N.  W.  534;  Bromley  v. 
Lathrop,  105  Mich.  492,  63  N.  W.  510;  Wil- 
son V.  Campbell,  110  Mich.  580,  35  L.  R.  A. 
644,  es  N.  W.  278;  Terry  v.  Durand  Land 
Co.  112  Mich.  665,  71  N.  W.  526;  Charoh 
Asso.  V.  ffoKon,  114  Mich.  677,  72  N.  W. 
«g8;  Baboock  v.  Young.  117  mch.  156,  75 
N.  W.  302;  Baoon  v.  Fomeroy,  118  Mich.  145, 
76  N.  W.  324;  Schenk  v.  Dealer,  77  Minn.  16, 
79  N.  W.  526;  Stolamtm  v.  Wyjnan,  8  N.  D. 
108,  t!  N.  W.  285;  Hammond  v.  Edwards, 
66  Neb.  637,  77  N.  W.  75 ;  Campbell  v.  O'Con- 
nor, 55  Neb.  638,  76  N.  W.  167;  HoUinshead 
V.  John  Bluart  A  Co.  8  N.  D.  36,  42  L.  B.  A. 
059,  77  N.  W.  80;  1  Jonea,  Mortg,  4Uk  ed.  S 
064. 

Mr.  Ctaarc«  I-  Willi  ■»!■,  for  respond- 

An  agent  may  appoint  >  deputy  or  aub- 

agent:  (1)  Wbeoever  he  is  allowed  to  do 
BO  by  a  lawful  custom  or  usage;  (2)  where 
the  Bet  is  purely  ministerial;  (3)  where  the 
«bJEct  of  the  agency  cannot  lawfully  be  at- 
tained otherwise;  (4)  where  the  principal  is 
aware  that  his  agent  will  appoint  a  deputy. 

Meohera,  Agency,  pars.  192-197 ;  Ewell's 
Evans.  Principal  &  Agent,  par.  42;  Story, 
Agency,  par.  201 ;  1  Am.  &  Eng.  Enc  Law, 
2d  ed.  pp.  980,  983b,  note  10 ;  Appleton 
Bank  V.  McQilvray,  4  Gray,  618,  64  Am.  Dec 
82 ;  Qum  V.  Equitable  Truat  Co.  I  McCrary, 
51,  Fed.  Caa.  No.  5,867 ;  Buofc land  t.  Conway, 
16  Mass.  396;  Foster  v.  freslDn,  8  Cow.  198, 

It  conclusively  appears  that  before  the  pay- 
ment of  this  mortgage  a  foreclosure  action 
under  the  general  authority  and  direction 
.,  ^    ..^  . .,._..  ,._^  .  .     n  the 

shad 


appeared  therein  as  hEs  attorney,  and  the 

defendant  was  subjected  to  ooKe,  including 
Williams'  attorne\''B  fees  which  were  doub^ 
leas  received  by  Wiiliama. 

The  authority  of  Williams  to  institute 
such  an  action  in  the  name  of  David  ikoch, 
trustee,  is  presumed  without  proof. 

Bchlitg  V.  Meyer,  61  Wis.  418,  21  N.  W. 
243;  Beem  v.  Kimberl^,  TZ  Wis.  343,  39  N. 
W.  642;  Shroudenbeck  v.  Fhcenix  F.  Ins.  Co. 
16  Wis.  632 ;  Bmith  v.  Bowditeh,  7  Pick.  137. 

If  the  defendant  had  attempted  to  abate 
such  action  on  the  groaind  that  Williams  bad 
DO  authority  to  commence  said  suit  there  is 
no  doubt  whatever  that  Fulling,  Smith,  and 
Beach  would  have  quickly  furnished  over- 
whelming  proof  of  lus  authority  to  his  fur- 
ther cost.  As  the  1a\rful  attumey  of  Beach, 
Williams  bad  the  absolute  right  to  settle  the 
action  commenced  and  to  accept  money  in 
payment. 

The  money,  although  paid  to  Pulling,  was 
nevertheless  paid  to  him  in  the  presence  of 
Williams,  and  with  his  consent  to  the  same 
being  in  settlement  and  compromise  of  the 
action  begun,  and  in  contemplation  of  law 
tJie  money  was  paid  to  him  as  the  attorney 
for  Beach. 

Kent  V.  Rockvxll,  99  Hun,  88,  34  N.  Y. 
Supp.  1041 :  OlarJi:  v.  Rattdatl,  9  Wis.  135,  76 
Am.  Dec  252;  Union  Bank  v.  Qeary,  5  Pet. 
09,  8  L.  ed.  GO. 

The  plaintm  had  the  right  to  presume  tliat 
said  fffoceedings  in  foreclosure  were  oc»n- 
menoed  with  aut^tority,  and  such  authority 
cannot  be  disputed. 

Cleveland  v.  Bopkina,  65  Wis.  387,  13  N. 
W.  225;  American  InS.  Co.  v.  Oakley,  0 
Paige,  498,  38  Am.  Dec.  661 ;  Thomas  v.  Jor- 
dan, 67  Pa.  331 ;  Brown  v.  NiohoU,  42  N.  Y. 
26;  Smith  v.  Botcditoh,  7  Pick.  137;  Hamil- 
ton V.  Wright,  37  N.  Y.  502;  Denton  t. 
flfovM,  6  Johns.  296,  6  Am.  Dec.  237;  IPiJ- 
Itaina  v.  Johnson,  112  N.  C.  424,  21  L.  R.  A. 
848,  17  S.  E.  496. 

If  the  payment  was  in  tact  t«  Pulling  it 
wae  a  sulBcient  payment  to  charge  the  de- 
fendant Beach  end  discharge  tJie  mortgage 
under  tlie  drcumetances. 

Chicago  d  N.  W.  B.  Co.  t.  James,  24  Wis. 
389;  Kaason  v.  NoUner,  43  Wis.  646;  Bouok 
V.  Enoa,  61  Wis.  600,  21  N.  W.  825;  Phillips 
V.  MeOrath,  02  Wis.  124,  22  N.  W.  169;  Oal- 
linger  v.  Lake  Shore  Traffie  Co.  67  Wia.  529, 
30  N.  W.  790;  Eatey  v.  Snyder,  76  Wis.  624, 
45  N.  W.  415;  Ziegan  t.  Stricter,  110  Mich. 
282,  68  N.  W.  122;  Wifaon  v.  LaTovr,  108 
Mieh.  647,  66  N.  W.  474;  BisseU  v.  Dowliny, 
117  Mich.  646,  76  N.  W.  100;  Holt  v.  Schnei- 
der, 57  Neb.  623,  77  N.  W.  1086;  TAonuon  v, 
Bhelton,  40  Neb.  644,  68  N.  W.  105B ;  Phrmim 
Ins.  Co.  V.  Wolter,  61  Neb.  162,  70  N.  W. 
938;  Fowld*  t.  Evan*,  62  Minn.  551,  54  N. 
W.  743 ;  Hare  v.  Bailey,  73  Minn.  409,  76  N. 
W.  213;  General  Convention  of  Cong.  Minis- 
tera  d  Churches  t.  TorkeUon,  73  Miim.  401, 
76  N.  W.  S15;  Keid  t.  Keilogg,  8  S.  D.  600, 
67  N.  W.  687 ;  Edinhurgh-Amerioan  Land 
Iforfj.  Co.  V.  ffoonon,  11  S.  D.  141,  76  N. 
W.  298;  Kent  \.  Congdon,  33  Fed.  B«^.  ZH; 
Wiloom  y.  Carr,  37  Fed.  Bep.  130. 


EoHL  V.  Beach. 


SOS 


BalUton  8pa  Bank  t.  Marine  Bank,  16 
Wis.  120;  UoT»e  t.  Byan,  26  Wis.  356;  Chi- 
cago d  X.  W.  B.  Co.  y.  James,  24  Wis.  3SS. 

Beach  has  actua.1l7  availed  himself  in  part 
ot  the  benefit  of  the  loreoloeure  action. 
S^afer  and  his  gnuitee  were  oompelled  by 
virtue  of  the  forecloeure  action  to  pay  the 
balance  of  the  iatereet  and  the  principal  and 
the  costfi  of  the  «uit,  including  attorney'a 
fees,  which  all  belonged  to  Beach. 

I'orter  v.  Vandercooh,  11  WLh.  70. 

Beach  hB«  n«T«r  shown  any  diapo^tion  to 
fiairt  with  any  of  the  fruits  of  the  transac- 
tion,  but  itill  retains  them.  He  couJd  not 
retain  any  part  of  the  iDooey  collected  by 
tMi  foreclosure  action,  and  not  ra.tjfy  the 
mesna  by  which  it  wa«  obtained,  especially 
after  knowledge  came  to  Mm  of  the  ctrcum- 
•t&ucea  under  which  It  was  obtained. 

Burke  v.  Uiltcaakee,  h.  B.  £  W.  B.  Co.  83 
Wia.  410,  E3  N.  W.  662]  Moras  v.  Ryan,  £6 
Wia.  356. 

Beach  ratified  other  similar  acte  of  Smith 
and  of  Palling  as  to  collecting  both  principal 
and  interest,  foreclosing  when  they  deemed 
proper,  evea  without  Uie  papers,  and  ac- 
-cepted  and  transferred  the  title  obtained 
through  tho«e  judgments. 

Lachn«r  v.  Balomon,  S  Wis.  129;  Ohicago 
■&  N.  W.  S.  Co.  T,  Jamea,  24  Wia.  388. 

ICaTBliall,  J.,  delivered  the  opinion  of  the 

The  deeisioii  in  this  case  is  not  grounded 
on  any  estoppel  of  defendant  by  his  conduct, 
and  the  ooaduct  ot  others  for  which  he  was 
reeponsible,  to  deny  the  authority  of  Pulling 
to  receive  payment  of  the  mortgage  debt; 
and  there  is  no  evidence  in  the  record  to 
•ustain  any  such  theory.  Whatever  was  the 
oustomary  way  of  conducting  the  bueinees 
prior  to  the  making  of  tJie  loan  to  Bchafer, 
Itetween  defendant  and  Snnth  and  between 
Smith  and  Pulling  or  the  Marshfleld  Land 
Company,  or  the  way  in  which  business  waa 
-conducted  between  the  parties  thereafter,  it 
is  not  claimed,  and  there  je  not  a  word  of 
■evidence  tending  definitely  to  show,  that 
Sahafer  knew  anything  about  it  or  tjist  he 
vras  influenced  by  any  appearance  of  authori- 
ty on  the  part  of  Pulling  other  than  the  cir- 
-emnstanccB  that  he  borrowed  the  money 
.  through  Fullinfc  and  the  latter  had  assumed 
the  right  to  collect  intereet  and  to  cause  an 
iietion  of  foreclosure  to  be  aommenced  for 
nonpayment  thereof. 

The  customary  and  indiapeneable  evidence 
■of  apparent  authority  as  was  held  in  Bartel 
y.  Brown,  104  Wis.  493,  80  N.  W.  801,— pos- 
■•esMon  of  the  note, — Pulling  did  not  have, 
•>  Schafer  well  knew  wheo  he  parted  with 
the  money.  The  note  and  mortgage,  and  all 
the  papers  relating  thereto,  were  in  the  poa- 
•ession  of  appellant  at  New  York.  Schafer 
parted  with  his  money  upcm  the  mere  receipt 
■«f  Palling,  executed  in  the  name  of  his  land 
-company.  The  receipt  does  not  purport  to  be 
given  for  appellant,  and  tliei*  was  no  pre- 
.SO  L.  B.  A. 


tense  by  Fulling  that  he  wa«  acting  by  au- 
thority, except  what  was  inferable  from  the 

fa«t  that  he  assumed  to  act  in  the  matter. 
A«  was  well  said  in  Joy  v.  Vance,  104  Mich. 
07,  62  N.  W.  140,  if  Schafer  had  been  as  care- 
ful to  ascertain  the  authority  of  Pulling  aa 
appellant  was  to  guard  his  interest  by  keep- 
ing poseesuon  of  the  papers  relating  to  the 
loan,  no  one  would  have  suffered  by  Pulting'a 
dishonesty. 

Barlel  v.  Brown  rules  this  case  in  this  re- 
spect: The  note  not  being  in  Pulling's  pos- 
session  when  he  received  the  money,  such  re- 
ceipt was  not  in  fact  a  payment  to  appellant 
unless  Pulling  hod  actual  authority  to  rep- 
resent the  appellant  in  the  transaction.  The 
question  of  what  is  requisite  to  apparent  au- 
thority in  such  cases  received  careful  consid- 
eration in  the  Bartel  Case,  and  the  decision 
is  in  line  with  tbe  great  weight  of  judicial 
and  text-book  authority.  The  principle 
there  declared  must  be  considered  as  too 
firmly  established  to  be  open  to  reconsidera- 
tion. In  addition  to  the  authorities  cited  in 
the  Bartel  Case,  the  following  are  directly  in 
pointi  Ilgenfrite  v.  Mutiial  Ben.  L.  Ina.  Co, 
81  Fed.  Kep.  27 ;  Mutual  Ben.  L.  /na,  Co.  v. 
Miles.  81  Fed.  Rep.  32;  Cummingt  v.  HvrA, 
49  Mo.  App.  13»;  Murphy  V,  Barnard,  162 
Mass.  72,  3U  N.  E.  29 ;  Johnston  v.  MUwaukee 
A  W.  Invest.  Co.  46  Neb.  480,  64  N.  W.  UOOj 
Joy  y.  Vance,  104  Mioh.  97,  62  N.  W.  140; 
Trowbridge  v.  Ross,  103  Mich.  598,  63  N.  W. 
634;  Wilson  V.  CaMpbetl.UO  Micb.  630,  35  L. 
R.  A.  644,  68  N.  W.  278;  Church  Asao.  r. 
Walton,  1 14  Mich.  677,  72  N.  W.  998 ;  Baoon 
V.  Pomeroy,  113  Mich.  145,  76  N.  W.  324; 
Dexter  v.  Morrow,  76  Minn.  413,  79N.W.394; 
HoUinahead  v.  John  Stuart  £  Co.  3  N.  D.  36, 
42  L.  R.  A.  659,  77  N.  W,  80  ;  Randolph,  Com. 
Paper,  J  1*50,  and  coses  cited. 

There  is  very  little  conflict  in  the  evidence, 
and  it  is  not  contended,  as  we  understand  it, 
but  that  lie  facts  were  correctly  found  by  the 
trial  court  so  far  as  the  findings  are  confined 
to  what  was  said  and  done  by  the  parties. 
From  such  occurrences  and  the  nature  of  the 
business  Smith  was  employed  to  transact  for 
defendant,  the  trial  court  found  by  inference, 
as  a  fact,  that  Smith  was  given  authority  by 
appellant  to  employ  Pulling  to  transact  the 
busineai  done  by  him,  including  that  with 
Schafer;  and  further  conclud^  from  the 
facts,  as  a  matter  of  law,  that  Pulling  was 
the  appellant's  agent,  and  that  his  acts  were 
the  acts  of  the  appellant.  That,  as  we  un- 
derstand the  trial  court,  is  on  tbe  theory 
that  the  facts  found  indicate  that  Pulling 
vres  a  general  agent  of  defendant  and  as  such 
was  authorized  to  receive  payment  from 
Schafer,  such  act  being  within  the  scope  of  ' 
the  general  employment.  The  contest  on 
this  appeal  is  on  the  points  indicated. 

We  are  unable  to  agree  with  the  trial 
court's  conclusion  that  the  nature  of  appel- 
lant's relations  with  Smith  required  the  lat- 
ter to  employ  assistants  and  delegate  to  them 
authority  to  perform  the  important  branch 
of  the  business  of  the  agency  of  collecting 
and  remitting  money.  True,  an  agent  may 
employ  others  to  assist  him  in  the  pure!/ 
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ministcriftl  and  tmimpoTtant  detaila  of  his 
employment,  but  not  to  do  the  easentials  of 
the  t^ency,  involving  the  skill,  intelligence, 
TesponBibilitf,  and  judgment  that  is  a.t  the 
very  bottom  of  the  employment.  The  spe- 
cial confidence  reposed  in  the  agent  as  to 
such  matters  precludes  him  from  delegating 
his  trust  to  others  except  upon  some  express 
lioderstanding  with  his  principal.  Mediem, 
Agency,  3  110,  and  cases  cited. 

The  do<itrine  is  familiar  that  if  a  person 
be  intrusted  with  a  note  for  collectioo,  and 
the  debtor  resides  so  far  from  the  place  of 
business  of  sucb  person  that  he  cannot  con- 
veniently reach  such  debtor  so  as  to  properly 
■jid  pi'omptly  perform  the  service,  authority 
will  be  implied  that  such  person  may  fur- 
ward  the  note  to  a  collector  within  conven- 
ient reach  of  the  debtor  and.  perform  the 
■ervce  through  such  collector.  That  is  with- 
in the  general  rule  that  authority  to  an  agent 
to  do  an  act  includes  authority  to  use  the 
ucual  and  necessary  meane  to  effect  the  pur- 
poses of  the  agency. 

If  Smith  had  authority  in  this  case  to  col- 
lect the  DOt«  from  Schafer,  the  fact  that  he 
did  not  have  poseessioa  of  the  security  ef- 
fectually, prima  facie,  rebuts  the  theory  that 
he  had  authority  to  transfer  bis  trust  to 
Fulling,  because  such  possession  and  ability 
to  transfer  it  to  Pulling  was  indispensable  to 
eitable  Smith  to  clothe  Pulling  with  apparent 
authority  to  act  in  the  matter  and  to  en- 
force collection  of  the  debt,  if  Schafer  wpre 
to  stand  upon  hie  rights  or  even  act  as  a  rea.- 
•onably  careful   person   should. 

Having  come  to  the  conclusion  that  the 
facte  found,  from  which  the  trial  court  in- 
ferred authority  in  Smith  to  employ  Pulling, 
do  not  lead  to  such  inference,  cnnMistent  with 
legal  principles,  wo  might  decline  to  go  fur- 
ther. However,  we  liave  carefully  consid- 
ered the  ci re um stances  found  by  the  court, 
and  come  to  the  conclusion,  in  the  lif^ht  of 
the  law  applicable  thereto,  tha<t  they  do  not 
w&rrant  Uie  inference  that  Pulling  was  au- 
thorized by  Smith  to  collect  the  money  from 
Schafer.  We  cannot  say  therelationsbetween 
Btnith  and  Pulling,  and  the  manner  in  which 
they  conducted  business,  were  sufficient  to 
prevent  Smith  from  denying  Polling's  au- 
thority under  the  doctrine  of  estoppel,  be- 
cause there  la  no  finding  that  Schafer  knew 
ol  such  relation  and  course  of  business, 
neither  is  there  any  evidence  to  that  effect, 
as  before  indicated.  We  cannot  say  that 
Pulling  had  implied  authority  to  collect  the 
money  from  Schafer,  because  he  did  not  have 
possession  of  the  note  and  mortgage.  We 
oannot  say  that  the  facte  found  implied  ex- 
•  preee  or  actual  authority  to  Pulling  to  col- 
lect the  money  from  Schafer  because  such  a 
oonclusion,  against  a  person  who  exercises 
t3ie  precaution  to  protect  himself  from  fraud 
or  loss  by  keeping  possesaion  of  his  securi- 
ties, in  favor  of  another  who  claims  to  have 
extinguished  them  by  payment  to  such  per- 
son's agent,  within  the  great  weijjht  of,  if 
not  universal,  authority,  requires  strong  and 
eonvlnciug  evidence, — much  stronger  evi- 
dence than  tbe  ciTcumstanoei  found  to  exist 
fiO  L.  R.  A. 


in  this  cue.  A  review  of  &  few  of  the  eases 
a.lready  cited  will  demonstrate  the  correct- 
ness of  what  is  here  said. 

In  il\irphy  v.  Barnard,  162  Maes.  72,  38  K. 

E.  29,  cited  by  appellant's  counsel,  tbe  mort- 
gagee, a  lawyer,  having  assigned  the  note  and 
mortage,  by  consent  of  the  assignee  was  al- 
lowed to  retain  possession  thereof  for  the 
purpose  of  collecting  the  intereat  as  it  should 
fall  due.  Thereafter  the  mortgagor,  in  igno- 
rance of  the  assignment,  and  without  IcMW- 
ing  of,  hence  without  relying  upon,  the  mort- 
gagee's custody  of  the  securities,  and  at  a 
place  other  than  the  mortgagee's  office  where 
the  papers  were  kept,  mada  payments  to  the 
mortgagee  to  apply  on  the  principal  of  the 
debt,  which  pa^enta  the  mortgagee  em- 
bezzled. It  was  held  that  regardlesa  of  the 
hardship  to  the  mortgagor,  the  stringent 
rules  governing  the  handling  of  nef^Liable 
paper  required  the  court  to  hold  that  the 
mortgagor,  in  making  the  payment  to  the 
mortgagee  on  the  mere  aasumption  that  he 
was  Uie  owner  of  the  note,  bei^use  of  want 
of  knowledge  of  the  aAsignment,  did  not  pre- 
clude the  true  owner  of  the  -securities  from 
enforcing  the  full  payment  of  the  debt. 

In  Bromley  v.  Lathrop,  106  Mich.  4B2,  G3 
N.  W.  510,  ^e  assignor  of  a  mortgage,  who 
was  engaged  in  loaning  money  on  real  estate 
and  subsequent  to  the  assignment  associated 
others  with  him  in  carrying  on  the  s&me  busi- 
ness under  the  corporate  name  of  the  Michi- 
gan Mortgage  Company,  collected  the  semi- 
annu.^l  instalments  of  interest  on  the  mort- 
gage debt  for  about  nine  years,  once  in  the 
meantime  arranging  an  eztanaion  of  the  tjme 
of  payment  of  Uie  principal,  and  sent  sucb 
collections,  ae  made,  to  the  assignee  upon  re- 
ceipt of  the  interest  coupons.  The  mort- 
gagor did  not  know  of  the  asaignment  of  Uie 
mortgage,  and  the  assignee  did  not  know 
that  the  assignor  and  his  successor  assumed 
to  the  mortgagor  to  have  any  authority  o>ther 
than  to  receive  the  interest  payments  and  to 
remit  the  same  upon  receipt  of  the  cou- 
pons. At  the  maturity  of  the  debt,  the  se- 
curitim  being  in  the  hands  of  the  assignee, 
the  mortgage  company  demanded  payment  of 
the  note  of  the  debtor,  whereupon  he  paid 
the  same,  supposing  from  the  manner  in 
which  the  business  had  been  oonducted  for 
vears  that  it  wa«  the  true  owner  of  the  debt 
or  had  authority  to  oollect  it.  The  court 
held  that  there  was  no  ground  for  «  oonctn- 
sion  that  the  assignee  of  the  mortage  gave 
to  the  mortgage  company  either  general  or 
spe<nai  authority  to  reoMve  the  money  for 

In  ChwoK  Aaao.  t.  Wo»o«,  114  Mich.  BT7, 
72  N.  W.  998,  the  Michigan  Mortga^  Com- 
pany WHS  aga.in  the  mischief-maker.  A  long 
correspondence  between  one  Bissetl  and  the 
nrortgage  company  was  received  in  evidence. 
very  much  the  same  as  in  this  case,  showing 
that  Bissell,  as  agent,  made  a  large  number 
of  mortgage  loans  through  the  mortgage 
company,  the  business  covering  a  ooneider*- 
ble  period  of  time,  and  that  the  Qom)ian^ 
made  all  collections  ot  Interest  on  and  princi- 
pal of  the  loana,  and  remitted  the  same  to 
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Bissell  fta  ittcli  internt  and  princtpal  becuue 

due;  that  the  compBiDy  received  express  di- 
rections from  Bissell,  from  time  to  time,  or 
the  papers  were  sent  to  it  for  delivery  on  pay- 
ment of  the  monej.  Tbe  mortgage  company 
collected  the  interest  on  the  loan  in  question 
aa  occasion  required  t.tti  in  the  end  oollected 
tbe  principal  without  any  cipresa  directions 
to  do  to,  assuming  to  have  genersJ  charge  of 
the  Ri^ell  loans,  and  without  having  posses- 
■ion  of  tho  note  and  mortgage.  The  mort- 
gagor made  the  payment,  ia  ignorance  that 
the  mortgage  and  the  debt  secured  thereliy 
had  been  assigned,  euppoeing  that  the  mort- 
gage company  was  tbe  owner  thereof.  The 
court  held  that  such  facta  did  not  establish  a 
general  ogcncy  in  the  mortgage  company  to 
collect  the  principal  of  the  BisHll  loans  or 
of  the  one  in  question. 

The  cnse  before  us,  like  those  above  re- 
ferred to,  and  many  more  that  might  be 
cited,  is  one  of  great  hardship  to  respondent 
and  his  vendor.  If  there  were  a  way  by 
which  they  oould  be  protected,  oonsistently 
with  established  legal  principles,  tbe  court 
woald  gladly  do  so.  It  is  plain  that  one  of 
two  partjes  must  suffer  from  tbe  dishonesty 
of  Fulling.  The  court  cannot  determine 
which  one  must  bear  the  burden  by  the  stand- 
ard of  which  caji  beet  bear  the  looa,  but  must 
be  guided  by  the  law  governing  such  situa- 
tions. Appellant  used  the  precaution  to 
keep  possession  of  his  securities,  tbe  indis- 

Cnsable  evidence  of  implied  authority  to  col- 
■t  the  mortf^ge  d^L    No  expreas  direc- 


tion was  given  to  Pulling,  by  anyone,  to  make 
the  collection,  and  he  had  no  general  authori- 
ty covering  the  subject.  There  is  certainly 
oo  definite  evidence  that  he  was  in  the  habit 
of  collecting  the  principal  of  appellant's 
loans  without  express  direction  to  do  so,  or 
possession  of  the  securities.  He  did  not,  by 
anything  he  said  or  did  at  the  time  the  pay- 
ment waa  made  by  Schafer,  indicate  to  him 
that  he  was  acting  under  the  direct! one  ol 
appellant  or  Smith.  He  was  responsible  to 
Smith  for  the  payment  of  interest  on  the 
debt,  and  his  dosine  up  of  the  transactions 
with  Schafer,  upon  default  being  made  in  the 
first  instalment  of  interest,  wiOiout  the  op- 
tion to  declare  the  princip&l  of  the  debt  due 
being  exercised  by  the  owner,  indicates  that 
he  was  acting  to  save  himself  rather  than  to 
save  Smith  or  appellant,  or  to  perform  an 
authorized  service  for  them  or  either  of 
theoi.  His  position  enabled  bim  to  impose 
on  Schafer  by  obtaining  the  latter'i  money 
without  a  surrender  of  the  note  and  mort- 
gage, simply  because  Schafer  neelected  to  in- 
sist on  such  surrender  before  making  the  pay- 
meoL  The  penalty  of  such  n^ligenc'e  must 
rest  upon  tbe  one  who  was  at  fault.  The 
nnsfortune  cannot  b«  shifted  to  appellant, 
who  rightfully  relied  on  the  poaeeesion  of 
his  securities  for  collection. 

The  judgment  of  the  Ctroutt  Court  ia  re- 
oBTsed  and  the  cause  remanded  with  direc- 
tions to  reader  judgment  dismissing  the  oom- 
plaint,  with  costs. 


UMITED  STATES   CIRCUIT  COURT  OP  APPEALS.  NINTH  CIRCUIT. 


Re  FIXEN  *  COMPANY,  Bankrupts. 


MARSHAU.   FIELD   As    COMPANY. 

(43  C  a  A.  B64,  102  Fed.  Hep.  Z9S.) 

1.  Tb«  wayM«>t  of  moHsy  by  an  Inaol- 
Tent  to  an  aaaecBred  oredltor,  1b  tbe 
ordlnarr  oonrse  of  business,  Is  a  traas- 
fer  ol  prapertT  within  tbe  meaning  of  Ibe 
bankruptcj  act  1SS8.  i  eOa,  providing  that 
a  pervoD  ihaJl  be  deemed  to  have  (tven  a  pref. 
erence,  If,  belni  iDsolvent,  be  nialres  a  trans- 
fer of  anr  of  bis  propectr  the  effect  of  which 
will  bs  to  enable  any  one  of  his  creditors  to 
obtain  a  Kreater  percentsge  of  his  debt  tbsn 
anj  other  of  atich  creditors  of  the  same  class. 

B.  A  eredltop  ivbo  bas  received  as  »- 
lavrfal  ppefereace  bx  payiiieDt  from 
aa  iBsolTeat  wltbla  four  months  before  his 
adIudicaClon  In  bankruptcj  caimat  be  allowed 
to  elsim  for  tbw  balance  of  bis  account  with- 
out ■nrrenderinE  his  preference  sa  required 
b7  bsnkniptcr  act  18S8.  |  CTff,  aJtboogh  be 
received  the  parmoit  In  tbe  regular  eonras 


of  badness,  without  knowledge  of  tbs  debt- 
or's Insolvencr,  and   continued   to   sell  bin 

iiuj  21,  laoo.) 

APPEAL  by  the  bankruptcy  tmstee  of 
fixen  A  Company  from  a  judgment  of 
the  District  Court  of  the  United  States  for 
tbe  Southern  District  of  California,  allow- 
ing a  claim  upon  assets  in  bis  hands  of  Mar- 
shall rield  &  Company  which  was  alleged 
to  have  received  a  preferential  payment  so 
as  to  be  diaentitled  to  further  participation 
in  the  assets  in  the  hands  of  tbe  trustea. 
Renerted. 

Before  Qilbert,  Ro$»,  and  V orroio.  Circuit 

Statement  by  Morrow,  Circuit  Judge: 
This  cause  comes  before  this  court  upon 
the  alleged  error  of  the  district  court  for  the 
BOiithem  district  of  California,  sitting  as  a 
court  of  bankruptcy,  in  allowing  the  claim 
of  Marshall  Field  ft  Co.  against  the  estata 
of  Fixen  &  Co.,  bankrupts.  It  appears  that 
on  May  2S,  1699,  Fixen  &  Co.  were  indebtad 


Nora. — As  to  what  coostltotes  as  unlawful 
prefereDce,  see  Berger  v.  Tarreliaann  (N.  Y.> 
12  L.  B.  A.  808.  Contra,  see  Akers  v.  Rowan 
(8.  C.)  10  L.  R.  A.  TOSi  Cntter  T.  Pollock  (N. 
ML.R.  A. 


D.)   2S  L.  B.  A.  3T7;   Bsndwich  Mfg.   Co.  t, 

Hal  (8.  D.)  24  L.  K.  A.  D34;  If 

<N.  T.)  1(  L.  B.  A.  108. 
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to  Mftrabill  Field  i  Co.,  appellMi  herein,  in 

the  sum  of  $745.01  for  merchandise  sold  and 
delivered  to  said  Pixen  ft  Co.  by  the  appel- 
lees, and  that  od  that  iaj  the  appeUecs  re- 
ceived from  Fixen  A  Co,,  in  the  ordinary 
course  of  businesB,  the  sum  of  $428.46  on 
account  of  said  indebtedness,  leaving  a  bal- 
ance of  $317.16  still  due  the  appellees. 
Shortly  thereafter  the  appellees  again  sold 
nierchnndise  to  the  said  Fixen  t  (5».  to  the 
■mount  of  S23S.50,  making  a  total  indebted- 
ness of  SSJB.Cfl.  It  has  been  shown  that 
Fi^en  A  Co.  were  insolvent  on  May  29,  1890, 
when  they  made  the  payment  on  account  to 
the  appellees,  and  that  said  payment  was 
made  nithin  four  months  of  the  tiling  of  the 
petition  in  bankruptcy.  The  court  below  al- 
lowed the  claim  of  appellees,  as  creditors  of 
the  bankrupts,  for  $549.66.  The  trustee  of 
the  bankrupt  estate,  appellant  herein,  ob- 
jected to  this  allowance  upon  tbe  ftround 
that  the  bankrupts  had,  while  insolvent, 
given  a.  preference  to  the  claimants,  Mar- 
shall Field  &.  Co.,  by  said  payment  on  ac- 
coimf ;  that  said  claimants  had  not  surren- 
dered any  portion  of  said  payment  to  the 
bankrupt  estate  or  to  the  trustee  thereof, 
and  the  enforcement  of  anid  transfer  and 
payment  would  give  to  said  claimants  a 
greater  percentace  of  their  debt  than  to  oth- 
er creditors  of  the  same  class.  Upon  this 
contention  the  trustee  brings  the  matter  to 
this  court,  and  asks  for  a  reversal  of  the 
judgment  of  the  court  below. 

3fr.  E.  T.  Dnnnlikg,  for  appellant: 

A  creditor  who  has  received  nn  advantaffe 
and  wi'ihes  to  avail  himself,  at  his  own  elec- 
tion, of  the  benellta  of  tbe  bunkruptcy  act, 
to  get  a  further  advantage  from  the  bank- 
rupt estate,  should,  in  e<|nity  and  fair  deal- 
ing, first  surrender  the  advantage  he  has 
already  recfived,  before  being  allowed  to 
pro-rate  with  the  other  creditors  who  have 
not  received  such  advantage  from  the  insol- 
vent debtor. 

SCrobH  &  W.  Co.  v.  ffnosf.  !)!)  Fed.  Rep. 
409,  1  N.  B.  N.  403 :  Re  Fort  Wayne  Elec- 
tric Corp.  36  Fed.  Rpp.  SOS;  Re  Conkaim, 
97  Fed.  Ttep.  1)23.  2  N.  B.  N.  Hep.  143;  Re 
Wi*e,  2  N.  n.  N.  Rep.  151 :  Ixiveland.  Bank- 
rnntcy.  257;   Collier.  Bankruptcy,  285. 

It  is  to  be  assumed  that  words  and  phras- 
es are  used  in  their  popular  and  common  ac- 

23  Am.  t  Ene.  Enc.  Law,  pp.  298,  290; 
Sedjfw.  Stat.  4  Conat.  L.  2.11 ;  Cooley.  Const. 
Lim.  1B7;  Woodhury  v.  Rerrji,  18  Ohio  St. 
462:  Goe  v.  Laiprence.  1  El.  ABI.  B16:  King 
T,  Barham,  8  Bam.  k  C.  90;  Attj/.  Oen.  v. 
Locfcwood,  9  Mees.  ft  W.  305;  Qardner  v. 
CoUim,  2  Pet.  93,  7  L.  ed.  350;  Breioer  v. 
Bloagher,  14  Pet  17B,  10  L.  ed.  408;  PeopU 
(IT  rel.  Hall  v.  Green  County  Svpera.  13  Abb. 
N.  C.  424. 

The  considerations  of  evil  and  hardship 
may  properly  exert  an  influence  in  giving  a 
construction  to  the  statute,  when  its  lan- 
guage is  ambieuouB  or  uncertain  end  doubt- 
ful, nnt  when  it  is  plain  and  eKpHcit. 

Sutherland,  Stat.  Constr.  f  324;  Coiling 
T.  Carman,  5  Md.  SOS;  Johnton  v.  Hudnon 
60  L.  R.  A. 


Rivi^  a.  Go.  48  N.  y.  456;  Dudley  v.  Res- 
notdt,  1  Kan.  285. 

Jfr.  I.  B.  JohnatoD  also  for  appellant 
ili^mirB.  Charles  Udell,  Ih  X»  SbeltoB, 
id  H.  Q.  W.  Dinkelapiel,  for  appellee: 
The   lawmakers    did    not    use   the   words 
"t'.-ansfer  of  property"  to  indicate  the  ordin- 
ary payment  of  money  in  the  usual  course 
of  business. 

Re  Piper,  2  N.  B.  N.  Rep.  8. 
The  whole  act  must  be  construed  togeth- 
er, and  such  construction  shows  the  inten- 
tion of  the  legislature  to  protect  and  not 
prohibit  the  doing  of  business  in  the  ordin- 
ary and  usual  course. 

It  is  not  the  mere  legaJ  sense  of  a  word  in 
a  statute  which  shall  be  looked  to,  but  the 
apparent  intention  of  the  whole  statute,  the 
subject-matter,  the  effects  and  oonsequen- 
--  and  the  reason  and  spirit  of  the  law. 
■oofc  V.  Peopli^B  Nat.  Bank,  29  Wise.  30. 
60  N.  T.  Supp.  309;  Tiffany  v.  Lucaa,  15 
Wall.  421,  21  L.  ed.  198. 

.Vt.  Henry  Aoh,  amicus  ouria. 

Morrow,    Circuit    Judge,    delivered    the 

opinion  of  the  court: 

The  question  to  be  determined  in  this  case 
is  whether  a  payment  made  on  account  by 
an  insolvent  debtor,  in  the  ordinary  coarse 
of  business,  ^vithin  four  months  prior  to 
adjudication  in  bankruptcy,  where  it 
does  not  appear  that  the  creditor  receiving 
the  payment  had  reasonable  cause  to  believe 
that  it  was  intended  as  a  preference,  rooati- 
tutes   a   preference,   under   the   bankruptcy 

:.  that  will  prevent  the  allowance  of  the 

editor's  claims  for  the  balance  of  the  ac- 
count. Section  60  of  that  act  provides  (30 
Stat  at  L.  562,  chap.  G41)  :  "la)  A  per- 
son shall  be  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,  he  has  procured  or 
suffered  a  judf^ent  to  be  entered  against 
himself  in  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  ef- 
fect of  the  enforcement  of  sneh  a  judgment 
or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debts  than  any  other  of  such  creditors  of 
the  same  class." 

It  has  been  questioned  whether  a  payment 
of  money  in  the  ordinary  course  of  business 
can  be  considered  a  transfer  of  property.  In 
i  1  of  the  same  act,  however,  the  word 
"transfer"  is  defined  aa  includinj;  "the  sale 
and  every  other  and  different  mode  of  dis- 
posing of  or  parting  with  property,  or  the 
possession  of  property,  absolutely  or  condi- 
tionally, as  a  payment,  pledge,  mortgage. 
gift,  or  security."  As  the  word  "property" 
is  legally  understood  to  include  every  cla^s 
of  acquisitions  which  a  man  can  own  or 
have  an  interest  in,  it  must  certainly  cover 
money;  and  the  payment  of  money,  there- 
fore, by  an  insolvent  to  an  unsecured  credit- 
or within  the  statutory  period  must  be  con- 
sidered a  transfer  of  hia  property,  consti- 
tuting a  preference,  under  g  60a  of  the  act 
of  bankruptcy,  the  enforcement  of  which 
transfer  would  allow  one  creditor  to  obtain 
a  greater  percentage  of  hie  debt  than  any 
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otber  creditoTf  of  tha  SMue  clau.  How  Is 
■uuli  preference  to  be  dealt  withT 

SutMli-riaion  "b"  of  9  SO  of  the  Bame  act 
providee:  "If  a,  bankrupt  shall  bave  given 
»  preference  within  four  roontha  before  the 
filing  of  a,  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and 
the  person  receiving  it  or  to  be  benefited 
thereby,  or  hie  agent  acting  therein,  shall 
have  bad  reasonable  cause  to  belipve  that  it 
■was  Intended  thereby  to  give  a  preference, 
it  sball  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  ita  value  from 
auch  person." 

It  is  not  contended  that  the  appellees 
herein  believed  or  had  any  knowledge  that 
-the  pftymont  from  the  bankrupt  was  intend- 
ed to  give  to  them  a  preference,  or  that  it 
would,  in  effect,  be  a  preferential  transfer. 
The  trustee  could  not,  therefore,  recovor 
upon  the  ground  stated  in  subdivision  "h." 
But  the  bankruptcy  act  provides,  in  t  STfl, 
tbat  "the  claims  of  creditors  who  have  re- 
ceived preferences  shall  not  be  allowed  un- 
less auch  creditors  shall  surrender  their 
preferences."  The  appellees  have  not  sur- 
rendered their  preference,  yet  seek  to  have 
their  claim  allowed  for  the  balance  due  them 
from  the  bankrupt,  upon  the  contention  th>it 
they  received  the  payment  from  the  bank- 
rupt in  good  faith,  without  knowledge  of  its 
insolvency,  continued  to  sell  goods  to  the 
bankrupt  lirm  in  the  usual  course  of  busi- 
nesa,  and  that  the  acceptance  of  said  pay- 
ment on  account  should  not  be  held  as  a 
preference  which  would  prevent  the  allow- 
ance of  their  claim.  In  the  former  bank- 
ruirtcy  act  of  1S67,  the  belief  of  the  credi- 
tor aa  to  the  intention  of  the  debtor  in  giv- 
ing a  preference  was  considered,  when  the 
■nrrender  of  such  preference  was  required. 
In  aection  28  it  was  provided:  "Any  per- 
son who  .  .  .  shall  have  accepted  any 
preference,  having  reasonable  cause  to  be- 
lieve that  the  aame  waa  made  or  given  hy 
the  debtor  contrary  to  any  provision  of  this 
act,  ahall  not  prove  the  debt  or  claim 
.  .  .  until  he  ahall  have  firat  surrendered 
to  the  assignee  all  property,  money,  benelit, 
or  advantage  received  hy  him  under  such 
preference." 

But  in  the  act  of  1SD8  Ckmgress  omitted 
from  3  57j;  any  reference  to  cause  for  belief 
on  the  part  of  the  creditor,  and  stated  in 
concise  and  unmistakable  terms  that  "the 
claims  of  creditors  who  have  received  pref- 
erences ahall  not  be  allowed  unless  auch 
creditors  shall  surrender  their  preferences." 
It  is  evident  that  the  purpose  or  intent  of 
the  parties  in  giving  or  receiving  a  prefer- 
ence waa  not  intended  to  be  considered  in 
this  section,  but  the  effect  of  the  preference 
in  the  benefit  or  advantage  which  it  would 
give  to  one  creditor  over  another.  No  pen- 
alty is  imposed  on  the  creditor  by  the  sec- 
tion, hut  merely  an  option  on  the  part  of  a 
creditor  who  has  received  a  preference  to 
keep  what  he  has  received,  and  take  no  divi- 
dends from  the  bankrupt's  estate,  or  to  sur- 
render his  preference  and  share  equally 
with  the  other  creditors  in  the  di'itribation 
of  the  estate.  The  fundamental  principle 
60  L.  R.  A. 


of  the  act  Is  &  real  and  effectual  equality  in 
the  distribution  of  the  bankmpt  estate. 
Lowell,  Bankruptcy,  p.  43.  In  the  disposi- 
tion of  property  among  creditors,  equally 
ia  equity,  international  Bank  v.  Sherman, 
10)  U.  8.  403,  iOa,  25  L.  ed.  860,  8BT.  To 
accnmplish  the  purpose  of  the  atatute,  the 
court  esercises  its  equitable  jurisdiction  in 
dealing  with  preferences.  The  right  to  pre- 
fer creditors  la  an  infirmity  still  remaining 
in  the  body  of  the  common  law.  It  is  con- 
trary to  the  letter  and  spirit  of  the  maxim 
that  equality  is  equity.  J.  W.  Butter  Paper 
Co.  V.  BobhiTiB,  151  111.  632,  38  N.  E.  153; 
11  Am.  k  Eng.  Eno.  Law,  2d  ed.  p.  180.  In 
thiq  view  of  the  scope  and  purpose  of  the 
act,  it  certainly  cannot  be  considered  inequi- 
table to  require  one  who  has  received  an  un- 
due portion  of  the  estate,  no  matter  if  in- 
nocently, to  auirender  that  advantage  befora 
participating  in  further  distributions  of  the 
estate  with  those  who  have  not  received  auch 
prciference.     Collier,   Bankruptcy,   p.   288. 

It  is  urged  very  earnepitly  on  behalf  of  the 
appellees,  and  by  counsel  who  have  appeared 
as  omici  curia:,  that  this  interpretation  of 
the  act  will  be  disastrous  to  credit;  that  It 
will  unsettle  business,  and  render  mercan- 
tile transactions  so  uncertain  and  insecure 
that  the  country  at  large  will  suffer  by  it. 
It  is  further  contended  that  Congress  did 
not  intend  by  this  act  to  interfere  with  <»■ 
disturb  the  ordinaiy  course  of  business  of 
the  country;  and.  in  support  of  a  construc- 
tion of  the  statute  that  will  avoid  such  sup- 
posed consequences,  numerous  authorities 
are  cited,  which  may  be  summed  up  in  the 
rule  that  ''statutes  will  be  construed  in  the 
most  benclicial  way  which  their  language 
will  permit,  to  prevent  absurdity,  hardship, 
or  injustice."  Sutherland,  Stat.  Constr.  $ 
324.  The  Arat  observation  pertinent  to  the 
consideration  of  this  rule  is  that  the  prov- 
ince of  construction  lies  wholly  within  the 
domain  of  ambiguity.  Hamilton  v.  Bath- 
hone.  175  U.  S.  414,  421,  44  L.  ed.  219,  221, 
20  Sup.  Ct.  Rep.  155.  It  must  therefore  ap- 
pear that  the  statute  is  ambiguous,  and 
thus  open  to  construction.  "The  considera- 
tions or  evil  and  hardship  may  properly  ex- 
ert an  influence  in  giving  a  construction  to 
a  statute  when  its  language  is  ambiguous  or 
uncertain  and  doubtful,  but  not  when  it  is 
plain  and  e^plicit.  The  same  may  be  said 
of  the  consideration  of  convenience,  and.  in 
fact,  of  any  conscqueneea.  If  the  intention 
is  expressed  so  plainly  as  to  exclude  alt  con- 
troversy, and  is  one  not  controlled  or  af- 
fected by  any  provision  of  the  Constitution, 
it  Is  the  law,  and  courts  have  no  concern 
with  the  elTccta  and  consequences.  Their 
bimple  duty  is  to  execute  it."  Sutherland, 
Stat.  Constr.  {  324.  That  the  bankrupt  act 
is  anibiguouE  .and  uncertain  in  many  of  its 
provisions  cannot  be  denied.  But  we  are  of 
the  opinion  that  the  particular  provisions 
uuder  consideration  are  reasonably  clear 
and  certain.  Section  57g  provides  that  the 
claims  of  creditors  who  have  received  "pref- 
erencea"  shall  not  be  allowed  unless  sucli 
I  creditors  shall  "urrender  their  "preferen- 
ces."   There  is  no  ambiguity  in  this  prori- 
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■ion,  and  no  nncertafntj  •«  t«  Ita  purpoae. 
When  a  creditor  prcsente  k  boiUL  fiae  claim 

agninst  the  bankrupt  estate,  the  question  to 
be  determined  is,  Has  the  creditor  received 
a  "preference"  in  bis  dealings  with  the  banlt- 
ruptl  If  tie  has,  the  olaim  cannot  be  r.I- 
lowed.  If  he  has  not,  it  must  be  allowed. 
Then  the  question  srisee,  What  is  the  mean- 
ing of  the  word  "preference!"  If  we  turn 
to  i  eoa,  WB  Qnd  the  word  "preference"  de- 
fined, and  it  is  there  declared  to  mean  n 
transfer"  by  the  bankrupt  "of  any  of  his 
property,"  where  the  effect  of  the  enforce- 
ment of  such  a  "tranafer"  will  be  to  enable 
any  one  of  his  creditora  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of 
auch  creditors  of  the  aame  claas.  This  deQ- 
nition  fits  very  olotely  into  {  6T9,and  points 
out  etill  mora  distinctly  tha  preferred 
claims  that  are  disallowed.  But,  to  under- 
stand accurately  tie  character  of  the  trans- 
action that  will  asjount  to  a  preference,  we 
must  look  for  the  meaning  of  the  words 
"tranefer  o(  property."  Thia  meaning  is 
found  in  para^aph  2E  of  {  I  of  the  act, 
where  a  "payment  is  explicitly  made  one 
of  the  metjiods  of  transferring  property. 
With  respect  to  the  question  under  consid- 
eration, the  statute  itself  has  furnished  us 
with  this  information;  (1)  That  a  pay- 
ment of  money  is  a  transfer   of  property; 

(2)  a,  transfer  of  property  by  an  insolvent 
debtor,  whereby  nis  creditor  obtains  a 
greater  percentage  of  his  debt  than  any . 
other  creditor  of  his  class,  Is  a  preference; 

(3)  '31  claim  of  a  creditor  who  has  received 
a  preference  shall  not  be  allowed,  unless 
■uch  creditor  shall  surrender  his  preference. 
The  word  "preference,"  as  used  in  paragraph 
2  of  S  3a,  and  in  f  60b,  has  no  otJier  mean- 
ing than  that  declared  in  {  QOo.  It  is  true 
that  in  those  other  sections  a  preference 
qualified  by  certain  other  conditions  produ- 
ces other  consequences,  hut  the  consequences 
dearly  follow  from  the  other  conditions,  and 
not  from  any  different  meaning  attached  to 
the  word  "preference." 

It  is  to  be  further  observed  that  the  con- 
atruction  which  the  appellees  give  to  B  67,7 
is  the  same  as  was  j:iren  to  S  23  of  the  act 
of  March  2,  1807  (14  Stat,  at  L.  617,  623, 
chap.  176).  But  in  that  section  it  was  pro- 
vided that  the  creditor  should  not  prove  his 
claim  if  be  had  accepted  a  preference,  "hav- 
ing reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor"  contrary 
to  the  provisions  of  that  act,  until  he  had 
surrendered  the  preference.  This  construc- 
tion would  require  that  the  creditor's  claim 
should  be  allowed  under  the  present  act,  un- 
less it  should  be  established  that  the  credi- 
tor had  reasonable  cause  to  believe  that  the 
piefercnce  was  made  or  given  by  the  debtor 
contrary  to  the  provisions  of  the  act  To 
give  the  act  this  construction,  we  must  do 
that  which  Congress  has  failed  to  do, 
namely,  interpolate  the  qualifying  provision 
of  the  former  act.  This  we  cannot  do.  As 
waa  said  by  the  Supreme  Court  in  Interna- 
twnal  Bunk  v,  tikeiynan.  101  U.  8.  403,  40(i, 
25  L.  ed.  SCR,  807:  "We  cannot  interpolate 
what  is  claimed.     Such    a    function    is  be- 


yond the  (pherc  of  our  power  and  duty.    It 
is  our  bUBineas  to  execute  the  law  as  we  find 

it,  and  not  to  make  or  modify  it." 

But,  assuming  that  this  reference  to 
different  provisions  of  the  present  act,  and 
the  comparison  made  with  the  corresponding 
provisions  of  the  former  act  to  ascertain  the 
nieaJiing  of  the  statute,  demonstrate  that  it 
is  open  to  construction,  what  follows?  Aa 
we  have  read  the  act,  is  its  meaning  absurdt 
No  such  claim  is  made,  and  could  not  be  sus- 
tained if  urged.  Does  this  meaning  or  in- 
terpretation of  tha  act  work  hardship  or  in- 
justice! It  is  claimed  that  it  does,  and 
that,  by  interfering  with  the  ordinary  trans- 
actions incident  to  trade  upon  credit,  the 
administration  of  the  law  as  thus  inter-. 
pretad  will  destroy  the  buainess  of  the  coun- 
try. This  is  by  no  means  dear.  The  credi- 
tor is  not  compelled  to  surrender  a  pavment 
made  to  him  on  account,  in  the  ordinary 
course  of  business,  unless  be  has  reason  to 
believe  that  hii  debtor  is  insolvent,  and  that 
the  payment  is  a  preference.  If  the  credi- 
tor IS  innocent  in  the  transaction,  he  has 
his  option  to  retain  the  payment  and  waive 
his  claim  to  the  balance  of  the  account,  or  he 
may  surrender  the  payment  and  present  his 
claim  for  the  whole  account.  lie  will  do 
that  which  will  be  to  his  best  interest,  and 
his  loss,  in  any  event,  will  be  one  of  de<^ee. 
It  is  a  well-known  fact  that  the  credit  sys- 
tem of  trade  has  its  limitations  and  restric- 
tions adjusted  as  far  as  possible  to  the  con- 
tingencies of  loss  by  insolvency,  and  that  the 
possibility  of  insolvency  and  its  attending 
losses  is  a  continual  factor  in  the  ordinary 
business  of  the  country,  which  the  iMnkrupt 
act  is  expected  to  adjust  and  equalixe 
among  all  creditors  by  an  equitable  and  just 
distribution  and  settlement  of  the  insolvent 
estate.  It  would  seem,  therefore,  that,  in- 
stead of  destroying  businees.  the  interpreim- 
tion  we  give  to  the  act  will  be  to  the  advan- 
tage of  legitimate  credit,  in  placing  all 
creditors  as  nearly  as  possible  on  an  equal 
footing.  Thia  view  of  the  statute  has  been 
taken  in  the  following  cases,  in  which  the 
question  now  under  consideration  has  been 
fully  and  ably  considered:  fifrobcl  it  ir. 
Co.  v,  A'nost,  99  Fed.  Kep.  409,  I  N,  B.  N. 
403;  Re  Conhaim,  97  Fed.  Bep.  923;  Re 
Wise,  2  N.  B.  N,  Rep.  151.  In  the  case  of 
VolufabM  Eleotrie  Co.  v.  Warden,  39  C.  C. 
A.  682,  09  Fed.  Bep.  400,  3  Am.  B.  R.  £34, 
the  circuit  court  of  appeals  for  the  seventh 
circuit  reaches  the  same  conclusion.  I'he 
Ft.  Wayne  Electric  Company,  being  indebted 
to  the  Columbus  Electric  Company,  gave 
three  notes  covering  the  indditedne^,  ma- 
turing upon  various  dates.  After  the  ma- 
turity of  the  first  note  the  creditor  received 
from  the  debtor  a  partial  payment  thereon, 
in  the  regular  course  of  business,  and  with- 
out reasonable  cause  to  believe  that  the 
debtor  waa  insolvent,  and  without  an  intent 
to  obtain  an  unlawful  preference.  Shortly 
afterwards  involuntary  proceedings  were 
instituted  against  the  debtor  by  other  credi- 
and  it  was  adjudged  bankrupt.     The 
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'diatrict  oonrt  ordered  that,  if  the  said  credi- 
-tor  should  Burreuiier  to  the  trustee  the  sum 
received  from  the  debtor  as  a  partial  pay- 
ment, then  the  full  amount  of  its  claim 
would  be  allowed  as  an  unsecured  claim, 
'but,  upon  the  refusal  of  the  creditor  to  re- 
ray  said  amount,  ita  claim  should  be  disal- 
lowed and  expunged  from  the  list  of  claims 
upon  the  trustee.  The  case  was  appealed  to 
the  United  States  circuit  court  of  appeals. 
Id  expressing  the  opiuion  of  the  court,  after 
discussinu  rhe  sectiona  of  the  act  herein  con- 
•trued,  JuiJp^e  Jenkins  said:  "The  bankrupt 
liere  intended  Vt  prefer  the  appellant,  in  the 
■ense  that,  while  inEolvent,  it  sought  to  give 
•Jt  advantage  over  other  creditors.  It  was 
received,  to  be  sure,  innocently,  and  with- 
out knowledge  of  that  intent,  but  the  pay- 
ment none  the  less  worked  a  preference.  It 
fpive  to  the  appellant  an  undue  advantage 
over  other  creditors,  and,  while  the  act  will 
not  permit  a  recovery  by  the  trustee  of  the 
payment  because  it  was  received  innocently. 


it  none  the  less  remains  that  the  meanins  of 

the  act  is  that,  if  the  appellant  seek  furtner 
payment  out  of  the  estate  of  the  bankrupt, 
he  shall  share  equally  with  other  creditors 
with  respect  to  his  claim.  That  can  only  ba 
accomplished  by  a  surrender  of  the  prefer- 
ence received  as  a  condition  of  further  pay- 
ment out  of  the  bankrupt  estate.  This  con- 
struction, as  wo  think,  works  out  the  high- 
est equity  between  creiiitorg.  It  may  be  dif- 
ficult to  reconcile  the  various  phrases  used 
in  the  act,  but  the  construction  which  we 
place  upon  the  section  gives  to  the  language 
therein  employed  ita  natural  meaning," 

This  opinion  expresses  our  views  upon 
this  subject. 

The  judgment  of  the  DUtrict  Court  is  re- 
Dersed,  and  the  cause  remanded  to  said 
court,  with  directions  to  dinallow  the  entire 
claim  of  Marshall  Field  A  Co.,  and  expunge 
it  from  the  list  of  claims  against  the  baak- 


{103  Fed.  Bep.  2S1.) 

1.  The  falae  Aea  lorn  ■!  Ion  of  WMb- 
ftoarda  lu  "■lnmlnBin"  whea  the  metal 
osed  on  them  Is  ilnc  does  not  constitute  un- 
iBwfnl  competltloD  aKBlnst  a  manutacturer  of 
aluminum  wsshboards.  who.  b;  virtue  o!  a 
monoiMiT  Id  tbe  supply  of  that  metal,  Is  the 
only  per«on  who  does  or  can  turolih  such 
articles,  where  there  Is  ua  altempt  to  repre- 
sent the  line  boards  as  those  ol  bis  mnnu- 

■.  The  latenllon  to  adopt  ■  vrord  ■■  a 
trsdMBBFic  prior  to  Its  actual  use  In  the 
manufacture  and  sale  of  articles  gives  no 
tiKht  as  ageinit  othen  who  ass  the  word  In 


(Jnlr  IS,  IMO.) 

1  PPEAL  by  complainant  from  &  deore«  of 
^  the  Circuit  Court  of  the  United  SUtes 
for  the  Eastern  District  of  Michigan,  North- 
-«m  Division,  in  favor  of  defendant  in  a 
suit  to  enjoin  alleged  un]a.wful  oompetitlon 
In  trade.     Afflrmed. 

The  fact^  are  stated  in  the  opinion. 
Before    Taft,    Lttrton,  and    Day,  Circuit 
Judges. 

ifesars.  CIiTiat7  M  Ohilwtj,  for  appel- 
lant: 

Malice  is  a  matter  to  be  isferred  from  ths 
tacts. 

Le  Page  Co.  t.  Ruasia  Cement  Co.  IT  L. 
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R.  A,  364,  2  C.  C.  A.  656,  El  Fed.  Eep.  941, 
B  U.  S.  App.  112. 

Proof  of  actual  fraud  is  unnecessary. 

Ooffeen  v.  Brunton,  4  McLean,  516,  Fed. 
Caa.  No.  2,94S;  McLean  v.  Fleming,  BO  U. 
S.  246,  24  L.  ed.  82S;  MaCann  r.  Anthony, 
38  Off.  Gaz.  333;  itilUngton  v.  Fom,  3  Myl. 
4  C.  33B;  ?^.  K.  Fairbank  Co.  v.  K.  W.  Belt 
Mfg.  Co.  23  C.  C.  A.  654.  46  U.  S.  App.  190, 
77  Fed.  Rep.  869. 

Defendant,  having  failed  to  obtain  a  sup- 
ply of  aluminum,  falsely  marked  zinc  board* 
"aluminum,"  thus  gaining  sales  for  itself, 
through  fraud,  which  it  had  failed  to  gain  by 
fair  dealing,  and,  at  the  same  time,  as  » 
consequence  of  the  fraud,  giving  the  market 
the  impression  that  aluminum  was  no  better 
than  zinc  for  the  purpose.  So  that,  as  haa 
actually  happened,  when  the  rival  should 
come  on  the  field  be  would  find  that  the 
trade  was  incredulous  of  his  representations 
of  the  superiority  of  aluminum  for  the  pur- 
pose, and  unwilling  to  pay  the  extra  prica 
for  a  board  upon  which  the  mauufactureor 
must  set  a  higher  price  than  upon  a  ziuo 
board.  The  inference  that  defendant  ha* 
been  impelled  by  malice  would  seem  to  be 
reasonable  and  fair. 

Actual  damage  need  not,  for  the  purposes 
of  injunction,  be  proved. 

Blofeld  V.  Payne,  4  Bam.  ft  Ad.  410; 
Reeves  v.  Dmicke,  12  Abb.  Pr.  N.  S.  92. 

Where,  though  the  term  in  question  is  de- 
scriptive, complainant  alone  can  truthfully 
use  the  t4>rm,  then  the  rea«on  for  the  rule 
that  descriptive  words  cannot  be  protected 
as  trademarks  fails,  and  the  rule  itself  nec- 
essarily fails    also.     In    short,    though  the 


NoiT.— For  unlawtui  competition  bj  Imita-  I 
tlon  to  deceive  the  public  to  the  Injury  of  a 
competitor  In  cases  other  than  those  of  the  la- 
^rlncement  of  irademarki  or  tradenames  strict- ' 
40  L.  R.  A.  3 


ly  coDildered.  see  also  CarsoDS  v.  Cry  (C.  C.  B. 
D.  Mo.)  6  L.  B.  A.  B14  ;  Weiuatock.  L.  A  Co.  T. 
Marks  (Cal.)  80  L.  B.  A.  162:  and  Beott  T. 
Standard  Oil  Co.   (Ala.)  81  L.  B.  A.  874.    , 
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tonn  be  descriptive  in  chftracter,  if  it  is  true 
thst  but  one  person  c&n  use  it  with  truth, 
that  person  is  entitled  to  the  same  protec- 
tioa  ae  thtit  to  which  he  would  be  entitled 
were  the  term  in  question  t.  technical  trode- 
mai'k, — and  this,  under  the  decisions  relat- 
ing Ui  unfair  competitiou  in  trade. 

CarUbad  v.  W.  T.  Thackeray  il  Co.  67 
Fed.  Rep.  18;  Congrtta  A  E.  Spring  Co.  v. 
B,igh  Roek  Congreti  Spring  Co.  GT  Barb. 
526;  Dunbar  v.  Glenn,  42  Wis.  118,  24  Am. 
Bep.  395;  Badde  v.  Gorman,  IL.  R.  14  Eq. 
343;  Neioman  y.  Alvord,  61  N.  Y.  IBB,  10 
Am.  Rep.  588. 

If  rival  dealers  in  an  •rticle  of  a  certain 
kind  use  as  a  designating  mark  a  term  which 
il  descriptive  of  the  article  of  each,  the  mere 
use  of  the  term  it  not  actionable  by  eitbei. 
But  it  ODD  so  uses  the  term  aa  to  cause  de- 
ceptive similarity  between  his  article  and 
his  rival's,  the  courts  will  interfere  and  en- 
joia  such  use. 

Singer  Mfg.  Co.  v.  June  Mfg.  Co.  41  Fed. 
Rep.  208,  103  U.  S.  169, 41  L.  ed.  118,  16  Sup. 
Ct.  Rep.  1002;  Centaur  Co.  v.  Kiilenberger, 
87  Fed.  Rep.  72B;  Centaur  Co.  v.  Botinwm, 
SI  Fed.  Rep.  889;  Ceniour  Co.  v.  Heathery, 
34  C.  C.  A.  118,  62  U.  S.  App.  S6T,  91  Fed. 
Rep.  691 ;  Centaur  Co.  r.  Hughet  Bro».  Mfg. 
Co.  34  C.  C.  A.  127,  62  U.  S.  App.  678,  91 
Fed.  Rep.  901;  Centaur  Co.  t.  Marshall,  92 
Fed.  Bep.  606;  William  Bogert  Mfg.  Co.  v. 
iiosera  i  8.  Mfg.  Co.  11  Fed.  Hep.  495;  Wil 
liam  Rogera  Mfg.  Co.  v.  B.  W.  Rogers  Co.  66 
Fed.  Rep.  60,  17  C.  C.  A.  676,  36  U.  S.  App. 
843,  70  Fed.  Rep.  1017. 

Anyone  who  deals  in  the  arUcIe  and  ob- 
tains it  from  the  locality  defined  bjr  the 
name  may  use  that  name  as  the  identifying 
mark,  but,  in  using  it,  such  use  as  will  tend 
to  confuse  the  article  with  that  of  another 
dealer  must  be  avoided. 

Genesee  Bali  Co.  v.  fiumop,  67  Fed.  Rep. 
634,  20  C.  C.  A.  27,  43  U.  8.  App.  243,  73 
Fed.  Rep.  816;  Ewuu  v.  Ton  Loer,  S2  Fed. 
"Rkd.   163. 

So,  in  CAMS  where  the  word  in  question  is 
in  a  more  exact  sense  descriptive,  where  it 
is  iodicfttive  of  the  quality  or  charactar  of 
the  article,  the  rule  applies. 

Oarbolto  So<^  Co.  V.  Thompaon,  26  Fed. 
Rep.  626. 

When  a  mark  deecriptive  in  character  is 
uaed  by  one  party  upon  an  article  which  it 
does  not  truthfully  charaoterize,  then  an- 
other wlio  truthfully  uses  the  same  mark 
can  have  relief  by  injunction  from  the  false 
use;  and  that,  too,  whether  the  appearances 
of  the  two  articles  are  in  other  respects  sim- 
ilar or  not 

Anheuier-Bvieh  Brewing  Aaso.  v.  Pita,  24 
Fed.  Rep.  149;  Bouthem  White  Lead  Co.  v. 
Coit,  39  Fed.  Bep.  492;  A.  F.  Pike  Mfg.  Co. 
V.  Cleveland  Stone  Co.  35  Fed,  Rep.  896; 
Walker  v.  MikoUu,  79  Fed.  Bep.  B6&,  Fol- 
lowed in  Hiram  Walker  d  Sons  v.  Hackatae- 
der.  85  Fed.  Rep.  776;  JfeiDman  v.  Ahiord, 
61  N.  Y.  189,  10  Am.  Bep.  688;  Delaioare 
4  B.  Canal  Co.  v.  Clark,  13  Wall.  311,  20 
L.  ed.  581 ;  McLean  v.  Fleming,  96  U.  S.  216, 
24  L.  ed.  S28;  Carlsbad  v.  Tibbetts,  61  Fed. 
fiOL.  U.  A. 


Rep.  852;  PilUbvrj/-Wathbitm  FUmr-MOU 
Co.  V.  EagU,  82  Fed.  Rep.  816,  41  L.  R.  A. 
162,  30  C.  C.  A.  386,  58  U.  S.  App.  490,  B6 
Fed.  Bep.  608;  Qage-Douma  Co.  v.  Feathrr- 
bone  Coraet  Co.  83  Fed.  Rep.  213;  CoUms- 
plalt  T.  ^inIay«on,  88  Fed.  Bep.  693;  Corto- 
bad  V.  W.  T.  Thaekerat)  &  Co.  67  Fed.  B^. 
18;  CarUbad  T.  Sulnoui,  S8  Fed.  Rep.  7M, 
18  C.  C.  A.  24,  35  U.  S.  App.  750,  71  Fed. 
Bep.  167 ;  El  Modello  Cigar  Mfg.  Co.  v.  Goto, 
25  Fla.  886,  6  L.  R.  A.  823,  7  So.  24;  BoutK- 
em  V.  Reynolds,  12  L.  T.  N.  S.  75;  Waiiam 
Sogers  Mfg.  Co.  v.  R.  W.  Rogers  Co.  68  Fed. 
Rep.  60,  17  C.  C.  A.  676,  35  U.  S.  App.  S43, 
70  Fed.  Bep.  1017;  Hohner  v.  Grots,  52  Fed. 
Rep.  871;  SoX^ti  Anongme,  etc.  v.  Wealen* 
Distilling  Co.  43  Fed.  Rep.  416;  AnAeiuer- 
Baach  Breuiing  Asso.  v.  Fred  Miller  Brew- 
ing Co.  87  Fed.  Rep.  864. 

The  law  in  respect  to  deceptive  similarit; 
is  that  it  shall  he  such  as  to  deceive,  not  as 
expert  necessarily,  not  an  average  person 
necessarily,  but  a  person  possessed  of  that 
degree  of  intelligence  which  the  average  pur- 
chaser of  that  particular  article  may  be  pre- 
sumed to  possess. 

W.  K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co. 
23  C.  C.  A.  664,  46  U.  S.  App.  190,  77  Fed. 
Rep.  869;  Saalehner  t.  Apollinaria  Co.  13 
Times  L-  R.  268. 

The  original  producer  and  persons  claim- 
ng  under  him  are  exclusively  entitled  to  use 
he  term  "original." 

Laeenby  v.  White,  L.  R.  6  Ch.  80;  Pul- 
oood  V.  FtiUcood,  38  L.  T.  N.  S.  38D. 

It  is  no  answer  to  the  charge  of  using  a 
false  and  simulated  brand,  that  the  article 
covered  by  the  brand  is  of  a  superior  quali^ 
to  that  which  the  purchaser  desired  to  buy. 

PilUbury  v.  Pillabury-Waahbum  flow 
Mills  Co.  12  C.  C.  A.  432,  24  U.  S.  App.  39S, 
64  Fed.  Rep.  341 ;  Cleveland  Stone  Co.  t. 
Wallace,  62  Fed.  Bep.  431;  Blofeld  y.  Poyne, 
2  L,  J.  K.  B.  N.  S.  68;  Coats  v.  Bolbrook,  2 
Sandf.  Ch.  686;  Taylor  v.  Carpenter,  11 
Paige,  292,  42  Am.  Dec.  114. 

Where  it  appears  that  defendant  usee  the 
mark  falsely,  whereas  complainant  uaee  it 
with  truth,  injunction  will  Issue,  regardless 
of  similarity  or  lack  of  simtlarity  of  the 
articles  In  other  respects. 

Braham  v.  Bustard,  9  L.  T.  N.  S.  I9»; 
Menendea  v.  Bolt,  126  U.  S.  514,  32  L.  ed. 
626,  9  Sup.  Ct.  Bep.  143;  Rattle  t.  Psnloy, 
'T  Fed.  Rep.  106. 

Defendant  cannot  excuse  itself  by  Dant«Dd- 
ing  that  its  dealings  are  with  the  wholesale 
trade,  and  that  the  jobbers  know  thAt  the 
board  is  a  line  board. 

Boulhem  White  Lead  Co.  v.  Cory,  2S  Fad. 
Bep.  126;  Le  Page  Co.  v.  Auasta  Cement  Co, 
17  L.  R.  A.  364,  2  C.  C.  A.  555,  6  U.  S.  App, 
112,  61  Fed.  Bep.  941;  N.  K.  Fairbank  Co. 
V.  B.  W.  Bell  Mfg.  Co.  23  C.  0.  A.  554,  46 
U.  S.  App.  190,  77  Fed.  Rep.  669. 

The  extent  of  the  trade  and  the  length  of 
time  during  which  the  mark  in  question  has 
been  used  are  equally  immaterial,  provided 

case  is  made  out  in  other  respects- 

fathreiner's  Malekaffee,  etc.  v.  Pattor 
Kneipp  Medieine  Co.  27  C.  C.  A.  351,  53  D. 
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S.  App.  42S,  82  Fed.  Bep.  321;  CUoeUind 
Stone  Co.  v.  Wallace,  62  Fed.  Rep.  431;  Hall 
T.  BoTTOwa,  8  L.  T.  N.  S.  227, 

ComplainBiDt  first  obtained  the  power  to 
mt^e  aluniinum  waahboacda;  it  proce^ed 
diligeotl;  to  malce  such  boards;  it  put  hucIi 
boards  on  the  mark^  as  soon  as  it  was  pos- 
sible to  do  so,  marking  them  truthfully  "alu- 
minuiu;"  and  therefore  it«  right  is  prior  to 
defendant's. 

Parkhartt  t.  Kimman,  1  Blatchf.  4S8, 
Fed.  Cas.  No.  10,757 ;  Schneider  t.  Williams, 
44  N.  J.  Eq.  391,  14  AU.  812;  Warner  T. 
fintilh,  13  App.  D.  C.  111. 

Whether  defendant  ia,  or  is  not,  as  a  mat- 
ter of  law,  the  prior  claiiDEUit,  ia  immaterial. 

Collins  Co.  V.  Oliver  Amea  A  8ona  Corp. 
20  Blatchf.  542,  18  Fed.  Kep.  6G1. 

Complainant's  right  ia  a  right  which, 
whila  vested  iu  complainant,  does  not  imply 
a  correlative  obligation  or  duty  resting  on 
•omeone  else.  It  is  a  property  right,  and  is, 
in  fact,  the  goodwill  of  complainant's  biui- 

Walton  T.  Crouloy,  3  Blatchf.  440,  Fed. 
Caa.  No.  17,133. 

Defendant'a  wrong  consists  in  the  infrac- 
tion of  this  absolute  right  of  property. 

Bait  v.  Barrow*,  9  L.  T.  S.  8.  sai. 

The  legal  principle  applicable  to  all  such 
caMB  is  expressed  in  the  maxim,  Sto  vtere 
tuo  ut  alienum  rum  Uedae. 

Wwe  Yorh  d  R.  Cement  Co.  v.  Coplay  Ca- 
<m«nt  Co.  10  L.  H.  A.  833,  44  Fed.  Rep.  277; 
Wood,  NuiaanceB,  }  730;  Bliax  v.  Hall,  4 
Bing.  N.  C.  183;  Sturgea  v.  Bridgman,  L. 
R.  11  Ch.  Div.  BG2;  Dana  v.  Valentine,  6 
Met.  8;  Feck  v.  Elder,  3  Sandf.  12G;  Brady 
T.  Weeks,  3  Barb.  lG7i  King  v.  Morria  A  E. 
B.  Go.  16  N.  J.  Eg.  307 ;  Angel  v.  Penmylva- 
nid  A.  Co.  38  N.  J.  Eq.  ES ;  Miller  t.  Keokuk 
A  D.  M.  R.  Co.  83  Iowa,  080,  16  N.  W.  6S7; 
OiHori  T.  UoArthMr,  56  Mich.  S36,  22  N. 
W.  28;  Bt.  Lovii,  I.  U.  A  8.  R.  Co.  t.  Meeie, 
44  Ark.  414;  Owley,  TorU,  2d  ed.  p.  738. 

The  practice  of  protecting  property  rights 
■•    against    equitable    interference  in  < 
like  the  present  is  well  settled. 

Oage-Dovme  Go.  t.  Featkerbone  Corset  Co. 
83  Fed.  Rep.  213;  Bouthem  While  Lead  Co. 
r.  Oary,  25  Fed.  Rep.  126;  Sotithem  White 
Lead  Co.  t.  Coit,  39  Fed,  Rep.  402;  Anheu- 
eer-Butch  Breu>ing  Aiso.  v.  Pixa,  24  Fed. 
Rep.  149;  A.  F.  Pike  Mfg.  Co.  v.  Cleveland 
atone  Co.  35  Fed.  Rep.  806;  Q.  0.  White  Co. 
T.  Jfiller,  GO  Fed.  Rep.  277. 

Mr.  Edward  Reetor,  for  appellee: 

Complainant  has,  and  can  have,  no  exclu- 
sive property  right  in  the  word  "aluminum" 
as  a  trademark,  name,  or  brand. 

Delaviare  A  E.  Canal  Co.  v.  Clark,  13 
Wall.  322,  20  L.  ed.  C83;  Amoaheag  Mfg.  Co. 
v.  Trainer,  101  U.  S.  M,  26  L.  ed.  094;  Laut- 
rence  Mfg.  Co.  t.  Tennessee  Mfg.  Co.  138  U 
8,  647,  34  L.  ed.  1003,  11  Sup.  Ct.  Rep.  398, 
Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  642, 
35  L.  ed.  24S,  11  Sup.  Ct.  Rep.  Q25;  Colum- 
bia Mill  Co.  V.  Alcorn,  150  U.  B.  463,  37  L. 
ed.  1140.  14  Sup.  Ct  Rep.  161. 

Relief  Ja  cases  of  unfair  trade  ia  granted 
only  where  tba  defendant,  by  his  marks, 
50  L.  R.  A. 


signs,  labels,  or  in  other  ways,  represents  to 

the  public  that  the  goods  sold  by  him  are 
those  manufactured  or  produced  by  the  p'aln- 
tiff,  thus  palming  off  hia  goods  for  those  of 

different  manufacturer,  to  the  injury  of 
le  plaintiff. 

Goodyear't  India  Rubber  Clave  Mfg.  Co. 

Goadycar  Rubber  Co.  128  U.  8.  804,  32  L. 
ed.  537,  9  Sup.  Ct.  Rep.  106;  McLean  v.  ^lem- 
ing,  90  U.  S.  251.  24  L.  ed.  830;  Broton 
Chemical  Co.  v.  Meyer,  130  U.  S.  544,  35  L. 
ed.  249,  11  Sup.  Ct.  Rep.  025;  Brown  v. 
Heidet,  153  Pa.  60,  26  Atl.  1004;  Day  v. 
Webster,  23  App.  Div.  60J,  49  N.  Y.  Supp. 
314;  Lamont  v.  Leedy,  BB  Fed.  Rep.  72; 
Crof*  V.  Day,  7  Bcav.  84 ;  T'ftompson  v.  Mont- 
gomery, L.  B.  41  Ch.  Div.  35 ;  Leather  Cloth 
Co.  V.  American  Leather  Cloth  Co.  II  U.  h. 
Cas.  623;  California  Fig  Syrup  Co.  v.  Fred- 
erick Bteams  A  Do.  33  L.  R.  A.  66,  20  C.  C. 
A.  22,  43  U.  B.  App.  234,  73  Fed.  Rep.  812; 
Genesee  Bait  Co.  v.  Bumap,  20  C.  C.  A.  27, 
43  U.  8.  App.  243,  73  Fed.  Rep.  818;  Redda- 
way  V.  Banham,  05  L.  J.  Q.  B.  N.  S.  381,  74 
L.  T.  N.  8.  289;  Baalehner  v,  ApoI2inari«  Co. 
86  L.  J.  Ch.  N.  8.  633,  13  Times  L.  H.  268. 

The  plaintiff  in  the  case  at  bar  is  not  en- 
titled to  maintain  this  auit  againat  the  de- 
fendant, unless  it  be  shown  that  the  de- 
fendant's washboards  are  being  offered  for 
sale  and  sold  as  and  for  plaintiff's  boards. 

It  may  well  be  doubted,  aa  a  general  prop- 
osition, whether  the  mere  use  of  a  givva 
e  or  brand  by  a  defendant,  as  in  the  caaa 
at  bar,  can  under  any  circumstances  consti- 
tute the  basis  of  a  private  right  of  action  at 
the  hands  of  a  plaintiff  who  haa,  and  can 
have,  no  exclusive  property  right  in  th» 
name  or  brand  itself. 

Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  S. 
S6,  26  L.  ed.  095 ;  Corbin  v.  Gould,  133  U.  8. 
313,  33  L.  ed.  613,  10  Sup.  Ct.  Rep.  312; 
Lawrence  Mfg.  Co.  \.  Tennessee  Mfg.  Co.  138 
U.  S.  649,  34  L.  ed.  1004,  11  Sup.  Ct.  Rep. 
396;  Coats  V.  Merrick  Thread  Co.  149  U.  S. 
562,  37  L.  ed.  847,  13  Sup.  Ct.  Rep.  906; 
Columbia  Ififl  Co.  v.  Alcorn,  160  U.  S.  467, 
37  L.  ed.  1147,  14  Sup.  Ct.  Rep.  161;  Broion 
Chemical  Co.  v.  Meyer,  139  U.  S.  640,  36  L. 
ed.  247,  11  Sup.  Ct  Rep.  825;  Biuger  Mfg. 
Co.  T.  June  Mfg.  Co.  163  U.  8.  169,  41  L. 
ed:  118,  16  Sup.  Ct.  Rep.  1002;  California 
Fig  Syrup  Co.  v.  Frederick  Bteams  A  Co.  33 
L.  R.  A.  66.  20  C.  C.  A.  22,  43  U.  S.  App. 
234,  73  Fed.  Rep.  B12;  Morgan  Envelope  Co. 
t.  Wolion,  30  C.  C.  A.  383,  68  U.  S.  App.  30, 
88  Fed.  Rep.  806;  Smith  A  D.  Mfg.  Co.  v. 
jStnitA,  89  Fed.  Rep.  488;  Deering  Harvester 
Co.  T.  Whitman  A  B.  Mfg.  Co.  33  C.  C.  A, 
568,  62  U.  S.  App.  689,  91  Fed.  Hep.  376. 

So  far  as  defendant's  fraud  and  imposition 
on  the  publlo  are  concerned,  it  abundantly 
appears  by  the  record  in  this  case  that,  of 
whatever  material  the  washing  surfaces  of 
defendant's  board  may  b«  made,  it  is  a  board 
of  very  superior  quality,  and  gives  entir* 
satisfaction  to  both  dealer  and  user. 

Whatever  the  pur  chaser  a  of  defendant'a 
boards  may  or  may  not  buy  them  for,  they 
are  perfectly  satisfied  with  them,  and  want 
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more  of  Uiem,  Mid  are  not  damaged  to  the 
slightest  degree. 

It  U  not  material  whether  defendant's 
botkrdi  are  luperior  to  plaintiff's  boards  or 
inferior  to  them,  or  whether  the;  are  sold 
•s  "alumiaum"  boards  or  under  some  other 
name,  lo  long  as  they  are  not  eold,  and  are 
notpurcbased,  as  and  for  plaintiff's  boards. 

Wehiter  V.  Webaler,  3  Swansl.  *91,  note; 
Leather  Cloth  Co.  t.  American  Leather 
Cloth  Co.  4  De  G.  J.  &  S.  336,  Affirmed  on 
appeal  in  II  E.  L.  Cas.  023;  Weener  v.  Bray- 
ton,  152  Mass.  101,  8  L.  R.  A.  040,  25  N.  E. 
46;  Schneider  v.  Williama,  44  N.  J.  Eq.  391, 
14  Atl.  312;  MoVey  v.  Brendel,  144  Fa.  249, 

13  L.  R.  A.  377.  22  Atl.  012;  New  York  & 
K.  Cement  Co.  v.  Coplay  Cement  Co.  10  L. 
R.  A.  833,  44  Fed,  Rep.  277,  Affirmed  on  re- 
hearing, 45  Fed.  Bep.  212;  Centaur  Co.  v. 
Marshall,  S2  Fed.  Rep.  60G. 

A  person  who  desires  to  acquire  a  right 
to  a  trodemftrk  must  do  three  things,  each 
of  which  is  indispensably  requigito  to  tiie  ac- 
quisition of  the  right:  Firet,  be  must  se- 
lect or  adopt  some  mark  or  sign  not  in  use, 
to  distinguish  goods  of  the  same  class  or 
kind  already  on  the  market  belonging  to  an- 
other trader;  eecond,  he  must  apply  bis 
mark  to  some  article  of  traffic;  and.  third, 
he  must  put  his  article  marked  with  his 
mark  on  th«  market. 

ScftneKler  v.  Williamt,  44  N.  J.  Eq.  391, 

14  Atl.  812;  Oeorjie  v.  Smith,  52  Fed.  Rep. 
830;  Kohler  Mfg.  Co.  v.  Beeahore.  8  C.  C. 
A.  215,  17  U.  S.  App.  3S2,  58  Fed.  Rep.  572. 

D»7,  Circuit  Judge,  delivered  the  opinion 
of  the  court: 

This  cause  is  In  this  court  on  appeal  from 
•n  order  of  the  circuit  court  denying  an  in- 
junction as  prayed  for  in  the  bill,  and  also 
to  reverse  the  decree  sustaining  a  demurrer 
to  the  bill,  and  dismissing  the  same.  A  pe- 
rusal of  the  bill  discloses  a  case  which  in- 
vokes the  equitable  jurisdiction  of  the  court 
because  of  Uie  interference  of  the  defendant 
with  tJie  trade  and  goodwill  of  complainant 
in  the  manufacture  and  sale  of  certain  alu- 
minum washboards,  for  which  complainant 
claims  to  have  adopted  as  a  tradename  the 
word  "aluminum,"  stamped  upon  the  wash- 
boards. It  may  be  stated  at  the  outset  that 
the  case  is  not  one  for  the  protection  ol  a 
trademark.  It  is  well  settled  that  a  name 
merely  descriptire  of  an  article  of  trade,  of 
its  qualities,  ingredients,  or  characteristics, 
cannot  be  employed  as  a  trademark,  and  the 
exclusive  use  of  it  entitled  to  legal  protec- 
tion. Delaware  A  E.  Canal  Co.  v.  Clark,  13 
Wall.  322,  20  L.  ed.  683.  It  was  said  by  the 
Supreme  Court,  in  Lawrenoe  Mfg.  Co.  v.  Ten- 
nessee  Mfg.  Co.  138  U.  8.  647,  34  L.  ed.  1003, 
11  Sup.  Ct  Bep.  400:  "Nothing  is  hotter 
settled  than  that  an  exclusive  right  to  the 
use  of  words,  letters,  or  lyinbolB  to  indicate 
merely  the  quality  of  the  goods  to  which  they 
are  affixed  cannot  be  acquired." 

To  the  same  efTect  is  the  com  of  Brown 
Chemical  Co.  r.  Meyer,  130  U.  S.  B42.  36  L. 
ed.  248,  II  Sup.  Ct.  Bep.  626,  in  which  it 
was  aaid:  "The  geaerai  proportion  is  well 
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established  that  words  which  are  meteJy  de- 
scriptive of   the  character,  qualities,  or  com- 

leition  of  an  article,  or  of  the  place  where 
is  manufactured  or  produced,  cannot  be 

□nopolixed  as  a  trademark." 

Indeed,  we  do  not  understand  that  the 
learned  counsel  who  repreaenta  appellant  in 
this  case  makes  any  claim  that  his  client  is 
entitled  to  protection  upon  the  ground  that 
it  has  adopted  the  word  "aluminum"  as  a 
technical  trademark.  In  the  brief  for  appel- 
lant it  is  stated  that  the  case  is  one  of  un- 
lawful competition  in  trade,  and  it  has  been 
argued  upon  that  basis.  A  brief  summary 
of  the  bill  shows  that  it  contains  the  follow- 
ing Btatements:  That  the  complainant  is 
engaged  in  the  manufacture  and  sale  of  wash- 
boards. That  its  goods  enjoy  a  high  reputa- 
in  the  market  of  the  United  States  and 
elsewhere,  having  been  sold  in  large  qusjlti- 
ties.  That  the  superior  quality  of  the  wash- 
board BO  manufactured  and  sold  by  complain- 
ant had  acquired  a  high  reputation  with  the 
public.  That  the  complainant,  at  some  date 
prior  to  the  date  of  the  wrongs  complained 
of  in  the  bill  (the  exact  time  not  being 
stated),  bad  devised  and  maoofactured  a 
washboard,  the  rubbing  face  of  which  was 
made  of  aluminum.  That  said  metal,  on  ac- 
count of  its  cost,  was  regarded  as  one  of  the 
precious  metals.  That  its  capacity  and 
adaptability  to  said  purpose  was  unknown 
jp  to  and  at  the  time  complainant  adopted 
it,  and  by  a  trial  and  teat  snowed  its  adapt. 
ibility  for  that  purpose.  That,  the  word 
'aluminum"  never  having  been  used  in  con- 
nection with  or  applied  to  a  washboard,  com- 
plainant adopted  the  word  as  a  trademark  or 
tradename  for  its  aluminum  washboards,  bat 
not  then  go  into  the  business  of  making 
and  selling  said  washboards,  but,  owing  to 
the  high  price  of  sheet  aluminum,  its  use  was 
at  that  time,  from  a  commercial  standpoint, 
practically  prohibitive,  for  which  reascm 
complainant  suspended  the  manufacture  of 
such  washboards.  Afterwards  the  selling 
i  of  aluminum  became  materially  re- 
duced, and  though  the  defendant,  about  that 
time,  made  and  sold  aluminum  washboards, 

-perhaps  60  or  100, — and  represented  that 
it  had  adopted  the  word  "aluminum"  as  a 
trademark  or  tradename,  defendant  never 
engaged  generally  in  the  business,  and  did 
not  secure  any  rights  to  said  name.  That 
the  selling  price  of  aluminum  became  so  low 
that  it  was  profitable  to  resume  the  manu- 
facture of  aluminum  washboards,  which  com- 
plainant did,  and  stenciled  the  name  on  each 
washboard,  which  trademark  or  tradename 
it  has  since  continuously  used  to  its  great 
hencQt  ajtd  advantage.  The  public  has  rec- 
ognixed  the  fitness  of  the  name,  the  eiclusive 
right  of  complainant  thereto,  and  said  com- 
plainant has  made  large  sales  of  boards 
thus  branded,  and  has  demonstrated 
t^e  capability  of  such  washboards.  Com- 
plainant made  only  the  rubbing  face 
of  such  washboards  of  pure  aluminum,  so 
that  purchasers  have  come  to  know  or  dis- 
tinguish them  by  that  name;  and,  bnt  for 
the  illegal  acts  of  defendant,  washboards  so 


1900. 


Amkbicam  Wabhboard  Co.  v.  Saoihaw  MANDFAcrtnuNO  Co. 


«13 


branded  would  be  lecognized  &■  containing 
ft  rubbing  face  of  pure  aJuminiun.  That 
coniplainaat,  upon  entering  upon  the  manu- 
facture of  lucb  washboards,  made  a  contract 
with  the  Pittsburg  Reduction  Companj, 
which  ii  a  large  producer  of  aiuminum,  and 
the  ont;'  producer  of  said  metal  in  the  United 
States,  whereby  it  contracted  for  and  pur- 
chased and  has  acquired  and  will  oolttinue 
to  acquire  the  entire  output  of  sheet  alumi- 
num suitable  for  forming  the  rubbing  sheets 
of  washboards  produced  or  on  sale  in  the 
United  States.  That  bj  extensive  advertis- 
ing it  built  up  its  present  business.  That 
it  has  expenaed  large  sums  of  money  and 
much  time  in  introducing  such  washboard 
under  such  tradename.  Complainant  avers 
that  defendant,  well  knowing  the  facts  set 
forth  in  the  bill,  haa  been  and  now  is  engaged 
in  the  manufacture  of  waabbonrds  in  the 
eastern  district  of  Michigan  and  elsewhere, 
where  are  branded  "aluminum,"  advertised 
by  said  defendant  as  aluminum,  and  sold  un- 
der that  name.  That  said  washboards  are 
not  made  of  aluminum  in  any  part.  That  in 
fact  no  ascertainable  quantity  is  used  in  the 
manufacture,  particularly  in  the  rubbing 
sheet  thereof.  That  being  thus  branded  with 
the  word  "aluminum,"  and  so  advertised, 
purchasers  and  users  are  induced  to  believe 
that  the  rubbing  sheet  is  made  of  aluminum, 
and  induced  to  buy  them  from  that  belief. 
The  fact  is  that  tlie  rubbing  sheet  of  said 
washboard  is  made  of  zinc,  long  used  for 
such  purpose,  and  containing  no  aluminum. 
The  washboards  manufactured  by  defendant 
•re  approximately  the  same  size  and  shape 
as  complainant's,  and  being  branded  with 
the  word  "aluminum"  further  tends  to  mis- 
lead purchasers,  "so  that,  when  intending  to 
purchase  a  genuine  article  (of  which  com- 
plainant is  the  sole  manufacturer ) ,  they  are 
led  to  purchase  a  fraudulent  and  falsely 
branded  article  of  defendant's  manufacture, 
to  the  grea.t  and  irreparable  injury  of  your 
orator  therein,  as  also  to  the  great  and  last- 
ing injury  of  the  public."'  And  further,  com- 
plainant says  it  haa  a  right  to  represent 
truthfully  the  quality  of  its  manufacture  by 
the  word  "aluminum ;"  t^at  so  long  aa  it  con- 
tinues to  be  the  sole  manufacturer  of  wash- 
boords  made  of  pure  aluminum,  as  it  eipecta 
to  continue  to  be,  it  has  a  right  to  the  ei- 
eluaive  use  of  said  name  as  a  trademark  or 
tradename  for  a  washboard,  especially  as 
against  defmdant'i  misleading  use  of  the 
•sine  word.  The  bill  prays  for  the  protec- 
tion of  complainant's  alleged  exclusive  right. 
The  question  presented  is,  Is  the  case  thus 
■tated  (Hie  which  entitles  complainant  to  a 
remedy  by  injunction  and  accounting  against 
the  defendants!  There  are  numerous  cases 
in  the  report*  upon  the  subject  of  unfair 
oOmpeUtion    in    trade.     From   the    general 

Einciple  running  through  them  all  it  may 
said  that  when  one  has  eetablished  a  trade 
or  business  in  which  be  has  used  a  particular 
device,  symbol,  or  name  so  that  it  haa  become 
known  in  trade  aa  a  designation  of  such  per- 
son's goods,  equity  will  protect  him  In  the 
use  thereof.  Sncb  person  has  a  right  to  com- 
eo  L.  K.  A. 


plain  when  another  adopts  this  symbol  or 
manner  of  marking  his  goods  so  as  to  mis- 
lead the  public  into  purchasing  the  same  as 
and  for  the  goods  of  complainant.  Plaintiff 
comes  into  a  court  of  equity  in  such  cases 
for  the  protection  of  his  property  rights. 
The  private  action  is  given,  not  for  the  bene- 
fit of  the  public,  although  that  may  be  its  in- 
cidental effect,  but  because  of  the  invasion 
by  defendant  of  that  which  is  the  exclusive 
property  of  complainant.  In  Delatoar« 
£  B.  Canal  Oo.  v.  Clark,  13  Wall.  322,  20 
L,  ed.  S8:l,  the  court  said:  "It  is  invariably 
held  that  the  essence  of  the  wrong  consists 
in  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  as  those  of  another." 

Mr.  Justice  Field,  in  Qoodyeoir's  India- 
R-ubber  Glove  Mfg.  Co.  v.  Goodyear  Sabber 
Co.  128  U.  S.  604,  32  L.  ed.  537,  9  Sup.  Cu 
Rep.  ice,  said:  "The  case  at  bar  cannot  b« 
sustained  as  one  to  restrain  unfair  trade. 
Relief  in  such  cases  is  granted  only  where 
the  defendant,  by  his  marks,  signs,  labels,  or 
in  other  ways,  represents  to  the  public  that 
the  goods  sold  by  him  are  those  manufac- 
tured or  produced  by  the  plaintiff,  thus  palm- 
ing oiT  hiB  goods  for  those  of  a  different  man- 
ufacturer, to  the  injury  of  the  plaintiff." 

See  also  McLean  v.  Fleming,  98  U.  S.  2S1, 
24  L.  ed.  830,  and  Broton  Chemical  Co.  v. 
ileycr,  139  U.  S.  544,  35  L.  ed.  249,  11  Sup. 
Ct.  Rep.  627.  In  the  latter  case  it  was  said: 
"The  Uieory  of  a  trademark  proper  then,  be- 
ing untenable,  this  case  resolves  itself  into 
the  question  whether  the  defendants  have,  by 
means  of  simulating  the  name  of  plaintiff's 
preparation,  putting  up  their  own  medicine 
in  bottles  or  packages  bearing  a  close  resem- 
blance to  those  of  plaintiff,  or  by  the  use  of 
misleading  labels  or  colors,  endeavored  to 
palm  off  their  goods  as  those  of  the  plain- 
tiff." 

The  doctrine  is  well  stated  in  Leather 
Cloth  Co.  V.  American  Leather  Cloth  Co.  11 
H.  L.  Cas.  623.  Lord  Cranworth  said : 
"The  right  which  a  manufacturer  has  in  his 
trademark  is  the  exclusive  right  to  use  it  for 
the  purpose  of  indicating  where  or  by  whom 
or  at  what  manufactory  the  article  to  which 
it  is  affixed  was  manufactured.  .  .  .  The 
gist  of  the  complaint  in  all  of  these  cases  ia 
that  the  defendant,  by  placing  the  plaintiffs' 
trademark  on  goods  not  manufactured  by  ths 
plaintiffs,  has  induced  persons  to  purchase 
them,  relying  on  the  trademark  aa  proving 
them  to  be  of  plaintiffs'  manufacture." 

Applying  this  doctrine  to  the  allegationa 
of  oomplainant'a  bill,  we  do  not  find  it  any- 
where averred  that  tjie  defendant,  by  means 
of  its  imitation  of  complainant's  trademark, 
is  palming  off  its  goods  on  the  public  as  and 
for  the  ^oda  of  complainant.  The  bill  is 
not  predicated  upon  that  theory.  It  under- 
takes to  make  a  case,  not  because  the  defend- 
ant is  nelling  its  goods  aa  and  for  the  good 
of  complainant,  but  because  it  ia  the  manu- 
facturer of  a  genuine  aluminum  board,  and 
the  defendant  la  deceiving  the  public  by  sell- 
ing to  it  a  board  not  maae  of  aluminum,  al- 
though falsely  branded  as  such,  being  in  fact 
a  board  made  of  zine  material;  that  is  to 
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•a)',  the  theory  of  the  cbbb  seema  to  be  that 
complunant,  manufacturing  a  genuine 
kliuninum  board,  has  a  right  to  enjoin  otbere 
from  branding  any  board  "aluminum"  not 
BO  in  fact,  although  there  ia  no  attempt  on 
the  part  of  auch  wrongdoer  to  impose  upon 
the  public  the  belief  that  the  goods  thus 
manufactured  are  the  goods  of  complainant. 
We  are  not  referred  to  anj  caae  going  to  the 
length  required  to  support  Buch  a  bill.  It 
loses  sight  of  the  thoroughly  established 
principle  that  the  private  right  of  action  in 
snch  cases  is  not  based  upon  fraud  or  impo- 
sition upon  the  public,  but  is  maintained 
solely  for  the  protection  of  the  property 
rights  of  complainant.  It  is  true  that  in 
these  cases  it  is  an  important  factor  that  the 

Sublic  are  deceived,  but  it  is  only  where  tbis 
eception  induces  the  public  to  buy  the  goods 
aa  those  of  complainant  that  a  private  right 
of  action  ariaee.  In  the  ease  of  Leather 
Clcth  Co.  V.  Amerioan  Ltather  Cloth  Co.  i 
De  G.  J.  ft  S.  137,  11  H.  L.  Cas.  623.  Lord 
Chancellor  Westbury  said:  "Imposition  on 
the  public,  occasioned  by  one  man  selling  bia 
goods  as  the  gooda  of  another,  cannot  be 
ground  of  private  action  or  suit." 

To  the  same  cHect  is  the  ease  of  Weener  v. 
Brayton,  152  Mass.  101,  8  L.  R.  A.  tt40,  25 
N.  E.  *6,  where  the  court  said :  "The  juris- 
diction of  a  court  of  equity  to  restrain  the 
wrongful  use  of  such  trademarks  by  persons 
not  entitled  thereto  is  founded,  not  upon  the 
imposition  upon  the  public,  .  .  .  but  on 
the  wron^ul  invasion  of  the  right  of  prop- 
erty therein  which  baa  been  acquired  by 
.  others.  A  remedy  is  afforded  only  to  the 
owner  of  the  right  of  property  in  such  trade, 
marks  on  account  of  the  injury  which  is 
thua  done  to  him.  The  wrong  done  to  him 
consists  in  misrepresenting  tlM  vendible  ar- 
ticles Bold  an  being  those  of  the  true  owner 
of  the  trademark,  and  thus  to  a  greater  or 
less  extent  depriving  him  of  the  benefit  of 
the  reputation  he  has  given  to  the  articles 
■nade  or  dealt  in  by  him." 

It  is  doubtleaa  morally  wrong  and  improp- 
•r  to  impose  upon  the  public  by  the  sale  of 
■purioua  goods,  but  this  doee  not  give  riae  to 
a  private  right  of  action  unless  the  property 
rights  of  the  plaintiff  are  thereby  invaded. 
There  are  many  wrongs  which  can  only  be 
righted  through  public  prosecution,  and  for 
which  the  legislature,  and  not  the  courts, 
mutt  provide  a  remedy.  Courts  of  equity, 
in  granting  relief    by  injunction,    are 


Chancellor  Westbury  in  Leather  Cloth  Co.  v, 
American  Leather  Cloth  Co.,  above  quoted, 
in  which  the  Lord  Chancellor  says:  "It  is, 
indeed,  true  that,  unless  the  mark  used  by 
the  defendant  be  applied  by  him  to  the  same 
kind  of  goods  as  the  goods  of  the  plaintiff, 
•nd  be  in  itself  such  that  it  may  be  and  la 
mistaken  in  the  market  for  the  trademark 
of  the  plaintiff,  the  court  will  not  interfere, 
because  there  is  no  invasion  of  the  plaintiff's 
right;  and  thus  the  mistake  of  buyers  in  the 
market  under  which  they  in  fact  take  defend- 
ant's gb.Js  aa  tha  goods  of  the  plaintiffs 
HL.B.A. 


that  is  to  say,  impOEitioo  on  the  pnblic — be- 
comes the  test  of  the  property  in  the  trade- 
mark having  been  invaded  and  injured,  and 
not  the  ground  on  which  the  court  rests  its 
juriBdiction.  .  .  .  The  true  principle, 
therefore,  would  seem  to  be  that  the  jurisdic- 
tion of  the  court  in  the  protection  given  to 
trademarks  rests  upon  property,  and  that 
the  court  interferes  by  injunction,  liecauss 
that  is  the  only  mode  by  which  property  ol 
this  description  can  be  effectually  protected. 
The  same  things  are  necessary  to  constitute 
a  title  to  relief  in  equity  in  tha  case  of  the 
infringement  of  the  right  to  a  trademark  as 
in  the  caae  of  tha  violation  of  any  other 
right  of  property." 

If  the  doctrine  contended  for  by  complain 
ant  in  this  case  was  to  be  carried  to  ita  legitr 
imat«  results,  we  should,  as  suggested  by  Mr. 
Justice  Bradley  in  the  case  of  Hea  York  d  R. 
Cement  Oo.  v.  Coplag  Cement  Co.  10  L.  B. 
A.  833,  44  Fed.  Rep.  277,  open  a  Pandora's 
box  of  litigation.  A  person  who  ondertook 
to  manufacture  a  genuine  article  could  aup- 
press  the  husineea  of  alt  untruthful  dealers, 
although  they  were  in  no  wise  undertaking 
to  pirate  his  trade.  Says  Mr.  Justice  Brad- 
ley: 'The  principle  for  which  he  [counsel 
for  complainant]  oontends  would  enable  any 
crockery  merchant  of  Dresden  or  elsewhere 
interested  in  the  particular  trade  to  sue  a 
dealer  of  New  York  or  Philadelphia  who 
should  sell  an  article  aa  Dresden  china,  when 
it  is  not  Dresden  china.  ...  A  dry- 
goods  merchant  selling  an  article  of  linen  as 
Irish  linen  could  be  sued  by  ail  tha  haber- 
dashera  of  Ireland  and  all  tbe  linen  dealers 
of  the  United  States." 

Take  the  metal  which  is  the  subject-matter 
of  the  controversy  in  this  case.  Many  arti- 
cles are  now  being  put  upon  the  market  un- 
der the  name  aluminnm,  because  of  the  at- 
tractive qualities  of  that  metal,  which  are 
not  made  of  pure  aluminum,  yet  they  answer 
the  purpose  for  which  they  are  made,  and 
are  usefii].  Can  it  be  that  the  courts  have 
tbe  power  to  suppress  such  trade  at  the  in- 
stance of  others  starting  in  the  same  businM* 
who  use  only  pure  aluminum  I  There  Is  a 
wide-spread  suspicion  that  many  articles  sold 
as  being  manufactnred  of  wool  are  not  en- 
tirely made  of  that  material.  Can  it  be  that 
a  dealer  who  should  make  such  articles  only 
of  nure  wtniI  could  invoke  the  equitable  ju- 
rlsaiction  of  the  courts  to  Buppress  the  trade 
and  business  of  all  persona  whose  goods  may 
deceive  the  publicT  We  find  no  sneh  author- 
ity in  the  bocdcB,  and  are  clear  in  the  opin- 
ion that,  if  tha  doctrine  is  to  be  thus  extend- 
ed, and  all  parsons  compelled  to  deal  acHtij 
in  goods  which  ar«  txiotlj  what  they  are 
represented  to  be,  the  remedy  must  come 
from  the  legislature,  and  not  from  the  courts. 
A  class  of  caoea  is  cited  and  mnch  relied  upon 
wherein  geographical  names  have  been  sus- 
tained as  tradenames  in  cases  of  unfair  com- 
petition In  trade,  although  not  teehnioally 
trademarks.     Thew  caste  seem  to  establid 


adopted  aa  a  tradename^  so  that  one  who  n 
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4lert«kM  to  pirkte  the  trada  of  anothiar  vho 
bu  eeUblUhed  among  purcbtMers  this  de«ig- 
luitjon  of  bis  goods  will  be  entitled  to  an  in- 
Jonction  agBinst  ckne  who  aeelcs  to  a.vail  bim- 
aalf  of  the  reputstion  thus  acquired  by  im- 
posing  upon  the  public  his  ^oods  ui  the  goods 
of  complainant.  An  examination  of  tbeu 
eaaee  ahows  that  thef  are  baaed  upon  the 
doctrine  which  we  bav«  already  shown  to  be 
the  basis  of  equitable  interference.  See 
PiUtluTyWtuMntm  Flour-Mills  Co.  t.  Eagle, 
41  L.  R.  A.  162,  30  0.  C.  A.  386,  68  U.  S. 
App.  490,  86  Fed.  Rep.  608,  and  cases  therein 
cited.  The  doctrine  is  well  stated  in  the 
•jllabus  of  the  case  of  Qage-DotDiu  Co.  v. 
reatherbone  Conet  Co.  83  Fod.  Rep.  213; 
"One  making  corset  waists  at  Chicago,  and 
•oiling  them  as  'Chicago  Waiste,'  so  that 
this  designation  has  come  to  denote  among 
purchasers  the  goods  made  b;  him,  is  enti- 
tled to  an  injunction  against  another  who 
■lakes  similar  waists  in  a  difTerent  state  and 
«i^,  and  sells  them  oa  'Chicago  Waists,' 
with  the  manifest  intent  of  availing  himself 
of  the  reputation  acquired  bj  the  othe  ' 
goods."  As  was  said  by  Judge  Beverens 
that  case  (p.  214):  'TTbe  circumstonoea 
Tiry  greatly,  hut  the  underlying  prineipli 
which  is  effective  in  the  solution  of  such 
ranfw  is  that  a  party  may  not  adopt  a  mark 
OT  symbol  which  has  been  employed  by  an- 
other manufacturer,  and  by  long  uao  and 
cmplc^nnent  on  the  part  of  that  other  has 
oome  to  be  recogniied  by  the  public  as  de- 
noting the  origin  of  the  manufacture,  and 
thus  impose  upon  the  public  by  inducing 
thenn  to  believe  that  the  goods  which  this 
new  party  thus  offers  are  the  goods  of  the 
original  party.  In  other  words,  jt  is  a  fun- 
damental principle  that  a  man  cannot  moke 
use  of  a  reputation  which  another  i 
fecturer  has  acquired  in  a  trademark  or. 
And,  by  inducing  the  public  to  act  upon  a 
misapprehension  as  to  the  source  of  the  ori- 
fin,  deprive  the  other  party  of  the  goodwill 


and  Tepntattou  wUeh  he  has  acquired,  and 

to  which  he  is  entitled." 

Not  do  we  Ond  anything  In  the  allegation* 
of  tbe  bill  as  to  complainant's  monopoly  in 
of  the  metal  aluminum  for  wash- 
board purposes  which  would  extend  ita 
rights.  We  are  not  referred  to  any  case,  nor 
can  we  think  of  any  reason  why  one  who  has 
obtained  a  monopoly  in  the  material  of  which 
his  goods  are  made  should  have  any  broader 
righM  in  protecting  his  tradename  than  an- 
other who  is  engaged  in  competition  in  the 
-same  line  of  busineee.  The  intended  adop- 
tion of  the  word  "aluminum"  as  a  trademark 
prior  to  ita  use  in  the  monnfocture  and  sale 
of  washboards  tails  to  strengthen  the  case  of 
comploinantji,  as  was  said  by  Judge  Coxe  in 
Oeorga  v.  Bmith,  S2  Fed.  Sep.  830:  "It  is 
the  party  who  uses  it  first  as  a  brand  for 
his  goods,  and  builds  up  a  business  under 
it,  who  is  entitled  to  protection,  and  not  tha 
one  who  first  thought  of  using  it  on  similar 
goods,  but  did  not  use  it.  Tha  law  deals 
with  acts,  not  intentitms." 

See  also  iSchnetder  r.  WUUamt,  44  N.  J. 
Eq.  SSI,  14  Atl.  812,  and  Kohler  Mfg.  Co.  v. 
Beeshore,  8  C.  C.  A.  £16,  09  Fed.  Rep.  672, 
17  U.  S.  App.  362. 

The  allegations  of  complainant's  bill  in 
this  case  show  that  it  did  not  establish  it* 
right  to  use  the  tradename  "aluminum"  un- 
til after  the  manufacture  of  boards  by  de- 
fendant. Upon  the  whole  case  we  are  ot 
opinion  that  complainant's  bill  lacks  the  es- 
sential ^legations  necessary  to  make  tha 
case  entitling  it  to  the  relief  sought,  and  we 
are  of  opinion  that  the  demurrer  to  the  bill 
was  properly  sustained.  This  decision 
makes  it  unnecessary  to  pass  upon  the  ruling 
on  the  motion  for  a  preliminary  injunction. 
If  the  bill  was  demurrable,  it  cannot  author- 
iie  the  granting  of  an  injunction,  and  there- 
fore the  ruling  of  the  court  below  was  cor- 
rect in  that  respect 

Tfie  deorea  and  order  of  the  court  u»II  be 
affirmed. 


imiTED  STATES  CIRCUIT  COURT  OF  APPEALS,    FIRST  CIRCUIT. 


Charles  A.  WHITNEY,  Plff.  in  Err., 


(102  Fed.  Hep.  860.) 

K.     A  Tcrdlet  loay  be  Kiipportvd   on  any 

tmuDd  wlilcb  the  evidence  In  the  bill  ol  ei- 
ceptlona  permlls,  when  tbe  bill  shows  that  It 
eontalD*  al]  tbe  evidence  material  to  tba  ex- 
ceptions In  the  ease. 
3.  An  employee  of  k  railroad  eompkiir 
rldlnv  on  u  p»aB.  not  In  the  coarse  of  his 
emplo^nieDt  or  In  golnE  to  or  from  bis  work, 

Hon. — As  to  railroad  employees  or  offlcers  J 
aa  paasenseri,  see  Teiaa  &  P.  R.  Co.  v.  Smith 
(C.  C.  A.  Btb  C.)  81  L.  R.  A.  831,  and  nets; 
Also  HcNQlt;  T.  Fenni^lTanla  B.  Co.  <Pa.)  88  ' 
40  I.  R.  A. 


but  maklns  a  trip  for  hlg  own  convenience, 
but  whose  free  tranzporlaClon  Is  given  him 
under  ■  stipulation  Id  hia  contract  o(  emplor- 
menl,  ■utalns  while  so  riding  the  relation 
of  a  passenger,  and  not  ol  an  employee,  to  tbe 
carrier. 
S.  CondltlODa  IndoHed  on  a.ii  emplor- 
ee'a  pnaa,  to  tbe  effect  that  he  assumes  all 
risks  arising  from  the  negligence  oC  agents 
□f  the  carrier  or  otherwise  while  using  It.  are 
Invalid  OB  grouDda  of  pablic  policy,  where  be 
Is  riding,  not  In  the  course  of  his  employ- 
ment or  In  going  to  or  from  hli  work,  but  Is 
making  a  trip  for  his  own  conveDlence,  and 
the  pass  Is  given  him,  not  ss  a  gratully.  but 
in  pursuance  of  an  agreement  In  his  contract 
of  employment  that  he  sball  have  luch  free 

L.  R.  A.  ST6:  lannone  t.  New  York,  N.  II.  A  n. 
B.  Co.  (B.  I.)  46  L.  B.  A.  T30 ;  and  Lonlavlll* 
A  N.  a  Co.  r.  Weaver  <E7.)  SO  L.  B.  A.  881. 
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(JIUM  IS,  1900.) 

RKOR  to  the  Circuit  Court  of  the  United 
Stales  for  the  District  of  MassaduBettB 
r«vieir  »  judgment  ia  favor  of  defend- 
b  in  an  kction  brought  to  recover  duns,- 
for  personal  injuries  alleged  to  have 
caused  b;  defeniMit's  negligence.     Re- 

The  facta  axe  stated  in  the  opinimu 
Before  Putnam,  Circuit  Judge,  ud  A(- 
drich  and  Broten,  District  Judges. 

Mr.  Edward  XL  Plaroe,  for  plaintiff  in 

That  the  deceased  was  riding  on  aaploy- 
•e*!  past,  in  trbich  iraa  the  agreement  that 
lie  should  aasume  the  risk  of  injury,  did 
Bot  exempt  defendant  from  iialnlity  for  ita 
Mgligenea 

iJhxo  i£  U.  R.  Co.  T.  Mvhling,  80  111.  9; 
WathbittM  T.  yaahvilU  &  C.  R.  Co.  3  Head, 
638,  75  Am.  Dec  784;  Hutehinttm  *.  York. 
V.  A  It.  if.  Co.  G  Exch.  343;  4  EUiott,  Rail- 
roads, 3  1004,  p.  2509. 

The  rule  exempting  anplorers  from  lia- 
bility for  injuries  to  one  employee  by  negli- 
ftnce  of  anotlieT  employee  is  reoognized  in 
ederal  courU  only  where  the  employee  is 
working  in  the  saate  department  of  labor,  or 
where  the  labor  of  an  employee  in  one  de- 
partment is  so  connected  wiUi  labor  of  an 


mplojyment,  come  in  contact  with  each 
other,  and  incur  danger  from  the  negligence 
of  another. 

yorthem  P.  R.  Co.  v.  Eambly,  154  U.  8, 
349.  38  L.  ed.  1000,  14  Sup.  Ct.  Rep.  983; 
King  V.  OImo  (t  U.  R.  Co.  14  Fed.  Rep.  277; 
HovKlTd  y.  Deiaunre  it  H.  Canal  Co.  6  L.  R, 
A,  75,  40  Fed.  Rep.  186;  I'ike  v.  Chicaya  d 
A.  R.  Co.  41  Fed.  Rep.  95. 

The  ticket  on  which  plaintiff  was  riding 
«t  time  of  injury  was  not  a  mere  gratuity. 
It  furaighed  part  of  the  consideration  by 
which  he  waa  induced  to  enter  defendant's 
employment. 

Doyle  V.  Fitckburg  R.  Co.  182  Mass.  66. 
tSUR.  A,  157,  37  N.  E.  770;  Doyle  y. 
Fitchburg  R.  Co.  160  Maes.  492,  33  L.  R.  A. 
844,  44  N.  E.  611. 

Plaintiff  wag  traveling,  at  the  time  of  the 
injury,  on  a  ticket  for  irtiiiA  he  had  given  a 
valuable  consideration,  and  was  therefore  a 
passenger  for  hire; 

Nvie  York  C.  R.  Co.  ▼.  Loekinaod,  IT  Wall. 
857.  21  L.  ed.  C27  r  Orand  Trunk  R.  Co.  v. 
Stevens,  95  U.  S.  Q6S,  24  L.  ed.  535;  Delo. 
wore,  L.  £  W.  R.  Co.  v.  Ashley,  14  C.  C.  A. 
308,  28  U.  S.  App.  376,  87  Fed.  R«p.  200; 
Doyle  V.  Fitchburg  R.  Co.  182  Mass.  66,  SG 
L.  R.  A.  157,  37  N.  E.  770;  Doyle  v.  Fi(oA- 
biir!7  R.  Co.  186  Maoe.  492,  33  L.  R.  A.  844, 
44  N.  E.  611;  rilmoit  O.  R.  Co.  v.  Beebe,  89 
lit.  App.  3C3;  Miasouri  P.  R.  Co.  v.  Ivy.  71 
Tex.  409,  1  L.  R.  A.  SCO,  9  S.  W.  348 ;  Cleve- 
land, P.  d  A.  R.  Co.  V.  Curran,  19  Ohio  St 
1,  2  Am.  Rep.  362;  Pennsylvania  R.  Co.  v. 
Henderson,  61  Pa.  315;  Ohio  <£  Jf.  R.  Co.  y. 
Selby.  47  Ind.  471,  17  Am.  Rep,  710;  FUitn 
60  L.R.A. 


r  CotmT  or  ArpKAU. 
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PKiladelfhia,  W.  i  B.  R.  Oo.  1  Bout. 
(Del.)  469;  WilUmnt  v.  Oregon  Short  IAtm- 
R.  Co.  18  Utah,  210,  04  Pae.  991. 

Contracts  relieving  oomn»n  carriera  froitt 
thrir  common-law  liabilitiea,  to  far  aa  pub- 
lic policy  allowi  them  to  be  relieved,  are  to 
be  strictly  oonstmed  against  the  carriera. 

fitckburg  B.  Co.  ».  fiicKols,  29  C.  C.  A. 


a  valuable  con»idet«tioii  haa  been  paid  doea 
not  eetop  the  holder  from  denying  Uiat  the 
ticket  was  accepted  subject  to  a  atipntatioB 
the  bade  that  the  holder  a«sumea  th* 
risk  of  injury. 

MieMgan  C.  K.  Oo,  v.  Uineral  Bpriitgt 
Mfg.  Co.  16  Wall.  316,  21  L.  ed.  297;  .lyrw 
V.  Wealent  R.  Corp.  14  Blatchf.  9,  Fed.  Cos. 
No.  089;  i'ofltrr  v.  The  Majeitic,  23  L.  R.  A. 
746,  9  C.  C.  A.  161,  20  U.  S.  App.  503,  60 
Fed.  Rep.  624;  Jieto  York  0.  R.  Co.  v.  Lodi- 
Kood,  17  Wall.  367,  21  L.  ed.  02T;  GdmiI 
Trvnk  R.  Co.  v.  Steoene,  96  U.  S.  655,  S4  L. 
ed.  635. 

Where  the  holder  gives  a  valuable  oos- 
■ideratton  for  a  ticket,  acoeptance  and  use- 
of  the  ticket  do  not,  in  the  absence  of  evi- 
dence of  his  direct  assent,  constitute  a  rtA- 
untary  agreement  that  the  holder  accept*- 
the  condition  on  the  baek  of  the  ticket  ex- 
empting the  railroad  corporation  from  lia- 
bility for  injury  due  to  Its  negligence. 

Judson  V.  Western  R.  Co.  6  Allen,  486,  SS 
Am.  Dec  646;  Brown  v.  Eastern  R.  Co.  11 
Gush.  07. 

The  passes  were  not  the  crajtrart  of  trans- 
portation. They  were  only  evidence  of 
plaintiff's  right  to  transportation. 

MauTtte  V.  Xea  York,  L.  E.  £  W.  R.  Oo. 
23  Fed.  Ren.  76Q;  Leujia  v.  Xev  York  Bleep- 
ing Car  Co.  143  Mass.  267.  58  Am.  Rep.  135. 
9  N.  E.  615;  Gordon  v.  Manchester  d  L.  R. 
Co.  62  N.  H.  696,  13  Am.  Rep.  97 ;  Frank  v, 
Ingalls,  41  Ohio  Bt.  680;  Williams  v.  Ore- 
gon Hhori  Line  B.  Co.  18  Utah,  210,  64- 
Pac.  901;  Chufago  £  A.  R.  Co.  v,  Dumaer, 
IGl  III.  190,  43  N.  K  8B8;  Bumhant  v. 
Ifrand  Trunk  R.  Co.  63  He.  298,  18  Am. 
Rep.  220. 

Rif^hts  of  parties  under  oontract  made  i» 
Massachusetts,  to  be  performed  partly  i» 
that  state,  are  determined  by  the  lea  looi. 
If  any  part  of  oontraA  is,  under  the  la<m 
of  Massachusetts,  void,  that  part  is  every- 
where void.     Lotnit  oonlra«ltu  regit  actum. 

lAverpool  d  Q.  W.  Steam  Co.  v.  Pkenim 
Ins.  Co.  129  U.  B.  397,  32  L.  ed.  786,  9  Sno. 
Ct  Rep,  409;  Pritchard  \.  Norton,  106  U, 
S,  124.  27  L.  ed.  104,  1  Bup.  Ct.  Rep.  102; 
Buudder  v.  Onion  Nat.  Bank,  SI  U,  S,  406, 
23  L.  ed,  246;  Walker  v.  Whitehead,  1» 
Wall.  3U,  21  L.  ed.  367;  Rorer,  InteniUt* 
£4bw,  08;  Hale  v.  Neu>  Jersey  Steam  Nae. 
Co.  16  Conn.  639,  39  Am.  Dec.  398 :  McDan- 
ifl  V.  Chicago  d  N.  W.  R.  Co.  24  Iowa,  412; 
Davis  f.  Chicago,  M.  <f  St.  P.  R.  Co.  03  Wis. 
470,  33  L.  R.  A.  654,  67  N.  W.  16,  1132; 
Illinois  C.  S.  Co.  v.  Beebe.  00  III.  App.  363; 
Faiiseaa  v.  Cunard  8.  B.  Co.  153  Mass.  553. 
12  L,  R.  A.  340,  27  N.  E.  865;  O'Regan  v. 
Cunard  £.  8.  Co.  160  Masa.  366,  35  N.  K. 
1070. 
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Whitkbt  t.  New  Yobk,  : 


:.  A  H.  R.  Co 
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A  TailriNid  eorpOTBtion  eanitot  oontract 
with  B  passeDg«r  for  hire  for  exemption 
from  pCTBOnal  iojury  caused  bj  the  corpora- 
tion'a  negligCBoe  or  tha.t  of  its  aervunti. 

A  etc  York  0.  R.  Co.  v,  Lookwood,  17 
Wall.  357,  21  L.  ed.  027 ;  Orand  Trunk  R. 
Co.  T.  Sttvetu,  gs  U.  S.  666,  24  L.  ed.  535; 
Liverpool  A  Q.  W.  Bteata  Co.  v.  Pkenix  Int. 
Co.  129  U.  S.  307,  32  L.  od.  788,  9  Sup.  Ct. 
Rep.  409;  Delautarff,  L.  d  W.  R.  Co.  V.  Ash- 
i<y.  U  C.  C.  A.  388  28  U.  S.  App.  376,  67 
Fed.  Rep.  209;  Balttmore  d  O.  R.  Co.  v.  Jfc- 
LaaghUn.  19  C.  C.  A.  651.  43  U.  8.  App.  181, 
73  Fed.  R*p.  619;  ChamherUim  v.  Pierson, 
31  C.  C.  A.  157,  50  U.  S.  App.  55,  87  Fed. 
Rep.  420;  Chicago,  R.  I.  <£  P.  R.  Co.  v.  Lee, 
34  C.  C.  A.  306,  92  Fed.  Rep.  318;  Eager  v. 
PorUmoulh,  S.  d  P.  d  B.  R.  Co.  31  Me. 
223,  50  Am.  Dec.  659;  Pmniylvania  R.  Co. 
V.  Bertderaon,  61  Pa.  316;  ifoA'uIfy  v.  Penn- 
tylvania  R.  Co.  182  Pft.  479,  38  L.  R.  A.  378, 
38  AU.  524;  Cleveland,  P.  A  A.  R.  Co.  t. 
OufTon,  19  Ohio  St.  1,  2  Am.  Rep.  302; 
Rose  T.  Dea  Moine*  Vaiiey  R.  Co.  39  Iowa, 
£40;  Louisville,  H.  A.  A  C.  R.  Go.  t.  Faylor, 
IZe  Ind.  126,  26  N.  E.  809;  DaiHs  v.  Chica- 
go, U.  &  St.  P.  R.  Co.  83  Wii.  470,  33  L.  R. 

A.  664,  87  N.  W.  IB,  1132;  Jacobut  t.  8t. 
Paul  a  C.  R.  Co.  20  Minn.  126,  Gil.  110,  IB 
Am.  Rep.  360;  Kanatu  P.  R.  Co.  v.  Rey- 
molda,  8  Kan.  823;  Miasouri  P.  R.  Co.  v. 
Tietk^u,  49  Neb.  130,  68  N.  W.  336;  Jonee 
T.  St.  Louit  8.  W.  R.  Co.  126  Mo.  666,  28 
L.  R.  A.  718.  28  8.  W.  883 ;  Lovisville  d  li. 
R.  Co.  V.Bell,  100  Ky,  203,  38  B.  W.  3; 
LoaUville  A  N.  R.  Co.  ».  Wynn,  88  Tenn. 
320,  14  S.  W.  311;  WilliaM  v.  Oregon  Hhort 
Line  R.  Co.  18  Utah,  210,  64  Pac.  991;  Mo- 
Hie  A  O.  R.  Co.  v.  Hophina,  41  Ala.  480.  94 
Am.  Dec.  1507 ;  Berry  v.  Cooper,  28  Oa,  543 ; 
Kieaouri  P.  R.  Co.  t.  Ii>y.  71  Tex.  409.  1  L. 
R.  A.  600,  9  a  W.  348;  New  Orleana  Mat. 
Ins.  Oo.  V.  Vne  Ortrant,  J.  A  O.  N.  R.  Co. 
to  L>.  Ann.  302 ;  Ulinoia  O.  R.  Co.  t.  Ortid- 
up.  03  MiM.  291;  Swindler  v.  Billiard,  2 
Rich.  L.  286;  Flinn  t.  Philadelphia.  W.  A 

B.  R.  Co.  1  Houat.  (Del.)  489;  Virginia  A 
T.  R.  Co.  T.  8ayera,  28  Gratt  328;  Maalin 
V.  Baltimore  A  0.  R.  Co.  14  W.  Va.  180,  35 
Am.  Rep.  748. 

Mr.  CliarlflB  F.  Cliokte,  Jr.,  for  defend- 
ant in  error. 


,   Circuit   Judge,   delivered    the 

opinion  of  the  court: 

IHiis  Buit  waft  brought  b^  the  plaintilT  in 
error,  for  an  injury  occurrin|;  io  him  while 
riding  in  a  paftaenger  train  of  the  defendant 
in  error.  The  circuit  court  direeWd  a  ver- 
dict for  the  defendant,  and  the  plaintiff  Le- 


t  this 


t  of  e 


The  reeord  raise*  two  questions ;  First, 
whether  there  wn«  any  case  to  go  to  the  jurv 
on  the  allegation  of  negligence;  and,  aecond, 
whether  or  not  tbe  plaintiff  was  a  passen- 
ger. The  only  evidence  offered  in  the  court 
below  was  that  in  behalf  of  the  plaintilT. 
At  the  doe«  of  that  evidence  a  motion  was 
made  to  direct  a  verdict  for  the  defendant 
on  the  ground  that  no  «u(Soient  proof  of  de- 
ttatdtnVi  negligence  had  been  shown,  which 
Hiotion  the  court  overruled.  Thereupon  the 
ML.,B.A. 


defendant  moved  that  the  court  direct  a  \er. 

diet  for  the  defendant  on  tbe  ground  that 
tbe  plaintiff  waa  an  employee  of  tbe  defend- 
ant when  injurcil,  and  that  he  could  not  re- 
cover by  reason  of  the  fact  of  bia  riding  on 
an  employee's  pass,  by  the  conditions  on  th« 
back  of  which  the  holder  expressly  assumed 
all  riika  arising  from  tbe  negligence  of  ths 
agenta  of  the  di-fondant,  or  otherwiae,  while- 
using  it.  On  tbat  motion  the  court  made 
a  ruling  favorable  to  the  defendant,  which 
appears  in  the  record,  and  also  it  directed  a 
verdict  for  the  defendant.  The  exception* 
were  both  to  the  ruling  and  to  the  order  to 
return  a  verdict. 

The  bill  of  exception!  states;  "All  the- 
evidence  at  the  trial  material  to  the  excep* 
tions  in  this  cnse  wb«  as  follows."  Tbeie- 
fore  it  is  preiuma^le  tbat  the  entire  evi- 
denoe  is  in  tbe  bill  of  exceptions,  except 
wTiaii  related  to  tbe  question  of  damagee, 
and  poKsibly  to  some  other  questions  about 
which  there  is  now  no  dispute.  Under  the 
rulings,  it  is  preeumably  tbe  right  of  tbe 
defendiint  to  support  tbe  verdict  on  any 
ground  which  tbe  evidence  in  the  bill  of  ex- 
captions  permits.  This  is  a  wcll-aettled 
rule,  expiessly  restated  in  Suttit'in  v.  Iron 
liilce,-  ilin.  Co.  143  O.  S.  431.  431,  30  L.  ed. 
2H,  12  Sup.  Ct.  Rep.  655,  where  it  is  held 
that  if,  on  all  tbe  facta  in  the  case,  tbe  judg- 
ment was  one  which  must  necessarily  have 
been  rendered,  it  must  Jtand.  The  same 
ruling  was  applied,  under  very  peculiar  cir- 
cumstances, in  Crimes  Dry  Cnoda  Co.  v, 
Malcolm.,  184  U.  S.  483,  4»i,  402,  41  L.  ed. 
5-24,  J27.  17  Sup.  Ct.  Rep.  158,  where  the 
basis  for  sustaining  the  judgment  waa  alto- 
gether different  from  that  \vbieb  was  ex- 
pressly presented  by  the  bill  of  exceptjons. 
Of  course,  if  it  were  apparent  from  the  rec- 
ord before  us  that  the  oefendant  bad  rested 
its  case  in  the  court  below  entirely  on  the 
proposition  that  the  plaintiff  was  an  em- 
ployee, or  otherwise  expressly  or  impliedly 
waived  other  defenses,  or  by  it»  course  bad 
in  any  way  blinded  the  plaintiff,  so  tlint  it 
might  be  thought  it  had  stopped  him  from 
putting  in  all  the  evidence  of  negligence 
tbat  he  might  have  put  in,  it  could  not  have 
brought  this  question  before  this  court  for 
its  consideration. 

The  injury  happened  through  the  over- 
turning of  a  car  in  which  the  plaintiff  waa 
riding,  at  a  switch  near  tbe  approacb<?s  to 
the  defendant's  station  at  Boston.  The  ef- 
fective cause  of  tbe  overturning  is  not  shown 
by  tbe  proofs.  The  plaintiff  siiggests  three 
different  explanations  of  the  accident: 
One.  that  the  switch  was  defective;  second, 
tbat  it  was  not  provided  with  modern  ap- 
pliances fur  safety;  and,  third,  that  the 
switchman  was  personally  negligcnL  The 
defendant  offered  no  evidence  in  its  own  be- 
half, and  did  not  even  call  the  switchman, 
nur  show  reason  for  not  calling  him.  It  is 
well  settled  that,  in  a  case  brought  by  an 
employee  against  an  employer,  tbe  employee 
is  subject  to  the  ordinary  rule  of  tbe  com- 
mon law.  that  it  rests  on  him  to  allege  and 
prove  that  tbe  injury  arose  from  the  negli- 
gence of  his  employer.     This  was  mo  held  by 
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ue  in  Bteveiu  t.  Ohamlerlaiii,  40  C.  C.  A. 
42).  100  Fed.  Bep.  378,  380,  and  it  is  rocog- 
nized  as  a  well-known  rule  of  law  in  TeiKU 
rf  P.  R.  Co.  V.  Bunett.  106  U.  S.  617,  819, 
41  L.  ed.  1136,  1139,  17  Sup.  Ct.  Rep.  707. 
But,  with  reference  to  pos^engers,  a  necaa- 
Bity  ariaee  out  of  the  fact  that  tiiey  are  not 
presumed  to  have  knowlitdge  of  the  methods 
of  pei'ticular  carrier!,  and  that  to  theni  the 
causes  of  injuries  are  inscrutable.  The  rule 
ii  beet  Rtnted  in  QUeaon  v.  Virginia  Ifid- 
Uutd  S.  Co.  140  U.  8.  435,  33  L.  ed.  458, 
463,IlSup.Ct.  Rep.  8112.  There  the  decisions 
of  the  Supreme  Court  are  referred  to,  where- 
in it  is  said  to  hav«  been  settled  that  the 
happening  of   an   injurious   accident   is,   in 

fiaseenger  cases,  prima  facie  evidence  of  neg- 
igence  on  the  part  of  the  carrier,  "and  that, 
the  passenger  being  hiunelf  in  Uie  exercise 
of  due  care,  the  burden  then  rests  upon  the 
carrier  to  show  that  it«  whole  dutf  was 
performed,  and  that  tike  injury  was  una- 
voidable by  human  foresight" 

The  luiture  of  tlie  duty  resting  on  the  de- 
fendant in  this  case  with  reference  to  the 
alleged  absence  of  modern  appliances  was 
stated  in  Uathor  v.  Killslon,  156  U.  S.  301, 
3B9,  39  L.  ed.  464,  470,  IS  Sup.  Ct  Bep. 
467.  While,  of  course,  no  carrier  caJi  be 
held  at  fault,  so  long  as  he  uses  approved 
•aleguards,  merely  bec&use  he  does  not  al- 
ways use  those  whioh  theoretically  or  ex- 
perimentally may  attain  better  results,  yet 
in  that  case  the  general  rule  laid  down  by 
the  court,  was  a«  follows:  "We  think  it 
may  be  laid  down  as  a  legal  principle  that 
in  hU  occupations  which  are  attended  with 
great  and  unusual  danger,  there  must  be 
used  all  appliances,  readily  attaiiial>le, 
known  to  science  for  the  prevention  of  acci- 
dents, and  that  the  neglect  to  provide  such 
readily  attainable  Appliances  will  be  retri- 
ed as  proof  of  oulpable  negligenoe." 

In  view  of  this,  we  think  the  case  would 
justly  have  been  left  to  the  jury  on  the  ques- 
tion whether  the  saf^^uard  appliances  re- 
ferred to  were  available  on  the  part  of  the 
defendant,  if  that  question  had  been  reached. 
Also,  in  view  of  the  lack  of  proof  offered  by 
the  defendant  with  reference  to  its  switch- 
man, we  think  the  court  would  not  have 
been  justified  in  taking  from  the  jury  the 
question,  if  reached,  whether  the  defendant 
hujl  fully  met  the  burden  resting  on  it  ac- 
cording to  the  rule  in  Oleeson  v.  Vtrjiinia 
Midlaiid  R.  Co.  So  far  as  this  part  of  the 
cose  is  concerned,  the  ruling  of  the  court  be- 
low cannot  be  questioned. 

Coming  to  the  main  issue,  we  are  con- 
trolled with  reference  to  it  by  the  decisions 
«f  the  supreme  court.  The  only  evidence, 
a9  we  have  said,  was  that  of  the  plaintiff. 
Tlie  essential  facta  are  not  disputed,  for  the 
purposes  of  this  writ  of  error;  neither  is 
fheie  any  substantial  difference  between 
the  partief  as  Us  any  qui^stion,  except  of 
law.  The  facta  are,  for  this  appeal,  so  simi- 
tnr  to  those  in  Doylt  v.  FUchbvrg  R.  Co. 
liir.  Ma<)s.  402,  33  L.  B,  A.  844,  44  N.  G. 
611,  that  it  is  not  maintained  that  if  that 
case  controlled  this  court,  the  ruling  of  the 
circuit  court  could  be  supported.  It  is  said, 
50  L  R.  A. 


however,  that  we  are  not  bound  bj  the  de- 
cisions   of    the   supreme   juditnal    court   of 
Massachusetts  on  a  question  of  this  charac- 
',   and   such    is   the   settled    rule-     £spe- 


largely  of  an  interstate  character,  as  is  this 
at  tnu-,  tllat  uniformity  of  decision  in  the 
Federal  courts  becomes  necessary;  and  thi* 
could  not  be  accomplished  if  conclusive  effect 
were  given  locally  to  local  decisions,  wiiich. 
on  questions  of  this  nature,  are  often  con- 
flicting. Nevertheless,  Doyle  v.  filchburg 
if.  Co.  seems  to  be  governed  by  the  same 
rule*  as  those  laid  down  by  Uia  auprenie 
court 

The  plaintiff  claimed  to  go  to  the  jury  on 
the  following  alleged  faots:  Being  in  the 
employment  of  the  defendant  he  changed 
to  a  new  employment,  still  vritji  tLe  defend- 
ant In  connection  with  the  change  of 
employment,    be    atipnlated,    not    only    for 


but 


for 


free  transportaUon  to  Boston  from  tJie  city 
wherelie  was  to  be  e(n[Joyed,for  his  own  con- 
venience,and  not  in  oonnectionwitb  goingto 
or  from  his  work.  Be  was  injured  while  on 
one  of  these  trips  to  Boston,  and  while  not 
going  to  or  frtnn  his  work,  and  while  be  was 
not  employed;  that  is  to  say,  during  the 
hours  when  he  wns  free  for  recreation  or  ts 
Tisit  his  family,  or  to  use  his  time  tar  any 
purpose  of  his  own.  He  had  received  suc- 
oeesive  passes  as  etudi  expired,  all  of  tbem, 
so  far  as  the  case  shows,  having  plainly 
stamped  on  the  face  that  they  were  employ- 
ee's passes,  and  on  the  back  a  waiver  of  ul 
claims  against  the  defendant  arising  from 
the  negligence  of  its  agents  "or  otherwise." 
auiDcient  to  cover  the  case  at  bar,  unless  the 
same  is  controlled  by  the  rules  of  public 
policy,  and  the  decisions  of  the  aiipTenie 
court  with  reference  thereto.  TTie  record 
does  not  expressly  show  that  the  plaintiff 
knew    what  appeared  on    the    back  of    his 

Cusses,  but  inoamuch  as  he  had  been  for  a 
ing  Ume  an  employee,  the  court  would  not 
have  been  justiOed  in  permitting  the  jury 
to    And,  on   the   ervidence,  that  he   did    not 

The  essentia  question  is  stated  by  the  de- 
feodant  as  follows:  It  being  established 
that  the  contract  under  which  the  plaintiff 
was  being  transported  at  the  time  of  his  in- 
jury was  made  at  his  own  request  volun- 
tarily, and  with  full  knowledge  of  its  terms 
and  conditions,  anl  it  being  a  oontraet 
which  the  plaintiff  was  not  entitled  to  re- 
ceive except  by  mutual  agreement,  and 
which  the  defendant  woe  not  bound  to  grant 
except  on  oonditions,  does  any  public  polity 
require  it  to  be  declared  voidT  Subject  to 
the  caution  not  to  draw  frcmi  the  words  "at 
his  own  request,  voluntarily,"  any  inference 
contrary  to  what  we  have  alread^^  said,  this 
suJBciently  explains  the  issue  which  the  case 
raises,  'nie  question  thus  Btat«d  is  on  all 
fours  with  that  answered  in  Oraai  Trunk 
R.  Co.  T.  Btevma,  95  U.  S.  655,  24  L.  ed.  S35. 
It  there  appeared  that  Stevens  was  the 
owner  of  a  patented  car  ooupler,  for  the  op- 
tion and  nse  of  whch  the  corporation,  whick 
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wu  thi  plaintilT  in  error,  vas  negotiating; 
UiB,t  be  went,  at  its  request  aad  expense,  to 
*  point  on  ito  lailioad,  to  gee  one  of  iU  of' 
fioen  in  reference  to  this  matter,  and  t,  free 
pads  was  granted  bim;  tb&t  the  pass-cou- 
tained    an    indorHmient,  which  for    preaent 

SurpoBSB  was  substantially  to  the  same  ef- 
wt  as  that  on  the  pass  in  the  case  at  bar ; 
and  that  Stevens  testified  that  he  put  the 
fast  into  his  pocket  without  looking  at  the 
indorBeujent.  There  was  a  special  finding 
that  he  did  not  know  what  was  indorsed  on 
the  pass,  but  the  condueions  of  the  court 
were  made  independently  of  thie.  It  found, 
at  page  658,  Q3  U.  B.,  and  page  536,  24  L. 
ed.,  that  the  tnunsportation  of  the  plaintiff, 
altjiough  not  paid  for  in  money,  was  not  s 
matter  of  charity  or  gratuity,  bat  was  by 
virtue  of  an  agreement  in  whidi  the  mutual 
interests  of  both  partiee  were  consulted; 
thnt  the  matter  of  mutua.1  interest  was  a 
part  of  the  oonsideration  which  the  plaintill 
consented  to;  that  giving  him  a  free  pajia 
did  not  alter  the  nature  of  the  transaction; 
that  the  pass  was  a  mere  ticket  to  be  shown 
to  the  conductor  as  evidence  of  his  right  to 
be  transported;  that  it  waa  not  evidence  of 
any  contract  that  Uie  plaintiff  was  to  as- 
sume aU  the  risks;  and,  what  is  the  pith  of 
the  decision  a*  applied  to  the  case  at  bar,  as 
appears  at  page  USB,  96  U.  S.,  and  page  530, 
24  L.  ed.,  that  it  would  not  have  been  valid 
it  it  bad  been.  On  page  660,  65  U.  8.,  ajid 
pa^  630,  24  L.  ed.,  the  court  laid  aside  «I1 
question  whether  or  not  Stevens  knew  of  the 
condition  on  the  back  of  the  paM,  and  said; 
"But  we  have  already  lAown  that  the  carry- 
ing of  the  plaintiff  from  Portland  to  Uon- 
trraJ  was  not  a  mere  gratuity.  To  call  it 
such  would  be  repugnant  to  the  eeeentJAl 
eluuacter  of  the  whole  tranBactioa.  There 
was  a  consideration  for  it,  both  good  and 
valuable.  It  necessarily  follows,  therefore, 
that  it  was  a  carrying  for  hire.  Being 
such,  it  was  not  competent  for  the  defend- 
ant, as  a  cnnmon  carrier,  to  stipulate  for 
the  immunity  ucpreeeed  on  the  back  of  the 
paas.  .  .  .  The  defendajit,  being,  by  the 
very  nature  of  the  transaction,  a  common 
carrier  for  hire,  eaniiot  set  up  as  against  the 
pUuntiff,  who  wa«  a  passenger  for  hire,  any 
Muah  estopped  or  agreanant  aa  that  which 
ia  iDsisted  oo." 

It  is  not  necessary  to  examine  at  length 
the  other  decisions  of  the  supreme  oooirt 
which  are  usually  cited  on  this  cIms  of  quee- 
tions.  It  is  BufBdent  to  say  that  that  oourt 
has  firmly  adhered  to  the  rule  of  Orand 
Trunk  R.  Oo.  t.  Bteveni,  both  with  refer- 
ence to  passengers  and  gixids.  It  has  not, 
however,  pawed  directly  on  the  queation 
whether  or  ttot  a  carrier  can  lawfully  stipu- 
late for  a  release  from  tlte  negligence  of  it- 
•elf  or  its  servanta,  with  a  person  travding 
on  an  aheolntely  iree  passage.  In  i'Ailo- 
delphia  d  R.  B.  Oo.  v.  D9rhy,  14  How.  468, 
486,  14  L.  ed.  602,  60D,  and  in  TU  Vmo 
■World  V.  King,  16  Ho>w.  iOB,  47«,  14  L.  ed. 
1019,  1021,  the  court  held  that  the  asatunp- 
tion  of  tlie  custody  of  the  person  of  one  trav- 


diligence  as  to  his  safety.  In  those  easea 
there  was  no  stipulatjon  against  liability. 
In  A'nc  ¥i>rk  C.  R.  Co.  v.  Loekwood,  17 
Wall.  3o7,  21  L,  ed.  627,  and  in  Texan  i  P. 
K.  Co.  V.  ReedcT,  170  U.  S.  630,  42  L.  ed. 
1134.  IS  Sup.  Ct.  Rep.  706,  it  applied  the 
rule  of  public  policy  to  persons  accompany- 
ing cattle  on  freight  trains,  although  m  the 
latter  caae  it  retwnized  the  fact  which  we 
explsined  in  FilchhuTg  R.  Co.  v.  Kichola,  29 
C.  C.  A.  500,  50  U.  S,  App.  297,  B6  Fed.  Rep. 
S'15,  94S,  that  a  person  traveling  under  those 
circumstances  impliedly  subjects  himself  to 
certain  risks  neceeaarily  incident  to  freight 
trains  and  not  incident  to  passenger  trains, 
and  that  it  might  not  be  unreasonable  to  re- 

Juire  him  to  specially  stipulate  accordingly, 
n  Baltimore  i  O.  8.  W.  R.  Co.  y.  Voight, 
176  U.  S.  4B8,  44  L.  ed.  680,  20  Sup.  Ct.  Rep. 
385,  the  court  held  thatetipulationa  between 
an  express  company  and  a  railway  company 
bywhi.      a  messenger ;ihould  releasethe  rail- 


ceptional,  because  the  oourt  had  already  de- 
cided, in  Eapreaa  Catet,  117  U.  S.  1,  sub 
tujm.  Uemphit  <E  L.  R.  R.  Co.  v.  Southern 
iixf).  Co.  2»  L.  ed.  791,  6  Sup.  Ct  Rep.  642, 
G28,  that  railway  companies  are  not  re- 
quired by  usage  or  by  the  common  law  to 
transport  the  traffic  of  an  expren  company 
in  the  manner  in  which  such  traffic  is  usu- 
ally carried,  llierefore  it  followed  that  an 
express  company,  in  negotiating  with  a  rail- 
way company  for  itself,  its  merchandise  and 
employees,  does  not  stand  on  the  commoa 
public  right,  but  only  on  suidi  special  ooo- 
tracts  as  the  two  parties  may  voluntarily 
enter  into.  Moreover,  it  appeared  to  the 
court  that  a  messenger  of  an  express  coffl- 

Sany  is  not  qua  passengef,  more  tnan  a  ven- 
□r  of  petty  artirlea  on  railway  trains. 
Without  analyzing  the  case  further,  it  is 
clearly  exceptional,  and  it  jn  no  manner  im- 
pugns in  the  slightest  degree  Grand  Trurik 
a.  Co.  V.  Bteveat,  as  is  made  especially  plain 
by  the  reference  to  the  latter  case,  at  page 
606,  170  U.  S.,  and  page  663,  44  L.  ed.,  and 
page  387,  20  Sup.  «.  Rep. 

The  defendant  urges  on  us  the  fact  that 
the  plaintiff  had  been  previously  in  the  em- 
ployment of  the  defendant;  but  we  are  un- 
able to  see  the  p^tinency  of  this,  eioept  so 
far  as  it  would  justify  Uie  court  in  assum- 
ing that  the  plaintiff  knew  the  conditions 
indorsed  on  his  pans.  Whatever  may  bar* 
been  his  prior  contract  with  the  defendant, 
clear  that,  on  the  ease  as  presented  in 


controlled  tJia  parties  at  the  time  of  his  in- 
jury was  new  and  independent. 

Our  attention  has  also  been  called  to  t»- 
riouB  cases  relating  to  the  liability  of  car- 
riers to  employees  u^en  passing  between 
their  homes  and  their  places  of  labor.  'His 
supreme  court  has  never  passed  on  this  par- 
ticular phaao;  but  it  dearly  raises  an  eesen- 
tially  different  question  from  that  at  bar, 
be<»iUse  there  is  no  injustice  or  legal  incon- 
sistcmt^  in  holdiiw  that  under  some  circum- 
stances the  going  to  or  returning  from  worV 
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is,  in  Uie  ey%t  ot  the  law,  an  incident  to 
tb«  employment,  if  not  a  part  tliereof.  As 
we  have  already  laid,  the  pfoofs  of  which 
the  plaintiff  waa  entitled  to  go  to  the  jury 
entirely  relieve  the  case  of  any  proposition 
of  tbia  character.  Aa  in  Orand  Trunk  R. 
Co.  V.  iitevttia,  he  was  at  the  time  of  his 
injury  traveling  in  a  passenger  train,  under 
a  special  arrangement  which  i^ised  a  valid 
conBideration,  and  at  a  time  and  in  relation 
to  a  matter  whioh  in  do  manner  coneerned 
hia  employment  by  the  defendant.  The  only 
apparent  difTersnce  in  any  particular  is 
that  the  plaintiff  was  not  traveling  on  an 
errand  in  whioh  both  parties  were  mutually 
interested,  as  Stevens  was,  but  exclusively 
for  hia  own  purposes,  precisely  liks  any  or- 
dinary j>a«senger.  IIiib  difference  tende  to 
make  his  case  clearer. 

It  is  urged  that  the  plaintiff  was  not  pay- 
ing hia  fare  in  money,  and  that  he  did  not 
stand  as  one  of  the  public  ordinarily  stajuls, 
in  dealing  with  ca,rriers,  because  hia  car- 
riage was  a  part  of  an  entire  contract  cov- 
ering Mverat  elements,  so  that,  therefore, 
both  he  and  the  defendant  were  at  liberty  to 
stipulate  for  auch  conditions  as  they  might 
mutually  agree  upon.  In  thia  particular, 
however,  the  case  of  Grand  Trunfc  R.  Co.  v. 
Stevens  is  eBemtially  in  point  against  the 
defendant  The  defendant  atao  urges  that 
the  line  of  reasoning  in  Xeur  York  C.  R.  Co. 
V.  Lockicood,  wbicli  led  to  the  conr^luaionB  of 
the  court,  eral>ra<%s  several  iiropoBitiona, 
among  which  are  that  of  the  general  pubHc 
interest  in  the  safe  carriage  of  persona,  and 
that  the  imposition  of  coitditiona  by  a  car- 

tial  duties  of  bis  employmeot;  and  it  also 
presents  other  references  to  Veto  York  C.  R. 


Co.  V.  Lockwood,  for  the  purpOM  of  showing 
that,  under  the  relations  which  the  parties 
in  the  case  at  bai  bear  to  each  other,  they 
were  not  within  the  precise  reasons  wlicb 
led  to  the  conclusions  of  the  supreme  oouyL 
We  need  not,  boivever,  follow  through  this 
line  of  argument,  because  the  question  is. 
What  ia  the  rule  of  lawl  and  not.  What  are 
the  various  reasons  out  of  wiiieh  the  rule 
was  developed!  These  reasons  change  and 
fluctuate  from  time  to  time  with  the  prog- 
ress of  events,  or  with  the  different  views 
of  different  judges.  The  rule  which  gov. 
erns  this  case,  as  we  have  already  said,  is 
expressly  stated  in  A'eu?  York  C.  R.  Co.  v. 
LookViood,  17  Wall.  357,  21  L.  ed.  82T;  and 
it  is  so  firmly  fixed,  and  has  been  applied  id 
Grand  Trunfc  R.  Co.  v.  Stevens  under  dr- 
cumstances  so  essentially  like  those  at  bar, 
that  we  seem  to  be  oontrolled  by  it,  and  by 
its  application,  as  the  rule  and  ito  applica- 
tion have  each  been  determined  by  the  su- 
preuie  court.  Under  thia  rule,  and  under 
its  application,  the  plaintiff  below  was  gao 
passenger  at  the  time  of  his  injury,  having 
given  for  his  passage  a  valuable  considera- 
tion, so  that  public  policy  will  not  permit 
us  to  enforce  the  stipulations  indorsed  on 
his  pass,  although  he  freely  assented  to 
them.  So  far  aa  eoncema  any  moral  obli- 
gation growing  out  of  those  stipulation* 
u-hich  it  is  cla.imed  he  now  seeks  to  violate, 
the  defendant  must  appeal  elsewhere  than  to 
courts  of  law. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  case  is  remanded  to  that 
court,  with  directions  to  set  aside  the  vcr- 
ditt  and  proceed  thereupon  in  accordance 
with  law;  and  the  costs  of  this  court  are 
awarded  to  the  plaintiff  in  error. 


ALABAMA  SUPREME  COUBT. 


MARBURY  LUMBER  COMPANY. 


I.  Allesatlans  of  BeKHvemce  on  the 
part  of  ■  railroad  cvmpaoy  in  setting 
On  from  Its  lacamollvea  are  not  InsulDclent 
on  account  o(  s  failure  to  state  the  facts 
wblch  cunstltute  tbe  negilKCice. 

I.  Tiae  tuere  commanleallon  of  Hre  by 
a  railroad  engine  Is  of  Itself  aufflctent  to 
raise  a  prima  fscia  presumption  against  tbe 


property  Is  ss 


mptloB   of   BeKllKeaoe   on 

L  railroad  company  In  caie 
,  on  Hre  by  sparks  from  a  toco- 
moiive  II  am  sufflclent  to  make  a  conQIct  ol 
evidence  wblch  will  take  tbe  ease  to  the  jury, 
when  there  Is  undisputed  proof  of  due  care 
Id  th«  eonsttuetion  and  operation  of  the 
locomotive. 


wher 


.    wss    running   i 
tbe 


:  be  suDclent  to  take  tbe  ease  to  Ibe  Jury 
on  tbe  (]UeBtlan  of  the  railroad  company's 
negligence,  wbere  tbe  prima  facie  presamp- 
tlon  of  negligence  raised  by  tbe  fact  of  com- 
munkstlng  tbe  Ore  baa  been  rebutted  by  no. 
disputed  tcatlmony  ot  due  care  In  tbe  con- 
struction and  operation  of  tbe  engine. 

!.  Flaetaii  eottoa  arar  •  railroad 
track,  where  It  Is  set  on  fire  by  sparks 
from  a  locomotive,  is  not  tbe  proximate  caass 
of  tbe  destruction,  bat  a  mere  condition. 

I.  The  doctrine  of  coatrlhatorT  b*scU^ 
■ence  dues  not  «t>plr  to  the  placing  of 
cotton  near  a  railroad  track,  wbere  It  Is  set 
on  Sre  by  qwrhs  from  a  locomotive  tbrougb 
tbt  negligence  of  the  railroad  company. 

(Jannarr  IT,  1900.) 


NoTB. — Tbe  conflicting  cases  on  tbe  qnestlon  i  40  i  see  also  UcCnIlen  v.  Chlciwo  *  N.  W.  S. 
of  presumption  of  negligence  on  the  psrt  of  a  Co.  (C.  C.  App.  8th  C.)  40  L.  R.  A.  043,  sns- 
railroad  company  when  Area  are  set  by  sparks  talalag  tbe  presumption :  and  Garrett  v.  800th- 
from  an  engine  are  collected  In  a  note  to  Bar-  cm  R.  Co.  (C.  C.  App.  Sth  C.)  4»  L.  B.  A.  S4B, 
nowski  V.  HelBon  (Ulch.)    IE  L.  B.  A.  oa  page  >  denying  It. 
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R.  Co.  T.  HuiBui 


APPEAL  bj  defendant  from  »  judgmeat 
of  the  Circuit  Court  for  Autauga  Coun- 
■ty  in  fsvor  of  plaintiff  in  an  action  brought 
to  rocover  damage  for  the  alleged  negligent 
dsitruction  of  certain  cotton  belonging  to 
plaintiff.    Reverted. 

The  Grst  count  of  the  declaration  alleged 
Blmplf  that  defendant  negligently  set  fire  to 
*nd  destroyed  TO  bales  of  cotton,  the  prop- 
erty of  plaintiff,  located  on  the  premises  of 
plaintiff,  stating  Talue.  damage,  etc.  The 
•eoond  count  was  precisely  eimilar,  except 
that  it  did  not  atate  tiie  location  of  the  eot- 
■Um.  The  third  count  stated  that  defendant 
by  the  nc^ligenee  of  its  agents  and  servants, 
who  were  then  and  there  engaged  in  the  oper- 
ation of  a  train  of  cars  and  engine  upon  the 
defendant's  railway  track,  negligently  threw 
from  said  engine  sparks  which  set  fire  to 
plaintiff's  cotton. 

Further  facts  appear  In  the  opinion. 

Meitra.  Tlioniaa  G.  Jonas,  Cb«rles  P> 
•Jonoa,  and  AlB>»ndeT  O.  Biroh,  tor  ap- 

The  oftu«  does  not,  under  the  facts  and  cir- 
«anutanees  of  this  case,  fait  upon  tba  defend- 
smt. 

LoitiwilU  A  v.  R.  Co.  t.  Ree»«,  65  Ala^ 
-487,  S  So.  283;  houiwille  i  S.  R.  Co.  •</.  Ua- 
ione,  ]09  AU.  SOO,  80  So.  33;  CAtoa^o  A  N. 
W.  R.  Co.  T.  MeCahill,  56  IH.  28;  Albert  T. 
northern  C.  R.  Co.  98  Pa.  31Q. 

Plaintiff  charged  with  contributory  negli- 
.gence  cannot  require  the  defendant  to  clear 
itself  of  a  presumption  of  negligence  until  it 
lias  purged  itself  of  ite  own  contributory 
negligence; 

Miaaoari  P.  B.  Co.  t,  Bartlett,  6B  Tex.  79, 
<  S.  W.  C4». 

A  railroed  eompau;  maj  rebut  the  infer- 
«nce  of  negligence,  which  arises  when  the 
plaintiff  proves  that  the  Are  originated  by 
■parks  from  the  defendant's  engine,  by  show- 
ing that  the  engine  wag  provided  vrith  the 
4>est  methods  known  for  arresting  sparks, 
And  that  it  was  in  good  order  and  skilfully 
managed. 

Pitliburgh,  O.  A  Bt.  L.  R.  Co.  t,  Hixon,  79 
Ind.  HI;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Benson, 
-69  Tex.  407,  G  S.  W.  S22;  Philadelphia  d  R. 
R.  Co.  T.  Bchultx,  93  Fa.  341;  Atchison,  T. 
^  a.  F.  R.  Co.  T.  Rigga,  31  Kan.  622,  3  Pac. 
306;  Eoff  y.  Wett  Jertey  R.  Co.  46  N.  J.  L. 
SOI ;  Louiamlle  d  N.  R.  Co.  r.  Reeie,  8S  Ala. 
4B7,  S  So.  263;  Loui»ville  A  V.  R.  Co.  t.  HiU 
Ur,  109  Ala.  600,  19  So.  969 ;  LouitmlU  d  N. 
R.  Co.  T.  Malone,  109  Ala.  S09,  20  So.  33. 

The  burden  which  might  have  attached  on 
-the  plaintiff  showing  that  the  cotton  was 
fired  by  sparks  from  one  of  its  engines  has 
tieen  met  and  rebutted  by  this  uncontrovert' 
ed,  undenied,  and  uncontradicted  evidence. 

PKOadelphia  A  R.  B.  Co.  v.  Bokultz,  93  Pa. 
341. 

The  owner  of  property  la  under  an  obliga- 
tion to  noe  ordinary  care  in  the  use  of  his 
property,  to  protect  it  from  the  n^ligent 
«cts  of  his  neighbor. 

Cooley,  Torts,  268 ;  Chioo^o  A  N.  W.  R.  Co. 
■w.  Simotuon,  M  111.  604,  5  Am.  Rep.  ICG; 
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Snyder  v.  Pittsburg,  C.  A  8t.  L.  R.  Co.  11 
VV.  Va.  14. 

Precautionary  requirements  Increase  in 
the  ratio  that  danger  becomes  more  threaten- 
ing. 

AlahOToa  Q.  S.  R.  Co.  *.  Arnold,  84  Ala> 
169,  4  So.  369;  LouisvilU  d  N.  R.  Co.  v. 
Webb,  97  Ala.  306,  12  So.  374;  Eightand 
Ave.  d  B.  R.  Co,  T.  Bampton,  91  Ala.  660,  8 
So.  778. 

The  owner  of  property  owes  a  duty  to  hia 
neighbor  to  put  his  property  to  such  a  use  aa 
not  to  injure  his  neighbor  in  the  lawful  and 
reasonable  use  of  hia  own,  and  to  protect  it 
from  the  lawful  use  of  his  neight)or's,  which 
duty  varies  according  to  the  circumstances 
of  particular  and  peculiar  cases. 

Cooley,  lorU,  286;  Webb  v.  Rome,  W.  A 
0.  R.  Co.  49  N,  Y.  420,  10  Am.  Rep.  389; 
Locfcoiconno  A  B.  R.  Co.  v.  Doak,  62  Pa.  379, 
91  Am.  Dec.  IGQ;  Loker  t.  Damon,  17  Pick. 
2H*;  Minaouri  P.  R.  Co.  v.  Bartlett,  69  Tex, 
79,  0  8,  W.  649;  Poit  v.  Buffalo,  P.  A  W.  R. 
Co.  108  Pa.  686. 

Plaintiff  was  guilty  of  contributory  negti- 

Oreat  Western  R.  Co.  \.  Bateorth,  39  III. 
347 ;  Coatea  v.  Missouri,  K.  d  T,  R.  Co.  fll 
Mo.  38;  MoBon  A  W.  R.  Co.  v.  UaConnelt, 
27  Oa.  481 ;  Collins  y.  Neto  Tork  C.  d  H.  R. 
R.  Co.  6  Hun,  490;  Murphy  v.  Chicago  A  N. 
W.  R.  Co.  46  Wis.  222,  30  Am.  Rep.  721 ; 
Pennsylvania  Co.  v.  Galientine,  77  Ind.  322; 
Birge  v.  Gardiner,  19  Conn.  607,  60  Am.  Dec. 
281 ;  Bciiier  v.  Delaware  A  H.  Canal  Co.  13 
Hun,  254;  Brown  t.  Hannibal  d  Bt.  J.  R. 
Co.  37  Mo.  298;  Kansas  P.  R.  Co.  v.  Brady, 
17  Kan.  380;  Toledo,  W.  £  W.  R.  Co.  v.  Uaa- 
field,  72  111,  95;  Grcol  Western  It.  Co.  v. 
Bateorth,  39  HI.  340;  Keaee  v.  Chicago  d  N. 
W.  R.  Co.  30  Iowa,  78,  6  Am.  Rep.  843;  Ohio 
d  If.  R.  Co.  T.  Bhancfelt,  47  111.  497,  95  Am. 
Deo.  504;  JHinois  C.  R.  Co.  v.  Frazier,  47 
111.  906;  Illinois  C.  R.  Co.  v.  Yunn.  51  111. 
78;  UcPheeters  v.  Hannibal  d  Bt.  J.  R.  Go. 
45  Mo.  22;  Galveston,  H.  A  8.  A.  R.  Co.  t. 
Bomt,  69  Tex.  647,  9  8.  W.  440;  Gibbons  v. 
Wisconsin  Valley  R.  Co.  58  Wis.  336,  17  N. 
W.  132;  minoi*  O.  R.  Co.  v.  Blallon,  54  HI. 
133,  6  Am.  Rep.  109;  I  Thomp.  Neg.  103; 
Murphy  t.  Chicago  d  1/.  W.  R.  Co.  46  Wis. 
222,  30  Am.  Rep.  721 ;  Post  v.  Buffalo,  P.  A 
W.  R.  Co.  108  Pa.  586. 

Messrs.  Tompkins  &  Traj  and  Watts, 
Troy,  &  OaSey,  for  appellee: 

The  pleader  is  not  required  to  specify  the 
quo  modo  of  the  negligence. 

Mobile  d  M.  R.  Co.  v.  Crenshaw,  65  Ala. 
669 ;  Mobile  A  0.  B.  Co.  t.  George,  94  Ala. 
214,  10  So.  145. 

Proof  of  the  fact  of  the  destruction  of 
property  by  fire  which  had  escaped  from  a 

SBsing  engine  is  prima  facie  evidence  of  neg- 
„«nce  in  the  construction  or  management 
of  such  engine. 

Louisville  A  N.  B.  Co.  v.  Reese,  85  Ala. 
497,  6  So.  263;  Louisville  A  S.  R.  Co.  r.  Mil- 
ter, 109  Ala.  GOO,  19  So.  989;  Louisville  A 
}i.  B.  Co.  V.  MahM,  10»  AU,  B09,  20  So. 
83, 


,Coe>^lc 
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Proof  of  fire  bj  trSiinB  II  prima  facie  evi- 
dence of  negligence. 

9  Am.  &  Eug.  Enc.  lM\r,  pp.  9,  10,  notes; 
Qalorston,  E.  d  B.  A..  B.  Co.  v.  Borne,  S9 
Tex.  C43,  9  S.  W.  440,  35  Am.  k  Eng.  R.  Cae. 
23S)  and  note  on  p.  242. 

It  is  one  of  tiie  incident*  of  the  ownership 
of  property  that  the  owner  should  use  btl 
land  in  anj  manner  that  he  saw  fit  so  long 
aa  such  use  was  lawful.  While  an  incidental 
destruction  of  plaintiff's  property  on  his  own 

S remises  might  be  excused,  yet  a  oef^igent 
estruction  eatmot  be  excused  so  long  as  such 
use  was  lawful. 

LouitoilU  d  S.  R.  Co.  v.  ifnlone,  US  Ala. 
«00,  22  So.  S9T ;  8  Am.  ft  Eng.  £nc.  Law,  p. 
16;  Miaiianppi  HoHM  Ina.  Co.  v.  Loviamlle, 
«.  O.  d  T.  Co.  70  Hiai.  lie,  12  So.  169 ;  Fero 
r.  Buffalo  d  Btate  Lin«  R.  Co.  22  N.  Y.  209, 
76  Am.  Dec.  ITS;  Jack*onville,  T.  d  K.  W. 
R.  Co.  V.  Feninaular  Land,  Tritnsp.  d  Mfg. 
Co.  27  Fla.  1,  167,  17  L.  R.  A.  33,  06,  9 
60.676;  3  Elliott,  Railroads,  S  1233;  Salmon 
T.  Delaware,  L.  d  W.  R.  Co.  38  N.  J.  L.  6,  20 
Am.  Rep.  360. 

TyaoM,  J.,  delivered  tlia  opinion  of  tlie 

The  complaint  containe  three  counbd. 
Counts  I  and  2  are  substantially  the  latne. 
They  are  no  more  than  l^al  conclusions. 
Not  a  single  fact  is  alleged  m  either  out  of 
which  any  duty  arose  or  was  owinf;  on  the 
part  of  the  defendant  to  the  plaintiff,  nor  in 
what  the  breach  of  duty  consisted  upon 
which  the  plaintiff  predicates  the  defead- 
ant'e  negligence.  It  would  be  difficult  to 
frame  a  count  more  general,  and  containing 
less  information  to  the  defendant  as  to  what 
it  is  required  to  defend  against,  than  these. 
As  to  whether  tbe  plaintiff  complains  of  the 
defendant  for  the  negligent  destruction  of  its 
cotton  while  the  cotton  was  in  tran«ttu,  in 
the  warebouse  of  the  defendant,  upon  the 
platform  of  defendant's  station  house,  on  the 
ligbt  of  way  of  the  defendant,  or  on  the 
premises  of  the  plaintiff,  count  No.  2  does 
not  inform  ui.  Furthermore,  by  what  means 
or  through  what  agency  the  fire  was  commu- 
'  nicated  to  plaintiff's  cotton  ia  also  a  matter 
of  conjecture.  Whether  by  sparks  emitted 
from  a  passing  engine,  which  directl;^  ^'^ 
fire  to  the  cotton,  or  ta  some  inflammable 
substance  upon  tbe  defendant's  right  of  way, 
and  thereby  communicated  to  the  cotton,  or 
whether  by  carelessness  of  someone  in  charge 
of  the  station  the  house  or  platform  of  the 
defendant  was  destroyed  by  fire,  which 
burned  the  cotton,  or  by  the  carelessness  of 
some  agent  or  servant  of  defendant  in  the 
handling  of  a  lighted  lamp,  candle,  match,  or 
torch,  he  communicated  the  fire  to  the  cot- 
ton, we  are  not  informed,  ae  we  have  said, 
by  either  of  these  counts.  It  requires  no 
argument  to  show  that  tbe  defendant  would 
be  at  a  seriouH  disadvantage  if  required  to 
take  issue  upon  a  complaint  couched  in  such 
broad  language  as  that  affords  it  no  informa- 
tion whatever  as  ia  the  act  of  nonfeasance 
or  misfeasance  complained  of.  If  tlie  fire 
was  communicated  to  tbe  cotton  in  either  of 
60L.R.A. 


the  ways  suggested,  and  of  which  the  plain- 
tiff would  have  the  right  to  make  proof  il 
issue  was  taken  upon  the  counts,  the  char- 
acter of  the  evidence  requited  of  the  defend- 
ant to  rebut  the  contention  would  be  mate- 
t'ially  and  entirely  different.  Should  plain- 
tiff rely  np<Hi  a  destruction  of  the  cotton  by 
means  of  sparks  from  a  paasing  engine,  the 
question  of  the  proper  cottstruction  or  hand- 
ling of  the  engine  would  be  tbe  iuue.  Should 
it  rely  upon  the  destruction  of  the  cotton  by 
the  careless  handling  of  a  lighted  lamp, 
candle,  match,  or  torch  by  the  agent  or  serv- 
ant of  the  defendant,  the  issue  would  be 
radically  different.  The  pleadings  must  be 
as  brief  as  is  consistent  with  perspicuity  and 
the  presentation  of  the  facts  or  inatt«r  to  be 
put  in  issue,  in  an  intelligible  form.  No  ob. 
jection  can  be  allowed  for  defect  of  form,  if 
facts  are  so  presented  that  a  mat«rial  issue 
in  law  or  fact  can  be  taken  \ry  tbe  adverse 
party.  Code,  \  3286.  In  Phania  In*.  Co. 
V.  Moog,  78  Ala.  301,  this  court  said:  "Pre- 
cisely the  same  principle  applies  to  aver- 
ments of  negligence,  whether  urged  by  way 
of  defense  or  in  maintenance  of  an  action. 
It  ia  not  sufficient  to  aver  mere  conclusions 
of  law—the  facts  must  be  averred  from 
which  the  conclusion  of  negligence  is  dedu- 
cible."  After  quoting  this  rule.  Justice  Clop- 
ton,  in  Ensley  R.  Co.  v.  Ohtiening,  93  Ala.  26, 
9  So.  469,  said :  '"niis  rule  has  been  relaxed 
from  necessity  in  cases  where  the  cause  of 
action  consists  in  the  nonperformance  or  mis- 

Eerformance  of  duty.  In  such  cases  tbe  rule 
as  been  thus  stated:  "When  the  gravamen 
of  the  action  is  the  alleged  nonfeasance  or 
misfeasance  of  another,  as  a  goieral  rule  it 
sufficient  if  the  complaint  avers  facts  out 
which  the  dutf  to  act  springe,  and  that 
the  defendant  negligently  failed  to  do  and 
perform,' "  etc. ;  and  it  is  "  'not  necessary  to 
define  the  quo  modo,  or  to  specify  the  par- 
ticular acts  of  diligence  he  should  have  em- 
ployed in  the  performance  of  such  duty.' 
The  reason  given  is,  'what  the  defendant  did, 
and  how  he  did  it,  and  what  he  failed  to  do, 
are  generally  better  known  to  the  defendant 
than  to  the  plaintiff,  and  hence  it  is  that 
in  such  cases  a  general  form  of  averment  Is 
sufficient.' "  This  rule  is  announced  and  rec- 
ognized as  the  proper  one  by  this  court  in 
Mobite  d  0.  R.  Co.  v.  Oeorge,  94  Ala,  214,  10 
So.  146;  Beagemer  Land  d  Improv.  Co.  v. 
Campbell,  121  Ala.  CO,  26  So.  793;  Arm- 
ttrong  v.  Montgomery  Street  R.  Co.  123  Ala. 
~~~  26  So.  349;  and  others.  In  each  of 
these  cases,  however,  there  was  a  genial 
averment  of  fact  eonstitnting  the  nonper- 
formance or  misperformance  of  duty  out  of 
which  the  negligence  of  the  defendant  arose, 
well  as  the  facts  out  of  which  the  duty 
act  sprung.  Courts  of  other  jurisdictions 
cognize  and  enforce  this  rule,  and  it  is 
stated  generally  to  be  that  the  complaint  or 
declaration  in  an  action  for  n^ligenqe 
should  allege  a  duty  owing  the  plaintiff  by 
the  defendant,  or  state  the  facts  from  which 
the  law  will  imply  the  duty,  and  the  plain- 
tiff need  not  set  out  in  detail  the  specific  acta 
itituting  the  negligence  complained  of,  m 
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thii  would  be  pleading  the  eyidence.  14 
Enc.  PI,  ft  Pt.  331,  333.  In  the  well-coasid- 
«red  case  of  Bnyder  v.  Wheeling  Electrical 
Co.  43  W.  Va.  061,  39  L.  R.  A.  499,  28  S.  E. 
733,  tbe  supreme  court  of  West  Virginia  in- 
terprets and  applies  the  rule  under  consid- 
eration. It  is  there  said:  "One  error  al- 
leged is  the  action  of  the  circuit  court  in 
overruling  a  demuirer  to  the  declaration. 
The  speciflcation  of  iti  defect  is  that  it 
ought  to,  but  does  not,  set  forth  the  dut)' 
tiud  arer  the  neglect"  And  citation  is  made 
of  the  language  in  the  opinion  of  Clarke  r. 
Ohio  River  R.  Co.  39  W.  Va.  732,  20  S.  E. 
696,  that  a  declaration  in  "toit  must  have 
requisite  deflnitcnMs  to  inform  the  defend- 
ant of  the  nature  of  the  cause  of  action,  and 
the  particular  act  or  omission  constituting 
the  tort;"  and  reference  ia  made  to  Poling 
T.  Ohio  RtiMT  R.  Co.  3S  W.  Va.  (MS,  24  L. 
R.  A.  215,  IS  B.  E.  782,  holding  that  a  dec- 
laration for  u^Iigenee  "is  good  if  it  con- 
tains the  Bubfltantia]  elements  of  a  cause  of 
action,  the  dut;f  violated,  the  breach  thereof 
properly  averred,  with  such  matters  as  are 
necessary  to  render  the  cause  of  action  intel- 
ligible, so  that  judgment  according  to  law 
and  the  very  right  of  the  case  can  be  given." 
I  think  these  statements  are  good  law.  Hogg, 
PI.  ft  Forms,  !  140,  says  that  "it  is  settled 
aa  a  general  rule,  that  it  is  not  necessary  to 
state  the  particular  acts  which  constitute 
negligence.  This  is  so,  but  we  must  take 
care  not  to  misapply  this  statement.  The 
West  Virginia  cases  cited  to  sustain  the  rule 
are  cases  against  railroads  for  killing  stock. 
If  a  declaration  allege  that  a  railroad  killed 
stock  by  negligently  running  over  it,  as  in 
those  cases,  that  would  be  sufficient,  without 
more  details  of  the  circumstances  of  running 
over  it;  but  I  take  it  that  it  would  not  be 
enough  simply  to  say  that  the  company  neg- 
ligently killed  a  horse.  You  must  aver  the 
duty,  and  aver  the  existence  or  presence  of 
negligence  in  its  performance,  and  specify 
the  act  working  damage,  but  need  not  detail 
all  the  evidential  facta  of  negligence.  You 
must  tell  the  defendant,  even  under  this  gen- 
eral rule,  that  be  negligently  did  a  specific 
act  doing  harm.  In  other  words,  you  may 
say  that  the  defendant  negligently  did  or 
did  not  do  so  and  to,  without  detail  as  to 
the  mere  negligence,  but  you  must  state  the 
acta  that  are  the  basis  of  his  liability.  .  ,  . 
The  object  of  a  declaration  is  to  give  the 
facts  constituting  the  cause  of  action,  so 
thej  may  be  understood  by  the  party,  who 
is  to  answer  them,  and  by  the  jury  and  court 
who  are  to  give  verdict  and  judgment  on 
them;  and  though,  in  an  action  for  n^li- 
gence,  it  is  not  necessary  to  state  with  par- 
ticularity the  acts  of  omission  or  commis- 
sion, yet,  lest  too  loose  a  practice  shall  grow 
under  this  rule,  it  may  be  well  to  state  .  .  . 
that  this  rule  does  not  justify  a  general  and 
Indefinite  mode  of  declaring,  admitting  o' 
almost  any  proof.  ...  To  avoid  misun 
derstanding,  it  is  Important  to  add  that  thi 
declaration  need  not  state  the  particuja; 
facts  that  are  not  primary  or  main  facts, 
but  only  are  evidence  of  primary  facts. 
ML.R.  A. 


prove  the  primary  facts  may  be  piovtm  with- 
out speciScation  in  the  declaration."  The 
requisites  of  a  good  declaration  in  actions 
for  negligence  are  well  stated  by  Wiles,  J., 
in  Gautrel  v.  Egerton,  L.  R.  Z  C.  P.  371,  374. 
"It  ought,"  he  says,  "to  state  the  facts  upon 
which  the  supposed  duty  is  founded,  and  the 
duty  to  the  plaintiff,  with  the  breach  of 
which  the  defendant  is  charged.  It  is  not 
enough  to  show  that  the  defendant  has  been 
guilty  of  negligence,  without  showing  in 
what  respect  he  was  negligent,  and  how  he 
became  bound  to  use  care  to  prevent  injury 
to  others."  "Such  a  duty  arises  out  (d  some 
relation  existing  at  the  time  between  the 
person  injured  and  the  defendant,  which  the  ' 
complaint,  by  the  averment  of  facts,  should 
show."  Thiele  v.  UoManiu,  3  Ind.  App.  132, 
28  N.  E.  327.  See  also  a  statement  and  ap- 
plication of  this  doctrine  in  Smith  v.  Tripp, 
13  R.  I.  152;  Kennedy  v.  Morgan,  57  Vt.  46; 
flint  d  P.  M.  B.  Co.  v.  Btark,  38  Mich.  714; 
Buffalo  V.  SollovMy,  7  N.  Y.  493,  67  Am. 
Dec.  580;  Splittorf  v.  State,  108  N.  Y.  205, 
16  N.  B.  322;  Sweeny  v.  Old  Colony  tt  N.  R. 
Co.  10  Allen,  368,  87  Am.  Dec.  644;  Angus 
y.  Lee,  40  111.  App.  304;  and  Seymour  v. 
Maddox,  IS  Q.  B.  326.  In  ifelcalfe  v.  Helh- 
erington,  11  Eieh.  257,  it  is  said;  "A  dec- 
laration which  charges  a  breach  of  duty 
must  contain  an  allegation  from  which  the 
duty  can  be  inferred;  otherwise,  the  declara- 
tion is  bad."  Du$ton  v.  Poiolee.  2  Best  ft 
S.  174,  31  L.  J.  Q.  B.  N.  8.  191;  Cane  v. 
Chapman,  6  Ad.  ft  El.  B47;  Bvrdman  v. 
North-Eaatem  R.  Co.  L,  K.  3  C.  P.  Dlv.  188; 
form  of  complaint  in  actions  against  rail- 
road companies  for  negligence  in  using  and 
managing  locomotives,  found  on  page  351  of 
Heard's  Civil   Precedents. 

Count  No.  3  differs  in  substance  only  from 
oounts  1  and  2  in  the  averment  "the  defend- 
ant, by  the  negtigence  of  its  agents  and  serv- 
ants, who  were  then  and  there  engaged  in 
the  operation  of  a  train  of  cars  and  engine 
upon  defenilant's  railway  at  Bozeman,  Ala- 
bama, negligently  threw  from  said  engine 
sparks,  which  set  fire  to  cotton,"  etc.  Here, 
again,  not  a  single  fact  is  averred  out  of 
which  the  duty  to  act  arose,  and  it  is  as  de- 
fective in  this  respect  as  counts  1  and  2. 
At  best,  what  duty  was  due  to  the  plaintiff 
by  the  defendant  in  the  perforniance  of  the 
act  by  its  agents  or  servants,  in  throwing 
from  the  engine  sparks,  lies  in  mere  infec- 
ence,  argument,  or  deduction.  It  is  cer-' 
tainly  not  averred.  "Facta,  and  not  mere  in- 
ferences, arguments,  or  deductions,  are  re- 
quired bo  be  alle^d  in  pleadings."  Uead^ywe 
V.  Meadouii,  73  Ala.  356. 

In  my  opinion,  the  counts  are  bad,  end 
the  demurrer  to  each  of  them  should  have 
been  sustained.  A  majority  of  the  court, 
however,  do  not  agree  with  me,  but  hold  tlie 
counts  are  sufficient.  To  my  mind,  this  hold- 
ing not  only  emasculates  the  statute  I S 
3285),  but  contravenes  all  rules  of  good 
pleading,  as  well  as  many  well -considered 
<^inioiis  In    other    easee    delivered  by  t 
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court,  where, negligence  is  the  gravamen  of 
the  action.  Central  of  Oeorgia  R.  Co.  v. 
Lamh,  124  Ala.  172,  26  So.  909. 

The  t«BtimoDy  oflered  hj  the  plaintiff  tend- 
-ed  to  afaow  that  66  bales  of  cotton  belonging 
to  it,  of  the  value  of  S2,200,  located  on  it« 
premises,  50  feet  and  2  inches  from  the  cen- 
ter of  the  defendant's  track,  were  destroyed 
by  fire  originated  hy  sparks  emitted  from 
passing  engine  No.  234,  attached  to  freight 
cars.  It  was  shown  that  there  was  no  lire 
At  the  time  in  any  of  the  buildings  adjacent 
to  the  cotton  from  which  a  spark  would 
probably  have  fallen;  that  the  wind  was 
blowing  from  the  track,  in  the  direction  of 
the  cotton,  at  the  time  the  train  passed; 
that  the  train  did  not  stop  at  the  station, 
but  ton  by  at  a  rapid  rate  of  speed;  and 
that  tlie  locomotive  was  emitting  a  great 
many  *B parka.  The  witnesses  for  the  plain- 
tiff say  that  the  only  thing  they  noticed, 
unusual,  about  the  engine  or  the  train,  was 
the  rapid  speed  at  which  it  was  traveling 
when  it  passed.  The  evidence  shows,  ftlso, 
that  the  train  at  this  point  was  going  up 
grade,  and  that  an  engine  emits  more  sparks 
in  climbing  a  grade  than  when  running  upon 
a  level  track,  on  account  of  the  exhaust  be- 
ing greater.  The  evidence  introduced  by  the 
defendant  esttiblisbed  without  dispute  that 
the  train  was  a  light  one,  and  was  managed 
by  skilful  persons  in  a  proper  manner;  that 
the  locomotive  was  equipped  with  the  latest 

Sractical  improved  appliances  to  prevent,  as 
ir  as  possible,  the  emission  of  sparks,  and 
was  in  good  repair  and  conditioi.;  that  the 
appliances  upon  this  engine  were  such  as  are 
used  by  other  well-regulated  roada;  that  no 
appliance  or  equipment  would  prevent  the 
escape  of  sparks;  that  the  appliance  upon 
this  engine  was  a  wire  netting,  with  aper- 
tures in  it  to  allow  the  exhaust  to  pass 
through;  that,  if  the  apertures  were  smaller 
than  those  in  use  upon  this  engins,  it  would 
cause  it  to  choke,  and  when  this  occurred 
the  engine  would  not  oroduce  steam;  that 
when  the  train  passea  Bozemon  station, 
where  the  cotton  was  destroyed,  the  engine 
was  emitting  no  more  than  the  usual  amount 
of  sparks,  and  the  quantity  of  sparks  es- 
caping depends  upon  the  exhatut, — when 
great,  the  sparks  would  fly  farther  and  high- 

The  first  question  presented  is  the  one  in- 
volving the  burden  of  proof,  and  the  extent 
of  its  operation.  As  to  the  burden,  whether 
on  the  plaintitT  to  show  some  fact  establish- 
ing negligence  on  the  part  of  the  defendant 
in  the  operation  or  equipment  of  its  engine, 
or  whether  upon  the  defendant  to  prove  due 
care  in  its  handling  and  equipment  after 
proof  by  plaintifT  of  the  origin  of  the  fire 
from  Eparks  emitted  by  it,  the  courts  are  at 
variance.  It  seems,  however,  that  in  this 
state  the  rule  is  that  the  mere  commui 
tion  of  fire  by  a  railroad  engine  is  of  itself 
sufficient  to  raise  a  presumption  of  negli- 
gence against  the  company.  It  has  its  foun- 
dation in  the  practical  necessities  of  the  case. 
Its  locomotives  from  which  the  fire  escapes 
■re  entirely  within  the  control  and  under  the 
'SO  L.  K.  A. 


supervision  of  the  company,  and  ita  agents 
or  servants  know  whetner  or  not  they  ore 

Sroperly  equipped  to  prevent  the  escaping  of 
re,  and  they  know  whether  any  mechanical 
appliances  were  employed  for  that  purpose, 
and,  if  so,  what  was  their  character,  while, 
on  the  other  hand,  the  owner  of  the  proper^ 
consumed  has  little  or  no  opportunity  t« 
learn  whether  it  was  a  case  of  unavoi<bibla 
accident  or  negligence.  Such  facta  may  be 
easily  ascertained  and  proved  by  the  com- 
pany ;  and  if  its  appliances  are  of  proper 
pattern  and  construction  and  in  good  repair, 
and  there  has  been  no  negligence  in  the  oper- 
ation of  the  engine,  the  presumpUon  of  neg- 
ligence arising  from  the  escape  of  fire  can 
be  rebutt«d.  Care  should,  however,  be  ob- 
served, to  distinguish  between  the  prima 
facie  presumption  of  negligence  raised 
against  the  company  upon  proof  of  commu- 
nication of  Hre  from  sparks  from  an  engine, 
merely  for  the  purpose  of  shifting  the  bur~ 
den  of  proof,  and  prima  facie  evidence  of 
negligence  in  fact,  lest  Uie  rule  be  misap- 
plied, and  the  presumption  indulged  to  an 
extent  of  nioking  out  tlie  plaintiff's  case  as 
against  the  undisputed  evidence  of  the  exer- 
cise of  due  care  in  the  handling  and  the 
proper  construction  of  the  engine.  The  ex- 
tent of  the  rule  is  as  said  by  Justice  Clop- 
ton  in  LouiavitU  A  N.  R.  Co.  v.  Reete,  Si 
Ala.  602,  6  So.  284;  "We  do  not  under- 
stand that,  in  actions  for  injuries  caused 
by  negligent  escape  of  fire  from  a  railroad 
engine,  it  operates  or  is  intended  to  abro- 
gate or  modify  the  general  rule  which  maJces 
it  incumbent  on  the  plaintiff,  in  the  first  in- 
stance, to  establish  a  prima  facie  case,  or  to 
devolve  on  the  defendant  the  burden  of  doing 
more  than  disproving  the  prima  facie  case 
shown  by  the  plaintiff.  Railroad  companies, 
being  authorized  to  employ  the  powerful  and 
dangerous  agency  of  steam,  are  required  by 
law  to  use  due  and  reasonable  eare  to  pre- 
vent injury  to  the  property  of  others;  as 
has  often  been  said,  a  high  degree  of  care. 
Reasonable  ore,  however,  does  not  require 
the  adoption  of  every  new  invention  or  con- 
trivance which  science  may  or  can  Busiest, 
OS  to  the  utility  of  which  men  equally  skilled 
may  differ.  They  fulfill  the  meaaure  of 
their  duty  in  this  respect  by  adopting  auch 
appliances  and  contrivances  as  are  in  practi- 
cal use  by  well-regulated  railroad  companies, 
and  which  have  oeen  proved  by  experience 
to  be  adapted  to  the  purpose.  When  they 
have  discharged  this  duty  they  are  not  lia- 
ble for  accidental  injuries  caused  by  the  es- 
cape of  Hre  from  their  engines.  The  mere 
fact  that  a  fire  originated  from  sparlcs  emit- 
ted from  an  engine  is  not  sufficient  to  fas- 
ten a  liability  on  the  company,  neither  does 
the  rule  so  operate.  It  is  not  a  rule  of  lia- 
bility, but  of  evidence.  ...  On  the  ad- 
vantxd  progress  in  mechanical  appliances, 
and  the  practical  demonstration  of  their 
utility  and  efficiency,  a  reasonable  inference 
may  arise,  when  Are  originates  from  sparlcs 
emitted  by  a  locomotive  in  suflScient  quan- 
tity or  volume  to  occasion  damage,  that  the 
engine  Is  not  properly  constructed,  or  that 
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),  Mkd  caxefnl  mBiugement,  ths  plaintiff 
oumot  msintaiii  the  actiMi  without  nwldnK 
^ool  of  other  n^ligeuce  or  want  of  cars. 
liiiB  principle  iB  ttat«d  in  13  Am.  &,  Eng. 
Enc  Law,  2d  ed.  p.  604,  and  supported  by 
the  authoritiei  cited  in  the  notes,  to  be: 
"The  general  rule  on  this  eubject  is  that  if 
the  defendant  shows  that  the  engine  alleged 
to  have  caused  the  Are  was  of  proper  con- 
struction, and  equipped  with  approved  de- 
Tieea  and  ^pliancee  to  prevent  the  escape 
of  fire  and  epaj-ka,  waa  in  good  repair,  and 
pnidenUf  managed  and  controlled,  the  prima 
faeie  presumption  arising  from  the  mere 
oominunication  of  flre  will  be  rebntted." 
And,  aa  to  whether  the  preeumption  is  re- 
butted is  for  the  court  oi  jury,  the  rule 
seems  to  be  "tJiat  where  there  is  no  evidence, 
direct  or  inferential,  of  actual  negligence, 
then,  if  proper  evidence  of  due  care  in  all 
TOBpecta  u  presented  bj  the  defendant,  1^ 
c««e  will  be  one  for  the  court,  in  the  sense 
that  the  mere  presamption  will  not  be  givem 
the  effect  of  evidence,  bo  that  a  conflict  of 
evidence  for  the  jury  is  presented."  Id.  GOT. 
And  this  statement  of  the  rule  is  recognized 
and  announced  in  the  quotation  above  from 
Louiaoillv  d  N.  R.  Co.  v.  Reese.  In  I9p<MlEt^ 
ing  V.  Chicago  d  V.  W.  R.  Co.  33  Wis.  5S1, 
it  is  said:  "But  the  learned  counsel  for  the 
plaintiff  very  ingeniously  argue  that  the  pre- 
sumption that  the  defendant's  locomotives 
were  not  properly  constructed  and  equipped 
,  .  .  baa  the  force  and  effect  of  teatimony 
tn  the  case,  and  that  the  question  whether 
the  teatimony  introduced  tar  the  purpose  of 
overcoming  such  presumption  is  si^cient 
for  tJiat  purpose  is  necessarily  a  question 


uiis  a  presumption  of  fact.  Its  weight  and 
force,  and  consequently  the  amount  of  proof 
easential  to  overcome  it,  would  in  such  case 
be  for  the  jury,  and  not  for  the  court,  to 
determine.  But  the  presumption  under  con- 
sideration is  clearly  one  of  law,  and  is  gov- 
erned by  an  entirely  different  rule.  Its 
weight  and  effect,  and  the  amount  and  char- 
acter of  the  proof  necessary  to  overcome  it, 
are  questions  tor  the  oourt,  and  were  detei^ 
mined  by  this  court  on  the  former  appeal. 
In  such  cases,  if  there  is  a  conflict  of  testi- 
mony, the  jury  must  determine  what  facta 
are  proved;  but  where,  as  in  this  case,  there 
is  no  such  condict,  and  the  testimony  is  clear 
and  satisfactory  against  the  presumption,  it 
is  the  duty  of  the  court  to  hold,  as  matter  of 
law,  that  the  preeumption  is  overcome.  If, 
inatead  of  doing  bo,  the  court  leaves  it  to  the 
jury  to  determine  the  fact,  it  is  error  .  .  . 
which  will  work  a  reversal  of  the  judgment." 
Again,  the  same  court  said  in  Bpautding  v. 
Chicago  A  N.  W.  R.  Co.  30  Wis.  122,  123,  11 
Am.  Rep.  650.  "The  presumption,  there- 
fore, of  n^ligence  or  of  the  want  of  proper 
equipments,  ariiing  from  the  mere  fact  of 
fire  having  eacaped,  is  not  conclusive,  nor,  in- 
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deed,  a  very  strong  one,  but,  of  the  two, 
rather  weak  and  unsatisfactory.  It  is  in- 
dulged in  merely  for  the  purpose  of  putting 
the  company  to  proof,  and  compelling  it  b> 
explain  and  show,  with  a  reasonable  and  fait 
d^ee  of  certainty,  not  by  the  highest  and 
moat  clear  and  unmistakable  kind  of  evi- 
dence, that  it  had  performed  its  duty  in  this 
tiartieular."  This  case  was  cited  approving- 
y  in  Louisville  it  V.  B.  Co.  v.  R«eae,  B6  Ala. 
S02,  S  Bo.  2M.  Wood,  Railroads,  pp.  1670, 
1677,  and  note  1 ;  Shearm.  t  Kedt.  Neg.  6th 
ed.  070,  and  note  12;  MoCaig  v.  Brie  R.  Oo. 
8  Hun,  699 ;  Henomirxee  River  Baah  d  Door 
Oo.  V.  Milviavkee  d  H.  R.  Co.  01  Wis.  469, 
06  N.  W.  170.  In  kindred  cases,  involving 
the  pTCBumptioD  of  negligence  for  killing 
stock,  where  the  burden  of  proof  is  cast  upon 
the  railroad  company  by  the  statute,  this 
same  principle  has  been  frequently  recog- 
nised and  enforced  b;  this  court  Code,  | 
3442;  Alalama  O.  B.  R.  Oo.  v.  Moody,  90 
Ala.  46,  3  So.  67 ;  Naihvaie,  0.  d  St.  L.  B. 
Co.  V.  Hembree,  66  Ala.  481,  6  So.  173;  Ala- 
bama G.  B.  R.  Co.  V.  Bmith,  66  Ala.  20S,  3 
So.  795:  AlaboMUi  G.  8.  R.  Oo.  v.  IfoAlpine, 
7S  Ala.  113,  121;  Anderson  v.  Birmingham 
Mineral  R.  Oo.  109  Ala.  129,  IB  So.  619. 
Applying  theee  principles  to  the  facts  as  dis- 
closed by  the  record  in  this  case,  conceding 
that  the  evidence  inti'oduced  by  the  plaintiff 
tends  to  establish  that  the  nre  originated 
from  sparks  emitted  from  the  engine  of  de- 
fendant, it  must  be  held,  as  a  matter  of  law, 
that  the  presumption  indulged  is  rebutted, 
and  the  duendant  entitled  to  have  the  affirm- 
ative charge  requested  by  it  to  be  given. 

It  may  be,  and  doubtless  will  be,  said  that 
the  cotton  dtatrt^ed  was  60  feet  from  the 
center  of  the  trade,  making  it  practically  the 
same  distance  from  the  passing  engine,  and 
that  this  fact  affords  some  evidence  of  ac- 
tual negligence,  either  in  the  construction  or 
equipment  of  the  engine  or  its  handling.  In 
the  atisence  ot  evidence  as  to  what  distaiice 
a  properly  equipped  and  skilfully  managed 
engine,  under  similar  atmospheric  condi- 
tions, would  tbrow  sparks,  it  is  obvious  that 
in  order  for  the  jury  to  conclude,  from  the 
fact  that  the  cotton  was  located  60  feet 
away  from  the  track  when  destroyed,  there 
is  evidence  of  negligence,  they  must  indulge 
a  preeumption  of  n^ligence,  or  base  their 
conclusion  up<m  their  own  judgment,  experi- 
ence, or  knowledge.  Confea^ly,  the  de- 
fendant is  not  answersjile  in  damages  for 
the  reaaonahle  exercise  of  a  right.  Being  au- 
thorized by  law  to  operate  its  locomotive  en- 
gines by  steam,  which  of  necesai^  must  be 
generated  by  the  use  of  flre,  and  it  being  im- 
possible to  construct  them  lo  as  to  be  auc- 
cessfultji  operated  without  emitting  sparks 


r  burning  cinders,  its  liability  a 
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cised  Diligently  or  maliciously.  Courts 
cannot  presume  the  wrongful  or  negligent 
exercise  by  it  of  the  lawful  ri^bt,  but  affirm- 
ative proof  of  some  fact  tendmg  to  establish 
the  wrongful  or  negligent  exercise  of  it  by 
the  defendant  must  be  adduced.  8  Am.  ft 
Eng.  Enc.  Law,  p.  11,  and  note  1.     Nor  can 
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jurors  be  permitted  to  oonautt  their  awn 
judgment,  experience,  or  knowledge  for  the 
pUTpoee  of  iupplying  a.  deficicnc;  io  the 
proof.  In  the  exercise  of  their  judgment, 
experience,  or  knowledge,  the;  roust  be  con- 
fined to  the  weight,  credibility,  and  euffl- 
ciency  of  the  sridence  offered.  Their  prov- 
ince is  "to  determine  tbe  facts  in  the  case 
from  teetimoD7  given  bj  witnesses,  and  not 
from  their  own  judgment  or  eiperience  or 
knowledge."  Bumnot  *.  Delta  Transp.  Co. 
106  Mich.  S82,  20  L.  R.  A.  408,  64  N.  W.  501. 
Nor  csn  thej  take  judicial  oognisance  of  tha 
fact  that  sparks  mttj  be  borne  a  given  dis- 
tance hy  the  wind.  Sinde  v.  Barton,  25  N. 
Y.  647.  In  the  case  of  Mutselwhite  v.  At- 
lantic, M.  <E  0.  R.  Co.  4  Hughes,  106,  Fed. 
Caa.  No.  9,072,  the  distance  waB  40  yards; 
and  the  court  directed  a.  verdict  for  iht  de- 
fendant. Haying:  "Tbe  trains  in  this  case 
were  running  lawfully  over  the  company's 
property.  .  .  .  Running  thus,  they  are 
not  responsible  for  firee  arising  from  sparks 
proceeding  from  their  own  engines,  unless  it 
u  proved  that  the  emiseion  of  the  sparks  was 
due  to  negligence  on  tbe  part  of  the  defend' 
•Jits,  either  in  using  engines  improperly 
equipped  and  furniabM,  or  in  using  proper- 
ly furnished  engines  in  some  negligent  man- 
ner." In  Hagan  v.  Chiaago,  D.  d  C.  O.  T. 
/unotion  B.  Co.  86  Mich.  615,  40  N.  W.  509, 
the  building  destroyed  was  ISO  feet  from  the 
track.  The  opinliKi  expressly  points  out  tbe 
evidence  tending  to  prove  actual  negligence, 
euid  the  decision  is  made  to  rest  upon  that 
p<Hnt,  and  not  upon  the  distanoe.  In  Penn- 
sylvania <G  N.  Y.  Canal  A  R.  Co.  v.  Lacey, 
BO  F^  456,  the  distance  was  00  feet  from  the 
railroad,  and  yet  the  court  justified  tJie  sub- 
mission  of  the  case  to  the  jury  upon  the 
ground  that  the  evidence  showed  the  emis- 
sion of  unusually  large  cinders  by  the  looo- 
motive.  To  tbe  same  effect  is  Sheldon  v. 
Hudson  Btver  R.  Co.  14  N,  Y.  21B,  B7  Am. 
Dee.  155,  where  the  distance  was  67%  feet; 
Hvyett  T.  Philadelphvi  A  R.  R.  Co.  23  Pa. 
373,  where  the  distance  showr  was  77  feet; 
Misaottri  P.  B.  Co.  v.  Teaat  <C  P.  R.  Co.  41 
Fed.  Rep.  017,  tbe  distance  being  from  100 
to  190  feet;  Ountbel  v.  fllinois  C.  R.  Co.  48 
La.  Ann.  1180,  20  So.  703,  the  distance 
shown  to  be  more  than  40  feet,  though  how 
much  further  is  not  stated ;  Illinoia  C.  B.  Co. 
T.  UoClelland,  42  HI.  356,  the  distance  proven 
to  be  100  feet  In  Hull  v.  Saaramento  Val- 
ley R.  Co.  14  Cai.  387,  73  Am.  Bee.  656, 
while  the  distance  is  not  shown  in  the  state- 
ment of  facts,  the  court  said:  "There  was 
proof  to  show  that  this  result  was  not  prob- 
able from  the  ordinary  working  of  tiie  en- 
gine;" and  sustained  the  ruling  of  tJie  lower 
court  in  submitting  the  question  of  negli- 
gence oel  non  to  the  jury  for  this  reason. 
Many  other  casee  can  be  found  where  the 
distance  between  the  property  destroyed  and 
tlie  traok  was  greater  than  here,  yet  in  none 
of  them  is  It  intimated  by  the  court  that 
mere  proof  of  this  fact  was  evidence  of  n^- 
ligence  in  fact.  Nor  can  the  expression  in 
the  case  of  Louisville  •£  N.  B.  Co.  v.  Jf  oione, 
100  AISk.  618,  20  Bo.  36,  that  "we  are  of 
60L.R.A. 


opinion  thtit  It  can  be  laid  down  aa  a  sound 
proposition  of  law,  in  no  wise  dependent 
upon  the  exfierience  and  observation  of  ju- 
rors, as  distinguished  from  common  knowl- 
edge, that,  if  fire  is  originated  by  the  falline 
of  sparks  from  an  engine  at  a  distance  cd 
S3  feet,  it  is  the  result  of  Diligence,  arising 
either  from  improper  management  of  the  en- 
gine or  defective  appliances,"  when  construed 
in  connection  with  the  evidence  in  the  cause, 
be  said  to  so  hold;  for  the  justice  delivering 
the  opinion  ezpreesly  says  in  the  next  suc- 
ceeding sentence  that  "certainly  tbe 'testi- 
mony of  defendant's  witneeses  in  this  case 
as  to  the  effect  of  suitable  spark  arresters 
upon  sparks  escaping  from  i^  and  a  proper 
handling  of  the  engine,  admit  of  no  other 
conclusion."  The  testimony  here  referred  to 
was  undisputed  "that  it  was  impossible  tot 
engines  of  that  construction  and  same  apjdi- 
ances  to  set  fire  to  anything  along  its  [de- 
fendant's] track."  If  this  was  true,  and 
the  fire  did  originate  from  sparks  emitted 
from  an  engine,  then,  of  necessity,  there 
must  hare  been  some  defect  in  tbe  equipment 
of  the  engine,  or  a  Diligent  operation  of  it. 
That  case  is  clearly  distinguishable  from  tbe 
one  under  consideration.  In  that  case  there 
was  evidence  of  "an  unusual  and  large  rush 
of  sparks  from  tbe  engine,"  and,  as  we  have 
above  pointed  out,  that  it  was  impossible  for 
engines  properly  equipped  and  handled  to 
emit  sparks  which  would  set  Gre  to  property 
along  the  track.  No  such  evidence  was  in- 
troduced in  this  case.  Had  there  been,  in 
view  of  the  evidenoe  offered  by  the  defend- 
ant, the  question  of  actual  negligence  nel 
non  would  have  been  a  question  of  facf  for 
the  jury.  The  first  above  quotation  from 
Lovitville  A  X.  B.  Co.  v.  Jf  oJone,  construed 
properly,  is  not  at  variance  with  the  princi- 
ples announced  In  Louisville  it  Ji.  R.  Co.  v. 
Reeee,  85  Ala.  602,  6  So.  284,  which  .is  the 
almost  universal  rule  in  England  and  this 
country,  and  does  not  go  to  the  extent  of 
holding  the  presumption,  which  we  have 
shown,  cannot  be  accorded  the  effect  of  evi- 
dence, to  establish  actual  negligence,  but 
simply  indulged  by  the  courts  for  the  sole 
purpose  of  requiring  the  company  t«  explain 
and  show  that  it  has  performed  its  duty  with 
respect  to  the  equipment  and  operation  of  its 
locomotives,  is  a  conclusive  one,  incapable  of 
rebuttal.  Manifestly,  this  Is  true  when  we 
take  into  consideration  that  no  man  can  say 
to  what  precise  distance  a  spark  may  be 
driven  by  the  wind  and  kept  alive  by  the  at- 
mospheric conditions  prevailing  at  the  time 
of  its  emission,  and  suso  the  tact,  which  is 
common  knowledge,  and  proved  undisputed- 
ly  in  this  case,  that  fire  wilt  escape  from  tbe 
best  equipped  and  most  prudently  operated 
locomotives  in  sufficient  quantities  to  ignite 
combustible  material  along  the  track.  Louif- 
vilU  d  N.  R.  Go.  V.  Miller,  100  AIn.  500.  |!> 
So.  080.  Again,  it  may  be  said  that  the 
plaintiff's  evidence  shows  that  tbe  encine 
was  emitting  a  great  many  sparks.  Uni  it 
was  not  shown  that  this  was  unusual,  or  flint 
a  properly  equipped  and  prudently  conducif^I 
engine  would  not  emit  quite  as  many  as  t)«:* 
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one  did,  loaded  fts  this  ona  was,  going  at  the 
same  rate  ot  speed,  upon  a  Bimilar  grade,  and 
burning  the  aane  kind  of  fuel.  Indeed,  tlie 
witnesses  tor  the  plaintiff  say  that  they  no- 
ticed nothing  unusual  about  the  engine  or 
ita  [^ration,  except  its  speed,  and  the  en- 
gineer operating  the  engine  testified  that  it 
woe  emitting  no  moie  spaiks  than  the  usual 
amount  when  passing  the  point  where  the 
cotton  was  located.  Proof  that  the  fire  oc- 
curred while  the  engine  was  running  at  a 
rate  of  speed  greater  than  that  allowed  by 
law  does  not  of  itself  establish  the  liability 
of  the  company."  3  Wood,  Railroads,  p. 
1603.  This  being  so,  obviously,  when  the 
rate  of  speed  was  not  regulated  by  any  stat- 
ute, as  in  this  case,  the  rapidity  with  which 
the  train  was  traveling  cannot  have  the  ef- 
fect of  tending  to  prove  negligence  in  the 
construction,  equipment,  or  operation  of  the 
«Dgina  While  the  evidence  introduced  by 
the  plaintiff  was  competent  for  the  purpose 
of  proving  the  couununication  of  fire  by 
■parks  emitted  by  the  engine,  yet  it  does  not 
tend  in  the  remotest  degree  to  prove  negli. 
genoe  in  fact,  which  the  plaintiff  is  bound 
to  do,  after  the  shifting  of  the  burden  upon 
ft  by  the  proof  made  by  the  defendant  of  due 
Ckre.  See  also  Searlea  r.  Manhattan  R.  Co. 
101  N.  Y.  861,  5  N.  E.  66;  Grant  v.  Penn- 
aylvania  &  H.  Y.  Canal  £  R.  Co.  133  N.  Y. 
657,  31  N.  E.  Z20;  FUnn  v.  New  York  C.  & 
H.  R.  R.  Co.  142  N.  y.  11,  38  N.  E.  1M6; 
ttetTopolitan  R.  Co.  v.  Jacknon,  L.  R.  3  App. 
Cos.  193,  IS  English  Ruling  Cases,  677. 

The  remaining  question  which  we  will  dis- 
cnae  is  the  one  involving  the  doctrine  of  con- 
tributory negligence,  invoked  against  the 
plaintiff  in  placing  its  cotton  upon  its  prem- 
ises so  near  the  track  of  the  defendant's  road 
MB  that,  in  case  the  agents  or  servants  of  the 
defendant  are  n^ligent  in  the  management 
of  the  locomotive,  or  in  case  there  is  negli- 
gence in  the  construction  of  the  engine,  the 
eottcn  may  be  destroyed  by  fire  caused  by 
■parks  emitted  from  the  engine.  Where 
contributory  n^ligenoe  is  pleaded,  it  is  a 
plea  in  confession  and  avoidance,  which  ad- 
mits negligence  on  the  part  of  the  defendant, 
bnt  seeks  to  avoid  liability  therefor  by  al- 
leging that  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  to  his  injury.  G 
Enc.  PI.  ft  Pr.  11.  "Assuming  as  a  postulate 
the  negligence  of  a  defendant  as  a  proximate 
(MUse  of  an  injury,  then  the  essential  ele- 
ments of  contributory  n^ligence  on  the  part 
ot  a  person  injured  are  (1)  a  failure  on  his 
port,  or  on  the  part  of  some  person  with 
whose  negligence  he  is  chargeable,  to  exercise 
ordinary  care  to  avoid  injury;  and  (2)  a 
proximate  connection  between  such  failure 
to  exercise  ordinary  care,  and  the  injury,  so 
direct  and  immediate  that  but  for  such  nant 
of  ordinary  care  the  injury  would  not  have 
occurred.  That  is,  the  negligence  of  the  de- 
fendant and  the  negligence  of  the  plaintilf 
must  have  been  so  inextricably  mingled  to- 
gether, jointly  and  in  combination  causing 
the  injuryi  that  it  cannot  be  said  that  the  in- 
jury would  have  bapp^ied,  had  the  plaintiff 
or  person  injured  been  free  from  fault  at  the 
SO  L.  B.  A. 
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time  of  the  Injury.  But  plaintiffs  act  or 
omission  when  only  a  remote  cause  or  a  mere 
antecedent  occasion  or  condition  of  the  in- 
jury is  not  contributory  negligence."    4  Am. 


roperty  is  to  do  so  in  such  manner  a 
not  to  injure  that  of  another.  Sio  ntere  two 
lit  aHerutm  nan  ladat.  This  is  the  sum  and 
substance  of  hi*  whole  duty.  In  placing  his 
cotton  upon  his  own  premises,  the  plaintiff 
was  in  the  exercise  of  a  lawful  right,  and  no 
possible  injury  could  come  from  that  act  to 
others.  He  cannot  be  required,  in  locating  it, 
to  anticipate  the  negligence  of  the  defendant. 
On  the  contrary,  be  would  have  the  right  to 

[iresume  that  titedefendantwoulduseproper- 
y  equipped  locomatives,  and  that  its  agents 
or  servants  would  operate  them  in  a  careful 
manner.  It  is  true  the  plaintiff  is  charge- 
able with  Uie  knowledge  that  properly  con- 
structed and  equipped  engines,  carefully  han- 
dled, wh^i  fn  operation  emit  sparks.  And 
should  he  place  his  property  within 
the  area  within  which  sparks  or  live  cin- 
ders may  fall  from  a  properly  equipped  en- 
gine, carefully  handled,  and  it  is  destroyed 
by  fire  caused  by  sparks  so  emitted,  it  is  hifl 
loss.  But  this  loss  must  be  attributed  to  the 
fact  that  the  railroad  company  has  been 
guilty  of  no  negligence,  and  cannot  be  made 
to  rest  upon,  the  doctrine  of  contributory 
negligence.  The  fact  that  the  area  within 
which  sparks  or  live  cinders  may  fall  from  a 
properly  equipped  engine,  carefully  handled, 
is  incapable  of  deflnite  ascertainment,  does 
not  and  cannot  affect  the  principle.  The  area 
within  which  they  are  likely  to  fall  and  ig- 
nite inflammable  substances  depends  upon 
the  atmospheric  conditions,  the  veloci^ 
of  the  wind,  the  speed  of  the  engine 
at  the  time  they  are  emitted,  and 
many  other  conditions.  However,  the 
railroad  company,  while  operating  its 
properly  equipped  engines  in  a  careful  man- 
ner, is  not  responsible  for  results  flowing 
from  the  action  of  any  of  these  conditions 
upm  the  sparks  or  hot  cindere  emitted  by 
them.  The  principles  involved  in  the  ques- 
tion under  consideration  are  very  clearly 
stated  in  the  cose  of  Philadelphia  d  R.  R. 
Co.  V.  Hendrickson,  80  Pa.  182,  21  Am. 
Rep.  97.  It  is  there  said:  "The  defendants 
rested  their  case  on  the  condition  of  the  roof 
of  the  barn  and  the  dry  weather.  The  sub- 
stance of  the  defendanta'  points  yna  that,  if 
the  condition  of  the  barn  was  sucb  as  to 
render  it  more  liable  to  take  fire  than  if  it 
hod  had  a  secure  and  safe  roof,  the  plaintiff 
was  guilty  of  contributory  n^ligenoe  in  suf. 
fering  it  to  be  in  that  condition.  This  is 
clearly  unsound,  and,  if  sustained,  would  re- 
quire the  owner  of  property  lying  along  a 
railroad  to  keep  it  in  a  condition  to  be  al- 
ways safe  from  sparks  or  fire  thrown  from 
the  passing  engines.  It  would  deprive  the 
owner  of  Oie  enjoyment  of  his  property  in 
the  way  moat  suited  to  himself.  He  could 
not  put  his  hay  into  stocks  or  ricks,  or  suffer 
straw  to  lie  around  his  bam  for  bis  cattle 
to   feed  or   rest  upon.     He  must   keep   his 
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houMB,  outhouMi,  (tablet,  ftnd  bKroa  tmd«r 
the  best  known  tafo  roofs,  or  iii*ur«  them 
a^inst  the  negligence  of  the  company.  An 
owner  of  proper^  near  to  a  railroad  muat 
run  all  the  tihIc  of  a  proper  and  careful 
of  the  road,  for  this  ib  the  companT'i  right. 
.  .  .  Wbea  the  railroad  company  uses  the 
most  approved  spark  arreetera,  and  the  prop' 
er  care  and  vigilance  In  the  running  of  its  en- 
ginea,  aud  the  landowner'^  barn  or  hayrick 
cr  meadow  takes  fire  from  the  sparks  thrown 
out,  he  has  no  remedy.  It  ii  his  own  risk 
if  he  builds  too  near  to  the  railroad,  or  erects 
his  stacks  or  Bcatt«rs  his  straw  where  the^ 
may  be  consumed  by  flre  caused  by  no  negli- 
gence. But  when  actual  negligence  Is 
proved,  and  the  loss  arises  from  it, 
the  mere  condition  of  his  property  is  no  de- 
fense to  the  company.  .  .  .  The  conclu- 
sion from  the  eases  is  very  clear  that  a  plain- 
tiff is  not  responsible  for  the  mere  condition 
of  bis  premises  lying-  along  a  railroad,  but, 
in  order  to  be  held  for  contributory  negli- 
gence, must  have  done  some  act  or  knitted 
some  duty  which  is  the  proximate  cause  of 
his  injury,  concurring  with  the  n^ligence 
of  tbe  company."  The  placing  ol  the  cotton 
in  the  place  where  it  was  when  destroyed 
cannot  be  said  to  be  tbe  proximate  cause  of 
ita  destruction,  but  a  mere  conditicHi.  If  de- 
stroyed by  the  negligent  act  of  the  defend- 
ant, this  was  the  direct  and  proximate  cause. 
We  are  aware  that  in  some  jurisdictions 
the  doctrine  of  contributory  negligence  has 
been  recognized  and  niforced  in  this  class  of 
oases.  But  the  great  wmght  of  authority  in 
this  country  and  in  England  is  decidedly  the 
other  way.  Uptm  principle,  we  do  not  think 
it  has  any  application  to  this  sort  of  a  case. 
8  Am.  i  Eng.  Enc.  Law,  p.  16,  and  author- 
ities citied  in  note  1 ;  Shearm.  &  Redf.  Neg. 
{  670,  and  note;  note  on  page  74  of  38  Am. 
Dec.  (Burroughs  Y.  Hoveatonio  B.Oo.  Conn.) 
Reversed  and  remanded. 

Rehearing  denied. 


J.  C.  KYLB  «t  al.,  Apptt., 
PEHFECTION  MATTRESS    COMPANY. 


1.     The  vrora  "■tcrfeolIaB"  at  thi 

a  mattress  known  as  tbe  Fcrlectlon 
ma;  coDstltnte  a  valid  trademark  a 

B.     The      h1«      ot      mat  tr  ease* 
"K'rle'B    Perfectloi 


•   by   1 


lafaclured  what  was 
Q  Msttresi."  and  had 
■old  the  bDslneai  to  a  partnersblp  wbteb  sft- 
erwant*  became  a  coriKtrBtlan.  la  an  Intrluge- 
ment  of  tbe  rigbt  of  the  eorpontloa  to  the 
Hclnslve  ose  of  the  trrm  "ParfecCIon  Mat- 
tress," botb  as  a  trademark  and  under  the 
•ale  ot  tbe  goodwitt  ot  tbe  business  of   Its 
Nora. — The  right  to  appropriate  a  word  as  a 
tiademait  Is  considered  also  In  AIS  r.  Badam 
(Tex.)  9  L.  &  A.  14B,  and  note;  and  Hnela 
Dtstllted  Water  Co.  v.  Hrfela  Ice  Co.  (Conn-) 
4e  L.  B.  A.  14T. 
60  L.  B.  A. 


manufactiirs, — sspedally  wbm  there  Is  a  de- 
liberate attempt  to  Imitate  the  appearance 
and  the  label  upon  the  Perfection  Hattrcas. 

(Jnne  2B,  ISOO.) 

APPEAL  by  defendauta  from  a  decree  ot 
the  CSiancery  Court  for  Jefferson  Conn- 
ty  enjoining  them  from  manatactarii^  and 
selling  a  ntattreei  under  th«  name  "Perfec- 
tion."    A/firmed. 

The  facts  are  stated  in  the  (pinion. 

Jfr.  £,  J,  Hmrer,  for  appellants: 

The  sale  of  "goodwill"  is  a  sale  of  nothing 
but  the  chance  of  being  able  to  ke^  the 
business  whioh  has  beoi  established. 

B  Am.  A,  Eng.  ^c  La.w,  p.  1366. 

A  sale  of  gcKidwill  does  not  imply  a  eon- 
tract  on  the  paj-t  of  a  vendor  not  to  again 
engage  in  a  similar  huaineaa. 

8  Am.  t  Eng.  Enc.  Iaw,  p.  1368;  Bovard 
V.  TagloT,  00  Ala.  241,  8  So.  3S;  WilUanu  v. 
I^arrofid,  88  Mich.  473,  14  L.  R.  A.  161,  50 
N.  W,  448;  Bookhatt  v.  Pottage,  L.  R.  8 
Ch.  91. 

Title  to  a  trademark  can  only  be  aoquired 
by  affixing  that  whidi  is  daimed  as  a  trade- 
mark to  the  manufactured  arttde.  l%e  use 
of  the  mark  on  advertising  matter  does  not 
create  a  title. 

25  Am.  A  Eng.  Enc  Law,  p.  368;  Sctelton 
Boiler  Go.  v.  Basselton  Trtpod  Boiler  Co. 
142  lU.  607,  30  N.  E.  330. 

Tbe  word  "perfection"  cannot  be  used  as 
a  trademark. 

It  is,  yrhta  applied  to  a  manufactured 
product^  imperatively  a  descriptive  ward  of 
quality. 

Destiriptive  words  which  aimply  indicate 
the  quality  of  aj>  article  cannot  be  exdu- 
sively  appropriated  by  one  a«  a  trademark. 

Bolander  v.  Peterson,  136  111.  215,  11  L. 
H.  A.  360,  26  N-  E.  603;  Oorbin  v.  Oould, 
133  U.  S.  308,  33  L.  ed.  611,  10  Sup-  Ct  Rep. 
312;  Traek  Fish  Co.  v.  Wooater,  28  Mo. 
App.  408;  Colgan  v.  Danheiser,  36  Fied. 
Rep.  IGOi  Ex  parte  Kipling,  24  Off.  Gaz. 
Sna ;  (iinter  v.  Kinney  Tobaooo  Co.  12  Fed. 
Rep.  782;  Larrabee  v.  Letiris,  87  Qfc,  562,  44 
Am.  Rep.  735;  Re  Ooodyear  Rub}>«r  Oo.  11 
Pat.  Off.  Gaz.  1082;  ChoynsH  v.  Cohen,  30 
Ca.1-  EOI,  2  Am.  Rep,  476;  Phalon  v.  Wright. 
6  Phila.  464;  26  Am.  &  Eng.  Ene.  I«w,  p. 

il. 

Words  or  symbols  which  indicate  grade, 
and  which  were  adopted  for  that  pnrpoae, 
cannot  be  protected,  notwithstanding  tiiat 
by  long  use  they  may  also  have  oome  to  in- 
dicate origin  and  ownership. 

26  Am.  &  Eng.  Enc  Im.i>,  p.  202;  Amot- 
keag  Mfg.  Co.  v.  Trainer,  101  U.  8.  66,  25  L. 
ed.  094;  Latorene«  Mfg.  Co.  v.  rennctiee 
Mfg.  Co.  138  U.  8.  637,  34  L.  ed.  BB7,  II  Sup. 
CL  Rep.  396;  Canoell  v.  Davis,  68  N.  Y. 
2S3,  17  Am.  Rep.  233;  Royal  Baking  Potc- 
dcr  Co.  v.  Sherrell,  B3  N.  Y.  331,  4S  Am. 
Rep.  220 ;  Jtaymtmd  v.  Royal  Baking-Poie- 
der  Co.  29  C.  0.  A.  246,  66  U.  S.  App.  675, 
86  Fed.  Sep.  231 ;  Delav>are  i  H.  Canal  Oo. 

Clark.  IS  Wall.  311,  20  h.  ed.  G81. 
Chancery   protects    trademarks  upon   the 
ground  that  a  par^  shall  not  be  pannitted 
~  sell  his  own  goods  as  Hm  goooa  of  aa- 
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other;  ftnd  therelore  he  irill  not  be  allowed 
to  lUfl  the  uune,  marks,  letteri,  or  other  in- 
dieui  of  auoUier  by  whioh  he  m%j  paae  off 
bis  own  goods  to  pnrdiaaen  ai  the  muHi- 
faeture  of  another. 

MoLea»  v.  FUmiftg.  96  U.  8.  246,  24  L. 


In  order  to  entitle  tlie  plaintiff  to  relief 
117  injunction,  Uie  reeeioblance  must  be  nidi 
that  ordinary  purohasera,  eserciling  ordi- 
n&ry  prudence  ud  caution,  are  likely  to  be 

Heine  v.  Lvtse  Bros.  146  Pa.  6S2,  SS  Atl. 
314;  J/oLeon  ▼.  Fleming,  M  V.  S.  24S,  24 
L.  ed.  8ZB. 

The  labels  present  a  very  disBimilar  ap- 
peartuice  to  those  n4)0  cannot  read. 

Munto  V.  Smith,  39  Hun,  624,  13  N.  Y. 
Supp.  T08;  Liggett  A  if.  Tobacco  Co.  t.  Fin- 
ser,  128  U.  S.  182,  32  L.  ed.  3&6,  0  Sup.  Ct. 
Ite|i.  60. 

When  there  is  euoh  absence  of  reaem- 
bla.nce  that  ordinary  attention  will  enable 
customers  to  discriminato  between  the 
trademarks  of  different  parties,  the  court 
will  not  interfere. 

aier  T.  ifcroham*,  82  N.  Y.  519.  37  Am. 
Rep.  689;  iioLean  t.  Flvnwag,  OS  U.  S.  E46. 
24  L.  ed.  82B;  Oilman  v.  Btinnewell,  122 
Maes.  148;  Blachwell  t.  Wright,  73  N.  C. 
310. 

The  fact  that  Uie  Kyle  Mattress  Factory 
uses  the  same  style  of  ticking  as  that  used 
by  the  Perfection  Mattress  Company,  is  not 
evidence  of  an  intent  to  deceive  the  public. 

Lafran  v.  Weeks.  177  Pa.  412,  mb  nom. 
P.  C.  WieH  Co.  T.  Weeks,  34  L.  R.  A.  172, 
36  AU.  603. 

Where  the  question  la  one  simply  of  un- 
fair competition  in  trade,  it  is  not  essential 
that  there  should  be  any  exclusive  or  pro- 
prietary rights  in  the  words  or  labds  used, 
in  order  to  maintain  the  action. 

The  gist  of  the  wrong  is  the  fraud  in  in- 
ducing a  purchaser  to  believe  that  he  ia  buy- 
ing the  goods  of  one  manufacturer  when  in 
fact  he  is  buying  the  goods  of  another. 

Pillabury-Waahbtim  Flour  Mills  Co.  v. 
Eai)lc,  41  L.  K  A.  IGS,  SO  C.  C.  A.  3S0,  G6 
U.  S.  App.  400,  86  Fed.  Kep.  608;  CoaU  v. 
Merriok  Thread  Co.  148  U.  8.  662,  37  L.  ed. 
S47,  13  Sup.  Ct.  Rep.  960 ;  Singer  Ufg.  Co. 
T.  Jane  Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118, 
IS  Sup.  Ct.  Rep.  1002;  Lore  V.  Harper,  30 
C.  C.  A.  373,  67  U.  S.  App.  270,  86  Fed.  Rep. 
481;  Oilman  v.  ffunneioell,  122  Mass.  131); 
Latcremx  Ufg.  Co,  y.  LovmU-  Hosiery  Mills, 
120  Maes.  327-,  37  Am.  Rq>.  362;  26  Am.  ft 
Kng.  Enc.  Law,  p.  433;  Laf ean  v.  Weeks, 
177  Pa.  412,  «u&  Mom.  P.  0.  Wiest  Co.  v. 
Wesks,  34  L.  R.  A.  172,  36  AU.  803. 

One  manufacturer  has  the  right  (where 
the  infringement  of  patent  is  not  imotved) 
to  manufacture  the  exact  duplicate  of  the 

{roduct  of  another  manufacturer,  just  HO 
e  does  not  deceive  the  public  and  induce  it 
to  beliSTB  that,  when  it  is  buying  his  prod- 
uct, it  is  buying  the  prodnct  of  the  other 
manufacturer. 

Singer  Mfg.  Co.  v.  June  Mfg.  Co.  163  U. 
8.  109,  41  L.  ed.  118,  16  Sup.  Ct.  Rep.  1002; 
BOL.R.A. 


Singer  Mfg.  Co.  v.  Lorsen,  8  Bias.  ISl,  Fed. 
Cu.  No.  12,002. 

Ifewra.  Oftb*aiaa  A  WesUeTi  for  ap- 

Inapeetion  o(  tJie  labels  must  carry  con- 
viction to  any  unbiased  and  intelligent  mind 
that  the  later  label  was  prepared  by  some- 
one who  hod  seen  the  earlier  oite,  and  that  it 
was  designed,  not  to  differentiate  the  goods 
to  which  it  was  aBJzed,  but  to  simulate  a  re- 
semblance  to  eompUinant'a  goods  suSlciently 
strong  to  mislead  the  consumer,  although 
containing  variations  sufficient  to  argue 
about  ^ould  the  designer  be  brought  into 

CoUinsplatt  r.  Finlc^son,  88  Fed.  Rep. 
693. 

The  word  "perfection,"  as  applied  to 
mattresses,  is  a  fanciful  and  arbitrary  des- 
ignation of  them,  and  it  will  be  protected 
as  a  trademark,  even  as  against  strangers. 

Names  whioh  to  some  extent  suggest  the 
character,  quali^,  or  ingredients  of  on  ar- 
Ucte,  or  some  supposed  aidvantage  to  be  do- 
rived  from  using  H,  or  some  effect  to  be  pro- 
duced by  its  uee,  have  been  ordinarily  up- 
held OS  valid  trodemarka. 

26  Am.  &  Eng.  Bac.  Law,  p.  282;  Waler- 
iHON  V.  Shipman,  130  N.  Y.  301,  20  N.  E. 
Ill;  O'SovTke  v.  Central  City  Soap  Co.  36 
Fed.  Rep.  676;  Inguranee  Oil  Tank  Co.  v. 
Soon,  33  La.  Ann.  046,  30  Am.  Rap.  286: 
Scott  V.  Standard  Oil  Co.  106  Ala.  475,  31 
L.  R.  A.  374,  10  So.  71 ;  Larrabes  v.  Leiois, 
67  Ga.  601,  44  Am.  Rep.  735;  Partridge  v. 
Ifenofc,  2  Barb.  Cb.  101,  47  Am.  Dec.  293; 
Hier  v.  Abrahams,  82  N.  Y.  610,  37  Am. 
Rm.  689;  Carroll  v.  ErtheiUr,  1  Fed.  Rep, 
688;  Braham  v.  Bustard,  1  Hem.  &  M.  447; 
Smith  V.  aiabury,  2S  Hun,  232;  J.  A  P. 
Halt!  Breicini}  Co.  v.  Xowerbrouerei,  B.  d 
Co,  20  C.  C.  A.  402,  3S  U.  8.  App.  229,  74 
Fed.  Rep.  222;  5  lough  ton  v.  Woodard,  39 
Fed.  Rep.  B02;  Sehihov  v.  Baker,  93  N.  Y. 
5!l,  4S  Am.  Rep.  169;  Kinney  Tobaooo  Co.  v. 
Halter,  63  Hun,  340,  8  N.  Y.  Supp.  389; 
Jtavilinson  v.  Urainard  4  A.  Co.  28  Miac. 
287,  59  N.  Y.  Supp.  880;  Colgate  v.  Adams, 
88  Fed.  Rep.  899;  Baillg  v.  Saahaviannuok 
Mfg.  Co.  10  N.  Y.  Supp.  224;  fioyai  Baking 
Powder  Co.  v.  Raymond,  70  Fed.  Rep.  370 ; 
Mencndez  v.  Bolt,  128  U.  S.  614,  32  L.  ed. 
526,  e  Sup.  Ct.  Rep.  143;  Burton  v.  Strat- 
ton,  12  Fed.  Rep.  696;  Godillot  v.  ffarrie,  81 
N.  Y.  203;  Ransome  v.  Graham,  61  L.  J.  Ch. 
N.  S.  807;  Oiliott  V.  Esterbrook,  47  Barb. 
4o5,  48  N.  Y.  374;  Coats  v.  floiiiroofc,  2 
Snndf.  Ch.  580;  Liatnan  Mill  Co.  v.  William 
lAstman  Mill.  Co.  88  Wia.  334,  10  N,  W. 
261;  Hiram  Holt  Co.  v.  Wadmsorth,  41  Fed. 
Rep.  34;  Price  Baking  Powder  Co.  v,  Fyfe, 
45  Fed.  Rep.  799;  Battle  v.  Finlay,  46  Fed. 
Rep.  790;  Roberts  v.  Sheldon,  8  Bisa.  398, 
Fed.  Caa.  No.  11,916;  American  Orocery  Co. 
V.  Sloan.  68  Fed.  Rep.  639;  Pennsylvania 
Salt  Mfg.  Go,  v.  Myers,  79  Fed.  Hep.  87; 
Bennett  v.  ifoKtnleif,  13  C.  C.  A.  25,  26  U. 
S.  App.  496,  OS  Fed.  Rep.  606;  Tetlow  V. 
Tappan,  85  Fed.  Rep.  774. 

What  degree  of  resemblance  is  sufficient 
to  warrant  the  intereference  of  the  court,  in 
cases   of    unfair   competition,   is   mainly   a 
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question  of  fact  to  be  determined  by  the  cii' 
cumstances  of  eacli  case.  If  the  resem- 
Mance  is  such  u  to  mislead  purdiuerB  buj- 
]na  with  crrdinary  i;aution,  thiB  ia  sufficient. 

ycLeati  T.  Flemina,  9B  U.  8.  261,  24  L, 
ed.  830. 

If  a  fraudulent  intent  is  shown,  or  if  the 
necessary  result  of  the  apptarence  given  bj 
the  defendant  to  his  goods  is  to  deceive  pur- 
chasers using  ordinary  care  Mid  caution, 
then  it  is  not  necessary  to  abow  that  any 
purchaser  has  in  fact  been  misled. 

Xhe  prcaumption  of  an  actual  frandnlent 
purpose  la  much  stronger  what  onnphtiu- 
ant  s  ^oods  are  distinguished  by  numerous 
indicia,  such  as  marks,  words,  labels,  wrap- 
pers, form,  color,  and  style,  and  all  or  moat 
of  these  are  simulated. 

In  considering  the  matter  of  the  extent  or 
d^ree  of  imitation,  it  is  always  to  be  re- 
luembered  that  the  purchaser,  especially  the 
purchasing  consumer,  buys  without  any  op- 
portunity of  semug  the  two  packages,  with 
their  marks,  labels,  wrappers,  eta,  side  by 
side.  Be  will  have  in  mina  merely  the  roost 
prominent  and  characteriatio  features  dia- 
tinguishinfc  the  goods  he  wishes  to  buy. 
Minor  dilTerences,  apparent  enough  on 
bringing  tie  two  together,  will  not  be  no- 

FitUburg  V.  PiaabuTy-Waahbum  Flour 
Uills  Co.  12  C.  G.  A.  432,  24  U,  S.  App.  395, 
64  Fed.  Rep.  841 ;  R.  W.  Rogers  Co.  v.  Wm. 
Rogers  Mfg.  Co.  17  C.  C.  A.  478,  note;  Part- 
ridge V.  Henck.  2  Barb.  Ch.  101,  47  Am. 
Dec  not«  p.  2BQ;  Browne,  Trademarks,  I 
385;  Shaw  BtucHng  Co.  v.  Mack,  21 
Blatchf.  1,  12  Fed.  E^.  707 ;  Hutchinaon  t. 
Blumherg,  51  Fed.  Rep.  829;  Carroll  v.  Er- 
theilcT,  1  Fed.  Rep.  688. 

Hie  use  of  the  word  "improved"  will  not 
excuse  from  infringement. 

Hiimphreyn'  Specific  Homeopathic  Meii- 
ome  Co.  V.  Wans,  14  Fed.  Kep.  250. 

Irrcapective  of  a  technicaJ  trademaric,  a 
dealer  has  no  right  tx>  palm  off  his  goods  as 
thoee  of  another,  or  to  so  dress  them  up  as 
to  allow  unscrupulous  dealers  to  do  so. 

Buck's  8love  A  Range  Co.  v.  Kiechle,  It 
Fed.  Rep.  758;  Pieroe  v.  Giiittard,  88  Cal. 
68,  68  Am.  Rep.  I,  8  Pac.  646;  Wotherspoon 
V.  Carrie,  L.  R.  5  H,  L.  608;  Montgomery  v. 
Thompson  [1891]  A.  C.  217,  cited  in  20  C.  C. 
A.  note  p.  174;/.ai'7re»ce  llfg.  Co.  v.Tennes- 
Me  Mfg.  Co.  138  U.  S.  E37,  34  L.  ed.  9S7, 
II  Sup.  Ct.  Rep.  398;  Fleischmann  v. 
BohKCkmann,  112  How.  Pr.  92;  Walker  v. 
Itikolaa,  79  Fed.  Rep.  953. 

The  law  will  not  allow  one  dealer  to  so 
dress  up  his  goods  as  that  they  can  be 
palmed  off  for  those  of  anoUier. 

Fitcher  v.  Blank,  138  N.  Y.  244,  33  N.  E. 
1040 ;  Edlcston  v.  Vick,  23  Bng.  L.  ft  Eq.  61 ; 
20  Am.  &  £ng.  Enc  Law,  p.  433;  McLean  v. 
Flefiiing,  90  U,  S.  245,  24  L.  ed.  828 ;  Von 
Ifttwun  V.  Fraeh,  68  Fed.  Eep.  830;  ^oel  v. 
Elli»,  89  Fed,  Rep.  978;  Fronefc  v.  Frank 
Chicory  Co.  96  Fed.  Rep.  818;  PiUahury  v. 
FiUshury-Waehbum  Flour  Mill*  Co.  12  C. 
C.  A.  432,  24  V.  S.  App.  3B5.  64  Fed.  Rep. 
841 ;  Johnson  it  Johnson  v.  Bau«r  £  Black, 
87  C.  C.  A.  374,  63  U.  8.  App.  437,  82  Fed. 
60  L.  K.  A. 


Rep.  662 ;  SiUon  Co.  v.  Foster,  80  Fed.  Hep. 
898;  Garret  t  t.  T.  E.  Garrett  A  Co.  24  C.  C 
A.  173,  47  U.  S.  App.  260,  78  Fed.  Rep.  472; 
Pillahury-WaahbuTn  Flour  Mills  Co.  v. 
Eagle,  41  L.  R.  A.  182,  30  C.  C.  A.  386,  68 
U,  S.  App.  490,  86  Fed,  Rg>.  608;  Anheuaer^ 
Buadh  Breicing  Aaao.  v,  Fred  Mitier  Brea- 
ing  Co.  87  Fed.  Rep.  884. 

Tyson,  J.,  delivered  the  opiiaoa  of  t^ 

In  this  cause  Hie  ^pollee  filed  ita  bill  for 
an  injunction  against  the  s^^Mllttnta  to  re- 
strain an  appropriation  by  tlion  of  its  trade- 
mark and  infringement  of  its  goodwill.  The 
injunction  being  granted,  and  the  biU  an- 
swered, motion  was  made  to  dissolve  Mm 
former  and  dismiss  the  latt«r.  Theae  mo- 
tions being  refused,  this  appeal  is  proaecnted 
to  review  the  rulingi  of  the  oonrt  in  that 
re»pect  There  is  [HBctically  uo  dispnte 
about  the  facts,  or  as  to  the  abstract  prin- 
ciples of  law  involved.  The  difficulty  arises 
out  of  the  ^plication  of  the  principle*  to 
the  facts  sdmitt^d.  The  facts  are,  in  short, 
these:  J.  C.  Kyle,  operating  in  Qie  n«me 
of  and  for  his  wife,  started  Uie  buaineaa  of 
manufacturing  by  a  peouliar  process  mat- 
tressea  in  the  city  erf  Birmingham,  giving  to 
the  mattress  a  peculiar  form  and  dress, 
wbioh  he  called  and  labeled  the  'Terfeetion 
Mattress,"  and  which  he  sc^d  in  tliat  city 
and  other  markets.  Afterwards  one  Dixon 
bought  a  half  interest  in  On:  business,  and 
it  was  continued  and  extended  under  the 
name  of  the  Perfecti^m  Mattress  Company, 
J.  C.  Kyle  being  the  active  manager.  Boms 
time  after  this  the  parties  interested  formed 
the  corporation  the  present  appellee  to 
carry  on  the  same  business,  and  paid  up 
theiir  stock  subscriptiona  by  a  oonveyasee 
and  transfer  of  the  partnership  business, 
which  had  been  previously  carried  on  under 
the  same  name.  Mrs.  Kyle  owned  a  half 
interest  in  t^e  capital  stodc,  and  her  hus- 
band was  secretary  and  treasurer,  and  oon- 
tinued  the  active  manager.  Largely  by  hil 
efforts,  the  name  and  reputation  of  the  Per- 
fection mattrees  was  ext^ided  and  beoams 
known  throughout  tihe  country,  and  was  the 
basis  of  a  profitahle  business  to  the  corpora- 
tion. After  this,  Mrs.  Kyle,  having  dis- 
posed of  her  stodc  in  the  corporation,  set  np 
a  rival  establiahment  in  the  same  <nty  in  the 
manufacture  of  mattresses,  managed  and 
operated  exclusively  by  her  huaband.  By 
design,  or  by  some  unaooountable  accident 
or  tTtaik  of  fancy,  the  mattress  made  was 
called  ''Kyle's  Perfecticm  Mattress,"  and  as- 
sumed the  exact  shape,  form,  and  peculiar 
dress  of  that  manufactured  by  the  appellee. 
The  mattress  made  by  appellee  had  for  its 
cover  a  ticking  of  an  unusuaj  pattern  or  de- 
sign, and  mi^e  by  a  particular  factoiy. 
Kyle  was  careful  to  obtain  this  same  tick- 
ing, and  vrtien  a  sale  of  it  was  refused  to 
him  by  the  manufacturer  of  it  he  obtained 
it  through  third  parties,  showing  an  anx- 
iety to  dress  tJie  new  mattress  in  imitation 
of  the  old.  He  new  mattress  cooild  not  be 
distinguished  in  appearance  from  that  made 
by  the  appellee,  wttich,  being  singular  and 
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petuliar,  could  -only  rMolt  from  detten. 
The  uetf  prodaot  and  tbe  old  were  eaoh  Ib' 
beled,  exact  oopiw  of  whidi  are  aet  out  m 
exhibits  to  the  Dill,  and  adndtled  by  the  *n- 
swers.  The  nmilaritf  between  the  two  is 
such  end  lo  remarkable,  notrnthstandiDg 
theii  differencea,  ■«  to  malce  it  reasonaUy 
certain  that  the  lat«r  one  waa  a  designed 
imiUition  of  appellee's  label,  and  intended 
and  calculated  to  induce  buyers  to  purchase 
the  new  product  «a  the  genuine  Perfection 
mattrees  marketed  by  the  appellee. 

It  cannot  be  denied  that  the  ippdlanta, 
after  the  sale  of  their  biuinesa  to  the  corpo- 
ration, and  after  the  lale  of  the  atoek  in 
that  company,  had  ijie  ri^t  to  engage  in 
the  business  of  making  and  vending  mat- 
treaseg  in  the  asjne  city,  and,  ao  far  aa  the 
manufacture  was  not  protected  by  patents, 
of  the  same  kind  and  quality  as  aose  made 
by  the  appellee.  It  is  under  this  right  the 
a.ppellanta  seek  to  justify  their  conduct. 
WUliama  v.  Foi-mad,  86  Moh.  473,  14  L.  R. 
A.  161,  60  N.  W.  440.  But  they  cannot 
make  this  principle  corer  this  case.  The 
appellauta  themselves  first,  and  the  appellee 
afterwards,  built  up,  it  must  be  preaumod, 
at  the  cost  of  time,  trouble,  aod  expense,  the 
reputation  of  a  mattress  of  a  particular 
type  as  to  quality,  form,  style,  and  dress, 
under  the  name  and  label  of  "Perfection 
Mattress."  Hie  appellants,  first,  in  the 
BsJe  to  the  partnership  and  afterwards  to 
the  corporation,  and,  still  later,  in  tdie  saJo 
of  the  stock  in  the  corporation,  are  pre- 
sumed to  have  received  a  full  consideration 
for  the  transfer  to  the  appellee  of  the  ex- 
clusive right  to  this  goodwill  and  trade- 
mark. Certainly,  to  deceive  the  public,  and 
take  the  hard-earned  patronage  which  an 
artisan  or  dealer  has  attached  to  a  particu- 
lar brand  employed  to  designate  the  origin 
and  quality  of  his  goods,  is  a  double  wrong, 
in  that  it  is  a  deception  of  the  public  and  an 
injury  to  the  individual.  In  Qiis  case  it  is 
insisted  that  the  word  "perfectjon,"  in  the 
connection  in  which  it  waa  used,  is  not  and 
cannot  be  a  trademark.  The  law  on  this 
subject  is  clearly  stated  in  the  cose  of  Law- 
rence ilfg.  Co.  y.  Tennessee  Mfg.  Co.  13S  U. 
S.  537,  34  L.  od.  997,  11  Sup.  Ct.  Eep.  390. 
It  is  there  shown  "that  'the  office  of  a  trade- 
mark is  to  point  out  distinctively  the  ori- 
gin or  ownership  of  the  article  to  whioh  it 
is  affixed;  or,  in  other  words,  to  give  notice 
who  was  the  producer.  This  mav,  in  many 
cases,  be  done  by  a  name,  a  mark,  or  a  de- 
vice well  known,  but  not  previou^  applied 
to  the  same  artide.  .  .  .  Hence  the 
trademark  must  either  1^  itself  or  by  asso- 
ciation point  distinctively  to  the  origin  or 
ownership  of  the  article  to  which  it  is  ap- 
plied. The  reason  of  t^is  is  that,  unless  it 
does,  neither  con  he  who  first  adopted  it  be 
injured  by  any  appropriation  or  imitation 
of  it  by  others,  nor  con  the  public  be  de- 
ceived.' "  Without  quoting  more,  let  us  ap- 
ply tbiB  to  the  facta  ol  this  case;  What  does 
"Perfection  Mattress"  meant  Orammati- 
eally,  it  is  nonsense,  unless  we  regard  "Per- 
fection" as  a  fanciful  name  to  mark  the  pe- 
culiar goods  of  some  person  (in  this  case, 
ML.R.A. 


of  the  Perfection  Mattress  Company).  Th» 
word  hoa  the  same  signiflcancs  in  each  of 
these  collocations.  In  the  latter  phras^ 
though  a  general  word  of  the  langua^,  it  is 
applied  aai  appropriated  to  designate  a  cor- 
poration in  connection  with  the  words  "Mat- 
trees  Company."  In  this  connection  it 
would  be  uselees  to  look  into  a  dicUonary 
for  its  meaning.  In  the  former  phrase  it 
likewise  was  a  fanciful  name  given  to  ths 
goods  manufactured  by  the  Kyles,  and  aft- 
erwards by  the  copartnerstup  and  the  corpo- 
ration. It  was  clearly  so  intended,  because 
it  could  have  no  other  meaniOK,  and  by  the 
law  of  association  It  hoe  now  become  an  ea- 
tablished  designation  with  the  public  of  ths 
product  of  the  appellee,  naterman  v. 
Bhipma*.  130  N.  Y.  301,  29  N.  B.  Ill; 
O-flourfee  V.  Oentrol  City  Soap  Co.  26  Fed. 
Kep.  676;  Insuranoe  Oil  Tank  Co.  v.  Beott, 
33  La.  Ann.  946 ;  Royal  Baking  Fotodcr  Co. 
T.  Raymond,  70  Fed.  Hep.  376;  Jfenendea  v. 
Holt,  128  U.  S.  514,  32  L.  ed.  526,  S  Sup. 
Ct.  Rep.  143;  Bennett  v.  McKinley,  IS  C.  C. 
A.  26,  2S  U.  S.  A{^.  493,  66  Fed.  Rep.  SOB. 
By  the  production  of  a  superior  article  an- 
swering to  this  originally  fanciful  name, 
the  word  may  acquire  a  new  meaning  indie- 
ative  of  quality.  But  this  is  the  natural 
and  desired  result  of  a  trademark,  making 
it  more  valuable;  and  it  would  be  strange 
that  this  should  make  it  common  property. 
Laurence  Mfg.  Co.  v.  Tennessee  Mfg.  Co., 
138  U.  8.  637,  34  L.  ed.  B97,  11  Sup.  Ct.  Rep. 
396.  It  is  reasonably  certain  that  the  ap- 
pellanta  well  understood  the  value  of  ths 
name  "Perfection"  as  a  mere  name  in  its  usa 
in  ^ionnecticm  with  tiie  mattress,  as  indicat- 
ing a  product  which  had  been  manufactured 
by  them  origimilly,  and  afterwards  and  now 
by  their  vendees  and  successors  in  business, 
and  which  had  come  to  indicate  a  mattress 
of  high  esteem  and  reputation.  If  it  was 
used  awkwardly  and  ungrammatically  in  the 
first  instance  to  express  a  grade  or  quali^, 
how  was  it  that  they  fell  into  the  same  er- 
ror in  reference  to  their  productr  It  cannot 
be  seriously  doubted  froTU  the  facts  that  the 
appellants  intended,  by  adopting  the  name, 
to  delude  Uie  public,  and  to  secure  the  pat- 
ronage whioh  appertained  to  its  use  in  the 
particular  connection  belonging  to  the  ap- 
pellee. What  other  purpose  could  the  ap- 
pellants have  hod  in  using  this  substantive 
noun  "perfection"  as  an  adjectiveT  The 
motive  is  disclosed  in  the  care  taken  to  give 
their  mattresses  the  peculiar  dress  of  the 
appellee's,  and  in  the  similarity  of  their  la- 
bel in  other  respects  than  in  the  adoption  of 
the  name  "Perfection"  to  that  of  the  appel- 
lee, and  in  the  false  recitals  of  their  former 
connection  with  the  appellee.  All  these 
things  point  to  the  formed  design  of  imita- 
tion in  aid  of  the  adopted  name.  MoLeatt  v. 
ficming,  98  U.  8.  245,  24  L.  ed.  828;  Col- 
gate V.  Adaina.  88  Fed.  Rep.  809;  Partridge 
v.  Menek,  2  Barb.  Ch.  101,  47  Am.  Dec.  296; 
HiUohiruoa  v.  Blumherg,  61  Fed.  Rep.  829; 
Carroli  v.  ErtheiUr,  I  Fed.  Rep.  688; 
Rvmpltrey^  Bpeoific  Homeopathio  MeduniM 
Co.  y.  Wentc,  14  Fed.  Bep.  260. 

It  may  be  said,  however,  that  a  careful 
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obterrer  would  not  be  deceived  iy  the  Ikbd ; 
that  it  en>reBBl]r  givei  notioe  Uuit  tiie  Kfle 
Uattreu  Cotnpuiy  w»*  the  masufactureT. 
But  why  use  ''Perfectioii"  at  all  ms  »  tuunet 
Wb*  tlwre  ttoy  necessity  arising  from  the 
p&ueitT'  of  tongiiage  which  required  the  UM 
of  thii  nuneT  Or,  if  the  word  described  the 
quiility,  why  nuke  Ute  same  ^anunatiol 
bluader  u  that  mode  in  describing  Uie  mat- 
treaaea  nuuiufftctured  1^  the  appellee! 
CMtying  miatokee  diapeJa  all  claimt  to  origi- 
nalil;.  The  differentiation  from  appellee's 
label  fpund  in  appellojtta'  was  evidently  put 
in  to  found  an  argument  on  in  coae  of  suit, 
while  the  similitude  was  inserted  to  obtain 
the   ] 


vriled  by  calling  the  naw  mattr«ss  "Kjle^s 
Perfection  Mattress,"  or  by  oaoerting  that 
it  woa  the  "Improved  Perfection  Mattress," 
or  other  weak  differentiations.  When  then 
is  a  marked  aimilarity  in  the  labdo,  signs, 
literature,  and  devices  for  attracting  cus- 
tom, but  little  weight  ia  attached  to  precau- 
titmorf  differenoes,  or  dcoials  of  a  ptirpoM 
to  deceive  the  puNic.  Collintplatt  v.  Fat- 
layton,  B8  Fed.  Rap.  6B3. 

We  are  conitrained  to  hold  tliat  the  lower 
eonrt  comniitted  no  error  in  refuaing  to  dis- 
miss the  bill  for  wKnt  of  equity,  or  to  dis- 
solve the  injunction. 

A.ginn«d. 


The  case  of  Williaou  r.  Farrand,  S6  Mich. 
47S,  14  L.  A.  A.  161,  SO  N.  W.  446,  oonUina    ; 
a  number  of  coaes  illustrative  of  this. 
there  said:     "No  man  has  a  right  to  sell  or 
advertise  his  own  business  or  goods  aa  those 
of  another"  person.     It  is  also  further  said, 
"that  an  Baaignm«mt  of  all  the  stock,  prcrp- 
erty,  and  effects  <rf  a  businesfe     .     .     .     — 
Ties  with  it  the  ardnaive  right  to  i 
fictitious  name  in  whidi  such  buaineas  has    , 
been   carried  on,  and   eucdi   trademarks  and    ' 
tradenames  a«  have  been  in  use  in  such  busi- 
Luthoritiee  cited  in  this  case,  as 


flnenee   of    these   prineiplee.     In    Myers 
Kalanuuxio  Buggy  Co.  64  Mich.  Sle,  62  Am. 
R^.  811,  19  N.  W.  961,  20  N.  W.  646  (the 
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1 Ala. ) 

.  A  rale  of  a  ■treet-rallvmr'  oo^vur 
reqnlplKB  eolored  venouii  to  oevapr 
frost  anta  and  wbite  poasenffera  the  back 

aeata  Is  a  roosoiiable  resulatlon. 

The  reoaoBBblnena  of  b  rale  reqolr- 
\ag  eoEored  and  white  passenger*  to  occnpf 
separate  enda  of  a  ear  Is  a  qneBtlcn  of  Uw 
for  tbe  conrt,  where  there  Is  no  dispute  aa  Co 
the  mle  or  Its  violation. 
.  PrtH>f  of  eJaetlOB  fiwm  m  atreet  «bf 
by  the  conductor  only  Is  not  niBcIent  to  ans- 
''  action  undpr  ±  complalDt  al- 


.e  at  Kalomoxoo  Wagon  Company  having 
•old  out  could  not  carry  on  a  rival  business 
under  the  name  of  Kalamaioo  Buggy  Com- 
pany. Says  he:  "The  goodwill  was  a  sub- 
stantial part  of  the  purchase,  and  purposely 
to  take  any  steps  to  prevent  his  [the  ven- 
dee's] receiving  the  benefit  of  it  was  a  wrong 
of  t^e  same  nature  as  would  have  been  the 
retention  of  some  portion  of  tangible  prop- 
erty." Here,  then,  la  a  right  to  the  exclu- 
sive use  of  tiie  term  "Perfection  Mattress," 
both  as  a  trademark  and  under  the  sale  of 
the  goodwill  of  the  PerfecUon  Mattress 
Company.  In  Lea  v.  Baley,  L.  R.  5  Oh.  166, 
the  defendant,  who  had  been  manager  of  a 
firm  doing  bnsineas  under  the  artificial  name 
of  "Guinea  Cool  Company,"  set  up  a  rival 
business  at  a  different  stand  under  the  name 
of  'Tall  Mall  Guinea  Coal  Company." 
His  envelopes  and  business  cards  resembled 
the  plaintiff's.  He  was  held  a  cheat.  In 
Glmny  v.  Smith,  2  Drew,  t  S.  476,  defend- 
ant, who  had  been  employed  bv  plaintiffs, 
printed  his  sign  and  arranged  his  awninfis 
so  OS  palpably  to  attract  the  public  on  the 
idea  that  they  were  trading  with  plaintiffs. 
He  used  his  own  najne,  "from"  in  small  let- 
ters, "Thrasher  and  Glenny,"  plaintiffs' 
firm  name,  in  large  letters.  He  hod  on 
awning,  which,  when  let  down,  would  oover 
bis  name,  and  eKpose  only  the  plaintiffs' 
firm  name.  The  court  held  that  defendant 
was  deceiving  the  public.  The  purpose  to 
appropriate  what  belongs  to  others  is  not 
60  L.  R.  A. 


(April  12.  IMO.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor 
of  defendant  in  an  action  brought  to  recover 
for  wrongful  ejection  of  plaintiff  fit»n  de- 
fendant's car.     Afflrmed, 

Plaintiff,  a  negress  having  char^  of  a 
Sunday  school  class  of  n^^o  children,  board- 
ed one  of  defendant's  cars  for  the  purpose  of 
taking  the  children  to  a  picnic.  A  mle  of 
the  company  required  colored  pasaengera  to 
occupy  seats  in  the  front  end  of  tbe  car,  and 
reserved  the  seats  at  the  rear  of  the  car  for 
white  passengers.  After  the  children  were 
seated,  plaintiff,  claiming  that  all  the  seata 
were  filled  except  some  reserved  for  white 
passengers,  attempted  to  take  one  of  the  re- 
served seats,  which  waa  at  the  time  vacant 
The  conductor  interfered  and  directed  her 
not  to  sit  there,  but  to  take  a  seat  at  the  op- 
posite end  of  the  car.  Plaintiff,  inaiating 
that  there  was  no  vacant  seat  to  occommo' 
date  her  where  the  conductor  directed,  at- 
tempted to  maintain  her  position  in  the  re- 
served seat.     She  was  then  ejected  from  the 

Note. — As  to  the  rights  of  colored  piiaen^ 
gers.  see  no(a  to  Ex  parte  Plessj  (ht.)  18  L. 
R.  A.  oas  (wbEcb  case  was  aOlrmed  aa  Plessr 
V.  rergaaoD.  163  U.  S.  S3T,  41  I.,  ed.  2S6)  :  also 
ChUCuQ  T.  St.  Loals  &  I.  M.  R.  Co.  (Ho.)  IS  L. 
R.  A.  268;  Smith  v.  Cbamberlaln  (B.  C.>  19  L. 
R.  A.  110 :  and  Smltb  v.  State  (Tenn.)  41  L.  B. 
A.  4B2. 
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ear.  For  the  injory  thereby  Inflicted  this 
ketion  Ts*  brought  The  evidence  of  the 
defendant  undertocric  to  eitabliah  that  the 
motormaji  did  not  aid  in  the  ejection, — »• 
ikll^ed  in  the  complaint,  and  that  there  wae 
uuple  and  sufficient  unoccupied  space  upon 
tlie  eztrone  front  end  of  the  car  to  Bccommo- 
d«ite  the  plaintiff. 

The  chaises  given  at  the  request  of  def  end- 
ADt,  and  referred  to  in  the  opinion,  were  oi 

"  ( 1 )  If  70a  believe  fr<Mn  the  evidence  that 
til*  conductor  used  no  more  force  than  wee 
remaonaUj  neccsMTj'  to  enforce  in  a  proper 
manoer  a  rule  requiring  colored  paaeengere 
to  ait  in  the  front  part  of  the  car,  then  I 
eharge  yon  that  your  verdict  must  be  for  the 
defenduit.  (2)  The  court  charge*  the  jury 
that  a  rule,  if  you  believe  from  the  evidence 
there  was  such  rule,  requiring  white  poosen- 
gtam  to  occupy  seats  provided  in  the  rear  of 
Uw  ear,  and  requiring  colored  paisengerB  to 
oeeupy  seats  provid^  in  the  front  of  the 
e»r,  woa  a  reoeonabte  regulation,  f  3)  If  you 
believe  from  the  evidence  that,  at  the  time 
plaintiff  claims  ahe  wae  ejected  from  the 
car,  the  defendant  had  in  force  on  its  Eaet- 
lake  railroad  a  rule  requiring  colored  pawen- 
gera  to  eit  in  the  front  pert  of  the  car,  end 
white  passenoers  to  sit  in  the  rear  part  of 
the  car,  and  if  you  further  believe  from  the 
evidence  that  Uie  conductor  used  no  more 
force  than  was  re«aoiu.b]y  neceuary  to  en- 
force Huch  rule  In  a  proper  manner,  you 
muet  find  for  the  defendant.  (4)  If  you  be- 
lieve from  the  evidence  that  the  conductor 


■  omnply  with  the  request;  that  she  could  have 
found  in  the  forward  end  of  the  car  a  vo- 
eant  seat ;  that  at  the  time  there  wae  a  rule 
in  force  requiring  colored  paesengers  to  sit 
in  the  forward  end  of  the  car;  that  the 
ductoT  used  no  more  force  than  was  a' 
■ary  to  reasonably  enforce  such  rule  '. 
reasonable  and  proper  manner, — you  must 
Hnd  for  the  defendant.  (6)  The  court 
ehar^  the  jury  that  the  defendant  wae  not 
required  to  keep  and  maintain  separate  com- 
partnenta  or  care  for  its  white  and  colored 
paesengers.  (6)  If  you  believe  the  evidence 
that  the  motorman  did  not  aid  or  assist  in 
tiie  ejection  of  the  plaintiff,  you  must  find 
for  the  defendant.  (7)  1  charge  you,  gen- 
tlemen of  the  jury,  that  under  the  law  the 
defendant  vrae  not  required  to  provide  a  sep- 
arate car  for  the  colored  race  on  its  Bast- 
lalce  railroad ;  nor  was  the  defendant,  under 
the  law,  required  to  divide  its  cars  on  such 
railroad  by  partitions,  so  as  to  secure  for  the 
races  separate  accommodations.  (8)  If  you 
believe  from  the  evidence  that  on  and  before 
the  26th  day  of  June,  189S,  there  ws 
force  on  the  defendant's  Eastlake  railroad  a 
rule  requiring  colored  passengers  to  sit  in 
the  front  part  of  the  car,  and  for  white  pas- 
sengers to  sit  in  the  rear  part  of  the  car; 
that  the  conductor  requested  the  plaintiff  to 
take  a  seat  in  the  front  end  of  the  car,  ant' 
that  the  plaintiff  refused  to  take  a  seat  ii 
the  front  end  of  the  car  when  so  requested 
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that  there  was  room  for  her  to  take  a  seat 
in  the  front  part  of  the  ear;  that  no  more 
force  was  used  than  was  necessary  to  have 
her  comply  with  such  rule, — tlieu  I  charge 
yon  that  you  must  find  for  the  defendant. 
(9)  If  you  believe  from  the  evidence  that 
on  and  before  the  S6th  day  of  June,  1896, 
there  was  a  rule  in  force  on  the  defendant's 
Eastlake  railroad  requiring  colored  passen- 
gers to  sit  in  the  front  part  of  the  car,  and 
for  white  passengers  to  sit  in  the  rear  part 
of  the  car,  I  charge  you  that  such  rule  was 
reasonable.  (10)  I  charge  you,  gentlemen 
of  the  jury,  that  if,  under  the  evidence  in 
this  case,  if  you  believe  it,  yon  should  And 
that  there  was  in  force,  at  the  time  plaintiff 
claims  to  have  been  injured,  a  rule  on  the 
defendant's  Eastlake  line  of  etreet  railroad 
requiring  negro  passengers  to  ride  in  the 
front  end  of  the  oar,  and  white  passengers 
to  ride  in  the  rear  end  of  the  car,  such  rule 
is  reasonable,  and  yon  are  not  authorized 
from  the  evidence  to  find  that  it  was  the 
duty  of  the  defendant  to  put  in  its  car  a  par- 
tition to  separate  n^TO  and  white  passen- 
gers, instead  of  such  reasonable  rule. 

Further  facts  appear  in  the  opinion. 

Mr.  Heaurr  Kirk  White,  for  appellant: 

The  reoBonableneBB  of  the  regulation  for 
the  separation  of  the  races  on  that  particu- 
lar car  line  of  the  appellee  was  a  question 
for  the  jury  and  should  have  been  left  to 
them  to  determine  under  oil  the  facts  and 
circumstances  of  the  case. 

Day  V.  Otoen,  6  Mich.  S20,  72  Am.  Dec. 
82;  JencJcs  v.  Coleman,  2  Sumn.  e2I,  Fed. 
Gas.  No.  7,268 ;  Ch«»apeake  Int.  Co.  v.  Stark, 
8  Cranch,  268,  3  L.  ed.  220 ;  Maryland  Ins. 
Co.  V.  Ruden,  0  Cranch,  338,  3  L.  ed.  242. 

If  the  reasonableness  of  the  appellee's  reg- 
ulation wae  not  a  queation  for  the  jury,  it 
was  unreasonable  as  a  matter  of  law,  be- 
cause it  was  uncertain,  not  in  any  manner 
permanent,  unpublished,  and  was  utterly  in- 
coneistcnt  with  the  rules  and  regulations  on 
other  car  lines  owned  and  operated  by  appel- 
lee in  the  same  city,  and  patronized  by  the 
same  population,  and  traveled  by  the  same 
Clasees  of  passengers. 

Me«trs.  Wklker,  Porter,  &  Walker  for 

Tyaov,  J.,  delivered   the  opinion   of  the 

There  are  two  questions  presented  for  con- 
sideration by  the  record  in  this  case.  The 
first  involves  the  reasonableness  of  a  rule  or 
regulation  of  the  defendant  requiring  white 
passengers  to  occupy  seats  in  one  portion  of 
the  oars  operated  by  it  on  a  certain  line  of 
ite  road,  sjid  negroes  to  occupy  seats  in  the 
oUier  portion.  The  car  upon  which  the 
plaintln  was  a  passenger  when  the  regula- 
tion under  consideration  was  enforced 
against  lier  was  an  open  car,  the  seats  for 
passengers  extending  across  the  entire  width, 
separated  by  aisles ;  so  that  passengers 
boarding  the  car  did  so  by  first  stepping 
from  the  ground  upon  a  running  board, 
which  ran  the  full  length  of  it  upon  either 
!  side,  and  from  this  running  board  into  the 
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titim  teebis  tho  fMita.  The  evidence  is  nii- 
dispatod  Oiat  tbe  pl&iutlS  waa  »  negro 
wonuiD,  and  declined  ba  occupy  »  vaisuit  MBit 
in  that  portion  of  the  car  set  apftrt  for  ne- 
oTOea,  but  inaieted  uptoi  aitting  upon  a  seat 
in  that  portion  asaigned  by  the  conductor  to 
white  people.  It  »aa  atao  without  dispute: 
That  a  ruJc  or  regulation  h*d  been  enforced 
«D  thie  line,  ever  since  cars  had  been  operat- 
ed over  it,  to  the  effect  that  negro  paaaen- 
gers  should  occupy  the  seata  in  the  front  end 
of  the  car,  and  white  passengers  should  oc- 
cnpy  the  seats  in  the  rear  aid.  That  thia 
rule  waa  generally  known  and  conformed  to 
by  both  white  and  colored  pasaengers.  It 
waa  also  generally  known  that  the  cuiduct- 
OT  of  the  car  required  pasaengers  to  conform 
to  this  regulation.  That  six  ot  eight  months 
before  this  occurrence  the  plaintiff  was  eject- 
ed from  one  of  the  cars  for  refusing  to  com- 
ply with  this  rule.  Hiia  rule  or  relation 
waa  promulgated  by  the  manager  of  the  de- 
fendant's company  by  being  posted  and  pub- 
lished in  a  bulletin  order  directing  aud  re- 
quiring conductors  on  this  line  of  road  oper- 
ated by  the  defendant  to  observe  and  enforce 
it,  and  was  in  force  at  the  time  the  in- 
jury to  the  plaintiff,  here  complained  of,  waa 
suffered.  The  dividing  line  between  the 
seata  to  be  occupied  by  wliite  and  negro  pas- 
sengers was  not  fixed  by  tbe  rule,  but  was 
left  to  the  conductor  to  fix  and  enforce  as, 
in  his  judgment,  tbe  circumstances  and  num- 
ber of  pasHengers  of  each  race  might  require. 
The  seats  in  all  parts  of  the  car  were  in  all 
respects  alike. 

The  question  here  presented  was  ably  oon- 
sidered  in  an  opinion  delivered  by  Justice 
Agnew,  of  the  supreme  court  of  Pennsylva- 
nia, in  the  case  of  West  Cheater  d  P.  R.  Co. 
V.  Sliles,  65  Pa.  209,  93  Am.  Dec.  7*1,  from 
which  we  quote  at  length,  as  the  reasons  he 
gives  for  sustaining  the  reasonableness  of 
t^e  regulation  are  so  forcibly  stated,  and  the 
status  of  the  two  races  with  reference  to 
each  other  as  stated  by  him  to  exist  in  Penn- 
sylvania in  1B67  is  the  status  of  tbe  two  in 
Alabama  to-day.  Tbe  facta  of  that  caae  were 
these:  Mary  E.  Miles,  a  colored  woman 
(the  plaintiff),  got  into  the  car  of  the  de- 
fendant at  Pbiladelphia  to  go  to  Oxford,  and 
took  a  seat  at  or  near  the  middle  of  it.  A 
rule  of  the  road  required  tbe  conductor  to 
nuke  colored  persona  sit  at  one  end  of  tbe 
car.  He  got  a  seat  for  her  at  the  place  fixed 
by  the  rule,  and  asked  her  to  take  it.  She 
declined,  positively  and  persistently,  to  do 
it.  The  conductor  told  her  of  the  rule,  re- 
quested her  to  take  the  other  seat,  warned 
her  that  he  must  require  her  to  leave  the 
cars  if  she  refused,  and  at  last  put  her  out. 
"Tbe  simple  question  is  whether  a  public  car- 
rier may,  in  the  exercise  of  his  private  right 
of  property,  and  in  the  due  performance  of 
his  public  duty,  separate  passengers  hy  any 
other  well-defined  diaracteristic  than  that  of 
sex.  The  ladies'  car  is  known  upon  every 
well-regulated  railroad,  implies  no  loss  of 
equal  right  on  the  part  of  the  excluded  sex, 
and  its  propriety  is  doubted  by  none.  This 
question  must  be  decided  upon  reasonable 
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Apb., 

If  there  be  no  ale«r  and  reaaon- 
able  difference  to  baae  it  upon,  aepaiatian 
cannot  be  joatifled  by  mere  prejudice.  Nor 
is  merit  a  test.  Tbe  n^ro  may  be  proud  <rf 
his  service  in  the  field  as  a  defender  of  hi> 
country.  But  it  was  not  thought  indefensi- 
ble to  separate  even  white  soldiers  from 
other  passengers.  There  was  a  clear  and 
well-founded  diffeiwice  between  the  civil  and 
military  character,  and  the  separation  of 
Boldiera  from  citieena  implied  no  want  of 
equality,  but  a  sound  regulation  of  the  right 
of  transit.  The  right  of  the  carrier  to  sepa- 
rate bia  passengers  is  founded  upon  two 
grounds, — his  right  of  private  property  in 
the  means  of  conveyuice,  and  the  public  in- 
terest. The  private  means  he  uses  belong 
wholly  to  himself,  and  imply  the  right  of 
ciHitrol  for  the  protection  of  bis  own  inter- 
eat,  as  well  as  the  performance  of  his  pub- 
lic dutf.  He  may  use  his  property,  there- 
fore, in  a  reaaonable  manner.  It  ia  not  an 
unreaaonable  i^ulation  to  seat  passengers 
so  as  to  preserve  order  and  decorum,  and  to 
prevKit  contacts  and  collisions  arising  from 
natural  or  well-known  customarv  repugnan- 
cies, which  are  likely  to  breed  disturlunoes 
by  a  promiscuous  sitting.  Tbig  is  a  proper 
use  of  the  right  of  private  property,  becuiae 
it  tends  to  protect  the  interests  ot  the  car- 
rier as  well  as  tbe  intaraata  of  those  he  eai^ 
riea.  If  the  ground  of  regulation  be  reason- 
able, courts  of  justice  cannot  interfere  with 
bis  right  of  property.  The  right  of  the  pas- 
senger is  only  that  of  being  carried  safely, 
and  with  a  due  regard  to  his  personal  com- 
fort and  convenience,  which  axe  promoted  t^ 
a,  sound  and  well-regulated  separation  in 
passengers.  An  analogy  and  an  illustratkn  • 
are  found  in  the  case  of  an  innkeeper,  who, 
if  he  have  room,  is  bound  to  entertain  proper 
guests;  and  so  a  carrier  is  bound  to  rec^ve 
passengers.  But  a  guest  in  an  inn  cannot 
select  hia  room  or  his  bed  at  pleasure ;  nor 
can  a  voyager  take  possesaion  of  a  cabin  or 
a  berth  at  will,  or  refuse  to  obey  tbe  reason- 
able orders  of  the  captain  of  a  vessel.  But, 
on  tbe  other  band,  who  would  maintain  that 
it  is  a  reasonable  regulation,  either  of  an  inn 
or  a  vessel,  to  compel  tbe  passengers,  blaek 
and  white,  to  room  and  bed  together?  If  a 
right  of  private  property  confers  no  right 
of  control,  who  shall  decide  a  contest  be- 
tween passengers  for  seats  or  berths  T  Courts 
of  justice  may  interpose  to  compel  those  who 
perform  a  business  concerning  the  public,  by 
the  use  of  privMe  means,  to  fulfil  their  duty 
to  the  public,  but  not  a  whit  beyond.  The 
public  also  has  an  interest  in  the  proper  r^- 
ulation  of  public  conv^ances  for  the  preser- 
vation of  the  public  peace.  A  railroad  com- 
pany baa  the  right,  and  is  bound,  to  make 
reasonable  regulations  to  preserve  order  in 
its  cars.  It  is  tbe  duty  of  the  conductor  to 
repress  tumulta  as  far  aa  he  reasonably  can, 
and  be  may,  on  extraordinary  occasions,  stop 
his  train  and  eject  tbe  unruly  and  tumultu- 
ous. .  .  .  He  cannot  interfere  in  the 
quarrels  of  others  at  will,  merely.  In  order 
to  preserve  and  enforce  his  authority  as  the 
servant  of   the    company,  he  must  have  a 
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power  to  sstaliliih  proper  r^ulations  for  tlie 
oarriage  of  pauen^is.  It  is  much  easier  to 
prevent  difficultieB  among  passeDgeTB  l^  reg- 
ulatiooB  lor  Uieir  proper  Eeparatlon,  than  it 
is  to  quell  them.  Tlie  danger  to  the  peace 
engendered  bj  the  feeling  of  avenion  l>e- 
tween  individuals  of  the  different  races  can- 
not be  denied.  It  is  the  fact  with  which 
the  company  must  deal.  .  .  ,  These 
views  are  sustained  by  high  authoritj. 
Judge  Story,  in  his  Law  of  Bailments,  stat- 
ing the  dutj  of  passengera  'to  aubmit  to  such 
reasonable  regulations  as  the  propriet«r8 
may  adopt  for  the  convenience  and  comfort 
of  the  otJier  passengera,  aa  well  as  for  their 
ovm  proper  intereata,'  aaya,  'The  importance 
of  the  doctrine  is  felt  more  strikingly  in 
ca^ea  of  ateamboate  and  railroad  cars.' 
Story,  Bailm.  S  691o.  See  also  Id.  S  416a; 
Angell,  Csrr.  f  S28;  1  Am.  Ry.  Cos.  3B3,  3B4. 
The  right  to  separate  being  clear  in  proper 
eases,  and  it  being  the  subject,  of  sound  regu- 
lation, the  question  remaining  to  be  consid- 
ered IB  whether  there  is  auch  a  difference  be- 
tween the  white  and  hlack  races  within  this 
state,  reaultins  from  nature,  law,  and  cus- 
tom, as  makes  it  a  reasonable  groujid  of  sepa- 
ration. The  question  ia  one  of  difference, 
not  of  superiority  or  inferiori^.  Why  the 
Creator  made  one  black  and  the  other  white, 
we  know  notj  but  the  fact  is  apparent,  and 
the  races  distinct,  each  producing  its  own 
kind,  and  following  the  peculiar  law  of  its 
oonstitution.  Conceding  equality,  with  na- 
tures OB  perfect  and  rights  aa  sacred,  yet  Ood 
hoa  made  them  dissimilar,  with  those  natural 
iaatincts  and  feelings  which  He  always  im- 
parts to  His  creatures  when  He  intends  that 
they  shall  not  overstep  the  natural  bounda- 
ries He  haa  assigned  to  them.  The  natural 
law  which  forbids  their  intermarriage,  and 
Uiat  social  amalgamation  which  leads  to  a 
eorruption  of  races,  is  as  clearly  divine  as 
th»t  which  imparted  to  them  different  na- 
tures. The  tendency  of  intimate  sodal  in- 
termixture is  to  amalgamation,  contrary  to 
the  law  of  races.  The  separation  of  the 
white  and  black  races  upon  the  surface  of  Uie 
globe  is  a  fact  equally  apparent.  Why  this 
u  BO,  it  is  not  necessary  to  speculate,  but  the 
fact  of  a  distribution  of  men  by  race  and 
oolor  is  as  visible  in  the  providential  ar- 
rangement of  the  earth  as  that  of  heat  and 
cold.  The  natural  separation  of  the  races  is 
therefore  an  undeniable  fact,  and  all  social 
organlcatione  which  lead  to  Uieir  amalgama- 
tion are  repugnant  to  the  law  of  nature. 
From  social  amalgamation  it  is  but  a  step 
to  illicit  Intercourac,  and  but  another  to  in- 
tvm»rriage-  But  to  assert  separateneas  is 
not  to  declare  inferiority  in  either.  It  is  not 
to  declare  one  a  slave  and  the  other  a  free- 
man. That  would  be  to  draw  Uie  illogical 
Mqaence  of  inferiority  from  difference  only. 
It  is  simply  to  say  that,  following  the  order 
of  Divine  Providence,  human  authority  ought 
not  to  compel  these  widely  separated  races 
to  intermix.  The  right  of  such  to  be  free 
from  social  contact  is  as  clear  as  to  be  free 
from  intermarriage.  The  former  may  be  less 
repulsive  as  a  condition,  but  not  less  entitled 
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to  protection  as  a  right.  When,  therefore, 
we  declare  a  right  to  maintain  separate  rela- 
tions OS  far  as  is  reasonably  practicable,  but 
in  a  spirit  of  kindness  and  charity,  and  with 
due  regard  to  equality  of  rights,  it  is  not 
prejudice,  nor  caste,  not  injustice  of  any 
kind,  but  simply  to  suffer  men  to  follow  the 
law  of  races  established  by  the  Creator  him- 
self, and  not  to  compel  them  to  intermix  con- 
trary to  their  instincts.  .  .  .  Never  haa 
there  been  an  intermixture  of  the  two  races, 
socially,  religiously,  civilly,  or  politically. 
By  uninterrupted  usage  ttie  blacks  live  apart, 
visit  and  entertain  among  themselves,  occupy 
separate  places  of  public  worship  and  amuse- 
ment, and  fill  no  civil  or  political  stations; 
not  even  sitting  to  decide  their  own  causes. 
In  fact,  there  is  not  on  institution  of  tha 
state  ID  which  t^ey  have  mingled  indiscrim-- 
inately  with  tha  whites.  Even  the  common- 
school  law  provides  for  separate  schools  whm 
their  numbers  are  adequate.  In  the  military 
service,  also,  they  are  not  intorraixed  with 
the  white  soldiers,  but  were  separated  into 
companies  and  regiments  of  color;  and  this 
not  by  way  of  disparagement,  but  from  mo- 
tives of  wisdom  and  prudence,  to  avoid  th* 
antagonisms  of  variant  and  immiscible  races. 
Id.w  and  custom  having  sanctioned  a  separa- 
tion or  races,  it  is  not  the  province  of  the 
judiciary  to  legislate  it  away.  We  cannot 
say  there  was  no  difference  in  fact,  when  the 
law  and  the  voice  of  the  people  had  said 
there  wag.  The  laws  of  the  state  are  found 
in  il«  Constitution,  statutes,  institutions, 
and  general  customs.  It  is  to  these  sources 
judges  must  resort  to  diacover  them.  If 
they  abandon  these  guides,  they  pronounos 
their  own  opinions,  not  the  laws  of  those 
whose  officers  they  are.  Following  these 
guides,  we  are  compelled  to  declare  that  at 
the  time  of  the  allied  injury  there  was  that 
natural,  legal,  and  customary  difference  be- 
tween the  white  and  hlack  races  in  this  state 
which  made  their  separation  as  passengers 
in  a  public  conveyance  the  subject  of  a  sound 
regulation  to  secure  order,  promote  comfort, 
preserve  the  peace,  and  maintain  the  rights 
both  of  carriers  and  passengera." 

In  Ball  V.  De  Cuir,  05  U.  S.  496,  24  L.  ed. 
647,  which  was  a  suit  by  a  n^ro  woman 
against  the  owner  of  a  steamboat  for  refns- 
ing  her  accommodations,  on  account  of  her 
color,  in  the  cabin  specially  set  apart  for 
white  persons,  the  court,  after  citing  approv- 
ingly the  case  above  quoted  from,  said: 
"Where  the  passenger  embarks  without 
making  any  special  contract,  and  without 
knowledge  as  to  wbat  accommodations  will 
be  afforded,  the  law  implies  a  contract  which 
obliges  the  carrier  to  furnish  suitable  accom- 
modations according  to  the  room  at  hie  dis- 
poeal ;  hut  the  passenger  in  such  a  case  is 
not  entitled  to  any  particular  apartments  or 
special  accommodations.  Substantial  equal- 
ity of  right  ia  the  law  of  the  state  and  of  the 
United  States;  but  equality  does  not  mean 
identity,  as,  in  the  nature  of  things,  identity 
in  the  accommodation  afforded  to  passengers, 
whether  colored  or  white,  is  impossible,  un> 
less  our   commercial   marine   shall   undergo 
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an  entira  chjiagc.  Adult  nuie  ptMaennn  are 
ii«yer  allowed  a  psMage  in  th«  ladiw  cabin; 
noT  can  all  b«  accommodated,  if  the  eompanjr 
it  large,  in  the  state  roomi.  PasBengeTS  are 
oi titled  to  proper  diet  aod  lodging,  but  the 
lava  of  the  United  States  do  not  require  the 
maeter  of  a  steamer  to  put  peraoni  in  the 
■ame  apartment  who  would  be  repuluTe  or 
diugreeable  to  each  other.    Steainers 


rTinK  pMwngers  aa  a  material  part  of  their 
employment  are  common  carriera,  and  aa 
■ucn  enjoy  the  rights  and  are  subject  to  the 
dnties  and  obligations  of  such  carrier!  j  but 
there  was  and  is  not  any  law  of  Congreas 
which  forbids  such  a  carrier  from  providing 
separate  apartmttits  for  his  passengers. 
What  the  pauenger  has  a  right  to  require 
is  such  a«commod&tion  aa  he  baa  contracted 
for,  or,  in  the  abaeuoe  of  any  special  omi- 
tract,  Euch  suitable  accommodatioas  as  the 
room  and  means  at  the  disposal  of  the  oar- 
rier  enable  him  to  supply;  and,  in  locating 
his  paaaengers  in  apartments  and  at  their 
meals,  it  is  not  only  the  right  of  the  master, 
bat  his  duty,  to  exercise  such  reasonable  dis- 
eretloB  and  eontool  as  will  promote,  as  far 


u  Bta.etleable,  the  comfort  and  convenience 
of  nil  whole  commtny." 

Booth,  Street  Railway  Law,  I  326,  aays: 
"The  doctrine  that,  in  Uie  absence  of  statu- 
tory inhibition,  a  common  carrier  may  law- 
fully make  color  a  baaia  of  classificatiMi, 
and  require  ita  white  and  colored  paasengera 
to  occupy  separate  cara  or  different  parts  of 
the  same  car  when  like  accommodationa  are 
provided,  haa  received  the  support  of  many 
of  the  courts,  both  atate  and  Federal,  and  is 
the  rule  which  haa  been  followed  in  the 
greater  number  of  deciaions  heretofore  ren- 
dered." See  also  cases  cited  by  Booth,  Street 
Railway  Law,  note  3,  p.  443,  and  note  1,  p. 
444;  PleiBg  v.  Fergwion,  163  U.  B.  S3T,  41 
L.  ed.  266,  16  Sup.  Ct.  1138. 

The  other  question  presented  is  whether 
the  reastmableness  of  the  rule  ia  a  mixed 
question  of  law  and  fact,  or  purely  a  question 

of  law  for  the  court.     The  principk   

which  the  reasonablenesa  of  the  rule 
tained  in  thia  case  ia  that  the  carrier's  right 
of  property  in  the  means  of  the  conveyance 
and  the  public  interest  is  beat  subserved  by 
a  separation  of  negro  end  white 


the  evidence,  and  its  violation  shown  by  a 

Cengcr,  undiaputedly,  it  is  a  queation  of 
for  the  court.  It  is  of  no  oonaequMicc 
that  the  defendant  company  operated  other 
lines,  and  no  such  regulation  ia  enforced  by 
it  upon  them.  The  fact  that  it  does  not  ex- 
ercise the  right  to  establiah  and  enforce  such 
regulation  upon  the  other  lines  affords  no 
leaaoa  for  saying  that  the  regulaUon  eatab- 
lished  and  enforced  in  this  case  is  unreaMm- 
able,  or  that  the  company  has  no  right  to  es- 
tablish such  a  rule.  (hi  thia  phase  of  the 
case  the  court  Could  have  instructed  the  jury 
affirmatively,  if  requested  in  writing;  leav- 
ing for  consideration  by  the  jury,  aa  it  did, 
the  single  queation  whether  tbe  oonductor 
uaed  more  force  than  was  naceasaiy  in  en- 
forcing the  rule,  under  the  circumatanoes. 
Charges  1,  3,  4,  3,  9,  and  10,  given  at  the 
request  of  the  defendant,  were  in  conformity 


ing  of  them.  Charges  6  and  7  are  admitted 
by  appelant  to  involve  no  error.  Charge  S 
is  inuated  to  be  erroneous  for  three  reaaona: 
(1)  It  directa  a  verdict  for  the  defendant 
without  referring  to'the  jury  tiie  amount  of 
force  uaed  by  the  conductor  in  ejecting  the 
plaintiff;  (2)  it  directs  a  verdict  for  defend- 
ant without  referring  to  the  jury  whether 
there  was  a  vacant  seat  in  the  car  for  plain- 
tiff to  take;  and  (&)  it  withdraws  from  the 
jury  the  question  of  the  reasonableness  of 
the  defendant's  regulation.  A  sufficient  an- 
swer to  these  criticisms  of  the  charge  is  to 
call  attention  to  the  avermenta  of  the  com- 
plaint, which  disclose  that  the  alleged  as- 
sault or  ejection  from  the  car  was  committed 
joiutty  by  the  conductor  and  motorman. 
The  plaintiff  must  prove  her  cause  of  action 
in  manner  and  form  as  allied.  The  charges 
refused  to  the  plaintiff  are  not  insisted  upon 
in  argument,  and  we  will  not  consider  them 
except  to  s&y  that  they  contravene  the  prin- 
ciples here  declared,  and  there  waa  no  error 
in  their  refusal. 

The  judginent  u  affirmed. 


CONNECTICCT    SUPREME    COURT    OF  ERRORS. 


George  W.  HARRIS. 


(T3  Conn.  ! 


B.) 


1.     Tb«        epMolldatloa        of        Beveml 
chnrclies   of  the  ■■me   atenolBlBBlloB 

iDto  one  b;  the  properl;  constituted  eccleslaa- 
tlcal  aathorll7  Is  a  mattsr  of  eccleslaaClcal 
law  sod  practice,  and  tbs  detennlnatloa  of 


NoTB. — As  to  the  conclnslveDea 
of  eccteslastlcal  tribunals,  see  note  to  Rfsn  ' 
CDdahT  (111.)  4»  L.  B.  A.  368. 
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sndi   eecleslaatleal   tribunal  will  not  be  re- 
viewed bj  the  courts. 
S.     Tke        coBBoIldatloa        of        acvertil 
pharcliea  of  the  Methodist  Klil'«0|t«I 

dcBurol nation,  which  Is  effwled.  Id  ac- 
cordance with  the  anlfomi  and  unlvennl 
practice  of  the  denomination,  b;  the  preald- 
Ing  bishop  St  an  annual  eonferenee.  who  ap- 
points a  pastor  for  the  ualted  societies  under 
a  new  name,  and  appoints  no  pastor  for  elth- 


S.  Property  keld  la  traat  for  aa  nnlB- 
eorporated  soeletr  of  tke  Methodist 
Rplscopal  Ckarek,  which  Is  afterwards 
dulT  consolidated  with  other  aodetlea  la  ae- 
cordance  witb  the  laws  of  the  church,  maj  b* 
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dalincd  bj  tbe  trnstCM  of  tbc  eoBMlldsted 
cbnrcb,  wblcb  h>*  b«came  IneorponCed,  Mid 
they  nuir  Mn^el  una  af  the  original  tmateM, 
wbu  baa  obtained  an  aaalgnmeat  o(  ■  mort- 
gage upon  It,  to  make  a  deed  of  rcleaH  to 
them  upoD  itarlns  bim  an;  luni  that  maj  be 
eqnltablT  doe  to  him  on  the  mortgage. 

(Ortober  4,  1»00.) 

APPEAL  by  plaintifTa  from  a  Judgm«nt  of 
the  Superiui:  Court  for  New  London 
County  in  lavor  of  defendant  in  an  actioii 
brougbt  to  obtAiD  k  cancelation  of  a  mort- 
gage.   iieoerMd. 

Statement  by  AadnirB,  CSh.  J. : 
The  plaintiO'B  are  truatera  and  mnnbers  of 
tlie  Trinity  Methodist  Epiecopal  Church,  a 
corporation  in  Norwich  organized  and  eziat- 
ing  under  the  statute  laws  of  thia  state  re- 
lating to  trusteM  of  Methodist  Episcopal 
chnrusea.  They  claim  in  theii  complaint, 
by  way  of  equitable  relief:  ■"(!)  A  decree 
tbat  the  defendant  execute  and  deliver  to  tbe 
trustees  of  said  Trinity  Methodist  Episco- 
p*1  Church  a  sufficient  deed  releasing  to 
them  and  thar  successors  in  office  all  the  de- 
fendant'! right,  title,  and  interest  in  said 
property  under  said  mortgage  and  assign- 
inents;  Or  (2)  that  tbe  oourt  by  its  judg- 
ment set  aside  said  mortgage,  and  declare  it 
Toid;  (3)  If  the  court  finds  anything  to-be 
dne  on  said  mortgage  to  the  defendant,  a 
judgment  that  said  trusteee  be  allowed  to 
redeem  said  mortgage  upon  paying  the  de- 
fendant the  amount  due  thereon,  and  that 
nprai  such  payment  the  defendant  execute 
iHvper  release  deed  of  said  premises;  (4 
iZ.OOO  damages." 

The  facte  material  to  the  questions  d 
dded  are  these:  "1.  On  the  8tb  day  of 
April,  ISOS,  and  for  more  than  twenty-five 
yMirs  prior  thereto,  the  East  Main  Street 
Episcopal  Church,  tbe  Central  Methodist 
Episcopal  Church,  and  the  Sachem  Street 
Uethodiet  Episcopal  Church,  named  in  the 
complaint,  were  local  religious  societies 
churches  in  the  town  of  Norwich,  and  mt 
bers  of  the  Methodist  Episcopal  Church;  the 
Sachem  Street  Church  being  an  incorporated 
•odety,  the  other  two  unincorporated  socie- 
ties. These  churdiea  when  hereinafter  men- 
tioned will  be  called  East  Main  Street,  Cen- 
tral, and  Sachem  Street  churches.  2,  Tliere 
were  also  two  other  Methodist  and  Epit 
copal  societies  or  churches  tn  said  town 
at  that  date,  members  of  the  Methodist 
Episcopal  Church.  3.  Each  of  said  eo- 
eieties  was  a  'united  society,'  and  such 
society  is  called,  in  the  Discipline  here- 
inafter referred  to,  sometimes  a  church, 
•ometimes  a  charge,  and  sometimes  a 
•ociety,  and  is  described  in  paragraph  27  nt 
tlMDlBcipline  [ediUonof  13S2).  4.  Said  so- 
eietiee,  like  all  united  societies  constituting 
the  Hetbodiit  Episcopal  Church  of  tbe 
United  States,  had  been  and  were  subject  to 
tiie  discipline,  mlee,  regulations,  end  usages 
of  the  Methodist  Episcopal  Church.  .  .  . 
7.  For  a  considerable  time  prior  to  April  8. 
1805,  the  quarterly  conference  of  each  of 
iaid  three  churcbee  had  the  question  of  Uieir 
50L.B.  A. 


consolidation    under    consideration.    .    -    . 

10.  The  three  societiee  or  (lurches  named  in 
the  first  paragraph  were  on  said  day,  and 
for  many  years  had  been,  within  tbe  terri- 
torial limits  of  the  New  England  Southern 
Annual  Conference  of  the  Methodist  Episco- 
pal Church,  and  belonged  to  said  conference. 

11.  At  Uie  meeting  (rf  said  Annual  Confer- 
ence held  at  Providence  in  1895,  Bev.  John 
M.  Walden,  a  bi^op  of  the  Methodist  Epia- 

"'  lich,  presiding  at  said  Annual  Con- 
.  )n  said  8th  &y  ot  April,  ISSS,  in 
fixing  the  appointments  of  preachers  for  the 
ensuing  year  appointed  no  preacher  to  either 
(rf  the  churches  named  in  paragraph  1,  but 
appointed  Rev.  J.  L.  Piteer  to  'Trinity* 
Methodist  Episcopal  Church  of  Norwich. 
He  also  appointed  a  preadier  for  each  of  the 
two  churches  named  m  paragraph  2.  .  .  . 
13.  It  was  the  purpose  of  the  bishop  in  thus 
dropping  said  three  churches  from  the  list 
of  churches  to  which  appointments  were 
made,  and  in  neglecting  t«  appoint  preachers 
to  these  churches,  and  in  appointing  Mr.  Pit- 
ner  as  a  preacher  to  Trinity,'  to  cause  the 
three  old  socieUes  'to  cease  to  exist,'  and  to 
unite  the  roembers  thereof  In  a  now  society 
with  the  name  'Trinity  Methodist  Episcopal 
Church  of  Norwich.'  14.  He  did  this  solely 
under  a  power  he  assumed  that  he  possessed 
as  bishop,  under  \  3,  paragraph  170.  of  the 
Discipline  (edition  of  1892),  upon  the  con- 
struction which  he  and  other  bishops  placed 
upon  it,  namely;  that  the  power  to  nx  the 
appointments  of  preachers  gave  a  bishop  the 
power  to  «id  the  existence  of  a  society  by 
intentionally  neglecting  to  appoint  a 
preacher  to  it,  and  gave  him  the  power  to 
unite  two  or  more  societies  into  one  consol- 
idated society  by  appointing  one  preacher  to 
two  or  more  societies,  and  that  'the  act  of 
appointment  is  the  act  of  consolidation  com- 
plete.' ...  16.  Other  bishops  of  the 
Methodist  Episcopal  Church  have  placed  the 
same  construction  upon  saidparagraph  170 
as  that  given  it  by  Bishop  Walden,  and  so- 
cieties have  in  the  past  on  many  occasions 
been  so  united.  ...  18.  The  defendant, 
who  was  then  a  member  of  said  Central 
Church,  and  other  members  tA  said  church 
knew  of  said  act  of  Bisbi^  Walden  and  tbe 
claimed  effect  thereof.  19.  After  tbe  said 
acti*>n  of  Bishop  Walden  tbe  larger  part  tA 
tbe  members  of  the  three  churches  acquieeced 
and  proceeded  aa  If  their  membership  had 
been  changed  from  the  church  to  which  they 
had  formerly  belonged  to  a  new  church  by 
the  name  of  "Trinity;'  trustees  were  at  once 
appointed  and  afterwards  elected  by  Trinity 
Church  and  have  been  regularly  elected  as' 
provided  by  statute,  the  board  at  the  com- 
menoenient  of  this  action  being  as  stated  in 
tbe  wriL  23.  The  trustees  of  said 

Central  Church  refused  to  transfer  the  title 
to  tbe  church  property  held  by  them  to  tlie 
trustees  of  Trinity  Church,  but  have  permit- 
ted its  use  by  tbe  paetor  and  members  of 
Trinity  Church  for  religious  purposes  ac- 
cording to  the  discipline,  rules,  etc.,  of  the 
Methodist  Episcopal  Church;  and  it  had 
>>een  so  used  by  them.  .  .  .  20.  A  por- 
tion of  the  property  bald  by  th«  trustees  of 
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the  CeatraJ  Churc}i  consiated  of  the  real  es- 
tate in  question  in  the  present  action,  which 
they  then  held  subject  bo  a  mortgage  indebt- 
edneM  of  9526,  to  the  Norwich  Savings  So- 
detf.  ...  33.  Said  debt  and  mortgage 
were  afterwards  sesigned  to  tbe  defendant, 
who  now  owns  the  same.  ...  37.  On 
August  30,  189T,  Bishop  W&Iden  executed  a 
certiBcate,*  which  was  recorded  in  the  land 
records  of  the  town  of  Norwich  on  August 
9,  1869.  39.  If  the  effect  of  Kshop  Wal- 
den's  act  of  April  S  was  to  end  the  existence 
of  the  three  churches,  and  unite  the  members 
thereof  in  a  new  church  by  the  name  of  Trin- 
ity, the  plaintiffs  Calvin  L.  Harwood,  Cos- 
tello  Lippitt,  and  Allen  S.  Barbour  are.  and 
when  thin  action  was  begun  were,  members 
of  said  Trinity  EpisaopeJ  Chnrch;  and  there 
are  also  about  5T0  other  members  thereof. 
Said  Harwood  and  Lippitt  were  until  April 
8.  ISeS,  members  of  the  East  Ualn  Street 
Church,  and  aaid  Barbour  w&s  a  member  of 
tiie  Central  Church.  None  of  said  persons 
hftve  nmited  with  said  Trinity  Ohurob  hj  let- 
ter, or  otherwise  tlian  bj  su^  union,  and  bj 
acqiiinseence  therein,  and  by  proceeding  as 
■tated  in  paragraph  19.  .  .  .  42.  The 
land  in  question  in  this  aotion  waa  ctwveyed 
to  the  trustees  of  the  Central  Methodist 
Episcopal  Church,  and  their  successors,  1^ 
lBaa«  C.  Swan,  bj  a  deed  dated  Septembn' 
17,  1891.     .    .    ." 

Upon  these  facts  the  plalntifTs  claimed 
and  Bfked  the  court  to  rule  (a)  that  the  ac- 
tion taken  by  Bishop  Walden  at  the  New 
England  Southeo'n  Annual  Conference  on  the 
8th  day  of  April,  1805,  had  the  effect  of  unit- 
ing the  Central  Methodist  Episcopal  Church, 
the  East  Main  Street  Methodist  Episcopal 
Church,  and  the  Sachem  Street  Metliodist 
Episcopal  Church  into  one  local  churoh  or 
society;  (b)  that  by  said  act  said  three 
churches  became  extinct  and  ceased  to  exist 
as  local  MeUiodist  Episcopal  churchea  or  so- 
cieties; (c)  that  by  said  act  said  three 
churches  witti  all  their  members  were  merged 
in  and  became  Trinity  Methodist  Episcopal 
Oiurch;  (d)  that  by  said  act  Trinity  Metho- 


dist Episcopal  Churt^  became  a  local  Metho- 
dist EpiBoopaJ  Church,  a  society,  and  a  con- 
■titaent  member  of  the  Metiiodiat  Epiti- 
copal  Church;  (e)  that  by  said  a«t  and 
the  course  pursued  and  the  acts  done  by 
said  churches  and  their  officers  aod  members 
since  said  act  was  performed,  and  by  the 
Methodist  Episcopal  Church  and  its  annual 
conferences  and  bishops  and  other  auUiori- 
ties,  as  appears  by  the  Unding,  said  three 
churches  have  ceased  to  ^st  as  local  Metho- 
dist Episcopal  churches  or  societies,  and 
have  been  merged  in  and  become  Trinity 
Methodist  Episcopai  Church;  (f)  that  the 
property  described  in  the  complaint  has,  by 
the  union  of  said  three  churches,  become 
vested  in  the  trustees  of  Trinity  Methodist 
Episcopal  Church,  to  be  held  in  trust  ae- 
cordinq  to  the  usa^,  rules,  and  discipline  of 
the  Methodist  Episcopal  Church;  (g)  that 
the  title  to  said  property  became  vested  in 
the  trustees  of  Tiinity  Methodist  Episcopal 
Church  by  said  act  of  Bishop  Walden,  the 
course  pursued  and  the  acts  done  by  said 
churches  and  by  the  Methodist  Episcopal 
Church  and  its  annual  conferences  and  bish- 
ops and  other  authoritiea,  as  appears  by  the 
finding  and  the  pro\'ision  of  chapter  138  of 
the  Public  Acts  of  1897,  and  the  certificate 
of  Bishop  Walden  referred  to  in  the  oom- 
plaint 

The  plaintiffs  also  claimed  *  judgment 
that  the  defendant  should  execute  and  de- 
liver to  the  trnatees  of  Trinity  Methodist 
Episcopal  Church  a  quitclaim  deed,  as  de- 
manded in  the  first  claim  for  relief,  or  thnt 
the  court  should  by  its  judgment  set  aside 
said  mortgage,  and  declare  it  void ;  and,  that 
it  anything  was  due  on  said  mortga^^.  the 
trustees  of  Trinity  Methodist  Episcopal 
CSiurch  should  be  allowed  to  redeem,  as  de- 
manded in  the  third  claim  for  relief. 

The  court  did  not  rule  as  thus  requested, 
but  overruled  said  claims  and  rendered  jndg- 
mant  for  the  defendant. 


•Know  all  men  bj  Cb»e  presents;  That  1, 
John  M.  Walden,  at  the  dt;  of  Cincinnati,  state 
of  Ohfo,  bj  virtue  of  the  power  vested  In  me  as 
BtSbfV  o'  tbe  Uethodlst  Episcopal  Church, 
while  In  ebarge  of  the  New  Ensland  Southern 
Annual  Conference  of  said  Hethodlst  Episcopal 
Cbarcb  at  Its  a(t;-flflh  sesBlDii  held  at  the  citr 
o(  Providence.  In  the  state  of  Hhode  Island, 
from  the  3d  to  tbe  Sth  day  at  April,  both  In- 
clusive, In  Che  year  189E.  did  at  said  sessloQ  on 
tbe  8tb  day  of  April,  IBBS,  In  sccordance  with 
,the  DBBge.  mlea.  and  discipline  of  the  Mettiodlat 
Episcopal  Church,  unite  tbe  Central  Methodist 
BplacopaJ  Chacch.  the  East  Main  Street  Metbo- 
dlst  Episcopal  Church,  and  the  Bachem  Street 
Methodist  Bplsmpal  Churcb,  all  Hethodlst  Epis- 
copal Cburches  located  In  the  town  of  Norwich, 
New  Loudon  county,  state  of  Canoecticut,  Into 
cos  Hetbodlst  Episcopal  Church  having  tbe 
name  of  the  Trinity  Hethodlst  Episcopal 
Church.  The  names  of  the  Orst  elected  trus- 
teea  of  said  Trinity  Methodist  Episcopal  Church 
are  Calvin  H.  Harwood,  Qeorgf  W.  Harrla 
Prank  H.  Allen.  Coslello  Lippitt.  William  C. 
FarrlngtOD.  Samuel  Ferguson.  John  C.  Morgan. 
J.  H.  Allen  and  H.  B.  Porter,  and  tbe  names  of 
eo  L.  R.  A. 


the  present  trustees  of  said  cburch  are  Jobn  C. 
Morgan,  George  A.  Lewis,  Allen  B.  Bartranr, 
CItnton  E.  Bromley,  Costello  Llpc^tt,  Calvin  L. 
Harwood,  J.  H.  Allen.  H.  B.  Porter,  and  Prank 
H.  Allen-  At  tbe  time  of  the  union  of  tatd 
three  churches  as  aforesaid,  the  title  of  the  fol- 
lowing described  parcels  of  land  wttb  the  bnltd- 
Ings  thereon,  situated  In  laid  town  of  Norwich, 
was  vested  In  and  held  by  the  trustees  of  said 
the  Central  Methodist  Episcopal  Churcb.  Tbe 
flrat  [isrcel  Is  bounded  (describing  It),  Tbe  sec- 
ond parcel  la  boonded  (describing  It).  Said 
trustees  of  said  the  Central  Methodlat  Episcopal 
Church,  at  the  time  of  the  union  ol  said  three 
churches  as  aforesaid,  also  held  tbe  title  of  a 
building  located  on  tbe  camp  ground  of  the  Wlil- 
I mantle  Camp  Meeting  Association  In  the  town 
of  Windham  In  said  state  of  Connecticut.  (The 
rest  of  the  certlflcate  simply  describes  tbe  land 
held  by  each  of  the  other  two  churches  at  the  ~ 
time  of  their  alleged  union.) 

In  witness  nhrctol  I  have  beieunto  set  my 
hand  and  seal  at  Cincinnati  In  (be  atate  of  Oblo, 
this  third  day  of  August.  IS9T. 

John  M.  Walden.  [L.  B.] 
Bishop  of  the  Methodist  Oplseopal  Church. 
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VoMra.  DoMld  O.  PerklsB  and 
Ckavlea  F.  Tbayer,  for  Bpp«l]ee; 

The  facta  found  by  the  court  below  dg  not 
warrant  a  court  of  equity  in  grajitJng  either 
of  Uie  three  prajars  for  relief  made  in  the 
oomplaiut,  and  do  necessitj  arises  on  this 
appeal  for  this  court  to  oonaider  any  ques- 
txta  of  eccleaiaatieal  law,  or  of  the  power  of 
the  biaht^  of  the  Methodiit  E^iaoopaJ 
Church. 

Defendant  holds  the  title  of  the  real  eet&te 
deiiCTibed  therein  Bolely  ae  security  for  the 
p^Tment  of  the  deht  due  him  from  tlie  mort- 
gagor for  money  loaned,  and  he  can  conrey 
no  greater  interest  than  he  holds. 

Cooper  T.  Davis,  16  Conn.  S56;  La«m  t. 
Davenport,  IS  Conu.  341. 

Upon  what  theory  can  tJie  plaintiffs  claim 
the  right  to  the  defendant's  security,  or  the 
aid  of  a  court  of  equity  to  gain  itt 

A  suit  to  redeem  is  a  suit  in  equity,  and 
is  subject  to  the  rule  tJiat  he  who  seeks 
equity  must  do  equity. 

2  Jones,  Uortg.  Cth  ed.  9  1070. 

Payment  of  the  amount  due  on  tbe  mort- 
gaee  is  a  necessary  condition  precedent  to 
reaemption. 

2  Jonea,  Mortg.  {  1070. 

Only  the  mortgagor  and  those  who  hold  a 
legal  title  under  him  can  redeem.  An  equi- 
tid>le  title  does  not  give  this  right. 

S  Jones,  Mortg.  I  1059. 

There  is  no  finding  that  the  plaintiffs  hare 
any  legal  title  to  the  premises  derived 
through  the  mortgagor  or  otherwise. 

2  Jones,  Mortg.  9  1055a. 

The  trustees  of  the  Central  Methodist 
Episcopal  Church  were  and  are  a  corpora- 
tion {Gen.  Stat.  S  207S),  and  held,  and  still 
hold,  the  tJtle. 

These  trustees  are  in  duty  bound  to  retain 
the  tiUe  to  all  the  land  oonv^ed  to  them. 

Lattgdon  y.  Coaf/regationat  Boa.  12  Ccmn. 
127 ;  Christ  Church  v.  Trustees  of  Donation* 
d  Begucsla,  07  Conn.  S65,  35  Atl.  662. 

It  being  tlie  constitutional  right  of  the 
members  of  the  Central  Church  to  worship 
the  Supreme  Being  in  the  mode  most  consist- 
ent with  their  consciences,  and  having 
dioaen  that  method,  they  cannot  be  deprived 
of  membership  in  the  association  of  persons 
selected  by  them  for  tbat  purpose,  nor  com- 
pelled to  become  members  of  any  otheo-  re- 
ligions association. 

Jewett  V.  Thames  Bmik,  16  Conn.  516. 

Those  members  of  the  Central  Church  who 
acquiesced  in  the  so-called  union  must  be  re- 
garded as  seceders  from  the  Central  C^urdi 
and  members  of  the  new  church,  if  at  all, 
by  their  voluntary  acL 

Seeond  Hccleaiaatical  Soc,  v.  Fir  it  Baolea- 
iawtioai  Boe.  23  Conn.  255. 

Avdrows,  Ch.  J.,  delivered  the  opinion  of 

tlie  court: 

The  piece  of  land  whioh  is  the  subject  of 
litigation  in  this  case  was  deeded  on  the  17th 
day  of  September,  ISOl,  by  Isaac  C.  Swan  to 
oertain  persons  named  and  described  in  the 
deed  as  "the  truateee  of  the  Central  Metho- 
dist Episcopal  Church  of  Norwich,  Connecti- 
cut, and  Uieir  succeBsora  in  office."  The 
SOL.  R.  A. 


filaintilTs  claim  that  the  title  to  that  piece  of 
and  should  be  vested  in  them,  because  they 
are  in  the  law  the  sucoessora  in  ofBce  of  the 
grantees  named  in  the  deed.  They  say  that 
the  Trinity  Uethodist  Episcopal  Church  in 
Norwich  is  the  lawful  successor  of  the  Cen- 
tral Methodist  Episcop&l  Church  in  Norwich 
mentioned  in  the  deed,  and  that  they,  being 
the  trustees  of  the  said  Trinity  Church  are 
the  Huoceesors  to  the  said  grantees  so  named. 
The  question,  then,  in  the  case,  is  whether  or 
not  the  plaintiffs  are  such  successors;  and 
that  depends  on  the  power  and  authority  of 
Bishop  Walden  to  do  the  things  he  under- 
took to  do  as  set  forth  in  the  flnding.  If 
they  are  such  successors,  then  the  language 
of  the  deed  itself  conveys  an  equitable  title 
to  bhe  land  suiHcient  to  support  their  claim 
for  the  relief  Bought. 

The  action  of  Bishop  Walden  at  the  an- 
nual conference  in  Providence  in  1806,  as  is 
stated  in  hia  certificate  recited  in  the  find- 
ing, was  intended  to  terminate  the  existenoe 
of  the  three  Methodist  ^iscopal  Churches 
in  Norwich,  t.  e.,  the  East  Main  Street  Meth- 
odist Kpiscopal  Cliurch,  the  Sachem  Street 
Methodist  Episcopal  Church,  and  the  Central 
Methodist  Episcopal  Church,  and  to  oonaoli- 
date  them  into  one  church,  to  be  named  the 
Trinity  Methodist  Episcopal  Church  of  Nor- 
wich, Conn.,  with  the  effect,  among  other 
things,  that  the  trustees  of  the  consolidated 
church  would  be  in  the  taw  of  the  church 
the  Buceesaors  of  the  trustees  of  the  churohea 
whose  existence  was  terminated.  His  au- 
thority and  power  to  do  these  acts  and  to 
bring  about  this  effect  is  found  in  one  of 
the  sections  of  the  Bo(^  of  Discipline  of  the 
Methodist  Church  of  America.  That  book 
is  made  a  part  of  the  finding.  Bi^op  Wal- 
den construed  that  section  of  the  Book  of 
Discipline  as  giving  him  that  power  and  au- 
thority aa  the  presiding  bishop  at  an  annual 
conference  of  the  New  England  Southern  An- 
nual Conference,  within  the  territorial  lim- 
its of  which  conference  the  said  churches 
were  located.  The  finding  states  that  other 
bishops  of  that  church  have  put  the  aome 
construction  on  that  part  of  tiie  Book  of  Dis- 
cipline, and  that  ohurohee  have  been  in  the 
Sast  on  many  occasions  so  united,  and,  so 
ir  as  appears,  the  power  and  authority  of  a 
bishop  presiding  at  an  annual  conference  to 
make  such  consolidatiMi  has  never  been 
called  in  question.  We  understand  that 
this  construction  of  the  Book  of  Discipline  is 
inaccordance  with  the  uniformand  universal 
practice  of  the  Methodist  Episcopal  Church. 
It  agrees  with  the  common  understanding  of 
the  practice  of  that  church.  The  action  of 
Bishop  Walden  was  binding  on  the  defend- 
ant and  upon  every  member  of  each  of  said 
three  churches.  According  to  his  ruling,  it 
would  seem  very  plain  that  the  plaintiifs' 
contention  is  correct.  The  plaintiffs  are,  ac- 
cording to  the  rules,  usages,  and  discipline 
of  the  Methodist  Episcopal  Church,  the  suc- 
cessors to  tAte  granteee  named  in  the  deed  of 
Mr.  Swan. 

The  Gonsolidatjon  (rf  the  three  churches 
into  one  was  a  matter  of  eccleaiaatical  law 
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and  practice  ajid  the  detniion  of  the  eccleii- 
astical  tribuml  on  that  matt«r  is  binding 
on  th«  euperior  court  uid  on  Uiis  court.  In 
all  eculeaiaHtical  mattera  the  courts  are 
bound  b;  the  decision  of  the  eceleaiieticAl 
tribunal.  It  is  so  la.id  down  by  thii  court  in 
WhitttE)/  r.  First  Eocleaiastioal  8oc.  6  Conn. 
400.  and  in  Qibi*  v.  Oilead  Eeole»ia»titial 
8oe.  38  Conn.  153.  "In  this  class  of  cases 
we  think  the  rule  of  action  which  should 
gorem  the  civil  courts  founded  in  a  broad 
and  sound  Tiew  of  the  relations  of  church 
and  state  under  our  Bjstem  of  laws,  and  sup- 
ported by  a  preponderating  weight  of  jucR- 
dal  authority,  is  that,  whenever  the  ques- 
tions of  discipline,  or  of  faith,  or  eccleeiaeti- 
cal  rule,  custom,  or  law,  have  been  decided  t? 
the  highest  of  these  church  judicatories  to 
which  the  matter  has  been  carried,  the  legal 
tribunals  must  accept  such  decisions  as  linal 
and  as  binding  on  Uieni  in  their  application 
to  the  case  before  them."  Walton  v.  Janet, 
U  Wall.  727,  20  L.  ed.  676;  Bouldin  t.  AUx- 
mtder,  15  Wall.  131,  21  L.  «d.  69.  The  case 
of  Gaff  T.  Oreer,  88  Ind.  122,  4S  Am.  Bep. 
440,  Is  in  principle  precisely  identical  with 
tile  one  at  bar.  That  was  an  action  demand- 
ing the  title  to,  and  the  possession  of,  lands, 
and  the  case  depended  upon  the  application 
of  eoclesiastical  law.  I^uid  had  been  conveyed 
to  certain  persons  named  in  the  deed  and  de- 
scribed as  trustees  for  the  Presl^terian 
Church  in  Aurora,  IIIIiuIh,  and  to  their  suC' 
cesaors  in  office.  The  church  edifice  was 
erected  on  this  land.  A  disagreement  had 
arisen  between  the  members  of  the  church  in 
respect  to  the  employment  of  a  pastor.  Ttie 
matter  was  taken  before  the  presbytery. 
'  The  presbytery  decided  that  the  further  em- 
ployment of  this  pastor  was  nnwise,  and  di- 
rected the  church  to  secure  the  services  of 
some  other  minister.  With  this  decision 
the  majority  were  dissatisQed,  and,  the  pres- 
bytery refusing  upon  application  to  recede 
from  its  powtion,  they  presented  to  the  pres- 
bytery a  paper  reciting  their  gricvanoea,  and 
asking  for  certain  relief,  which  concluded 
by  saying:  "Failing  in  this  we  have  no 
other  alternative  but  to  withdraw  from  your 
ecclesiastical  jurisdiction."  The  presbytery 
considered  the  paper,  and  determined  t^at 
when  any  portion  of  the  members  of  a 
church  withdrew  the  remaining  members 
constitute  the  church.  This  decision  had 
been  approved  hy  the  synod,  and  by  the  gen- 
eral assembly  of  the  Presbyterian  Church. 
The  majority  had  possession  of  the  church 
building,  and  oontinuouely  had  regular 
preaching  and  services  in  conformity  with 
the  rites  and  ceremonies  of  the  Presbyterian 
Church.  The  minority,  under  tiie  direction 
of  the  presbytery,  thereafter  eelect«d  elders, 
elected  truataea,  employed  another  minister, 
demanded  the  possession  of  the  cburdi  prop- 
erty, and,  that  being  refused,  brought  the 
suit  for  itb  recovery.  The  conrt  held  and 
decided  that  the  determination  of  the  pres- 
bytery "that  where  any  portion  of  the  mem- 
bers of  a  church  withdrew  the  remaining 
members  constitute  the  church"  was  binding 
upon  it  (the  court),  and  that  the  minority 
was  entitled  to  recover.  The  decision  may 
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"Where  a  preslity- 
_  .  lain  member*  of  a 
Presbyterian  Churdi  have  seceded,  the  ded- 
siou  binds  the  civil  courts,  and  the  secedera, 
although  a  majority,  lose  their  rights  to  the 
church  property." 

There  are  mau^  other  case*  to  the  same 
effect  among  which  we  have  examined  the 
following  ones:  Btat»  ex  ret.  Watson  t. 
Farrit,  46  Mo.  183;  iIo&ert<o»  v.  Bullions,  S 
Barb.  64,  134;  MoKinney  v.  Qriggt,  6  Bush, 
401.  96  Am.  Dec.  360;  Henderaon  v.  Buntor, 
S9  Pa.  335;  Kreokor  v.  Bhirej/,  163  Pa.  S34, 
SO  L.  R.  A.  476,  30  Atl.  440;  Philomat\  Vol- 
lege  v.  Wyatt,  27  Or.  300,  26  L.  R.  A.  6B.  31 
Pac,  206,  37  Pae.  1022;  Shannon  t.  Prott, 
3  S.  Mon.253;  Smith  v.  Sicormstedt,  16  How. 
288,  14  L.  ed.  942;  Bennegsey  v.  WaUh,  65 
N.  H.  616,  S30;  Boater  v.  McDonnell,  156  K. 
Y.  83,  40  L,  R.  A.  870,  49  N.  E.  667.  In 
Wheelock  v.  Pint  Preihy.  ChnroK,  119  Cal. 
477,  SI  Pac.  841,  the  court  said:  "But  the 
ecclesiastical  court  known  as  tiie  preebytery 
had  the  power  to  deal  with  the  First  Presby- 
terian Church  in  all  matters  ecclesiastical. 
The  church,  as  an  ecclesiastiea]  body,  was 
under  the  absolute  control  and  dominion  of 

of  thfl  „  „     , 

decisions  and  decrees  of  this  court  are  bind- 
ing upon  inferior  judicial  tribunals.  Those 
decrees  are  not  only  binding  upon  the  church 
aa  an  ecclesiastical  body,  but  they  are  bind- 
ing and  conclusive  upon  courts  wherever  and 
whenever  material  to  pending  litigation." 

We  think  these  authorities  are  sufficient  to 
eetahlish  the  proposition  above  stated,  that 
in  all  matters  ecclesiastical  the  decision  of 
the  ecclesiastical  tribunals  is  binding  on  the 
courts,  and  that  the  action  and  decision  of 
Bishop  Walden,  to  the  effect  that  the  plain- 
tiifs  are,  according  to  the  rules,  usages,  laws, 
and  discipline  of  the  Methodist  Church,  the 
successors  of  the  grantees  named  in  the  deed 
of  Mr.  Swan,  ought  to  have  been  held  l^ 
the  superior  court  ae  binding  upon  it,  that 
the  general  claims  of  the  plaJntifTs  are  cor- 
rect, and  that  their  prayers  for  relief,  as  the 
pleadings  now  stand,  should  have  been 
ited: 

unnecessary,  in  view  of  these  conclu- 
sions, to  consider  the  act  of  the  general  as- 
sembly of  1897. 

The  finding  shows  that  the  land  was  mort- 
gaged to  the  Norwich  Savings  Society,  on 
which  mortgage  the  defendant  has  paid 
$514.60.  It  seems  equitable  that  he  should 
receive  this  back,  with  interest  at  t^  same 
rate  which  would  have  been  paid  to  the  bank. 
We  think  the  third  prayer  of  the  plaintiCTs 
ought  to  be  granted;  that  is.  that  the  plain- 
tiffs, on  paying  to  the  defendant  the  amount 
due  on  said  mortgage  as  is  above  specified, 
should  be  allowed  to  redeem  naid  mortgage, 
and  that  upon  such  pajrment  the  defendant 
should  execute  to  the  plaintifTs  a  proper  re- 
lease deed  of  the  premises.     There  is  error. 

The  judgment  is  set  aside,  and  the  case  is 
remanded  to  the  Superior  Court  for  further 
proceedings,  aa  is  heredn  directed. 

The  other  Judges  o 
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Ebtobam  t.  HcHahaxa. 
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ChulM  J.  KXTCHAM,  Triutea  in  IiuolTen- 


Ibomu  J.  MoNAUABA.  «t  <U. 


(.. 


Am  Bctlnu  br  »  trnvtee  In  ■■•olreaor' 
DDdEr  Gen.  Stat.  chap.  DZ,  wlilcli  ii  Id  th« 
fallest  tenae  an  InaolTencj  law,  to  Mt  aalde 
a  fnaduleut  couiejanea  of  soods  b;  the  In- 
■olTmt  aliice  tbe  Federal  bankniptcj  act  ot 
18B8  took  aSact,  cannot  be  maintained,  al- 
tlioiich  tlie  lnBi>l*enC  haa  not  be«n  declared  a 
bankrajit,  alnce  the  title  of  the  truitee  Dodcr 
the  atate  InMlveuc;  law  la  not  merelr  Told- 
able  bf  pracecdlns*  in  bankmptcr,  bat  li  ab- 
■i>lDtel7  void. 

<1I»J  1,  ISOO.) 

RESERVATION  b^  the  Court  of  Oommon 
Pleai  for  Fairfield  County  (or  ths  opin- 
ian  of  the  Supreme  Court  of  Erro™  of  a  de- 
murrcT  to  a  plea  in  abatement  to  on  action 
brought  to  Bet  aude  a  conveyance  which 
alleged  to  hftve  been  made  b;  an  insolvent 
with  intent  to  defnuid  his  creditors, 
mitrrw  overruled. 

Statement  hj  BkMwIb,  J.: 

Action  Iwotight  in  November,  18S9,  to  the 
eonrt  of  CMimmn  pleu  tor  Fairfield  county 
by  %  trustee  in  ineolvency  to  set  aaide  a  oon- 
veyMice  of  goods  t^  Uie  insolvent  made  and 
knowingly  received  in  fraud  of  bis  creditor!, 
and  for  an  account  uid  dsbmagee.  Plea  in 
ahatement  that  the  plaintiff  was  appointed 
anch  trustee  by  the  probate  court  for  the  dit- 

■  I  of    Br' 
i  begun 

and  ever  ainee  July  1,  1898,  there  had  been 
in  force  a  bankrupt  law  of  the  United  States. 
A  demnrrer  to  this  plea  (on  the  ground  that 
it  did  not  allege  that  the  insolvent  had  evv 
been  declared  a  bankrupt  under  said  act  ot 
Om^eu)  was  filed,  upon  which  the  cat 
^   j^^  jjj^  advice  «f  this  court. 


.tf r.  Edwin  F.  H«U  for  plainUff. 

if  ewr*.  OmlUxuin  *  OnUuMJt  and  J*hm 
J.  Cor*,  for  defendants : 

A  national  bankruptcy  act  suspoids  snch 
sections  of  state  insolveni?  lavs  as  are  in 
eonfiict  with  it. 

Too  V.  OarrioM,  117  U.  S.  209,  29  L.  ed. 
858,  6  Bup.  Ct  Sep.  S66 ;  Boeae  v.  King,  108 
U.  8.  3TD,  27  L.  ed.  760,  2  Sup.  Ot.  Rep.  760; 
Ogden  v.  Saunders,  12  Wheat.  S13,  G  L.  ed. 
S06;  fialdtoin  v.  Hole,  1  Wall.  228,  IT  K  ed. 
eai ;  Sturge*  r.  OrmemntkUld,  4  Wheat.  122, 
4  Ii.  ed.  629 ;  Statt  e>  rsl.  Strohl  v.  King 
Countu  Super.  Ct.  20  Wash.  545,  45  L.  R. 
A.  177,  66  Ke.  35;  Bt  Route,  H.  it  Co.  33  C. 
O.  A.  S66,  63  U.  S.  Ap^.  570,  61  Fed.  Rep.  90. 

In  many  of  the  decisions  the  courts  have 
keJd  that  the  passage  of  a  bankruptcy  act  ~ 
tirely  suspends  state  insolvency  laws. 


Non. — Far  relation  of  bankrapt  law  to  aa- 
slcnmfmt  and  InsolToicy  proceed  logs  nnder 
■tale  laws,  sea  extsnOed  tiota  to  BUta  aa  ral. 
Strohl  V.  King  Count?  Sapor.  Ct  (Wash.)  4S 
L.  B.  A.  177. 
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Chofltberloin  t.  Perkint,  61  N.  H.  336; 
Van  XotU-and  v.  Carr,  30  Ud.  128;  Martin 
V,  Berry,  37  CW.  208 ;  Ommberlain  v.  Per- 
tdna,  51  N.  B.  336;  Qriaviotd  v.  Prait,  6  Met. 
16;  Ra  Dataon,  70  Me.  153;  Be  Reynolda,  8 
E.  I.  486,  6  Am.  Rep.  S16. 

In  one  or  two  inatanoes  it  has  been  held 
that  the  state  haa  a  oonourrent  jurisdiction 
unless  the  action  ot  the  United  Statea  court 
is  invoked  under  the  bankruptcy  act. 

Ex  parte  Ziegenfute,  24  N.  C.  (2  Ired.  L.) 
463 ;  ReeA  v.  Taylor,  S2  Iowa,  209,  7  Am. 
Rep.  180. 


ance — of  this  character  seems  to  offend 
against  the  dignity  of  sovereignty. 

The  statute  providing  for  Ute  oompulsory 
distribution  <A  the  insolvent'i  estate  among 
his  creditors  is  saved  from  the  bankruptcy 
act,  unleas  the  factfl  show  that  the  case  is 
witjiin  the  bankruptcy  act 

Oeery'a  Appeal,  43  Conn.  302,  21  Am.  Rm. 
063. 

Where  the  facts  come  within  the  purview 
of  the  bankruptcy  act  Congress  has  taicen  su< 
preme  and  ezolusive  jurisdiction, 

Maltbie  v.  Hotohkiaa,  38  Conn.  83,  0  Am. 
Rep.  384;  Oeery't  Appeal,  43  Conn.  298,  21 
Am.  Rep.  663. 

By  1  3  of  the  existing  bankruptcy  a«t  audi 
an  assignment  as  occnrrod  in  this  eaoe  is 
made  an  act  of  hankrnptcy. 

Upon  application  by  an  authorised  party 
ths  district  court  would  have  exclusive  juris- 
diction. 

The  insolvent  cannot  deny  his  insolvency. 

West  Co.  V.  Lea,  174  U.  8.  590,  aub  nom. 
George  it.  West  Co.  v.  Lea  Broe.  43  L.  ed. 
lOOS,  19  Sup.  Ct.  Rep.  830. 

These  facts  would  seem  to  oust  the  stat* 
oourt  of  jurisdiction. 

It  has  never  been  held  in  thia  state  that, 
when  the  facta  of  a  case  show  that  a  creditor 
had  the  right  to  enforce  bankruptcy,  or  that 
the  insolvent  vras  willing  to  go  into  volun- 
tary bankruptcy,  such  facts  did  not  exclude 
state  jursdiction  in  the  premises. 

Strong  v.  Carrier,  17  Conn.  31B;  Hav>- 
Idna't  Appeal,  34  Conn.  646;  8hapaird*on'i 
Appeal,  30  Conn.  23;  ifaltbie  v.  SotohtciaM, 
38  Conn.  80,  9  Am.  Hep.  304;  Geery'*  Appeal, 
43  Conn.  2B7,  21  Am.  Rep.  663. 

Congress  has  the  power  to  declare  the  ex- 
tent of  the  operaUon  of  the  bankruptcy  act 
to  defeat  or  repeal  state  laws  relating  to  tha 
same  aubject-matter ;  and  the  intention  of 
Congress  must  be  ascertained  from  the  bank- 
ruptcy act  itself.     This  power  is  conoeded. 

Tua.  V.  Oarri^re,  117  U.  B.  209,  2B  L.  ed. 
858,  6  Sup.  Ct  Bep.  565;  Baldwin,  v.  Bale,  1 
Wall.  228,  17  L.  ed.  631 ;  Bturgea  t.  Croum- 
inahield,  4  Wheat.  122,  4  L.  ed.  620;  Ogd«» 
V.  Saunders,  12  Wheat,  213,  6  L.  ed.  306; 
Boyle  V,  Zacharia,  fl  Pet.  348,  8  L.  ed.  423; 
Cook  V.  Moffat,  6  How.  295,  12  L.  ed.  169; 
Oriajeold  v.  Pratt,  9  Met.  16. 

In  the  bankruptcy  act   of   18S8   Congress 

haa  undertaken  to  supersede  all  stata  laws 

egard  to  insolvent^. 
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Parnietiter  Ufa.  Co.  t.  Hamiltojt,  172 
Mau.  178,  fil  N.  B.  S2e ;  Jf«  SruM-£tttar  Co. 
90  Fed.  ^.  Wl ;  Foley-Bean  Lumber  Co.  t. 
Bowyer,  76  Minn.  118,  78  N.  W.  1038;  Ar- 
mour Packing  Co.  r.  Brovn,  76  Minn.  465, 
7&  N.  W.  522;  Re  Blheridge  Famiture  Co. 
92  Fed.  Rep.  329;  Be  Curfta,  36  C.  C.  A.  430, 
94  Fed.  Sep.  630;  R«  Wiighl,  96  Fed.  Rep. 
807 ;  Blak«  v.  Francia  Valentitie  Co.  S9  Fed. 
Rep.  691 ;  Wett  Co.  y.  Lea,  174  U.  S.  S90, 
atib  turn.  Qeorge  It.  Wett  Co.  f.  Lea  Bro». 
43  L.  ed.  1098,  19  8up.  Ct.  R^.  836;  Bt 
Bimera,  91  Fed.  Rep.  S66. 

Bvldwia,  J.,  deliTBred  the  opinion  of  tb« 

The  compUint  in  tfaia  Mtion  alleges  tluit 
OD  or  About  August  1,  189B,  one  Hutin  H. 
KeUjt,  being  and  Imowuig  that  he  wu  thai 
insolvent,  for  the  purpoae  of  defrauding  hia 
oreditori,  traniferred  aert*in  goods,  consti- 
tuting all  his  property,  to  tlie  defendants, 
who  received  them  with  full  knowledge  ol 
the  fraud;  and,  further,  that  on  October  16, 
1890,  he  (having  then  no  other  property 
ttian  that  bd  h^d  I^  the  defendants)  made 
•n  assignment  in  insolvency  to  the  plaintiff, 
•a  trustee,  who  was  tberetifter  duly  oon- 
flrmed  •«  such  trustee  in  insolvency  by  the 
probate  court  having  jurisdiction  of  Uie  par. 
tlei.  Each  of  these  tranaiers,  under  the  ex- 
press temu  of  i  3  of  the  "Act  to  Establish 
a  Uniform  8yst«m  of  Bankruptcy  through- 
out the  United  States,"  approved  Jul;  1, 
18B8,  was  an  "act  of  bankruptcy,"  by  re&aon 
ct  which  Kelly  could  have  been  adjudged  a 
bankrupt  on  a  petition  Hied  within  four 
months  after  such  conveyance.  This  action 
IMS  instituted  prior  to  the  expiration  of 
four  months  from  the  first  transfer.  The 
fundamental  question  to  be  determined  is 
whether  tlie  title  on  which  the  plaintiff 
founds  his  suit  is  absolutely  void  or  merely 
voidable  should  proceedings  in  bankruptcy 
be  seasonably  iDstitut«d  in  the  district  court 
of  the  United  States.  It  is  a  title  of  a  pecu- 
liar oharaeter.  He  first  acquired  an  inter- 
est in  the  property  by  a  voluntary  oonvey- 
ance  from  the  owner,  good  at  common  law. 
The  laws  of  this  state,  however,  to  which 
such  oonveyancee  were  subject,  provided 
that,  unless  lodged  for  record  in  the  court 
of  probate,  tliey  should  be  void;  that,  when 
00  todEed,eerta.in  judicial  prooeedings  should 
be  had,  resulting  either  in  the  approval  of 
the  trustee  named  by  the  assignor,  or  in  the 
appointment  of  another  trustee  by  the  court; 
that  the  administratjon  of  the  trust  there- 
after shooild  be  under  the  order  of  the  court, 
acting  as  a  court  of  insolvency;  and  that, 
should  the  estate  suffice  to  pay  70  per  cent 
on  sJl  claims  proved  and  allowed,  the  as- 
signor stiould  be  entitled  to  a  discharge  from 
all  claims  proved,  and  an  exemption  of  his 

Boperty  for  two  years  from  legal  process 
onded  on  any  daim  which  mi^t  have 
been  proved,  an  exception  being  made  as  to 
claims  arlring  out  of  fraud  or  breach  of 
trust.  Similar  proceedings  might  be  had  at 
the  suit  of  creditors,  and  upon  either  the  fil- 
ing of  a  petitiMi  for  that  purpose,  or  of  a 
60  L.  E.  A. 


voluntary  aasignment,  all  transfws  by  the 
debtor  nm^  within  sixty  daya  pravlonaly,  in 
failing  cireumstJuiceB,  >^  way  of  prefereoee, 
became  voidaUe  by  the  trustee  in  isaolvenCT. 
Gen.  SUt.  chap.  52;  QremiiMl  v.  Liisoolis,  67 
Oonn.  S78,  376,  35  AtL  266.  These  statutes 
constitute,  in  the  fullest  snnsn.  an  inaolvent 
law.  They  make  the  title  under  a  general 
aasignment  executed  by  an  insolvent  debtor 
in  trust  for  th«  beziefit  oi  all  his  oreditors, 
which  u  lodged  for  record  in  the  eourt  of 
^bate,  only  an  inchoate  one.  To  perfect 
it,  requires  a  judgment  of  confirmatioD  from 
that  courL  Nor,  when  perfected,  is  the  es- 
tate assigned  to  be  applied  a»  directed  by 
the  terms  of  the  oonv^ance.  Creditors  ^ 
not  stuu-e  equally.  Certain  claims  for  the 
wages  of  labor  may  be  preferred.  They  do 
not  take  all  the  estate.  An  allowance  may 
be  made  to  the  assigning  d«^tor  for  his  sup- 
port and  that  of  bis  family.  When  the  oon- 
veyance  to  the  plaintiff  was  executed,  there 
was  nothing  to  which  the  oreditors  of  the  as- 
signor could  look  for  payment  except  the 
property  which  he  had,  fifteen  days  before. 
transferred  to  the  defendants  by  way  of  pref- 
erence. He  could  not,  himself,  impeach  this 
transaction,  nor  oould  anyone  claiming  un- 
der him  by  a  voluntary  conv^anoe  at  com- 
mon law.  He  oould,  however,  invoke  the  aid 
of  a  proper  court  to  redress  the  wrong  he 
had  done  to  his  oreditors  by  inveeting  aome- 
one  else  with  the  right  to  sue  on  thor  be- 
half. He  could  do  this  by  instituting  pro- 
ceedings in  bankruptcy  in  the  district  court 
of  the  United  States,  and  that  this  w«y  was 
open  to  him  proved  that  no  other  could  be. 
The  Constitution  of  the  United  States 
gives  Congress  power  to  establish  uniform 
laws  on  the  subject  of  bankruptoiee  through- 
out the  United  States.     At  the  date  of  the 


specte  the  rights  of  the  parties  to  the  oBse 
at  bar,  the  same  fidd  previonaly  oocupied  by 
the  insolvent  laws  of  this  state,  and  conse- 
quently they  superseded  them.  Barb<uig\ 
V.  CostEllo.  184  111.  110,  50  N.  E.  363.  The 
present  bankrupt  law  differs  from  that  oi 
1807  in  its  mode  of  treating  assignments  for 
the  benefit  of  creditors  made  without  prefer- 
ences prior  to  the  institution  of  bankruptcy 
proceedings.  The  act  of  1898  deolarea  every 
aseignmetit  of  that  kind  an  act  of  bank- 
ruptcy. Wm*  Co.  v.  L«a,  174  U.  S. 
590,  e«&  now.  George  M.  Weat  Co.  v.  Lm 
Broa.  43  L.  ed.  1093,  19  Sup.  Ot.  R<f).  836. 
Under  that  of  1867  (!!  26,  96,  as  amended 
in  1868  [16  Stat,  at  L.  228]),  it  was  such 
only  if  made  in  fraud  of  creditors,  and  the 
sBsignee  in  liankruptcy  could  not  recover  the 
property  without  proof  that  the  person  re- 
ceiving it  "had  reasouaUe  cause  to  believe 
that  a  fraud  on  this  act  was  intended-" 
While  the  law  stood  thus,  we  therefore  hdd 
that  an  honeet  conveyance  by  an  insolvent 
debtor  under  our  insolvent  laws,  without  a«- 
tual  fraud,  and  with  no  actual  intent  to  de- 
feat the  operation  of  the  act  of  Ctmgress, 
could  not  be  treated  as  absolntely  void,  ffaio- 
feins'i  Appeal,  84  Conn.  548,  fifil.     lie  claim 
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that  it  mw  rodi  wk*  Mt  iqi  in  that  owo  bj 
on*  o(  tiw  gmenl  flr«ditora,  tnit  appkrenti]' 
only  bceauBB,  if  •tutftined,  it  would  prevent 
tli«  «ulgiiiiMat  from  operating  u  ft  diuoln- 
tkn  of  an  attacliment  wlilelt  ho  liad  prorioiu- 
I7  made,  and  thus  work  a  prefonnoe  in  hla 
^TOr.  Sadi  a  result  the  oonrt  wm  indi»- 
pMed  to  promote  bj  «.  oonstmction  of  the 
Mnlcrupt^  laiw  wMdi  would  fruatrate  ita 
■lain  purpoae.  Seed  r.  Uolntyrt,  08  U.  S. 
607,  013,  2S  L.  ed.  171,  173.  The  Supreme 
Ooart  of  the  United  Etates,  in  another  ea«e, 
where  the  equities  were  of  a  ilmilar  charao- 
ter,  held  that  it  the  act  of  18S7  ipso  footo 
■tt^muded  tlie  operation  of  the  iiuolvent  lawi 
oA  the  states,  genoral  aBsignments  under 
those  laws,  not  fi^lowed  hf  banicruptcy  pro- 
ceedings, when  made  with  no  actual  intent 
to  defraud,  were  not  so  abeolutely  Toid  that 
a  judgment  creditor  of  sa  oaaignor  could 
h(dd  the  aangnee  to  account  for  the  proceeds 
of  the  prope^.  Boew  t.  King,  108  U.  S. 
379,  383,  see,  27  L.  ed.  760,  763,  2  Sup.  CL 
Rep.  766,  Affirming,  78  N.  T.  471.  Four  ol 
the  justices,  bonrcTer,  dissented  from  this 
opinion,  holding  that  the  state  law  had  tieen 
totally  suspended,  and  that  all  proceeding* 
under  it  were  therefore  necessarjlj  void.  The 
set  of  18D8  also  differs  from  that  of  1867  in 
Uiat  it  makes  direct  reference  to  its  effect 
upon  state  iueolvent  laws.  Its  concludiDg 
provision  is  that  "proceedings  commenced 
under  state  insolvency  laws  befw^  the  pas' 
sage  of  this  act  shall  not  be  affected  by  it." 
The  necessary  iniplication  ia  that  any  such 
proceedings  commenced  after  the  passage  of 
the  act  are  affected  hy  it.  Pormenler  Mfg. 
Co.  r.  Samaton,  172  Mass.  178,  61  S.  E.  629. 
W«  deemed  it  of  considerahle  weight  in  con- 
struing the  act  of  1S6T  that  it  contained  no 
provision  purporting  to  repeal  the  state  in- 
solvency laws.  ISaltfne  v.  BolcMcita,  38 
Ooun.  SO,  83,  9  Am.  Rep.  304 ;  Qeery'a  Ap- 
peal, 43  Conn.  289,  302,  21  Am.  Rep.  053. 
if  there  be  any  ease  in  which  proceediuss  un- 
der such  statutes  can  be  affected  by  the  banlc- 
rnpt  law  otherwise  tiian  by  bring  precluded 
by  it,  it  Is  not  one  like  that  now  before  ub, 
in  which  a  trustee  in  insolvency,  actioE  un- 
der the  state  law,  seeks  to  avoid  a  preferen- 
tial conveyance  made  by  the  d^tor  when  in 
failing  circumstances,  with  actual  intent  to 
defraud  hie  general  creditors.  His  only 
right  to  maintain  such  an  action  comee  from 
the  decree  by  which  he  was  appointed  or 
ccwflrmed.  Congress  lias  seen  flt  to  provide 
a  different  means  of  impesuiliing  auch  trans- 
00  L.  B.  A. 


aeUons,  and  one  ttutt  leads  to  dlfferesit  rs- 
snlta,  both  as  to  the  debtor  and  his  creditors. 
That  no  res<»t  to  this  means  has  ever  boai 
had  is  unimportant.  It  was  after  four 
months  from  the  passage  of  the  act,  at  th« 
latest,  the  mAj  means  that  could  bs  pursued 
to  set  aside  fraudulent  conveyances,  whidi, 
like  that  in  the  ease  at  bar,  were  thereafter 
executed.  Any  different  construction  of  the 
act  of  Craigrees  would  often  lead  to  fritter- 
ing away  insolvent  estates  1b  legaJ  espeuses. 
One  creditor  would  resort  to  the  state  insol- 
vent court.  Another,  later,  would  ineUtute 
bankruptcy  proceedings  in  the  district  oonrt 
of  the  United  Btatss.  Costs  would  accrue  in 
each  tribunal,  and  in  suits  brought  under 
the  orders  of  eacli.  Oreditors  proving  claims 
in  the  state  court  would  have  to  present 
them  again  in  that  of  the  United  States,  and 
yet  the  proceedings  tlisrs,  if  takai  more  than 
four  montlis  aftw  tjie  aet  of  bankruptcy, 
mi^ht  resolt  in  nothing  but  a  barren  decree, 
adjudicating  the  debtor,  indeed,  a  bankrupt, 
but  affording  no  means  of  reclaiming  prop- 
erty which  he  hsd  prerioudy  made  way  with, 
or  placed  in  the  hands  of  a  trustee  in  insol- 
vency. The  ease  at  bar  does  not  call  for  an 
inquiry  into  the  effeot  of  a  voluntary  Baasit 
by  a  creditor  to  proceedings  in  insolvency 
before  a  state  court,  whether  expreased  or 
implied  from  his  participation  in  them,  when 
set  up  as  estopping  him  from  afterwards 
denying  their  validity,  or  from  bringing  a 
petition  in  involuntory  banlcruptcy.  See 
Dama  v.  BohU,  34  C.  C.  A.  372,  37G,  B2  Fed. 
Rep.  S2S;  Re  OutvpiUig,  34  C.  C.  A.  377,  378, 
63  U.  8.  App.  191,  02  Fed.  Rep.  337;  Be 
Curtis,  36  C.  C.  A.  430,  94  Fed.  Rep.  030; 
Ltridigh  Carriage  Co.  t.  Btmgel,  37  C.  C.  A. 
210,  218,  B8  Fed.  Rep.  637;  Simonson  v.  Sin- 
aheim«r,  37  C.  C.  A.  337,  344,  95  Fed.  Rep. 
948.  l^ie  plaintiff  urges  that  his  suit  is 
supported  by  the  authority  of  Mayer  v.  Heil- 
man,  81  U.  8.  496,  23  L.  ed.  377,  but,  as 
stated  in  the  opinion  in  that  cose,  the  state 
law  there  brought  in  question  was  "not  an 
insolvent  law  in  any  proper  sense  of  the 
term,"  We  took  the  same  view  of  our  own 
statute  of  1828  in  Strong  v.  Carrier,  17  Conn. 
319,  S31.  Our  present  law  as  to  insoiveucy 
proceedings  is  a  radically  different  one. 

The  Court  of  Common  Pleaa  ia  advited  to 
overrule  the  demurrer  to  the  plea  in  abate- 

The  other  Judges  emcBr. 
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HINKBBOTA  SUFREUB  COUBT. 


ST.  PAUL  PLOW  COMPANY  et  «!.,  RetpU. 

(T8  Minn.  1T3.) 

•Plklntia  elnlBiB  that  It  kaa  tnwwd  Mb 

propertr  &■  &  trust  fnnd  Into  tbe  baniU  ot 
tbt  detenduit  Power,  who,  ■■  wrrant.  re- 
celTfil  It  from  hig  mMter,  uid  beld  and  dlB- 
bursed  It  under  bli  master'!  ordara.  wltb  no- 
tice D[  plalaCllTa  risbta,  and  kuiywledge  that 
hi!  maater  was  InaolTcnl.  ffald,  coQcedlns. 
without  deciding,  tbat  plaintiff  baa  laffldeDt- 
If  traced  and  IdcatlDed  the  iniit  fand,  the 
maater,  not  the  ■arrant,  tind  tbe  paoeaalon 
and  control  ot  the  luod,  and  tbe  aerrant  la 
not  llabla  tar  eonvartlns  the  lama^ 

(NoTember  S8,  ISSS.) 
■Beadnote  b;  Currr,  J. 


APPEAL  bj  plaintiff  from  *  judgment  of 
the  Dittrict  Court  for  Banvey  County  in 
f&voT  of  defendajita  in  an  action  bnnif^ht  to 
hold  defendants  liable  tor  funds  which  eama 
into  their  hands  and  were  alleged  to  be  ap- 
plicable to  the  pajrmeait  of  Dot«8  held  if 
plaintiff.     Affirmed. 

Tbe  facta  are  atated  in  the  opinion. 

Mturt.  O,  D.  CKBrles  and  Tboaama  D. 
O'BiiBii,  for  appellant: 

Plaintiff  had  an  equitable  llem  upon  ereay- 
thing  received  by  the  plow  oompany  froai  the 
Buford  A.  OeoTgB  Oompany  or  fnnn  t^  pro- 
ceeds of  the  property  receiTed  bj  the  plow 
company  from  the  Buford  ft  George  Com- 
pany, and  by  them  disposed  of  to  the  King- 
nian-Moore  Company,  at  least  to  the  extent 
of  our  claim  upon  tUa  not*. 

Neit  V.  fiooKlton,  40  Minn.  MO,  G2  N.  W. 


Norn. — lAahOUn  of  ortmnt  or  <vmt  for  ooiMisr- 
■lon,  trnpati,  or  other  pa«fCii>a  sot  ot  ivronir- 
doing  agalntt  third  partiti  under  orden  of 
Mt  «mplot/ar. 

I.  Oeneml  ntlat. 


III.  Auault,  fromd,  mtt  Other  iBrongT%l  not*. 


a.  Affenog  no  teftntt. 

b.  Mrre  iepiutt  tcith  aomU. 

e.   Here  tranijiortaHoii  by  agent. 
d.  OhoHging  title. 

I.  Oenerol  mla*. 

HODOBOn  T.  Si.  PJ.UL  Flow  Co  Is  so  at  vari- 
ance wltb  the  decided  cases  wblch  have  pre- 
ceded It,  and  BO  contrarr  to  what  would  seero 
e  principle,  that  It  la  somewhat  dlffl- 


cnlt   t 


r    the 


1    the 


suing  the  declelon  eeems  to  be  placed 
an  obTlouB  doq  sequlCiir.  The  conrt  hiTing 
Isld  down  the  propoHltlon  that  the  lerrant  la 
not  liable  for  merely  holding  and  refaalng  to  da- 
llTer  up  Koodi  received  by  him  from  his  master 
and  held  by  him  under  hli  muter'i  orders,  a 
proposition  b;  no  means  nnlTemll7  accepted 
under  all  drcamstances.  as  wit)  appear  from 
cases  Bubeequentlj  cited,  proceedi  to  ssj :  "If 
plaintiff  could  not  maintain  audi  an  action  (to 
baTe  a  truat  declared  against  tbe  property) 
against  Power  (the  agent)  while  the  alleged 
trnst  fund  was  so  on  deposit,  It  cannot  main- 
tain this  action  (against  the  agent  tor  conrer- 
alon)  now,  alter  the  tmst  fund  has  been  dis- 
tributed In  parment  of  the  debts  ot  tbe  plow 
eompanj."  Conceding  that  no  action  would  lie 
against  the  agent  while  be  merslj  held  posses- 
alon  for  his  principal,  It  bj  no  means  tollows 
that  no  action  would  lie  against  him  after  he 
bad  actlTely  assisted  In  placing  the  fund  be- 
yond the  reach  of  tbe  true  owners.  This  ae- 
tlTe  assistance  within  all  tbe  antborltles  ren- 
ders tbe  agent  hlmseK  guilty  of  conTsrsIon,  and 
subject  to  answer  at   the  suit  of  tbe  person 


Tbe  antborltles  are  nnltorm  that  a  plea  of 
agency  Is  no  delenae  to  a  charge  of  posItlTe 
wrongdoing. 

Tbe  general  rule  of  law,  that  agents  properly 
authorized,  acting  tor  a  known  principal  vlth- 
oat  any  personal  andertaking,  are  not  Indlvld- 
nally  responalble.  does  oat  apply  to  torts,  be- 
cause no  one  can  lawfully  command  another 
50  L.  R.  A. 


to  commit  a  wrong.  Lea  t.  llatbews,  10  Ala. 
682.  «4  Am.  Dec  498. 

He  who  commits  an  unlawful  act  or  an  act 
of  misfeasance  and  podttve  aggresslye  wrong 
to  another  cannot  eanpe  llBblllty  therefor  upon 
the  ground  ot  bis  being  an  agent  for  another. 
Blue  T.  Brlggs,  12  Ind.  App.  106,  SO  N.  S.  8SB: 
Labadle  t.  Hawley,  01  Tei.  ITS,  4B  Am.  Bep. 
2T8 :  Erwln  T.  Davenport.  9  Helsk.  48. 

Where  a  servant  by  command  of  his  master 
does  an  sppsrent  wrong  to  a  third  person,  both 
master  and  servaut  are  liable.  Hill  v.  Caverly, 
T  N.  Q.  21B,  26  Am.  Dec  T85. 

For  a  misfeasance  done  by  an  agent  In  the 
line  of  his  agency,  both  the  principal  and  ag«it 
are  liable.    Martin  v.  Benolvt,  20  Mo.  App.  263. 

An  agent  Is  llsbls  for  misfeasance  to  the  own- 
er of  property  Injured,  whether  he  acted  by  the 
direction  ot  bis  principal  or  not.  Blchardson 
r.  Kimball,  28  He.  463. 

That  one  commits  on  nnlawful  act  under  di- 
rection of  another  wDl  not  shield  him  from  re- 
qwnslblllty  therefor.  Johnson  v.  Barber,  10 
111.  425,  BO  Am.  Dec  418. 

An  agent  committing  a  positive  and  obvious 
wrong  cannot  relieve  himself  from  perEonal  lia- 
bility by  showing  that  be  was  acting  for  or  by 
the  command  of  another.  Bennett  v.  Ives.  SO 
Conn.  829. 

In  Waller  t.  Martin.  17  B.  Hon.  181,  It  la 
said  that  the  agent  who  aids  or  censes  sn  Illegal 
act  cannot  Justify  by  the  command  or  author- 
ity of  another  who  had  no  right  to  do  or  an- 

An  agent  la  liable  for  acts  of  mlafeaaance 
whether  be  did  the  wrong  Intentionally  or 
IgnorsDtly  by  aathorltj  ot  his  principal.  Crane 
V.  Onderdonk,  ST  Barb.  4T. 

A  person  cannot  confer  upon  bis  agent  au- 
thority to  commit  a  tort  upon  the  rights  or  the 
person  of  another.  Bwaggard  ▼.  Bancock.  25 
Mo.  App.  S96. 

In  Uulchey  t.  Methodist  Bellglous  Sac.  125 
Maas.  4BT,  where  the  queatlon  arose  as  to  the 
Joint  llsblllty  of  a  principal  and  a  negligent 
agent,  the  court  says  It  Is  not  like  tbe  ease  of 
a  wllfal  Injury  done  by  an  agent  by  the  com- 
mand or  authority  of  his  prlndpaJ,  In  which 
case  both  are  In  law  prlndpal  trespasaers,  and 
therefore  Jointly  liable. 

In  Ollmore  v.  Dr1Si.-oll.  122  Maaa  199,  23  Am. 
Kep.  B12,  It  Is  stated  by  tbe  conrt,  by  way  of 
argument,  that  a  principal  cannot  confer  upon 
the  agent  any  authority  to  commit  a  tort  up- 
on the  property  or  rights  o(  another. 


ISttS. 


HoDMOir  y.  8t.  Padl  Plow  Co. 
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JleMr*.  lllak««l  *  JokmstoB,   ^lo   for 

ftppallant  <»  reaigmuent: 

An  agent  or  Bcrvant  while  in  the  employ 
of  his  principal  or  muter  ia  liable  for  the 
eonveriion  of  the  property  of  a.  third  person 
with  knowledge  of  the  facti. 

Leuthold  v.  Fairchild;  36  Minn.  00,  27  N. 
W.  603,  28  N.  W.  ElS;  ZQ  Am.  &  Eng.  Sac. 
Iaw,  779,  Mid  note;  Mechem,  Agency,  Ef 
fi73,  674,  Hid  ca«es. 

•  ^«  Eact  that  Power  did  not  personally 
profit  by  the  transaction  does  not  constitute 
A  defense,  or  excuse  him  from  the  conse- 
quences of  bis  own  act 

Stough  T.  Btefani,  19  Neb.  4S8,  27  N.  W. 
446. 

Id  an  aotion  for  oonversion  the  motave 
whidi  prompted  the  defendant  to  dispose  of 
or  appropriste  to  his  own  use  the  property 
of  plaintiff  is  an  imm&terial  issue. 


MorriU  T.  Jfoutton,  40  Vt  242;  fVeenuM 
T.  t'nJenoood,  flfl  Me.  829;  JfiHw  r.  WUmh, 
08  Ua.  567,  25  S.  E.  578;  Union  Stock  Yard 
A  Transtt  Co.  v.  Uallory,  Bon,  &  Z.  Co.  167 
111.  654,  41  N.  H.  88S;  Hoffman  v.  Carow,  22 
Wend.  285;  KocK  v.  Braneh,  44  Mo.  542,  100 
Am.  Dec  324;  Knapp  v.  Hobba,  50  N.  H. 
470;  Lee  v.  Matheto*,  10  Ala.  682,  44  Am. 
Dec  408;  Spraightt  w.  Hawley,  SB  N.  Y.  441, 
100  Am.  Dec  452;  Kimball  t.  Billings,  55 
Me.  147,  B2  Am.  Dec.  581 ;  Tobin  v.  Deal,  SO 
Wis.  87,  60  Am.  Rq).  345,  18  N.  W.  684; 
Platl  V.  Tuttle,  23  Conn.  233;  Lee  v.  iloSav, 
25N.  C.  (3  Ired.  L.)  20. 

One  who  aids  snd  assists  in  the  wrongful 
taking  of  chattels  is  liable  for  a  oonTertion, 
althoDgh  be  aeU  as  agemt  for  a  tiiird  perstm. 

MoCormiak  t.  Btevenaon,  13  Nob.  70,  IS 
N.  W.  828;  Stevenson  y.  Taltntine,  27  Neb. 
338,  43  N.  W.  107;  Cook  v.  Monroe,  45  NA. 


In  Hoffman  r.  Fanons.  21  Kan.  4ST,  where 
the  ascot  attempted  to  JastiCr  npon  thegraond 
that  tha  title  to  the  pniirartr  wu  In  his  prliicl- 
pal,  the  court  aajs  If  anr  wrong  was  committed 
In  connection  with  tba  tsklng  rd  the  pcopertj 
both  principal  and  >gent  would  tie  liable. 

Wbere  a  servant  demnrrMl  to  a  bill  for  In- 
ionctlon  seeking  to  restrain  blm  (rom  entering 
upon  plaintiff's  land  to  dsstror  a  weir,  on  tb« 
ground  that  he  had  na  Interest,  being  a  mere 
agent  acting  nnder  Instroctlons,  the  court  held 
(bat  the  demarra  eonld  not  be  softalned,  lUtce 
tbere  conid  be  no  sfener  between  wrongdoers. 
Want  of  Interest  la  no  defense  to  the  charge  of 
tort,  thoDgb  Gomniltted  nnder  the  direction  of 
another.  The  wrongdoer  becomes  penonsllr 
liable.  Hngh  t.  Abergerennr,  28  Week-  Bep. 
40. 

Where  a  sarrant  has  dona  soma  set  In  assar- 
tton  of  bla  master's  right  hs  ^oold  be  llabl^ 
not  only  Jointly  trith  his  master,  but.  If  the 
inaster  cannot  satisfy  It,  tor  the  amount  of 
His  whole  damase.  and,  what  Is  still  mors,  he 
■hall  not  reooTer  contribution.  Stephens  t.  Bl- 
wall,  4  Uaale  ft  8.  289. 

Lord  Holt  In  his  celebrated  dlisHiting  opin- 
ion In  Lans  t.  Cotton,  12  Hod.  488,  which  was 
an  action  agslnst  tba  postmaster  general  for 
the  loaa  of  a  letter  whidi  was  taken  from  the 
mall  by  his  elerk,  said.  In  reaponae  to  the  ob- 
jection that  the  action  should  have  been  against 
the  clerk :  "I  agree  that  If  tbej  could  prora 
that  he  took  oat  the  bills  they  might  ana  him 
for  It-  But  for  a  neglect  la  blm  they  can  hare 
no  remedy  agalnnt  him.  For  they  must  con- 
sider him  only  as  a  serrant,  and  tor  his  negU- 
gene*  the  master  muV  ba  (AaTged,  but  for  a 
misfeasance  an  actlm  will  He  against  the  serr- 
ant or  deputy,  but  not  ss  a  deputy  or  servant, 
bnt  as  a  wrongdoer." 

It  is,  of  course,  true  that  a  aerraut  will  ba 
liable  tor  bis  own  acts  not  commanded  by  ths 
master.  Berry  ▼.  Vantrlel,  13  Berg.  A  R.  89 : 
New  York  A  W.  Printing  Teleg.  Co.  t.  Dryburg, 
M  Pa.  298,  78  Am.  Dec.  S88. 

In  Balmon  r.  Blehaidson,  SO  Conn.  380,  TS 
Am.  Dec.  S5B,  which  was  a  case  against  dlree- 
tora  of  a  corporation  for  fraudulent  acta.  It  is 
■aid  that  Impartial  Justice  and  public  policy 
both  require  that  all  natunt  persons  should  be 
held  responsible  to  third  persons  for  the  ml*. 
feasances  by  them  In  fact  committed. 

The  general  gnestlon  of  the  liability  of  the 
oflcers  and  promoters  of  a  eorporatlon  Is;  how- 
•rai,  not  noticed  here  tor  the  authorities  will  be 
tonnd  collected  In  Mofss  to  Nunnelly  t.  Sonth- 
em  Icon  Co.  (Tenn.j  38  L.  ft.  A.  4U,  and  Tale 
50  L.  R.  A. 


Gas  Store  Ca  t.  Wilcox  (COnn.)   29  L.  B.  A. 
9B. 

II.  fVaepan. 

There  la  no  difference  of  opinion  upon  the 
proposition  tbat  an  afent  la  peraonally  liable 
for  acts  of  trespass  committed  at  the  siprets 
or  Implied  command  of  his  master. 

Tor  a  Joint  trespass  pfaintlfl  may  sue  all  the 
trespassers  Jointly  or  each  of  them  separately, 
and  each  Is  answerable  tor  the  act  of  all,  Liv- 
ingston T.  Bishop,  1  John*.  290,  8  Am,  Dec.  880. 

Wbere  a  person  trespasses  apon  land  at  the 
InHanee  and  as  the  tool  of  others,  he  Is  eqnslly 
liable  with  them  for  the  trespass.  HcKlcbols 
T.  Nelsm.  45  Ho.  App.  44B. 

A  participating  agent  Is  liable  with  hia  prin- 
cipal for  a  tteqwsa.  Peckbam  t.  LIndell  Olasa 
Co.  9  Ifo.  App.  4B9. 

All  who  participate  In  the  comml^lon  of  a 
trespass,  whether  aa  employer  or  employed,  are 
liable  as  prlndpaJa.  Welsh  t.  Stewart,  SI  Ho. 
App.  878. 

In  Hewett  t.  Swift,  8  Allen.  420.  It  Is  held 
that  the  principal  and  agent  are  properly  Joined 
In  an  action  for  trcva»  committed  by  the 
agent  under  direction  of  the  principal. 

A  serrant  will  be  liable  In  cnttlng  wood  from 
property  under  direction  of  his  master,  where 
tba  master  has  no  power  to  anthorlse  the  act. 
Uaseu  T.  Wight,  87  He.  288,  83  At].  887. 

All  who  aid  and  abet  In  the  eommlsslon  of 
i  trespass  are  liable  therefor.  Bundmaeher  v. 
Block.  89  III.  App.  SS8. 

Both  the  master  who  commanda  and  the 
servant  who  commits  the  act  of  trespass,  may 
be  made  re^KiDslble  as  principals.  Llgfatner  r. 
Brooks,  2  Cliff.  287,  Fed.  Cas.  No,  8.B44, 

An  order  to  commit  a  trespass  can  afford  no 
Jastldcatlon  to  the  person  by  whom  It  Is  com- 
mitted. Hl'tchell  T.  Harmony,  IS  How.  115, 
14  L.  ed.  7E. 

A  dark  who  superintends  the  erection  of  a 
building  by  which  snelent  ll^ts  are  darkened 
may  be  made  Jointly  liable  with  the  original 
contractor  for  the  work.  Wilson  v.  Peto,  6  J. 
B.  Uoore,  47. 

A  broker  who  as  the  sgent  of  a  landlord  at- 
tempts to  distrain  tor  rent  will  be  llsble  Joint- 
ly with  the  latter  In  ease  he  seises  exempt 
property.     Ganntlett  t.  King.  S  C,  B.  N.  B.  B9. 

Where  agents  of  a  landlord  authorlaed  an 
unlawful  distress  upon  the  tensnt  for  rent,  the 
court  said  If  they  had  been  mere  conduit  pipes 
lor  coouDunlcstlng  authority  from  the  landlord 
to  the  one  who  executed  the  warrant,  there 
would  have  been  great  doubt  If  they  would  have 
been  liable.     Bnt,  it  appearing  that  the  agenta 


Hnrauou  BorBEia  Conxr. 


SM,  08  N.  W.  SOO;  D.  M.  Othorma  Co.  r. 
Piano  Mfg.  Co.  61  Neb.  502,  70  N.  W.  1124; 
MoPartbmd  t.  Read,  11  Allen,  231;  Edgeriy 
T.  WhalsR,  106  Mou.  307  ;  Lee  t.  J(atA«u>i, 
10  Ala.  682,  44  Am.  Dec.  493 ;  Gage  v.  Whit- 
tiv,  17  N.  H.  SIZ;  Kimball  r.  BiOinga,  5S 
Me.  147,  B2  Am.  Dec.  581 ;  MoPheta-l  T. 
Pa^e,  83  TAe.  234,  22  Atl.  101 ;  HM  T.  (7anip- 
beU  CommitMOn  Co.  54  Neb.  50,  74  N.  W. 

3se. 

It)  an  action  of  trover  it  it  no  defense  that 
the  detendant  kct«d  as  tbe  agent  or  servant 
of  another  wbo  waa  himself  a  wrongdoer. 

JToPAeteri  v.  Page,  S3  Me.  234,  22  Atl. 
101 ;  Wing  v.  UUUken,  01  Me.  387,  40  Atl. 
1S8. 

MeiTt.  HortoB  A  Danacrs)  for  rMpmd- 

A  mere  equitable  Interest  in  personal  prop- 
«rt7,  where  legal  title  and  actual  poMeesion 


*in.  k  Gng.  Ene.  Iaw,  p.  744,  and  oaaes 
(died. 

In  ease  tlie  Buford  &  Qeorge  note  is  held 
to  be  trust  property  after  ite  surrender  1^ 
the  Bank  of  Minneeota,  it  la  impossilile  to 
trace  or  identity  it,  cither  in  it*  original  or 
substituted  form,  into  tha  hands  of  defoid- 
ant  Power. 

The  product  of  a  snlMrtitute  for  the  origi~ 
nal  trust  fund  follows  the  nature  of  the  fund 
■o  long  as  ft  ean  be  asoertained  to  be  sui^; 
and,  when  this  fond  ia  converted  into  prov- 
erb, in  order  to  reach  the  same  it  must  be 
clear  that  tbe  property  has  been  paid  for  oat 
of  tbe  trust  funds. 

Ferri*  v.  Van  Veohtm.  73  N.  T.  113. 

All  that  appears  is  possession  of  tile  tmat 
funds  by  the  trustee,  and  tbe  pnicliaae  bf 


actuallT  ordsred  the  distress  to  be  made,  the 
conrt  said  U  this  be  so  tbe;  are  as  meeh  the 
prlnclpsls  wbo  bsTS  done  tbe  act  as  If  their 
own  band*  had  done  It.  And  tbej  were  held 
liable  to  tbe  teoianta  tberafor.  Bennett  v. 
Bares.  0  Borlst  i  N.  091,  30  L.  J.  Bxch.  N.  B. 
224.  8  Week.  Rep.  820. 

Id  Nalsb  v.  Bast-Iudia  Co.  3  Comrns,  463, 
It  Is  said  In  the  disaentlns  oplolon  that,  "If  I 
command  a  lawful  tblng.  and  m;  serraut  do  It 
In  an  unlawfal  manner,  he  must  be  liable  for 
the  trespass,     .     .     ■     and  not  the  master." 

A  servaDt  who  eommlts  a  trespass  in  mnnlnf 
a  mine  of  bis  master  over  on  to  sdjolnlns  prop- 
artr  will  be  lodlvldnall;  llsble  thsrefor.  Blaen 
Avon   Coal    Co.   v.    MeCnlloh,    BO   Md.    408.   48 

Tbe  active  managing  snperlntsndent  of  s  coal 
mine  with  ccHniilste  antliorltj  over  the  operas 
tlons  ol  the  mine,  wbo  latentlonall;  and  volon- 
taiily  directs  the  deposit  of  coal  sC  a  ptsce 
wbeis  It  Is  wmiriied  into  the  stream  bj  ordlnarj 
storms.  Is  personal];  liable  to  tba  loirer  owner 
whose  lands  are  Injored  tberebf.  Hlndson  ▼. 
Uarfcle,  171  Pa.  188,  38  Atl.  74. 

If  the  trespass  Is  committed  by  tbe  servant 
for  his  own  pnrliose  wltboot  tbe  coinniand  of 
the  master  while  in  the  feneral  coorse  of  hit 
•mpiofment,  tbe  servant  will  be  liable.  Wright 
*.  Wllcoz,  1»  Wead.  848,  8S  Am.  Dec.  607. 

Wbere  a  servatit  is  sngaged  in  haolinc  logs 
b7  a  route  which  requires  pssslng  tbrongh  s 
hmce  whldi  his  emplojer  baa  obtained  permis- 
sion to  take  down  and  replace  alter  each  pas- 
sage, his  leavlnt  tbe  fence  down  will  be  a  posi- 
tive wrong  on  bis  part  tor  the  eonsequsnces  of 
whicb  be  wlil  be  personally  liable.  Homer 
lAWroice,  87  N.  J.  L.  40. 

Bat  It  an  agent  acts  onder  ths  direction 
his  principal,  an  action  of  trespass  will  not 
sgslsst   him   unless  It   would   lie  against   the 
principal.     Strong  v.  Colter,  IS  Ultm.  83,  Qll. 


77, 


Is  rnle  Is  applied,  e 


a  In  ease  of  pnl>- 


A  surveyor  wbo  obeys  the  order  of  a  highway 
board,  and  ntmmlCi  a  trespass  In  removing  an 
obstruction  from  a  dliputi^  highway,  will 
be  liable  therefor  to  tbe  owner  of  the  property. 
lllll  V.  Hawker,  48  L.  J.  Bich.  N.  B.  129,  L.  B. 
0  Btzch.  SOS,  80  L.  T.  N.  S.  804.  23  Week.  Bep. 
ae,  AlBrmed.  L.  R.  10  Eich.  B2.  44  L.  J.  Bxeb. 
N.  B.  49.  88  L.  T   N.  B.  177.  24  Week.  Bep.  848. 

In  Featber  v.  Queen,  as  I^  J.  Q.  B.  N.  B. 
200,  e  Best  &  8.  SST,  12  L.  T.  N.  B.  114,  it  Is 
ssid  that  there  may  be  a  remedy  against  an  oOl- 
eer  of  the  state  for  a  wrongfai  act  done  by  ao- 
thority  of  the  Crvwn.  The  eoart  says  no  ~~ 
BO  L.  R.  A. 


tborlty  Is  needed  to  establish  that  a  servant  of 
the  Cniwn  I*  reaponiible  In  law  for  a  tortious 
act  done  to  a  lellow  subject,  though  done  by 

itborlty  of  the  Crown — "a  poaltlon  which  ap- 
pears to  OS  to  rest  on  principles  wbleta  ara  too 

ell  settled  to  admit  of  question." 
But  B  naval  irfBcer  Is  not  liable  for  sets  of 

■espets  committed  sgalDst  a  foreign   snbject 

-blch  have  been  rstlllsd  by  tbe  sovereign  by 
whom   be    Is   employed.      Bnron    i 
Hich.  167. 


jidler,  so  that  It  Is  held  that  a  private 

•0  Idler  may  prors  the  commend  ot  an  oHIcvr 
In  juatlfleatlon  ol  an  act  of  trespaM  committed 
by  him.     Trammeli  v.  Baawtt,  24  Ark.  4S0. 

But  the  commends  of  thoae  In  command  of 
troops  In  rebellion  egalnst  tbe  government  will 
Dot  be  a  protection  to  those  sablect  to  the  com- 
mands against  liability  fcr  destroying  property 
ot  cltlaens.     Tost  v.  Stoat,  4  ColdW.  SOB. 

III.  AuauU,  /road,  wtd  other  vr«ngfut  aett. 

In  CoDL  V.  Bigney.  4  Allen.  816.  a  servant  at 
the  commaad  ot  hie  master  ejected  a  third  per- 
son (rom  premises  In  possession  ot  the  master, 
and  he  was  held  liable  for  assaalt,  but  the  qoea- 
tloD  of  the  effect  of  the  command  of  tbe  master 
Is  not  discussed,  the  case  turnlDg  upon  the  ques- 
tion of  the  right  to  effect  the  election. 

If  a  servsut  In  the  pnreaSDce  of  the  mas 
tor's  works  wnmgfuUy  assault  a  third  pervon, 
both  master  and  servant  are  Ihtble  In  damagea. 
CaDUeld  V.  Chicago,  &.  I.  ft  F.  B.  Co.  B»  Mo. 
App.  864. 

The  commands  ot  tbe  master  of  a  vessel  to 
the  mates  to  tie  ths  bonds  and  feet  ot  a  sailor 
will  be  no  jDStlflcatlon  to  them  fOr  tbe  auanlt 
committed  In  accordance  with  the  command. 
If  the  commaod  vm>  nnlawfnl.  Brown  v.  How- 
ard, 14  Jdlna  110,  120. 

Id  Prleat  V.  HudsoQ  Blver  R.  Q>.  40  How.  Pt. 
4M.  whicb  was  an  action  of  treepass  for  a» 
sanlt  and  battery  against  the  master.  It  waa 
assumed  that  the  action  wonid  lie  against  the 
aervant  wbo  committed  the  act. 

II  one  person  employ  another  to  conualt  ao 
assault  and  battery  or  any  other  trespass,  and 
the  act  Is  perpetrated,  both  are  guilty,  and  both 
responsible  In  damages.  Bell  v.  Ultler,  B  Qhla, 
2eo. 

A  servant  engaged  In  tiring  a  blast  In  a  stosu 
quarry  will  be  liable  In  ease  the  eiploskin  casta 
fragment*  agabist  a  person  passing  oo  s  nslgh- 
boring  highway,  and  injnrea  blm.  Wright  v. 
Comptoa.  68  Ind.  897. 

It  the  agent   turns   water   into   plpss  Is   a 
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litai  of  proper^,  wbieb  doe*  not  MiUioiiia 
the  pruumption  that  the  puTch«M  wu  made 
with  the  trust  funds. 

Litchfield  Y.  BaiUm.  114  U.  S.  ISO,  29  L. 
ed.  132,  S  Sup.  CL  B«p.  820;  Randolph  t. 
AUm,  19  C.  C.  A.  3G3,  41  U.  S.  App.  117.  73 
fed.  Bep.  eS;  Re  Setmn  Comurt  Bank,  SS 
Minn.  5,  59  N.  W.  033 ;  UiiU  r.  Po»t.  76  Mo. 
42li. 

It  doea  not  appear  that  any  of  the  goods 
returned  to  the  plow  eoioptuiy,  upon  surren- 
der of  the  Buford  ft  Qeorge  Company  note, 
wa«  fold  to  the  Kingman-Moore  Company, 
or  were  any  part  of  the  eonsideration  for  its 

Pelort  T.  BoMt,  ISS  U.  S.  S93,  33  L.  ed. 
704,  10  Bnp.  CL  Bep.  3H. 

Power  did  not  take  tJie  monc^  into  poaiM- 
Mon  with  intent  tsther  to  appropriate  it  to 
hia  own  nae,  or  to  depriva  plaintiff  of  it. 

bonie  irtileb  am  Inraadoit  to  wlthitand  tbs 

prendre,  bj  wblA  propertj  on 

iDjureal,  tban  ts  an  act  af  mlefM 

be  will  be  panonallr  liable.     Bell  v.  Joeeelrn, 

•  Oraj,  800.  «8  Am.  Dec  741. 

When  a  bore*  was  let  on  tbe  credit  of  o&« 
Ban  and  anotber,  wb«,  In  the  preeenee  and  with 
the  I  iiiieiiiil  of  Qie  fanner,  diora  It  to  death, 
both  were  held  liable;  bat  tbe  dlecasslon  Id  tbg 
opinion  ts  directed  ta  the  Uabllltr  of  tbe  ptln- 
dpal.  ratber  than  that  of  tbe  one  whe  did  the 
drlTlnf.  Banned  t.  Whipple,  10  Allen,  SO,  ST 
Am.  Dee.  818. 

An  sgent  will  be  personall7  Ilshle  for  the  loH 
of  bonee  ovcrdrlTen  b;  blm  so  ai  to  canse  tbeir 
desth.     Bnia  t.  Cook,  00  Uo.  SBl. 

An  srent  le  llalile  for  deceit  and  false  repie' 
eentatloiis  of  wblcb  he  Is  salltr  In  the  eoun* 
of  his  emploTmcnt.  Wbeeler  T.  Baar*.  U  Fla. 
em,  IB  8a.  a84. 

In  1  Rolle,  Abr.  96.  It  Is  said  It  a  sarrant  of 
a  taTemer  sell  wine  wblcb  1*  bad  ret  an  action 
of  deceit  wUl  not  tie  i(alnst  the  serrant  tor  be 
did  this  SB  serrsnt.  Bnt  no  sntborltT  Is  cited 
for  tbe  pmposltlon.  and  the  anthor  coaclnde* 
his  sentence.     Contra,  0  Hen.  VI.  C8B. 

Tbe  latter  antborltr  was  a  ease  asalneC  B  end 
C  for  tbe  sale  of  bad  wine  and  C  defended  on 
the  (roDDd  that  he  sold  e*  the  serrant  at  B, 
and  Uartln  held  that  tbe  defense  was  mt  food, 
■0  that  Roue's  itateDieiit  does  not  Mem  to  be 

AKcnts  are  liable  (or  fraod  eommltted  br 
thMU.     Heeker  T.  De  Oroot,  IB  How.  Pr.  Bl*. 

A  serrant  who  Joins  with,  and  assists,  bli 
naster  In  the  commission  of  a  fraud  la  c\^\\j 
reaponslbte  for  the  oonsegnoiees  tbongh  bis 
oonevrrence  ts  naknown  to  the  person  Injared, 
for  all  dlrectt7  eoneemed  In  the  commission 
of  a  fiBDd  are  prlnclpala  Catlen  t.  Thomson, 
0  L.  T.  N.  B.  8T0,  4  HaCQ.  H.  L.  Cas.  441,  ft 
Jnr.  N.  B.  8G. 

An  sttomer  may  be  liable  tor  mlarepresent- 
Inx  the  title  of  hIa  principal  In  the  sale  of  an 
estate.  The  mart  said  It  Is  necenary  to  ad- 
here to  tbis  priDclple  to  preaerre  IntCKrltr  and 
fair  dealing  between  man  and  man.  Amot  t. 
Blicoe,  1  Vea  Sr.  96. 

That  defendant  acted  aa  an  agent  In  per- 
petmtlnt  a  frand  will  not  affect  bis  liability 
therefor.     Beed  t.  Peterson,  91  111.  268. 

Agents  who  aided  In  concealing  property  ob- 
tained by  fraud  will  be  egaally  liable  therefor 
with  the  one  guilty  of  the  fraod.  Allen  t. 
Bsrtdeld,  78  III.  858. 

An  agent  la  Indlfldnally  liable  for  a  frand 
committed  by  blm  In  the  sale  of  property. 
60  L.  R.  A. 


Loring  t.  MuUahg,  S  Allen,  67S;  Boobter 
T.  Boobi«r,  39  Me.  407;  Pofley  t.  Loitom  Iron 
Work*.  2  Allan,  184. 

Oftmtri  J.,  dallvsred  tha  oplnkM  of  tho 

The  St.  Paul  Plow  Ompaiiy  aold  a  quan- 
tity of  merchandise  to  a  oartain  custMner,  re- 
ceived therefor  several  of  the  promisaMj 
ikotea  of  the  cuatomer,  and  thereafter,  on  De- 
cember 16,  199G,  aold  and  tranaferred  to  the 
plaintiff  bank  one  of  tbeae  not«a  for  the  nun 
Of  «2,333.33.  A  short  time  before  the  note  fell 
due,  plaintiff  daliTored  the  note  to  the  Bank 
ot  Minnesota  for  collection,  in  order  to  aid 
the  efforts  of  the  plow  oranpany  to  pay  tha 
note,  or  suhetitata  otbv  security  tor  it,  and 
then  surrender  it  and  said  oihw  notes  to 
■aid  ouatomer,  and  tain  back  from  liim  tha 
good*  BCdd  to  him,  and  sell  tbeae  goods,  or  a 

Campbell  t.  Hlllman,  IS  B.  Hon.  608,  61  Am. 
Dee.  196. 

Falae  repreatntatlone  mads  bj  a  aarrant  on- 
thorlied  by  bis  principal  to  make  them  render 
both  liable.  Lamm  T.  Port  Deposit  Homestead 
ASBD.  48  Md.  233,  SB  Am.  Bep.  34S. 

An  agent  of  an  Iniuranea  company,  who  br 
frand  Induces  a  person  to  take  a  policy  li 
company,  will  be  liable  to  him  In  dam" 
ease^  upon  dlacorerlng  tbe  frand,  be  e 
repudiate  the  ecmtnet.     Bedden  v.  GrlOU.  isa 
Msas.  229,  4ft  Am.  Bap.  36. 

An  agent  ta  not  exempted  from  liability  for 
a  frand  knowingly  committed  on  behalf  of  an- 
other person,  aTeo  thongb  the  agent  recelyea  no 
peraonol  beneflt  from  It,  and  tbe  principal  la  at 
the   bottom  of  It.     Weber  T.   Weber,  47   Ulch. 

6SB.  11  N.  w.  sae. 

An  agent  tor  tbe  sale  of  property,  who  makea 
folae  and  fraadnlsnt  atatementa  aa  of  hli  own 
knowledge  eoneamlng  the  property,  which  ere 
relied  on  by  tbe  pniebaser.  will  be  peraoDOlly 
liable  therefor  to  the  purchaser.  Clark  v.  Lot- 
erlng,  87  lUnn.  120,  88  N.  W.  7TS. 

In  Bempdlng  T.  Burr,  SO  Ulch.  204,  2B  M. 
W.  406,  tha  oonrt  in  apaoklng  ot  a  claim  that 
a  eaflhler  of  a  bank  was  not  liable  for  a  frand 
committed  by  lltm  on  t»ebslf  ot  the  bank,  says 
this  la  a  very  altignlar  reaalt,  and  one  which  Is 
too  unreasonable  to  bear  eonslderatlMi. 

Tbe  fact  of  agency  Is  no  defense  to  an  agent 
In  an  actim  lor  deceit  or  frand,  Hamlin  t. 
Abell.  120  Uo.  188,  26  B.  W,  616. 

Tlie  agent  In  the  traudntent  disposition  of  tbe 
property  of  another  la  tiablt  therefor  to  the 
owner,  although  be  acta  In  good  faith  without 
Interest  or  reward,  and  in  tha  belief  tbat  hIa 
principal  la  tbe  awaer.  Bprolghta  r.  Hawiey, 
80  N.  X.  441,  100  Am.  Dec  462,  7  Trans.  App, 
14. 

One  who  alOa  In  the  commlsshiD  of  a  £nnd 
In  the  sale  of  an  unsound  horae  will  l>e  person- 
ally liable  although  be  acted  merely  aa  sgoit. 
Carpenter  t.  1*0,  6  Yerf .  240. 

One  who  aids  In  procuring  the  Illegal  Isso- 
anee  of  ptock  In  a  eorporatim  to  himself  can- 
not. If  he  doea  It  under  drcumstaneea  which 
would  make  blm  re^xHialbie  tf  acting  In  his  own 
right,  be  rellered  from  liability  by  abowlng  that 
he  acted  as  agsit  for  another.  Baker  t.  Waaaoa, 
68  Tex.  161. 

An  agent  who  wroDgfnlly  ohtalna  money  trom 
another  cannot  defeat  his  liability  to  respond 
on  tbe  ground  that  ha  acted  aa  agent.  Wright 
T.  Baton.  7  Wla  606. 

But  It  haa  been  held  that  a  serrant  who  eb- 
talns  property  from  tha  owner  by  means  of  a 
false  representation  ofhia  master  to  whom  lie  d» 
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P«rt  of  them,  to  a  second  atuttHner,  and  re- 
wive  other  gecuritj  from  him.  After  plain- 
tiB't  note  was  receivad  aa  aforesaid  l^  the 
Hank  of  Minnesota,  it  delivered  the  note  to 
the  plow  oompanj';  the  latter  ■urrendered  it, 
with  said  other  notee,  to  said  euBtomer,  re- 
ceived from  him  Uierefor  merchandise  of  the 
value  of  312,000,  sold  a  part  of  the  same  to 
taid  second  cuatoiner  for  $2,700,  and  received 
his  note  for  that  amount.  In  the  meantime 
the  amount  due  plaintiff  had  been  reduced 
to  (2,000  b;  reason  of  a  payment  made  to  it 
hy  the  plow  company.  Thereafter,  on  Febru- 
ary I,  1807,  the  plow  company  collected  the 
full  amount  of  the  latter  note  from  the  ««e- 
ond  customer.  On  January  20,  1697,  the  de- 
fendant Power  was  appointed  genersJ  mana- 
ger of  t^e  plow  company,  and  be  acted  as 
■uch  mana^r  imtil  March  11,  1897,  when 
the  plow  company  made  an  assignment  in  in- 


solvency under  the  laws  of  thia  state  (or  the 
benefit  of  its  areditora.  Power,  aa  such  gen- 
eral manager,  received  the  amount  eo  paid 
on  the  last-named  note.  He  then  deposited 
92,000  of  the  same  in  a  bank,  and  received  a 
oertiflcate  of  deposit  for  the  same,  payaiilfl  to 
the  plow  company,  and  used  the  baJanoe  of 
the  money  in  paying  the  debts  and  expenses 
of  tiie  plow  company.  Tbereaft«r,  on  or 
prior  to  February  20,  18B7,  Power  noUfled 
pUintiff  that  he  bad  so  depoaited  the  «Z,000 
as  aforesaid,  and  thereupon  plaintiff  de- 
manded from  Power  the  oertiOcate  of  d^mait, 
but  he  refused  to  deliver  the  same  to  plain- 
tiff. Shortly  afterwards  be  surrendered  the 
certificate,  drew  out  the  depoait,  and  befort 
March  1,  1897,  paid  out  all  of  the  (£,000  in 
payment  of  other  debts  of  the  plow  company, 
pursuant  to  its  order.  During  all  the  time 
from  January  20,  1SQ7,  until  the  plow  cnn- 


llvers  tt  will  not  be  Usble  for  conversion  It  he 
did  not  know  of  the  wronf.  Sllvar  v.  Uartln, 
IB  M.  H.  K80. 

8o  one  Jndse  has  held  that  sn  asent  tor  the 
sale  of  atork  In  a  corporation  will  not  be  per- 
sonall]r  liable  tor  lasses  auitsleed  b;  tlie  par- 
dianr  because  of  false  representitlons  made 
bj  him  ■■  to  the  value  of  the  itoclc.  where  he, 
sctlog  upon  the  same  evidence  that  the  purchas- 
er acted  npon,  was  deceived  by  the  principal  as 
to  the  true  ralua  of  the  «toA,  and  so  made  the 
representatloDS  Inaocentlr-  Eblln  v.  Sellars,  IB 
K;.  L.  Bep-  BS9. 

That  daclilon  Is  very  messerly  reported,  bow- 
sver,  so  tbat  the  gronnds  of  the  decision  do  not 
appear.  It  certalnlj  canDot  be  beld  tbat  good 
Faith  will  excuse  the  agent. 

There  la  a  tendency  runnln|t  through  the  de- 
dsjons,  however,  Co  bold  that  If  the  agent  or 
servant  Is  a  mere  Innocent  conduit  through 
which  the  wroDg  li  committed  he  will  not  be 
personallir  liable.  Thus,  a  porter  who.  In  the 
eonrae  of  bis  buslnesa,  deliver*  parcels  contain- 
ing llbeloas  band  bllla  Is  not  liable  In  an  action 
of  libel  If  he  can  sbow  that  he  was  Ignorant  of 
the  contents  of  the  parcsla  Da;  v.  Bream, 
9  Moodl  ft  B.  G4. 

That  rule  could  berdlj  be  sppllcable  to  an 
agent  actively  participating  In  the  commlielon 
of  a  fraud,  even  though  Ignorantlj.  The  extent 
of  this  rule  will  be  farther  noticed  under  sabd. 
IV, 

An  agent  who  baa  received  naurlmir  Interest 
tor  bis  principal,  and  been  notified  tLat  be 
would  be  beld  accountable  tor  It  to  the  party 
who  paid  It  cannot  eacape  liability  therefor  on 
the  ground  that  the  suit  should  be  agalcst  his 
principal.     O'Connor  v.  Clopton,  60  Uiis.  849. 

That  defendant  was  acting  aa  agent,  and  not 
In  hia  own  right,  Is  no  defense  to  an  action  for 
torelble  entry  and  detainer.  LuIIng  v.  Bhep- 
pard,  112  Ala.  688,  31  Bo.  SSI. 

In  caae  of  the  creation  of  a  pnblk  nuisance 
by  the  firing  of  fireworks  In  a  public  street,  by 
resson  ot  which  Injury  la  done  to  a  passer-by. 
It  will  be  no  defense  to  anyone  participating 
therein  that  he  was  sctlog  as  agent  tor  othera 
Jenne  v.  Sutton,  4S  K.  J.  L.  2DT,  89  Am.  Bep. 
ST8. 

One  who  acta  for  another  In  the  payment  of  a 
debt  with  unlawtal  mimey  under  elrcnmitances 
which  amount  to  a  duress  per  niiuu  la  re- 
sponsible for  the  conaequencea  of  his  unlawful 
aet.    Mann  v.  UeVey,  8  W.  Ta.  232, 

An  agent  aaslatlng  In  a  breach  of  trust  Is 
personally  responsible.  Atty.  Gen.  v.  Lelceacer, 
T  Beav.  170. 

The  directors  of  a  corporation  which  baa  bean 
50  L.  S.  A. 


guilty  ot  an  Infringement  ot  a  patent  may  be 
held  personally  liable  so  far  as  they  co-oper~ 
■ted  In  the  Infringement,  and  it  la  no  JustUt- 
catlon  for  them  to  say  that  the  eorporattoa  or- 
dered them  to  do  so.  Betts  v.  De  Tltn^  11  L. 
T.  N.  B.  SSB,  G  New  Bep.  185. 

But  custom-house  agents  of  foreign  mannfae. 
Curera,  who  aid  In  passing  through  the  custom 
hoase  artlctea  msnafactnred  abroad  which  In- 
fringe a  domestic  patent,  cannot  be  beld  liable 
for  the  Infringement.  This  was  placed  npoD 
the  gronnd  that  the  aet  was  neither  ■"■fc'-;. 
Dslng,  exercising,  nor  vending  the  Inventleo. 
Nobel's  Biploslves  Co.  v.  Jones,  L.  B-  8  App. 
Caa  B,  B2  I.  J.  Ch.  N.  8.  830.  48  L.  T.  N.  E 
400,  81  Week.  Bep.  S88,  Afllrmlng  L.  B.  IT  Ch. 
Dlr.  T22,  BO  L.  J.  Cb.  N.  B.  BS2.  44  L,  T.  N.  B. 
fi93.  80  Week.  Bep.  4M. 

An  sgeut,  having  e 
behalf  ot  his  principal  by  which  he  hi 
blmself  liable  for  a  false  Imprisonment,  cannot 
defend  himself  by  ahowlng  tbat  he  acted  nndcr 
Instructlona  JOMelyn  v.  HcAllister.  U  Mid. 
BOO. 

Bo,  It  an  agent  who  makes  the  aflldavtt  and 
bond  In  an  attachment  proceeding  acta  ma- 
llclonaly  In  doing  so,  be  Is  revonalble.  Wsl- 
iBce  V.  Ftnberg,  48  Tex.  SB. 

Where  an  action  was  brought  under  the  stat- 
ute tor  prosecuting  an  action  In  the  wront 
court.  It  was  (Ejected  that  the  action  should 
have  been  brou^t  against  tbe  principal,  and 
not  against  detmidants  who  scted  merely  u 
servants ;  but  It  was  ruled  tbat  this  would  not 
excuse  the  matter,  for  the  warrant  of  no  man. 
not  even  the  King  himself,  can  excuse  the  do- 
ing of  an  Illegal  act.  tor,  although  the  eoia- 
manders  are  trespassers,  so  are  also  the  peraoni 
who  do  the  act-     Bands  v.  Child,  8  Lev.  SSI. 

Any  person  «-ho  has  had  possession  of,  and 
sold,  used,  or  detained  the  property  ot  another, 
either  for  blmselt  or  as  agent  or  aervant  of  a 
■trsnger,  Is  liable  In  detlnae  to  the  true  owner 
whether  he  was  or  was  not  cognisant  ot  tbe 
rights  ot  the  true  owner.  Poole  v.  Adklasen. 
1  Dana,  110.  In  that  case  there  la  a  dissent 
on  the  ground  that  If  an  agent  recelvea  prop- 
erty from  the  poaseaalon  ot  bis  prlaelpal,  knoiri- 
edge  of  the  fact  ot  the  principal's  want  ot  title 
ts  necessary  to  render  him  liable  tor  conversion 
In  disposing  of  the  property  nuder  the  prin- 
cipal's orders. 

If  A  takes  pn^;ierty  by  command  of  B. 
replevin,  may  be  brought  against  both.  3  Rolle. 
Abr.  481. 
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pany  Rwde  ita  aMignnicnt,  It  wtta  inaolTent, 
And  daring  all  o{  that  time  Power  knew  ttMt 
fact,  and  waB  infomied  of  all  the  lortfoing 
fMta  as  tbef  occurred,  and  knew  all  of  the 
•ame  at  the  time  be  drew  out  Mid  deposit 
uh)  disbursed  the  same  in  paTtneat  of  the 
other  debts  of  the  plow  company.  It  does 
not  appear  what  became  ol  the  balanco  of 
ths  112,000  wortli  of  merchtindiBe  which  was 
reooiTed  back  from  the  Brst  ouetomer.  On 
substantially  thia  etato  of  facta,  pJaintiff 
seeks  to  traoe  as  a  trmt  fund  its  note,  or  tits 
proceeds  thereof,  into  the  certificate  of  de- 
posit, and  to  have  it  held  that  the  certiflcato 
of  deposit  wss  the  property  of  plaintiff,  and 
U  demands  judgment  against  Power  for  $2,- 
000,  the  amount  of  the  same,  as  damages  for 
converting  tlie  same.  The  trial  court  brid 
that  plaintiff's  note,  or  the  proceeds  thereof, 
eonld  not  be  aufficiently   traced   as  a   trust 


We  l^ve  some  doubt  as  to  the  o 
of  the  holding  of  the  learned  trial  court  that 
Buoh  trust  fund  could  not  properly  be  traced 
into  the  certdflcate  of  deposit,  but  we  do  not 
deem  it  neoeaaary  to  decide  that  question. 
There  is,  in  our  opinion,  another  reason  why 
the  judgment  should  be  afflrmed.  Power 
was  a  mere  servant  of  the  plow  ccnnpany. 
He  oourt  finds  tha-t  one  Dsnveon  was  its  vice 
president,  and  engaged  in  the  management 
of  its  affairs.  Wh^er  sui^  an  executive 
officer  would  be  liable  in  such  a  case  as  this, 
we  need  not  con»ider.  The  court  finds  that 
Power  "was  duly  appointed  general  man- 
ager," but  this  does  not  sbcnr  that  be  was 
anything  more  than  a  mere  servant.  In  con- 
templation of  law,  aucb  a  servant  has  no  pos- 


llabls  to  an  action  of  replevin  Oieretor.     Berg- 
hoir  V.  McDonald.  8T  Ind.  946. 

BepleviD  Ilea  assliiH  the  ssent  of  in  exprgM 
companj  fDr  propert;  transporteil  by  the  com- 
pany which  Is  In  his  possessloD  after  tmder  ol 
the  proper  charEc^  althoucb  by  order  of  th« 
company  he  la  reQQlred  to  collect  a  laigsr 
amoant.  Bveleth  v.  Blossom,  M  Ue.  447,  03 
Acs.  Dec;  BBS. 

IV.    OOHVWSlOlt, 


a.  Aatney  no  defent*. 


T  agent  m«I- 


The  mere  (act  that  a  serru 
dies  with  propertj  of  s  third 
Itself  aundent  to  render  bim  gallty  of  conver- 
sion because  his  sets  may  not  In  law  amount  to 
a  oonveralon.  The  rule  seems  to  be  that  to  be 
fuUty  be  mnat  In  fact  ssalat  bis  prlnclpsl  In 
the  coKTenloD,  altber  by  ■sslstlng  In  acta  vhlch 
of  tbcmaelYes  amount  to  ■  coiiTenlon,  or  by 
aiding  In  the  dlspoaltlon  of  the  property  so 
that  It  la  placed  beyond  tbe  reach  of  tb«  tnw 

It  Is  well  settled  Chat  II  the  acta  la  fact  con- 
Btltule  a  converalon  the  eilatence  of  the  agency 
Win  not  ablald  the  agent  from  liability. 

That  one  guilty  of  eoDTeralon  acted  tor  aa- 
Other  Is  no  defense  to  an  action  of  trover  against 
bIm.     Barton  v.  Wllley,  2  W.  N.  C.  1ST. 

When  one  who  baa  taken  possessloD  of  prop- 
erty, and  carried  It  away,  la  Sued  for  conTer- 
slon,  he  cannot  luatlfy  the  wroogtul  taking  on 
the  gronnd  that  he  was  acting  for  someone  else. 
Shilling  T.  Sbllllng   (Tei.  Civ.  App.)   BS  8.  W. 

One  who  Interfere*  with  personal  property 
not  his  own  at  the  Instance  and  request  or  by 
anthorlty  of  another  wbo  la  cot  tbe  owner  of 
the  property  or  authorized  to  act  ia  a  wrong- 
doer, and  as  auch  liable  to  the  owner  of  the 
propertr  for  bla  wrongful  act.  Cook  v.  Uon- 
roe.  4B  Neb.  S49,  63  N.  W.  SOO. 

There  are  no  acceisorlea  In  converalon.  all 
are  prlnclpala :  and  every  person  who  kooirlng- 
Ij  alda  add  abets  another  In  the  converalon  of 
the  property  of  a  third  peraoQ  renders  blmaelf 
lisble  to  such  third  person  lor  the  value  of  the 
property  ao  converted.  D.  M.  Osborne  Co.  t. 
Piano  Mfg.  Co.  SI  Neb.  B02.  TO  N.  W.  1124 ; 
-.  Campbell  Commlaalon  Co.  M  Neb.  60, 


I  N.   ' 


.  8S8. 


That  one  acta  a*  agent  for  another  In  tbe 
DooveralOD  of  grain  will  not  protect  bIm  from 
liability  for  his  act.  Shearer  v.  Eraas,  89  Ind. 
400. 

One  cliarged  with  the  onlawfal  selsare  end 
iniDTeralon  of  personal  property  eawiot  escape 
50  h.  R.  A. 


liability  therefor  upon  the  ground  that  he  acted 
merely  aa  agent  for  another,  Warder-Buahnall 
*  Q.  Co.  T.  Harrta,  81  Iowa.  IBS,  4S  N.  W.  850. 

One  who  la  present  st  a  tortious  taking  ot 
chatteta  directing  and  assisting  therein,  Is  li- 
able for  a  cODVerslon,  althoogh  he  acted  aa 
agent  for  a  third  person.  McPartland  v.  Read, 
11  Allen,  231. 

One  who  removes  property  from  Uis  place 
where  tbe  owner  left  It  to  a  hoase  occupied  by 
hlmaelf  and  wife,  and  uses  It  In  their  bouse- 
keeplng,  la  liable  tor  Its  converalon,  altboagb 
be  removed  it  aa  agent  for  his  wife,  and  dis- 
claimed all  right  to  It  himself.  Edgerly  v. 
Whalsn,  106  Mass.  307. 

An  sgent  who  knowingly  alda  a  trastee  in 
making  or  procuring  a  converslan  of  abarea  of 
atock  In  a  corporation  Is  liable  for  the  toss  to 
the  cetluft  qtt«  tnut,  although  he  acted  without 
beneflt  or  profit  to  hlmsell.'  Caalklna  v.  Hem- 
pblB  Gaslight  Co,  66  Tenu.  688,  4  S.  W.  287. 

Agents  of  a  Isndowner,  who  conrert  a  check 
given  by  the  tenant  for  reot  which  Is  alleged 
to  have  been  lost  and  another  one  substUuted 
for  It,  cannot  defeat  an  action  agalnat  them  for 
coaver>l<Ki  on  the  ground  that  they  acted  for 
the  principal.  Hayer  t.  KUpatrlck,  T  UIic. 
088.  28  N.  Y.  Supp.  14S. 

Where  a  clerk  who  knew  that  his  msster's 
debtor  liad  misappropriated  a  note  for  payment 
of  bis  debt  to  the  employer,  peralata  In  Insisting 
that  he  has  carried  It  to  tbe  dAtor's  account 
and  In  refusing  to  return  It,  be  will  be  liable  In 
trover  lor  Its  conversion.  Cranch  v.  White, 
1  BIng.  N.  C.  414.  6  Car.  *  P.  TOT,  1  Scott,  814. 

An  agent  Is  liable  lu  trover  for  a  converalon 
to  wlilch  he  la  a  party,  although  It  be  tor  the 
beneflt  of  his  prlncipaL  Davles  v.  Vernon,  9 
q.   B.   443. 

Where  the  acta  actoally  constitute  converalon 
tbo  agent'a  good  faith  will  not  shield  bIm  from 
liability. 

A  servant  may  tw  charged  In  trover  tboogb 

the  conversion  be  done  by  bloi,  however  tnuo- 

tly,  for  the  beneDt  of  hla  master.     Porter  v. 


Thon 


I,  23  U 


.  467. 


agent  who,  for  and  In  behalf  of  bis  prin- 
cipal, takes  the  property  of  another  without  the 
letter's  consent,  la  gntltj  of  a  converslan,  al- 
tbniigb,  being  Ignorant  of  tbe  true  owner's 
title,  the  agent  may  act  In  perfect  good  faith. 
Miller  V.  Wilaon.  08  Qs.  BOT.  ZB  3.  B.  ST8. 

One  who  as  agent  Intermeddles  with  the 
properly  ot  another  la  itullty  of  converalon  It 
It  wonld  faave  been  such  had  bis  principal  re- 
ceived It :  although  he  waa  Ignorant  at  the  time 
of  the  title  of  the  true  owner,  and  has  parted 
with  the  posaesslon  to  his  prlncipaL     lit*  v. 
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KOT.. 


acMkMi  of  or  tiUe  to  his  mutw'a  property, 
Mtd,  U  It  wia  WTODgfuJy  taken  kwmy  from 
him,  he  conld  not  iDaJntrai  either  rcipleviii 
or  trover  for  it  Wall^  B«pl.  IS  llfi, 
644;  2fl  Am.  k  Eag.  Euc  Iaw,  p.  74B,  A 
•erruit  ma,^  be  a  joint  treepsueT  or  a.  joint 
tortfeasor  m  muieting  hi*  maater  in  t*^"g 
the  good*  wTongfnllT,  but  the  Mmnt  la  not 
liable  for  merely  holding  and  refualng  to  de- 
liver up  Koods  received  if  him  from  hi*  m«»- 
ter,  and  held  by  him  under  the  master'!  or- 
deri.  WgIIb,  Replevin.  |  144.  See  also  Mo- 
Lennan  v.  Hinneapolit  i  S.  Elevator  Co.  67 
Hinn.  317,  59  N.  W.  628.  The  aervsat  is  not 
even  a  proper  party  defendant  in  such  a  caae. 
Welts,  Bepl.  |  144.  The  servanU  of 
the  party  in  possession  need  not  be  made 
parties  defendant  in  an  action  of  eject- 
ment or  forcible  entry  (Barley  v.  Sternberg, 
34  Minn.  470,  2S  N.  W.  602),  and  may  be 
removed  from  the  premises  in  executing  a 
writ  of  possession,  though  not  made  pui^ies 
or  named  in  the    writ   (2    Freeman,  Execu- 


tioiM,  |47S).  If,  whUe  the  tS,000  waa  atm 
OB  deposit,  and  Power,  as  such  aervant,  had 
the  eustoi^  of  the  oertiftcate  of  deposit, 
plaintiS  bad  brought  its  action  against  him 
alone  to  have  a  trust  declared  in  its  favor 
upon  such  certificate,  we  are  dearly  of  the 
opinion  that  the  action  oould  not  be  main- 
tained. It  would  be  useless  to  bring  sucii 
an  action,  nw  plow  company  might  dia- 
charge  Power  the  next  day  after  the  action 
was  commenced.  Hereafter  bis  relations 
to  the  certificate  of  deposit  would  be  the  same 
u  those  of  any  other  stranger,  and  tha  action 
must  necessarily  b«  aborUT&  If  plaintitf 
oould  not  maintain  such  an  action  against 
Power  while  the  alleged  trust  fund  waa  so  on 
deposit,  it  cannot  maintain  this  action  now, 
after  the  trust  fund  has  been  distributed  in 
payment  of  the  debts  of  the  plow  OMnpany. 
Judgmeiu  affirmed. 

Bnek,  J„  absent,  took  no  parL 


HsthewB,  10  Ala.  eSS,  44  Am.  Dec  498;  Fee- 
mlntor  t.  Kelly,  18  Ala.  Tie,  M  Am.  Dee.  ITT. 

In  eoDUict  with  tbe  abovs  doctrloe  [s  tbe 
earlr  Bngllib  case  af  Ulres  v.  BolAa^,  3  Hod. 
343.  In  thai  case  It  appeared  Chat  In  conse- 
quence of  a  coutroTeraj  over  the  title  to  sonie 
sheep,  replevin  was  broaght  to  recover  Iheir 
poueaslon,  and  defendant,  bj  command  ot  the 
plaintiff  In  tbe  replevin  nit,  assisted  the  of- 
bcers  In  driving  [he  sheep  to  the  plaintiff's 
pasture.  DetendanC  wss  held  not  liable  In 
trover  parti;  npon  Che  Kroond  that  tbe  ibeep 
were  In  the  cnitody  of  tbe  Isw :  but  the  court 
ssld  the  BctloD  will  not  He  ecBlnst  the  servant, 
tor.  It  being  In  obedience  to  the  tnaater'i  eom- 
maud,  thoush  he  bad  no  title  yet  ■hsil  he  be 
eicused.  And  thti  rulinK  would  extend  to  all 
cases  where  tbe  master's  command  was  not  to 
do  an  apparent  wron^ ;  for  If  tbe  maatcr'e  aaaa 
depend  upon  a  title,  be  It  true  or  (slss,  it  Is 
uioDsb  to  excuse  the  servant;  tor  otberwlse  It 
would  b*  a  mlachlevotii  thine  I'  a  servant  upon 
all  oeeasloDS  must  be  sstlided  with  bis  msster's 
title  and  right  before  be  will  obey  hie  eom- 
mauda  Bat  tbe  servsnt  annot  plead  tbe  com- 
mand of  tbe  master  in  bar  of  a  trespasa  Tbe 
Jury  having  failed  to  find  a  conversion,  the 
eoorl  said  It  waald  not  intend  one^  becanss.  If 
tbe  conversion  was  to  the  nse  of  tbe  master, 
there  Is  no  fall  for  this  action  to  be  brought 
against  defendant,  but  It  oogbt  to  be  broaght 
against  tbe  master. 

It  will  b«  noted  that  In  thst  esse  tbe  Jury 
refosed  to  Dud  a  conversion,  and  that,  together 
with  tbe  other  elemuits  In  tbe  caae,  makes  tbe 
argument  of  the  court  ol  little  weight  In  tbe 
light  of  later  decision*  It  Would  leem  that  bad 
Dothing  sppeared  further  thsn  tbat  at  bli  maa- 
tei'i  command  defendant  ssaisted  In  tsking 
Bbeep  from  their  owner's  pasture  to  his  master'a 
without  authority  of  the  owner,  defendant  could 
not  ahleld  himself  from  liability  to  suit. 

In  Arthur  v.  BaJcb,  3S  N.  H.  IST.  it  Is  said 
It  was  formerl;  held  tbat  wbere  goods  were 
converted  by  a  servant  at  tbe  command  or  by 
tba  direction  ot  bis  maiter  no  action  woolA  lie 
against  tbe  servant,  citing  HIrea  v.  Bolebay,  3 
Uod.  34!!.     But  tbat  tbli  doctrine  Is  no  longei 


to  b 


1  that  c 


e  it  1 


tield 


that  unless  tber*  Is  evidence 

servant    wltb    the   transaction,    he    canui 

In  Berry  T.  Tantriea  13  Berg.  A  R.  86,  n  is  ; 
ssld  tha  law  Is  well  laid  down  In  Ulrei  v.  Bole-  [ 
bay.  that  tpovsr  cannot  be  maintained  against 


■  servant  who  has  acted  by  his  master'a  com- 
mand. Dnleis  It  were  to  do  an  apparent  wrong. 
And  tbat  where  the  master's  cause  depends  on 
a  title,  as  where  the  command  ii  given  onder 
tbe  color  of  a  writ  whether  vslid  or  not,  a  serv- 
ant will  be  eicuead,  for  It  woald  be  unreason- 
able to  require  bim  to  scratiniie  the  master's 
title  and  thus  make  him  In  all  eases  act  at  his 
peril. 

Where  a  servant  bad  driven  a  borse  from  tbe 
highway  into  his  master's  pasture  to  prevent 
its  getting  into  plowed  flelds.  and  afterwards 
turned  R  back  Into  the  highway  by  direction  of 
the  master,  ha  was  held  not  gnilty  of  conver- 
sion, Mnoe  he  could  not  keep  tbe  borse  on  tbe 
msstcr'*  land  without  hi*  consent,  and  his  turn- 
ing it  into  the  highway  Is  an  act  which  be  eoold 
not  prevant.  Wilson  v.  UcLaughlln,  107  Masa 
UT. 

Where  tha  acceptor  of  a  bill  ot  exchange  bad 
become  bankrupt,  and  the  bolder  intrusted  tb* 
bill  to  the  drawer  to  obtain  tbe  iXvidands  upca 
It  when  It  waa  overdue  and  having  all  indorss- 
ments  struck  out  so  that  the  drawer  was  appar- 
ently the  owner  of  It,  It  waa  held  tbat  bis  at- 
torney wbo  represented  bim  In  tbe  composition 
proceeding  was  not  a  wrongdoer  In  including 
tbe  amount  of  tb*  bill  In  a  note  representing  s 
number  of  claims  against  the  bankrupt,  and  In 
retaining  a  portion  of  tbe  proceeda  to  relmbnrss 
himself  for  advances  made  to  the  drawer  so 
thst  he  could  be  mads  answerable  to  tbe  owner 
of  tbe  bill-  One  of  tbe  Judges  say*  that  an 
overdue  bill  ol  exchange  In  the  bands  ot  tha 
drawer,  who  Is  apparent  owner,  annot  be 
treated  like  ahorse  or  other  chattel  In  tbe  bands 
of  one  who  ia  not  tbe  owner.  Another  Judge 
says  tbat  the  agent  did  no  more  than  could 
have  been  done  by  tha  principal,  ao  that  there 
waa  no  liability.  Bymonds  v.  Atkinson,  1 
Hurlst.  4  N.  14S,  80  L.  J-  Eieb-  N.  B.  81S. 
b-  Hers  defMwit  tettX  agent. 

Tbe  mere  fact  that  tbe  property  has  base 
placed  in  the  custody  of  the  sg«it,  and  tbat 
be  baa  returned  It  to  the  principal,  I*  not  anS- 
cient  to  bold  bim  for  conversion-  Bnt  I^  after 
receiving  notice  of  tbe  tblid  person's  claim,  bs 
persists  in  recognlilng  his  principal's  title, 
he  SL'ta  St  hia  peril,  for  then  be  intelliguitly 
chaoses  his  course,  and  be  cannot  shield  hla- 
selt  It  the  tlUe  ot  hU  princlval  falla  HU  safe 
course  under  such  drcumatancee  la  to  r«(inlra 
the  settlement  ot  the  title  by  the  courts  before 
be  recognises  either  claim. 
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Ob*  iAo,  koowliig  uiother  hai  do  title  to 
Boodit  i«c<lT«i  tbem  Into  Ha  cnitody,  li  not 
jnllty  of  conTerilon  by  merely  permlttlnp  the 
one  from  whom  he  receWed  them  to  retake 
thpm.      Lorlng  t.  Mulcaby,  3  Allen,  576. 

In  National  Hercanllle  Bank  t.  Bymlll,  44 
L.  T.  N.  S.  767,  thlB  can  la  atated:  Take  the 
case  ot  a  man  who  steal  a  a  portmanteaa  and 
take*  It  to  the  cloak  room  at  a  railway  station, 
and  atterwirdi  retatna  with  tbe  ticket  and  aaki 
to  have  the  portinaQteau  twek.  In  mch  eaae 
«*  that  Boppoae  the  •erraata  of  the  railway 
company  at  the  cloak  room  deliver  the  portman- 
t«BD  to  the  tblet.  cu  It  be  contended  for  a 
moment  that  an  action  for  the  conrerslan  of 
the  portmanteau  would  He  a^nat  the  railway 
company  t 

Where  an  aTt)ltiator  waa  aonght  to  be  held 
Hable  for  wrongfal  payment  of  money  which 
bad  been  placed  In  bla  hands,  the  court  said  It 
la  ohvloue  that  much  Inconvenience  and  ob- 
■traction  ot  bailneaa  might  take  place  If  one 
who  Is  made  a  gratuitous  channel  of  convey- 
ance or  delivery  shall  be  answerable  for  prop- 
erty pasalDg  through  his  hands  nnder  circum- 
stances which  lead  to  no  ■naplclon  that  the 
tranafer  may  not  be  made  lawfully  and  wtth- 
ODt  Injury  to  the  right  of  any  third  person. 
Tope  V.  Bockln.  7  Bam.  *  C.  101,  »  Dowl.  *  B. 
881. 

One  who  deal*  with  good*  at  tbe  reqaest  of 
tbe  person  who  has  the  actual  cnstody  of  them 
la  bona  Ode  belief  that  tbe  custodian  Is  the  true 
owner  or  has  the  anthorlty  of  tbe  tme  owner 
■boDld  be  excused  for  wbat  be  does  If  the  act 
la  of  snch  a  nature  as  wonid  be  excused  If  done 
by  the  authority  of  the  peraon  In  possession. 
If  he  was  a  flnder  of  the  goods  or  intmated  with 
tbelr  eaatody.  Thus,  a  warebouseman  with 
whom  goods  have  been  deposited  Is  guilty  ot  no 
eonTerslon  by  keeping  them,  or  restoring  them 
to  the  person  who  deposited  them  with  bim, 
tbongh  that  persin  turned  oat  to  have  bad  no 
anthorlty  from  the  true  owner.  Ho II Ins  v. 
Fowler,  L.  K.  7  B.  L.  TS7.  44  Ii.  J.  Q.  R  N.  El. 
109.  88  I*  T.  K.  8,  78. 

Brett,  J.,  saya  the  tme  portion  as  to  posses- 
sion and  detention  and  aaportaclon  la  that  a 
possession  or  detention  which  Is  a  mere  ccstody 
or  mere  ■q>itftaitIon  made  without  reference  to 
the  question  of  the  property  In  good*  or  chat- 
tels, ll  not  a  conversion. 

If  a  bailee,  asserting  no  title  tn  himself.  In 
good  faith  restores  the  property  to  the  bailor 
In  accordance  with  the  terms  of  the  bailment 
before  he  Is  notlQed  that  the  true  owner  will 
look  to  blm  tor  It,  no  action  wilt  He  asalnst 
him  either  (or  the  prc^erty  or  Its  valne.  Nel- 
son V.  Iverson,  17  Ala.  319. 

A  creditor's  receiving  property  from  his 
debtor  *a  security  for  his  debt,  and  then  restor- 
ing it  to  him  to  permit  him  to  sell  It  and  pay 
his  debt  with  tbe  proceeds,  will  not  amoant  to 
a  cmveralon  In  case  the  property  belongs  to  a 
tbird  peraon.     Leonard  v.  Tldd.  3  Met.  e. 

If  a  bailee  Intmated  with  possession  merely 
transfer  the  posseialon  according  to  the  d1- 
rectlona  of  tbe  person  from  whom  he  received 
the  property,  without  notice  of  any  better  title 
and  without  nndertaking  to  convey  any  title, 
he  will  not  be  gnltly  of  conversion.  Parker  v. 
Lombard,  100  Uaia  405. 

The  refnsal  of  a  servant  to  deliver  goods  In- 
trusted to  him  by  his  employer  on  a  demand 
made  fay  a  stranger  la  not  snfflclent  evidence  of 
cottveralon  In  an  action  agalcat  tbe  servant. 
lloimt  V.  Derlck.  C  Hltl,  458. 

In  Alexander  v.  Bonthey,  It  Bam.  *  AM.  247, 
where  a  servant  of  an  Inaarance  company  re- 
fnaed  to  deliver  some  goods  which  bad  been 
placed  by  tbe  company  In  a  warebouae  nnder 
bla  control  wlthont  anthorlty  from  the  com- 
iOL.  B.  A. 


pany.  he  was  held  not  gnilty  ot  conversion  bo- 
cause  the  refnial  was  reasonable,  and  thereton 
did  not  show  a  conversion. 

It  A  depOBlta  goods  with  B  and  sells  them  to 
C,  nfler  which  be  directs  their  delivery  to  D^ 
which  B  does,  B  will  not  be  guilty  of  eonveralon 
becaose  when  he  obtained  the  goods  A  bsd  the 
legal  title  to  them,  and  B  was  entitled  to  obey 
bla  dlrectlona  aa  to  the  disposition  of  them. 
3axby  V.  Wynne.  Starkle,  Kv.  848.  8d  ed.  1180. 

This  mie  may  posalbly  Justify  a  New  Mexico 
decision  to  tbe  effect  that  an  agent  of  a  defend- 
ant in  replevin,  who  has  wrongfully  obtained 
a  writ  of  restltotlon  for  the  property  after  the 
plaintiff  baa  made  satisfaction  lor  the  taking, 
so  that  the  title  passed  to  blm,  will  not.  In  case 
he  receives  the  chattel  from  the  sheriff,  who 
takes  it  beyond  the  plalntllTa  reach,  be  liable 
In  trover  If  he  did  not  know  that  tbe  execution 
ot  the  writ  was  wrongful.  Arcblbeqne  v. 
Mlera,  1  N.  U.  419. 

The  decision  Is  apparently  placed  by  the  conrt 
more  upon  the  gtxiand  of  good  fsltb  on  the 
agent's  part  than  npon  that  ot  paaalve  cuatody. 
The  autbaiitles  cited  aupro  hold,  however,  that 
the  agent's  good  faith  I*  not  suIBclent. 

A  servant  who  has  received  a  diattel  from 
hli  principal  may  retain  It  until  he  has  con- 
sulted his  master;  bnt  It  after  c(»tsultatlon, 
be  relies  on  the  master's  title,  and  refuses  to  de- 
liver It  to  ths  demanding  owner,  he  la  guilty  of 
eonvarskin.  Singer  Mfg.  Co.  v.  King,  14  B.  I. 
Sll. 

If  one  who  takes  goods  to  sell  for  another 
refnaes  to  disclose  his  principal  upon  ascer- 
taining that  the  goods  are  stolen  be  will  be 
liable  for  conversion.  Thum  v.  Flah,  13  W.  N, 
C.  04. 

An  agent  of  a  railroad  company,  who  under 
the  orders  of  bis  superior  oOlcer  refuses  to  de- 
Hver  goods  upon  the  order  of  s  cooslgnse  uu- 
der  such  circumstances  as  to  amount  to  a  eon- 
Terslon, will  be  personally  liable  therefor.  Bl- 
more  v.  Brooks,  6  Belsk.  4B. 

A  bailee  who  undertakes  to  retain  tbe  goods 
for  the  bailor  must  stand  or  fall  on  his  title. 
Wilson  V.  Anderton.  1  Bam.  A  Ad.  450. 

An  agent  who  turns  over  the  property  to  bis 
principal  after  be  knows  that  the  latter  has  no 
title  to  It  will  be  liable  tor  conversltm.  Powell 
V.  noyland,  6  Bxch.  67,  20  L.  J.  Exch.  N.  B.  83. 

If  one  with  whom  a  horse  has  been  placed 
for  sale  nfuses  to  deliver  It  to  another,  claim- 
ing that  It  had  been  stolen  from  him,  be  may 
be  held  liable  for  conversion.  Lee  v.  Robinson, 
18  C.  B.  699,  3  Jnr.  N.  B.  109S,  US  L.  J.  C.  P. 
N.  8.  349. 

Trover  will  lie  against  an  agent  who,  hav- 
ing been  placed  In  possession  of  goods  by  hi* 
principal,  retuaes  to  deliver  them  to  the  right- 
ful owner  without  hie  prinelpal'e  direction. 
Wllaon  V.  Anderton,  1  Bam.  *  Ad.  450. 

Where  goods  which  bad  been  selaed  under  exe- 
cution were  lodged  w4tb  defendant,  who,  upon 
demand  made  for  them  by  the  true  owner,  r». 
fused  to  give  them  op  upon  the  ground  that  ahe 
had  been  lademnlBed  by  the  execution  creditor, 
she  was  held  liable  In  trover.  Catterall  v.  Ken- 
yon,  e  Q.  B.  310.  6  Jnr.  607,  2  Gale  ft  D.  546. 

An  agent  may  be  liable  In  trover  for  banding   ' 
bills  which  he  has  wrongfully  obtained  tor  his 
principal  to  him  after  receiving  notice  that  the 
principal  ha*  no  right  to  them.     Powell  v.  Hoy- 
land,  6  Exch.  67,  20  L.  J.  Exch.  N.  B.  82. 

There  Is  a  Georgia  case  which  appeara  to  be 
out  of  tine  witb  the  authorities  and  with  true 
principle  upon  this  question. 

An  agent  wbo  has  obtained  po**e*slon  of  a 
promissory  note  will  not  be  guilty  of  conversloD 
In  merely  reatoring  It  to  bis  principal,  and  In 
refusing  to  deliver  It  to  one  claiming  to  be  tbe 
true  owner  upon  the  ground  that  bis  purpose 


HlHMaiTA  SCFHEHB  COUBT. 


[•  to  M  ttitora  tt.     Wuido  Phoi[>hmte  Co.  t. 
Parker,  BS  <]a.  414,  21  S.  B.  B8. 

Some  uncertainty  wemB  Co  ba*e  been  tbrowa 
Into  the  law  upon  tbli  question  br  abrLdEment* 
et  an  early  English  csie. 

Bolle  in  his  abridgment  nyi :  If  mj  bailee 
deliver  to  me  again  he  1*  not  cbarKeable  to  ' 
en  wbo  have  a  rl|ht  to  the  thins.  Bolle.  Abr. 
607,  t,  7. 

Pltzbertiert  erldentlj  drewlng  hU  law  tcom 
tbe  same  source,  although  he  doea  not  cite  any 
■utborLtr,  atatei  the  rule  aa  lollowi :  If  ■ 
man  have  goods  dellTered  to  blm  to  deliver  over 
to  BDOtbei,  and  afterward  a  a  writ  o(  detinue 
!•  brought  against  hJm  bj  him  who  bad  right 
nntD  tbe  good* :  now  1(  tbe  defendant  depend- 
ing the  action  deliver  the  goods  over  to  whom 
tbej  were  balled  far  blm  to  deliver  the  same  li 
a  good  bar  to  the  action  became  be  hath  deliv- 
ered them  according  to  the  bailment  made  onto 
blm.      F-ltih.  N.  B.  1S8  M. 

Attd  Bacon  combine*  the  mlei  aa  laid  down 
by  Roll*  and  Fltsherbert  Into  tbe  following: 
If  I  deliver  goods  to  B,  and  C  that  halb  right 
demands  them  of  blm,  and  B  before  or  pending 
the  action  deliver  over  the  goods  to  me,  there 
is  a  good  bar  to  the  action  of  C  brought  against 
B ;  for  If  B  hatb  andertakeu  to  deliver  Che 
goods  bad  to  me  ha  should  not  be  chargeable 
tor  tbe  performance  of  the  undertaking,  for  B 
that  Is  trusted  wlcb  my  possession  shall  not 
remove  or  alter  my  possession,  and  therefore 
sball  not  tM  put  to  answer  for  that  to  which 
the  law  obliges  blm.  Bacon's  Abr.  BaUmmt, 
D.  p.  ei8. 

Those  statement*  of  the  law  are  sll  based 
OD  a  caaa  In  7  Hen.  TI.,  22,  pi.  S,  which  hard- 
ly seems  to  warrant  the  statcmanC*  made  by 
Ii'llEherbert  and  Bacon. 

It  wHi  a  case  of  detlnae,  ttronght  against  one 
who  pleaded  a  dndlng,  waiving  claim,  and  also 
pleaded  that  other  writs  of  detlnoe  ware  pend- 
ing against  him  without  this,  that  the  goods 
were  ballad  to  him,  and  prayed  an  InterplMder. 
It  wa*  objected  that  he  bad  traversed  tbe  bail- 
ment and  Dot  the  detinue,  and  therefore  hs 
ShoQld  respond  to  the  writ.  But  It  was  said 
that  If  yon  balled  the  property  to  blm  be  was 
chargeable  to  you.  and  against  him  tbe  property 
was  In  you,  and  If  other*  brought  writs  sgalnst 
him  be  should  acknowledge  that  the  property  1* 
In  yon,  and  say  to  the  others  that  be  did  not 
detain  the  goods :  wbereas  If  there  was  no  e>- 
topp^  In  favor  of  either  claimant  by  a  bailment 
bnt  poBBBBSlon  came  to  b4ni  by  fortune,  and  he 
claimed  nothing  In  the  property,  he  shoold  plead 
In  bar  the  former  writ  pending,  and  pray  an 
Interpleader  that  Che  claimants  might  estati- 
11*  their  respective  rights.  T  Hen.  VI.  32,  pi. 
1. 

Mow  all  that  that  caae  decides  Is  that,  as 
against  Che  bailor  suing  In  detinue,  the  bailee 
cannot  plead  the  peadency  of  other  suits 
sgalnat  blm,  and  compel  his  bailor  to  establish 
bis  claim  in  an  Interpleader  suit.  Nothing  Is 
determined  as  to  the  right  of  the  bailee  to  aet 
up  a  redelivery  of  the  property  a*  a  def«i*a 
to  a  suit  by  a  third  person  for  coQVeralon  of  the 
property.  Battling  right*  based  on  the  bail- 
ment contract  certainly  alToTd*  little  solid 
ground  for  a  statemeDt  of  the  law  governing 
the  rights  of  third  persons  against  tbe  bailee. 
In  fact  the  very  contrvct  of  bailment  might 
be  BQCh  that  oompllanee  with  Its  terms  wonld 
of  necessity  Involve  ■  conversion  whicb  would 
render  the  bailee  liable  to  the  true  owner.  The 
question  bow  far  the  case  In  7  Hen.  TI.  repre- 
sents the  present  law  with  reference  to  tbe 
right  of  the  bailee  to  compel  the  bailor  to  In- 
terplead when  he  soes  In  detinue  I*  not  wlibin 
the  acope  of  tbl*  not*. 
BO  L.  R.  A. 


e.  lf*re  trwuporlaMon  by  a 
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property.  One  Is  that  of  a  common  carrier 
wbo  1*  not  guilty  of  conversion  In  transport- 
ing property  delivered  to  him  for  that  purpose. 
The  other  Is  that  of  one  who  receive*  property 
from  one  In  po**esilon,  transports  It,  and  re- 
tuma  It  to  him  without  notice  of  tb*  eUUm*  of 
a  third  person. 

The  trade  of  a  common  carrier  Is  one  of  s 
few  oecnpatloQ*  which  the  person  nrrylng  It 
on  Is  bound  by  law  to  eisrclse  opoo  the  reqnlre- 
ment  of  a  person  bringing  blm  goods  Co  t>e  car 
rled.  and  It  would  be  unjust  that  he  should  be 
bound  by  the  law  to  do  an  act  which  the  law. 
In  the  event  of  the  peraon  fringing  tbe  goods 
not  being  tbe  owner,  declared  to  be  an  unlawful 
act.  It  baa  therefore  been  deemed  that  the 
carrying  of  goods  from  termlnua  to  termlnos 
upon  the  requirement  of  a  person  wrongfully 
lu  possessloh  of  them  1*  not  a  conversion.  Fow- 
ler V.  Holllns,  L.  it.  T  Q.  B.  816,  41  L.  J.  Q.  R 
N.  B.  277,  21  L.  T.  N.  B.  168,  20  Week.  Bep. 
868. 

to  accordance  wltb  that  principle.  It  was 
held  that  where  brokera  to  whom  property  was 
consigned  for  sale  pledged  It  with  a  third  per- 
son, and  trover  was  brought  against  sneb  third 
person  and  a  packer  wbo  had  shipped  the  goods. 
It  was  held  that  the  latter  was  not  liable,  and 
upon  It*  being  Insisted  that  be  was  not  relieved 
from  liability  on  the  ground  of  being  a  servant. 
the  court  said:  "I  am  of  opinion  that  the 
course  of  trade  In  this  Instance  famlshe*  an 
ezceptlm  to  tbe  geosiat  rule.  The  distinc- 
tion betw«*n  thia  case  and  that  of  a  aervaaC  Is 
that  here  there  Is  public  employment."  GreMi- 
waj  V.  risber.  1  Car.  *  P.  190. 

Some  cose*  add  the  gnallSeatlon  of  Ignorance 
of  eonflletltig  claim*,  even  In  eaas  of  eomnon 

A  carrier  1*  not  guilty  of  eon  version  for 
merely  receiving  property  from  one  not  rtgbC- 
folly  entitled  to  the  posaesslon  and  icCIng  a* 
a  mere  conduit  delivering  It  In  pursuance  of 
th«  bailment.  If  tbl*  1*  done  In  Ignorance  of 
Che  rlgbCs  of  the  true  owner.  Hanson  v.  Jacob. 
08  l£a.  331,  6  8.  W,  248. 

A  common  carrier  wbo  removes  goods  from 
the  owner's  place  of  deposit  nnder  th*  direction 
of  another  person  in  apparent  control  and  able 
Immediately  to  aaaume  the  actual  custody  of 
them,  and  delivers  them  to  such  person,  Is  not 
liable  to  tbe  owner  for  their  eonveralon.  Qnr- 
ley  V.  Armstead.  14S  Uaaa.  267,  3  L.  B.  A.  80. 
IB  N.  B.  8SB.  The  court  says  tbs  act  of  remov 
lug  goods  by  direction  of  tbe  wrong  posseseor 
of  them  !■  sn  act  In  derogation  of  the  title  of 
the  rightful  owner;  bnt  the  person  doing  this 
honestly  Is  protected  because  frcan  the  actual 
posseealon  he  I*  Justlfled  In  believing  the  posees- 
aor  to  be  the  trns  owner.  Tbe  court  further 
says  the  common  carrier  I*  obliged  to  trans 
port  property  tendered  to  him  at  a  snltable  time 
and  place.  His  means  of  ascertaining  the  trnt 
title  of  the  freight  confided  to  him  Is  of  neeet- 
sltT  limited.  Be  must  Judgs  o(  this  a*  It  Is 
fairly  made  to  appear. 

A  teamster  1*  not  guilty  of  conversion  by 
moving  goods  from  one  place  to  another  at  the 
Instance  of  the  mortgagor,  althou^  forbidden 
to  do  so  by  the  mortgagee,  and  the  mortgage 
provldea  that  they  Shall  not  be  moved  without 
the  mortgagee's  consent.  H«te*lf  v.  Mcl«agb- 
lln,  123  Usss.  84, 

If  the  owner  has  parted  with  the  prisnfssliis 
of  property  to  a  fraudulent  pnrchsser.  be  can- 
not maintain  CrespeB*  against  a  csrCmas  who 
move*  It  at  the  reque*t  of  the  ] 
U'Carty  v.  VIckery,  12  John*.  841 
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And  that  esM  was  rteotaimH  la  Barntt  *. 
WmtoI.  S  Btll,  S48. 

Wber*  •  aarTMit  wm  «D«d  in  trover  for  eon- 
TMilon  at  a  Snta  wblch  be  had  obtilnad  from 
^alotur  (or  bla  maatar'a  loipectlon,  and  wbicb 
waa  not  rctnmad.  It  waa  bald  tbit  the  master 
waa  a  competent  wltneai  Co  tbow  tbat  be  aa- 
tborlacd  tha  obtalulng  of  tb<  flute,  the  chief 
Juatlce  aylas  tbat  II  be  aothorlaed  the  dellTSry 
o(  the  meauga  wblch  waa  In  tact  dellTered  tba 
plalalllT  could  not  recoTar  from  the  aerrant. 
Grjila  T.  Davlei,  2  Bam.  A  Ad.  &14. 

Wbere  a  mortsaear  in  acloaJ  poiaeulon  of 
tbe  moitgaged  propeitT  makei  an  Illegal  nUe 
of  it  to  a  tbird  paraon,  a  aerrant  of  tb«  par- 
chaarr,  wbo  maralT  caiclaa  tba  propertr  (rom 
tba  pia«  of  M.ie  to  tbe  pnrcliaau'a  ahop  with- 
ODt  an]'  iinowledge  of  tbe  elairoa  apon  It  bj 
Ihe  mortgagee,  will  not  be  lialile  In  trover.  Tha 
court  aaja  wben  gooda  come  to  the  poneealon 
of  a  person  bj  deliver;  be  la  not  liable  In  trover 
for  tbem  without  prool  ol  a  tortloua  act.  The 
reception  of  tbem  b;  delivery  from  one  wbom 
be  la  entitled  to  regard  aa  tba  owner,  and  tbe 
convcTSDee  tma  blm  to  anotbei  to  wbom  tba; 
are  aent,  are  not  lartlooa  acta  Burdltt  v. 
nuni,  25  He.  419,  43  Am.  Dec.  28B. 

Where  a  mortgagor  of  properly  la  left  in  poa- 
aeaalon  of  It,  and  asBlgoa  it  to  ■  third  peraon 
lor  the  purpoae  of  removing  It  out  of  tba  atata, 
one  who  merelr  aaalata  Id  carrying  a  portion  ot 
tbe  property  and  dellterliag  to  tbe  aaalgnae  la 
tgDorBDce  ot  tbe  wrongful  Intent  of  tbe  mort- 
gagor, and  with  no  loteat  to  deprive  the  mort- 
gagee ol  tlie  property,  will  not  be  guilty  of  a 
coDveraloD.  Btrlckland  v.  Barrett,  20  Pick.  41B. 

If  tbe  agent  merely  ctiangea  tha  poaltlon  of 
tbe  goodi.  and  not  (be  property  In  tlkem,  be 
win  not  i>e  guilty  of  convertfon.  Barker  v. 
li'urlong  [ISBlj  2  Cb.  1T2. 

A  peraon  acting  under  direction  of  another 
aa  lervant  or  bailee  may  not  be  gnllty  of  con- 
veraloD  merely  by  carrying  artldea  from  place 
to  place  wltbout  any  knowledge  of  wrobgdolDEi 
■nppoBlng  the  artlclei  twiong  to  or  to  be  rlgbt- 
folly  In  poaaeaaliiii  of  tba  peraon  from  whom 
tbey  are  received.  Poiaeaalon  li  deemed  prima 
facie  evideoce  of  ownecahip  ao  oa  to  protect  the 
carrier.  But  In  case  tbe  a«ent.  knowing  of  a 
controveray  aa  to  tbe  ownarablp,  takes  tbe 
protiarly  oat  of  tbe  poaaeaalon  of  tbe  true  own- 
er, be  cannot  Justify  bla  an  on  tbe  groond  that 
be  waa  acting  aa  agent  of  anotliar.  Smith  v. 
Colby,  67  Ue.  189. 

8o,  where  eartmen  a^alat  the  wrongiloer  In 
redndag  the  property  to  bla  poeaeaalon  by  tak- 
ing it  from  tbe  place  where  tbe  owner  bad  de- 
poalted  It  and  carting  it  away,  they  will  be  lia- 
ble for  tba  canveralon,  althoagb  tbey  did  not 
know  of  tbe  adveraa  title.  Tba  only  gronod  on 
which  the  carrier  cannot  be  beld  liable  U  tbat 
be  baa  received  and  traniported  tbe  gooda  after 
the  trespaaaer  baa  reduced  tbem  to  bla  poaaea- 
alon.     Mead  v.  Jack,  12  Daly,  65. 

Wbere  a  cariman  goea  to  a  place  by  direc- 
tion of  another  peraon.  and  takes  Roods  there 
deposited  and  carrlea  tham  away  under  drcum- 
Btancea  aulDclent  to  put  bim  on  bla  guard  llial 
the  one  employing  bIm  has  no  authority  over 
tbe  goods,  ho  will  be  liable  lor  tbe  converalon. 
Thotp  V.  Burling.  11  Joboa  2gB. 

One  Arkanaaa  case  (ailed  to  recognlae  thli 
exception  to  t)ia  rule,  and  beld  broadly  that  tn 
trover  It  la  no  defenae  that  defendant  acted 
nndcr  anthority  of  another  wbo  was  himself 
a  treBpaaaer.  Oalnea  v,  Brigga,  B  Ark.  46.  In 
that  case  an  inatmctlon  waa  disapproved  which 
waa  to  tbe  effect  tbat  If  defendant  In  removing 
tbe  property  acted  as  a  mere  carrier  at  the  In- 
stsnc*  and  reqaeat  of  a  third  person,  and  with 
no  Intention  of  converting  the  property  to  hia 
own  use,  or  with  tha  Intent  to  aiareise  any  right 
M  L.  B.  A. 


of  ownerahlp  over  aeld  propertr :  but  In  good 
fallh.  and  at  tbe  time  of  tbe  removal  tbe  third 
person  waa  In  peaceable  and  qalet  possession  of 
Che  property,  and  defendant  in  no  wise  con- 
sented, aided,  or  couDsoled  tbe  removal  ot  the 
property,  bs  would  not  be  responsible. 

d.  Oliaueing  fftla. 

An  BfKit  alwnya  runa  great  rl A  In  doing  any 
act  of  bla  principal  which  will  change  the  title 
to  property.  For  If  he  aaalsta  In  changing  tbe 
title  by  which  the  property  la  put  beyond  tbe 
reach  of  tba  true  owner.  nelLher  hie  agency, 
nor  his  good  talth.  will  protect  bim. 

Ha  will  be  liable  In  case  be  pnrcbasea  tor  hia 
principal  property  of  which  Che  seller  has  Do 
right  to  dispose. 

Where  a  broker.  Ignorant  ot  the  fact  that 
cotton  had  been  obtained  frwn  the  owner  by 
fraud,  purchased  It  of  the  one  gnllty  of  tba 
fraud,  and  aold  It  again  to  bis  customer  receiv- 
ing only  a  broker's  commlatfon  thereon,  he  was 
Beld  guilty  of  conversion.  Tbla  Is  pat  upon  the 
ground  that  defendants  knowingly  and  Inten- 
tionally aaaleted  In  transferring  the  dominion 
and  property  In  tbe  goods  to  their  vendeea  that 
they  might  be  disposed  ot  aa  their  own.  and  tbe 
true  owner  never  got  them  back.  The  conver- 
sion consisted  in  transferring  the  property  from 
the  vendor  to  the  vendee  with  Intent  to  trans- 
fer tba  property.  It  la.  however,  suggested 
that  If  tbe  property  waa  bought  memly  by  bIm 
aa  agent,  without  taking  an  Independent  title 
thereto,  tbera  would  be  no  liability.  Holllns  V. 
Fowler,  L.  B.  7  H.  L.  TS7,  44  L.  I.  Q.  B.  N.  S. 
166,  S3  L.  T.  N.  a.  n,  AOlrmlng  Fowler  v.  Hol- 
llns, U  S.  7  Q,  B.  eiS.  41  L.  J,  Q.  B.  N.  8.  2TT. 
27  L.  T.  N.  8.  166,  30  Week.  Hep.  SSS. 

A  broker  Is  liable  (or  a  conversion  who  pur- 
cbeses  property  In  tha  due  course  of  bla  business 
from  one  who  has  no  right  to  the  possession  ot 
It  snd  who  disposes  of  It  bona  Dde,  pura 
to  the  Instructions  of  his  principal.  Willi 
V.  Merl^  11  Wand.  80,  2B  Am.  Dec.  604. 

Wbere  a  dark,  acting  for  bis  master,  pur- 
cbases  goods  in  Ignorance  tbat  the  vendor  has 
no  authority  to  dlqiose  of  tbem,  and  Immediate- 
ly sends  them  to  his  master,  nevertheless  bla 
act  may  amount  to  a  conversion ;  for  a  peraon 
la  gnllty  of  conversion  who  Intermeddles  with 
my  property  snd  disposes  of  It,  and  It  la  no 
answer  tbat  be  acted  under  anthority  from  an- 
other, who  had  himself  no  authority  to  dispose 
of  it.      Btapbena  i.  Elwall.  4  Haule  &  B.  2BB. 

Where  a  clerk,  having  authority  to  deposit 
postoIBce  money  orders  In  a  bank,  deposits  one 
with  bis  own  banker  to  bis  own  credit,  the  bank 
by  receiving  the  deposit  and  collecting  it  tor 
tbe  depositor,  will  be  gnllty  ot  ctmverslon.  Fins 
Art  Soc.  T.  Union  Bank  (1B86)  L.  B.  17  a  B. 
Dlv.  706,  68  L.  J.  Q.  B.  N.  a.  TO,  66  L.  T.  N.  B. 
686,  SB  Week.  Hep.  114,  51  J.  P.  6S. 

An  Btlomey  at  law  who  assists  In  tha  con- 
version of  property  by  being  present  at  an  un- 
lawful sale  and  blddltig  thereon  cannot  escape 
reaponalblllty  on  the  ground  that  be  acted  mere- 
ly as  agent.  Pecklnbaugb  v.  Qulllln,  12  Nab. 
686,  12  N.  W.  104. 

An  agent  will  ba  liable  In  trover  tor  purchas- 
ing for  bis  principal  property  as  that  of  the  one 
In  possevion  nnder  a  conditional  sale.  UeCor. 
mlck  V.  Stevenson,  IS  Neb.  TO,  12  N.  W.  828. 

If  brokers  pnrcfaase  and  pay  for  the  property 
In  the  csipaclty  of  agents,  they  will  be  liable 
for  conversion.  Arkansas  City  Bank  v.  Cas- 
sidy,  71  Mo.  Ak>.  186. 

Ue  will  also  be  liable  It  be  aaslsCa  la  sell- 
ing or  otherwlae  disposing  of  property  ot  wblcb 
his  principal  baa  no  right  to  dispose. 

Both  tha  selling  and  porcbaslng  brokela  AM 
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liable  In  MM  o(  ■  wait  of  it 

T.  Weill,  11  Ind.  App.  B81,  *»  «.  B.  ISB. 

Cocnnlnloii  men  are  liable  In  tioTer  for  wll- 
Inc.pnpertj  whlcb  liu  been  ital*!!,  altlioa(li 
Oitj  are  ignorant  of  tliat  fact.  Canld;  Broa. 
V.  Ulk  On>*e  Land  ft  Cattle  Co.  S8  111.  App. 
SS. 

Tbe  fact  tbat  one  takei  poaaeaaloD  merely  of 
•tolMi  pniiiert;  aa  a  depoattary  or  common  car- 
rier la  not  Bunelent  to  charge  htm  with  eoa- 
Tvnlon.  Bnt  II  be  doea  an  act  b;  whlcb  the 
prop«rt<r  ll  changed  Into  aomethlag  elK.  lo  that 
tbe  owner  la  deprived  of  It,  the  agent  contribut- 
ing to  iucb  change  vlll  be  liable.  Koch  r. 
Branch.  11  Mo.  M2,  100  Am.  D«c.  B2«. 

It  an  agent  aella  propertj  of  another  ao  aa 
to  cnt  off  tbe  right  of  the  tme  owner  to  follow 
the  property  he  will  t»e  liable  for  conTeralon. 
La  E^yatta  Coontr  Bank  t.  Metealf.  40  Ho. 
App.  4M. 

A  person  !•  (alltr  of  cohTeralan  who  Bella 
the  propert7  of  another  without  autborlty  from 
tbe  owner,  ootwlthatandlng  he  acted  nnder  au- 
tborlty  of  one  claiming  to  be  owner,  and  la 
Ignorant  of  nicb  person'a  wajit  of  tlCls.  Bec' 
elch  f .  Harye,  S  Ner.  S12. 

One  who  alda  a  mortgagor  of  property  In  car- 
rying It  Bway  and  Klllng  It  will  be  liable  Id 
trover  to  the  mortgagee,  although  he  did  not 
know  of  tbe  ailatence  of  tbe  mortgage.  Flan- 
dera  v.  Colby,  28  N.  H.  84. 

In  t^rale  t.  Adklaaon,  1  Dana,  110,  It  la  aald, 
by  way  of  argument,  that  If  A  steal  a  alave  of 
B,  and  while  Id  poueMloD  employa  C  to  aailat 
bim  In  disposing  of  tbe  property,  C  cannot  de- 
feat an  actloD  HgslnEt  him  by  plesdlng  that  he 
was  Mily  the  Inairument  of  A,  and  did  not  know 
tbat  the  slave  wai  not  bla. 

A  peraoD  la  gnllty  of  coareralon  who  aells 
the  property  of  another  wJlhout  authority  from 
tbe  owner,  notwithstanding  be  acta  aa  agent  of 
one  claiming  to  be  the  owner,  and  be  li  Ignorant 
of  bla  principal's  want  of  title.  Kimball  *. 
BllllEgs,  5S  Ue.  14T,  02  Am.  Dec.  681. 

A  butcher  who  cuts  up  and  assists  In  dis- 
tributing saddles  of  deer  which  have  been  un- 
lawfully Belied  by  police  oOlcsri  wHI  be  liable 
for  coovetHlon,  altbougb  be  did  not  know  that 
the  niaare  was  unlawful.  McPheteni  v.  Page, 
8S  Me.  234,  S2  Atl.  101. 

If  tbe  agent  commits  acta  «t  dominion  or 
ownership  over  the  property,  aa  by  eanalug  It 
to  be  sorted  and  a  large  portion  of  It  Kild  to  a 
third  person,  he  will  be  liable  In  trover.  Wing 
T.  MlUlken,  91  Me.  387.  40  Atl.  ISa 

Any  person  who,  bowever  Innocently,  ob- 
tains posaesalon  of  the  goods  of  snotber  perion 
wbo  hai  bc«n  fraudulently  deprived  of  tbem, 
and  disposes  of  them,  whether  for  bis  own  bene- 
flt  or  tbat  of  any  other  person.  Is  gnllty  of  con- 
version. HoIIIns  V.  Fowler,  L.  R.  T  H.  L.  TOT, 
44  L.  J.  Q.  B.  M.  8.  1«B.  33  L.  T.  N.  8.  78. 

In  an  action  of  trover  It  la  no  defense  tbat 
defendant  In  dlspoelng  of  tbe  chattel  acted  as 
the  aerrant  of  another.  Gage  t.  Whlttler,  17 
N.  H.  312. 

Where  a  Jeweler  received  Jewelry  from  per- 
sons  whom  he  supposed  to  be  tbe  owners,  and 
ncKotlBted  a  sale  for  It,  be  was  held  liable  for 
a  conversion  at  tbe  salt  of  the  true  owner.  Dud- 
ley V.  Hawley,  40  Barb.  897. 

A  person  who  receives  a  certlUcata  of  stock 
from  one  who  obtained  It  fraudnleotly,  and  sells 
the  same  on  bla  account  In  good  faltb,  will  b« 
liable  therefor  to  the  troe  owner.  Anderson 
V.  Nlcbolaa,  5  Bosw.  121. 

If  H  person  acting  aa  agent  tor  anotber  takea 
possession  of  the  personaJ  pr<q>erty  of  a  deced- 
ent and  converts  It  Into  money  wltboot  sdmln- 
Istratlon,  be  will  be  liable  to  tbe  lawful  admin- 
istrator tor  tbe  Talne  of  the  property  ao  con- 
60  L.  R.  A. 


a  dsbta  bslimg- 


Valentlne.  ST  NA.  8BS, 
48  N.  W.  lOT. 

On*  «npl(gr«a  to  collect  m 
Ing  to  ■  deeedenf  ■  catate  w 

bald  liable  (or  pacing  tbem  «  ._   _.   . 

widow,  and  It  waa  held  that  be  wlM  not  be  n 
lleved  from  liability  on  tbe  gronnd  tbat  be  was 
acting  a«  agent  tor  the  widow,  irinee  the  law 
doea  not  recognise  the  relation  ot  principal  and 
agent  aa  existing  amongst  wrcBigdoers.  Bhsi- 
land  V.  Mlldon,  B  Haie,  4eS,  IS  L.  J-  Ch-  N.  S. 
434,  10  Jar.  771. 

A  master  of  a  vessel  wbo,  acting  under  his 
general  authority,  disposes  ot  tbe  cargo  at  a 
place  other  tban  tbat  designated  In  the  bill 
ot  iBdIng,  will  bo  perscmally  liable  for  the  tort, 
although  the  owner  of  tbe  venel  may  also  be 
liable.  Bwbank  t.  Nutting.  7  C.  B-  7D7 :  Schui- 
ter  T.  U'Kellar,  7  EI-  &  BI.  T04,  26  L.  J.  Q.  K 
N.  S.  281,  8  Jar.  N.  B.  1820. 

Where  defendant,  to  accommodate  ■  bank- 
rapt'B  wife,  went  with  her  servant  to  a  baofcer'i 
to  obtain  a  loan  on  aome  plate  nAlcta  iMlonged 
to  the  bankrupt,  and  pawned  It  In  bla  own  name, 
delivering  the  money  to  her,  be  wa*  held  guilty 
of  converslui.  Parker  v-  Qodin,  2  Strange. 
813. 

A  tradeamau'B  titA  who  takea  goods  of  a 
bankrupt  aDd  sells  them  for  tbe  beaeOt  of  bis 
master  will  be  personally  llslile  for  tbe  conver- 
sion.    Perkins  v-  Smith,  Sayer,  40.  1  WUa.  328. 

An  agent  acting  merely  under  general  author- 
ity will  be  guilty  ot  coDversloD  If  he  Bella  his 
master's  goods  after  tbe  latter  has  committed 
an  act  of  bankruptcy  tai  which  trover  will  Ik 
agalnat  him  at  tbe  suit  of  the  eaalgnee  In  bank- 
ruptcy. Pearson  i.  Graham,  6  Ad.  *  El.  V03, 
2  Nev-  *  P.  080,  W.  W.  *  D.  861. 

A  gualincBtioa  of  this  rale  la  found  In  caae 
ot  negotiable  paper.  It  being  held  tbat  an  agent 
who  receives  negotiable  coupons,  and  selle  tbem 
wltbout  notice  of  the  Infirmity  of  hla  employer*! 
title,  turning  over  to  him  the  pioceeds.  will  not 
be  gnllty  of  conversion  where  be  acted  In  good 
tilth  without  gross  negligence  aB  agent  aalj, 
without  receiving  any  beneflt  from  tbe  trans- 
action, flpooner  t.  Holmes,  102  Uasa.  B03,  I 
Am.  Rep.  491. 

Tbe  sole  exception  to  the  uniform  decisions 
on  thlB  branch  of  tbe  subject  are  found  la 
Minnesota,  where  the  conrt  In  two  earlier  caaea 
foreshadowed  tbe  decision  In  Hodgson  v.  St. 
Paul  Pi,ow  Co.,  whlcb,  as  has  been  shown.  Is 
■0  far  oot  ot  harmony  with  the  law  upon  tbla 
aubject  M  laid  down  In  other  Jurladictltm^ 
The  MInnenta  declrtons  hold  tbat  an  agoit 
or  servant,  wbo,  acting  for  bis  master  or  prin- 
cipal and  by  his  direction  and  without  knowlDg 
of  BDy  wrong  or  being  guilty  of  gross  neglect 
In  not  knowing  of  It,  disposes  of,  or  asslste  the 
master  In  disposing  of,  property  which  the  lat- 
ter has  no  right  to  dlspcne  of.  Is  not  thereby 
rendered  liable  tor  a  conversion  of  tbe  property. 
Leothold  T.  Falrchlld.  36  Minn.  100,  27  N.  W. 
BOS,  2S  N.  W.  218  1  McLennan  v.  MluneaiwllB 
&  N.  Elevator  Co.  ST  Minn.  S17,  60  M.  W.  628. 

AaoHoiteert. 

Within  the  branch  ot  tbe  subject  applying 
to  changing  title  fall  the  cases  which  hold 
auetlooeera  liable  tor  selling  property  wfalcb 
doea  not  belong  to  their  employers. 

Anetloneers  wbo  sell  property  for  one  who 
has  possesBlon  ot  It  nnder  a  eondlttonal  Bale 
will  be  liable  for  tbe  conversion-  This  Is  piit 
upon  the  ground  that  the  ■□etloneer  baa  a  pos- 
session coupled  with  an  Interest  In  goods  he  I* 
employed  to  sell,  not  a  bars  custody  like  a  serv- 
ant or  shopman.  Conaolldated  Co.  t.  Curtis 
[1883]  1  Q.  B-49e- 

An  auctltmeer  who,  at  the  instance  of  and 


IS». 


BoDeeon  v.  8t.  Paui.  Plow  Co. 
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•pon  tha  premlKa  of,  tba  mortgasnr  wlla  «t 
nctlim  In  tlw  ocdinur  coane  the  sooda  al  ao- 
Mber  cormaA  b;  cbattel  moitgage,  and  dellTen 
potmemoa  of  the  Kooda  to  tlie  pnrchaKr,  ii 
lUbl*  to  the  mortesgee  far  the  coDveraloo. 
Johnstoii  T.  HeuderaoQ.  28  Oct.  Bep.  20. 

Where  one  vho  bad  hired  loine  caba  took 
them  to  an  aaetloneer  and  recetTed  an  advance 
■pon  them,  after  wblcb  tbe  aaetloneer.  by  hli 
diractlon.  sold  them  vlthont  notice  of  the  own- 
•r**  rlghla,  and.  after  relmbarsinK  blmieir  tor 
the  aJdTance  paid  over  tbe  proceed*  to  the  leaaee 
he  was  held  ^llty  of  conTeralon.  Cocbrane  T. 
Brmlll,  40  L.  T.  N.  B.  744.  2T  Week.  Rep.  TT6. 

In  that  CAM  It  li  nld  that  It  a  man  soea  Into 
■n  anctloneer's  rard.  holding  a  borie  by  tha 
bridle,  and  aara :  "I  want  to  aell  mj  bona ; 
If  yon  will  And  a  pnrcbaaer  I  will  pay  a  com- 
miaaloD."  And  tbe  auctioneer  aaya:  "Here 
la  a  nian  who  vanta  to  aell  a  hone ;  will  any 
one  bay  blml" — If  be  then  and  there  floda  him 
a  pnrchaaer  and  tbe  eeller  bimaelt  bands  orer 
the  borae,  there  will  be  no  act  on  the  part  ot 
the  auctioneer  which  coald  render  blm  liable  for 
coDTerslon.  But  In  the  caae  before  tbe  court 
there  waa  a  clerk  dealing  irltb  the  property  and 
ezerclBing  dominion  over  the  chattel,  and  a  de- 
tlTery  of  It  by  the  defendant  lo  another  person 
to  do  what  ha  likes  with  It.  The  owner  bas  a 
right  to  say :  You  have  nndertaken  to  deal 
with  my  gooda  a*  though  you  had  a  right  to 
aall  them  or  deal  with  them ;  I  am  Dot  going 
Ut  take  the  trouble  to  trace  each  one  ot  them, 
bnt  1  look  to  yon  tar  the  ralue  of  tbem. 

An  anctloneer  who  eDecta  a  sale  which  actual- 
ly derests  tbe  true  owner  of  the  property  and 
ooofera  It  on  a  strauger  to  whom  It  la  delivered, 
will  be  liable  la  trover  to  the  trae  owner. 
Ganly  t.  Ledwidge,  Ir.  Rep.  19  C.  L.  SB. 

An  aoctloneer  wbo  sella  atolen  gooda  la  liable 
to  an  action  of  trover  notwltbstandlag  the 
gooda  were  sold  and  tha  proceeda  paid  over  to 
the  thief  without  notice  ot  tbe  felony.  Boff- 
man  v.  Canrw,  SO  Wend.  21,  Afllrmed  In  22 
Wend.  280. 

An  auctioneer  who  aelts  goods  In  poaseaslon 
af  a  pnrchaaer  by  conditional   sale  after  tbe 

•\tm  bean  broken  will   be  liable   tor 

Boblnaon  v.  Bird.  1G8  Haaa.  307, 
S3  N.  B.  391. 

An  auctioneer  la  liable  for  conversion  In  case 
be  *ell(  tbe  goods  of  a  third  person  and  tams 
the  proceeda  over  to  the  one  wbo  delivered  the 
goods  to  blm,  but  wbo  bad  no  authority  to  ao- 
thorlae  their  sale.  Kearney  v.  Clutton.  101 
Mich.  106,  S»  N.  W.  410. 

Where  a  mortgagor  retains  possenlon  at  tbe 
property  through  frand,  and  sends  to  an  auc- 
tioneer for  sale,  the  euctl<meer  will  be  liable 
to  tbe  mortgagee  In  trover,  although  he  did  not 
participate  In  the  fraud,  It  be  In  fact  sella  tbe 
(oods.     Coles  V.  Clark,  8  Cuab.  S99. 

There  waa  aome  vacillation  on  tbe  part  of 
tbe  California  court.  It  waa  at  Brst  held  that 
•n  auctioneer  who  receives  and  aella  atolen 
property  limocently  and  In  the  ordinary  course 
of  his  business  Is  liable  to  tbe  true  owner  tor 
the  conversion  thereof.  Rogers  t.  Hnle.  I  Cal. 
429. 

But  npon  a  second  hearing,  the  conrt  reversed 
Its  former  decision,  and  held  that  the  anctloaeer 
waa  not  liable.  Hits  was  put  npon  the  ground 
that  there  was  no  conversion.  Tbe  conrt  held 
that  to  be  gnllty  the  defendant  mnst  have  emi- 
verted  the  prrqierty  to  b)s  own  nae.  He  was  a 
mere  agent  for  the  tranamlsalon  ot  the  property 
from  one  hand  to  another.  Bach  act  committed 
In  connectlMi  with  tbe  gooda  waa  not  hie  act, 
bat  that  of  hla  employer.  Rogers  v.  Hole.  3 
CsJ.  571,  Oe  Am.  Dec  363. 

That  case  was,  however,  ovcrmlad  In  Bwim 
T.  Wilson,  90  Cal.  126.  18  L.  B.  A.  SOC.  27  Fac. 
50  L.  R.  A. 


88,  where  It  was  again  held  that  the  otBcer  waa 
liable. 

similar  ruling  waa  made  In  Cerkel  v. 
D.  63  Cal.  34.  with  reference  to  com* 
sercbantB  who  sold  wbeat  aa  the  prop- 
erty ot  tbe  principal  when  It  In  (act  belonged 
"  another. 

A    fortiori  mnst   the  aactloneer  be  liable   In 
ae   be   sella   with   notice   of   the   conBlctlng 

An  auctioneer,  wbo,  after  notice  ot  Insol- 
vency of  tbe  mortgagor  wbo  has  given  a  fraudu- 
lent mortgage  on  the  property  and  with  notice 
"  "  Dd  (or  tbe  property  on  behalf  of  the  as- 
a  Insolvency,  proceeds  to  sell  tbe  prop- 
tbe  Instance  of  tba  mortgagee,  will  ba 
liable  tor  tbe  conversl(»i.  Ullllken  v.  Hatha- 
way, 14S  Mass.  60,  1  L.  R.  A.  CJO.  IS  N.  B.  16. 
"  ineer.  who.  with  notice  that  goods 
have  been  distrained  and  placed  In 
tbe  custody  of  a  balllCF.  asslaCa  the  tenant  In 
disposing  ot  tbem  by  putting  them  up  at  auc- 
tion and  knocking  them  down  to  the  bighest 
bidder,  will  be  guilty  of  coDversloB.  Iredale  v. 
Kenda.tl,  40  L.  T.  N.  8.  SS2. 

Where  an  auctioneer  was  sought  to  be  held 
liable  for  property  sold  by  blm  aa  that  ot  a 
third  person  the  action  waa  held  properly 
brought,  the  conrt  saying  by  his  manner  of 
conducting  himself  he  made  himself  qnaal  a 
prlndpal.  He  bad  notice  not  to  sell ;  that  the 
property  belonged  to  a  third  person;  notwith- 
standing which  be  sold  and  received  the  value. 
If  a  man  sella  property  of  others  with  full 
knowledge  that  he  Is  doing  wrong  he  Is  liable 
to  an  action.     Bardacre  v.  Stewart.  6  Eap.  108. 

Id  one  Ebigllah  case  It  was  held  that  where 
a  pemn.  wbo  baa  given  a  bill  of  sale  of  a  cow, 
takes  It  to  an  auctioneer  tor  sale,  tbe  latter 
will  not  be  liable  tor  making  the  aaJe  where 
lie  is  Ignorant  of  the  tact  of  the  prior  bill  of 
•ale.  Tbe  court  places  this  ruling  upon  the 
ground  that  he  Is  a  mere  conduit  pipe  for  the 
purpose  of  conveying  the  Interest.  Turner  v. 
Hockey,  BS  L.  J.  Q.  B.  N.  8.  SOI.  But  In  Coa- 
aolldated  Co.  v.  Cnrtls  [18021  1  Q.  B,  S02,  It 
Is  said  that  If  delivery  under  the  contract  be 
asaamed,  that  proposition  Is  not  law.  It  is  In 
direct  cooElct  wltb  principle  and  with  author- 
ity. Tha  declaloa  la,  bowever.  lustlfled  on  the 
ground  that  In  that  caae  tba  auctioneer  mere- 
ly obtained  an  offer  which  be  commanlcated  to 
the  seller,  who  accepted  It,  ao  that  the  auc- 
tioneer did  no  more  than  act  aa  a  mere  Inter- 
mediary In  tbe  tranaactloD. 

For,  It  a  broker  or  auctioneer  only  lettlea 
the  price  between  the  vendor  and  purcbaur  ot 
gooda.  and  takes  hie  commlaalon,  he  la  not  lla- 
perslon  If  tbe  vendor  Is  not  en- 
Barfcer  *.  D'orlong  [1801]  2  Ch, 


titled  t 
172. 


Bo.  wh«nf 

yard  and 
them,  the 


irses  were  taken  to 
there  by  tha  one  who  brongbt 
merely  taking  hla  eommla- 
slon,  be  cannot  be  held  liable  tor  a  converalon. 
although  they  were  tbe  property  ot  a  third 
person,  and  were  delivered  to  the  one  wbo  pur- 
chased them  In  the  anctloneer'a  yard.  Nation- 
al Mercantile  Bank  v.  Bymlll,  44  L.  T.  N.  8. 
76T. 

Tha  Tiiiiiiiiasiiii  court  has  taken  tha  other  side 
of  this  qntstloo,  holding  that  the  mere  act  ot 
selling  good*  for  <Hie  who  haa  no  title  to  them 
wilt  not  render  the  factor  liable  (or  a  conver- 
sion. Roach  V.  Turk.  0  Helsk.  708,  24  Am.  Bep. 
860,  overruling  Taylor  v.  Fope.  S  Coldw.  41S. 
The  conrt  says  the  action  Is  trover,  and  neces- 
sarily Involves  tbe  Idea  ot  a  tort,  ot  a  wrong 
done  to  the  ptalntllTa  right  and  against  It.  It 
la  clear  that  there  can  ba  no  ctHiverslon  In  a 
caae  like  this  under  an  advene  holding  or  claim 
as  against  tbe  title  of  tbe  troe  owner — which 


HiNMUoTA  Sdpbemb  Court. 


Not., 


OMMMrilT  IdtoItw  k  knowledce  ol  •DCb  title; 
uid  UDtll  iDcb  knowl«dse  li  Died  on  tb*  par- 
•on  In  pDWCuIon,  or  who  bu  been.  In  poeeei 
■loa  at  the  prt^iert;,  he  cannot  be  vld  to  eier- 

Sance  of  the  owner'!  Tight,  or  to  wichbold  poe- 
■eulon  trom  the  plalntlH  under  «  clelm  of  title 
InctHiatnent  with  the  title  of  tfaa  true  owner. 
When  the  eircnmitenn*  do  not  of  theuuelTei 
amount  to  mn  actuai  convenlon,  a  demand  and 

be  prored. 

And  tbat  caw  «aa  followed  In  Fcluell  t. 
Bundle,  SS  Tens.  896,  12  8.  W.  BIS. 

And  lomewbat  In  accord  with  Ibat  doctrine 
li  the  unreported  caee  of  Jacoba.  cited  In  Aibe 
».  LlTlnjeton,  2  B«j,  M,  where  It  waa  beld 
that  an  anetloneer  la  not  llabla  to  an  action 
fot  mi»ie7  bad  and  recelred  In  nae  be  tuma 
oier  to  hia  employer  the  moner  received  from 
the  eale.  althoush  Ibe  proper!;  aold  belonsed 
to  a  third  perion.  There  la  boweTer,  lome 
ground  for  dIaCinctloD  between  llablllCT  In  tbe 
two  forme  of  action.  If  tbe  aKcnt  aball  be  re- 
garded aa  merelT  having  received  tbe  money  be 
muat  baTe  received  It  aa  a  mere  conduit  for  It* 
tranamlailon.  and  the  caae  wonld  come  wltbln 
tbe  principle  sovemlnK  tbe  caaei  cited  In  lub- 
dlT.  IT.  b,  tupro;  wbereaa  If  the  effort  waa 
made  to  hold  tbe  agent  liable  for  deallns  with 
tbe  property  he  might  be  regarded  aa  aaalallng 
Id  tbe  coDrecilOD,  and  eo  be  liable  In  trover  a« 
the  caaee  ueually  regard  blm.  H.  F.  F. 


..Mine 


•1.  A  railroad  eonpaST  la  a  qanal  p«b-r 
Ilo  copporatlow.  and  all  lt«  right*  and 
powera  are  conferred  upon  It,  not  merelj  for 
tbe  benedt  of  the  corporation  Itaelt.  bnt  also 
In  tniit  for  tbe  benefit  of  tbe  pnbllc :  and. 
wbenever  It  neglecti  or  fall*  to  perform  any 
of  Ita  corporate  dutlea.  It  may  generally  be 
compelled  to  perform  the  nme  by  maudamua 

a.  Mudamua  will  He  to  compel  »  rall- 
mr  oonapanr  to  coii«triict  and  main- 
tain proper  croaalnge.  aucb  aa  iladucti  or 
brldeeii  and  aultable  approachee  thereto,  at 
all  polnta  where  their  line*  of  railway  Inter- 
•eat  prevloualy  eMabUahed  pabllc  thorongb- 
tarea.  If  nch  croaalnga  are  neceiaary  for  pnb- 

S.  At  coMHon  law  the  datr  r«Bts  npoa 
a  ratlwar  corporation,  when  It  occuplea 
a  public  tboroaghfare  witb  Ita  tracka,  to  re- 
Btore  tbe  lanie,  by  some  reasonably  aafe  and 
coQvenleot  meana,  to  Iti  former  oondltion  of 
ueefulneaa.  And  tbe  duty  la  a  continuing 
one.  and  tbe  way  moat  be  kept  In  repair  by 
tbe  corporation  wboae  act  hai  made  the  daCy 

4.     AaavntlDK  In  this  oaae  that  tk«  Fel 
tor  city  entered  Into   a  eontraet  with 

defendant  railway  company  of  the  nature  aet 
out  In  the  anawer  herein.  It  Ii  field,  eucb  eon- 

•Headnotea  by  Collikb,  J. 


Hon.— The    liability   for   coat  „    „ 

grade  of  atreet  to  prevent  croHlng  of  railroad 
at  grade  la  the  lubject  of  a  note  to  Kelly  ~ 
Ulnneapolli  (Minn.)  30  L.  B.  A.  OS. 
GO  L.  R.  A. 


ct  waa  allra  viru  and  of  so  mldlty.    It 
e  not  binding  upon  either  party. 
S.     Where  the  dntr  reata  wpon  a  rall- 
*var  corporation  to  mtore  a  pnMla 

mr  to  Ita  former  condition  of  uaefnlnea*.  a 
municipality  cannot  enter  Into  a  valid  con- 
tract wltb  aucb  corporation  whereby  It  •ar- 
render*  Ita  power  to  conipel  the  performanee 
of  aneh  duty.  It  eaniM:  contract  wltb  aacb 
eotpontlon  tbat  It  will  "malntaJn"  a  certain 
bridge,  to  be  erected  by  either  or  both  partlea. 
"for  all  fntnn  time."  Bocb  an  aKiecment  oa 
tbe  part  of  a  montdFaltt;  la  beyond  the  pow- 
er of  monlclpal  oflcera,  and  la  contrary  to 
public  policy  aad  of  no  etfecL 
a.  It  la  a  vca*ral  and  fnadaaaeatal 
prlnolple  of  law  tbat  all  peraona  contract- 
ing witb  a  municipal  corporation  nuat,  at 
their  peril,  Ingalre  Into  the  power  ot  tbe  eor- 
poratlon  or  Ita  offlcera  to  make  a  eontiaet. 

7.  A  ■unlclpalltr  ia  not  eatopped  In 
■aeh  a  enae  to  naaert  tke  iBvaltdltr  of 
the  contract  by  the  fact  that  a  bridge  haa 
been  bnllt  by  both  parties,  aa  tbe  reault  of  a 
comprtHulae  between  tbe  municipal  authorltle* 
and  tbe  railway  olficlala.  and  haa  thereafter 
been  kept  in  repair  by  the  municipality  far  a 
number  of  yeara. 

8.  Held,  that  It  waa  sot  Intoaded  hr 
the  leslBlatare,  when  enacting  a  ebarter 
provlilon  ot  tbe  relator  eltj  (Spec.  L<wb 
ISSS,  chap.  T,  I  S),  to  rvllere  railway  corpo- 
ratlane  from  tbe  common-law  duty  before 
mentioned. 

(June  1,  IBOO.) 

APPEAL  \>j  dcfettdant  from  an  order  of  tb* 
District  Court  for  Rftmaey  County  di- 
recting defendant  to  proceed  to  repair  * 
bridge  in  the  relator  cit; .     Aftirtned. 

Tne  facta  are  Btatad  in  the  opinion. 

Mr.  W.  H.  Horrid,  for  appellant: 

Mandamus  ia  not  die  oulj  remedy  of  the 
city,  U  tho  appellant  is  bound  to  repair, 
IJie  city  can,  aft^  demand,  make  the  repairs 
eaaonably  neceaaary,  and  recover  thtdr  coat 
from  the  ^peltant. 

Elliott,  Roads  &  StreeU,  p.  604;  Penaayl- 
iKMiia  R.  Co.  V.  Jrtofn,  65  Pa-  336;  WellooiM 

Letda,  SI  Ue.  313. 

If  the  city  may  thus  recover,  tbat  fact 
alone  forbids  mandamus. 

Baker  v.  UaTshall,  IC  Minn.  177,  Oil.  136; 
State  em  rel.  A.tty.  GFen.  t.  Southern  iftnne- 
jo(a  R.  Co.  IB  Minn.  40,  Oil.  21 ;  State  ea 
rel.  MoOardy  v.  Velaon,  41  Minn.  2S,  4  L.  R. 
A.  300,  42  N.  W.  648. 

The  city  had  power  itself  to  bnild  thii 
bridge  and  ita  approaches. 

The  city  havinc  t}ie  power  itaelf  to  build 
a  bridg«,  it  waa  also  the  duty  of  the  city,  at 
leaat  as  to  the  public,  to  do  bo,  if  a  bridge 
was  there  reasonably  necessary  in  order  to 
keep  University  avenue  "open,  in  repair,  and 
free  from  nuiaance." 

Having  the  power,  and  in  such  case  tbe 
duty,  of  buildins,  the  city  had  authori^  to 
provide  for  building. 

^r^enline  v.  Atehiaon,  T.  A  B.  f.  R.  Co.  SS 
Kan.  730,  30  L.  R.  A.  266,  41  Pac.  S46; 
Stats  M)  rel.  Bunnell  v.  BiUiffn,  Si  Minn. 
372,  66  N.  W.  41 ;  PhOadelphia,  W.  <i  B.  R. 
Co.'s  AppMl,  121  Pa.  44,  IS  Atl.  470;  WoUa 
Walla  City  v.  Walla  WalJa  Water  Co.  ITS 
U.  8.  I,  43  L.  ed.  341,  19  Sup.  CL  Rap.  77. 


aooo. 
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The  whole  enterprise  wm  %,  compromise, 
especially  on  the  part  of  the  appellant;  this 
bridge  wae  from  start  to  finish  purely  a  re- 
sult of  negotiation.  Whether  the  compro- 
mise was  strictly  valid  or  Dot,  the  relator  is 
«B  topped. 

The  doctrine  of  ultra  virei,  when  invoked 
for  or  against  a,  corporation,  ahould  not  be 
allowed  to  prevail  where  it  would  defeat  the 
■ends  of  justice,  or  work  a  legal  wrong. 

Ohio  A  M.  R.  Co.  V.  UoCarthy,  96  U.  8. 
2£8,  24  L.  ed.  003. 

Where  a  contract  haa  heen  fully  per- 
formed, and  one  party  is  not  restorable  to 
statu  quo,  the  doctrine  of  ultra  viret  is  not 
admissible. 

Ckapman  y.  Iron  Clad  Rheottat  CD.  62  N. 
J.  L.  497,  41  Atl.  690. 

The  city  agreed  to  accept  a  gift  and  care 
for  it  as  its  own,  without  future  charge  to 
"the  donor.  It  has  thus  received  from  the 
-defendant  about  $98,000  in  promr^,  irrevo- 
-cably  dedicated  to  public  use.  Such  conduct 
and  realization  of  oenefita  estop  the  city. 

Hitchcock  V.  Galveston,  fiS  U.  S.  341,  S4 
L.  ed.  6Se. 

The  city  is  estopped  to  urge  Irregularity 
dn  the  exercise  or  execution  of  power. 

Moore  V,  Kew  Jork,  73  N.  Y.  238,  29  Am. 
Sep.  134. 

The  city  is  estopped  by  the  positive  acta 
«f  its  officers,  inducing  action  and  heavy  ex- 
penditure an  the  part  of  appellant,  because 
retraction  would  be  inequitable. 

Martel  v.  East  8t.  Louis,  94  111.  87 ;  Cht- 
eago,  R.  I.  A  F.  R.  Co.  v.  Joliet,  79  111.  25. 

The  contract  was  valid  as  a  compromise, 
«ven  if  the  city  thereby  exceeded,  thereby 
sacrificed,   actual,   and    now    demonstrable, 

Sta^Ulon  V.  Stapilton,  1  Atk.  11;  Ohitty, 
■Contr.  11th  ed.  p.  46,  not*  1;  Davenport  v, 
Wheeler,  7  Cow.  231;  United  States  v.  Child, 
12  Wall.  232,  20  L.  ed.  360;  Battle  v.  ifc- 
A.Tthur,  4B  Fed.  Rep.  715. 

A  railroad  company  and  a  city  may  law- 
"fully  and  efTcctually  contract  for  a  separa- 
■Uon  of  grades  by  a  highway  bridge  over  rail- 
"way  tracks. 

Philadelphia,  W.  <£  B.  R.  Co.'e  Appeal,  121 
Pa.  44,  15  Atl.  476;  Cincinnati  £  8.  R.  Co. 
■V.  Carthage,  36  Ohio  St.  631 ;  Re  Xorthamp- 
*on,  158  Mass.  209,  33  N.  E.  668;  Norwood 
▼.  yew  York  d  Jf.  B.  R.  Co.  161  Mass.  259, 

27  N.  E.  199;  Boston  it  L.  B.  Corp.  v.  Win- 
cheater,  158  Mass.  217,  30  N.  E.  439. 

ifr.  Jamea  E,  Karkha^  for  respond- 

The  property  of  the  corporation  is  devoted 
to  a  use  in  which  the  public  haa  an  interest, 
and  hence,  tbe  corporation  must  submit  to 
be  controlled  by  the  public  for  the  common 
good  to  tbe  e.Tbent  or  interest  thus  created. 

ifunn  V.  Illinoia,  94  U.  S.  113,  24  L.  ed. 
77 ;  Btate  ea  rel.  Minneapolis  v.  St.  Paul,  M. 
&  M.  B.  Co.  35  Minn.  138,  59  Am.  Hep.  313, 

28  N.  W.  3;  High,  Extr.  Legal  Rem.  i  320; 
Merrill,  Mandamus,  S  1S8;  Stats  v.  Missouri 
P.  R.  Co.  33  Kan.  176,  6  Pac.  772 ;  People 
-€a  rel.  Bloomington  v.  Chicago  d  A.  R.  Co. 
■67  HI.  118;  Indianapolis  i  C.  R.  Co.  v.  Btate 

B  rel.  Latereneeburg,  37  lod.  4S9 ;  Boggt 


SO  L.  B.  A. 


Chicago,  B.  d  Q.  R.  Co.  64  Iowa,  436,  6  N. 
W.  744;  State  v.  Missouri  P.  B.  Co.  33  Kan. 
178,  5  Pac.  772;  State  ear  rel.  Morris  v.  Han- 
tUbat  d  St.  J.  R.  Co,  88  Mo.  13;  Cvmmina 
V.  Evansville  d  T.  S.  R.  Co.  116  Ind.  41T,  18 
N.  E.  6;  People  ear  rel.  Qreen  v.  DutcheBB  d 
C.  B.  Co.  58  N.  Y.  162;  State  en  rel.  Minns- 
apotis  V.  St.  Paul,  M.  d  M.  R.  Co.  38  Minn. 
246,  36  N.  W.  870;  State  ea  rel.  Minneapo- 
lis V.  Minneapolis  d  St.  L.  B.  Co.  39  Minn. 
219,  39  N.  W.  153. 

The  duty  retted  upon  tbe  defendant,  not 
only  to  construct,  but  at  all  times  to  main- 
tain, a  suitable  bridge  or  crossing  over  it* 
tracks    where    they    intersect   an     existii^ 

State  e»  rel.  Minneapolis  v.  St.  Paul,  M. 
d  M.  R.  Co:  3fi  Minn.  133,  59  Am.  Rep.  313, 
28  N.  W.  3;  People  em  rel.  Bloomington  v. 
Chicago  d  A.  R.  Co.  67  III.  118;  Pennsylva- 
nia B.  Co.  V.  Irunn,  86  Pa.  338;  Cooke  y. 
Boston  A  L.  R.  Corp,  133  Mass.  185;  8tat4 
em  rel  Morris  v.  Cannibal  d  St.  J.  R.  Co.  30 
Mo.  13;  Btate  ea  rel.  Minneapolis  v.  St. 
Paul,  U.  A  M.  B.  Co.  36  Minn.  136,  69  Am. 
Rep.  313,  28  N.  W.  3. 

The  pretended  contract  set  up  In  the  an- 
swer was  unreasonable,  contrary  to  public 
policy,  and  beyond  tbe  power  of  the  officers 
of  the  city. 

Dili.  Mun.  Corp.  9  45B;  Ifash  v.  Lotary, 
37  Minn.  281,  33  N.  W.  787 ;  Flynn  v.  LiKto 
Polit  Electric  d  Water  Co.  74  Minn.  180,  77 
K.  W.  38,  78  N.  W.  108 ;  Long  v.  Duluth, 
49  Minn.  280,  51  N.  W.  S13;  State  ea  rel. 
Minneapolis  v.  St.  Paul,  M.  A  M.  B.  Co.  3S 
Minn.  131,  59  Am.  Rep.  313,  28  N.  W.  3; 
Pennsylvania  B.  Co.  v.  Irwin,  85  Pa.  336. 

The  power  of  municipal  authorises  to  con- 
tract in  relation  to  a  given  matter  does  not 
carry  with  it,  by  implication,  power  to  make 
a  contract,  even  witji  reference  to  such  mat* 
ter,  which  shall  cede  away,  control  or  em- 
barrass their  legislative  or  governmental 
powers,  or  render  the  municipality  unable  in 
the  future  to  control  any  municipal  matter 
over  which  it  has  legislative  control. 

Flynn  T.  Little  Falls  Electric  d  Water  Co. 
74  Minn.  186,  77  N.  W.  38,  78  N.  W.  108. 

Oolline,  J.,  delivered  the  opinion  of  tbe 

Appeal  from  an  order  directing  that  a  per- 
emptory writ  of  mandamus  issue,  requiring 
and  compelling  the  defendiLnt  transfer- rail- 
way company  to  proceed  forthwith  to  r^ 
pair  tbe  bridge  described  in  the  pleadinga 
in  accordance  with  certain  plans  acd  specifl- 
cations  attached  to,  and  made  a  part  of,  the 
petition  for  such  writ.  Tbe  bridse  in  ques- 
tion is  the  one  now  in  use  upon  University 
avenue,  in  tbe  city  of  St.  Paul.  It  is  mora 
than  1,300  feet  in  length,  and  is  an  overhead 
crossing  of  a  large  number  of  defendant's 
tracks,  which  have  been  laid  over  the  ave- 
nue at  grade,  and  have  been,  and  now  are, 
in  constant  use  as  a  part  of  defendant's  sys- 
tem of  transfer  tracks.  The  latter  are  closa 
together,  cross  the  avenue  obliquely,  and  oc- 
cupy a  space  of  about  360  feet  in  width, — 
a  little  more  than  one  third  of  the  length  of 
the   bridge.     The   defendant's   land  has  not 
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far  from  1^00  feet  frontage  on  tlie  ■.venue, 
•o  that  t^e  bridge  pr&cticallj  spans  the  en- 
tire trEict.  An  overhead  croBsing  having  be- 
come necessar;,  the  president  of  defendant 
company  made  a  proposition  in  writing  to 
plaintiS*!  common  council  to  construct  the 
same  of  a  certain  width,  and  in  accordance 
with  plane  to  be  eatisfactorj  to  the  city  en- 
gineer. Conditions  vere  imposed  upon  the 
city,  in  the  proposition,  as  follows:  "The 
city  of  St.  Paul  to  agree  to  construct  all  the 
necessary  approaches  oa  both  ends  of  said 
bridge,  and  pay  any  damages  to  owners  of 
property  atiutting  on  said  aporoachee,  and, 
on  the  completion  of  the  bridge  in  accordr 
ance  with  the  plans  as  accepted  by  the  city 
engineer,  the  city  of  St.  Paul  is, to  maintain 
the  same  for  all  future  time.  The  city  of 
SL  Paul  to  further  agree  to  prohibit  all 
cTOBBing  at  grade  of  tracks  of  the  Minnesota 
Transfer -Rail  way  Company  after  the  said 
bridge  is  completed,  ready  for  use;  and, 
the  event  that  permission  is  given  by  saiu 
city  to  any  company  to  construct  a  motor 
line,  an  elevated  railroad,  or  any  other  rail- 
way upon  University  avenue  across  the 
Sounds  of  the  Minnesota  Transfer- Railway 
tnpany,  such  road  shall  not  be  permitted 
to  cross  the  tracks  of  the  transfer  company 
at  grade,  but  upon  a  bridge  to  be  construct- 
ed at  the  expanse  of  said  elevated  railroad  or 
motor  line,  and  in  no  manner  at  the  expense 
of  the  Minnesota  Transfer-Railway  Com- 
pany; and  no  permission  shall  be  given  any 
elevated  railroad  or  motor  line  to  build  a 
bridge  over  the  tracks  of  this  company  on 
University  avenue,  unless,  coupled  with  such 
permission,  it  is  required  that  the  bridge  be 
built  to  conform  to  that  which  the  Minne- 
•ota  Transfer-Railway  Company  hereby  pro- 
poses to  build,  so  far  as  leni^th  of  spans  and 
clearance  above  the  rails  of  the  tracks  of 
the  Minnesota  Transfer-Railway  Company 
are  concerned."  In  addition,  the  proposition 
was  made  subject  to  approval  by  defendant's 
board  of  directors.  Later  the  city  council 
Instructed,  by  resolution,  the  proper  officers 
to  enter  into  a  contract  with  aefendant  cor- 
poration for  the  construction  of  the  bridge 
in  accordance  with  the  proposition.  The 
bridge  was  built  at  an  expense  of  about  $98.- 
000  to  defendant,  and  of  about  $25,000  to 
the  city.  It  was  much  more  of  a  structure 
than  defendant  deemed  necessary  for  public 
use  at  tbe  time,  but,  according  to  the  answer, 
defendant  "participated  in  the  construction 
thereof,  relying  upon  the  good  faith  of  said 
city  and  of  its  ofncera  and  common  council, 
ftud  u^on  the  aforesaid  acceptance  of  said 
proposition  and  report  as  a  valid  and  perma- 
nently binding  agreement  of  said  city  to 
maintain  and  repair  the  said  bridge  for  all 
future  time,  and  at  ita  own  sole  expense." 
And  evidently  it  was  much  longer  than  was 
necessary  for  the  protection  of  the  public 
when  crossing  defendant's  tracks.  It  is  fur- 
ther averred  in  the  pleading  just  mentioned 
that  ever  since  its  construction  the  city  has 
maintained  the  bridge,  and  every  part,  and 
has  made  oil  repairs  thereon,  except  in  one 
instance,  where  the  damages  were  occasioned 
by  a  collision  of  cars  operated  by  defendant 
BOKR.  A. 
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itaelf.    The  order   for  Judgmant  v 
the  petition  and  answer. 

1.  It  is  argued  by  defendant's  counsel  that 
the  order  appealed  front  "was  in  plain  defi- 
ance of  Gen.  SUt.  18B4,  !  6UT6,  for  tbe  rea. 
son  that  there  is  a  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  law." 
The  suggestion  of  counsel  is  that,  if  defend- 
ant is  bound  to  repair  the  bridge  in  question, 
the  plaintiff  city  can,  after  demand,  moke 
the  necessary  repairs,  and  in  an  action  at 
law  recover  their  cost  from  his  client.  Two 
cases  are  cited  by  counsel  in  support  of  this 
claim;  Ftnnsylvania  B.  Co.  v.  Irwin,  85  Pa. 
336,  and  Wellcome  v.  Leeds,  SI  Me.  313. 
Neither  is  in  point.  If  defendant  is  bound 
to  make  the  necessary  repairs,  the  estimated 
cost  being  upwards  of  {10,000,  the  character 
and  extent  tJiereof  is  a  question  which  nei- 
ther tbe  company  nor  the  city  can  determine 
absolutely  without  the  assent  of  the  other. 
'  Like  all  matters  involving  a  controversy  con- 
'-  ceming  public  duty  and  private  right,  it  is 
to  be  adjusted  and  settled  by  judicial  inquiry 
and  determination.  The  plans  and  specill- 
cations  prepared  by  the  relator's  engineer 
and  approved  by  its  common  council,  and  the 
direction  to  Uie  defendant  to  repair  the 
bridge  in  accordance  with  such  plana  and 
specilications,  were  not  oonclusive  upon  the 
dWendant,  and  did  not  fix  and  establish  the 
measure  of  its  duty  with  reference  to  these 
repairs.  These  are  matters,  if  put  in  issue, 
for  the  determination  of  the  court  upon  any 
hearing.  If  tbe  city  should  make  repairs, 
and  attempt  to  recover  the  cost  of  defendant, 
the  latter  would  deny  an;  liability,  and 
would  unquestionably  depend  upon  the  fur- 
ther ground  that  it  had  been  given  no  op- 
portunity to  be  heard  when  the  necessity 
and  that  the  character  and  extent  of 
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city  alone.  The  latter  would  be  u 
have  these  matters  passed  upon  in  advance, 
and  when  making  repairs  would  be  simply 
taking  the  chances  on  its  acts  being  aftei- 
wards  approved  and  sustained  by  the  courts. 
If  this  be  so,  it  had  no  plain,  speedy,  or  ade- 
quate remedy  at  law,  and  could  therefore- 
proceed  as  it  did.  The  general  rule  is  that 
"a  railroad  company  is  a  quasi  public  cor- 
poration, and  all  its  rights  and  powers  are- 
conferred  upon  it,  not  merely  for  the  bene- 
fit of  the  corporation  itself,  but  also  in  trust 
for  the  benefit  of  the  public;  and,  whenever 
it  neglects  or  fails  to  perform  any  of  its  cor- 
porate duties,  it  may  generally  be  compelled 
to  perform  the  same  by  an  action  of  manda- 
mus." State  V.  Miaaouri  P.  R.  Co.  33  Kan. 
178,  5  Pac.  772.  See  also  State  e*  rcl.  ifin- 
neapolis  v.  St.  Paul,  M.  £  M.  R.  Co.  38  Uinn. 
246,  36  N.  W.  S70;  State  ex  rel.  Jftnneopolt* 
v.  Jfinneapolts  £  St.  L.  R.  Co.  39  Minn.  21D, 
39  N.  W.  163;  Slate  em  rel.  Duittth  v.  St. 
Paul  &  D.  R.  Co.  75  Minn.  473,  78  N.  W.  87 ; 
High.  T.xtT.  iMgai  Rem.  S  320.  Mandamus  is 
certainly  a  suitable  form  of  action  to  trythe 
questions   involved  here. 

2.  The  duty  rested  upon  the  defendant 
corporation,  when  it  occupied  the  avaiu» 
with  its  tracks,  to  restore  the  same,  by  some- 
reasonably  safe  and  convenient  means,  to  it* 


IDOO. 


Statb  ex  rel.  St.  Paul  v.  HnmsaoTA  Trabspbb  R.  Co. 


former  condition  of  ueeEulness.  And  this ' 
duty  was  b,  continuing  one.  Tha  common- 
lOiW  rule  is  that,  wtiere  a,  person  or  a  corpo- 
ration is  given  the  right  to  build  a  railroad 
across  a  public  highwaj,  it  cannot  be  de- 
stroyed as  a,  thoroughfare,  but  the  part;  ob- 
taining such  riglit  is  bound  to  restore  or 
unite  such  highway  at  his  own  expense  by 
some  reasonably  safe  and  convenient  means 
of'  passage.  No  statute  imposing  this  duty 
is  necessary.  "This  duty  includes  the  doing 
of  whatever  is  necessary  to  restore  the  high- 
way to  such  condition, — as,  for  instance,  in 
case  of  a  bridge,  the  approaches  or  lateral 
embankments,  without  i^ich  the  bridge 
would  be  useless.  This  duty  is  founded  upon 
the  equitSible  principle  that  it  was  their  act, 
done  in  pursuance  of  their  own  advantage, 
which  rendered  this  work  necessary,  and 
therefore  they,  and  not  tbe  public,  should 
be  burdened  with  its  expense."  Slate  ea  rel, 
ilinneapolU  v.  St.  Paul,  Jf.  £  M.  R.  Co.  35 
Minn.  133,  69  Am.  Eep.  313,  28  N.  W.  4,  and 
cases  cited.  And,  if  a  performance  of  this 
duty  makes  it  necessary  to  build  a  bridge, 
it  is  equally  as  necessary  that  it  should  be 
kept  in  repair.  It  must  ht  maintained  while 
the  duty  continues,  that  the  public  may  be 
suitably  provided  for.  Tbe  person  or  corpo- 
ration creating  the  necessity  can  only  be 
released  from  the  duty  by  some  act  of  the 
legislature.  This  rule  is  not  very  seriously 
disputed  by  defendant's  counsel,  but  his  po- 
sition is  that  by  reason  of  an  acceptance  of 
the  proposition  made  to  the  city,  to  which 
we  have  referred,  and  the  building  of  the 
bridge  therein  mentioned  in  accordance  with 
plans  prepared  by  the  city  engineer,  defend- 
ant was  relieved  from  any  further  duty  in 
respect  to  the  University  avenue  crossing, 
and  fs  no  longer  liable  under  the  common- 
law  rule  as  to  repairs  and   future  mainte- 

3.  While  having  under  eonsideratioa  de- 
fendant's claim  of  a  grant  of  perpetual  im- 
munity from  its  otherwise  binding  obliga- 
tion to  keep  the  bridge  in  repair,  we  shall 
assume  what  is  denied  by  tbe  city  attorney 
in  his  argument.— that  the  city  did  enter,  in 
so  far  as  it  could,  into  a  contract  with  de- 
fendant corporation  to  build  a,  part  of  this 
bridge  as  proposed  by  defendant's  presidoit, 
and  that  in  this  contract  the  city  accepted 
and  agreed  to  abide  by  the  conditions  con- 
tained in  the  proposition,  hereinbefore  quot- 
ed in  full,— one  being  that  it  was  to  main- 
tain the  structure  "for  all  future  time," — 
and  that  the  bridge  in  question  was  built 
and  completed  in  strict  compliance  with  a 
duly-executed  contract,  in  all  matters  of 
form.  The  question  then  is.  Was  it  within 
tbe  power,  e;q)re8i>  or  implied,  of  the  city  oili- 
rials  to  enter  into  an  agreement  of  this  char- 
acter which  would  be  of  any  validityl  Not 
only  did  the  council  appropriate  city  funds 
to  and  in  the  construction  of  a  bridge  which, 
in  so  far  as  it  crossed  the  railway  trades, 
was  made  necessary  by  defendant's  acts,  and 
which,  as  a  consequence,  defendant  was 
obliged  to  wholly  construct,  but  it  accepted 
eonmtiona,  and  attempted  to  bind  the  mnni- 
eipclity,  for  all  future  time,  to  niaint*iii  this 
rail.  R.  A. 


bridge   at   that   particular  pdnt.     Without 

regard  to  what  might  be  needed  by  the  pub- 
lic at  some  future  period,  tbe  council  at- 
tempted to  bind  the  city  to  repair  and  to  keep 
"  existence  for  all  time  a  bridge  but  one  half 
wide  as  the  avenue  across  which  defend- 
t  had  laid  a  large  number  of  tracks,  evi- 
dently used  as  part  of  its  transfer  yard,  and 
not  merely  for  ordinary  crossing  purpoees. 
The  council  went  further  than  this.  It  at- 
tempted to  bind  the  city  not  to  cross  the 
trades  at  the  surface  grade  or  otherwise,  nor 
to  allow  any  street-car  or  traction  company 
so  to  do,  or  to  so  cross  at  any  other  grade 
than  that  fixed  by  the  height  of  the  bridge. 
If  such  a  contract  could  be  upheld,  the  city, 
without  any'  consideration  whatever,  and  ajl 
a  gratuity,  gave  away  and  waived,  as  was 
said  by  the  court  below,  "a  most  valued  right 
given  to  it  at  common  law,  uia.,  tbe  right  to 
oompel  tbe  respondent  to  provide  and  forever 
maintain  suitable  and  safe  crossings  on  Uni- 
versity avenue  over  its  tracks  and  other 
grounds,  a  distance  of  over  1,300  feet,  and  it 
relieved  the  respondent  for  all  time  from  any 
and  all  obligations  in  that  behalf."  Such  an 
arrangement,  ignoring  entirely  tbe  question 
of  consideration,  was  ufira  vires.  It  was  not 
binding  on  either  party.  It  cannot  be  that 
the  common  council  of  1BS8,  by  the  passage 
of  a  resolution  providing  for  the  constructian 
of  a  bridge  60  feet  in  width  in  a  street  120 
feet  wide,  to  be  perpetually  maintained  by 
tbe  city,  could  limit  or  control  the  legisla- 
tive action  of  its  successors,  or  could  abdi- 
cate its  right,  as  future  necessity  should  re- 
quire, to  compel  the  construction  and  main- 
tenance of  a  bridge  or  viaduct  of  such  dimen- 
sions, width,  and  construction  as  should,  as 
nearly  as  may  be,  Testore  the  street  to  its 
former  condition  of  usefulness.  We  have  al- 
ready held  that  the  power  of  municipal  au- 
thorities to  contract  in  relation  to  a  given 
matter  does  not  carry  with  it  by  implication 
power  to  make  a  contract,  even  with  refer- 
ence to  such  matter,  which  shall  cede  away, 
control,  or  embarrass  their  legislativeorgov- 
ernmental  powers,  or  render  the  municipali- 
ty unable  in  the  future  to  control  any  muni- 
cipal matter  over  which  it  has  legislative 
oontrol  {I'lynn  v.  lAUle  Falls  Electric  i 
Water  Co.  74  Minn.  186,  77  N.  W.  38,  78  N. 
W.  106;  Btate  ex  rel.  8t.  Paul  v.  8t.  Paul 
City  B.  Co.  (Minn.)  81  N.  W.  200)  ;and  also 
that  a  municipal  corporation  Intrusted  with 
power  of  control  over  public  streets  cannot, 
by  contract  or  otherwise,  irrevocably  sur- 
render any  part  of  sucb  power,  without  the 
explicit  consent  of  the  legislature,  because 
such  power  is  in  the  nature  of  a  trust  held 
by  the  corporation  for  the  Btat«  (Nosfc  v, 
Lowry,  37  Minn.  261,  33  N.  W.  787).  And, 
of  course,  it  is  a  general  and  fundamental 
principle  of  law  that  all  persons  contracting 
with  a  municipal  corporation  must,  at  their 
peril,  inquire  into  the  power  of  the  corpora- 
tion or  its  officers  to  make  the  contract.  Fu- 
ture conditions  may  require  that  the  public 
thoroughfare  be  restor^  to  its  normal  con- 
dition, so  that  there  may  be  a  grade  crossing 
for  all  persons  who  may_  have  occasion  to 
cross  on  foot  or   in  vehicles.    This  would 
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compel  the  defendant'!  track*  to  be  put  over- 
head or  underneath  Uie  surface.  And  it  ia 
not  improbable  that  in  time  the  traveling 
public  may  need,  for  its  use,  the  full  width  of 
the  avcuuc,  120  feet,  instead  of  the  00  feet 
now  accorded.  These  things  would  be  ab- 
solutely prohibited,  should  we  sustain  de- 
fendant's contention.  The  alleged  contract 
was  and  is  invalid.  Counsel  for  defendant 
has  cited  the  case  of  State  e«  rel.  Bunrsell  v. 
Ensign,  54  Minn.  372,  56  N.  W.  41,  as  in  con- 
flict with  State  ex  rel.  liinneapolit  v.  8t. 
Paul,  li.  d  M.  R.  Co.  3S  Minn.  131,  69  Am. 
Bep.  313,  2S  N.  W.  3.  But  there  Is  uo  con- 
flict, for  the  case  first  tnentioned  was  not  an 
action  brought  to  compel  a  railway  company 
to  restore  a.  street  which  it  had  crossed  with 
its  tracks  to  its  previous  state  of  usefulncaa, 
by  bridging  or  otherwise.  It  was  a  proceed- 
ing under  the  charter  of  the  city  of  Duluth, 
in  which  a  viaduct  had  to  be  built  over  rail- 
way tracks  in  connection  with,  and  as  a  part 
of,  a  street  improvemenL  A  bridge  over  the 
tracks  would  nave  been  a  detriment,  instead 
of  what  was  required,' — on  improvement. 
The  city,  instead  of  assessing  the  benelits 
arising  to  the  railway  company,  if  any,  ac- 
cepted 150,000  from  the  latt«r  in  lieu  of  an 
asseaameot,  and  then  aaseased  beneilts  to 
other  property  as  provided  by  the  charter. 
More  than  this,  there  was  nothing  in  the  rec- 
ord in  that  case  which  tended  to  show  that 
the  street  involved  had  been  laid  out  or  used 
as  a  public  thoroughfare  before  the  railway 
company  laid  its  tracks,  and  therefore  no 
duty  of  the  company,  at  common  law  or  by 
Btatutc,  was  shown  to  have  been  neglected. 
Counsel  also  urges  that,  as  this  bridge  was 
the  result  of  a  compromise  between  the  city 
and  the  defendant,  the  former  is  estopped 
from  asserting  the  claim  now  made  upon  the 
latter.  It  was,  urges  counsel,  the  finality  of 
a  fair  and  intelligent  compromise.  We  are 
justified  in  saying  that  a  very  large  propor- 
tion of  bridges  huilt  by  railway  companies 
over  their  tracks,  where  highways  are 
crossed,  are  the  result  of  compromises, — 
many  of  them  the  result  of  protracted  litiga- 
tion. There  is  frequently  a  difference  of 
opinion  between  railway  officials  and  city  au- 
thorities as  to  when  a  necessity  arises,  and 
what  is  needed  in  the  way  of  Btructures.  Es- 
toppel in  this  case,  or  in  any  other  where  a 
plain  duty  rests  upon  a  party,  cannot  be 
predicated  upon  the  compromise  of  some  dif- 
ference of  opinion  ae  to  exactly  what  the  per- 
formance of  that  duty  requires.  The  rule  re- 
lied on  by  counsel,  that  the  doctrine  of  ultra 
vires,  when  invoked  for  or  against  a  corpoia- 
tion,  should  not  be  allowed  to  prevail  where 
it  would  defeat  the  ends  of  justice  or  work 
a  legal  wrong,  is  against  him;  tor  here  the 
ends  of  justice  will  be  subserved  by  compel- 
ling the  defendant  to  perform  its  duty.  And 
no  legal  wrong  ia  done  to  his  client  by  com- 
pelling it  to  abide  by  its  legal  obligation  to 
provide  and  maintain  a  suitable  crossing 
over  its  tracks.  We  have  referred  to  the 
claim  of  counsel  that,  under  its  charter,  de- 
fendant was  authorJEcd  to  construct  this 
bridge,  and  also  to  maintain  it.  It  is  true 
that  by  virtue  of  a  charter  provision  (Spe- 
60  L.  R.  A. 


cial  Iaws  18S6,  chap.  7,  S  3)  the  city  ia  ^ven 
power  to  build  "any  bridge  or  bridges,  and 
also  the  approaches  thereto  in  any  street  or 
streets,  highway  or  highways  of  aaid  city, 
over  railway  tracks  or  other  places."  If  the 
legislature  had  intended  to  relieve  railway 
corporations  from  the  duty  imposed  at  com- 
mon law  in  reference  to  public  ways  already 
in  use,  and  then  crossed  by  railway  tracks, 
apt  language  would  have  been  found  in 
which  to  express  the  rule.  As  the  sectjon 
reads,  we  should  have  to  infer  altogether  toe 
much  as  to  such  intent. 

We  are  of  opinion  that  an  agreement  on 
the  part  of  the  ci^  to  maintun  this  bridge 
for  all  time  was  beyond  the  power  of  the 
officers  of  the  city,  contrary  to  public  poli^, 
void,  and  of  no  eifect,  and  that  the  order  of 
th«  court  telou?  direeting  a  peremptory  writ 
□/  pKtndamttt  should  be  affirmed. 

It  it  BO  ordered. 


6TATB  of  Minnesota,  Be»pt„ 

M.  H.  SHEROD,  Appt. 

SAME,  Oespt., 


Pat  O'ORADr,  Appt. 


David  W  HORRIQAN,  Appt. 


•CliApter  94S,  Oea.  I^avra  ISM,  pcIaHbb 
to  iMilflBK  vovrdera,  Acid  eonitltntlonal ; 
not  being  an  Infringement  upon  private  rlsbts, 
■ad  not  class  legislation. 

(Jui7  14,  leoo.) 

APPEALS  by  defendants  fr«n  judgments 
of  tlie  Municipal  Court  of  St  Paul  con- 
victing them  of  violating  a  statute  reqairing 
labels  to  be  placed  upon  padcages  of  baking 
powder.     A  firmed. 

The  facta  are  stated  in  the  opinion. 

Elr.  B.  0.  OlmitsBdt  for  appellants 
Sherod  and  Horrigan; 

Where  the  only  offense  charged  wa«  the 
sale  of  an  unlabeled  can,  the  state  had  no 
right  to  introduce  evidence  tending  to  prove 
the  other  offense,  of  selling  a  baking  powder 
containing  deleterious  inp^ients. 

State  V.  Hoyt,  13  Minn.  132,  Oil.  12S; 
State  V.  Maetelier,  46  Minn.  128,  47  N.  W. 
541. 

So  far  as  the  same  applies  to  baking  pow- 
der, chapter  7  of  the  Laws  of  1869  as 
amended,  chapter  110  of  the  Laws  of  1991, 
and  chaptar  24S  of  the  I«W8  of  ISM,  are  in 
violation  of  the  provisions  of  tie  Constitu- 
tion of  the  state  of  Minnesota,  art  1,  I  2, 
and  art  4,  H  33,  34. 

*HeailDote  br  Lnwia,  3. 

Not*. — Ai  to  ordinance  prohibiting  colored 
nettlur  over  fruit,  se*  Frost  v.  Cblcaga  (III.) 
*6  L,  K.  A.  6GT.  and  footnott  as  to  regulations 
of  sales  ot  articles  o(  food  within  the  police 


1000. 


Btatb  f.  Shkrov. 


The  legislsture  must  treat  ftll  alike  who 
are  in  the  same  condition,  must  make  the 
l«w  applj  to  a  whole  class;  and  the  clan's 
must  be  aelected  on  aorae  diaUnction,  or  be 
defined  bj  some  principle,  which  might  nat- 
nrailj  or  propcrlj  disting^ih  it  from  all 
other  clasaee. 

Slate  ea  rel.  Inma  t.  Wagetier,  69  Minn. 
200,  38  L.  H.  A.  677,  72  N.  W.  67. 

No  arbitrary  distinction  between  different 
kindB  or  claBECB  of  buHineae  can  be  sustained, 
the  conditions  being  otherwise  similar. 

Slate  ex  rel.  MoCue  t.  Ramtet/  County 
Sheriff,  48  Minn,  236,  51  N,  W,  lU. 

It  must  be  based  upon  some  natural  rea- 
•on,  some  reason  suggented  by  necessity, 
some  difference  in  the  situation  and  circoiu- 
■tances  of  the  subjects  placed  in  the  differ- 
ent classes,  suggeetJng  the  necessity  of  dif- 
ferent legislation  with  respect  to  them. 

By  necessity  is  meant  praetieal,  and  not 
•>b*olut«,  necessity;  but  the  characteristics 
which  wilKeerre  as  a  btuis  of  classification 
must  be  substantial,  and  not  slight  or  illu- 

State  ex  rel.  OourthouM  i  Oity  Ball 
Comrs.  T.  Cooley,  66  Minn.  640,  6B  N,  W.  160. 

Police  power  is  "the  power  to  impose  such 
Teetrictions  upon  private  rights  as  are  prac- 
tjcally  necessary  for  the  welfare  of^  alt. 
.  .  .  And  it  must  be  confined  to  sudh  re- 
strictions and  burdens  as  are  thus  necessary 
to  promote  the  public  welfare^  or,  iu  other 
words,  to  prevent  the  infliction  of  publio  In- 
jury." 

folate  ex  rel.  Beek  v.  Wagener,  77  Minn, 
483,  40  L.  R.  A.  442,  80  N.  W.  633. 

This  injury  can  come  only  through  being 
defrauded  by  purchasing  as  genuine  a  spu- 
rious article,  or  by  pur<£asing  an  article  in- 
trinsically injurious  to  health. 

Whether  the  manufacture  and  sale  of  bak- 
ing powder  is  such  a  trade  as  requires  regu- 
lation on  the  ground  that  It  la,  or  is 
likely  to  become,  a  menace  to  public  health, 
fa  strictly  a  judicial  question,  and  as  such 
to  be  determined  apon  the  evidence  in  the 
ease  and  such  other  matters  as  the  court 
may  take  judicial  notice  of. 

In  this  prosecution  the  state  had  every  op- 
portunity to  show  the  deleterious  charaot^r 
of  the  ingredients  of  the  various  baking  pow- 
ders, and  to  demonstrate  that  they  are  cap- 
able of  producing  injury  to  the  public  It 
has  failed  to  do  bo. 

The  constitutional  amendment  of  18D2, 
imposing  a  restriction  upon  class  legislation, 
ajmlies  to  legislation  of  this  character. 

Slate  et)  rel.  Luria  v.  Wagener,  69  Minn. 
206,  38  L.  E,  A.  677,  72  N.  W.  87. 

Messra.  HnoA  ft  TliyEeaon,  for  appel- 
lant O'Orndy: 

The  police  power  can  only  be  exercised  fur 
the  purpose  ot  preserving  the  public  health, 
publio  morals,  and  public  welfare.  In  the 
exercise  of  that  power  the  state  must  impose 
only  such  burdens  as  are  necessary  in  order 
to  protect  or  preserve  the  publio  health,  mor- 
als, and  welfare. 

Butler  v.  Ckamlera,  36  Minn.  69,  30  N.  W. 
SOS;  <SIcIs  T.  Thovtp*on,  44  Minn.  271,  46  N. 
SOL.  R.  A. 


W.  410;  Bantiibal  <£  St.  J,  R.  Co.  y.  Baten, 
B6  U.  B.  466,  24  L.  ed.  G27. 

It  is  not  necessary,  in  order  to  protect  the 
health  of  the  citizens  of  this  state,  to  requiis 
the  manufacturer  ot  a  baking  powder  which 
is  admittedly  pure,  sold  without  deception  or 
fraud,  and  which  contains  no  substance  or 
compound  in  any  way  injurious  to  the  health 
of  the  individuaJ  using  it,  to  label  such  p>w< 

The  police  power  of  the  stat«  Is  ordinarily 
directed  to  such  articles  as  are  dangerous  or 
deleterious  to  the  public  health,  or  to  such 
articled  as  are  being  sold  for  what  they  ara 
not,  or  simulating  something. 

Harvey  v.  Huffman,  30  Fed.  Rep.  846,  note. 

lleetre.  W.  B.  DowkIbs,  Attorney  Gen- 
eral, SorKoe  E.  Bigelov  and  F.  W.  ZoU- 
mftn,  for  respondent: 

Tbe  business  of  manufacturing  and  selling 
baking  powders  is  properly  subject  to  regu- 
lation by  the  state  under  its  police  power, 

tSugler  v.  Konaas,  123  U.  B.  823,  31  L.  ed. 
205,  8  Sfcp.  Ct.  Rep.  273;  Powell  v.  Pennsyl- 
vania, 127  U.  8.  878,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  SD2,  1257;  Lavston  v.  Steele,  162  U.  8. 
133,  3S  L.  ed.  386,  14  Sup.  Ct.  Rep.  409; 
Crutoher  t.  Kentucky,  141  U.  S.  47,  37  t. 
ed.  648,  11  Sup.  Ct,  Rep.  851 ;  People  v.  Gi- 
rard,  145  N.  T.  lOB,  39  N.  E.  823;  touw- 
jnlle  A  N.  R.  Co.  v.  Kentuoky,  161  U.  8.  677, 
40  L.  ed.  640,  10  8up.  Ct  Rep.  714. 

The  business  of  manufacturing  and  sell- 
ing baking  powders  is  liable  to  result  in  im- 
position and  fraud  upon  the  public,  if  not  in 
Injury  to  the  public  health,  and  is  there- 
fore subject  to  polioe  regulation,  at  least  to 

Blolz  T.  Thompson,  44  Minn.  271,  46  N.  W. 
410. 

Althou^  a  buatnesB  may  be  harmless  and 
legitimate  when  honestly  conducted,  yet  if, 
by  reason  of  its  peculiar  character,  it  is  li- 
able to  become  the  means  of  fraud  and  im- 
position upon  the  public,  it  necessarily  fol- 
lows that  the  regulation  of  the  business  la 
within  the  police  power  of  the  state. 

j8<B(e  eat  rel.  Minoea  v.  Bohoenig,  72  Minn. 
529.  75  N.  W.  711. 

The  police  regulations  contained  in  the 
law  under  consiijeration  are  valid. 

The  courts  will  never  assume  to  determine 
whether  these  measures  are  wise  or  the  best 
that  might  have  been  adopted,  provided  only 
that  tliey  are  such  as  liave  some  relation  to, 
and  some  tendency  to  accomplish,  the  desired 

Butler  V.  Chamben,  38  Minn.  73,  30  N.  W. 
308;  State  v.  Donaldson,  41  Minn.  74,  42  N. 
W.  781 ;  Bippe  v.  Becker,  56  Minn.  112,  22  L. 
R.  A.  857,  67  N.  W.  331 ;  State  v.  Corbett,  67 
Minn.  349,  24  L.  H.  A.  498,  4  Intera  Com. 
Rep.  6B4,  69  N.  W.  317;  State  ex  rel.  Cor- 
coran T.  Chapel,  64  Minn.  130,  32  L.  R.  A. 
131,  68  N.  W.  205;  State  v.  Smith,  58  Minn. 
35.  26  L.  R.  A,  769,  59  N.  W.  545;  State  r. 
Aslesen,  60  Minn.  5,  52  N,  W.  220;  State  v. 
Urozinski,  59  Minn.  465,  27  L.  B,  A.  76.  61 
N.  W.  560;  Powell  v.  Penntylvanut,  127  U. 
B.  684,  32  L.  ed.  256,  8  Sup.  Ct  Rep.  992, 
1257. 

No  man  baa  a  oonsUtutional  right  to  ketp 


UDntsaoTi.  SoPKUn  Conwr, 


Kcret  the   oompogition  of   lutMUuceg  which 
he  bells  to  the  public  aa  articles  of  food, 
Slale  V.  AtUaen,  60  Minn.  5,  62  N.  W.  220. 

Iiewls,   J.,   delivered  the   (pinion  of   tlie 

These  three  caeea  were  iubmitted  together, 
Mid  m&j  be  K>  disposed  of.  The  onlj  queadon 
involved  ii  the  oonBtitutionality  at  the  bak 
jng  powder  taw  (Gen.  Laws  1899,  chap.  843). 
HiiB  statute  requires  all  manufacturers  and 
sellers  of  all  oonipounds  or  mixtures  intend' 
«d  for  use  as  a  baking  powder  to  affix  a  label 
to  every  box  or  can,  containing  the  name  and 
residence  of  the  manutKcturer,  and  the 
words,  "Tbia  baking  powder  ii  composed  of 
the  following  ingredients,  aad  none  other" 
(following  the  names  of  the  ingredients). 
This  chapter  is  an  amendment  to  chapter  7, 
Gen.  Laws  18B9,  which  required  such  a  label 
to  be  put  upon  boxes  and  cans  oontainint; 
alum,  in  any  form  and  shape,  aa  a  constitu- 
ent. The  effect  of  the  amendment  of  18911 
was  to  require  the  label  to  be  placed  upon 
all  baking  powders,  regardless  of  whetaer 
they  contained  alum  or  any  deleterious  sub- 
stance, or  were  pure  and  heslthfnl.  The  sev- 
eral defendants  were  convicted  in  the  munici- 
p^  court  of  St.  Paul  of  idling  baking  pow- 
der without  placing  thereon  the  required  la- 
bel, and  they  appefti  from  judgments  entered 
in  such  proceedings. 

In  the  case  against  O'Orady  we  are  asked 
to  pass  upon  the  law,  conceding,  under  stipu- 
lation, that  the  bakii^  powder  sold  was  a 
pure  cream  of  tartar  powder  and  not  injur- 
ious to  the  public  health,  whereas  in  the 
other  cases  the  state  took  the  position,  and 
introduced  evidence  to  that  elTect,  that  the 
cream  of  tartar  powders  were  not  pure  and 
healthful,  and  that  tha  law  should  be  sus- 
tained on  that  ground.  The  amendment  of 
1899  having  wiped  out  all  distinction  be- 
tween the  various  kinds  of  powders,  requir- 
ing the  label  ae  to  the  ingredients,  without 
regard  to  purity  or  health  fulness,  the  consti- 
tutionality of  the  law  does  not  depend  upon 
the  nature  of  the  ingredient*  of  the  powders 
sold  by  defendants  Sherod  and  Horrigan,  and 
we  will  not  consider  the  evidence  in  that  re- 
spect. If  the  law  cannot  be  sustained  upon 
the  broad  ground  that  it  is  a  proper  exercise 
o(  the  police  power  of  the  state,  without  re- 
gard to  the  purity  and  healthfnlness  of  any 
particular  powder,  then  it  cannot  be  sus- 
tained with  reference  to  powders  which  arc 
impure  and  harmful  in  their  use.  The  law 
is  attacked  upon  the  usual  giTHjnds  urged  in 
such  caeea,  ne.,  that  it  is  not  a  proper  exer- 
cise of  the  police  power  of  the  stat«,  and  is 
in  violation  of  article  1,  {  2,  and  article  4,  H 
33,  34,  of  the  state  Constitution. 

AppellsntB  advance  the  argument  that,  it 
the  bating  powders  are  pure  cream  of  tar- 
tar powders,  there  is  no  reason  requiring 
their  ingredients  to  be  published,  and  it  is 
an  unwarranted  interference  with  a  manu- 
facturer's or  dealer's  business  to  put  him  to 
that  expense  and  annoyance.  Further,  that 
the  public  will  receive  do  benefit  from  such 
labels  1  that  purchasers  of  such  powders  do 
not  know  the  meaning  of  the  terms  used;  ' 
EOL.R.A. 


that  it  la  unjust  to  cause  a  manufaetnrer 
or  dealer  in  pure  powders  to  submit  to  aoeti 

a  law,  for  the  purpose  of  exposing  those 
who  make  or  deal  in  a  harmful  article;  that 
if  such  a  law  can  be  enforced  against  bak- 
ing powders,  without  reference  to  their  pur- 
ity, then  pure  sugar,  pure  Sour,  and  other 
pure  staple  articles  of  food  may  be  like- 
wiie  brought  under  similar  restrictions,  and 
to  single  out  baking  powder  in  this  manner  is 
class  legislation  and  void.  There  is  nothing 
new  in  all  of  these  objections.  The  field  has 
been  fully  covered  by  decisions  of  this  court 
wherein  the  general  principles  controlling 
these  cases  have  been  established,  and  it  is 
only  necessary  to  refer  to  them.  The  1833 
law  was  construed  in  the  case  of  Slols  r. 
Thompson,  44  Minn.  ETl,  U  N.  W.  410.  As 
above  stated,  that  law  required  the  label 
only  ae  to  powders  containing  alum.  The 
court  saj's;  "The  statute  does  not  prohibit 
the  manufacture  or  sale  of  baking  powder 
containing  alum,  but  requires  the  fact,  when 
alum  is  a  constituent  of  it.  to  f>e  diaclosnt 
in  the  manner  epedfled.  We  have  no  doubt 
tliat  it  is  within  the  power  of  the  l^slature 
to  impose  this  reifuirement.  We  need  not 
enter  upon  a  consideration  of  the  question  at 
to  whether  the  use  of  alum  in  food  in  such 
quantities  aa  might  be  included  in  a  baking 
powder  is  or  is  not  injurious  to  health.  The 
validity  of  that  part  of  the  law  which  we  art 
considering  does  not  dejKnd  upon  the  fact 
being  that  it  is  injurious."  Then  follows  a 
very  full  statement  of  the  reasons  for  sus- 
taining the  law.  They  are  as  follows :  That 
the  use  of  baking  powder  compounds  has  be- 
come oommon ;  that,  being  a  compound,  the 
people  should  know  the  contents,  that  they 
nuiy  judge  of  their  quality  brfore  purchas- 
ing ;  that  people  are  leas  easily  imposed  upon 
irhen  the  contents  are  thus  made  known. 
''The  owner  of  such  property  may  be  I^al- 
ly  required,  as  a  matttn'  of  proper  police  reg- 
nlution  for  the  benefit  of  tlie  people  in  gen- 
eral, to  sell  for  what  it  actually  is,  and  upon 

wn  merits,  and  is  not  entitled,  as  a  mat- 
ter of  oonstitutional  right,  to  the  benefit  of 
any  additional  market  value  which  he  may 
secure  by  concealing  its  true  character."  It 
will  be  noticed  that  this  decisiion  rests  upon 
the  broad  ground  that  baking  powders  are  a 
compound,  the  contents  of  which  the  people 
have  a  right  to  know  before  purchasing ;  and, 
although  the  law  then  referred  to  sJum  com- 
luuds,  the  opinion  expressly  states  that  it 
immaterial  whether  or  not  alum  is  inju- 
.  lus  in  such  nse.  TTiis  decision  covers  eve^ 
proposition  advojiced  by  appellants.  If 
there  was  good  reason  tor  that  law  at  that 
time,  there  is  mors  reason  for  the  present 

at  this  time.  According  to  the  testi- 
mony of  an  e>pert  witness,  there  are  nearly 
fifty  kinds  of  baking  powders  on  the  market. 
They  are  divided  in  several  classes,  which  it 
is  not  here  necessary  to  mention.  It  is  well 
known  that  there  is  a  great  controversy  go- 
ing on,  the  world  ovpr,  ns  to  the  merits  of  ths 
'>ua  kinds  of  baking  powder.     Eminent 

itists  differ  as  to  which  are  harmfnl  and 
which  ore  wholesome.  Baking  powders  are 
Inclosed  in  aealed  cans  or  boxes,  to  protect 
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State  t.  Shkrod. 


6SS 


them  from  nMriatUTG,  And  c&n  nailer  be  adul- 
terated and  pushed  upon  the  market.  It 
■doea  not  follow  that,  becauM  t,  powder  is 
DOW  pure  crnun  of  tartar,  aome  other  ingre- 
dient may  not  be  added  at  a  future  time.  The 
atate  aims  to  deal  justly  hy  a.11  manufartur- 
era  and  dealers,  by  subjecting  them  all  to 
the  same  requirements.  Each  manufacturer 
muat  deal  honestly  with  the  public,  if  he 
would  keep  their  eonSdence;  but  those  who 
fiave  so  dealt,  and  built  up  great  repotations 
upon  the  cxoellenee  of  their  goods,  should  not 
-complain  at  being  obliged  to  take  the  public 
still  further  into  their  conBdence,  by  openly 
making  known  the  contents  of  the  article. 
Appellants  base  their  claim  that  the  statute 
ia  class  legislation  upon  the  ground  that  it 
-distinguishes  baking  powders  from  other 
-welt-lmowB  food  products,  suoh  as  butter, 
sogar,  and  flour.  While  there  is  a  clear  dis- 
tinction between  baking  powders,  which  con- 
sist of  compounds  or  mixtures,  and  the  arti- 
-cles  mentioned,  which  are  primary  food 
products,  we  are  not  prepared  to  say  that 
such  a  statute  might  not  be  extended  to  in- 
-clude  such  articles,  if,  io  the  opimon  of  the 
le^slature.  the  adulteration  of  those  prod- 
nctii  would  make  it  adrisahle.  That  ques- 
"tion  is  not  before  us.  But  that  baking  pow- 
ders may  be  treated  as  a  class,  without  being 
subject  to  the  objection  of  being  class  legis- 
'l&tion,  has  been  decided  in  StoTx  v.  Thomp- 
son, 4i  Minn.  271,  46  N.  W.  410.  As  stated 
in  State  v.  BmitK,  eS  Minn.  35,  25  L.  R.  A. 
750,  56  N.  W.  645,  "when  a  subject  is  within 
that  [the  police]  power,  the  «tent  to  which 
it  shall  be  exercised,  and  the  regulations  to 
-effect  the  desired  end,  are  generally  wholly 
in  the  discretion  of  the  l^slature."  Again, 
■in  State  v.  ilrosinaki,  59  Minn.  486,  27  L.  R. 
A.  76,  61  N.  W.  680,  "The  courts  will  never 


s  clearly  so,  as  having  no  reasonable 
tendency  to  accomplish  the  desired  end." 
The  law  in  question  reasonably  tends  to  pre- 
vent fraud,  and,  for  the  reasons  stated,  is 
not  an  infringement  upon  private  rights,  and 
4B  not  class  legislation. 

Jvdgruentt  and  orders  Affirmad. 

Browm,  J.,  absent,  took  no  pftrt. 


-■1.  Whm  m  UlToree  baa  bcea  Kv^ated 
to  the  irtfe.  and  nnreatrleted  custod?  of 
the  minor  chtM  of  the  marriage  gEvea  her  Id 
the  decree,  ber  own  domlcll  establishes  that 
of  the  cbJid. 

■HMdaolea  b;  Lotelt,  J. 
Non. — As  to  domldl  of  Infants,  see  also  E«l- 
-MT  *■  GIMD  (Conn.)  88  L.  B.  A.  471. 

-Mli.  R.  A. 


a.  DpoB  tbe  law  ot  tbe  dsmlcll  at  sack 
minor  child  at  tbe  time  of  Irs  death  depend 
the  Inheritance  rights  of  its  beira 

3.  'Where  a  Bpecinc  lEfcftcr  is  net  apart 
froa  KB  estate  for  a  minor  legatee,  to  be 
given  her  at  a  time  in  the  future,  as  under 
tbe  terms  of  the  wlU  In  tliis  case,  such  legacj 
ii  vested ;  and  the  fund  deslgnaled  therein 
should  be  Mgr^ated  from  the  estate,  and,  up- 
on her  death  before  lu  receipt,  descends  to 
ber  be  Irs. 

(Aagn't  16,  1900,) 

APPEAL  by  petitioner  from  an  order  ol 
the  Bistriet  Court  for  Hennepin  Coun- 
ty reversing  an  order  of  the  Probate  Court 
awarding  to  the  executor  of  Etbal  VandH^ 
worker,  deceased,  a  legacy  in  lier  favor 
found  in  tbe  will  of  John  Vanderwarker. 
Heverted. 

The  fact«  »re  stated  in  tJie  opinion. 

Ur.  OeoTss  D.  ^ja*xT,  for  appellant: 

The  divorce  canceled  all  right  of  the  fath. 
er  to  the  custody  or  control  of  the  child, 
and  transferred  all  his  parental  rights  to 
the  mother. 

Williinton  V.  Doming,  80  Ul.  342,  22  Am. 
Rep.  192. 

To  effect  a  change  of  domidl  there  must 
he  both  an  actual  reeidence  and  an  intent 
to  remain  there. 

Magoaan  v.  Magowan,  67  N.  J.  Eq,  322, 
42  AU.  330. 

The  party  entitled  to  the  custody  of  the 
child  has  the  right  to  determine  its  domicil, 
and  to  change  it. 

Deering's  Civil  Code  (Gal.)  1  213; 
Brightly's  Purdon's  Digest  (Pa.)  1154; 
7'oiciuuiid  V.  Kendall,  4  Minn.  422,  Gil.  315. 
77  Am.  Dec.  534;  Burritt  v.  Burritt,  29 
Barb.  124. 

By  the  divorce  decree  the  care,  custody, 
and  control  were  ezpreasly  awarded  to  the 
mother.  This,  then,  gave  the  mother,  effect- 
ually,  the  right  to  fix  and  determine  and 
change  the  domicil  of  the  child. 

Pcuple  ta  rel.  Campbell  v.  Dewey,  23 
Misc.  2(S7,  60  N.  Y.  Supp.  1013;  Deering's 
Civil  Code  (Cal.)  f  213;  Brightly's  Pur- 
don's Digest  (Pa.)  11S4;  Totcneend  v. 
A'oidall,  4  Uinn.  422,  Gil.  315,  77  Aip.  Dee. 
534;  Bunitt  v.  Burritt,  20  Barb.  124. 

The  guardian  has  a  right  to  change  the 
domicil  of  the  child, — even  to  another  statA, 
— the  interest  or  benefit  to  the  child  being 
the  sole  object  to  which  the  court  will  looE 

Pedan  v.  Robb,  8  Ohio,  227;  Wood  v. 
Wood,  5  Paige,  605,  2S  Am.  Dec.  451 :  Stor7, 
Confl.  Laws,  !  506;  2  Kent,  Com.  227,  note 
6;  Corrte  v.  Coirie,  42  Mich.  510,  4  N.  W. 
213;  Wilkinnon  v.  Deming,  30  III.  342,  22 
Am.  Rep.  102;  Wilson  v.  Ifclfi'Itan,  82  Ga. 
16,  36  Am.  Rep.  118,  note;  People  ex  rel. 
Camph'ill  V.  Deicev,  23  Misc.  267,  60  N.  Y. 
Supp.  1013;  ifanwn  v.  Potter,  61  Minn, 
164,  63  N.  W.  4B4;  People  ea  rel.  Allen  v. 
Allen,  40  Hun,  811;  Wakefield  v.  Ivet,  35 
Iowa,  238;  ToiotMend  v,  Kendall,  4  Minn, 
415,  Gil.  316,  77  Am.  Dec.  534. 

A  judicial  award  of  ohildren  to  the  moth- 
er should  be  presumed  to  carry  vrith  it  a 
transfer  of  pamital  dutiet  u  wall  ■■  par. 
ental  rigbU.  ,  , 

D,      _;     ;    L.OOgIC 
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Brow  T.  Brightman,  136  Moss.  187;  Blaii- 
ton  V.  WilUon,  3  Day,  37,  3  Am.  Dec.  255. 

An  citate  created  by  will  must  be  held  to 
v«at  inimediatcl^  on  the  deatli  of  the  teita- 
tor,  unless  the  intention  to  make  it  contin- 
gent  only    clearly     and    unequivocally    ap- 

Sc^field  T.  Olcotl,  120  111.  371,  11  N.  E. 
JtSl;  2  Redf.  Wills,  *218;  Bayard  v.  Atkins, 
10  Pa.  17 ;  Doe  ea  dem.  Poor  t.  Conaidine, 

0  Wall.  47S,  18  L.  ed.  875;  CoUina  v.  Met- 
calfe, 1  Vem.  461 ;  BauTidert  v.  Vaulier, 
Craig  A  P.  247 ;  2  Redi.  Wills,  "'221,  234, 
23(1,  2S1;  lloOartney  t.  Osbam,  IIS  HI. 
403.  6  N.  E.  310j  Collier's  Will,  40  Mo.  280; 
Bvber  V.  Donoghue,  49  N.  J.  Eq,  125,  23 
AO.  49S;  Little-t  Appeal;  81  Pa.  ISO;  Olark- 
*o»  V.  Fell,  17  R.  1.  646,  24  Atl.  110;  Rob- 
inson'* Betate,  140  Fa.  418,  24  Atl.  297; 
Sellers  v.  Reed,  8S  Va-  377,  13  B.  E.  754; 
Ingraluim  t.  JngroAom,  169  111.  432,  48  N. 
B.  6dl,  49  N.  E.  320;  MeArthur  v.  Scott, 
113  U.  S.  373,  28  L.  ed.  1026,  B  Sup.  Ct 
Rep.  652;  Hawkins,  Wills,  226,  226;  Phippa 
V.  Ackers,  9  Clark  ft  F.  691 ;  FMrntts  y.  Fox, 

1  Ciish.  134,  48  Am.  Dec.  593;  Eldridge  v. 
t;idridge,  9  Cuah.  510;  Guylher  t.  Taylor, 
38  N.  C.  (3  Ired.  £q.)  327;  Duffield  t.  Du/- 
field,  1  Dow  ft  C.  311 ;  Botoe  v.  ffodjie,  162 
III.  252,  38  N,  E.  1083;  Healy  t.  Battlake, 
162  111.  424,  39  N.  E.  260;  Weatherhead  t. 
Stoddard,  68  Vt.  623,  6  AU.  517  ;  Zarimon 
y.  DitiJWrt,  87  App.  Div.  173.  66  N.  Y.  Supp. 
908. 

A  legacy  payable  to  tlie  beneficiary  when 
he  shall  have  arrived  at  a  certain  age,  there 
being  no  gift  over  in  case  of  antMedent 
death,  vests  in  the  beneliciary  at  the  death 
of  the  testator,  only  the  time  of  payment  be- 
ing postponed. 

Wardwell  v.  Bale,  161  Usss.  396,  37  K. 
E.  106;  Saa>ver  v.  Culf>y,  146  N.  Y.  192,  40 
N.  E.  869;  ilanioe  v.  Manice,  43  N.  Y.  366; 
Smith  y.  Edioarda,  88  N.  Y.  106 ;  Uvrtha  v. 
Wtlcoji,  47  App.  Div.  626,  62  N.  Y.  Supp. 
481. 

WTiere  the  legaey  is  to  be  separated  at 
once  from  the  estate  and  invested  for  the 
benefit  of  the  legatee,  it  indicates  an  inten- 
tion to.  give,  a  vestM  legacy. 

Warner  v.  DvranI,  76  N.  Y.  133;  Pater- 
ton  V.  Ellia,  11  Wend.  269;  Fonmereau  y. 
Fonaereau,  1  Vee.  Sr.  113;  Cave  v.  Cave,  2 
Vern.  608. 

The  use  of  the  words  "payable"  or  "to  be 
paid"  Indicatci  a  purpose  to  vest  the  estate 
absolutely. 

2  Redf.  Wills.  *261.  and  note  123;  Bone 
T.  7oM  Sohaick,  20  Wend.  564;  Van  Wyok 
y.  Bloodgood,  1  Bradf.  154;  Beach,  Wills,  g 
177;  ifuHi^ord  v,  Rochester,  4  Redf.  451; 
Sanson  y.  Qraham,  6  Ves.  Jr.  239;  Toner 
T.  CoUins,  67  Iowa,  374,  25  N.  W.  287 ;  Dtif- 
field  y.  Duffieid,  1  Dow  ft  C.  311;  Linton  v, 
Laycock,  33  Ohio  St  134. 

Where  the  testator  directs  that  the  fund 
be  severed  from  bia  estate  and  set  apart  for 
the  benefit  i^  the  legatee,  the  e«Ute  will 

Bono  y.  Van  Schaick,  20  Wend.  664;  Re 
Rogers,  94  Cal.  629,  29  Pac.  962 ;  Greet  r. 
Greet,  fi  Bear.  128;  Luler  v.  Bradley,  1 
fiOL.It.  A. 


Hare,  10;  Roui^B  Estate,  9  Hare,  649; 
Saunders  v.  Vaulier,  Craig  ft  P.  240;  Fur- 
nc3s  V.  Fox,  1  Cuali.  134,  48  Am.  Dec.  693; 
1  Jarman,  Wills,  |  837. 

Where  a  legacy  is  given  absolutdy,  but 
the  time  of  payment  is  deferred,  the  legacy 
vests  upon  the  deatJi  of  the  testator,  even. 
though  the  legatee  may  die  before  the  time 
of  payment  arrives ;  for  in  Eucb  eases  the 
time  of  payment  is  not  regarded  «a  of  th* 
substance  of  the  gift. 

Zorimon  v.  DihiMrs,  37  App.  Div.  173,  6& 
N.  Y,  Supp.  908;  Palerson  v.  Ellig,  11 
Wend.  260;  Lod«r  y.  Batfield,  71  N.  Y.  S2; 
yelson  y.  Russell.  13fi  N.  Y.  137,  31  N.  K 
1008;  Fuller  v.  Winthrop,  3  Allen,  31;  El- 
dridge V.  Eldridge,  9  Cuah.  616;  Smffh  v. 
Eaaairds,  88  N.  Y.  106;  Trotor  v.  ScAeK, 
20  N.  Y.  89;  Eventi  v.  EveHU'.  29  N.  Y. 
39;   Warner  v.  Durant,  76  N,  Y.  133. 

The  legacy,  being  personal  property,  had 
its  situs  at  t^e  domieil  of  Ethel  at  the  ti    ~ 


Jacob,  Domioil,  9  42. 

On  tjie  death  of  Ethd  the  I^acy  became 
at  once  payable  to  her  representative. 

Toner  y.  Collins,  67  Iowa,  374,  25  N.  W. 
287;  Uillard'a  Appeal,  87  Pa.  457;  Fitmest 
V.  Fox,  1  Cush.  134,  48  Am.  Dec  693 ;  El- 
dridge V.  Eldridge,  9  Cush.  616;  Famam  t. 
Famam,  G3  Conn.  261,  2  Atl.  325,  6  AtL 
682;  Boraalon's  Cane,  3  Coke,  16;  Baaatm 
V.  Oraham,  8  Vm.  .Tr.  239. 

The  father  by  his  coaduct  may  lose  bit 
parental  rights. 

The  welfare  and  condition  of  the  ciiild  are 
the  prime  factor  to  be  considered. 

Sroio  V.  Brightman,  136  Mass.  187; 
Schouler,  Dom.  Rel.  6th  ed.  {  230;  Wilkitt- 
son  y.  Oeming,  SO  111.  342,  22  Am.  Rep.  192; 
Van  Hoffman  v.  Word,  4  Redf.  244 ;  People 
ex  rcl.  CoAnpbell  v.  Detoey,  23  Uisc.  267,  60 
N.  Y.  Supp.  1013. 

The  marriage  of  the  mother  while  acting 
under  the  decree  in  no  way  alTected  her 
powers  or  duties  as  guardian,  or  the  status 
of  the  chEld,  either  in  California  or  Minne- 

Minn.  Gen,  Stat  I  4642;  Deering's  Civil 
Code  (Cal.)   S  £56. 

Mr.  Wllbnr  T.  Bootli  for  respondent 

lively,  J.,  delivered  the  opinion  of  th» 

Appellant,  Fox,  ta  the  administrator  of 
Oie  estate  of  Ethel  Vanderwarker,  deceased. 


Hennepin  county  for  an  order  requiring 
payment  of  a  legacy  bequeathed  to  Ethd 
Vanderwarker  in  the  will  id  John  Vander- 
warker, deceased,  of  which  respondent  is 
executor,  which  was  granted,  and  respond- 
ent appealed.  Upon  hearing  in  the  district 
court,  findings  were  filed,  and  an  order  re- 
versing the  judgment  of  the  probate  court 
rendered.  A  motion  for  a  new  trial  was  de- 
nied therein,  from  which  order  the  mtire 
record  is  brought  hOTe  for  review. 

its  requisite  to  an  n 
the  questions  involved  may  b 


1900. 
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as  tollom;  John  Tandcrwftrker,  a  resident 
of  Minneapoliii,  died  January  21,  18S7,  after 
executing  a  will  bearing  date  the  aame  day, 
which  was  thereafter  duly  admitted  to  pro- 
bate. This  will  contains  the  following  pro- 
vision: "I  give,  devise,  and  bequeatb  unto 
tay  executors  the  sum  of  five  thousand  dol- 
lars, to  be  held  in  trust  for  my  beloved 
granddaughter,  Ethel  Vanderwarker,  and  to 
be  paid  to  my  eaid  ^anddanfbter,  Ethel,  in 
the  manner,  at  the  times,  and  upon  the  con- 
ditions hereinafter  stated,  and  not  other- 
wise. Said  sum  of  five  thousand  dollars  shiLlI 
be  by  my  said  executors  invested,  by  loan- 
ing the  same,  and  taking  as  security  for  bu<^ 
loans  first  mortgages  upon  unencumbered 
real  estate,  the  land  of  which  shall  be  of 
double  the  value  of  the  loan  made  thereon. 
The  interest  on  said  loon  to  be  added  to  the 
principal  until  my  said  granddaughter, 
£thel|  shall  have  arrived  at  t£e  age  of  twen- 
ty-one years,  at  which  time  I  direct  my  ex- 
ecutors to  pay  to  my  said  granddaughter, 
Kthel,  all  tlie  interest  which  shall  have  ac- 
crued up  to  tliat  time,  leaving  the  said  sum 
of  five  thousand  dollars  invested  as  aiore- 
said  for  her  benefit.  And  I  direct  my  said 
executors  to  pay  to  my  said  granddaughter, 
Ethel,  the  interest  on  said  sum  of  Ave  thou- 
sand dollars  annuBJljr  thereafter,  until  she 
arrives  at  the  age  of  thirty  years,  when  I 
direct  my  said  executors  to  pay  to  my  said 
granddaughter,  Ethel,  the  said  five  thou- 
sand dollars  (96,000),  and  any  interest 
thereon  wtich.  mav  have  accrued  and  not 
have  been  paid  to  her."  Ethel  Vanderwark- 
er was  the  daughter  of  Henry  H.  Vander- 
warker, son  of  testator,  and  in  whose  behalf 
tlie  adntinistration  of  EiJiel  Vanderwarker 's 
estate  is  sought.  Henry  Vanderwarker  was 
married  to  the  mother  of  Ethel,  F^ruary, 
1870,  at  St.  Paul.  The  child,  Ethel,  was 
bom  in  April,  1S80.  In  August,  1883,  the 
parents  of  Kthel  separated.  In  December, 
1884,  the  wile  brought  an  action  in  Ramsey 
county  to  procure  a  divorce.  He  action 
was  tried,  and  the  divorce  denied,  but  by  or- 
der duly  made  in  the  action  the  custody  of 
Ethel  waa  given  to  the  mother,  who  support> 
ed  and  cared  for  her  until  her  death  some 
ten  yeurs  later.  In  April,  1885,  t^e  mother 
left-Minnesota,  takiw  Ethel  with  her,  and 
went  to  California,  There  has  never  bom  a 
final  determination  or  entry  of  judgment  in 
the  divorce  proceedings  in  Ramsey  county. 
By  proceedings  duly  had,  the  mother  of 
Ethel  sought  a  divorce  in  the  courts  of  Cal- 
ifornia, and  in  February,  1S8S,  obtained  a 
decree  granting  the  same,  and  giving  her  the 
absolute  custody  of  the  ohild.  No  appear- 
aaoe  was  made  in  this  action  bv  the  hus- 
band, bat  judgment  waa  properly  secured 
utd  entered  in  behalf  of  the  mother  by  de- 
teult  I%s  mother  afterwards  married  a 
Hr.  Kogers,  and  in  1801  returned  to  the 
st«t«  of  Minnesota,  and  lived  there  from 
April  of  that  year  until  September,  1892, 
when  she  left  Uinuesota,  and,  taking  Ethel 
with  her,  went  to  Pennsylvani*,  where  the 
child  was  placed  at  school  by  the  mother, 
and  remained  there  until  she  died  of  diph- 
tfaeria  on  tba  31st  day  of  January,  1803,  at 
MlfeB-A. 


th  his  wife  in  this  state  ever  since  the 
death  of  Ethel.  At  the  time  of  the  execu- 
of  the  will,  testator  knew  of  the  separa- 
tion of  his  son  from  his  wife,  and  of  the  di- 
e  proceeding,  both  in  Ramsey  county 
and  in  California,  and  his  legacy  in  favor  of 
Ethel  was  probably  made  in  the  conviction 
on  his  part  of  the  inability  of  his  son  and 
daughter-in-law  to  live  together.  From  the 
time  of  the  separation  of  Henry  Vander- 
warker and  his  wife,  witli  the  exception  of 
a  few  presents  of  little  value,  the  father  did 
nothing  for  tbe  support  of  Ethel ;  but  that 
burden,  which  was  assumed  by  the  mother, 
appears  to  have  been  most  judiciously  and 
effectively  performed  by  the  latter.  The 
daughter  was  kindly  nurtured  during  child- 
hood and  placed  at  excellent  schools  by  her 
mother,  who  earned  her  living  as  a  stenog- 
rapher, while  the  father  was  provided  for 
by  an  ample  income  derived  from  John  Van- 
derwarker's  estate.  At  the  time  of  the  re- 
moval of  Mrs.  Rogers  and  Ethel  to  Pennsyl- 
vania, tbe  mother  fixed  her  domicil  at  Down- 
ington,  in  that  state,  where  it  has  continued 
ever  since.  Under  the  laws  of  California, 
as  well  as  of  Pennsylvania,  the  property  of 
a  deceased  minor,  unmarried  and  intestate, 
descends  in  egual  shares  to  the  father  and 
mother,  If  livmg,  or  the  survivor,  subject  to 
the  payment  of  debts. 

Upon  the  facts  above  stated,  which  were 
substBntially  established  at  the  trial,  the 
court  below  held;  First,  tJiat  the  domicil 
of  Ethel  at  the  time  of  her  death  was  in 
Minnesota;  that  she  took  the  domicil  of  ber 
father,  which  she^  by  I^al  intendment,  bad 
never  lost;  also,  that  it  waa  the  intent  of 
the  testator,  John  Vanderrwarker.  by  tbe 
legacy  above  referred  to,  that  Ethel  ^ould 
take  at  first  only  a  contingent  interest  in 
such  l^acy,  and  that  the  same  should  not 
vest  until  she  had  reached  the  age  of  twen- 
ty-one years, — which  are  the  subjects  of 
contention  on  this  appeal. 

The  most  difficult  question  ariees  from  the 
determination  of  tbe  dornicil  of  Ethel  at  the 
time  of  her  death,  and  this  perplexity  is  oc- 
casioned by  the  artificial  rules  which  have 
long  been  recognized  concerning  the  subject 
in  analogous  cases.  It  is  contended  by 
counsel  for  respondent  tiiat  the  domicil  of  a 
child  is  tha.t  of  its  father,  and  that  notwith- 
standing the  legal  separation  of  father  and 
mother,  or  the  guardianship  imposed  by  the 
courts  up<Hi  the  mother,  the  domicil  of  the 
father  is  imputed,  as  a  matter  of  law,  to  the  • 
child,  whioh  domicil  affects  inheritance 
rights,  draws  to  it  the  law  of  such  domi- 
cil, and  controls  the  disposition  of  its  es- 
tate. It  may  be  conceded  that  this  conten- 
tion finds  support  from  cases  in  England 
and  this  country,  but  none  that  directly  de. 
cide  upon  the  relations  arising  from  the 
separation  of  tha  husband  and  wife,  when 
the  custody  of  the  minor  child  is  given  to  the 
latter.  The  theory  that  the  domicil  of  tlie 
father  continues  until  the  majority  of  the 
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by  the  mother,  I*  one  of  out  inheritanceB 
from  the  conunoa  law,  which  merged  th«  le- 
gal entity  of  the  wife  in  that  of  her  pu-o.- 
tnouDt  lord,  and  recognized  no  separate 
right  of  property  in  her,  free  from  the  con- 
trol of  her  husbujid.  The  wife  formerly  had 
no  separate  legal  existence,  and  until  the 
recent  enabling  statutes,  reoogniiing  her  in- 
dependent right  to  control  and  manage  her 
property,  had  swept  away  this  unjust  relic 
of  antiquity,  it  followed  as  a  logical  neces- 
sity that  the  residence  of  tha  wife  and  moth- 
er, even  in  cases  of  separation,  did  not  con- 
trol and  tli  the  donucil  of  the  marriage  off- 
spring. There  could  not,  from  the  nature 
of  the  case,  be  two  places  of  domieil;  and 
the  courts,  without  right  or  authority  to 
recognize  a  separate  leE^  existencs  in  the 
wife,  were  compelled  to  attach  the  domicil 
of  the  child,  for  legal  purposes,  to  the  fath- 
er. Perhaps  in  a  majority  of  caaes  such  a 
rule  waa  the  best  that  could  be  adopted,  and 
was  fraught  with  the  least  injury;  but  in  a 
majority  of  the  cases,  also,  marriage  and 
parentage,  from  the  natural  affection  and 
humanity  of  the  father,  were  sufficient  to 
insure  the  best  interests  of  the  children. 
Exceptional  cases  of  marital  infelicity,  pro- 
ducing separations,  and  involving  judicial 
interposition  to  secure  the  best  interests  of 
the  children,  must  justify  the  eameat  solici- 
tude of  the  courts  in  dealing  with  the  rela- 
tions of  husband  and  wife;  and  we  cannot 
see  why  the  humane  and  beneficial  progress 
of  the  law,  which  has  endowed  married 
women  with  the  right  to  hold  property  and 
the  means  for  its  protection,  ihould  require 
an  adherent^  to  artificial  rules,  when  the 
reason  for  the  same  has  ceased,  or  compel  us 
to  blindly  follow  shadoirs,  when  the  sub- 
stance baa  departed.  It  has  been  held  that 
the  legal  guardian  of  the  child  may  fix  its 
domicil,  and  that  the  domicil  of  suoh  guar- 
4lian  draws  to  it  that  of  the  child.  This  is 
obvioualy  the  necessary  rule,  and  in  such 
cases  secures  the  best  interests  of  the  child. 
Story,  ConH.  L.  i  606;  Pcdan  r.  Bobb,  S 
Ohio,  227;  Wood  t.  Wood,  6  Paige,  6911; 
Toumsend  v.  Kendall,  4  Uinn.  412,  Gil.  315, 
77  Am.  Dec  534.  It  has  al^o  been  held  that 
there  is  a  modilication  of  the  rule  that  arbi- 
trarily attaches  the  domicil  of  the  father  to 
the  child,  and  gives  it  to  the  mother  when 
the  father  has  abandoned  It.  Corrie  v.  Cor- 
rie.  42  Mich.  509,  4  N.  W,  213.  It  would 
seem  to  follow  that  if  the  interest  of  the 
child  is  to  be  considered  in  cases  of  legal 
separation,  when  hostility  between  the  fath- 
«r  and  mother  exists,  where  the  latter  is  en- 
dowed with  the  l^al  custody  of  the  child, 
there  is  no  reason  or  justice  to  support  the 
rule  that  the  legal  residence  of  the  mother 
and  chiH  docs  not  control  the  domicil  of  the 
latter.  Tha  question  is  new  and 
precision  in  this  state,  and  we  should  adopt 
a  rule  consonant  with  justice,  humanity, 
and  the  progressive  spirit  of  the  law,  which 
reeogniKca  the  separate  legal  rights  of  the 
wife,  and  will  also  secure  the  best  interests 
^f  tlie  party  who  is  moat  concerned  j  and, 
upon  the  grounds  stated,  which 
to  be  convincing,  —  """"  ""'' 
COL.R.A. 


e  hold  that  at  the  time 


of  the  death   of  Ethd  Vanderwarker  tha 

domicil  of  the  mother  established  the  domi- 
cil of  the  child.  This  view  finds  support  in 
the  following  recent  decisions;  Wilkinson  v. 
Deming,  gO  111.  342,  22  Am.  Rep.  192 ;  Bur- 
rilt  V.  Burritt,  29  Barb.  124;  People  at  rel. 
Campheii  v.  Dexoej/,  23  Misc.  287,  50  N.  T. 
Supp.  1013. 

The  remaining  question  Involved  in  tUs 
appeal  requires  a  constructioa  of  the  fourth 
paragraph  of  the  will  of  John  Vanderwark- 
er above  referred  to,  which  turns  upon  the 
question  whether  the  legacy  provided  for 
therein  waa  vested  and  took  effect  upon  tha 
death  of  the  testator,  in  which  case  the  fund 
provided  for  should  have  been  set  apart, 
and  upon  the  death  of  Ethel  its  avails  nec- 
essarily distributed  to  her  heirs  according  to 
the  law  of  her  domicil.  The  provisions  of 
the  will  do  not  seem  to  contemplate  that  the 
legacy  shall  remain  in  the  estate,  but  that 
it  shall  be  invested,  the  interest  added  to 
the  principal,  and  boUi  principal  and  inter- 
est are  to  accumulate;  and,  if  the  legacy  is 
to  be  returned  in  any  event  to  the  estate,  no 
provision  therefor  has  been  made  in  any 
other  terms  of  the  teetajnent,  and  it  does  not 
seem  probable  that  it  was  the  intent  of  the 
testator  that  such  legacy  should  revert  to 
the  estate.  We  cannot  hold  that  it  does,  in 
the  absence  of  a  speciBc  provision  to  effectu- 
ate that  continf>ency.  A  consideration  nt 
significance  in  this  construction  is  to  be  de- 
rived from  the  legal  effect  of  the  legacy  up- 
on the  administration  and  settlement  of  toe 
estate.  There  are  no  limitations  whatever 
in  this  instrument  that  prevent  a  continu- 
ance of  any  other  trust  with  reference  to 
this  subject  than  that  to  execute  the  I^acy 
according  to  its  terms.  The  executjon  oi 
the  will  was  to  be  carried  out  with  considei^ 
able  speed.  The  balance  of  the  estate  was 
to  be  disposed  of  for  other  purposes,  and,  if 
the  legacy  is  to  revert,  it  must  do  so  as  a 
matter  of  law,  rather  than  as  the  expressed 
intention  of  the  testator,  to  be  found  any- 
where in  the  instrument  itself.  It  waa  sug- 
gested that  some  force  was  to  be  given  to 
the  natural  feelings  of  a  father  for  his  sof, 
and  that,  as  between  the  divorced  mother 
and  such  son,  the  testator  would  have  nat- 
urally preferred  to  dispose  of  his  entire 
property  to  Henry  Vanderwarker.  There 
ia  nothing  in  the  will  that  indicates  this 
purpose.  The  testator  was  evidently  thiidc- 
ing  of  the  child  and  her  interests  as  they 
might  arise  in  the  future,  rather  than  of  her 
faUier;  and  he  must  have  known,  too,  from 
certain  consideration!  therein  which  need 
not  be  mentioned,  that  the  mother  was  the 
best  protector  of  the  t^itd,  ajid  naturally 
have  thought  that  in  the  course  of  time 
Ethel,  before  her  majority,  or  at  least  before 
her  arriving  at  the  age  of  thirty,  would 
marry;  and  the  inference  appears  to  be 
probable  that  the  gift  of  this  legacy,  and  its 
protection  from  depletion,  was  a  wholesome 
provision  for  her  protection  in  such  a  con- 
tingency, and  probably  excited  by  his  solici- 
tude for  her  future  welfare.  It  is  not  essy 
to  see  how  the  probable  and  natural  wishes 
of  th«  testator  could  havs  been  effected. 


iQoe. 


Fox  T.  HtCES. 


witbuut  an  intent  io  vest  Uie  legacy  upon 
bis  dButh.  And  if  thia  reasonable  supposi- 
tion 19  to  be  drawn  from  hia  d;ing  bequest 
to  his  granddaughter,  and  die  legacy  waa 
veated,  the  conclusion  followa  that  the  game 
was  the  property  of  Ethel,  and  upon  het 
death  descends  to  her  heirs,  Zartman  v. 
IHlmars.  37  App.  Div.  173,  56  N.  Y,  Supp. 
fl08;  Lippincott  t.  Stottsenbarg,  47  N.  J. 
Eq.  21,  20AtI.  .161. 

The  order  of  the  DUtrict  Court  i»  re-, 
versed,  and  thia  case  is  remanded,  with  di- 
rections to  the  district  court  of  Hennepin 
county  to  proceed  in  accordance  with  the 
■views  above  expressed. 


(.. 


*TklB  la  am  sctlon  to  eompcl,  by  ^«n- 

e«rt«lii  queadomi  u  to  iu  budneat,  pit>- 

poandeil  to  it  bj  the  relator.    Beld: 

1.     Where    the    atate    haa    thit    lesal 

rlKht,  tbroufih  Its  olScecs,  to  caJl  upon,  car- 
poratlons  or  companies  tor  Informstlon  as  to 
their  boiloeiB,  Ibej  cannot  be  permitted  to 
determine  lor  tbemselies  vhetber  they  wlL[ 
answer  or  not,  on  the  grouDd  tliat  it  ii  not 
VDRslble  for  them  to  do  so.  It  l»  their  duty 
Id  Inch  caws  to  answer  eandldlr  bo  lar  as 
reasonably  posalbJe,  and  state  (acts  wblcb 
the;  claim  eicase  tbem  for  not  answering 
more  fully. 

"S.  Tliat  the  dcfenduit  la  not  m  cor- 
porntton  subject  to  the  vigltorlal  paver  of 
the  state,  but  a  partnerablp  e&Ea«ed  In  the 
Mate,  In  tbe  basloess  of  a  common  carrier. 


property  and  boilneSB  wltbln  tbe  state,  but 
not  as  to  its  property  out  of  the  state,  nor 
«■  to  lU  Interstate  hualnesa. 

rAagost  2,  laoo.) 

APPEAL  by  relator  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
^denying  a  writ  of  mandamus  to  compel  de- 
fendant to  answer  certain  questions  which 
Sisd  been  propounded  to  it  by  relatoi.    Af- 

The  facts  are  stated  in  the  opinion. 

Meagrg.  Obllda,  Edcertou,  &  Wlok- 
^rire,  with  ifr.  W.  B.  DanKlas,  Attorney 
Oeneral,  for  appellsjit: 

The  respondent  is,  in  legal  contemplation, 
a  joint-stock  association.  It  is  essentially, 
-Although  not  incorporated  as,  a  corporation. 

State  em  rel.  Railroad  A  Warehouse  Oom- 


■Headootes  by  8tast,  Ch.  J 


Note. — As  to  nature  of  Joint-stock  company, 
•ee  Pnople  rt  r«{.  Winchester  t.  Coleman  tN. 
Y.)  10  L.  R.  A.  183:  People  em  ret,  Piatt  ». 
Wemple  (N.  Y.)  6  L.  S.  A.  SOS:  Statfc  Tide 
Water  ripe  Co.,  Prosecator,  t.  State  Bd.  of  As- 
•esBori  (S.  J.)   27  L.  S.  A.  fl84. 

For  aerrlce  on  audi  company,  see  State  sc 
^rel.  RaDroad  &  Warehouse  Commission  t. 
Adams  Exp.  Co.  (Minn.)  S8  L.  B.  A.  S26. 

«o  L.  a.  A. 


mtasiofi  v.  Adams  Exp.  Co.  66  Minn.  271,  3S 
L.  R.  A.  225,  08  N.  W.  1088 ;  Oak  Ridge  Coal 
Co.  V.  Rogers,  108  Pa.  147 ;  Woteriur]/ y.  Jf er- 
ekanta'  Union  Eisp.  Co.  60  Barb.  ISO;  Oliver 
V.  Liverpool  £  L.  L.  (t  F.  Ins.  Co.  100  Mass. 
531;  Wcsteott  v.  Fargo,  61  N.  Y.  650;  Peo- 
pie  ea  rel.  Piatt  v.  Wemple,  117  N.  Y.  140, 
6  L.  R.  A.  303,  2  Inters.  Com.  Rep.  735,  22  N. 
E,  1040;  People  ea  rel.  Winchester  v.  Cole- 
mo-1,133  N.Y.28l,16  L.K.A.  183,31  N.E.D0. 
Joint-stock  associations  of  New  York 
state  have  been  deemed  citizens  by  the  Fed- 

Maltz  \.' American  Exp.  Co.  1  Flipp.  611, 
Fed,  Cas.  No.  9,002 ;  Fargo  v.  Loaiaville,  7f. 
A.  i  C.  R.  Co.  6  Fed.  Rep.  787 ;  Liverpool  it 
L.  L.  A  P.  Ina.  Co.  \.  Massaohuaetta,  10  Wall. 
607,  sub  nam.  Liverpool  ish.h.A  F.  /iM.  Co. 
V,  Olvoer,  19  L.  ed.  1029. 

Inasmuch  as  tbe  respondent  is  organized 
under  tlie  laws  of  tbe  state  of  New  York  c<m- 
ferring  corporate  powers,  it  is,  for  the  pur- 
poses of  our  statute,  a  corporation.  As  a 
corporation  it  is  subject  to  regulation, 

4  Tbomp.  Corp.  J  E473;  Chiaago  L.  Im.  Co. 
V.  Needlea,  113  U.  B.  674,  28  L.  ed.  1034,  S 
Sup.  Ct  Rep.  Q81 ;  Hilt  v.  Uerohanta'  Mut. 
/ru.  Co.  134  U.  S.  516,  33  L.  ed.  B94,  10  Sup. 
Ct.  Rep.  680;  State  ex  rel.  Cuppel  t.  Mil- 
toaukee  Chamber  of  Commerce,  47  Wis.  070, 
3  N.  W.  760;  Slate  t.  Addttigton,  12  Mo. 
App.  214,  Affirmed  in  77  Mo.  110;  Cearfot 
V.  State,  42  Md.  403. 

Tbe  right  to  require  a  domestic  corpora- 
tion to  report  its  business  to  public  author- 
ity is  well  sustained. 

Eagle  Ina.  Co.  v.  Ohio,  1G3  U.  B.  446,  38 
L.  ed.  778,  14  Sup.  Ct.  Rep.  868;  Chioa^o  L. 
Ina.  Co.  r.  Needlea,  113  U.  S.  574,  28  L.  ed. 
1084,  5  Sup.  Ct.  Rep.  681. 

As  a  quasi  corporation,  and  as  a  common 
carrier,  regardless  of  its  legal  status,  it  is 
subject  to  the  visitorial  power  of  the  state. 

2  Beach,  PriT.  Corp.  }  831 ;  Bank  of  the 
Republic  T.  Hamilton  County,  21  111.  S3. 

The  reeidmce  of  a  corporation  in  one 
sovereignty  creates  no  insuperable  objection 
to  its  power  of  contracting  in  another;  and 
by  the  policy  or  comity  of  other  sovereign- 
ties it  can  exercise  its  franchises  extraterri- 
torially,  it  being  for  the  second  sovereign  to 
prescribe  the  terms  and  conditions  upon 
which  its  presence  by  its  agents,  and  the  con- 
ducting of  its  aHairs,  shall  be  permitted. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  694; 
Bank  of  Augusta  v-  Earle,  13  Pet  S88,  10 
L.  ed.  307;  Lafayette  Ina.  Co.  v.  French,  18 
How.  404, 15  L.  ed.  461 ;  St.  Louia  v.  W{^gint 
Ferry  Co.  11  Wall.  423,  20  L.  ed.  1B2;  Amer- 
ican di  Foreign  Christian  Union  v.  Tount, 
101  U.  S.  352,  25  L.  ed.  888;  Wright  v.  Bun- 
dy,  11  Ind.  398;  Thompson  T.  Water$,  2S 
Hich.  214,  12  Am.  Rep.  243- 

Such  public  r^^lation  doee  not  interfere 
with  property  rights  in  the  constitutional 


Bank  of  the  Rejnaii 
21  III.  69. 

Mes»rs.  Sftvla, 
for  appellee. 


7.  Hamilton  County, 


.Google 


MmruoTik  Bctpbeick  Codxt. 


Acq.. 


St*rt,  Ch.  J.,  ddivered  tiie  opinion  of  tlie 

The  railroad  and  warehouse  commiBBion  of 
this  state,  pursuant  to  chapter  1G2,  Lawi 
1899,  Hubmicted  to  the  defendant  certain 
questiona  in  relation  to  its  bvisineaB  and 
property,  and  required  it  to  answer  them. 
The  defendant  answered  the  qu^tions  and 
returned  full  information  eo  far  as  they  re- 
lated to  its  business  and  property  within  the 
■tale, but  ea  to  it4  busineai  and  propertyout- 
■ide  of  the  state,  and  aji  to  ite  interstate  busi- 
ness, it  made  no  answer.  Thereupon  the  re- 
lator commenced  this  action  t^  compel  the  de- 
fendant, by  mandamus,  to  make  anawer  to 
omitted  questions.  The  defendant  answered 
tha.t  it  was  impossible  for  it  to  furnish  the 
omitted  ioformation.and  that  the  relator  had 
DO  power  or  right  to  demand  of  it  such  infor- 
mation. The  trial  court  found  that  the  de- 
fendant is  not  a  corporation,  nor  does  it  en- 
joy any  franchises,  rights,  or  privileges  not 
by  law  accorded  to  natural  persons,  but  that 
it  ia  a  partnership  engaged  as  a  common  car- 
rier doing  an  exprcsa  business  in  this  state; 
Chat,  while  it  waa  not  possible  for  the  defend- 
ant to  answer  the  omitted  questions  with 
positive  accuracy,  it  was  and  is  possible  for 
it  to  make  answers  thereto  with  approxi- 
mate accuracy,  but  to  do  so  would  impose 
upon  it  labor  and  expense  so  great  and  bur- 
densome as  to  render  the  request  of  the  re- 
lator unjust  and  unreasonable;  that  such  in- 
formation, were  it  practicable  to  furnish  it, 
would  serve  no  legitimate  purpose,  and 
would  have  no  bearing  upon  any  question 
which  could  be  officially  or  lawfully  enter- 
tained by  the  relator ;  and  that  it  was  not  le- 
gally entitled  to  require  it.  As  a  oonclusion 
of  law,  the  court  held  that  the  relator  was 
not  entitled  to  any  relief,  and  discharged  the 
alternative  writ.  The  relator  appealed  from 
an  order  denying  its  motion  for  a  new  trial. 
The  relator,  by  appropriate  assignments  of 
error,  challenges  the  correctness  of  the  find- 
ings and  conclusions  of  the  trial  court. 

1.  Were  there  no  other  questions  involved 
on  this  appeal,  except  as  to  the  ability  of 
the  defendant  to  furnish  the  omitted  in- 
formation, and  the  reasonableness  of  the  re- 
lator's demand,  we  should  hesitate  before  af- 
firming the  order  appealed  from.  It  is  true 
that  the  evidence  tends  to  show  that  to  fur- 
nish all  of  the  desired  information  would  in- 
volve the  examination  of  some  2S,0Q0,CKXI  of 
waybills,  which  would  occupy  the  attention 
of  thirty  experts  for  at  least  a  year,  and  then 
the  information  would  be  only  approximately 
correct.  But  in  cases  where  the  state  has 
the  legal  right,  through  its  officers,  to  call 
upon  corporations  or  companies  for  informa- 
tion as  to  their  business,  they  cannot  be  per- 
mitted to  determine  for  themselves  whether 
tbej  will  answer  or  not,  for  the  reason  that 
It  is  not  possible  for  tbem  to  do  so.  It  is 
thur  duty  in  such  cases  to  answer  candidly, 
eo  far  as  reasonably  possible,  and  state  the 
facts  which  they  claim  excuse  them  for  not 
answering  more  fully.  Any  other  rule  would 
lead  to  abuses  and  evasions  not  to  be  tolerat- 
ed. But  conceding  for  tlie  purposes  of  this 
MIi.B.A. 


appeal,  without  so  deciding,  that  it  was  rea- 
sonably passible  for  the  defendant  to  hme 
answered  more  fully,  it  does  not  follow  that 
the  court  erred  in  not  requiring  it  to  do  ao. 
This  would  depend  upon  the  right  of  the  re- 
lator to  require  of  the  defendant  the  omitted 
information. 

2.  The  case  then  turns  upon  the  l^ol  right 
of  the  relator  to  require  the  defendant  to 
furnish  information  as  to  its  interstate  tnisi- 
nesB  and  its  property  and  business  outside 
of  the  Stat*.  If  it  were  a  corporation,  do- 
mestic or  foreign  (see  Gen.  Stat.  \S9i,  t 
3425),  the  state,  by  its  authorixed  officers, 
would  have  the  undoubted  right  to  require 
full  information  as  to  all  of  its  business;  for 
the  state  has  the  right  to  know  what  its 
creature,  or  one  of  another  sovereignty  that 
it  permits  to  come  into  tiie  Btat«,  is  doing. 
If,  however,  it  be  not  a  corporation  endowed 
by  law  with  special  franchisee  and  rights, 
but  a  partnership  existing  by  virtue  of  the 
contract  of  its  members,  then  the  state  pos- 
sesses none  of  the  visitorial  powers  which  it 
may  exercise  over  corporations.  If  such  be 
this  case,  then  the  state  has  the  tame  control 
over  the  defendant,  and  the  same  right  to 
exact  information  from  it,  that  it  would 
have  over  and  from  the  individual  proprietor 
engaged  in  the  business  of  a  common  carrier. 
and  not  otherwise.  The  legal  status  of  the 
defendant  is,  then,  an  important  questieo. 
It  is  admittedly  a  joint-stodc  company  or- 
ganized in  the  state  of  New  Turk  by  an  a;p-ee- 
ment  between  its  members,  and  exists  inde- 
pendently of  any  public  grsjit  or  franchise. 
We  hold  with  the  ^ial  court  that  the  defend- 
ant is  not  a  corporation,  but  tfaat  it  is  in  fact 
and  law  a  par^ership,  having  many  of  the 
eharacteri sties  of  both  a  corporation  and  the 
essential  features  of  a  common-law  partner- 
ship. It  is  not,  however,  a  legal  entity,  and 
has  no  existence  apart  from  ite  members. 
This  is  now  settled  by  the  decision  of  the 
highest  court  of  its  origin,  and  we  need  not 
further  discuss  the  question.  People  e*  rel. 
Wineheater  v.  Coleman,  133  N.  Y.  279,  16  L. 
R.  A.  IS3,  31  N.  E.  OS;  Whitman  v.  Bubbtil, 
30  Fed.  Rep.  Bl ;  Booy  r.  Coleman,  46  Fed. 
Rep.  221 ;  Chapman  v.  Barney,  ISO  U.  S.  (HI, 
32  L.  ed.  800,  9  Sup.  Ct.  Rep.  426. 

3.  The  defendant  not  being  a  eorporatioB, 
but  a  partnership,  it  has  the  same  right  to 
do  businees  In  this  state  without  its  pennis- 
sion,  and  free  from  its  control  and  risitorial 
power,  as  any  other  individual  or  partner- 
ship. But  it  is  a  common  carrier,  and  at 
such  Its  business  is  affected  with  a  public 
interest,  and  therefore  subject  to  public  con- 
trol and  r^ulation,  including  its  charges  for 
its  services  as  such  carrier,  as  to  all  of  its 
state  or  domestic  business.  Therefore  the 
relator  had  the  legal  right  to  demand  in- 
formation as  to  such  business,  and  all  of  its 
property  employed  therein  as  a  basis  for  such 
public  regulation  of  its  business,  and  the  fix- 
ing of  reasonable  rates  for  its  services.  The 
defendant  answered  all  questions  as  to  such 
business  and  property  to  the  satisfaction  of 
the  relator.  The  relator,  however,  had  no 
legal  right  to  dsmand  of  tlte  defendant  in- 
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formBtioi)  u  to  its  busineBs  And  property 
outside  of  tbfl  state,  oi  ob  to  its  iaterBtate 
businesB,  except  bo  far  aB  the  same  was  nec- 
essary to  enable  the  relator  to  discharge  its 
duties  as  to    the  defendant's    busiueas  and 

froperty  within  the  state.  Gen.  Stat.  18S4, 
3Sa.  If  the  relator  was  charged  with  any 
duty  as  to  the  taxation  of  the  defendant,  it 
might  be  necesaarj  for  it  to  obtain  the  in- 
formation Bought  in  this  case.  See  Adamt 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
1»4,  41  L.  ed.  083,  17  Sup.  Ct.  Eep.  306. 
But  it  is  not.  Tbia  duty  ii  placed  upon  the 
•tate  auditor.  See  Laws  1697,  chap.  3ulf. 
Not  could  it  utilize  the  inlonuation  for  the 
baeis  of  a  complaint  to  the  interstate  com- 
merce commission,  for  express  companies  or- 
ganized for  the  transaction  of  the  express 
business  on  their  ami  account  are  not  sub- 
ject to  the  proTisions  of  the  interstate  com- 
merce acta  {United  States  v.  Morinum,  2 
Inters.  Com.  Rep.  112,  42  Fed.  Rep.  44S); 
nor  use  it  in  determioing  reasonable  rates 
for  defendant's  servicea  as  to  its  domeetio 
business  as  a  carrier,  for  such  rates  must  be 
«Btablisbed  "with  reference  solely  to  the 
sTnouQt  of  business  done  by  the  carrier  whol- 
ly within  such  state,  .  .  .  and  to  the 
fair  value  of  the  property  used  in  conducting 
it,  without  taking  into  consideration  the 
amount  and  cost  of  its  interstate  business, 
and  the  value  of  the  property  employed  in 
it"  {Smyth  v.  Amea,  IfiS  U.  B.  467,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Northern  P.  R.  Co. 
V.  Eeyea,  SI  Fed.  Rep.  47 ) .  We  do  not,  how- 
ever, understand  that,  in  cases  where  the 
flame  property  or  plant  within  tbe  state  is 
employed  by  the  carrier  in  conducting  both 
itB  domestio  and  interstate  business,  it  is 
not  proper,  in  fixing  a  rate  for  the  former,  to 
ascertain  the  total  volume  of  tonnage  of 
both,  SB  a  basis  for  apportioning  the  cost  of 
reproducing  the  plant  between  the  two.  But 
no  such  question  is  presented  by  the  record 
in  this  ease. 

No  other  reftsons  than  those  we  have  con- 
sidered are  suggested,  and  none  occur  to  us, 
why  it  was  necessary  or  permissible  for  the 
relator  to  demand  the  information  in  quG«- 
tiou,  and  our  conclusion  upon  the  whole  rec- 
ord is  that  it  was  not  legally  entitled  to  in- 
sist on  its  being  given,  because  it  was  not 
reasonably  necessary  to  enable  the  relator  to 
discharge  its  duties,  and  could  serve  no  use- 
fat  purpose. 

Ord«r  affirmed. 

Mary  HAHN,  Betpt., 
Anfam  BETTINaEK,  Appt. 


•Tfela  la  aa  avHoa  fo'  Iireaek  Of  pvoaa- 
lae  of  marrlase.  The  plalotllf  teillfled  that 
■be  was  engsKed  to  B..  aod  at  tbe  •allcltatloa 

■Headnote  by  Btabt,  Ch.  J. 


Nora. — Ab  to  taking  advantage  of  one's  own 
wroDg.  Bee  Rlgga  v.  Palmer  (N.  Y.>  S  L.  B.  A. 
340.  BDd  cFLS~s  In  note  on  i«ge  844 :  also  iiMf 
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o(  the  defendant  she  brokB  her  engagament 
and  [iromlBed  to  marry  him.  The  trial  court 
luBtrucled  the  Jurj'  to  the  eltect  tbaC  If  the 
plBlntlll  broke  her  engngemeat  with  B.  at  the 
BOllclUtloo  of  the  defendant  and  on  account 
of  bis  promise  to  inarr;  her,  tbej  migbt  coD- 
slder  as  an  element  of  ber  damages  her  Iocs 
ot  Che  opportunit;  to  raarrr  B.    Held,  error. 

(August  2.  1»I)0.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
denying  a  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damogee  for  breach  of  promise  of  marriage, 
Beveraed. 

The  facts  are  stated  in  the  opinion. 

Meitra.  C  D.  O'Brien  and  ThomAs  O. 
O'BrleiL,  for  appellant; 

The  transaction,  so  far  as  plaintiff  was 
ooncerned,  was  entirely  a  business  and  onn- 
mereial  ooe,  and  she  was  undw  the  inftusnea 
of  no  deoeption,  at  least  so  far  as  the  de- 
fendant was  concerned.  Therefore  to  per- 
mit her  violation  of  her  pledge  to  Bach  to 
be  used  for  enhancing  her  damages  against 
defendant  is  to  permit  her  to  take  advantage 
of  her  own  wrong  and  falsehood. 

Such  elements  have  never  before  in  ao- 
tlone  of  this  character  been  considered  with- 
in the  scope  of  the  measure  of  damages  ap- 
plicable thereto. 

Cl«mmt  V.  Sroion,  67  Minn,  314,  69  N.  W. 
198;  ffotwon  v.  Elton,  38  Minn.  493,  38  N, 
W.  614;  Tamkg  v.  Vanganes,  72  Minn.  236, 
76  N.  W.  817. 

Mr.  Jolui  v.  I.  Dodd  for  respondeat. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 

Action  to  recover  damafes  for  the  breach 

of  an  alleged  promise  of  marriage.  The 
plaintiff  gave  evidence  tending  to  establish 
the  promiss  and  a  breach  thereof  by  the  de- 
fendant. The  defendant,  by  his  answer  and 
testimony,  absolutely  denied  that  he  ever 
promised  to  marry  the  plaintiff.  Verdict 
for  the  plaintiff  for  $2,000,  and  the  defend- 
ant appealed  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  defendant  assigns  thirteen  errors,  but 
specifically  urges  in  his  brief  only  tour  of 
them.  He  has  waived  those  not  so  urged. 
Homer  v.  Contei;  63  Minn.  171,  64  N.  W, 
1052;  Bate»  v.  B.  B.  Richards  Lumber  Co. 
58  Minn.  16,  67  N.  W.  218;  Dodge  t.  Uo- 
Afahan,  61  Minn.  176,  63  N.  W.  4S7;  Uitme-  ■ 
apotia,  8t.  P.  &  S.  ate  M.  R.  Co.  v.  Fire- 
men'a  Ine.  Co.  62  Minn.  316,  64  N.  W,  802; 
Eeighv  v.  St.  Paul,  73  Minn.  24,  75  N.  W. 
732, 

The  plalntifT  testified  on  the  trial,  in  ef- 
fect, Uiat  the  defendant  requested  her  to 
marry  him,  and  that  she  accepted  the  offer; 
that  at  this  time  she  was  engaged  to  marry 
another  man, — Mr.  Bach ;  and  that  ahe 
broke  the  engagement  with  him  at  the  de- 
fendant's request.  And  the  trial  court  gave 
to  the  jury  this  instruction;  "If  you 
should  find  that  the  piaiutiff  broke  her  en- 
ga^^ement  with  Mr.  BatA  at  the  request  or 
solicitation  of  defendant,  and  on  acoount  of 
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the  cootrftct  of  marriage  of  the  defendant 
with  plaintiff,  if  you  find  there  irae  such  a 
contract,  then  you  may  oonaider  the  loBS  by 
the  plojntiff  of  the  opportunity  to  marry 
with  Mr.  Bach  as  an  elnnent  of  damage,  in 
detcnuiniitg  the  Muoimt  which  you  find  her 
entitled  to  recover."  The  defendant  aa- 
BisuB  as  error  the  giving  of  this  instruction. 
Tne  plaintilf,  however,  inBtsts  tlat  the  ex- 
ception to  the  charge  was  insufficient.  The 
exception  was  irregular,  and  it  is  not  b>  be 
commended,  but  it  is  reft»oual>ly  clear  from 
the  record  that  the  court  n^iiat  have  under- 
stood that  the  exception  referred  to  the  in- 
struction we  bs.ve  quoted.  We  bold,  with 
some  hesitation,  that  the  exception  was  suffi- 
cient. It  is  impracticable  to  lay  down  pre- 
cise rules  for  the  assessment  of  ds.m(^;e«  in 
an  action  for  a  breach  of  pTomiae  of  mar- 
riage. Within  reasonable  limits,  the  meas- 
nre  of  damages  is  a  question  for  the  sound 
discretion  of  the  jury  in  each  particular 
ease.  And  in  assessing  the  damages  they 
may  take  into  consideration  the  pTaintifr'a 
pecuniary  lose,  her  loss  of  opportunities 
during  her  engagement  to  the  defendant  for 
contracting  a  suitable  marriage  with  anoth- 
er, the  disappoinbnent  of  her  reasonable  ex- 
pectations and  material  and  social  advan- 
tages resulting  from  the  intended  marriage, 
the  injury  to  her  health  or  feelings,  the 
wounding  of  her  pride,  the  blighting  at  her 
affections,  sjmI  the  marring  of  her  prospects 
in  life,  by  reason  of  the  defendant's  promise 
•ad  bis  refusal  to  keep  iL  Compensatory 
damages  may  be  awarded  for  any  or  all 
these  causes  it  the  evidence  in  the  particu- 
lar case  warrants  it.  But  no  adjudged 
case,  so  far  as  we  are  advised,  has  ever 
gone  to  the  extent  of  holding  that  because 
the  plaintiff  broke  her  then  existing  promise 
to  marry  another  man,  at  the  solicitation  of 
the  defendant,  and  promised  to  marry  him, 
the  loss  of  the  opportunity  to  marry  her 
jilted  lover  might  be  considered  by  the  jury 
in  assesaing  her  damages  tor  ths  defend- 
ant's breaiSi  of  his  promise.  Such,  how- 
ever, was  the  clear  legal  effect  of  the  in- 
struction complained  of  in  this  case;  for  it 
plainly  directed  the  jury  that  if  the  plain- 
tiff broke  her  previous  engagement  witn  Mr. 
Bach  at  the  solicitation  of  the  defendant, 
and  on  account  of  his  promise  to  marry  her, 
they  might  consider  as  an  element  of  her 
s  the  loss  of  the  opportunity  to  mar- 


plaintiff  to  take  advantage  of  her  own  per- 
fidy, and  recover  damages  for  her  own 
breach  of  her  engagement  with  Mr.  Bach. 
This  case  is  not  analogous  to  one  where  the 
defendant  breaks  an  engagement  which  has 
existed  (or  roany  years,  during  which  Umc 
other  suitors  were  thereby  necessarily 
warned  away.  In  such  a  case  the  fact  that 
ths  plaintiff's  oppoi-tunities  and  prospects 
for  contracting  a  suitaUe  marriage  nave 
been  lessened  by  time,  the  defendant's  prom- 
ise and  its  breach  is  a  proper  matter  to  be 
considered  in  assessing  the  damages.  The 
fact  that  the  plaintiff  in  this  case  broke  bar 
existing  engagement  and  promised  to  many 
the  defendant  at  his  solicitation  cannot  be 
urged  by  her  as  an  element  of  damages,  nor 
by  him  in  mitigation  of  the  damages;  for 
th^  are,  in  this  particular,  in  pari  delicto. 
Ue  is  not  charged  with  any  fraud  or  decnt 
in  the  premises.  Hence  Uie  fact  that  the 
plaintiff  acted  upon  bis  request  is  immate- 
rial. The  giving  of  the  instruction  in  ques- 
tion was  prejudicial  error,  for  which  a  new 
trial  must  be  had. 

As  to  the  other  assignments  of  error 
urged  in  the  brief,  it  is  only  neceaaary  to 
add,  in  view  of  another  trial,  that  the  court 
did  not  err  in  overruling  defendant's  objec- 
tion to  the  deponiUon  of  Maud  S.  lUitchBll. 
The  fact  that  the  testimony  c'  " 


regularity,  which  was  waived  by  the 

defendant   by  his  failure  to  move  to  sup- 

Eress  the  deposition  within  the  time  limited 
y  the  statute  (Gen.  Stat.  1994,  {  S69I). 
But  so  much  of  tbe  testimony  of  the  wit- 
ness as  tended  to  show  that  plaintiff  was  en- 
gaged to  Mr. Bach,  and  tbatit  was  broken  c^, 
wab  not  admissible,  for  the  reason  that  her 
loBE  of  marriage  with  Mr.  Bach  was  her 
own  fault,  for  which  she  is  not  entitled  to 
damages  fr<Hn  the  defendant  The  testi- 
monjr  of  the  witness  tending  to  show  prep- 
arations made  by  the  plaintiff  for  her  mar- 
riage, in  the  absence  of  Uie  defendant,  and 
in  no  way  connected  with  him,  was  inadmis- 
sible to  prove  the  promise  of  marriage,  or 
her  asseut  thereto.  4  Am.  t  Eng.  Ene. 
Law,  p.  S87. 

Oriiar  reeened,  and  a  new  trial  granted. 
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K.  G.  DUW  et  al.,  Plffi.  in  Err., 

Sigmond  WEINTRAUB. 

(HI  aa.  416.) 
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goods,  though  the  aame  does  not  appear  et 
record,  !s  not  actlonsble.  wlthoat  allegatloDS 
of  iiieciaE  damage. 
X.     To   pnbllub   of   m,  laerphBiit   thst  k* 

pllcit  conadence  of  local  pei^le,"  and  (list 
"be  I*  looked  upon  locallj  as  an  Itlnemnt 
trader,  of  small  dnaaclal  respoosibllitT  asd 
of  ancertsin  prospects."  Is,  it  lalse.  lltKlons 


Non. — Aa  to  libel  on  merchant,  see  Woodmft]  Hole;  Ultebell  v.  Bradstreet  Co.  (Mo.)  30  I^ 
V.  Bradstreet  Ca  (N.  T.)  5  L.  B.  A.  G55 ;  Pol-  B.  A.  13S :  and  Hartuett  v.  Plnmber's  SnnU 
laskf  V.   MiDChener   <MIch.)    S  L.   R.   A.   108 :    Asso.  (Mass.)  36  L.  R.  A  IM. 


Co.   (Fa.)   5  L.  B.  A.  «4S,  and  ' 
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Si  Amy  <lBp*r>Klns  irordii,  ipoken  or 
written  ol  a.  merchant,  whlcb  an  false  and 
prodactlTS  of  special  dama^  flowing  nat- 
ural Ij  and  Immedlatelr  therefrom,  will  anp- 
port  an  actlofu 

(Jul;  18,  1»D0.> 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  in 
favor  ol  plaintiff  in.  an  action  brought  to 
recover  damages  for  the  alleged  publitaitioD 
of  ■  libel.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Irvia  Alexander  ajid  E.  H. 
Oallaway,  for  plaintiffs  in  error: 

If  the  plain,  unambiguous  words  do  not 
tmpute  n,  criminal  offense,  the  meajiing 
thereof  cannot  be  enlarged  or  extended  bj'  in- 
nueodo;  but  when  the  language  used  is  ca- 
pable of  a  double  sense,  the  plaintiff  ma;  i)j 
innuendo  aver  the  meaning  with  which  he 
thinks  it  was  published,  and  the  jury  may 
find  whether  it  was  made  with  that  mean- 
ing or  not. 

i'orjt  V.  Piedmont  £  A.  L.  Int.  Co.  61  Ga, 
610;  Smith  v.  Wright,  66  Ga.  220. 

^Vords  used  must  be  construed  in  their 
natural  meaning. 

Pugh  V.  UcCarty,  40  Ga.  446. 

The  plain  and  natural  signiH cation  of 
words  nxes  tbe  meaning  in  slander. 

Darling  v,  CUment,  C9  Vt  2B2,  37  Atl. 
779;  Ch-and  v.  Dreyfva,  122  Cal.  58,  64  Pac. 
389;  GiddoM  v.  Mirk,  4  Gi.  S72. 

It  is  for  tiie  jury  to  determine  what  proof 
it  Bullibient  to  establish  the  libelous  effect  of 
the  words,  except,  if  at  all,  where  crime  is 
distinctly  charged. 

Beaeley  v.  Keid,  68  Qa.  3S3. 

The  publication  that  plaintiff  had  given  a 
mortgage  waa  not  libelous. 

Neicbold  V.  J.  U.  Bradatreet  A  Son,  ST 
Md.  38,  40  Am.  Rep.  42e,-  Dun  v.  Uaier,  27 
C.  C.  A.  100,  E2  U.  S.  App.  381,  82  Fed.  Rep. 
169;  Reid  v.  Providence  Journal  Co.  20  R.  I. 
120,  37  Atl.  037;  Windsor  v.  OUver,  41  Ga 
S38;  Qiacona  v.  Bradttreet  Co.  48  La.  Ann. 
1191,  20  So.  706. 

Tbe  innuendo  eaanot  enlarge,  extend,  or 
add  to  the  lenge  or  effect  of  the  words  de- 
clared on,  or  properly  impute  to  them  a 
meaning  which  the  publication,  either  in  it- 
self or  taken  in  connection  with  the  induce- 
ment and  oolloquinm,  does  not  warrant  or 
fairly  imply. 

Leioii  v.  Daily  Ketcs  Co.  81  Md.  468,  29 
L.  R.  A.  SO,  32  AU.  248;  13  Am.  A  Eng.  Enc 

n'essra.  Adolph  B.  Boienfleld,  E.  B. 
Bsarter,  and  Albert  H.  Bnasell,  for  de- 
fendant in  error : 

This  publication  is  actionable;  and  gen- 
eral damages  are  recoverable  therefor. 

Newell,  Defamation,  Slander  k  Libel,  pp. 
102-194:  Broicn  y.  Bolton  (Ga.)  34  S.  E. 
721 ;  Hay  v.  Jones,  33  Ga.  310,  IE  L,  R.  A, 
637,  14  S.  E.  G62;  13  Am.  &  Eng.  Enc.  Law, 
p.  315;  Prioe  v.  Conway,  134  Fa.  340,  8  L. 
k  A.  193,  19  Atl.  8S7 ;  "Wiidee  v.  McKet; 
111  Pa.  337,  66  Am.  Rep.  271,  2  Atl.  108; 
Hayes  v.  JVeas  Co.  127  Pa.  642.  6  L.  R  A. 
643,  18  AU.  331 ;  C00I17,  Torta,  pp.  196, 
SOL.  E.  A. 


198,  201;  Townahend,  Slander  k  Ubel,  p. 
140;  Hale,  Damages,  p.  226;  13  Am.  k  Eng. 
Enc.  Law,  p.  315;  Hardy  v.  Williamson,  30 
Ua.  657,  12  S.  E.  878;  Brown  v.  Bolton 
(Ga.)  34  S.  E.  717;  Jaggard,  Torts,  p.  493; 
Molt  T,  Cumttoek,  7  Cow.  654. 

The  report  imputed  a  crime  punishable 
by  law. 

Code,  I  3840. 

To  impute  an  attempt  to  commit  a  crime 
is  actionable  (13  Am.  t  Eng.  Enc.  Law,  p. 
353),  without  proof  of  special  damages. 

Code,  i  3840;  13  Am.  &.  Eng.  Enc.  Law, 
p.  347;  Tillman  v.  Willis,  61  Ga.  433. 

The  special  damages  claimed  are  the  nat- 
ural and  probable  consequences  of  the  publi- 
cation of  the  libel,  and  traceable  directly 
thereto.  Tliey  consist,  first,  of  the  differ- 
ence between  the  prices  for  which,  by  rea- 
son of  his  financial  standing  and  credit,  the 
plaintiff    actually  bought    merchandise    be- 


fore the  libel  from  large  iobbors,  who  a 
ally  sold  him  cheaper,  and  the  prices  «' 
after  tl)e  publication,  he  was  forced  t 


the  email  j<rt>berB  for  the  very  same  kind 
and  quantity  of  goods  tfhich  he  had  bought 
from  the  larger  jobbers,  hut  whi(4i  they  re- 
fused to  ship  to  him  because  of  said  libel- 
ous publication;  second,  of  traveling  expen- 
ses, in  being  forced  to  go  to  the  markets  to 
dispel  the  false  reports  of  the  defendants 
about  him,  and  to  explain  his  financial  con- 
dition, and  to  seek  in  person  elsewhere  to 
buy  goods,  which  he  could  formerly  procure 
without   incurring  such   expense  by   corres- 

Bradstrect  Co.  v.  Oaiwild,  96  Ga.  403,  23 
B.  E.  423;  Walden  v.  Western  U.  Teleg.  Co. 
106  Ga.  275,  31  S.  E.  172;  Western  U.  Teleg. 
Co.  V.  f'atman,  73  Ga.  288 ;  Leitner  v,  Oood- 
mn,  80  Ga.  148;  Stewart  v.  Lanier  House 
Co.  75  Ga.  583;  Southern  B.  Co.  t.  Covenia, 
100  Ga.  40,  40  L.  E.  A.  253,  29  8.  E.  219; 
Savannah,  F,  d  W.  R.  Qo.  T.  Pritchard,  77 
Ga.  412,  1  8.  E.  261. 

Oobb,   J.,   delivered   the   opinion   of   the 

Weintraub  sued  Duu  ft  Co.  The  petition 
alleged  that  the  plaintiff  was  a  merchant, 
and  the  defendants  carried  on  the  business 
of  a  commercial  agency,  which  undertook  to 
give  ratings  of  all  persons  engaged  in  trade, 
and  also  give  such  other  information  a* 
would  be  desired  by  one  to  whom  application 
had  been  made  for  credit  by  a  trader.  On 
February  2,  1898,  the  defendants  published 
and  circulated  among  their  patrons  a  writ- 
ing in  reference  to  plaintiff  which,  among 
others,  contained  the  following  statemente: 
"His  stock  and  bills  receivable  amount  to 
$1,975;  owee  for  merchandise,  |150;  closed 
by  notes,  $200;  insurance  on  stock,  $1,000. 
Said  to  have  a  capital  of  $1,200,  of  which 
^iOO  is  said  to  be  borowed.  The  capital  is 
represented  almost  entirely  by  stock  of  goods 
on  hand.  Those  in  a  position  to  learn  stato 
that  he  has  giv^n  a  mortgage  to  secure  the 
*200  liability,  though  same  does  not  appear 
of  record,"  Though  he  "has  paid  bis  debts 
since  he  has  been  here,  he  does  not  seem  to 
have  succeeded   in   obtaining  the  implicit 
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MnQdenn  of  local  people,  however.  He  1b 
looked  upon  locally  as  an  itinerant  trader, 
of  small  linancial  ntsponsibilitj  and  uncer- 
tain proapectB."  It  is  allegsd  that  the 
Btatement  t)ia.t  he  hnd  given  a  mortgage  to 
aecuTB  the  {200  liability  waa  false  and  mali- 
cious. It  is  further  alleged  that  the  pur- 
port of  the  statement  in  reference  to  the 
mortgage,  and  the  intention  of  the  defend- 
antii  in  making  the  atatement,  was  to  charge 
that  the  plaintiff  was  embarrassed  and  com- 
pelled to  give  a  mortgage  to  secure  his  cred- 
itor, and  was  colluding  with  him  to  keep  the 
■ame  from  record  in  order  that  the  goods  of 
others  might  be  brought  in  and  made  sub- 
ject to  the  mortgage  whenever  the  mortga- 
gee should  see  proper  to  record  the  same,  and 
that  the  langunee,  in  effect,  charged  the 
plaintiff  with  being  a  common  cheat  and 
swindler.  It  wae  also  alleged  that,  the  lan- 
guage in  reference  to  plaintiff's  not  having 
obtained  the  implicit  confidence  of  local  peo- 

fle,  and  at  to  how  he  was  looked  upon  by 
icbI  people,  was  false  and  malicious,  and 
tiie  purport  and  intended  effect  of  the  lan- 
guage was  that  he  was  not  entitled  to  the 
oonfldenoe  of  persons  from  whom  he  might 
eeek  to  buy;  it  being  a  well-established  prin- 
ciple of  trade  that,  without  local  conHdence, 
eredit  was  not  easily  obtainable  in  other 
places,  ^the  effect  of  the  language  being  to 
charge  that,  from  want  of  business  ability  or 
lat^  of  honesty,  he  had  failed  to  obtain  the 
conlldence  of  the  business  community  in 
which  he  lived.  It  was  further  alleged  that, 
aft«r  the  publication  of  the  statements  above 
referred  to,  the  plaintiff's  credit  was  de- 
stroyed, and  numerous  items  of  special  dam- 
age alleged  to  have  resulted  from  the  publi- 
cation of  the  statements  were  set  forth  in 
the  petition  and  amendment.  To  this  peti- 
tion the  defendants  filed  demurrers,  both 
general  and  special.  The  court  sustained 
some  of  the  special  demurrers  in  so  far  as 
the^  related  to  designated  paragraphs  of  the 
petition.  The  other  special  demurrers  and 
the  cenersJ  demurrer  were  overruled,  and 
the  defendants  excepted. 

1.  lb  wi4te  of  a  merchant  that  he  has  giv- 
nt  a  mortgage  on  his  stock  is  not  libelous 
per  as.  .VctcboM  t.  J.  M.  Bradstreet  &  Bon, 
ST  Md.  SS,  40  Am.  Rep.  426;  Dun  v.  Maier 
2T  C.  C.  A.  100,  62  U.  S,  App.  381,  82  Fed. 
Rep.  lOB.  Nor  is  it  libelons  per  ae  to  pub- 
lish of  a  merchant  that  a  judgment  has  beai 
Teoovered  against  him.  Woodruff  v.  Brad- 
street  Co.  lie  N.  y.  217,  6  L.  R.  A.  655,  22 
N.  E.  354.  The  statements  made  in  the  fi- 
nancial report  which  is  the  subject  of  the 
plaintiff's  tomplaint,  so  far  as  they  relate  to 
the  inortgaRe  which  he  i9  said  to  have  given, 
oontain  nothing  which  is  discreditable  to 
him  either  as  an  individual  or  as  a  mer- 
chant. For  a  meiehant  to  secure  his  cred- 
itor by  mortgage  upon  his  stock  is  neither 
discreditable  nor  dishonest,  and  there  la 
nothing  in  such  an  act  vhich  is  calculated 
to  hold  the  meichunt  up  to  public  ridicule 
or  contempt.  It  might  be  otherwise  it  the 
charge  had  been  that  the  plaintiff  had  made 
a  lictitious  mortgage,  or  that  be  had  execut- 
ed a  mortgage  to  a  bona  fide  ereditor,  and 
80  L.  R.  A. 


had  colluded  with  him  to  withhold  the  lame 
from  record,  in  order  that  the  goods  of  oth- 
ers might  be  fraudulently  brought  under  the 
lieu  of  the  mortgage,  or  if  it  hul  been  stated 
that  be  had  given  a  mortgage  for  the  purpose 
of  xiving  a  preference  m  violation  of  the 
tiankrupt  law.  To  execute  a  mortgage, 
which  was  founded  upon  no  ctmsideration, 
with  the  understanding  that  the  aame  was 
to  be  used  by  one  to  whom  the  person  pur- 
porting to  be  the  mortgagor  owed  nothing, 
would,  it  used  to  the  detriment  of  creditors 
or  otlieri,  amount  to  a  groes  fraud.  Witli- 
holding  from  record  a  mortgage  taken  ui 
good  faith  for  the  purpose  of  misleading 
those  to  whom  the  debtor  will  apply  for 
credit  is  a  badge  <rf  fraud.  Under  the  bank- 
ru}>t  act  of  189S,  the  transfer  by  a  debtor, 
white  insolvent,  of  any  portion  of  his  prop- 
erty, to  one  or  more  of  his  creditors,  with  the 
intent  to  prefer  such  creditors  to  other  cred- 
itors, would  be  an  act  of  bankruptcy.  Fos- 
ter, Fed.  Pr.  S  72.  But,  even  if  charging 
any  of  these  acts  would  make  tlie  publica- 
tion a  libel,  there  is  nothing  in  the  language 
used  in  the  present  case  which  would  justify 
an  inference  that  it  was  the  purpose  of  ths 
defendants  to  charge  any  of  these  acts. 

2.  Was  the  statement  that  the  plaintiff 
did  not  seem  to  have  succeeded  "in  obtain- 
ing the  implicit  confidence  of  local  people." 
and  that  he  was  "looked  upon  locally  as 
an  itinerant  trader,  of  small  financial  re- 
sponsibility and  uncertain  prospects,"  libel- 
ous per  set  Whether  it  would  be  libelous 
to  say  of  a  merchant  that  he  is  an  itiner- 
ant trader,  we  will  not  stop  to  inquire,  as, 
under  the  view  we  take  of  the  present  ease, 
it  is  unnecessary  to  decide  this  question. 
To  say  of  a  merchant  that  he  has  not  sac- 
ceeded  in  obtaining  the  implicit  confidence 
of  his  neighbors,  .coupled  with  the  state- 
ment that  be  is  a  man  of  small  means  and 
of  uncertain  prospects,  would  be,  to  say  tlie 
least  of  it,  placing  the  individual  thus 
spoken  of  in  a  position  which  is  neither  en- 
viable nor  desirable,  and  would  be  calcu- 
lated to  Injure  him  in  the  estimation  of  the 
business  men  of  other  communities  with 
whom  he  might  be  compelled  to  come  in  mn- 
tact.  The  words  imply  that  he  has  made  an 
effort  to  secure  the  confidence  of  his  neigh- 
bors, and  for  some  reason  has  failed  to  attain 
this  end,  and  that  on  this  account,  coupled 
with  the  tact  that  he  is  a  man  of  small  means, 
his  future  success  is  doubtful.  Such  statements 
in  reference  to  a  merchant  could  have  but 
one  effect  upon  his  busineu,  and  that  is  to 
seriously  injure,  if  not  destroy,  his  credit  in 
those  markets  where  the  character  thus  giv- 
en to  him  precedes  his  applications  for  cred- 
it. Such  statements  in  reference  to  a  mer- 
chant, when  false,  are  libelous  per  ae,  as  we 
understand  the  law.  The  Code  declares  that 
chargsj)  mads  of  another  in  reference  to  his 
trade,  office,  or  profession,  calculated  to  in- 
jure him  therein,  are  slanderous,  without 
proof  of  special  damage.  Civil  Code,  9  3837. 
And  as  said  by  the  present  Chief  Justice  in 
Hardy  v.  Williamson,  SB  Ga.  557,  12  S.  E. 
870:  "If  this  be  true  aa  to  mere  slander, 
janti>  iqore  !•  it  true  aa  to  written  dalania- 
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tion."     See  alw  Broxort  t.  Bolton  (Oa.)   31 
:8.  E.  717;  13  Am.  k  Eng.  Edc.  Law,  Ist  ed. 

^SU;  Newell,  Defama-tion,  Slander,  k  Li- 
1,  2d  ed.  pp.  74,  1S3 ;  Odgera,  Libel  t  Slan- 
■der,  p.  77 ;  Price  v.  Conway,  134  Pa.  340,  8 
L.  E.  A.  193,  19  At).  eS7. 

3.  It  ia  allied  that,  bj  reaaou  of  the  pub- 
Ucation  of  the  etataneats  above  referred  to, 
plaintiff  has  auatained  special  damage,  the 
itemi  thereof  being  set  forth  in  the  petition. 
It  the  publication  in  reference  to  the  giv- 
ing of  the  nmrtgage  was,  as  was  alleged, 
faJae  and  malicious,  and  special  damace  re- 
sulted therefrom,  the  plaintiff  is  entitled  to 
recover  the  items  of  special  damage,  though 
the  language  be  not  libelous  per  ae.  This 
ia  also  true  of  auv  other  statement  set  out 
in  the  petition,  if  it  was  faUelj  and  malf- 
-eiouslj  mada    Tf  the  plaintiff  has  sustained 

Tdal  damage  by  reason  of  the  publication 
the  statetnents  referred  to  in  the  eecond 
division  of  this  opinion,  he  is  entitled  to 
recover  for  such  damage  in  addition  to  the 
general  damages  he  may  recover  I^ 
■of  the  publication.     See,  in  this 


17,  p.  B49.  In  refsence  to 
X»  the  author  last  cited  layi  down  the  fol- 
lowing mlea:  (1)  They  mnat  be  "aetnal 
-and  subatantial;  (2)  they  must  actually 
bive  accmed  at  the  time  of  the  oonunenee- 
anert  of  the  salt;  (3)  and  must  be  the  tm- 
inediate  consequence  of  the  defamatory 
words."  Section  10,  p.  BCl.  Bes  also  13 
^Am.  k  Eng.  Ene.  lAvr,  Ut  cd.  p,  48ft.  ' 
/udfDMMt  aiflrmtd. 

All  the  Jnitices  ooncsr. 


(110  Qa.  SSEf.) 

-•1.     Tka  llabtlltr  at  k  eemmea  earpler 
at  Kooda  !■  that  of  aa  laanrcr,  and  In 

caaes  of  losa  no  eimse  avails  inch  carrier, 
onlesa  occaiLaned  b7  the  act  of  Qod  or  the 
public  enemies  of  the  itata  He  ma;  not 
limit  hts  legal  liabtlltr  bj  a  notice  to  the 
Aipper,  but  be  mar,  wltb  certain  reatrle- 
tlons.  make  an  eipreai  contract,  and  both 
parties  uttering  Into  It  will  be  bound  bj  Its 

a.      Tba  IlKbllltr  at  a  earrler  at  panea- 
■ara  la  aot  that  of  an  InsDrer,  but  ioeli 

carrier  la  bonnd  by  law  to  eitraardlaar; 
dlllganee  to  protect  the  tlvei  and  persoDi  of 
bla  pasaenKers.  This  daCr  catiDot  be  waived 
or  released,  even  by  an  eipreaa  contract.  Be- 
iDf  one  In  which  the  public  baa  an  latereat, 
public  poller  lotblds  tocb  a  waiver  or  reltaae. 
-«.     A.  earrlor  who  raacl-vea  a  paaaaavor 

•Beaanotea  by  Lutls,  I. 
Nora. — Aa  to  liability  of  carrier  to  paaienger 
«B  frclfbt  train,  see  Oblo  Valley  B.  Co.  v.  Wat- 
«on  (Kj.>  1»  L.  R.  A.  aiO,  and  aot*;  Illinois 
<:.  R.  Co.  1.  BMbt  <111.)  48  U  R.  A.  310. 
40  L.  R.  A.  * 


OB  oaa  of  !<■  fralvht  tralaa  Is  bound 
by  tbe  same  standard  of  dltlgeoce  as  It  the 
painenger  were  being  transported  on  a  regn- 
lar  panenger  train.  What  will  amount  to 
eitrBordlnarr  diligence  varies  with  the  char- 
acter of  the  tralo-  A  psasebger  who  volnn- 
tarllj  seeks  to  be  truuported  on  a  freight 
train  takes  the  risk  of  the  usual  and  neces- 
sarj  lolti  and  Jars  which  occur  In  the  opera- 
tion of  such  train,  bnt  the  carrier  Is  not  re- 
lieved from  the  use  of  extraordinary  dlllgenca 
to  the  psMenger  to  prevent  unuaual  and  un- 
necessaiT  jolts  and  Jan.  An  express  con- 
tract entered  Into  by  Cbe  carrier  and  tha 
passenger,  under  the  terms  of  which  tbe  car- 
rier la  releaaed  from  all  liability  to  the  pas- 
senger (or  persoaal  Injurlea  received  while  a 
paaaenger  on  auch  freight  train,  la  In  effect, 
a  contract  by  wbleh  the  carrier  undertakes 
to  relieve  ttaelf  from  the  conaeqaenees  of  tb* 
negligence  of  Itself  and  aervanta,  and  cap- 
not  be  enforced. 


1900.) 


.magei  tor  personal  injuries  alleged  to  have 
been  cauaed  by  defendsdit's  negligence.     Af- 

The  facta  are  stated  in  the  opinion. 
Ifeasrs.  Daaaan,  Harrla,   Jfc   Blroh,   for 

plaintiff  in  error: 

The  injury  occurred  on  a  freight  train,  and 
to  authorize  a  recovery  for  such  injury  tha 
jerk  must  be  shown  to  be  unusual  or  unnec- 
essary. 

East  Tennessee,  V.iQ.R.  Co.  v.  ffreen,  9S 
Ga.  736,  22  S.  E.  36. 

Extraordinary  diligence  due  to  a  caboose 
passenger  ia  not  equal  to  extraordinary  dil- 
igence due  to  a  coach  passenger. 

B<ai  T.  Mabrv,  SI  Qa.  7S2,  IS  S.  E.  04. 

The  injury  must  be  of  a  character  never 
before  known  to  occur,  and  not  one  which 
might  reaaonably  have  been  expected  under 
the  drcnmstances. 

Orine  v.  East  7«nneHee,  V.  A  Q.  B.  Oo. 
B4aa.  661,  11  8.  E.  SGG. 


,  that 

be  should  rebut  the  presumptions  and  shoir 
himself  within  the  legal  terms  of  the  con- 

A  railroad  company,  being  under  no  legal 
liability  to  carry  passengera  upon  its  freight 
train,  may  contract  for  exemptions  from  re- 
sponsibilities for  injuries  to  passengers  rid- 
ing on  such  trains. 

Arnold  V.  lUinoU  0.  B.  Co.  S3  III.  273,  8S 
Am.  Dec.  38S;  South  A  Vorth  Ala.  R.  Co.  v. 
Huffman,  76  Ala.  492,  62  Am.  Dec.  34B;  Bit- 
sell  V.  Tiew  York  C.  B.  Co.  29  Barb.  602; 
InfuronOB  Co.  of  S.  A.  r.  Lake  Erie  it  W.  B. 
Co.  162  Ind.  333,  S3  N.  £.  382;  SoAoUer  v. 
Ohioago  A  S.  W.  B.  Co.  97  Wis.  31,  71  N.  W. 
1042. 

Tbe  rule  that  a  carrier  cannot  limit  it* 
liabilitv  for  negligaoee  la  tha  old  oommMi- 
law  rule,  and  la  dianged  by  the  statute  In 
this  sta^ 

Code,  1  2276;  Oeorgia  B.  A  Bkg.  09.  n 
IMd,  91  Qa,  877,  17  8.  E.  034. 
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The  BUtutory  liability  of  ■  earrier  to  ex- 
ercise extraordinar;  diligence  is  effected  by 
a,  special  contract,  and  tbs  degree  of  the  diti- 
gence  lowered. 

Central  B.  Co.  v.  Bryant,  73  Ga.  722;  Cin- 
ointuiU,  y.  O.  <t  T.  P.  R.  Co.  t.  Dithrote,  76 
Oa.  253. 

Ueaara.  Onerrx  A  Hall  for  defendant  in 


Little,  J.,   delivered  the  opiuion   of  the 

Lippman  instituted  an  Kction  againit  the 
Central  of  Georgia  Railway  Company  to  re- 
cover damages  for  Injuries  which  he  alleges 
he  sustained  while  a  passenger  holding  a 
ticket  which  entitled  him  to  be  carried  be- 
tween two  station!  on  the  line  of  the  defend- 
ant's rftilroad,  in  tlie  coonty  of  Jones.  A 
demurrer  was  filed  to  the  peution,  which  was 
overruled,  and  the  case  proceeded  to  trial, 
and  resulted  in  a  verdict  lor  the  plaintiff  in 
the  sum  of  $1,500.  Exceptions  pendente  lite 
were  taken  to  the  overruling  of  the  demurrer, 
which  were  duly  certiBad  and  entered  of  rec- 
ord, and  an  assignment  of  wror  thereon  is 
made  in  the  bill  of  exceptiotiB.  After  the 
rendition  of  the  verdict,  the  defendant  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  it  excepted.  The  evidence  for  the 
plaintiff  made  subatantially  the  following 
case:  On  the  14th  of  October,  1807,  plain- 
tiff entered  a  way  freight  train  of  the  defend- 
ant at  Gray's  stAtion,  to  be  carried  to  Round- 
oak,  having  a  mileage  ticket  entitling  bim 
to  passage  on  that  train,  for  which  he  had 
paid  the  price  charged  by  the  company. 
There  was  no  car  provided  for  passengers 
except    the   caboose,   in    which    seats   were 

C[;ed.  Soon  after  plaintiff  entered  the  ca- 
se, the  train  suddenly  commenced  back- 
ing, and  then  made  a  violent  jerk  which 
threw  plaintiff  to  the  floor  on  his  right  side. 
He  was  rendered  unconscious,  and  was  una- 
ble to  arise  until  assisted  by  the  flagman. 
On  arriving  at  Roundoak,  he  had  to  be  as- 
sisted from  the  car.  Evidence  was  also  in- 
troduced as  to  the  extent  and  nature  of  the 
injuries  sustained  by  the  plaintiff,  their  ef- 
fect on  his  earning  capacity,  as  well  as  their 
permanency,  and  as  to  the  loss  of  income 
thereby,  bis  pain  and  suffering,  and  the  ex- 
pense occasioned  for  medicine  and  nursing. 
The  defendant  introduced  evidence  tending 
to  rebut  that  of  the  plaintiff  as  to  the  fact  of 
the  injury,  and  to  show  that  there  was  noth- 
ing unusual  in  the  movement  of  the  cars  by 
which  the  plaintiff  claimed  to  have  been  in- 
jured. This  evidence,  however,  disclosed  the 
fact  that  the  plaintiff  was  injured — at  least 
to  a  certain  extent — by  his  fall,  but  it  was 
a  contested  question  whether  the  fall  was  oc- 
casioned by  the  movement  of  the  cars  of  the 
train,  or  by  a  sudden  attack  of  sickness  oc- 
curring to  the  plaintiff  at  the  time,  and  also 
whether  the  plaintiff  was  occupying  his  prop- 
er place  as  a  passenger  in  the  car,  and 
whether  his  fall  was  attributable  to  his  own 
or  the  company's  negligence.  It  is  not  nec- 
essary that  further  reference  to  the  oral  evi- 
dence, which  is  voluminous,  should  be  made, 
CO  L.  R.  A. 


in  order  that  the  points  decided  may  be  un- 
derstood. The  ticket  in  posseasion  of  tb* 
Slaintiff  at  the  time  he  was  injured,  and  un- 
er  which  be  claimed  the  rights  of  a  passen- 
ger on  said  train,  and  which  he  introduced 
in  evidence,  read*  as  follows: 

Mileage  Ticket  No.  3,756.  P.  lippman, 
Macon,  Ga.,  is  entitled  to  travel  1,000  miles 
on  the  Central  of  Georgia  Railway  Company 
upon  the  conditions  named  in  the  contract 
attached  and  made  a  part  hereof.  His 
ticket  will  not  be  duplicated  if  lost. 

[Signed]  J.  G.  Haile,  Genl.  Passenger  Agt. 

Not  good  unless  stamped  here.  [Stamp  of 
the  company.] 

Contract.  The  condiUons  upon  which  tlli* 
coupon  mileage  ticket  is  sold  by  the  Central 
of  Georgia  Railway  Company  and  purcbased 
by  the  holder  are  as  follows:  .  .  .  (41 
That  it  is  good  on  either  passenger  or  way 
freight  trains,  and  entitles  the  purchaser  tt> 
stop  only  at  stations  which  by  the  time  card 
are  designated  as  regular  stopping  places  of 
the  train  on  which  it  is  presented.  (5) 
That,  for  and  in  consideration  of  being  per- 
mitted to  use  this  mileage  ticket  for  passage 
on  the  way  freight  trains,  I  hereby  release 
the  company  from  all  liability  in  case  of  per- 
sonal injury,  or  for  toss  or  damage  to  bag- 
gage, while  using  said  freight  trains.  .  .  . 
{ 17 )  This  ticket  expires  one  year  from  date 
of  sale.  I  have  pnrcbased  IJiis  ticket  and 
agree  to  use  it  subject  to  the  above  eondi- 

[Signed]     P.  Lippman. 

On  the  list  of  stations  there  appeared 
Gray's  Station  and  Roundoak,  designated  as 
I  r^ular  stopping  places.  A  number  of 
grounds,  in  addition  to  those  assigning  as 
error  that  the  verdict  was  contrary  to  the 
law  and  evidence,  are  set  out  in  the  motion. 
After  a  careful  examination  of  these,  read  in 
connection  with  the  evidence  and  charge  of 
the  court  applicable  to  each,  we  find  it  nec- 
essary only  to  consider  and  pass  upon  those 
specifically  enumerated  hereafter.  In  rela- 
tion to  those  grounds  of  the  motion  not  thus 
specifically  considered,  it  is  sufficient,  is  a 
general  way,  to  say  that,  in  our  opinion, 
there  was  no  error  in  overruling  the  demur- 
rer which  was  filed  to  the  petition.  The  pe- 
tition does,  as  we  read  it,  clearly  set  out  that 
the  jerk  or  sudden  stopping  of  the  cars  whieb 
it  is  alleged  caused  the  injury  was  wholly  un- 
necessary, and  caused  by  the  negligence  of 
the  defendant  Nor  can  we  say  that  the  ver- 
dict was  contrary  either  to  the  law  or  to  the 
evidence.  It  was  very  clearly  shown  that 
the  plaintiff  was  severely  injured  by  a  fall, 
while  a  passenger  on  tbe  defendant's  trsin- 
Acoording  to  his  testimony,  such  fall  wms 
occasional  by  a  very  violent  and  unusual 
jerk  or  sudden  stoppage  of  the  cars.  Whether 
such  jerk  or  sudden  stop  did  in  fact  cause  the 
injury  which  he  received,  or  it  was  occa- 
sioned by  other  causes,  and  whether  the  al- 
leged sudden  and  violent  movements  of  the 
train  were  unusual  and  unnecessary,  as  well 
as  the  extent  of  the  injuries,  and  the  effect  of 
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them  upon  tlie  plaintiff,  were  questio&H  of 
fact,  tind  taking  the  evidence  as  a  whole,  in- 
cluding that  going  to  ehaw  the  charactei  of 
the  injuriea  suatained,  there  was  sufficient 
evidence  to  warrant  the  verdict.  Nor  can 
we  e&y  that  the  verdict  is  excesBive.  There 
was  evidence  of  pain,  suSering,  and,  indeed, 
of  permanent  injurj  and  reduction  of  capac- 
ity to  labor.  The  sum  returned  by  the  jury 
was  that  which  was  agreed  on  as  compensa- 
tion for  all  these  elements  of  damage  which 
in  cases  of  this  character  fix  the  measure  of 
recovery,  and,  in  our  opinion,  it  does  not  nec- 
essarily appear  to  have  exceeded  the  amount 
which  the  jury  were  authorized  to  fix  under 
the  evidence  in  the  case.  Nor  do  we  think 
there  was  any  error  in  the  admission  of  the 
evidence  of  the  plaintiff  and  of  the  pbysi- 
ciaDB  as  to  the  character  and  effect  of  the  in- 
jury received.  The  atle^tions  of  the  peti- 
tion are  that  the  plaintiff  was  seriously  and 
Krnianently  injured;  that  he  was  thrown 
)m  hie  seat,  and  for  a  considerable  dis- 
tance, upon  the  floor,  so  heavily  aa  to  render 
him  unconBcioua;  tJiat  he  was  deprived  of 
the  power  of  locomotion,  and  could  not  raise 
himself  from  the  floor  for  some  time ;  that  he 
was  lifted  therefrom  by  others;  that  by  so 
being  thrown  upon  the  floor  he  was  seriously 
and  permanently  injured  in  his  right  hip; 
that  the  same  was  shocked  and  bruised  and 
otiierwise  injured  by  the  fall ;  that  he  has 
never  recovered  therefrom,  he  goes  about 
with  great  difficulty,  and  hie  injuries  are 
permanent.  While  the  injury  to  the  hip 
and  other  portions  of  the  body  might  have 
been  set  out  more  in  detail,  it  is  a  fact  known 
to  laymen,  as  well  as  to  experts,  that  inju- 
ries to  the  hip  frequently  shorten  the  leg, 
and,  aa  we  understand  the  evidence  objects 
to,  the  testimony  of  the  experts  was  directed 
to  the  point  where  the  bones  of  the  leg  join 
the  body,  which  is  included,  by  common  par- 
lance, in  the  general  word  "hip,"  when  speak- 
ing of  the  human  body.  For  reasons  which 
will  appear  from  the  further  discussion  of 
Uiia  case,  there  was  no  error  in  the  refusate 
to  charge,  cor  in  the  failure  of  the  court  to 
charge  certain  legal  principles.  Taken  as  a 
whole,  the  charge  was  fair  and  comprehen- 
sive, and  embodied,  as  we  think,  correct  prin- 
ciples of  law. 

Without  further  reference  to  the  grounds 
of  the  motion  to  which  we  have  thus  general- 
ly made  reference,  we  come  now  to  especially 
consider  two  of  the  grounds  which  are  based 
on  the  instructions  given  to  the  jury,  and 
which  embody  certain  principles  as  being  the 
law  applicable  to  the  facts  of  the  case,  the 
correctness  of  which  is  denied  by  the  plain- 
tiff in  error:  (1)  Error  is  assigned  to  the 
following  charge  of  the  court:  "Counsel 
upon  both  sides  have  insisted  on  and  invoked 
the  construction  of  the  court  upon  article  S, 
under  the  written  contract  which  has  been 
offered  in  evidence,  viz.:  That  for  and  in 
consideration  of  being  permitted  to  use  this 
mileage  ticket  for  passage  on  the  way  freight 
trains,  f  hereby  release  the  company  from  all 
liability,  in  case  of  personal  injury,  or  for 
lose  or  damage  to  baggage,  while  using  said 
MI4.R.JL. 


freight  trains.'     The  court  charges  you  that 
the  railway    company    could    not  stipulate 

against  its  own  negligence.  Should  you  be- 
lieve from  the  evidecce  in  the  case  that  the 
plaintiff  was  injured,  and  that  he  was  in- 
jured by  the  negligence  of  the  railroad  com- 
pany, the  court  charges  you  that  the  article 
referred  to  would  not  release  the  railroad 
company  from  liability."  Passing  for  the 
present  reference  to  other  authortUes  cited 
by  plaintiff  in  error,  to  establish  the  proposi- 
tion that  a  railroad  company  may  contract 
for  exemption  from  responsibility  for  inju- 
ries to  passengers  riding  on  freight  trains, 
we  come  to  consider  the  meaning  and  appli- 
cation of  the  provisions  of  law  which  are  con- 
tained in  i  2276  of  the  Civil  Code  of  thia 
state,  which  is  cited  as  authority  for  the 
proposition  that  the  court  erred  in  charging 
tie  jury  as  heretofore  set  out.  That  section 
reads  as  follows:  "A  common  carrier  can- 
not limit  his  legal  liability  by  any  notice 
given,  either  by  publication  or  by  entry  on 
receipts  given  or  tickets  sold.  He  may  make 
an  express  contract  and  will  then  be  governed 
thereby."  Undoubtedly,  if  a  carrier  of  pas- 
sengers is  a  common  carrier,  within  the  con- 
templation of  this  section  of  the  Code,  and 
if  the  term  "legal  liability"  refers  to  the  ob- 
ligation of  the  carrier  of  passengers  to  exer- 
cise extraordinary  diligence  to  protect  the 
lives  and  persons  of  Uie  passengers,  then, 
while  the  carrier  may  not  limit  such  liabil- 
ity by  notice,  he  may  do  so  by  an  ezprew 
contract,  in  which  case  the  rights  of  the  par- 
ties will  be  governed  by  the  terms  of  the 
contract.  Such  a  construction  would  give 
the  right  to  a  railroad  company  by  expresB 
contract  to  limit  its  obligation  to  use  extra- 
ordinary diligence  to  protect  a  passenger.  In 
our  judgment,  for  a  number  of  reasons,  no 
such  construction  can  be  pla.eed  upon  this 
section  of  the  Code,  nor  do  the  provisions 
contained  therein,  aa  we  think,  apply  to  a 
carrier  of  passengers.  Just  here  it  may  be 
well  to  consider  lor  a  moment  the  c|uestion 
whether  certain  previous  adjudications  by 
this  court  do  not  rule  a  contrary  doctrine, 
us  it  is  claimed  they  do.  The  cases  referred 
to  are  Phillips  v.  Georgia  R.  it  Bkg.  Co.  93 
Ga-  356,  20  S.  E.  247 ;  Boyi  v.  Spencer,  103 
Ga.  828,  30  S.  E.  841;  Bouthem  R.  Co.  v. 
Barlow,  104  Gft.  213,  30  S.  E.  732;  and  Cen- 
tral of  Georgia  li.  Co.  v.  Ricks,  100  Ga.  33fi, 
34  S.  E.  570.  It  is  very  freely  admitted  that 
in  some,  if  not  in  all,  of  these  cases,  this 
court  applied  the  provisions  of  this  section 
to  a  passenger  carrier;  but  the  question 
whether  the  terms  of  this  section  had  such  ' 
application  was  rnA,  made  in  any  of  them, 
nor  was  that  question  decided  in  any  one  of 
these  cases.  While  much  of  the  language 
used,  both  in  the  headnotcs  and  in  the  opin- 
ions, seejus  to  directly  deal  with  the  section 
as  having  application  to  passenger  carriers, 
we  are  only  to  take  the  rulings  made  as 
finally  decisive  of  the  issues  raised  and  pre- 
sented in  the  several  cases.  It  was  assumed 
by  all  the  parties  in  the  cases  referred  to  that 
the  section  did  have  such  application,  and, 
BO  agreeing,  the  issues  raised  and  determined 
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wera  on  Om  facts.  In  the  PhiUipa  Caia,  63 
Qk  35B,  20  S.  E.  247,  the  point  involved  vru 
wh^er  there  wa*  mi  expreei  contract  which 
rendered  the  undertaking  of  the  company 
with  reference  tn  return  transportation  con- 
ditional upon  Beta  to  be  done  at  the  comple- 
tion of  the  original  trip,  and  before  the  re^ 
turn  trip  w&a  entered  upon ;  and  thi«  court 
there  ruled  that  there  was  no  written  evi- 
dence of  euch  contract,  and  that,  eo  far  as 
the  parol  evidence  went,  it  tended  to  dis- 
prove, rather  than  to  prove,  the  maJdng  of 
any  exprcM  contract  whatever.  That  was 
the  point  of  inquiry  in  that  case.  The  ques- 
tion in  the  ease  of  Boydi  y.  Bpeiujor  was 
whether  a  mere  notice  on  a  ticket,  to  the  ef- 
fect that  the  ticket  exinred  at  a  given  time, 
to  which  the  attention  of  the  pasaenger  wae 
not  called  at  the  time  of  the  purchase  of  tlie 
ticket,  would  amount  to  an  agreement  be- 
tween the  paasenger  and  the  carrier  that  the 
ticket  would  be  uaed  in  that  time,  so  ai  to 
become  "an  expresa  ctHitract,"  within  the 
meaning  of  S  2276  of  the  Civil  Code.    The 

Juegtion  then  for  decision  was  stated  by  Mr. 
1    ■■       "■•■■■  ■    ■ 

"whether,  under  the  plaintiff's  evidence,  it 


n  shown  that  he  ia  not  entitled  to 
cover  lieciuse  a  special  contract  bad  htett 
nuide  with  him  limiting  the  time  in  whidl 
his  ticket  should  be  u*^."  No  other  ques- 
tion was  then  argued  1)7  counsel,  discussed 
in  consultation,  or  intended  to  be  ruled,  when 
that  decision  was  rendered.  The  opinion 
must  be  read  in  the  light  of  the  actual  ques- 
tion then  under  discussion,  and  any  lan- 
guage therein  which  apparently  mlea  any 
other  question  is  purely  obiter,  and  is  not 
binding  as  authority.  In  the  case  of  Bar- 
low the  ruling  was  that  if  one  enters  the 
train  of  a  carrier,  not  for  the  purpose  of 
making  the  journey  called  for  by  the  ticket, 
but  for  the  purpose  of  being  put  off  so  as  to 
make  a  case  for  damages,  and  he  is  ejected, 
he  is  entitled  to  nominal  damages  only,  and 
the  ruling  of  the  court  was  distinctly  put  on 
the  proposition  that  there  was  evidence  to 
support  this  state  of  facta,  and  it  was  there- 
fore error  to  charge  the  jury  in  langusge 
which,  in  effect,  deprived  the  defendant  of 
the  benefit  of  this  defense.  The  case  of  Cen- 
tral of  Georgia  it.  Co.  v.  BioU,  109  Qa.  33B, 
34  S.  E.  570,  was  to  the  effect  that  one  who 
had  purchased  a  ticket  having  on  ita  face  an 
express  stipulation  that  it  would  be  good  for 
passage  only  during  a  apecifled  period,  and 
who.  In  consideration  at  it  having  been  aoid 
at  a  reduced  rate,  assented  to  ^e  stipuli 
tion,  had  no  l^al  cause  of  complaint  against 
the  railway  company  for  ejecting  him,  after 
the  expiration  of  the  limit  of  time,  on  his  re- 
fusal to  pay  fare.  While,  as  before  stated, 
■ome  of  the  conclusions  reached,  and  much 
of  the  language  used  in  those  eases,  are  ap- 
parently contrary  to  what  is  here  ruled,  yet, 
MM  the  deL-ision  made  in  none  of  those 
involved  the  question  which  we  pass  upon 
here,  they  are  not  oontrolling  as  to  such 
question. 

Resuming  consideration  <rf  the  proposition 
that  the  provisiras  of  the  secUon  of  the 
60L.B.A. 


Code  now  under  eoastderation  do  not  apply 
to  a  carrier  al  passengers,  it  is  aigniflcant 
that  under  this  section  the  carrier  who  may 
limit  his  legal  liability  by  express  contract 
is  dentHuinaSed  a  "cominon  carrier."  Iliese 
provisicws  were  taken  from  the  cCHiunon  law, 
and  Hrst  beoune  a  part  of  our  written  law 
by  the  adoption  of  tbe  Code  of  1663,  and  are 
found  in  {  2041  of  that  Code  in  precisely  the 
same  language  as  they  appear  in  the  Code 
of  1895.  The  Code  of  1863  was  under  the 
act  of  December  9,  18G8,  compiled  by  codi- 
flers  charged  with  the  duty  of  preparing  a 
code  of  laws  for  this  state  which  should  lan- 
l)Tace,  in  a  condensed  form,  the  laws  of  Geor- 
gia, whether  derived  from  the  common  law. 
the  Constitution  of  the  state,  the  statutes  of 
the  state,  the  decisions  <^  the  supreme  conrt, 
or  the  statutea  of  England  of  force  in  tliis 
state.  To  asoertnin  the  meaning  of  the  see- 
tion,  therefore,  reference  is  not  to  be  had  to 
a  legislative  intent,  because  the  law  thos 
embraced  was  not  the  creation  of  our  legis- 
lative body.  Of  course,  under  tbe  act  adopt- 
ing the  Code  of  1896,  it  is  made  to  asEume 
the  dignity  of  written  law.  But,  neverthe- 
less, it  cannot,  as  written  taw,  have  any  oth- 
er and  different  application  than  it  had  at 
common  law,  because,  in  incorporating  it  in- 
to the  Code,  its  meaning  was  not  changed, 
nor  the  application  of  the  principles  it  eon- 
tains  extended.  The  term  "common  carrier" 
did  not  at  the  common  law  embrace  a  carrier 
of  passengers.  Neither  does  it  under  the 
definition  found  in  the  Code  in  connection 
with  1  2276.  Nor  are  the  liabilities  of  a 
common  earritf  and  a  carrier  of  pasaengeis 
tbe  some,  either  at  common  law  or  under  onr 
statutes.  A  "cotniDon  carrier"  is  defined  If 
Bouvier  to  be  "one  whose  Imsinesa,  occupa- 
tion, or  regular  calling  it  Is  to  carry  chat- 
tels for  all  persons  who  may  choose  to  on- 
p\oy  and  remunerate  him."  The  same  au- 
thor defines  another  class  of  carriers,  whom 
hs  denominates  "common  carriers  of  passen- 
gers," to  be  "such  as  undertalce  for  hire  to 
oariT  all  persons  indifferently  who  may  ap- 
ply for  passage,  so  long  as  there  is  room,  end 
ttiere  is  no  legal  excuse  for  refusing-"  Ur. 
Hutchinson,  in  his  treatise  on  the  I«w  of 
Carriers  (S  47),  deflnes  a  "common  carrier" 
to  be  "one  who  undei'takes  as  a  business,  for 
hire  or  reward,  to  carry  from  one  place  to 
another  the  goods  of  all  persons  who  may 
apply  for  such  carriage."  The  same  author, 
in  S  4Q7,  declares  that  corrierB  of  passen- 
gers, as  to  tbe  persons  of  those  whom  they 
carry,  are  not  c<wunon  carriers.  Mr.  Green- 
leaf,  in  the  Bec<wd  volume  of  his  work  on 
Evidence  (|  211],  under  the  inquiry  as  lo 
who  is  a  common  carrier,  says  that  "the  de- 
fendant ia  proved  to  Iw  a  common  carrier  by 
evidence  that  he  undertakee  to  carry  for  per- 
sons generally,  exercising  it  as  a  public  em- 
ployment, and  holding  himself  out  oa  ready 
to  engage  in  the  transportation  of  money  or 
goods  for  hire  as  a  busmees,  and  not  aa  a  cas- 
ual occupation."  Again,  in  the  same  sec- 
tion, he  declares  that  "hackney  coachmen 
and  others,  whose  employment  is  solely  to 
carry  passengers,  are  not  regarded  as  com- 
mon carriers  in  reapect  of  the  perscMia  of  tha 
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p&aBengera."  But  It  \e  not  iiKessary  that  we 
mhuuld  go  further  in  order  to  ihow  tbB.t  at 
ciMmnoii  Imw  the  delinition  of  a  cominon  car- 
rier was  confined  to  one  who  transported 
goods.  All  the  text  writers,  bd  far  ae  we 
know,  confine  this  appellation  to  such  car- 
rier*. Indeed,  our  Civil  Code,  I!  2263,  22(14, 
defines  a  "common  carrier"  to  be  one  who 
undertal<es  to  transport  goods  for  a  compen- 
sation.  end  who  pursues  the  business  con- 
■tantlj  or  continuouslj  for  any  period  of 
time,  or  any  distance  of  transportation. 
Theae  sectinna  were  likewise  taken  from  tiie 
common  law,  and  in  connection  with  |  2210, 
the  meaning  of  which  we  are  now  consider- 
ing, were  codified  and  placed  together  in  the 
Ci^e  of  18D3 ;  and,  to  show  that  a  distinction 
was  meant  to  exist,  another  prociBion  of  the 
common  law  in  reference  to  carriers  of  pas- 
sengers was  placed  in  immediate  connection 
with  tltem,  in  the  Code  of  1803  at  the  same 
time,  and  appears  now  as  i  2266  of  our  Civil 
Code,  which  declares  that  a  carrier  of  pns- 
Bcngers  is  bound  also  to  extraordinary  di!i- 
f*ence  on  behalf  of  himself  and  his  agents  to 
protect  the  lives  and  persons  of  his  paeaen- 
jrers.  The  use  of  the  word  "also"  in  the  sec- 
tion of  the  Code,  following  the  definition  of 
a  "common  carrier,"  and  declaring  that  com- 
mon carriers  shall  be  bound  to  extraordin- 
nry  diligence,  is  clearly  indicative  of  the  le- 
gal distinctions  which  existed  between  com- 
mon carriers  and  passenger  carriers.  If  the 
subject  is  examined,  no  possible  doubt  can 
remain  that  at  common  law  the  term  "com- 
mon carrier"  did  not  embrace  a  carrier  of 
paasengere.  Bouvier,  Law  Diet  title  Com- 
mon t'orner;  Hutch.  Carr.  8  47.  Bee  also 
Bouvier,  Law  Diet,  title  Common  Oarrieraof 
I'assengers.  Now,  as  the  provisions  of  the 
Code  taken  from  the  common  taw  deal  sepa- 
rately with  the  liabilities  of  common  carriers 
and  carriers  of  paaaeogers,  and  make  a  dis- 
tinction between  these  carriers  hy  de^ignat- 
rier  as  a  carrier  of  goods, 
1-law  meaning  given  to  the  words 
irrier"  must  go  with  them  into 
the  Code,  when  the  meaning  of  a  cognRte 
section,  which  limits  the  right  to  fix  lia- 
bility to  common  carriers,  is  to  be  ascer- 
tained. At  common  law,  and  under  the 
statute  (Civil  Code,  }  2284),  a  common  car- 
rier was  an  insurer  of  the  goods  which  he 
nndertook  to  transport.  Such  was  his  legal 
liability,  and  he  was  made  to  answer  in  dol- 
lars and  cents  tor  the  value  of  goods  lost  or 
destroyed,  unless  such  loss  or  destruction 
was  occasioned  by  the  act  of  God  or  the  ene- 
mies of  the  King.  No  such  liability  extends 
to  the  carrier  of  passengers,  and,  strange  as 
it  may  seeni,  both  at  common  law  and  under 
our  statute,  the  responsibility  of  a  passen- 
ger carrier  for  the  lives  and  persons  of  his 
passengcra  is  less  in  degree  than  that  of  a 
common  carrier  in  the  transportation  of 
goods.  The  former  is  bound  only  to  extra- 
ordinary diligence;  the  latter,  not  only  to 
Bitraordinary  diligence,  but,  if  the  goods  are 
injured  or  destroyed,  no  excuse  avails  him, 
unless  such  injury  or  destruction  was  occa- 
sicued  by  the  ant  of  God  or  the  public  ene- 
mies of  the  BUt«.  The  reasons  are  obvious: 
fiO  L.  K.  A. 


A  box  of  goods  remains  where  it  is  placed  [ 
a  man  haa  the  power  of  locomotion  and  a 
will.  When  a  carrier  receives  the  first,  ha 
has  absolute  control;  while  bis  control  of  the 
passenger  is  limited  to  the  promulgation  of 
rules,  which  may  or  may  not  be  observed. 
In  the  days  of  Chief  Justice  Marshall,  a  case 
came  before  the  Supreme  Court  of  the  Unit- 
ed States  which  involved  the  determination 
of  the  question  whether  the  liability  of  the 
carrier  which  bad  received  for  transporta- 
tion certain  negro  slaves,  some  of  whom 
were  drowned,  was  that  of  a  common  carrier 
or  a  carrier  of  passengers.  Boyce  v.  Ander- 
»on,  2  Pet.  150,  7  L.  ed.  37S.  It  was  con- 
tended that  the  liability  of  the  carrier  was 
that  of  a  common  carrier.  In  holding  ad- 
versely to  this  claim,  the  chief  justice  said: 
In  the  nature  of  things,  and  in  his  character, 
the  slave  which  was  being  transported  was 
more  like  a  passenger  than  a  package  of 
goods;  that  he  had  volition  and  feelings, 
which  could  not  be  disregarded ;  that  these 
properties  could  not  be  overlooked  in  conv^- 
ing  him  from  place  to  place;  that  he  could 
not  be  stowed  away  as  a  common  package; 
that,  being  left  at  liberty,  he  might  escape; 
and  that  the  carrier  did  not  have,  and  could 
not  have,  the  same  absolute  control  over 
him  that  it  had  over  inanimate  matter.  In 
his  Treatise  on  the  Law  of  Notice,  Mr. 
Wade,  in  i  S31,  treating  the  subject  of  no- 


bility is  sought  to  be  limited  have  reference 
|1)  to  the  notice  by  which  they  endeavor  to 
qualify  or  restrict  their  responsibility,  im- 
posed by  law,  as  special  insurers  of  the  arti- 
cles committed  to  their  charge;  (2)  the  no- 
tice by  which  their  responsibility  as  carrier* 
is  terminated."  Section  2270  simply  pre- 
scribes the  common-law  rule  applicable  ex- 
clusively to  carriers  of  goods,  and  the  legal 
liability  referred  to  in  the  section  is  the  lia- 
bility which  the  law  imposed  on  such  car- 
riers as  insurers  of  the  goods  which  they  un- 
dertook to  transport,  and  did  not  have,  and 
coiiM  not  have,  from  the  differenoe  in  the 
nsture  of  the  liability  of  each,  any  reference 
to  a  carrier  of  passengers.  But  it  may  be 
said  that,  as  hy  the  provision  made  in  the 
section  a  common  carrier  could  not  limit  his 
legal  liability  hy  entry  on  "tickets  sold,"  it 
was  the  contemplation  that  such  an  inhibi- 
tion should  apply  to  pasacnjrer  carriers  be- 
cBUie  tickets  are  only  sold  to  and  for  the 
transportation  of  passengers.  The  reply  to 
this  sugi^estion  is  that  as  to  the  baf^^ra^e  of 
paasenjjers  the  carrier  is  under  liability  as  a 
common  carrier,— that  ii,  an  insurer  of 
goods, — while  a  different  rule  prevails  as  to 
the  liability  for  injury  to  passengers.  Bou- 
vier, Law  Diet,  title  Common  Oarriert  of 
PoBsengerg;  Story,  Bailm.  H  4fl8,  6B0,  804. 
It  is  only  on  the  ground  of  negligence  that 
the  carrier  of  passengers  is  held  liable.  2 
Greenl.  Ev.  S  222.  We  take  it,  inasmuch  as 
the  section  of  the  Code  confines  the  applica- 
tion of  its  provisions  to  common  carriers, 
that  it  has  reference  to  the  baj^rage  or  per- 
sonal effects  of  the  passenger  which  it  un- 
dertakes to  transport  when  tb«  rule  i«  ex- 
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tended  to  entriea  on  tickets  sold.  'Hiis  view 
i*  further  strengthened  because  of  the  fact 
that  while  the  carrier  cannot  limit  hii  liit- 
bility,  as  we  hi.ve  seen,  for  extraordinary 
diligence  to  the  passeiiger,  he  may  bf  ex- 
priwa  contract  lelieve  himself  of  the  law 
which  makes  him  an  insurer  of  the  baggage 
ol  that  possenger.  By  i  2280  o*  our  Civil 
Code,  it  is  provided  that  the  carrier  .o(  Das- 
sengerB  is  responsible  for  baggage  placed  in 
his  custody ;  and  by  g  2288  it  is  provided 
that  a  carrier  of  passengers  may  limit  the 
value  of  the  baggage  to  be  taken  for  the  fare 
paid,  but  that  in  ca«e  of  loss,  though  no  ex- 
tra  freight  has  been  demanded  or  paid,  the 
carrier  is  reeponBible  for  the  value  of  the 
baggage  loat.  When  these  sections  of  the 
Code  are  construed  together,  and  in  connec- 
tion with  2276,  they  will  be  found  to  be  in 
entire  harmony.  This  court  in  several  cases 
has  had  occasion  to  make  application  of  the 
section  of  the  Code  now  under  ooDsideration, 
and  in  each  instance  it  has  been  treated  as 
applying,  even  with  the  words  "tickets  sold" 
incorporated,  to  a  carrier  of  goods.  In  the 
case  of  Dibble  v.  Brovm,  12  Qa.  224,  56  Am. 
Dec.  4G0,  this  court,  through  Judge  Nisbet, 
said;  "The  question  is  mooted  in  the  books 
whether  such  persons,  as  regards  baggage  ac- 
companying travelers,  are  liable  as  common 
carriers  or  as  private  persons  engaging  to 
carry  for  hire.  If  the  former,  they  are  lia< 
hie  as  insureia  against  loss,  except  when  oc- 
casioned iiy  the  act  of  God  and  the  public 
enemies;  and,  if  the  latter,  they  are  bound 
only  to  due  and  reasonable  skill  uid  diligence 
in  their  undcrtakir.g.  It  is,  however,  now 
well  settled  that  they  are  liable  for  baggage 
as  commun  carriers.  Without  other  com- 
ptinsation  than  the  fare  for  passengers,  they 
are  liable  for  their  baggage  as  common  car- 
riers are  liable  for  goods  delivered  to  them 
for  transportation ;  that  is,  they  are  liable 
for  baggage  at  all  events,  except  when  de- 
stroyed by  the  act  of  Qod  or  irresistible  acci- 
dent anil  the  public  enemies."  It  is  there- 
fore not  illogical  that  the  Civil  Code  should 
provide,  as  it  does  in  i  22S8,  that  a  carrier 
of  passengers  may  limit  the  value  of  the  bag- 
gage to  be  taken  for  the  far«  paid,  because 
•uch  a  c|rrier  of  passengers  is,  as  to  the  bag. 
gage  of  the  passenger,  a  common  carrier; 
«nd  it  would  seem,  under  the  operation  of  } 
2276,  that  while  this  limit  o<f  liability  can- 
not be  mode  by  a  notice  given,  nor  by  an  en- 
try on  the  ticket  sold  U>  the  passenger,  it 
may  be  accomplished  by  an  express  contract 
made  between  the  passenger  who  owns  the 
baggage  and  the  carrier  who  receives  it,  and 
that  both  will  be  governed  by  the  terms  of 
■Doh  contract.  In  the  case  of  Southern  Ei^. 
Co.  V.  Nciofcy,  38  Ga.  635,  91  Am.  Deo.  783, 
this  court  ruled  that  an  express  company 
Vwhich  pursues  continuously  the  business  of 
transporting  goods  is  a  common  carrier,  and, 

3 noting  exactly  the  section  of  the  Code  un- 
er  consideration,  declared  that  "our  Code 
has  incorporated  the  rules  of  the  common 
Iaw,a8  expounded  in  Georgia, in Ptshv.CAop- 
man,  2  Ga.  349,  46  Am.  Dec.  393,  and  with 
it  we  are  satisfied."  A  reference  to  the  case 
In  2  Ga.  will  show  a  very  learned  and  com- 
SO  L.  R.  A. 


treatment  of  the  right  of  a  ocm- 
iiiuii  <.uii,cr  to  limit  his  liability  by  notice. 
In  the  case  of  SoMlAem  £ip.  Co.  v.  Pureell, 
37  Ga.  103,  92  Am.  Dec.  53,  Chief  Justice 
^Varner,  after  declaring  that  the  liability  of 
a  common  carrier  is  regulated  by  law  on  the 
ground  of  public  policy,  and  that  he  could 
not  be  permitted  by  his  own  act  to  limit  the 
effect  and  operation  of  that  law,  and  thereby 
defeat  that  public  policy,  quotes  the  section 
of  the  Code  now  under  consideration,  and 
declares  that  "the  legal  liability  of  a  com- 
mon carrier  as  defined  by  the  law  is  on* 
thing!  Ills  legal  liability  as  a  common  car- 
rier under  an  express  contract  made  with 
the  shipper  is  another  and  quite  a  different 
thing.  In  the  latter  case  his  liability  will 
depend  upon  the  terms  of  that  express  con- 
tract, and  will  be  governed  by  it."  And  fur- 
ther on  in  the  same  opiniwi  he  says:  "The 
common  carrier  and  the  shipper  may  enter 
into  an  express  contract,  outside  of  the  re- 
ceipt given  for  the  goods,  in  regard  to  the 
carrier's  liability,  and  then,  both  parties 
having  a  fair  opportunity  to  understand  the 
terms  of  the  contract,  will  be  governed  by 
it."  Again,  in  the  case  of  Mosher  v.  South- 
am  Kxp.  Co.  38  Ga.  42,  Chief  Justice  War- 
ner, after  quoting  the  Code  of  1863,  which  is 
in  the  exact  language  of  that  now  under  ooo- 
sideration,  says:  "This  section  of  the  Code 
was  considered  and  construed  by  this  court 
at  the  last  term  in  two  caaes.  Sovthem 
Kxp.  Co.  V.  yctrbfi,  and  tioulhem  Bap,  Co.  t. 
Ptircell.  This  provision  of  the  Code  ii,  in 
our  judgment,  a  wise  and  salutary  provi- 
sion, intended  to  protect  Uie  public  from 
imposition  and  surprise  in  the  hurried 
transaction  of  business  with  theee  express 
companies,  in  the  forwarding  of  small  par- 
oets,  as  well  as  valuable  packages,  by  ail 
sorts  of  people,  some  of  whom  might  not  be 
able  to   read  the  printed    stipulatior 


a  good  deal  of  space,  in  endeavoring  to  show 
that  the  provisions  of  this  section  of  the 
Code  are  not  applicable  to  a  carrier  of  pas- 
sengers. We  have  done  so  because  the  ques- 
tion is  an  important  one,  and  also  because  a 
different  ruling  would  seem  to  have  been 
made  in  other  cases  decided  l^  this  court 
to  which  reference  haa  been  made.  But  a 
final  and  conclusive  answer  to  the  proposi- 
tion that  this  secUon  does  not  apply  to  a 
carrier  of  passemgers  is  found  in  the  gener- 
ally accepted  proposition  that  a  carrier  of 
passengers  tor  hire  cannot  avoid,  even  by  an 
express  contract,  hla  liabilitjr  for  negligence. 
So  far,  we  do  not  know  tliat  it  has  ever  been 
doubted  in  this  state  that  a  carrier  of  pas- 
sengers eaimot,  by  contract  or  otherwise, 
avoid  his  liability  for  the  negH^f^tce  of  him- 
self or  servants.  He  compilers  of  tha 
American  and  English  Encyclopedia  of  Law 
declare  that  such  is  the  well-settled  role  by 
the  decisions  of  Uie  Federal  courts  and  th* 
great  weight  of  authority  in  the  several 
states,  and  for  tills  proposition  they  cite: 
Hart  V.  PentuylvanUi  R.  Co.  IIB  U.  S.  331, 
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28  I-  ed.  717,  6  Sup.  Ct.  Rep.  161;  AfrrairM 
-▼,  Milicaukee,  L.  8.  d  W.  R.  Co.  87  Wis.  485, 
•68  N.  W.  780;  Delavwre,  h.  i  W.  R.  Co.  v. 
-isfciej/,  14  C.  C,  A.  368,  28  U.  8.  App.  375, 
■67  Fed,  Rep.  209;  Cleveland,  P.  A  A.  R.  Co. 
T.  CufTon,  19  Ohio  St.  1,  2  Am.  Rep,  362; 
Tibliy  r.  ifissotiri  P.  R.  Co.  82  Mo.  2B2;  Mis- 
souri F.  R.  Co.  V.  Ivy,  71  Tex.  409,  1  L.  R.  A. 
500,  9  a  W,  340;  Piedmont  Mfg.  Co.  v,  Co- 
lumbia d  Q.  R.  Co.  19  S.  C.  363.  In  the  case 
of  Xew  York  C.  R.  Co.  v.  Loekwood,  17  Wall. 
357,  21  L.  ed,  027,  tb«  Supreme  Court  of  the 
United  States  laid  down  three  propositiooB 
an  this  subject:  First,  that  a  common  car- 
rier could  not  lawfully  stipulate  for  exemp- 
tion trtm\  responsibility  when  such  eremp- 
tioii  was  not  juat  and  reasonabla  in  the  eja 
of  tlie  law;  secondly,  that  it  is  not  joat  and 
reaeona.ble,  in  legal  cont«mp!ation,  for  a 
common  carrier  to  stipulate  for  eiemption 
from  responsibility  for  the  negligence  of 
Iiimself  or  his  servante;  thirdly,  that  these 
propositions  apply  to  both  carriers  of  goods 
SLud  carriers  of  passengers  for  hire,  with  spe- 
cial force  to  the  latter.  To  the  same  effect, 
«ee  Louisville,  N.  A.  i  C.  R.  Co.  v.  Faylor, 
128  Ind,  120.  26  N.  E.  869;  Gulf,  O.  £  8.  P. 
R.  Co.  V.  McQoicn,  65  Ter.  640;  Jacobus  v. 
St.  Paul  a  C.  R.  Co.  20  Minn.  125,  Gil.  110, 
18  Am.  Rep.  360.  Judge  Ray,  in  his  woric 
■on  NegliKenee  of  Imposed  Duties  ("Paascn- 
ger  Carriers")  on  ps^  262,  states  the  gen- 
eral rule  ta  be  that  a  "carrier  cannot  by  con- 
tract exempt  itself  from  Uabilitf  for  inju- 
riea  and  damnges  resulting'  from  its  own 
negligence  or  negligence  of  its  servants.  The 
public  have  an  inteprest  in.  the  contract, 
which  a  private  individual  cannot  waive," — 
■citing  Vfillit  v.  Qrand  Trunk  R.  Co.  62  Me. 
488;  Mann  v.  Bircbard,  40  Vt.  326;  Squire 
V.  lieio  York  C.  R.  Co.  B8  Mass.  23B,  93  Am. 
Dec  162;  Louisville  <t  N.  R.  Co.  r.  Oden,  80 
Ala.  38;  Grogan  v.  Adams  Eiip.  Co.  114  Pa. 
S23,  7  Atl.  134.  Mr.  Wood,  in  the  third  vol- 
ume of  his  Law  of  Railroads  (i  425),  says: 
"In  most  of  the  states,  white  the  carrier  may 
impose  reasonable  limitations  upon  his  lia- 
Liljty,  he  cannot  by  any  provision,  however 
explicit  or  direct,  screen  himself  from  lia- 
bility for  loss  or  injury  resulting  from  bis 
own  or  his  servants  negligence.  The  prin- 
-cipal  ground  upon  which  the  right  of  a  car- 
rier to  limit  his  liability  bj  contract  in  any 
Tnanner  he  pleases  can  be  denied  is  that  b^ 
reason  of  the  public  character  of  his  busi- 
ness such  contracts  are  opposed  to  public 
policy."  And  Mr.  Fetter,  in  his  treatise  on 
-the  ZjSW  of  Carriers  of  Pasaengers,  in  f  389. 
states,  on  authority,  that  the  American  rule 
is  that  common  carriers  cannot,  even  by  ex- 
prees  contract,  limit  their  liability  for  their 
own  or  theii  serrants'  negligence  in  respect 
to  passengers  for  hire,  and  that  this  rule  has 
be«i  adopted  in  the  gretit  majority  of  the 
American  states  as  a  part  of  the  eommon 
law;  citing  Ohio  d  M.  R.  Co.  v.  Selby,  47 
Ind.  471,  17  Am.  Rep.  719;  Doyle  v.  Fiteh- 
Iturg  R.  Co.  166  Mass.  492,  33  L.  R.  A.  844, 
44  N.  E.  all ;  Jones  v.  8t.  Louis  8.  W.  R.  Co. 
125  Mo.  666,  2B  L,  R,  A,  718,  28  S.  W,  883 ; 
LackauTonna  d  B.  R.  Co.  ▼.  OAeneuiith,  GZ 
Pa.  382,  91  Am.  Dec.  168.  Sea  also  OooJi:  v. 
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Wesla-n  d  A.  R.  Co.  72  Oa.  BO;  Georgia  R. 
<£  Dkg.  Co.  V.  Keetter,  93  Go.  808,  21  S.  E. 
287 ;  Georgia  H.  Co.  v.  Oatut,  68  Qa.  353. 
While  the  Georgia  cases  cited  above  ars 
mainly  applicable  to  cases  respecting  the 
carriage  of  goods,  the  principle  of  an  ina- 
bility to  contract  a^inst  their  own  negli- 
gence is  equally  applicable,  but  witb  greater 
force,  to  a  cj.rrier  of  passengers  for  hire. 
Even  if  {  2276  of  the  Civil  Code  applied  to 
the  carriers  of  passengers,  it  would  not  avail 
the  plaintiff  in  error  anything  under  the 
contract  which  is  now  being  considered. 
That  section  refers  to  Uie  limitation  of  lia- 
bility by  common  carriers.  If  the  contract 
which  was  entered  into  by  the  plaintiff  in 
error  and  the  carrier  in  this  case  were  to 
be  given  the  full  effect  it  is  claimed  to  have, 
it  would  not  operate  as  a  limitation,  but  aa 
a  complete  and  full  release  of  liability,  not 
<XLly  from  the  n^ligence  of  the  company  or 
its  servants,  hut  from  alt  other  causes  as 
well.  The  words  of  the  contract  are,  "I 
hereby  release  Uie  company  from  all  liajiili- 
ty  in  case  of  persona]  injury.     .     .  while 

using  said  freight  trains."  Even  if  the  right 
to  limit  his  liability  by  express  contract  had 
been  given  to  a  passenger  carrier,  such  au- 
thority could  not  be  made  to  extend  to  an 
exemption  from  all  liability.  We  are  of  the 
opinion  that  the  contract  set  up  by  the  de- 
fendant in  the  court  below  could  not  have 
the  legal  effect  of  barring  the  plaintiff's 
right  to  recover  damages  for  injuries  which 
he  sustained  while  a  passenger  on  the  ear 
by  reason  of  the  negligence  of  the  servants 
and  employees  of  the  defendant. 

2.  It  is  complained  that  the  court  erred  in 
charging  the  jury  that  "it  is  extraordinary 
diligence  to  which  the  court  especially  di- 
rects your  attention,  because  the  railroad 
companies  are  bound  to  u»e  extraordinary 
diligence  towards  the  safety  of  a  person 
traveling  upon  their  cars.  Regardless  of  the, 
mode  of  conveyance,  a  common  carrier  in 
each  case  is  bound  to  the  exercise  of  ex- 
traordinary care  and  diligence  towards  the 
conveyance  of  passengers.  The  speciSc  er- 
ror alleged  is  that  tae  charge  ignored  the 
written  contract,  and  held  defendant  to  ex- 
traordinary diligence,  though  the  plaintiff 
had  contracted  in  writing  that  hs  would 
not  hold  the  company  liable  for  personal  in- 
juries received  while  he  was  using  the 
freight  train.  We  see  no  error  in  this  in- 
struction to  the  jury.  A  carrier  of  passen- 
gers is  bound  to  extraordinary  diligence,  on 
behalf  of  himself  and  his  agents,  to  protect 
the  lives  and  persons  of  his  passengers.  We 
have  endeavored  to  show  that  he  could  not 
by  an  express  contract  avoid  this  obligation 
which  the  law  puts  upon  him.  If  the  rail- 
road com^ny  receives  a  passenger  on  one 
of  its  freight  trains,  the  character  of  the 
train  upon  which  he  is  received  does  not  fix 
its  liability,  but  the  relation  of  carrier  and 
passenger  establishes  It,  In  the  case  of  .Ball 
V.  Mabry,  91  Oa,  782,  18  S.  E.  64,  this  court 
ruled  that  the  degree  of  diligence  due  from 
a  oommon  carrier  to  a  passenger  is  extraor- 
dinary, no  matter  what  means  of  conveyance 
may  be  employed,  and  that  this  standard  of 
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diligence  ftppliM  aa  well  nherc  the  ^UBen- 
ger  ia  earned  upon  &  freight  train  as  it  doe* 
where  he  ia  oarried  upon  a.  passenger  train; 
and,  further,  that  a  passenger  who  volunta- 
rily takes  passage  on  a  freight  train  takes 
the  risk  of  the  usual  and  necessary  jolU  and 
jars  which  happen  in  the  making  up  and 
running  of  such  train;  but,  when  a  carrier 
takes  a  passenger  on  a  freight  train,  he  must 
use  extraordinary  care  in  preventing  unusual 
and  unnecessary  jolta  and  jars,  so  aa  to  pro- 
tect the  passenger,  juat  aa  he  is  required  to 
do  to  prevent  auy  Jolt  or  jar  on  a  passen- 
ger train  which  would  ho  likely  to  injure  the 
paEsenger.  This  being  true,  i(  the  carrier 
aould  not  avoid  hi*  negligence  in  the  one 
ca«e,  where  the  paeeenger  is  received  on  a 
regular  passengsr  train,  he  could  not  in  the 
other  case,  where  the  paaaenger  is  received  on 
a  freight  train.  We  have  given  to  the  prin- 
cipleit  of  law  involved  in  this  case  careful 
ewjgi deration,  and,  in  our  opinion,  they  were 
properly  stated  by  the  trial  judge  in  his  in- 
fltructions  to  the  jury,  and,  a*  there  was  evi- 
dence  suiScient  to  sustain  the  verdict  which 
they  rendered,  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 
JtSgment  affirmed. 


Leonard  PHINIZY,  Plff.  in  Err^ 
Caroline  H.  GUERNSEY  et  al. 
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•1.     'Where  a  blBdlnc  coi 
■bIc    o#    Improved     rm 
■i»de,  and  the  Improve  men  I  a  are  deatroyed 
br  Ore  befon  the  vendor  Is  In  a  poBltlon 
convey  Ibe  legal  title,  and  before  Cbe  veni 
obtains  possession,   tbe   losi  Is  that  ot  the 

%.     It,  In  anch  m.  cnic,  tbe  proprrtr  v 

iDnnred,   tbe   vendor    la    entitled   to   col 
tbe  loBurance  money   In  his  own   rlK>it, 
does  not  bold  tbe  same  In  trust  for  the  ' 
dee. 
I.     TbooKli.    nnder   |    4041    of   the    CI 
Code.  It  miKlit  not,  In  ancli  a  oiHe. 
tbe  rigbt  or  tbe  vendor  to  compel  a  spei 
performance    by    tbe   vendee   ol    tbe   original 
contract,   yet  under  tbe   provisions   of   that 
section  tbe  vendee  may  compel  speclSc  per- 
formsnce :  and,  to  Ihla  end,  a  court  of  equity 
will  allow  blm  such 


ot  tbe  changed  condition  of  tbe  proper 
t.     The      rale       for      determliilBK 
amoont  of  anch  «b»tement  would 
aacertalD  If  there  was  any  difference,  on  the 
day   tbe   contract   became   binding,   betwi 
the  market  valae  ol  tbe  entire  property  and 
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Note. — An  to  who  must  hear  tbe  loss  by  flrs 
ot  a  building  on  premises  sold  by  contract,  see 
also  n'etzler  v.  Duffy  (Wla)  12  L.  R.  A.  ITS. 
As  to  rlgblB  of  vendor  aad  vendee  In  the 
proceeds  of  Inuunuice,  see  Williams  v.  Lllley 
(Conn.)  37  L.  B.  A.  IGO.  and  ftote. 
-60  L.  R.  A. 


tbe  contract  price.  In  case  there  was  no  dif- 
ference, then  the  parchaaer  would  be  entltleA 
to  a  decree  reqnlrlng  tbe  aeller  to  convey 
him  the  property  upon  payment  of  a  nm 
equal  to  tba  market  value  ot  the  lot,  wItlioDt 
the  building,  on  the  day  tbe  contract  w>» 
made.  If  at  the  date  tba  contract  became 
effectual  tbe  market  value  of  the  property 
was  greater  than  tbe  contract  prices  a  sani 
repreaHitlng  this  difference  should  be  de- 
ducted from  tbe  market  value  of  the  lot  wltb- 
ouC  the  building,  and  the  balance  remaining 
would  be  the  smoant  which  tbe  plainUfT 
should  be  required  to  psy  tor  a  conveyance 
of  tbe  land.  In  tbli  way  tbe  pnrebaser 
woald  obtain  the  beneflt  of  his  bargain.  If 
the  contract  price  exceeded  the  market  value. 
tbe  purchaser  should  pay.  In  addltlcn  to  the 
market  value  of  tbe  lot  wltbont  tbe  building. 
Che  difference  between  the  market  value  of 
tbe  property  at  the  date  of  tbe  contract  and 
tbe  contract  prices  In  tbli  way  the  vendor 
would  be  given  the  beneflt  ot  his  ba^aln. 

(July  IS,  1900.) 

ERROR  to  tha  Snp«rior  Court  for  Rjdi- 
mond  County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
enforce  specific  perfomiance  of  a  contract  to 
sell  real  eatato.     Reversed. 

The  facta  are  stated  in  t^e  opinion. 

Mr.  Joaeph  R.  Ii»mTi   for   plaintiff  in 

The  fact  that  tbe  purchase  price  of  $16,000' 
as  for  the  lot  and  the  building,  without  anr 
apportionment  aa  to  the  value  of  each,  and 
Ihat  thereafter  the  building  was  destroyed, 
does  not  work  such  a  "change  iti  conditions'' 
HB  to  deprive  the  purchaser  of  the  right  to 
Bpecific  performance. 

The  purcliHser  is  entitled  to  have  the  a^p-ec- 
ment  carried  out  as  far  as  possible,  with  an 
abatement  on  account  of  the  destruction  of 
the  building. 

2  Beach,  Modern  Eq.  Jur.  02-1;  22  Am.  t 
Eng.  Enc.  Law,  p.  642;  Barbers  v.  Ga<t»de», 
0  Rich.  Eq.  2H4,  C2  Am.  Dec  390;  2  Suther- 
land, Damages,  Zi^;  A.dama  v.  ^eisinger, 
147  Mass.  185,  17  N.  E.  491. 

The  vendor  cannot  compel  the  vendee  to 
accept  lees  than  he  contracted  to  convef; 
but,  at  his  option,  the  vendee  may  elect  to 
take  less,  with  an  abatement  for  defects  in 
the  quantity  or  quality  of  that  sold. 

2  Beach,  Modern  Eq.  Jur.  C25,  627  ;  22  Am. 
A  Eng,  Enc  Law,  pp.  1030,  1048;  Smith  v, 
Canalei;  83  Ky.  367;  iinney  v.  Htckox,  Zi 
Neb.  107,  38  N.  W.  818 ;  Eugvmin  v.  Courtr- 
nay,  21  8.  C.  403,  S3  Am.  Rep.  688. 

Even  at  law,  on  a  plea  of  partial  failure 
of  consideration,  for  breach  of  warranty,  and 
other  similar  cases,  an  abatement  in  the  price 
can  be  adjusted,  but  equity,  especially,  "has 
adequate  machinery"  to  make  the  requisite 
investigation  in  a  case  like  this,  and  to  de- 
cree specific  performance. 

2  Beach,  Modern  Eq.  Jur.  624,  629; 
Oaaeey  v.  Causey,  106  Ga.  103,  32  S.  B.  138; 
2  Sutherland,  Damages,  246. 

Whether  Phiniiiy,  tbe  purchaser,  was  tha- 
owner  or  not,  he  was,  under  the  circumstan- 
ces, entitled  to  the  insurance  money  collected 
by  the  vendor  if  the  destruction  of  tbe  build- 
ing occurred  after  the  making  ot  &ucb  con- 
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tract  uid  before  the  Burrender  of  posseerion. 
The  risk  w«b  upon  the  purchaser.  If  it  bad 
greatly  enhanced  in  value,  it  would  have 
been  his  gain ;  if  the  property  hod  greatly  de- 
oreased  in  value,  it  would  have  been  his  low. 
It  «eema  that  the  gain  or  loaa  arising  trnn 
Uie  flre  ahould  oleo  fali  to  him. 

WUiiamt  v.  lAUey,  07  Conn.  60,  37  L.  S. 
A.  160,  34  Atl.  766 ;  Reed  v.  Lukent,  44  Pa. 
200,  84  Am.  Dee.  426;  Orange  Mill  Co.  v. 
Wettem  Aeaur.  Co.  118  lU.  396,  9  N.  E.  274; 
Brever  v.  Herhart,  30  Md.  301,  96  Am.  Dee. 
682;  Lombard  f.  Ohieago  Sinai  Congrega- 
tion, 04  IlL  477 ;  Maekey  t.  Bowles,  08  Oa. 
735.  25  S.  B.  834. 

The  vendor  holds  the  title  in  tmst  for  the 
vendee,  and  is  Ixnind  to  apply  the  inBurauce 
mon^,  first,  to  the  payment  of  the  purchase 
iDOney,  and  the  balance,  if  any,  to  tile  vendee. 

Reed  v.  Lukens,  44  Fa.  200,  84  Am.  Dec. 
425;  Brewer  v.  Hertert,  30  Md.  301,  98  Am. 
Dec  682. 

Phinizy  originally  was  enUtled  to  the  lot 
and  the  old  building;  he  would  Iiave  beeo 
entitled  to  the  lot  and  the  new  building  if  it 
bad  tieen  erected  out  of  the  insurance  money 
which  repreaents  the  old  building.  He  is  en- 
titled to  the  insurance  money,  which  is  only 
a  eubstitute. 

Grange  Mill  Co.  v.  Weetent  Aaaur.  Co.  118 
ni.  306,  »  N.  E.  276;  WiUiante  v.  lAlley,  67 
Conn.  50,  37  L,  R.  A.  160,  34  Atl.  765. 

Insurance  money  is  to  be  treated  as  real 
estate.  Where,  for  example,  a  policy  was 
payable  to  A  or  hia  administrator,  and  A 
died,  the  h«re  were  entitled  to  the  proceeds 
of  the  ineurance  policy. 

Wyman  v.  Wgman,  BB  N.  Y.  253 ;  Culbert- 
ton  V.  Cos,  29  Mian.  309,  43  Am.  Rep.  204, 
13  N.  W.  177;  XichoW  Appeal,  128  Pa.  428, 
5  L.  R.  A.  607,  18  Atl.  333;  Green  v.  Green, 
OS  S.  C.  193,  4C  L.  R.  A.  625,  34  S.  £.  249; 
Sampeon  v.  Grogan,  21  B.  I.  174,  44  L.  B. 
A.  711,  42  Atl.  713;  WeUh  v.  London  Atsw. 
Corp.  161  Pa.  607,  26  Atl.  142. 

In  determining  the  weight  to  be  given  the 
eases  which  apparently  rule  apeciflc  perform- 
ance will  not  be  decreed  under  such  circum- 
stajiceB,  it  must  tie  considered  whether  the 
•ait  was  by  the  vendor  against  the  vendee, 
whether  it  waa  at  law  or  in  equity,  and 
whether  the  property  hod  l>een.  wholly  or  par- 
tially destroyed. 

Where  the  v«ndor  it  plaintiff,  the  court 
will  be  cautiom  in  enforcing  specific  per- 
formance on  an  unwilling  purchaser. 

2  Beach,  Modem  Eq.  Jut.  626;  PoiceU  v. 
Dayton,  B.  4  ff.  B.  R.  Oo.  12  Or.  488,  8  Pac. 
644;  Bugnenin  y.  Courtenay,  21  S.  E.  403, 
63  Am.  Rep.  088;  22  Am.  k  Eng.  Bnc.  Law, 
p.  1030;  Btnith  v.  Oanaler,  83  Ky.  367. 

When  ho  delays  delivery  the  vendor  cannot 
compel  specific  performance  where  the  prop- 
erty is  burned. 

Kinney  y.  Biokom.  24  Neb.  167,  38  N.  W. 
B16;  22  Am.  A  Eng.  Enc.  Law,  p.  1048; 
Qould  T,  Mwroh,  70  Me.  288,  36  Am.  Rep. 
326;  Thompaon  y.  Ooatd,  20  Pick.  139;  At- 
pimoall  V.  Batch,  4  Abb.  N.  C.  193 ;  MutuAl 
L.  In*.  Co.  r.  Balah,  4  Abb.  N.  C.  200. 
60  L.  R.  A. 


Mr.  Brjan  *'■'— ■— '"g,  for  defendtuits  in 


Specific  performance  of  a  contract  will 
only  be  decreed  when  it  is  within  the  power 
of  tlie  party  to  carry  it  out 

Code,  I  4033;  Chance  v.  Beall,  20  Qa,  142; 
North  Georgia  Min.  Co.  v.  Latimer,  61  Go. 
47;  Jaelcens  v.  A'icolson,  70  Ga.  198;  Prater 
V.  Scare,  77  Go.  28. 

Equity  cannot  make  or  alter  a  contract  for 
the  parties,  and  then  execute  it. 

Domeatie  TeUg.  A  Teleph.  Oo.  v.  Metro- 
politan Ttleph.  A  Teleg.  Co.  39  N.  J.  Eq- 
160;  22  Am.  &  Eng.  Enc.  Law,  p.  033;  2 
Story,  Eq.  Jur.  i  780;  Philadelphia  A  R. 
R.  Co.  V.  Lehigh  Coal  A  Vav.  Co.  3Q  Pa.  204. 

A  much  stronger  case  miut  l>e  made  by 
the  complainant  than  by  respondent. 

2  Story,  Eq.  Jur.  g  769. 

Specific  performance  is  not  granted  aa  » 
matter  of  right. 

2  Story,  ^.  Jur.  SI  603,  742;  Everett  v. 
Tovme,  17  Ga.  15;  FunI  v.  Formhy,  43  Oa. 
70;  Bagwell  v.  Bagwell,  72  Ga.  92;  Kirkland 
V.  Dovming,  106  Ga.  630,  32  S.  K.  632. 

Specific  perfoTmance  is  impoaeible  in  thia 
case  because  of  the  destruction  of  the  prem< 

Taylor  v.  CaidweU.  3  Beat  &.  S.  826;  Well* 
v.  Calnan,  107  Mass.  616,  9  Am.  Bep.  65; 
Thomae  v.  Krutvilee,  128  Maaa,  22;  Elli»  v. 
Atlantic  ifut.  Ina.  Co.  108  U.  S.  342,  27  L. 
ed.  747,  2  Sup.  Ct.  Rep.  746;  Powell  v.  Day- 
ton, S.  A  a.  R.  a.  Co.  12  Or.  488,  8  Pac.  544 ; 
Levering  v.  Buok  Mountain  Coal  Co.  64  Pa. 
291. 

There  can  be  no  apportionment  where  tha 
contract  is  not  separable. 

Secgar  v.  Smith,  78  Ga.  616,  3  S.  E.  613. 

The  terms  of  performance  asked  for  by 
plaintilf  are  inequitable. 

If  the  purchaser  inaists  on  performance 
the  court  will  grant  relief  only  on  equitabl* 

2  Story,  Eq.  Jur.  !  779. 

Mr.  Phinizy  has  no  interest  in,  or  right  to, 
the  insurance  money,  directly  or  indirectly. 

The  owners  were  uuder  no  obligation  t» 
insure  for  Fhinizy's  benefit. 

Brower  v.  Herbert,  30  ltd.  301,  96  Am. 
Dec.  582, 

Real  or  personal  property  is  at  the  risk  ol 
the  vendor  so  long  as  he  retains  the  title. 

Macl-ey  v.  Boiclea,  98  Ga.  735,  25  B.  E. 
834;  1  Warvelle,  Vendors,  195;  Huguenitt 
V.  C'ourtenc^,  21  S.  C.  403,  53  Am.  Rep.  668; 
WelU  V.  Calaan,  107  Mass.  514.  9  Am.  Rep. 
66;  Thompson  v.  Gould,  20  Pick.  139. 

Mr.  Joseph  B.  CninmlnK  also  for  do- 
fendants  in  error, 

Cobb,  J.,  delivered   the  opinion  of  tha 

This  was  an  action  brought  for  the  pur- 
pose of  compelling  the  specific  performance 
of  a  contract  for  the  sale  of  land.  According 
to  the  allegations  of  the  petition,  the  defend- 
ants, who  were  the  owners  of  a  city  lot  upon 
which  waa  situated  a  building,  entered  into- 
a  written  agreement  to  sell  the  same  to  the 
plaintiH  for  the  sum  of  916,000,  of  which  fS 
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wBB  paid  when  tlie  writing  was  signed,  ftnd 

the  traJance  was  to  be  paid  when  the  vendee 
should  satisfy  himseit  that  tlie  Tendon' 
title  to  the  (iroperty  was  good.  The  plain- 
tiff had  agreed  to  talce  the  property,  but, 
though  it  is  not  affirmatively  stated  in  the 
petition,  it  ii  clearly  inferable  therefrom 
that  he  never  entered  into  possession.  The 
written  agreement  to  sell  the  property  was 
signed  on  January  28,  1899.  A  conveyance 
of  the  property  was  delayed  while  the  plain- 
tiff waa  investigating  the  title,  and  after  this 
inveetigntion  a  further  delay  was  occasioned 
by  the  fact  that  the  defendants  could  not 
have  canceled  a  security  deed  which  they 
had  given  to  the  property,  for  the  Teasou 
that  t)ie  holder  thereof  reifused  to  oancel  the 
same  until  his  bond  for  titles  was  surren- 
dered, and  that  paper  bad  been  lost  by  the 
defendants.  Pending  this  delay,  on  June  S, 
1399,  the  building  on  the  bargained  premiset 
wa£  destroyed  by  fire  through  no  fault  of  the 
defendants.  There  were  at  the  date  of  the 
fire  in  full  force  policies  of  fire  insurance  for 
amounts  aggregating  the  sum  of  910,000. 
The  plaintiff  avers  hi*  desire  to  comply  with 
the  contract  of  sale,  so  far  as  it  is  possible, 
in  the  changed  cimdition  of  affairs,  to  carry 
the  same  into  effect.  He  alleges  that  he  is 
willing  to  take  the  land,  and  that  the  amount 
to  be  paid  by  him  should  be  ascertained  by 
Hie  application  of  equitable  principles. 
There  was  no  agreement  between  the  parties 
with  reference  to  the  ownership  of  the  poli- 
cies of  insurance  prior  to  the  actual  convey- 
ance of  the  property,  though  it  was  agreed 
that  when  the  property  was  conveyed  in  ac- 
cordance with  the  terms  of  the  contract  the 
policies  of  insurance  should  be  assigned  to 
the  plaintiff.  The  prayers  of  ibe  petition 
were  that  the  defendants  be  decreed  to  make 
to  plaintiff  a  conveyance  of  the  land  under 
the  terms  set  forth  in  the  contract  of  sale, 
the  court  to  make  an  abatenvent  in  the  pur- 
chase price  to  the  extent  of  the  value  of  the 
improvements  destroyed  by  Are,  and  for  gen- 
eral relief,  ily  amendment,  prayers  were 
added  that,  in  the  event  the  court  should  be 
of  opinion  that  the  plaintiff  is  not  entitled  to 
an  abatement  of  the  purchase  money  by  rea- 
son of  the  destruction  of  the  improvements, 
*  decree  should  be  entered  that  upon  pay- 
ment of  the  purchase  money  the  defendants 
should  be  required  to  make  to  plaintiff  a 
deed  to  the  land,  and  turn  over  to  him  the 
insurance  money  collected.  There  was  a  de- 
murrer to  the  petition  on  the  ground  that 
the  facts  set  forth  did  not  entitle  the  plain- 
tiff to  the  relief  prayed,  and  that  on  account 
of  the  changed  condition  in  affairs  a  specific 
performance  of  the  contract  was  impractica- 
ble. The  court  sustained  the  demurrer  ajid 
dismissed  the  petition,  and  to  this  ruling  the 
plaintitr  excepted. 

1.  "When  a  binding  agreement  is  entered 
into  to  sell  land,  equity  regards  the  vendor 
as  a  trustee  of  the  legal  title  for  the  bene- 
fit of  the  vendee,  while  the  latter  is  looked 
upon  as  a  trustee  of  the  purchase  money  for 
the  benefit  of  the  former."  Bispham,  Eq. 
ath  ed,  i  364.  Tbis  rule,  however,  is  not  ap- 
50  L.  R.  A. 


plii!*ble  unless  there  is  an  ability  ae  well  m 
a  willingness  on  the  part  of  the  vendor  to 
convey;  the  purchaser  not  being  considered 
as  the  owner  from  the  date  of  the  contract 
unless  the  vendor  is  prepared  to  convey  a 
clear  title  and  is  not  in  default.  I  Warvelle, 
Vendors,  p.  195.  In  the  case  of  Hockey  v. 
BowUa,  98  Oa.  730,  25  S.  E.  B34,  it  was  held 
that  if,  after  the  parties  had  entered  into  a 
binding  executory  contract  to  sell,  the  prop- 
erty was  dajnagod  before  the  vendor  was  in 
a  condition  to  convey,  the  loss  fell  upon  the 
vendor,  and  not  on  the  purchaser.  The  loss 
in  that  case  arose  out  of  the  destruction  by 
fire  of  a  building  situated  upon  the  land 
which  was  the  subject-matter  of  the  sale. 
Bee  also,  in  this  connection,  Kinney  v.  Hick- 
om,  24  Neb,  167,  38  N.  W.  816;  Tkompton  v. 
Qould,  20  Pick.  134.  Applying  the  princi- 
ples above  stated  to  the  present  aa«e,  as  the 
vendee  had  not  gone  into  poosession  before 
the  fire,  and  the  vendors  were  not,  prior  to 
that  occurrence,  in  a,  portion  where  tbey 
could  make  to  the  vmdee  an  unencumbered 
title  to  the  property,  they  were  the  owners 
of  the  property  at  the  date  the  fire  occurred, 
and  the  loss  resulting  therefrom  must  fall 
upon  them.  It  the  contract  has  been  eo  far 
oompleted  that  the  vendee  is  to  l>e  treated 
as  the  owner  of  the  premises,  then  the  toss 
falls  upon  him,  as  was  the  ease  in  Paine  t. 
Meller,  6  Ves.  Jr.  349,  where  it  was  held  that 
when  there  was  a  contract  for  the  sale  of 
houses,  which,  on  account  of  defects  in  the 
title,  could  not  be  completed, — the  treaty, 
however,  proceeding  upon  a  proposal  to 
waive  the  objection  upon  certain  terms, — 
and  the  houses  were  burned  before  the  con- 
veyance, the  purchaser  was  bound  if  be  ac- 
cepted the  title;  and  the  fact  that  the  vendor 
allowed  insurance  on  the  houses  bo  expire 
on  the  day  on  which  the  contract  was  origi- 
naJly  to  have  been  completed,  without  notice 
to  tie  vendee,  made  no  difference, 

2.  The  next  question  to  be  determined  is. 
Who  was  entitled  to  collect  the  insuranceT 
As  has  been  seen,  the  loss  occasioned  by  the 
fire  fell  upon  the  vendors,  and  it  would  seem 
that  the  indemnity  against  loss  should  be- 
long to  them.  This  is,  we  believe,  the  rule 
in  such  cases.  If  the  contract  of  sale  had 
been  so  far  completed  that  the  vendors  would 
have  held  the  legal  title  as  trustees  for  the 
vendee,  then  they  would  likewise  have  held 
title  to  the  policies  in  the  same  capacity- 
But,  OS  they  were  the  owners  of  the  prop- 
erty to  the  extent  that  the  loss  occasioned 
by  the  Are  fell  upon  them,  they  will  also  be 
treated  as  owners  of  the  property  so  far  m 
the  right  to  the  insurance  on  the  building  is 
concerned.  In  Poole  v.  Ad<una,  33  L.  J.  Ch. 
N.  S.  639,  it  was  held  that  a  purchaser  of 
property  insured,  which  was  destroyed  by 
fire,  does  not  by  the  mere  fact  of  purchase  ac- 
quire a  right  to  the  insurance  money.  It  has 
been  held  in  some  cases  that,  whn'S  a  con- 
tract of  sale  is  so  far  completed  that  the  ven- 
dor is  to  be  treated  as  the  trustee  of  the  ven- 
dee, the  vendor  would  also  hold  in  trust  for 
the  vendee  a  policy  of  insurance  which  waa 
on  the  property  at  tlie  time  the  contract  wa« 
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made,  uid  tliat,  U  b  1ms  bj  Are  occurred  be- 
tween the  date  of  the  contract  itud  the  time 
fixed  for  the  delivery  of  the  deed,  the  vendor 
would  be  compelled  to  account  to  the  vendee 
for  the  infiuranca  money  collected  on  the 
policy,  aB  he  was  in  equity  the  owner  of  the 

?iropert7  at  the  time  of  the  ftie,  and  the  loss 
ell  upon  him.  Reed  v.  Lvkena,  44  Pa.  200,  B4 
Am.  Dec.  425.  See  aiao  State  lint.  F.  ins. 
Co.  V.  Vpdegraff,  21  Pa.  613;  WUtiama  v. 
Lilley,  07  Conn.  50,  37  L.  R.  A.  150,  34  Atl. 
765;  Grange  Mill  Go.  y.  Western  Aseur,  Co. 
118  III.  30(j,  9  N.  B.  874.  The  rule  is  thus 
Stated  by  the  Bunreme  court  of  Ohio  in  Qil- 
bert  V.  Port,  28  Ohio  St.  276  (bjI.,  point  S)  ; 
"As  between  vendor  and  vendee  under  a  valid 
and  subsisting  contract  of  sale  of  real  es- 
tate, covered  by  a  policy  of  insurance,  where 
«  lose  insured  against  occurs  after  the  date 
of  the  contract  and  before  conveyance,  the 
true  teat  for  determining  to  whom  the  n>oaey 
recovered  on  the  policy  belongs,  in  Uie  ab- 
sence of  stipulations  governing,  is  to  deter- 
mine who  ivas  the  owner,  and  which  party 
actually  Bustained  the  loss."  As  in  the  pres- 
ent cose  the  loss  fell  upon  the  vendors,  they 
were  entitled  to  collect  and  hold  the  mone^ 
due  by  the  iniurance  aompaniee  on  the  poli- 
cies issued  on  the  property. 

3.  When  there  has  been  a  binding  agree- 
ment to  Bell  improved  real  estate,  and  before 
the  property  is  conveyed  the  improvements 
upon  the  property  are  destroyed  by  fire  with- 
out the  fault  of  the  vendor,  will  a  court  of 
equity  compel,  at  the  instance  of  the 
dee,  a  specific  performance  of  the  conti 
Section  4041  of  the  Civil  Code  declt 
"The  vendor  seeking  spenSc  perfi 
must  Bhow  an  ability  to  comply  substantial- 
ly with  his  contract  in  every  part,  and  as  to 
till  the  property;  but  a  vrant  of  title,  or  oth- 
er inability  as  ta  part,  will  not  he  a  good  an- 
swer to  the  vendee  seeking  performance,  who 
is  willing  to  accept  title  to  the  part,  receiv- 
ing compensation  for  the  other.  If  the  de- 
fects in  the  vendor's  title  be  trifling  or  com- 
paratively small,  equity  will  decree  at  his  in- 
etance  granting  compensation  tor  suoh  de- 
fects." The  section  quoted  is  but  a  codifica. 
tion  of  the  general  rules  recwnjied  by  courta 
of  equity  in  reference  to  application  for  the 
specific  performance  of  contracts.  "It  is 
settled  that  immaterial  deficiencies  wiU  not 
deprive  the  vendor  of  his  right  to  have  the 
contract  performed  as  against  the  vendee, — 
provided  that  the  deficiencies  are  such  as  may 
be  compensated  in  money.  Under  such  cir- 
cumstances, the  vendee  may  be  c(»npeJled  to 
take  the  property,  and  a  suitable  deduction 
-will  be  made  in  the  prloe.  But,  if  the  defiden- 
ciefl  are  material  and  important,  the  vendee 
-will  not  be  oompelled  to  take  the  property. 
He  is  entitled  to  have  what  be  hajgajned  for, 
«uid  it  would  obviously  be  extremely  unjust 
to  force  anything  upon  him  which  he  had  not 
designed  or  contracted  to  buy.  If  there  is  a 
failure  in  that  which  is  an  inducement  to  the 
purchase,  he  will  not  be  omnpcilled  to  take." 
Bis]^am,  Eq.  6th  ed.  S  3S9.  In  Gould  t. 
Mareh,  TO  Me.  288,  35  Am.  Bep.  326,  it  was 
held;  When  the  owner  of  land  with  a  build- 
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ing  thereon  agrees  to  convey  it  at  a'  future 
day  on  payment  of  the  purchase  money,  and 
before  payment  and  conveyance  the  building 
is  destroyed  by  Are  without  the  fault  of  eith- 
er party,  the  loss  must  fall  upon  the  vendor; 
and,  if  the  building  fortoed  a  material  part 
of  the  value  of  the  premises,  the  vendee  can- 
not be  compelled  to  take  a  deed  to  the  land 
alone,  and  pay  the  purchase  money.  See 
also  Smith  v.  Canaler,  83  Ky.  367 ;  WelU  v, 
Coiiwn,  107  Mass.  614;  Powed  v.  Dayton,  8. 
d  O.  R.  R.  Co.  12  Or.  488,  8  Pae.  544  ;  Kinnej 
V.  Hickoa,  24  Neb.  187,  38  N.  W.  816;  flu. 
gaenin  v.  Courienay,  21  S.  C.  403,  53  Am. 
Rep.  688.  It  may  be  stated  as  a  general 
rule  that,  where  property  which  is  the  sub- 
ject of  a  contract  of  sale  has  t>een  substan- 
tially damaged  or  materially  changed  be- 
tween the  date  of  the  contract  of  sale  and 
the  time  when  the  vendor  offers  to  oonvej, 
the  courta  wilt  not  decree  a  specific  perform- 
ance of  the  contract  at  the  instance  of  the 
vendor.  The  reason  for  this  is  apparent. 
The  vendor  has  no  right  to  force  upon  the 
vendee  something  which  he  baa  not  agreed 
to  buy.  The  rule  is  different,  however,  when 
the  application  for  specific  performance 
comes  from  the  vendee.  There  is  a  manifeet 
reason  for  this  difi^erence.  The  vendee  has 
a  right,  if  he  sees  proper  to  do  so,  to  accept 
leBe  than  be  bargained  for,  and  compensa- 
tion for  the  loHs  of  that  which  he  does  not 
obtain.  If,  for  any  reason,  the  vendor  can- 
not convey  to  the  vendee  substantially  what 
the  contract  calls  for,  of  course  a  specifle 
performance  of  the  contract  according  to  its 
terms  is  impossible.  Such  obstacles  to  a 
specific  performance  may  arise  from  a  defect 
in  the  title  to  some  portion  of  the  premises 
bargained  for,  or  from  the  fact  that  the  in- 
terest of  the  vendor  is  different  from  that 
described  in  the  contract,  or  the  property 
may  be  subject  to  liens  or  encumbrances,  or, 
if  l^e  subject  of  the  contract  is  land,  it  may 
be  deficient  in  quantity  or  quality  or  value. 
"In  such  a  case  there  are  only  three  possible 
alternatives  for  a  coojrt  of  equity  to  pursue: 
Either  to  refuse  ita  ronedy  entirely;  or  to 
enforce  the  contract  without  any  regard  to 
the  partial  failure,  compelling  the  purchaser 
to  take  what  there  is  to  give,  and  to  pay  the 
full  price,  as  agreed ;  or  to  decree  a  convey- 
ance of  the  vraidor's  actual  interest,  and  al- 
low to  the  vendee  a  pecuniary  compensation 
or  abatement  from  the  price  proportioned  to 
the  amonnt  and  value  of  the  defect  in  tiUe 
or  deficiency  in  the  subject-matter."  Pmu. 
Coutr.  S  434.  In  the  same  ccmnection  the  au- 
thor just  quoted  Bays:  That  the  first  al- 
ternative might  often  contravene  the  wiahea 
and  interests  of  both  parties,  and  cannot, 
therefore,  be  taken  as  the  universal  rule. 
That  the  second  one  would  be  extremely  un- 
just and  inequitable,  though  it  is  occasional- 
ly resorted  to  when  the  vendee  is  not  in  a 
situation  which  entitles  him  to  favorable 
consideration.  liat  the  third  is  baaed  upon 
equitable  prindples.  It  endeavors  to  pre- 
serve the  rights  of  both  parties,  and  is  there- 
fore constantly  resorted  to  and  applied  by 
courta  of  equity  in  ftid  of  a  vendee,  and  some- 
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times,  Bltl)ougb  under  more  and  greater  re- 
strictions, in  aid  of  the  vendor.  But  that 
there  are  efreunutancea  under  which  even  a 
vendee  is  not  allowed  to  avail  himsell  of  the 
doftrine.  In  S  435  the  same  author  says; 
"If  the  purchater  ie  willing  and  deairoue  tc 
take  the  partial  interest  which  the  vendor 
can  convey,  and  espenaJly  if  he  is  the  part; 
calling  upon  the  court  for  relief,  there  can 
be  but  little  difficult?  in  granting  him  the 
rented;  of  performance,  with  a  reasonable 
compensation  for  the  defects."  Mr.  Bisp- 
ham,  in  his  work  on  the  Frincipies  of  Equity, 
thus  states  th»  rule:  "It  may  sometimes 
tiappen  that  defects  exist  which  render  the 
property  lees  valuable  than  the  contract 
price,  but  which  nevertheless  may  not  be  of 
■o  vital  a  oharacter  aa  to  induce  the  pur- 
chaser entirety  to  throw  up  his  b&rxain.  In 
such  a  case  the  equity  of  specific  performance 
with  compensation  comee  into  play  for  the 
benefit  of  the  vendee.  He  ie  entitled  to  have 
the  agreement  carried  out,  and  yet  at  the 
same  time  to  have  an  abatement  or  allowance 
made  by  reason  of  the  defects."  Sispham, 
Uq.  5th  ed.  S  3B0.  See  alM  Fry,  Spec.  Ferf. 
3d  ed.  ti  1222,  1223;  2  Story,  £q.  Jur.  13th 
ed.  I  770;  2  Sutherland,  Damages,  2d  ed.  3 
639,  p.  1311;  2  Beach,  Modern  Eq.  Jur.  ft 
624,  627 ;  22  Am.  A,  Eng.  Enc.  Idw,  1st  ed. 
pp.  942,  943 ;  Barbera  v.  Oadaden,  6  Rich.  Eq. 
2S4,  62  Am.  Dec.  390.  The  textrbooliB  and 
cases  cited  show  that  the  doctrine  of  specific 
performance,  with  compensation  for  defects 
when  the  vendor  cannot  convey  exactly  what 
his  contract  calls  for,  is  thoroughly  estab- 
lished, and  it  is  in  rare  cases  where  the  court 
will  refuse  such  relief  at  the  instance  of  the 
vendee.  It  is  true  tlmt  in  nearly,  if  not  quite, 
all  of  the  cases  the  inability  on  the  part  of 
the  vendor  to  convey  what  the  contract  called 
for  arose  from  same  fact  which  was  in  ex- 
istence at  the  time  the  contract  of  sale  was 
made,  such  as  defects  in  the  title  to  a  part 
of  the  premises,  deficiency  iu  quantity  or 
quality  or  value  of  the  property  which  was 
the  sub]  Oct -matter  of  tlie  contract,  and  the 
like.  There  doee  not  seem,  hcnvever,  to  be 
any  good  reason  why  the  principle  should 
not  be  applicBible  where  the  inability  of  the 
vendor  to  convey  a  part  of  that  which  bis 
contract  stipulated  for  arose  subsequent  to 
the  making  of  the  contract,  out  of  some 
transaction  in  wbicb  the  vendee  was  not  in- 
volved ;  and  the  fact  that  the  vendor  whs 
himself  without  fault  would  not  seem  to  l>e 
an  obstacle  which  would  prevent  the  appli- 
cation of  the  rule.  Requiring  a  vendor  to 
pay  damages  to  his  vendee  for  a  failure  to 
convey  property  which  subsequent  to  the  ex- 
ecution of  the  contract  of  sale  was  destroyed 
by  fire  is  no  greater  hardship  than  requiring 
a  vendor  to  pay  damages  on  account  of  his 
having  ignorahtly,  though  honestly,  and  aft- 
er ihe  exercise  of  all  possible  diligence,  bar- 
gained away  something  which  he  did  not  own, 
but  which  he  believed  was  his  own-  That 
he  would  be  required  to  pay  damages  in  the 
latter  case,  no  one  will  doubt.  That  he 
should  be  in  the  former  case,  ought  not,  it 
wonld  seem,  to  be  questioned,  upon  principle. 
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In  Lombard  v.  Chicago  Sinai  Cttrtgregatian, 
04  lil.  477,  which  waa  a  case  of  an  executory 
contract  for  the  sale  of  real  estate,  where  tha 
vendor  was  to  furnish  an  abstract  of  title, 
and,  if  not  satisfactory,  he  was  to  have  the 
option  of  perfeHing  the  title,  or  annulling 
the  contract  and  returning  the  money  paid, 
and  the  abstract  failed  to  show  title,  and  the 
vendor  failed  to  exercise  his  option,  after 
notice  to  do  so,  until  after  buildings  thereon 
were  destroyed  by  fire,  the  vendor  still  re- 
maining in  possession,  it  was  held,  on  a  bill 
by  the  vend«e  for  the  specific  performance  of 
the  contract  as  to  the  land,  aad  compensa- 
tion for  the  buildings  and  property  de- 
stroyed, that  the  contract  was  not  so  com- 
plete as  to  make  the  land  the  property  of  the 
vendee,  so  as  to  throw  upon  him  the  loss  of 
the  buildings,  and  that  upon  specific  per- 
formance being  ordered  the  vendee  was  en- 
titled to  compensation  for  the  loss,  to  be  de- 
ducted from  the  purchase  money,  and  that 
the  vendor  was  entitled  to  interest  on  the  un- 
paid purchase  money  only  from  the  time  a 
good  title  to  the  propertywaa  shown, the vori- 
dor  being  entitled  to  the  rents  and  proSta 
up  to  such  time.  The  case  just  referred  to 
is  the  cmly  one  which  has  been  called  to  out 
attention  which  is  at  all  similar  to  the  pres- 
ent case.  Upon  principle,  however,  we  have 
no  hesitancy  in  holding  that  the  vendee  in  a 
case  like  the  present  is  entitled  to  have  a 
conveyance  made  to  him  of  the  land,  and 
compensation  for  the  loss  of  the  building, 
provided  the  loss  thus  sustained  is  capable 
of  computation.  If  the  plaintiff  sustains 
his  allegations,  a  decree  should  be  entered 
that  the  defendants  convey  to  him  the  laud 
which  was  the  subject-matter  of  the  contract, 
and  that  the  purchase  price  be  abated  in 
such  an  amount  as  is  just  and  reasonable  in 
view  of  the  changed  condition  of  the    prop- 

4.  If  the  difference  in  value  between  the 
interest  contracted  tor  and  the  interest  that 
can  be  conveyed  is  incapable  of  computation, 
of  course  the  court  will  not  undertake  to  en- 
ter a  decree  for  specific  performance,  with 
cnmpensation  for  detects.  But,  as  has  been 
said,  in  the  light  of  many  adjudicated  cases: 
■■It  is  conceived  that  the  court  will  seldom 
now  consider  a  difficulty  of  this  kind  insuper- 
able." Fry,  Spec.  Port.  3d  ed.  |  1240.  Ws 
do  not  think  the  present  case  falls  within 
the  rule  above  referred  to,  as  it  seems  to  ua 
that  the  amount  which  should  be  allowed  to 
the  plaintiff  aa  compensation  for  the  losa 
sustained  by  him  in  not  obtaining  a  convey- 
ance of  the  land  with  the  building  on  it  can 
be  made  the  subject  of  exact  computation. 
Let  it  be  kept  in  mind  that  the  plaintiff  is 
entitled  to  be  placed,  so  far  as  property  and 
money  will  place  him,  in  exactly  the  same 
position  that  he  was  in  on  the  day  that  the 
contract  of  sale  was  entered  into.  If  on  that 
day  the  property  was  worth  more  than  he 
agreed  to  pay  tor  it,  he  is  entitled  to  the 
profit  on  his  bargain.  If.  on  the  other  hand. 
the  property  was  worth  less  than  he  spreed 
to  pay  tor  it,  he  must  suffer  the  loss.  Let 
it  be  ascertained  what  was  the  market  valu* 
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Let  it  alio  be  Aaoertained  what  was  the 
market  value  of  the  lot  without  regard  to 
tbe  building  on  that  day.  II  the  market 
VKlue  of  the  improved  lot  ma  more  thui  the 
«oiitract  price,  the  diSerenoe  between  theM 
two  Hums  would  be  the  profit  th&t  the  plain- 
tiff would  have  realized  on  hij  btu-Daiu.  De- 
duct the  amount  of  profit  trom  the  market 
value  of  the  lot  alone,  and  the  sum  remain- 
ing will  b«  the  amount  which  the  plaintiff 
«liould  be  required  to  pay.     If  the  market 


required  to  pay  a  lum  which  would  equal  the 
market  value  ot  the  lot  without  the  build- 
ing. If  the  market  value  of  the  whole  prop- 
erty was  leas  than  the  contract  pries,  then 
the  plaintitr  ahould  be  required  to  pay  the 
market  value  of  the  lot  without  the  building 
*nd  in  addition  to  this  the  difference  between 
the  market  value  <^  the  lot  and  building  and 

'the  oontract  price,  provided  that  in  no * 

■hould  the  plaintiil  be  required  to  pay  roMe 
than  tlB,000.     While  we   find   no   rule   for 
computing  the   amount   ol   oompensation 
«ach  eaEEs,  we  think  the  above  rule*  are  in 
Accordance  with  equitable  prinelides,  an ' 
Reducible  from  the  general  rule*  which 
to  have  been  recognized  by  the  courta  and 
text  writen.     See,  in  this  connection,  Smith 
V.  Kirkpatrick,  79  Oa.  410,  7  S.  £.  2bS;   ~ 
Sutherland,  Dam.  2d  ed.  pp.  I31I,  1312; 
Beach,  Uod.  £q.   Jut.    f    620;  Wilooaon 
■Calloway,  67  N.  C.  463;  Pry,  Spec.  Perf.  Sd 
«d.  1  1239. 

The  prayen  of  the  petition  were  broad 
enough  to  authorize  relief  along  the  lines 
above  indicated.  The  court  erred  in  suo- 
taining  the  demurrer,  and  the  com  ahould  be 
tried  in  the  light  of  what  i>  here  laid  down. 

Judgment  reovned. 

All  the  JuiUeea  eonenr. 


E.  A.  WIIJJAMS,  PIff.  Jn  JIrr, 


(110  Ga.  S84.) 

*%.    The  ter^  "eaalsrant  aceBt,"  In  the 

Keneml  tax  act  of  ISRS,  meana  a  paraon  an- 
ca^Rd  In  hlrlni  laborata  In  thla  atate,  to  tw 
amid07ad  beyond  the  llmlta  of  ttaa  aame. 
S,     The  Inpaaltloa  of  a  tax.  niraa  ancb  a 
paraon  Is  not  a  regalatlim  c^  Interatate  com- 
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Kora. — Aa  to  peddlers  and  drammera  aa  ra- 
fated  to  Interatate  commerce,  aee  Ra  Spain  (C. 

«.  E.  D.  N.  C.)  14  I-  B.  A.  BT.  and  ttota;  BUta 
V.  Coov  (B.  C.)  41  L.  R.  A.  601;  Lanrena  v. 
Glmoni    (S.    C.)    46   L.    R.    A.    249;    Adklna   v. 

KlrbmaDd    (Ta.)    47   Ii.    &.   A.    SSS;    Smith   v. 

Jaekaon  (Tcdd.)  4T  L.  B.  A.  416,  and  t^taoU, 
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ilgbt  ot  a  dtlien  ta  mere  from  one  Kate  t* 
another  aa  that  It  abrldsea  the  privilege*  or 
Immanltle*  ot  cltlxena  ot  the  United  Btatea^ 
within  the  meenlDK  of  tba  14tti  Amendment 
to  the  Conatltutlon  ot  the  United  Stataa. 
Nor  la  auch  a  law  each  a  dlacrlmlnatloD  In 
lavor  ot  persona  hiring  laborer*  to  be  em- 
ployed within  the  llmlta  of  the  aCata  ai  to 
amount  to  a  denial  ot  the  equal  protection 
ot  the  lawa,  within  the  meuilng  of  that 
amandmeiit.  The  eaae  ot  SAspperd  v.  Bum- 
trr  County  Oamra.  GO  Ga.  ESB,  2T  Ata.  Rep. 
S94,  npon  a  rerlew  thereof,  la  aOlrmed. 
4.  lT«r  la  aneh  a  law  vlolatlT*  of  aar 
prvvlBlon  ot  the  ConatitntloD  ot  this  state. 

(Aprtl  11,  1900.) 

ERROR  to  the  Superior  Court  for  Morgan 
County  to  review  a  judgment  denying  a 
writ  of  habeas  oorpua  to  release  petitioQer 
from  custody  to  which  he  had  been  committed 
for  violating  a  statute  imposing  a  license  tax 
upon  emigrant  agents.    Af^nned. 

The  fa&  are  stated  in  the  opinion. 

Metan.  James  DrtIsob  and  R.  J.  Jtt»- 
daa,  for  plaintiff  in  error ; 

The  imposition  of  an  occupation  tax  of 
IQOO  per  annum,  for  each  county  in  which 
such  buaineaa  ia  conducted,  upon  each  agent, 
or  employer  or  employee  of  auch  agen^  ea- 
gaged  in  hiring  laborera  in  auch  state, 
to  be  employed  b^ond  the  limits  of  the  same, 
oonflicta  with  and  violates  art.  1,  |  S,  par.  3, 
and  art.  1,  S  B,  par.  6,  of  the  Constitution  of 
the  United  States,  I>ecause  it  regulates  com- 
merce among  the  atatea  and  levies  «  duty  on 

A  tax  on  an  occupation  connected  with  in- 
terstate commerce  is  a  regulation  of  such 


Brown  v.  Uarylani  18  Wheat.  419,  6  L. 
ed.  673;  Bobbins  v.  Shelby  Comity  Taamg 
Ditt.  120  U.  a.  439,  30  L.  ed.  694,  1  Inters. 
Com.  Rep.  411,  7  Sup.  Ct.  Rep.  692;  Leloup 
T.  Port  of  UohOe,  127  U.  S.  640,  32  Ia  ed. 
311,  2  Inters.  Com.  Rep.  134,  B  Sup.  Ct.  Rep. 
1380 ;  UoCaU  v.  Oalitomia,  136  U.  S.  104, 34 
L.  ed.  392,  10  Sup.  Ct.  Rep.  SSI;  CrufoAer 
▼.  Kmiueky,  141  U.  S.  47,  3S  L.  ed.  649,  U 
Sup.  Ct.  Rep.  3S1;  Brennan  v.  TitutvUle, 
163  U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Sep.  flSB,  14  Sup.  Ct.  Bep.  829;  i.dam»  E»p. 
Oo.  t.  Ohio  8tal«  Auditor,  IBO  U.  S.  18fi, 
218^41  L.  ed.  96S,  976,  17  Sup.  Ct  Rep.  604. 

Ilis  definition  ol  commerce  as  "trofflo, 
intercouraa,  navigation,  and  tJie  transporta- 
tion of  persona  and  property,  and  the  means 
and  instrumentalities  by  which  these  four 
things  are  effectuated,"  is  by  no  means  ex- 
houative  of  the  broad,  comprebenaive  term 
oontMnplated  by  the  framers  of  our  organic 
law. 

Penaooola  Teleg.  Co.  v.  Wmttm  V.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  709;  Walling  v. 
Miohigan,  116  U.  S.  4S6,  29  L.  ed.  694,  0  Sup. 
Ct.  Rep.  404;  Vobile  County  v.  EifflboK,  102 
U.  5.  691,  26  L.  ed.  23S. 

Means  and  agencies  facilitating  inter- 
couraa among  the  people,  as  well  oa  their  re- 
moval from  state  to  state,  are  vitally  e 

tial  to  the  cr " '  ' " 
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for  its  <ri>j«et  tha  migration  of  person*  from 
one  tt&te  to  another  is  of  more  concern  to 
all  the  nation  than  for  the  Bale  or  transmis- 
sion of  property  to  bs  restricted.  That  im- 
migration is  comprehended  in  the  term  "com- 
merce" has  long  been  settled- 
Immigration  and  emigration  have  here  no 
l^al   distinction.     A   sovereign    power   has 

Seatei  right  to  prevent  persons  from  enter- 
g  her  territory  than  to  restrain  them  from 

Faa»ettg«r  Case*,  7  How.  2S3,  12  L.  ed. 
702;  Head  Uon^y  Cotes,  112  U.  S.  680,  tub 
nom.  Edye  v.  Ao&erlson,  28  U  ed.  798,  S 
Snp.  Ct  Rep.  247 ;  Eendersaa  v.  New  York, 
92  U.  S.  269,  tut)  nom.  Htmderton  r.  Wiak- 
hom,  23  L.  ad.  643;  Ohj/  Lvng  t.  Freeman, 
92  U.  S.  276,  23  L.  ed.  650;  Nmo  York  v. 
Compagnie  Qinimle  TransatUmtique,  107 
U.  8.  69,  27  L.  ed.  383,  2  Sup.  Ct.  Rep.  87; 
Rorer,  Interstate  Law  (1893)  406,  40fl; 
Black,  Const  Law,  170,  171,  177,  178;  Com- 
merce Clause,  Fed.  Const.  192,  lilS;  Bangor 
T.  Bmith,  83  Me.  426,  13  L.  R.  A.  886,  22  Atl. 
.    379;  e  Am.  &  Gn^.  Enc.  Law,  p.  938. 

Immigration,  either  temporary  or  perma- 
nent, is  an  ingredient  of  intercourse  and 
trafBc;  and  the  power  to  r^ulate  commerce 
implies  the  power  to  regulate,  both  as  to 
persons  and  as  to  goods. 

Lin  Sing  v.  Wathbvrn,  20  Cal.  634;  Uo- 
Call  V.  California.  138  U.  S.  104,  34  L.  ed. 
392,  10  Bup.  Ct.  Rep.  8B1. 

Two  states  have  enacted  iawa  identical 
with  the  Georgia  law,  to  prevent  the  migra- 
tion of  the  laboring  population. 

j8<a(e  V.  Moore,  113  N.  C.  687,  22  L.  R.  A. 
472,  18  S.  B.  342,  declares  a  law  of  North 
Carolina  to  be  void. 

A  statute  ot  Alabama  was  held  invalid  by 
the  aupreme  court  of  that  state  in  Joseph  v. 
Bandolph.  71  Ala.  499,  46  Am.  Rep.  347. 

The  contract- labor  law  has  been  upheld  as 
a  valid  exercise  by  Congress  of  its  exclusive 
power  to  regulate  commerce. 

United  Btates  v.  Craig,  28  Fed.  R^.   796. 

It  cannot  be  contended  that  this  buaineas 
is  too  remotely  connected  with  commerce  to 
be  protected  by  the  commerce  clause  of  the 
Constitution. 

Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  227,  44  L.  ed.  142,  20  Sup. 
Ct.  Rep.  96:  Baijg  v.  Wilmington,  C.  &  A.  R. 
Co.  100  N.  C.  230,  14  L.  R.  A.  696,  3  Inters. 
Com.  Rep.  803,  14  8.  E,  79, 

This  law  is  in  conflict  with  the  Uth 
Amendment  of  the  United  States  Constitu- 
tion because  it  is  an  indirect  effort  to  re- 
strict the  right  of  the  citizen  to  move  from 
one  state  to  another,  and  abridges  the  priv- 
i1^^  and  immunities  of  the  citizen. 

It  impairs  the  natural  right  of  the  latmrer 
to  labor:  it  is  a  tax  on  the  laborer  and  is 
class  legislation  aimed  entirely  at  laborers, 
and  it  B{)plies  to  a  class  of  laborers  only,  to 
wit,  those   who   seek    to   labor   beyond   the 

A  citizen  cannot  be  taxed  directly  by  a 
state,  for  the  privilege  of  leaving  the  state. 

Passenger  Canes,  7  How.   464,    12   L.   ed. 
776 1  Joseph  V.  Randolph,  71    Ala.   497,   46 
Am.  Rep.  347. 
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In  whatever  language  a  rtatnta  ma^  b* 
framed,  its  purpose  uaA  its  constituttonal 
validity  must  be  determined  by  its  natural 
and  reasonable  effect. 

Henderson  ».  New  Tork,  92  U.  S.  259,  lub 
nom.  Henderson  v.  Wiokham,  23  L.  ed.  543. 

The  eoottitutionality  of  a  Btat«  tas  is  to 
be  determined,  not  by  tiie  form  of  the  agency 
through  which  it  is  to  be  collected,  bat  by 
the  subject  upon  which  the  burden  ia  ac- 
tually laid. 

Commerce  Clause,  Fed.  Const,  p.  200;  Peo- 
ple V.  Rof/mond,  34  Cal.  492 ;  OrandaU  v.  A>- 
vada,  6  Wall.  35,  18  L.  ed.  746;  Chg  Lung 
V.  Freeman,  92  U.  B.  276,  23  L.  ed.  650; 
M'Cullooh  V.  Uarj/land,  4  Wheat.  316,  4  L. 
ed.  679. 

This  law  should  be  pronounoed  vrnd,  aa  a 
tax  on  a  special  class  of  laborers. 

Re  Parrott,  6  Sawy.  349,  1  Fed.  Rep.  481; 
Low  V.  Rees  Printing  Co.  41  Neb.  127,  24  h. 
R.  A.  702,  G9  N.  W.  362;  Juniata  Limestone 
Co.  V.  FagUy,  187  Pa.  193,  42  L.  R.  A.  442, 
40  N.  E.  977 ;  Fraaer  v.  MoConvMy  <£  T.  Co. 
82  Fed.  Rep.  267 ;  Blake  v.  UcCUtng,  172  U. 
S.  248,  43  L.  ed.  436,  19  Sup.  CL  Rep.  166; 
gtoakton  Laundry  Case,  26  Fed.  Rep.  813. 

It  is  an  arbitrary  tax  on  certain  agent* 
engaged  in  hiring  laborers,  and  it  does  not 
apply  to  all  agents  following  that  occupa- 

Com.  T.  Snyder,  182  Pa.  630,  38  Atl.  356; 
Welton  V.  liUsouri,  91  U.  S.  275,  23  L.  ed. 
347 ;  Bagre  v.  Phillips,  148  Pa.  482,  16  L.  R. 
A.  49,  24  Atl.  76;  Guif,  C.  d  S.  F.  R.  Co.  v. 
EllU,  166  U.  B.  161,  41  L.  ed.  667,  17  Sup. 
Ct.  Rep.  255. 

This  law  is  a  denial  to  tJie  nonresident  of 
the  rights  and  privil^^  allowed  the  citizens 
of  Georgia. 

Cooley,  Const  Lim.  Sth  ed.  490;  Weltott 
V.  Missouri,  91  U.  S.  276,  23  L.  ed.  347; 
Wailing  v.  Michigan,  116  U.  S.  446,  29  L.  ed. 


Com.  Rep.  186,  10  Sup.  Ot  Rep.  862;  Brim- 
mer V.  Reiman,  138  U.  8.  78,  34  L.  ed.  862. 
3  Inters.  Com.  Rep.  486,  11  Sup.  Ct  Rep. 
813;  Voight  v.  Wright,  141  U.  8.  62,  35  L. 
ed.  636,  11  Sup.  Ct  Rep.  856. 


Cobb,  J.,  delivered  the  opinion    of  the 

Williams  was  arrested  upon  a  warrant 
charging  him  with  "the  offense  of  acting  as 
emigrant  agent  without  a  license."  H« 
made  application  to  the  judge  of  the  supe- 
rior court  of  the  Ocmulgee  circuit  for  a  writ 
of  habeas  corpus,  alleging  that  the  warrant 
under  which  be  was  arrested  charged  him 
with  a  violation  of  that  provision  of  the  gen- 
eral tax  act  of  1898  which  imposed  "upon 
each  emigrant  agent,  or  employer  or  em- 
ployee of  such  agents,  doing  business  in  this 
state,  the  sum  of  five  hundred  dollars  for 
each  county  in  which  such  business  is  con- 
ducted." Acts  1898,  p.  24.  He  further  al- 
l^d  that  the  law  which  he  was  charged 
with  having  violated  wag  in  conflict  with 
certain  provisions  of  the  Constitutions  of  th« 
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United  StktM  and  of  the  eUtc  of  Oeorgia, 
enumerating  in  the  application  the  varioue 
clauBea  of  which  the  act  wai  alleged  to  be 
violative.  The  writ  of  habeas  corpus  wob  ia- 
BUed,  and  on  the  da;  fixed  for  the  hearing 
the  officer  having  the  accused  in  custody  ap- 
peared, produced  the  prisoner,  and  answered 
that  he  had  him  in  cuatodj  under  a  warrant 
of  the  character  alleged.  No  evidence  was 
offered,  and  the  judge,  after  hearing  argu- 
ment upon  the  application  and  answer,  re- 
manded the  prisoner  to  the  custody  of  the 
ofUceT  having  him  in  charge,  to  bo  held  b; 
him  unLil  disciiarged  by  due  process  of  law. 
To  this  ruling  the  accused  excepted. 

1.  The  tax  act  of  1898,  which  embraces 
the  tax  in  the  language  above  quoted,  pro- 
vides  that  before  any  person  shail  be  auuior- 
ieed  to  carry  on  the  business  of  an  emigrant 
agent  he  shall  go  before  the  ordinary  of  each 
county  in  which  such  agent  proposes  to  do 
business,  and  register  his  name  and  place  of 
business,  and  at  the  same  time  pay  the  tax  to 
the  tax  collector.  If  he  fails  to  register  with 
the  ordinary,  he  is  guilty  of  a  misdemeanor, 
or  if,  having  registered,  he  fails  to  pay  the 
tax,  he  is  likewise  guilty  of  a  misdemeanor. 
Acts  189S,  pp.  24,  27.  The  warrant  was  is- 
sued upon  an  affidavit  charging  the  accused 
with  having  violated  the  above-quoted  pro- 
vision of  the  tax  act.  It  does  not  distinctly 
appear  whether  be  is  charged  with  having 
done  business  without  registering,  or  wheth- 
er, h,aving  registered,  he  carried  on  the  busi- 
ness without  paying  the  tax.  As  an  affida- 
vit to  authorize  the  issuance  of  a  warrant 
need  not  set  forth  the  offense  with  the  same 
particularity  required  in  indictments,  the 
charge  in  the  affidavit,  although  general  in 
its  nature  and  to  some  extent  indefinite, 
would  be  sufficient  to  authorize  the  issuance 
of  a  warrant,  under  the  laws  of  this  state. 
Williama  v.  State,  107  Ga.  693,  33  S.  E.  641 ; 
Brown  v.  Blate,  lOfl  Ga.  570,  34  S.  E.  1031. 
It  is  immaterial  to  a  consideration  of  the 
questions  involved  in  the  present  case  wheth- 
er the  accused  was  charged  with  having  car- 
ried on  the  business  of  an  emigrant  agent 
without  having  registered,  or  without  iiav- 
ing  paid  the  tax,  for  the  reason  that,  if  the 
provision  of  the  tax  act  imposing  the  tax  is 
unconstitutional,  he  cannot  be  punished  for 
a  failure  to  do  either. 

It  becomes  necessary  at  tlie  outset  to  de- 
termine what  is  meant  l^  the  term  "emi- 
grant agent,"  as  used  in  the  above-quoted 
provision  of  the  tax  act.  An  "emigrant"  is 
Odfined  to  b«  "one  who  emigrates  or  quits 
one  country  or  region  to  settle  in  another." 
Webster,  Int.  Diet.  "An  'emigrant'  is  one 
who  qui-ts  his  country  for  any  lawful  reason, 
with  a  design  to  settle  elsewhere,  and  takm 
his  family  and  property  with  him."  10  Am. 
A  Eng.  Enc.  Law,  2d  ed.  p.  1042.  To  "emi- 
grate" is  "to  remove  from  one  country  or 
state  to  another,  for  the  purpose  of  resi- 
dence." Webster,  Int.  Diet.  In  the  abspnce 
of  a  contfary  reason  to  he  found  in  the  leg- 
islation of  this  state,  the  word  "emi^^nnt" 
would  be  given  its  ordinary  meaning;  nnd 
therefore  an  emigrant  agent  doing  business 
in  this  state  would  be  held  to  be  one  en- 
60  L.  B.  A. 


^agti  in  the  business  of  removing,  or  induc- 
ing or  assisting  to  remove,  persons  domi- 
ciled in  this  state  to  anotjier  country  or 
state  for  the  purpose  of  acquiring  there  a. 
new  residence.  Is  there  anything  in  the  leg- 
islation of  this  state  requiring  that  the  term 
"emigrant  &gBiit"  should  be  given  a  different 
meaning!  The  term  appeared  for  the  first 
time  in  an  act  passed  in  1376  (Acts  1876,  p. 
17),  which  declared  tiiat  any  person  carrj-- 
in^  on  tlie  business  of  an  emigrant  agent  in 
this  etate,  without  having  iirst  obtained  a 
license  therefor  from  the  ordinary,  for  which 
he  should  pay  the  sum  of  3100,  should  be 
guilty  of  a  misdemeanor.  The  term  "emi- 
grant agent"  was  by  this  act  defined  to  be 
''any  person  engaged  in  hiring  laborers  in 
this  state,  to  be  employed  beyond  the  limit* 
of  the  same."  In  1877  (Acta  1877,  p.  120J, 
an  act  was  passed  which  declared  that  "it 
shall  not  be  lawful  for  any  emigrant  agent 
or  agents  to  solicit  or  procure  emigrants  to 
leave  the  state,  or  to  act  in  the  capacity  of 
emigrant  agents  for  said  purpose,"^  witJiout 
procuring  a  license  from  the  tax  collector  in 
each  county  in  which  such  agent  proposed 
to  do  business,  for  which  he  should  pay  the 
sum  of  tSOO.  It  is  unnecessary  in  the  pres- 
ent case  to  determine  whether  cither  or  both 
of  the  acts  last  referred  to  are  still  of  force, 
as  the  provision  of  the  tax  act  of  1868  is  the 
only  subject  of  attack.  We  look  to  these 
acts,  therefore,  merely  for  the  purpose  of 
ascertaining  the  meaning  to  be  given  to  the 
term  "emigrant  agent"  as  used  in  the  act 
of  1898.  The  term  was  defined  in  the  act 
of  18T6,  and  this  definition  has  never  been 
changed.  The  act  of  1S77  imposed  a  tax 
upon  emigrant  agents, — that  is,  persons  en- 
gaged in  hiring  laborers  to  go  beyond  the 
limits  of  the  state,- — who  should  solicit  or 
procure  emigrants — that  is,  persons  leaving 
the  state  for  the  purpose  of  changing  their 
residence — to  leave  the  state.  In  other 
words,  the  act  of  1876  imposed  a  tax  upon 
persona  who  should  be  engaged  in  the  busi- 
ness of  hiring  laborers  to  leave  the  state, 
and  the  act  of  1877  simply  imposed  an  addi- 
tional tax  upon  such  persons  if  they  should 
also  be  engaged  in  soliciting  or  procuring 
persons  to  change  their  residence  from  his 
state  to  another.  In  the  light  of  the  defini- 
tion given  in  the  act  of  1876,  and  of  the  fact 
that  the  act  of  1877  did  not  in  any  way  un- 
dertake to  change  this  definition,  no  other 
construction  than  the  one  above  indicated 
can  properly  be  ^ven  to  the  latter  act. 
When,  therefore,  in  subsequent  legislation, 
the  general  assembly  used  the  term  "emi- 
grant agent,"  with  nothing  to  indicate  what 
was  meant  by  the  term,  it  will  be  presumed 
that  it  had  in  mind  the  definition  thereto- 
fore given  to  the  term.  In  alt  of  the  general 
tax  acts  passed  after  the  net  of  1877,  lan- 
guage similar  to  that  above  quoted  from  the 
act  of  1898  was  employed,  and  it  will  be  held 
that  in  those  arts  the  legislature  intended, 
by  the  use  of  the  words  "emigrant  agent," 
to  impose  a  tax  upon  persons  engaged  in  the 
business  of  "hiring  laborers  in  this  state,  to 
be  employed  beyond  the  limits  of  the  same." 
The  act  of  1877  was  carried  into  the  Coda 


igrc 


QsOBOu  Sl-fbehb  Coort. 


■of  1892,  and,  QotwithBtanding  tbe  act  of 
1676  waB  omitted  from  that  Code,  the  deSiii- 
tion  of  "emigrant  agent,"  bb  c<mtaiiied  in 
the  latter  act  w&a  therein  embraced.  Code 
18tJ-2,  i  4598  (a,  b,a).     It  wb«  evidently  the 

-opinion  of  the  codifiers  that  the  act  of  1877 
repealed  the  act  of  1876,  except  bo  far  as  the 
definition  of  "emigrant  agent"  wa«  con- 
cerned. Both  the  act  of  1879  and  the  act  of 
IS77  were  omitted  from  the  Code  of  1396; 
the  only  reference  to  either  act  being  con- 
tained in  g  601  of  the  Penal  Code,  which 
provides  that  "any  person  who  shall  solicit 
OT  procure  emigranta,  or  shall  attempt  to  do 
so,  without  first  procuring  a  license  as  re- 

-quired  bv  law,  shall  be  guilty  of  a  misde- 
meanor.     This  section  was  taken  from  the 

«ct  of  1877,  but  the  worda  "(my  person"  were 
substituted  for    the   words    "any   emigrajit 

.agent,"  used  in  that  act.  It  is,  however,  un- 
necessary in  this  case  to  determine  what  ef- 
fect is  to  be  given  to  this  section. 

2.  This  brings  ua  down  to  that  proviaion 
of  the  general  tax  a«t  of  1898,  above  referred 
to,  the  validity  of  which  is  assailed  in  the 
present  case.  It  is  to  ba  noted  that  the  acts 
of  1876  and  1877  provided  for  a  license, 
while  the  tax  acta  provide  for  a  tax  upon 
occupation,  these  acts  describing  the  tax  im- 
posed upon  emigrant  agmts  aa  a  specific  tax, 
and  that  occupation  t^ing  embraced  in  the 
act  along  with  other  occupations  of  various 

-character ;  and  the  act  diitinctlj  recites  that 
it  Is  passed  for  the  purpose  of  collecting  a 
tax  for  tbe  support  of  Uie  government  and 

-the  public  institutions,  for  ^ucationaJ  pur- 
poses, and  to  pay  the  public  debt  It  thus 
Deing  clear  tibat  the  aum  required  to  be  paid 
ia  a  tax  upon  an  occupation,  and  not  a  II- 

«ense  to  do  business,  the  question  as  to 
whether  it  ia  so  excessive  as  to  amount  to  a 


-nor  is  such  a  question  at  all  raised  in  the 

Giving  to  the  term  "emigrant  agent"  the 
definition  set  forth  in  tbe  act  of  1876,  the 
question  to  be  now  considered  is  whether  the 
state  has  the  power  to  impose  a  tax  upon  a 
person  engaged  in  that  occupation,  it  la 
contended  by  counsel  for  plaintiff  in  error 
that  the  state  has  no  such  power,  and  in  sup- 
port of  this  it  is  argued  that  the  impowtion 
of  such  a  tax  is  in  violation  of  various  pro- 
TisionB  of  the  CoBstitution  of  the  United 
Btates  and  of  the  state  of  Georgia.  It  is 
said  that  the  law  is  violative  of  that  provi- 
sion of  the  Constitution  of  the  United 
States  In  which  the  power  is  given  to  Con- 
gress to  regulate  oommerce  among  the  sev- 
eral states.  If  the  act  imposes  a  tax  upon 
persons  engaged  in  commerce  among  the 
states,  it  is  a  regulation  of  such  commerce, 
and  is  void.  Such  a  tax  is,  In  effeot,  a  tax 
upon  the  business  itself.  This  has  been  to 
repeatedly  ruled  by  the  Supreme  Court  of 
-the  United  St&tea  that  it  will  not  at  this 
day  be  questioned.  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  ed.  678;  Bobbins  v.  Shelby 
■County  Taming  Ditt.  120  U.  S.  489,  30  L. 
ed.  694,  I  Inters.  Com.  Rep.  46,  7  Sup.  Ct. 
Hep.  692;  Leioup  v.  Port  of  Mobile,  127  U. 
-)0  L.  B.  A. 


8.  040,  32  L.  ed.  311,  2  Inters.  Com.  Bep. 
134,  8  Sup.  Ct  Rep.  1380;  McCall  v.  Colt- 
fomia,  136  U.  B.  104,  34  L.  ed.  3B2,  10  Sup. 
Ct.  Kep.  881;  Cnttoh«r  v.  Kentvcki/,  141  L 


Is  the  law  under  consideration  a  regula- 
tion of  interstate  commerc«T  What  is  "otnn- 
mercel"  What  does  that  term,  as  used  in 
the  Constitution  of  the  United  States,  in- 
clude! Perhaps  the  earliest  definition  of  Uw 
term  to  be  found  in  the  Reports  of  the  Unit- 
ed State*  Supreme  Court  is  that  given  t? 
Mr.  Chief  Justice  Uarshall  in  Oibbont  v. 
Ogden,  9  Wheat  1,  6  L.  ed.  23.  On  page  189, 
the  chief  justice  said:  "Commerce  undoubt^ 
edl^  is  trafSc,  but  it  is  something  more, — it 
is  mtercourse.  It  describee  the  commercial 
intercourse  between  nations  andjiarta  of  na- 
tions, in  all  its  branches,  and  u  regulated 
by  prescribing  rules  for  carrying  on  Uiat  in- 
tercourse." And  again  he  says;  Commercs 
indndea  "every  species  of  oommercia]  inter- 
course between  tne  United  States  and  for- 
eign nations."  It  was  decided  in  that  case 
that  navigation  was  a  branch  of  commerce. 
In  Brown  v.  Margland,  12  Wheat  419,  0  L. 
ed.  678,  it  was  said  that  commerce  includes 
"trade,  traffic,  interaourse."  In  Chioago  i 
y.  W.  B.  Co.  V.  Fuller,  17  Wall.  668,  21  L. 
ed.  714,  it  was  said:  "Commerce  ia  traffic, 
but  it  is  much  more.  It  embraces  also  trans- 
portation by  land  and  water,  and  all  the 
means  and  appliances  necesBarily  employed 
in  carrying  it  on."  In  Qloueetter  Ferry  Co. 
v.  PennayliMnia,  114  U.  S.  198.  20  L.  ed.  158, 
I  Inters.  Com.  Rep.  382,  6  Sup.  Ct  Rep.  82S, 
ft  was  held:  "Commerce  among  the  states 
eonsiBts  of  Intercourse  and  tr^c  between 
their  eitisens,  and  includes  transportation  of  . 
persons  and  propo'ty,  and  the  navigation  of 
public  waters  for  uiat  purpose,  as  well  a* 
the  purchue,  sale  and  exchange  of  commodi- 
ties." It  was  further  held  fa  that  caM  that 
"the  power  also  embraces  within  Its  control 
all  the  instrumentalities  by  which  eommerfe 
may  be  carried  on,  and  the  means  by  which 
it  may  be  aided  and  encouraged."  In  Ifo- 
bile  Cowtty  V.  Kimbail,  102  U.  8.  691,  26  L. 
ed.  238,  it  waa  said:  "Commerce  with  for- 
eign countries  and  among  the  states,  strict- 
ly considered,  consists  in  intercourse  and 
traffic,  including  In  these  tenna  navigation 
and  the  tranaportation  and  tran-^it  of  per- 
sons and  property  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities.  In  Wa- 
biuk,  Bt.  L.  d  P.  R.  Co.  V.  Jllinou,  118  U.  S. 
BB7,  668,  30  L.  ed.  244.  1  Inters.  Com.  Sep. 
31,  7  Sup.  Ct  Rep.  4,  Mr.  Justice  Miller  usee 
this  language:  'This  court  holds  now,  and 
has  never  consciously  held  otherwise,  that  a 
statute  of  a  state,  intended  to  regulate  or  to 
tax  or  to  impose  any  other  restriction  upon 
the  transmission  of  persons  or  property  or 
telegraphic  messages  from  one  stjite  to  an 
other,  !■  not  within  that  class  of  legislation 
which  the  states  may  enact  in  the  absence  of 
legislation  by  Congress,  and  that  such  stat- 
utes are  void,  even  as  to  that  part  of  such 
tranamlssion    which    may    be    within    the 
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MtAte."  It  maj  be  deduced  from  theae  deci- 
«iooa  that,  in  general,  conunerce  compre- 
lieadB  traffic,  intercourse,  navigation,  the 
'transportation  of  persona  and  property,  and 
the  means  and  instnunentalitiee  tj  which 
these  four  things  are  effectuated.  If,  there- 
fore, the  law  under  consideration  seeks  to 
r^iilate  or  restrict  any  one  of  these  four 
forms  of  commerce  among  the  states,  or  if 
«t  seeks  to  burden  any  Instrumentality  by 
■which  they  are  carried  on,  it  Is  void,  and 
inuBt  be  so  declared.  Dealing  with  these 
four  branches  of  commerce  m  the  order 
named,  ve  will  inquire,  first,  whetlier  the 
tiusiness  of  "hiring  laborers  in  this 
«tate,  to  be  employed  beyimd  the  limite  of 
the  same,"  is  traffic.  "TrafiJc"  is  "commerce; 
'trade;  sale  or  exchange  of  mercbandiw, 
bills,  money,  and  the  like,"  Bouvier,  Law 
Diet.  "The  passing  of  goods  or  commodities 
from  one  person  tn  another  for  an  equiva- 
'lent  in  goods  or  money."  Anderson  Iaw 
IHet.  A*  applied  to  interstate  commerce,  it 
lias  been  defined  to  be:  "The  sale  by  itiner- 
ant Tenders,  !n  one  stat«,  of  the  goods,  wares, 
«nd  merchandise  of  other  states,  .  .  .  and 
-the  negotiation  of  sales  of  goods  which  are 
in  another  state,  for  the  purpose  of  introduc- 
ing them  into  the  state  in  which  the  nego- 
tiation is  made."  II  Am.  &  Eng.  Enc.  Law, 
lat  ed.  p.  544,  note.  We  do  not  think  the 
4iusiness  of  procuring  labor  contracts  to  be 
performed  in  another  state  can  be  properly 
■denominated  "traffic"  Labor  is  not  an  ar- 
ticle of  merchandise  or  a  commodity.  It  is 
toil,  mental  and  physical.  It  is  a  part  of 
the  person  himself,  which  he  may  dispose  of, 
it  is  true,  but  which  is  not  severable  from 
%Im,  and  which  accompanieB  him  wherever 
tie  goes.  It  will  not  be  pretended  that  per- 
sons are  the  subjects  of  commerce.  Indeed, 
-even  when  slavery  existed  in  this  country,  a 
■case  arose  in  which  the  right  of  a  state  to 
regulate  the  admission  into  its  territory  of 
•laves  from  other  states  was  incidentally  in- 
Tolved,  and  the  majority  of  the  jud);es  of  the 
Supreme  Court  as  it  was  then  constituted 
were  of  the  opinion  that  the  state  had  such 
Tight,  it  not  being  a  regulation  of  cotnmerca 
Among  the  states,  within  the  meaning  of  the 
Constitution  of  the  United  States.  Qrovei 
T.  Slaughter,  15  Pet  449,  10  L.  ed.  800.  See 
also  Com.  v.  Oriffin,  S  B.  Mon.  208. 

Is  the  law  a  regulation  or  restriction  of  In- 
-tercourse  among  the  citizens  of  this  state 
*iid  those  of  other  states  1  Under  this 
ttranch  of  commerce  the  states  are  prohibited 
from  passing  any  law  which  either  restricts 
the  free  passage  of  the  citizens  of  the  United 
States  through  the  several  states,  or  which 
undertakes  to  regulate  or  restrict  free  com- 
mnnication  between  the  citizens  of  the  sev- 
■«ral  states.  A  tax  on  the  right  of  a  citizen 
to  leave  the  state,  or  on  the  right  of  a  citi- 
zen of  another  state  to  come  into  the  Btat«, 
is  a  regulation  of  interstate  commerce,  and 
void.  CrandaU  T.  Nevada,  6  Wall.  35,  18  L. 
*d.  744 ;  HmderirM  T.  y«uj  Tork,  02  U.  S. 
■S5t,  tab  nam.  Hmderton  v.  Wickham.  23  L. 
*d.  643:  ?fev>  York  t.  Oompagnis  GMrfroto 
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Trtmiatlantique,  107  U.  S.  G9,  27  L.  ed.  383, 
2  Sup.  Ct.  Rep.  87;  Paaaenger  Gates,  7  How, 
283,  12  L.  ed.  702.  Nor  can  a  state  pass  a 
law  which  attempts  to  regulate  or  restrict 
communication  between  the  citizens  of  dif- 
ferent states.  Wettem  V.  Tei«g.  Co.  v.  i'sn- 
dleton.  122  U.  S.  347,  30  L.  ed.  1187,  1 
Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1129; 
Pemaoola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  8.  1,  24  L.  ed.  70S.  But  the  law 
under  consideration  in  the  present  case  nei- 
t^r  rwilates  nor  restricts  the  right  of  citi- 
zens of  this  state  to  leave  its  territory  at 
will,  nor  to  bold  free  communication  with 
the  citizms  of  other  states.  The  citixen  may 
leave  when  he  pleases,  but  the  person  who 
makes  it  a  business  of  inducing  him  to  go  to 
perform  labor  elsewhere  must  pay  an  occu- 
pation tax.  This  is  certainly  no  infringe- 
ment upon  the  right  of  the  citizen.  Nor  does 
the  law  impose  any  burden  upon  any  instru- 
mentality oy  which  his  free  intercourse  with 
the  citizens  of  other  states  is  effectuated. 
The  law  certainly  has  no  reference  to  uavi- 

Nor  do  we  think  It  is  a  regulation  of  trans- 
portation among  the  states.  A  state  has  no 
right  to  impose  a  burden  upon  the  means  ^ij 
which  persons  or  property  may  be  transport- 
ed from  one  state  to  another.  Moran  v.  Hew 
Orleant,  112  U.  S.  69,  28  L.  ed.  663,  6  Sup. 
Ct  Rep.  38;  Qlouoester  Ferry  Co.  v,  FeMf 
gylvania,  114  U.  S.  196,  20  L.  ed.  168,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct  Rep.  828, 
Nor  can  a  state  tax  an  agent  of  a  company 
engaged  in  interstate  transportation,  as  was 
held  in  IfcCall  f.  California,  136  U.  S.  104, 
34L.ed.392,  lOSup.  Ct  Rep.  881.  But  this 
law  imposes  no  burden  upon  transportation 
companies  or  their  agents.  Its  connection 
with  trunsportation  is  exceedingly  remota. 
That  the  busIneBs  of  hiring  laborers  to  go  be- 
yond the  state  may  increase  the  business  of 
those  engaged  in  interstate  transportation  fs 
true,  but  it  is  not  interstate  transportation 
itself,  and  consequently  a  law  imposing  a 
tax  upon  a  person  engaged  in  such  a  busi- 
neas  is  not  contrary  to  the  interstate  com- 
merce clause  of  the  Federal   Constitution. 

We  are  aware  that  the  supreme  court  of 
Alabama  in  Joteph  v.  Randolph,  71  Ala.  4W, 
46  Am.  Rep.  347,  held  an  act  similar  to  tha 
one  involved  in  the  present  case  contrary  to 
the  interstate  commerce  clause  of  the  Con- 
stitution of  the  United  States.  But  we  can- 
not give  our  assent  to  the  reasoning  upon 
which  that  decision  was  based.  The  decision 
in  Btate  t.  Moore,  113  K.  C.  697,  22  L.  R.  A. 
472,  18  8.  E.  342,  cited  in  the  argument,  was 
based  upon  provisions  of  the  state  Constitu- 
tion, and  has  no  bearing  upon  this  question. 
No  decision  of  the  Supreme  Court  of  tha 
United  States  was  cited,  nor  have  we  been 
able  to  find  any,  in  line  with  the  ruling  made 
In  the  Alabama  case.  Some  of  the  language 
used  by  different  members  of  the  court  when 
dealing  with  the  subject  of  interstate  com- 
merce, may  be  broad  enough  to  include  a  law 
of  the  character  involved  in  the  present  ease, 
but  this  is  not  true  of  any  deeiiiion  of  that 
44 
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court.  The  court  itself  hoi  gone  veiy  fH'  In 
its  cauatruction  of  the  conunerce  clauK  of 
the  CoDititution,  and  wo  are  uuwilliiig  to 
extend  the  oonitruction  further  than  ita  de- 
cisions demand.  We  conclude  that  the  pro- 
vision  of  the  general  tax  act  of  18S8,  impos- 
ing a  tax  upon  emigrant  agents  doing  busi- 
ness in  thia  state,  U  not  a  regulation  of,  oi 
restriction  upon,  anj  buaineas  which  is  prop- 
erly comprehended  within  the  term  "com- 
merce among  the  etates;"  and,  this  bdng  so, 
the  law  will  be  held  to  be  valid,  notwith- 
standing it  ma;  place  a  burden  upon  a  busi- 
ness which  may  be  mi  aid  to,  but  not  a  part 
of,  commerce  among  the  states. 

3.  It  is  daimed  t£at  the  imposition  of  the 
tax  is  an  interference  with  the  right  of  a 
eitisen  to  move  from  one  state  to  another, 
and  therefore  the  statute  imposing  it  f 
law  which  abridges  "the  privileges  and 
munitiea  of  citizens  of  the  United  States," 
within  the  meaning  of  the  14th  Amendment 
to  the  Constitution  of  Oit  United  States. 
That  this  obJecUon  is  without  merit  will  auf- 
flcieutly  appear  from  what  is  above  said  in 
dealing  with  the  question  as  to  whether  the 
law  under  oonsideration  is  a  regulation  of 
interstate  commerce. 

It  is  further  contended  that  the  law  im- 
posing the  tax  is  invalid  because  it  is  vio- 
lative of  that  provision  of  the  14th  Amend- 
meut  to  the  Constitution  of  the  United 
States  which  declares  that  no  sUte  shall 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws;  the  conten- 
tion being  that  the  taxing  of  persons  en- 
gaged in  hiring  laborers  within  the  state  to 
perform  labor  beyond  the  limits  of  the  state, 
and  the  failure  to  tax  persons  hiring  labor- 
ers to  work  within  the  state,  is  such  a  dis- 
crimination as  to  be  violative  of  that  provi- 
sion of  the  Constitution  above  referred  to.  A 
similar  objection  was  made  to  the  act  of 
ISTQ,  and  was  held  by  this  court  not  to  be 
well  taken  in  the  case  of  Bhepperd  v.  i9um- 
ter  County  Comra.  S9  Ga.  635,  27  Am.  Rep. 
394.  To  quote  the  language  of  Judge  Bleck- 
ley in  that  case  is  all  that  is  necessary  to 
show  that  the  law  is  not  subject  to  the  ob- 
jection made.  It  is  there  said,  referring  to 
the  act  of  1870:  "The  act  seems  to  us  con- 
stitutional. It  requires  a  license  as  prelim- 
inary to  carrying  on  a  certain  business,  and 
exacts  a  license  fee  of  $100,  which  fee  be- 
eomea  county  revenue.  Whoever  engages  in 
the  business  is  equally  subject  to  the  terms 
and  provisions  of  the  act.  No  discrimina- 
tion is  made  in  favor  of  residents  over  non- 
residents. It  is  said  that  the  discrimination 
lies  in  requiring  an  expensive  license  as  a 
condition  of  hiring  laborers  within  the  state 
to  be  employed  beyond  the  state,  without 
imposing  a  like  burden  on  hiring  for  employ- 
ment within  the  limits  of  the  state.  But  the 
license  required  Is  for  carrying  on  a  busi- 
ness, and  it  does  not  appear  that  hiring  for 
internal  employmMit  has  become  a  busi- 
ness here,  or  is  pursued  as  such  by  any  per- 
son or  persons.  This  is  enough  to  dispose  of 
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the  objection.  But,  If  It  were  otherwise,  no 
authority  has  been  cited,  and  we  know  of 
none,  that  would  prevent  the  state  from  act- 
ing upon  occupations  (carried  on  within  tbe 
state)  in  a  way  to  encumber  some  of  tbem 
with  a  tax  or  license  fee,  and  leave  other 
occupations,  dissimilar  in  tendency,  though 
not  in  nature,  to  the  tree  will  of  those  who 
might  be  inclined  to  engage  in  them.  Sup- 
pose two  rival  establiahmentfl  were  in  active 
operation  in  our  midst,  one  engaged  in  offer- 
ing the  laboring  population  inducements  Uy 
leave,  and  the  outer  engaged  in  offering  them 
inducements  to  remain;  could  not  tbe  state 
discriminate  between  the  two  in  police  and 
fiscal  legislation  t  Would  she  be  obliged  to 
grant  the  same  indulgence,  and  show  the 
same  favor,  to  an  instrumentality  which 
tended  to  depopulate  her  territory  as  to  one- 
of  opposite  tendencyl  It  is  true  that  to  go 
out  of  the  state  for  employment  is  not  necvs- 
sarily  to  remove  or  withdraw  permanently, 
but,  doubtless,  a  large  percentage  of  hire- 
lings who  go  out  on  contracts  of  employment 
never  return.  Persons  who  make  it  a  busi- 
ness to  hire  laborers  here  for  employment 
elsewhere  may  be  required  to  procure  and 
pay  for  a  license."  It  was  insisted  in  the 
argument  that  the  decision  just  referred  to 
was  unsound,  and  permission  was  asked  and 
granted  to  review  the  same,  with  a  view  to 
having  it  overruled.  We  are  satisfied,  how- 
ever, that  the  conclusion  reached  in  that 
case  was  correct,  and  we  adhere  to  the  deci- 
sion therein  rendered. 

4.  It  was  claimed  that  the  law  was  viola- 
tive of  those  provisions  of  the  Constitutioik 
of  this  state  which  are  embodied  in  H  5099, 
5722,  6732, 6733,  5735, 5771,  6883.  Civil  Code. 
In  what  way  the  law  violates  these  different 
provisions  of  the  Constitution  is  not  set 
forth  in  the  pleadings,  nor  is  any  reason  as- 
signed in  the  brief  of  counsel  why  tbe  law  i» 
in  conflict  with  them.  We  have  been  unable 
to  discover  any  antagonism  between  the  law 
and  the  clauses  of  the  Constitution  referred 
to.  The  right  of  the  legislature  to  tax  occu- 
pations and  classify  the  same  for  taxation 
is  BO  well  settled  now  that  such  an  objection 
needs  nothing  more  than  a  passing  notice- 
If  the  legislation  now  under  review  is  vio- 
lative of  any  provision  of  the  state  or  Fed- 
eral Constitution,  our  attention  has  not  been 
called  to  the  same,  nor  are  we  ourselves 
aware  of  any. 

There  being  nothing  in  the  Con  sti  tut  I  on  of 
the  United  States  which  prohibits  this  state 
from  dealing  with  this  subject,  and  there  be- 
ing nothing  in  the  Constitution  of  the  state 
which  prohibits  the  general  assembly  from 
enacting  the  taw  in  question,  it  follows  that 
the  judge  of  the  superior  court  did  not  err 
in  remanding  the  accused  to  the  custody  of 
the  officer  having  him  in  charge,  to  be  held 
by  him  until  discharged  by  due  process  o> 

Judgment  affirmed. 


All  the  Justices  concur. 


,  Google 


Bbaslbt  t.  Btate   a  rd.  Hol. 


.  A.  BRADLET,  Plff.  in  Err^ 


T.  S.  LOONEY,  Plff.  M  «fT, 

SAMR. 

(Ill  Gs.  ies.> 

■I.  The  power  to  pB>li>b  eontenpta  ■■ 
laherent  In  eveFy  eonrt  of  record.  If 
the  court  Is  created  b;  tba  CoDBtltutlon,  tba 

IccJslsture  cannot,  without  eipreM  eonitltu- 
tiotisl  aulborit;,  deOng  what  are  eoatempta, 
and  declare  tbat  tbe  court  ahall  have  JdtIb- 
dlctloD  OTer  DO  acta  except  thoie  vpeclfletL 

&  Tbe  pFOTlalon  of  tbe  Conatltatlon 
irbleb  deelapea  tbat  "tbe  poncr  of 
tbe  eonrta  to  panlah  for  contcmpta  thai] 
be  limited  b;  leclalatlve  acta"  doea  doI  mu- 
ter •ucb  autborlt;,  bot  onl;  the  power  to 
prescribe  the  pualihraent  a^ter  coailctlOD. 
Cocaequentl;  i  4046  of  tbe  Civil  Code.  In  ao 
far  aa  It  leeUB  to  limit  the  JarladlctloD  of  a 
conatltDtlonal  court  to  punlah  conlempta  to 
oertAlD  apeciaed  acta,  li  oot  bind  lag  opon 
aucb  courts.  Tbejr  ma;  go  bejoad  the  pro- 
TlBlona  of  the  aCatnte.  Id  order  to  preaerve 
and  enforce  their  cooatltDtloaal  powera.  bj 
treating  ■■  contempts  sets  which  cleail;  In- 
vade lb  em. 

8.  That  a  xlvem  act  nar  be  Indictable 
doea  not  deprlie  a  conrt  of  the  power  o( 
dealing  with  It  a*  a  coDtempl  ot  court. 


W5 


(Jnl7  10,  leOO.) 

[f  RITS  of  error  to  tbe  Superior  Court  for 
Fulton  County  to  review  judgmenta 
eonTieting  defendant*  of  contempt  of  court. 
AfPrmed. 

The  Bpeciflcationa  of  the  informations  as 
they  appear  in  the  official  report  are  aa  fol- 

The  !ntorina.tfon  in  each  eaae  charged  that 
tbe  defendant,  "in  said  eoun^,  on  or  about 
April  the  3d,  1900,  did  commit  the  offenu 
of  contempt  of  conrt  by  tbo  folloning  eon- 
duet  and  act,  to  wit:  In  the  caae  of  l^omaa 
H.  Ualoae,  propounder,  v.  Uattie  Adama, 
eaTeatrix,  then  and  there  pending  and  on 
trial  in  aaid  court,  wh«i,  pending  said  trial, 
it  became  necessary  to  adjourn  the  further 
progress  of  the  cause  until  Monday,  April 
tba  9th,  1900,  at  which  time  tbe  said  case 
waa  to  t>e  resumed  in  said  court  before  aaid 
jury,  the  court  duly  instructing  said  jury  aa 
to  their  conduct  during  the  time  of  their 
diBperaal  and  until  they  were  to  resume  the 
hearing  of  said  case  in  the  court  aa  above 
mentioned,  the  jury  being  atill  in  charge  of 
aaid  case,  the  said  [defenoiuit]  did  improper- 
ly and  corruptly  approach  [a  person  named], 
one  of  the  attorneys  engaged  in  tbe  trial  of 
said  case,  and  did  state  to  said  attomeo',  in 
substance  and  effect,  that  a  member  of  aaid 

*HeadDotes  ij  BiMMOna.  Ch.  J. 

N'oTR. — As  to  leglslatlvs  power  to  abridge  the 
power  of  courts  to  pnnlsli  for  contempt,  see 
also  Hale  v.  Stat*  (Ohio)  M  L.  B.  A.  354.  and 
itDfF:  Carter  v.  Com.  (Va.)  4S  U  R.  A.  810. 
60  T„  R.  A. 


Jury  eonld  be  approached  and  illegally  influ- 
enced in  obtaining  a  verdict,  or  a  mistrial; 
and  did  in  substance  offer,  directly  or  by  In- 
timation, that  he  would  approach  said  juror, 
or  have  it  done,  and  corruptly  iuQuence  and 
control  said  juror  in  order  to  obtain  said 
verdict  or  mistrial."  By  amendment  it  was 
allied  that  the  defendant  approached  the 
attorney  named,  in  the  manner  set  out  in 
said  information,  in  the  county  of  Fulton 
and  dty  of  Atlanta,  Georgia. 

JfMsrs.  Baaaer  ft  Carter  and  King  ft 
ABdersoB,  for  plaintiff  in  error: 

The  Constitutions  together  with  the  act  of 
1833  and  the  adoption  of  the  Code  of  ISSS, 
and  not  the  coiumtm  law,  determine  superior 

urts'  jurisdiction  over  contempt  questions. 

Article  I  of  the  Constitution  of  1801,  un- 
der tbe  head  of  Declaration  of  FundamentaJ 
Principles,  has  the  following:  "The  power 
of  the  courta  to  punish  for  contempts  shall 
be  limited  by  legislative' acts." 

Code  1B63,  i  4908. 

In  the  Constitution  of  IS87  the  above 
words  are  repeated. 

Tbe  Constitution  that  mada  the  court  com- 
manded the  legislature  to  restrict  its  power 
to  punish  for  contempt. 

The  ordinary  signification  shall  be  applied 
to  all  words,  eicept  words  of  art. 

amitk  V.  Halfaore,  0  How.  (Miss.)  000; 
Gibbon*  V.  Ogden,  B  Wheat.  IBS,  S  L.  ed.  08. 

If  the  sentence  of  the  court  in  this  case  be 
correct,  then  the  constitutional  provision 
means  nothing. 

The  statute  says  that  the  "power  of  the 
several  courta  to  Issue  attachments  end  in- 
flict summary  punishment  for  contempt 
shall  extend  to  no  cases  except  the  misbe- 
havior of  any  person  or  persona  in  the  pres- 
ence of  the  court  or  so  near  thereto  as  to  ob- 
struct the  administration  of  justice." 

The  statute  is  restrictive,  and  the  funda- 
mental inherent  Idea  of  restritition  is  the 
taking  of  the  power  away  from  some  point 
once  recognized,  and  fixing  it  within  narrow. 

Baker  v.  Stole.  82  Ga.  770,  4  L.  R.  A.  128, 
9  S.  E.  743;  Barrell  v.  Word,  biOnt.  MS; 
Re  Ruteell,  64  Ga.  e22. 

If  the  statute  under  consideration  is  of 
doubtful  interpretation  it  should  be  con- 
strued in  favor  of  the  defendants,  and  this 
for  two  reasons:  (1)  Because  it  is  a  sum- 
mary proceeding;  (2)  because  it  il  in  the 
nature  of  a  criminal  proceeding. 

Hale  V.  Burton,  Dudley  (Ga.)   100, 

Punishments  for  contempt  are  purely 
criminal,  and  the  rule  of  strict  construction 

Re  Ellerbe.  i  McCrary,  449,  13  Fed.  Rep. 
630;  United  Btatea  *.  Berry,  24  Fed.  Rep. 
783;  Ma3!wa  v.  JiitiM,  11  Nev.  213;  BaloV 
elder  v.  Moore,  42  Cal.  412;  ffydoaJi;  v.  State, 
69  Neb.  297,  80  N.  W.  902;  Ea  parte  Paul- 
son, IS  Ha£.  Reg.  (Pa.)  380,  Fed.  Cas.  No. 
11,3(0;  Ea  parte  Rahinton,  19  Wall.  SIO,  22 
L.  ed.  207;  Ev  parte  Biukirk,  IS  C.  C.  A. 
410,  25  U.  S.  App.  »13,  78  Fed.  Hep.  14;  Ba- 
ker V.  Etate,  82  Ga.  776,  4  L.  R.  A.  128,  » 
6.  E.  743. 


OaoRaiA  ScFsKHB  Coubt. 


Jdi-t, 


Mettrt.  Lewla  W.  TkvBwa  i 

Porter  «1«o  for  plMntiff  in  error 
Ur.  0.  D.  Hill  tor  defendiuit  ii 


■(  Ch.  J.,  deliTorad  the  opinion  of 
ttie  court : 

Informatfon  under  oath  wu  filed  before 
the  judge  of  the  superior  court  of  the  At- 
lanta circuit,  charging  Bradley  and  Looney 
with  oontempt  of  court  The  Bpeciflcationa 
of  the  chargea  nill  be  found  in  the  oCBcisJ  re- 
port. Neither  Bradley  nor  Looney  was  an 
officer  or  juror  of  the  court,  or  connected 
with  the  case  <hi  trial.  Both  filed  demurrers 
on  the  grounds  that  the  facta  set  out  did  not 
■how  that  thejr  were  guilty  of  any  contempt 
of  court;  that  the  allegations  did  not  show 
that  the  contempt,  if  any  waa  committed, 
was  in  the  presence  of  the  court,  or  so  near 
thereto  ae  to  obstruct  the  administration  of 
juatice;  that,  if  the  facts  a.Uq^  were  true, 
they  were  liable  to  be  indicted  for  the  viola- 
tion of  a  criminal  statute.  These  were,  in 
substance,  the  grounds  of  demurrer  argued 
before  this  court.  The  court  overruled  the 
demurrers,  trials  were  bad,  Bradley  and 
Looney  were  adjudged  in  contempt,  and  both 
fines  and  imprisonment  were  imposed.  To 
this  judgment  and  sentence,  and  to  the  over- 
Tulitif;  of  their  demurrers,  Bradley  and  Loo- 
ney excepted.  A  separate  information  was 
filed  against  each,  and  they  were  tried  sepa- 
rately, but  the  cases  were  argued  together 
here,  and  we  will  treat  them  together,  as 
they  present  the  same  questions. 

The  power  to  punish  for  contempts  is  in- 
herent in  every  court  of  justice.  It  is  ab- 
solutely necessary  that  a  court  should  pos- 
sess this  power  in  order  that  it  may  carry  on 
the  administration  of  justice,  and  preserve 
order  and  decorum  in  the  court.  As  far  as 
we  can  ascertain,  this  power  has  existed 
since  courts  were  first  established.  Judge 
Wilmot,  in  1795,  in  a  treatise  upon  the  sub- 
ject, said  he  had  been  unable  to  find  where 
it  was  llret  exercised,  but,  in  his  opinion,  it 
was  as  old  a«  the  courts  themselves.  AU  the 
courts  in  their  decisions,  and  all  the  text 
writers;  lay  down  the  same  doctrine, — that 
this  power  is  neceesary  to  all  courts,  and  is 
inherent  In  them.  It  is  so  well  established 
that  we  deem  it  uunecessary  to  cite  authori- 
ties upon  the  subject.  This  power  being  in- 
herent and  necessary,  can  the  legislature,  by 
defining  what  are  contempts,  limit  the  courts 
to  treating  as  contempts  such  acta  only  aiare 
embraced  in  the  legislative  deQnitionI  In 
the  formation  of  our  government.  Federal 
and  state,  the  three  departments  of  nivem- 
nient  were  in  each  Constitution  ordained  to 
be  separate,  distinct,  and  Independent  of 
each  other.  No  one  of  them  had  any  right 
"ipon  the  power  or  ju- 
r  without  an  exprees 
constitutional  provision  granting  this  right 
or  power.  The  legislature  cannot  take  away, 
restrict,  or  modify  any  of  the  powers  con- 
ferred by  the  Constitution  upon  the  execu- 
tive. Nor  can  the  executive  infringe  upon 
the  powers  of  the  legislature.  Nor  can 
either  the  legislative  or  executive  abridge 
the  powers  conferred  by  the  CousUtution 
W  L.  E.  A, 


ipon  the  coutU,  unless  ezprese  authority  is 
given.  Each  of  these  departments  repre- 
sents the  sovereignty  of  the  people.  Indeed, 
the  executive,  the  l^islature,  and  the  judi- 
ciary are  but  the  servants  and  agents  of  ths 
people.  To  each  department  the  people  have 
given  certain  powers,  and  have  declared  that 
neither  of  the  other  departments  shall  inter- 
fere therewith.  The  people  have  intrusted 
theae  servants  or  agents  with  the  duty  oE 
carrying  out  their  will,  and   for  that  pur- 

Eose,  in  one  of  theae  departments,  they  hare, 
J  uieir  organic  law,  established  certain 
courts.  Among  these  are  the  superior  courts. 
When  these  courts  were  established  by  the 
Constitution,  they  were  established  with  all 
the  rights  and  powers  possessed  by  all  courts 
of  record  prior  to  that  time.  Among  these 
powers  was  that  of  defining  and  punishing 
contampta  of  court,  whether  such  contempts 
were  direct — that  is,  committed  in  the  pres- 
ence of  the  court — or  constructive,  interfer- 
ing indirectly  with  the  administration  of 
justice.  This  power  was  incident  to  the 
court  itself,  and  belonged,  not  to  tiia  judges 
aa  individuals,  but  to  the  court-  The  ooi^ti 
established  by  the  Constitution  were  estab- 
lished by  the  people,  and  r^reaented  the  ma- 
jestyof  ths  people.  Whoever  disobeyed  anor- 
der  of  such  a  o6urt,  or  was  in  contempt  of  its 
proceedings,  or  did  anything  vrhich  tended 
to  impede  or  corrupt  the  adminntration  of 
justice,  committed  a  contempt  against  the 
majesty  of  the  people.  Without  power  and 
ability  to  preserve  order  and  decorum,  to 
preserve  the  purity  of  jury  trial,  and  to  tn- 
force  their  own  orders,  and  the  like,  oourta 
could  not  carry  out  the  wishes  of  the  people. 
The  courts  established  by  the  Constitution 
were  therefore  vested  with  all  these  neces- 
sary powers, — powers  which  were,  at  com- 
mon law,  poasMaed  by  all  courts  of  record. 
Whatever  a  court  of  record  could,  under  the 
common  law,  puniah  as  a  contempt,  these 
courts  had  power  to  deal  with  as  a  contempt. 
Thia  power  came  to  them  as  much  as  did  the 
common  law.  Indeed,  it  is  a  part  of  the 
common  law.  1  Bailey,  Jurisdiction,  J  297. 
When  the  constitutional  convention  estab- 
lished our  courts,  it  vested  in  them  all  the 
power  necessary  to  carry  out  the  purposes 
tor  which  they  were  designed.  Such  a  court, 
established  with  such  powers,  is  not,  in  the 
exercise  of  these  powers,  subject  to  li^sla- 
tive  control.  The  superior  court  is  a  con- 
stitutional court,  eetablished  with  these  pow- 
ers, and  the  Ic^iBlature  has  no  right,  with- 
out express  constitutional  authority,  to 
abridge,  restrict,  or  modify  either  its  juria- 
dietion  or  its  powers.  1  Bailey,  Jurisdic- 
tion, I  397;  Slate  v.  llorriU,  16  Ark.  384; 
Carter  v.  Com.  96  Va,  791,  45  L.  H.  A.  310, 
32  S.  E.  7S0;  Em  partt  Aobtfuon,  IB  Wall. 
SOS,  2fi  L.  ed.  205;  7  Am.  &  Eng.  Enc.  Law. 
2d  ed.  p.  33,  and  cases  cited.  These  points 
were  nmceded  by  the  able  and  learned  coun- 
sel who  argued  these  cases  here,  but  they 
claimed  that  the  Constitution  of  this  state 
had  granted  to  the  legislature  the  express 
power  to  define  what  are  contempts,  to  clasai- 
fy  them,  and  to  take  away  from  the  court* 
jurisdiction  to  punish  a*  oont«nipU  any  act 


lOOO. 


Bkaslbt  t.  Btatb  m  rd.  Bill, 


not  mentioned  in  tha  atatiite,  trhfcb  is  now 
codified  aa  }  4046  of  the  Civil  Code.  Fara- 
gmph  20  of  S  1  of  article  1  of  tbe  Conatitu- 
Uon  of  our  state  (Civil  Code,  g  5717),  in 
the  Bill  of  Rights,  Baya:  "The  povrer  of  the 
courta  to  puniah  for  contempta  ahall  be  lim- 
ited by  l^islative  acta."  We  think  that 
neither  a  literal  nor  a  liberal  construction 
of  this  paragraph  can  make  it  mean  what 
oounael  for  the  plaintiffs  in  error  insisted 
it  did  meftQ.  The  word  "power,"  used  in 
thia  connection,  and  a«  applied  to  courta, 
meana  "the  right,  abilitf,  or  faculty  of  doing 
something."  Bouvier,  I^w  Diet.  2d  ed.  title 
Power.  It  ia  "the  ability  to  act,  regarded 
as  latent  or  inherent;  the  faculty  of  doing 
or  performing  something ;  capacity  for  action 
or  perform  an  ce."  Webster.  The  word  "pun- 
ish ia  defined  by  Webster  to  mean  "to  im- 
pose a  penalty  upon;  to  afflict  with  pain, 
loss,  or  Buffering  for  a  crime  or  fault;  .  .  . 
to  inflict  a  penally  tor  (an  offense)  upon  the 
offender ;"  and  by  Anderson,  "to  impose  a 
penalty  for  the  commission  of  a  crime."  Uiv- 
iug  to  these  two  words  their  ordinary  and 
usual  meaning,  the  paragraph  would  read  a« 
follows;  "The  right  or  authority  of  the 
courts  to  impose  penalties  or  Inflict  punish- 
ment for  contempts  shall  be  restricted  by 
legislative  acts."  If  the  framera  of  the  Con- 
stitution bad  desired  that  the  legislature 
should  classify  and  deflne  contempts  of 
court,  they  would  certainly  have  put  in  this 
paragraph,  or  in  some  other,  words  express- 
ly giving  the  legislature  power  to  do  so.  Had 
they  said  that  tbe  legialaturs  ahould  have 
power  to  define  what  are  contempts,  there 
could  be  no  possible  doubt  upon  the  subject. 
Many  illustrations  could  be  given  of  where 
Constitutions  give  to  the  legislature  power 
to  define  ofl'ensea  and  to  fix  the  punishment 
for  the  same,  but  we  think  that  nothing  of 
the  sort,  in  regard  to  contempts,  is  contained 
in  our  Constitution.  Where  a  court  is  eatab- 
lished  by  the  Constitution,  It  is  given  all 
the  powers  usually  possessed  by  all  courts, 
and  wa  will  not  conatrue  another  provision 
of  the  Constitution  so  as  to  take  away  from 
the  court  a  power  which  la  essential  to  its 
preservation,  and  to  its  accompllsbment  of 
the  purposes  for  which  it  is  created,  unleaa 
conatrained  to  do  so  by  ezpresa  words  or  nec- 
essary implication. 

The  power  to  limit  the  punlahment  of  con- 
tempts was  first  given  the  legislature  by  the 
Constitution  of  1801.  The  chairman  of  the 
oommitlee  on  the  revision  of  the  Constitu- 
tion in  that  convention  was  T.  R.  R.  Cobb, 
who,  in  my  opinion,  was  the  greatest  lawyer 
thia  state  has  ever  produced,  and  who  had, 
I  think,  no  superior  In  any  other  state.  His 
codification  of  the  common  law,  of  equitable 
prineiplea,  of  the  statutes  of  this  state,  and 
of  the  decisions  of  this  court  wilt  stand  aa  a 
monument  to  his  great  learning,  research, 
aind  ability  aa  long  aa  our  system  of  laws 
prerails.  Being  chairman  of  the  committee 
which  reported  the  Constitution  of  1861,  he 
doubtJeaa  drafted  the  paragraph  now  under 
£0  L.  R.  A. 


consideration.  He  was  not  only  a  great  law- 
yer, but  a  scholar  as  well,  and  must  certain- 
ly have  known  the  meaning  of  the  worda 
used,  and  what  would  be  their  effect,  and 
must  have  used  them  with  reference  to  their 
ordinary  meaning,  as  defined  by  lexicograph- 
ers. Taking  these  words  in  this  sense,  it  is 
clear  to  us  that  the  only  power  given  to  the 
legislature  was  the  power  to  fix  the  limit  of 
the  punishment  which  the  courts  could  in- 
flict for  contempta.  Before  that  time,  courta 
were  not  restricted,  in  punishing  contempts, 
to  any  certain  sumi  or  to  any  certAin  period 
of  Imprlsonineut.  Knowing  the  fallibility 
of  human  nature,  and  perhaps,  believing, 
from  bis  experience  and  practice  in  the 
courts,  that  a  judge  sometimes  took  a  con- 
tempt as  personal,  rather  than  aa  a  contempt 
of  his  authority  or  office,  and  punished  it  too 
severely,  and  knowing,  also,  that  tbe  legla- 
latare  would  have  no  power,  without  a  con- 
stitutional provision,  to  control  the  judge  in 
thia  matter,  Mr.  Cobb  doubtleas  inserted  this 
provision  in  order  to  give  the  legislature 
power  to  restrict  and  limit  the  amount  or 
quantum  of  punishment  which  could  be  in- 
flicted. We  are  strengthened  in  this  view  by 
certain  provisions  inserted  by  Mr.  Cobb  in 
his  codification  of  the  laws  of  the  state. 
From  a  diligent  search  of  the  statutes  in 
force  prior  to  1861,  we  can  And  no  act  of  the 
legislature  which  attempted  to  restrict  tha 
amount  of  punishment  to  be  Imposed  for  con- 
tempta of  court,  the  only  hint  at  it  being  in 
the  judieiary  act  of  1T99,  which  preacribad 
tbe  practice  in  summoning  jurors,  and  de- 
clared they  should  be  fined  $300  for  nonap- 
pearance. When  Mr.  Cobb  came  to  codify 
the  laws  of  the  state,  he  knew  that  there 
was  no  act  limiting  the  punishment  for  con- 
tempt, and  we  first  find  a  limitation  upon 
the  amount  of  such  punishment  in  the  Code 
of  1863.  In  that  Code  were  sections  limit' 
ing  the  amount  of  punishment  for  contempta 
in  the  supreme  and  superior  courts  and 
courta  of  ordinary.  These  sections  were 
doubtless  inserted  by  him  to  carry  out  the 
provisions  of  the  paragraph  of  the  bill  of 
rights  quoted  above.  They  limit  the  punish- 
ment for  contompt  by  prescribing  the  maxi- 
mum of  fine  or  Imprisonment  which  could 
be  imposed.  They  apparently  show  Mr. 
Cobb's  construction  of  the  constitutional  pro- 
vision, and  they  have  been  adopted  and  in- 
corporated in  all  succeeding  Codes  of  thia 
state. 

If  these  views  are  correct,  It  follows,  aa  » 
neccBsary  consequence,  that  constitutional 
courts  are  not,  In  dealing  vrith  contempts, 
restricted  exclusively  to  the  acts  specified 
in  S  4048  of  the  Civil  Code,  and  that  tha 
legislature  had  no  power,  so  far  as  these 
courts  were  concerned,  to  take  away  the  in- 
herent power  to  punish  for  contempt.  Such 
a  court  may  still  "go  beyond  the  provisions 
of  the  statute  in  order  to  preaerve  and  en- 
force ito  constitutional  powers  by  treating 
as  oontempt  acts  which  may  clearly  invade 
them."     fiis.palje.  Contempt,  |  11.     Tamper- 
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ing  with  a  Juroi  or  officer  of  oouit,  oonnpt- 
iDg  or  attempting  to  corrupt  him,  bribing  or 
attempting  to  bribe  him,  are  held  b7  all 
courts  to  be  contempts.  Not  doe*  It  make 
an]'  differeace  that  the  same  act  ie  indictable 
under  the  penal  laws  of  the  state.  On  this 
subject,  Judge  S^mour  D.  Tbompson,  in  an 
admirable  article  in  5  Crim.  L.  Mag.  eaya 
(p.  16S} :  "The  power  of  the  courts  in  this 
T^ard  being  founded  in  the  principle  of  self- 
preservation,  it  does  not  at  all  go  to  deprive 
them  of  it  that  the  law  has  provided  some 
other  mode  for  punishing  the  offender.  It 
is  quite  immaterial  that  the  offense  is  in- 
dietable,  Oourte  are  not  obliged  to  trust  the 
preservation  of  their  dignity  and  authority 
to  such  weak  agencies  as  information,  in- 
'dictment,  and  trial  by  jury,  it  may  be  before 
some  other  tribunal,  where  the  suoeesi  of 
the  prosecution  and  the  conviction  of  the 
offender  may  depend  upon  the  leal  of  a  pros- 
ecuting witness,  of  the  state's  attorn^,  or 
upon  circumstances  purely  accidental.  Be- 
sides, the  exigencies  may  not  admit  of  so 
tardy  a  remedy."  Bee  the  authorities  cited 
In  the  footnote,  and  see,  also,  2  Bishop,  New 
Crim.  I«w,  {  264.  On  the  general  subject 
«f  contempts  and  the  power  of  the  legisla- 
ture to  regulate  their  punishment,  see  an 
admirable  treatise  by  Judge  Bailey  in  his 
work  on  Jurisdirtion  (vol.  1,  fS  287  et  feq.). 
In  the  argument  of  this  case,  counsel  cited 
many  decisions  of  the  United  States  courts 
construing  the  act  of  Congress  of  March, 
1831,  of  which  section  4046  of  our  Code  is 
substantially  a  copy.  These  decisions  sim- 
ply hold  that  the  ciriuit  and  district  courts, 
being  tJie  mere  creatures  of  Congress,  are 
bound  by  the  act  of  Congress  defining  what 
contempts  shall  be  punishable.  Judge  Field, 
in  Ett  parte  BoHnion,  IB  Wall.  605,  22  L. 
ed.  206,  puts  his  decision  on  that  ground, 
and  virtually  holds  that  the  Supreme  Court 
of  the  United  States,  being  a  constitutional 
court,  would  not  be  bound  by  the  act.  Bo, 
while  in  this  state  courts  created  by  the  leg- 
islature are  bound  by  !  4(M6  of  the  Civil 
Code,  our  superior  courts,  being  created  by 
the  Constitution,  and  having  the  inherent 
power  to  decide  what  are  contempts  and  to 
punish  for  contempts,  cannot  be  controlled 
in  this  reepeet  by  the  l^slature.  The  lat- 
ter has  no  more  power  to  abridge,  restrict, 
or  modify  the  jurisdiction  of  the  superior 
courts  over  contempts  than  it  has  to  abridge 
their  jurisdiction  over  matters  conferred 
upon  them  exclusively  by  the  Constitution, 
■uch  as  the  trial  of  title  ta  land  and  the  like. 
The  constitutional  provision  giving  the  leg- 
islature power  to  limit  the  power  to  punish 
for  contempts  does  not  authorize  it  to  de- 
fine or  cUssify  contempts,  but  only  to  fix 
the  maximi^ra  amount  of  punishment  to  be 
imposed  after  the  contempt  has  been  ad- 
judicated. 

Judgment  in  eaeh  ease  affirmed. 


Georgia  A.  CASSIN  et  oL,  by   Nest   Friend 

(lU  0>-  STS.) 

■An  aellOB  for  tbe  hoialelde  ot  ■  kai- 
band  or  fatber.  alleged  to  have  bwn  ora- 
■loned  l>r  a  pbjslcaJ  Injury,  !■  not  malntiln- 
abte  wben  it  appears  that  he,  while  In  life, 
TOluntarilj  settled  with  tha  wronxdoer  tbei«- 
tor.  and  discharged  the  latter  from  all  11a- 
blilt;  (or  tha  damacea  resulting  tberetroo. 

(Oobb  and  LeicU,  JJ.,  dlMmt.) 

(August  9,  1900.) 

ERROR  to  the  City  Court  of  AtlanU  ta 
review  a  judgment  in  favor  of  plaintiffs 
in  an  action  to  recover  damacea  for  the  al- 
lied n^ligent  killing  of  plaintiff's  father. 
Averted. 
The  facte  are  stated  in  the  opinions. 
ileaart.  Soraey,  XIreirater,  ft  Howell 
and  Artlinr  Heirmam,  for  plaintiff  in  ei- 


sult,  by  the  party  injured. 

If  the  ruling  was  correct  the  question  ot 
contributory  negligence,  either  in  bar  or  ia 
mitigation  of  damages,  would  be  excluded, 
just  ea  in  the  suit  of  a  tender  child  the  qnea- 
tion  of  contributory  negligence  ie  excluded. 

The  supreme  court  has  always  held  that 
the  contributory  n^ligence  of  the  deceased 
would  bar  or  diminish  recovery. 

BeiT}/  V.  Northeaitem  B.  Co.  72  Ga.  137; 
aenlTol  R.  A  Bkg.  Co.  v.  Brantley,  93  Ga. 
259,  20  S.  E.  9S. 

The  suit  at  bar  reeeivea  its  vitality  fnnn 
the  statutes  of  the  state,  enacted  by  our  leg- 
islature. 

The  supreme  court  has  under  our  statnta 
made  the  widow  or  children  the  sufaatituted 
plaintiff  for  the  injured  party. 

There  must  have  been  a  ripe  and  suable 
cause  of  action  in  the  husband  or  father 
which  was  cut  off  by  his  death,  in  order  that 
his  widow  or  children  might  maintain  the  ao- 
tion  for  bis  death. 

irooon  d  W.  B.  Co.  V.  Jolmaon,  38  Oa. 
409;  David  v.  Soathvieatem  R.  Co.  41  Ga. 
223 ;  Bendricks  v.  Western  d  A..  R.  Co.  52 
Ga.  487 ;  Western  d  A.  R.  Co.  v.  Strong,  52 
Ga.  161;  Atlanta  £  R.  Air  Line  R.  Co.  v. 
±yeri,  53  Ga.  IS;  Soathaettem  R.  Co.  V. 
Johtieon,  00  Ga.  6Q7 ;  Central  B.  d  Bkg.  Co. 
V.  Roac/t,  64  Ga.  635;  Berry  v.  Northeattem 
R.  Co.  72  Ga.  137. 


•Heednote  b; 


Cta.  J. 


Note. — That  the  staCntorT  right  of  actloD 
for  death  gives  the  benefltlar;  no  rlRht  Ifaat 
the  deceased.  If  itlll  living,  could  not  asarrt, 
see  Hughes  v.  Auburn  (N.  T.)  46  L.  K.  A.  ttSB. 

As  to  effect  of  release  bj  Injured  parly  to  pre- 
vent rlgbt  of  action  after  bis  death  lor  Injuries 
irhlcb  caused  his  death,  see  note  to  Lonlsrllle 
i  N.  R.  Co.  V.  McElwaln  (Kj.)  84  L.  B.  A.  TSS, 
and  Hill  V.  Fenuarlvanla  B.  Ce.  tFa.)  U  !• 
B.  A.  166. 


;,Coen^lc 


1900. 
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This  right  of  action  was  not  intended  aa 
«  penalty,  but  Wfta  intended  to  be  remedial, 
«nd  to  provide  a  cause  of  action  to  enforce 
the  payment  of  damages  for  an  injury  which 
death  prevented  the  injured  party  himself 
from  securing. 

Augusta  H.  Co.  v.  Qlover,  62  Qa.  132,  18 
8.  E.  406  i  Central  R.  &  Bkg.  Co.  t.  BrantUy, 
-93  Ga.  2S8,  20  S.  E.  08;  Blade  y.  Middle 
■Georgia  £  A.  R.  Co.  104  Ga.  SBl,  31  S.  E.  404. 

A  person,  not  an  employee,  could  by  con- 
"tract  release  another,  for  a  valuajile  consid- 
eration, from  the  result  of  poBsit>le  negligence 
tiot  criminal,  and  such  release  would  bar  a 
•uit  by  hia  widow. 

Western  <£  A.  R.  Oa.  v.  Bisliop,  SO  Ga.  405 ; 
WeMterrv  d  A.  R.  Co.  v.  Strong,  62  Go.  401 ; 
<3aIIoia)V  v.  Western  A  A.  R.Co.  67  Ga.  512; 
Cook  T.  Western  d  A.  B.  Co.  72  Ga.  48 ;  Fal- 
lon Bag  A  Cotton  Milli  t.  Wilton,  80  Ga. 
318,  16  S.  E.  322. 

The  original  cause  of  action  has  been 
wiped  out  by  the  satisfaction  between  the 
partiee.  When  the  injured  person  died 
there  was  in  him  no  ripe,  suitable  cause  of 
kction.  Hii  widow  and  children  do  not  Buf- 
fer, and  they  cannot  complain. 

Read  t.  Great  Eastern  R.  Co.  L.  R,  3  Q. 
B.  56S;  Littlewioad  t.  Neui  York,  BS  N.  Y.  24. 
42  Am.  Rep.  271;  Becht  v.  OMo  i  U.  B.  Co. 
132  Ind.  607,  32  N.  E.  302;  Haigh  y.  Aoyat 
Mail  Steam  Packet  Co.  G2  L.  J.  Q.  B.  N.  S. 
39C,  640;  Price  v.  Riehniond  A  D.  R.  Co.  33 
S,  C.  Sae,  12  B.  E.  413;  Davis  v.  8t.  Louie, 
I.  M.  <£  8.  a.  Co.  63  Ark.  117,  7  L.  R.  A.  283, 
13  S.  W.  SOI ;  Legg  v.  Britton,  64  Vt.  652,  24 
Atl.  1016;  Ploof  T.  Burlington  Traotion  Co. 
70  Vt.  609,  «  L.  R.  A.  108,  41  Atl.  1017; 
£ireh  V.  Pittsburg,  C.  C.  A  St.  L.  R.  Co.  165 
Pa.  339,  30  Atl.  826;  Bolor  Rtsf.  Co.  t.  EU 
iiott,  15  Ohio  C.  C.  631. 

Messrs.  Arnold  ft  Arnold,  for  defend- 
In  Georgia  a  negligent  homicide  in  the  in- 
•tancee  named  by  tiie  statute  gives  a  right  of 
Action  to  certain  designated  persons. 

Code,  S  382S. 

The  statute  giTes  an  independent  right  of 
action  to  Uie  persons  designated,  which  for 
the  first  time  comes  into  existence  with  the 

Western  rf  A.  R.  Co.  t.  Base,  104  Ga.  390, 
30  S.  E.  874 ;  LouisDilU,  E.  &  St.  L.  R.  Co.  y. 
Clarke,  152  U.  S.  230,  38  L.  ed.  422,  14  Bup. 
Ct.  Rep.  679;  Jefferson  R.  Co.  v.  Swayne, 
26  Ind.  479. 

There  are  many  instances  in  the  booliB 
where  an  injury  to  one  person  gives  rise  to 
'more  than  one  cause  of  action,  and  each 
«ause  of  action  is  separate  and  independent, 
.ajtd  may  be  the  subject-matter  of  a  separate 
■Kccord  and  satisfaction. 

1  Jaggard,  Torts,  p.  312;  International  <{ 
■ft.  y.  R.  Co.  V.  fltnaie,  82  Tei.  823,  IB  8. 
W.  681  i  Borgan  t.  Paoifio  Millt,  158  Moss. 
402,  33  N.  E.  681 ;  Schouler,  Dom.  Rel.  p.  77. 

If CMT*.  Br>r  ft  Arnold  also  for  defend- 

SlniBou,  Ch.  J.,  delivered  the  opinion  ol 
the  court: 

George  Cusln  wM  injuKd  by  the  plaintiff 
SOL.R.  A. 


in  error  May  6,  1892.     He  insUtuted  suit, 

and  while  the  action  was  pending  the  com- 
pany paid  him  92,600,  taking  a  receipt  stat- 
ing that  it  was  "in  full  settlement  of  my  ac- 
tion against  said  company  now  pending  in 
the  city  court  of  Atlanta,  and  also  in  full 
settlement  of  all  and  any  claim  for  damages 
on  my  part  arising  out  of  the  injury  re- 
ceived hy  me  on  or  about  May  6th,  1692." 
More  than  five  years  after  the  injury.  Cas- 
ein died,  and  his  widow  thereupon  brought 
suit  against  the  company  for  his  homicide, 
alleging  that  his  death  was  caused  by  tJio 
injury  negligently  inflicted  by  the  company. 
She,  too,  died,  and  the  suit  was  then  contin- 
ued in  the  name  of  the  children.  The  evi- 
dence as  to  the  cause  of  the  death  of  Caasin 
was  conflicting;  one  physician  testifying 
that  it  was  due  to  apoplexy,  superinduced 
by  Caaain's  habit  of  body,  and  ^eat  mental 
distress,  caused  by  domestic  sfQictions.  An- 
other physician  testitied  that  it  was  caused 
by  the  blow  from  the  fall  of  the  telephone 
cable.  The  company  olfered  in  evidence  the 
receipt  given  by  Cassin  in  settlement  of  the 
damages,  and  the  court  excluded  it. 

The  t^hntcal  rule  of  the  common  law,  pre- 
venting a  wife  or  child  from  recovering  dam- 
ages for  the  death  of  a  husband  or  father. 


would  give  a  cause  of  action  against  "the 
person  who  would  have  been  liable  if  death 
had  not  ensued,"  and  in  1846  was  passed 
Lord  Campbell's  act, — the  first  of  a  series 
of  acta  giving  such  remedy.  At  the  present 
time  like  statutes  exist  in  nearly  all  of  the 
states  of  the  Union,  and  none  more  liberailj 
protect  the  rights  of  the  wife  and  children 
than  does  that  in  Georgia.  In  many  of  the 
states,  while  there  is  no  limit  to  the  amount 
of  damages  recoverable  for  personal  injury, 
there  is  a  limit  in  case  of  death;  some  pro- 
viding that  the  verdict,  in  case  of  death, 
shall  not  exceed  $5,000,  and  some  that  it 
shall  not  exceed  S10,000.  In  others,  while 
there  is  no  statutory  limit  to  the  amount  of 
the  verdict,  the  widow  or  children  are  only 
entitled  to  recover  the  "pecuniary  value"  to 
them  of  the  fatber  or  husband,  and  in  arriv- 
ing at  this  pecuniary  value  the  jury  must 
consider  and  deduct  at  least  what  he  would 
have  spent  on  himself.  But  so  liberal  to 
the  wife  and  children  are  the  provisions  of 
our  law,  that,  when  the  facts  show  that  the 
defendant  is  liable  for  the  death  of  the  hus- 
band or  father,  the  jury's  verdict  is  for  the 
"full  value  of  the  life  of  the  deceased,  with- 
out deduction  for  his  necesBair  and  personal 
expenses,"— a  provision  which,  "to  say  the 
least,  is  a  harsh  rule,  and  must  be  strictly 
construed."  Smith  v.  Baloher,  102  Oa.  160, 
20  S.  E.  163.  The  proposition  relied  on  by 
defendants  In  error,  if  correct,  exactly 
doubles  the  operation  of  a  statute  which  has 
already  gone  a  bowshot  lieyond  that  of  any 
other  state;  for  it  is  daimed  that  this  act 
gives  the  widow  the  full  value  of  the  Ufa 
of  the  huahand,  even  though  he  in  his  life- 
time had  received  from  the  defendant  com- 
pensation for  the  injury  inflicted,  and  that 
evidence  of  the  release  cannot  be  introduced. 


Oeorsia  Sdpbsme  Coukt. 
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«itber  u  a  bar  to  ber  recoTery,  or  to  be  eon- 
aidered  by  the  jury  in  reducing  th*  amount 
of  the  Terdict.  A  decisioD  which  would  ftu- 
nounce,  to  persons  who  have  settled  with 
partiee  injured,  that  the  Bettlemetit,  instead 
of  being  in  full,  w&b  only  partial;  that,  if 
death  ensues  bb  a  result  of  the  injury,  they 
must  pay  again,  and  this  time  the  full  value 
of  the  life  of  the  deceased, — will  be  justly 
regarded  ae  a  great  hardship,  and  it  will 
oome  to  the  widow  and  children,  not  aa  the 

frant  of  a  right  heretofoTe  unjuetly  with- 
eld,  but  as  a  second  payment  of  a  claim  al- 
ready satisGed. 

Examining  the  dedsiDni  in  England  un- 
der Lord  Campbell's  act,  and  the  deciBions 
under  similar  statutes  enacted  hy  the  vari' 
ous  states  in  the  Union,  we  find  that  some- 
times the  right  of  action  is  Tested  in  the 
injured  party,  and  survives  to  bis  personal 
representatives  or  family.  Sometimes  a 
eause  of  action  for  the  death  is  given  to  the 

Crsonal  representatives,  who  sue  for  the 
neBt  of  his  estate,  or  sometimes  for  the 
beneflt  of  persons  who  are  dependent  on  bim. 
Id  such  cases  the  personal  representative  Is 
trustee  for  these  beneficiaries,  and  not  tor 
the  estate.  In  otjier  cases  the  widow  or 
ehildreiL  are  given  directly  t^e  right  of  ac- 
tion for  the  death  of  the  husband.  But 
these  differences  are  all  incidental.  Tiffany, 
Death  by  Wrongful  Act,  9  24.  Each  of  these 
■tetutes  bad  the  same  purpose  as  our  own. 
Differing  as  to  details,  they  are  all  intend- 
ed to  give  the  personal  representatiTes,  or 
the  members  of  the  family,  or  whomsoever 
the  plaintilT  might  be,  a  right  to  recover 
against  "the  person  who  would  have  been 
liable  if  death  bad  not  ensued."  In  Little- 
■  wood  V.  New  York,  89  N.  Y.  24,  42  Am.  Rep. 
S71,  the  court  bad  under  consideration  an 
act  giving  the  personal  representative  a 
cause  of  action  for  death,  and  said:     "The 


.  .  .  The  entire  gist  of  the  first  section 
b  that  the  wrongdoer  shall  be  liable  to  an 
action  for  damages  notwithstanding  the 
death  of  the  person  injured.  ...  It 
does  not  provide  that  the  wrongdoer  shall 
be     liable     notwithstanding     .      .  any 

other  defense  he  might  have  had  at  the  time 
of  the  death,  but  merely  that  the  death  of 
the  party  injured  shall  not  free  him  from 
liability,  showing  that  this  is  the  point  at 
which  the  statute  is  aimed."  Most  of  these 
■tatutes  are  absolutely  silent  as  to  the  ef- 
fect of  settlements  made  by  the  husband  in 
his  lifetime,  and  yet  notwithstanding  this 
■ilence  the  oourts  have  generally  hrid  that 
such  settlement  was  a  bar  to  anotber  suit 
against  the  same  party,  as  the  act  was  not 
Intended  to  "give  two  actions  for  a  single 
injury."  Sawyer  v.  ferry,  88  Me,  42,  33 
Atl.  660.  Some  of  these  decisions  had  been 
rendered  before  our  act  of  1887,  and  are  fair- 
ly to  be  presumed  to  bave  been  within  the 
knowledge  of  the  legislature  when  revising 
the  law  on  the  subject  of  death  by  wrongful 
act.  If  that  body  had  intended  to  change 
this  well-known  construction  as  to  the  effect 
«I  settlement,  It  would  have  said  so,  Ita  ai- 
ML.B.A. 


]enc«  is  to  be  takoi  aa  more  indicative  of 
approving  than  disapproving  this  line  of 
cases.  For  many  years  the  court  has  per- 
mitted a  widow,  and,  if  do  widow,  the  chil- 
dren, to  recover  for  the  homicide  of  the  bus- 
band  or  father.  During  that  period  hun- 
dreda  of  instances  have  occurred  in  which 
the  husband  was  injured,  and  has  receiTed 
compensation  tfaerefor.  In  the  very  natur* 
of  things,  many  of  these  physical  injuries 
impaired  health,  and  probably  haateoed 
death,  and  yet  no  suit  therefor  has  until 
within  recent  ;ears  been  brought  by  tbo 
widow  of  such  person.  Evidently,  by  tho 
common  understanding   of   the   community, 

Eayment  to  the  husband — accord  and  satis- 
u:tion  between  him  and  the  defendant — 
was  regarded  as  a  settlement  of  all  liabil- 
ity growing  out  of  the  negligent  acL  Sctt 
Lubrano'a  Gate,  19  R.  I.  129,  34  L.  R.  A. 
707,  32  Atl.  207.  We  feel  safe  in  saying 
that  many  adjustments  have  been  made  upon, 
this  idea  which  would  not  otherwise  bave 
been  made,  and  that  giving  to  the  statute 
the  effect  now  insisted  upon  would  not  only 
be  a  great  hardship  upon  defendants  who, 
relying  and  acting  upon  the  heretofore  gen- 
erally accepted  view  of  the  law,  have  paid 
their  money  and  bought  their  peace,  but  it 
would  be  giving  to  widows  something  which 
they  did  not  expect,  where  a  settlement  had 
been  made  by  the  head  of  the  family. 

But  it  is  said  that  no  decision  Uiat  a 
release  by  the  husband  bars  a  subsequmt 
suit  by  or  for  the  wife  is  of  any  value  i» 
this  ease,  unless  it  was  rendered  by  a  court 
which  holds  that  the  survival  and  death  acts 
create  new  and  distinct  causes  of  acl^on. 
This,  therefore,  must  be  borne  in  mind  ia 
eatimatirg  the  weight  of  the  authorities  cit- 
ed. In  reading  them  with  this  prominently 
in  view,  it  is  remarkable  to  note  the  various 
expressions  used  in  the  effort  to  define  Uia 
relation  which  the  action  by  or  for  the 
widow  bears  to  the  action  in  favor  of  thv 
injured  husband.  Some — in  fact,  all, — of 
the  courts  may  be  said  to  call  it  a  "new 
cause  of  action,"  as  in  Wettem  d  A.  R.  Co, 
V.  Bats,  104  Ga.  390.  30  8.  E.  874.  Som« 
call  it  a  "new,  but  not  an  independent,  causa 
of  action."  Cooley,  Torts,  2Q4,  speaks  of  it 
as  an  "enlargement"  or  "continuation." 
Some  call  it  a  "new  remedy."  Others  hold 
that  there  is  one  cause  of  action,  and,  if 
this  is  not  extinguishod  during  the  life  of 
the  injured  party,  it  ourvives,  and  may  be- 
come two  causes  of  action.  Others  say: 
"The  cause  of  action  for  the  homicide  i* 
contingent  on  the  death  of  the  injured  party 
without  having  satisfied  his  claim  for  dam- 
ages." But,  notwithstanding  this  variety 
of  expressions,  tber«  is  substantial  unity  ia 
holding  that  a  release  by  the  husband  bars 
the  wife;  this  view  being  taken  even  hy 
those  courts  which  insist  most  strongly  thafc 
the  two  acts  creaU  two  causes  of  action,  and 
by  courts,  also,  which  rule  that  concurrent 
suits  may  b«  maintained.  However  new  it 
may  be.  In  the  very  nature  ol  thinn  it  nn- 
not  be  independent.  It  ia  iDherently  rooted 
and  grounded  in  the  injury  to  the  bnabaad. 
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It  growl  ont  of.  It,  tnd  U  a  part  of  tt,  hw- 
iug  mJmoBt  complete  identity  of  BubBtance, 
and  subject  to  the  ume  defenaei.  More 
than  a  doien  courts  have  directlr  pawed 
upon  the  effect  of  a  leleaae  by  the  husband, 
and  all  except  those  of  MoBsachusetts  and 
Kentucky  bave  held  tbat  it  bars  a  suit  after 
hit  death.  Com.  y.  Boston  i  L.  R.  Corp. 
134  Mass.  211 ;  Com.  1.  Vermont  £  M.  R.  Co. 
108  Mass.  7,  11  Am.  Rep.  301;  Donahue  t. 
DrexUr,  82  Ky.  157,  58  Am.  Rep,  886; 
Louiaville  i  H.  B.  Co,  t.  McEiwain,  98  Ky. 
700,  34  L.  R.  A.  788,  34  S.  W.  236;  lAttU- 
vjood  V.  iVeio  York,  89  N.  Y.  24,  42  Am.  Rep. 
271;  Legg  v.  Bntton,  64  Vt.  652,  24  Atl. 
1016;  Hill  T.  Pennsyloania  A.  Co.  178  Fa. 
223,  35  L.  R.  A.  196,  35  Atl.  997 ;  Heohfi 
Ca»e,  132  Ind.  607,  32  N.  B.  302;  Fowlkea 
T.  Nashxille  i  D.  R.  Co.  9  Heiak.  829;  Eolr- 
ton  V.  Daly,  106  111.  131;  Price  T.  Richmond 
d  D.  R.  Co.  33  S.  C.  650,  12  S.  E.  414;  Walk- 
erton  v.  Erdman,  23  Can.  S.  C.  352;  Read  v. 
Great  Eastern  B.  Co.  L.  R.  3  Q.  B.  665,  de- 
cided in  18GS,  and  other  English  cases.  To 
which  may  be  added  the  positire  dicta  ia 
the  Swtftland  Ctue,  117  Mich.  320,  43  L.  R. 
A.  508,  75  N.  W.  1068,  J078,  both  in  tie  con- 
curring opinion  of  Long,  J.,  and  in  the  dit- 
aenttng  opinion  of  Hooker  and  Montgomery, 
JJ..  and  the  equally  positive  statement  of  the 
supreme  court  of  Wisconsin  in  Srovnt  t. 
Chicago  d  y.  W.  B.  Co.  102  Wis.  137,  44 
L.  E.  A.  E79,  77  N.  W.  748,  78  N.  W.  773. 
The  right  of  the  plaintiff  to  recover  iu 
■this  case  notwithstanding  the  release  is  said 
to  grow  out  of  the  language  of  our  statutes, 
creating  two  causes  of  action, — one  for  the 
injury,  and  the  other  for  the  homicide, — and 
tbat  a  settlement  of  one  is  not  a  settlement 
«f  the  other;  it  being  urged  that  tie  sur- 
vival act  of  18SS  (Civil  Code,  |  3825),  when 
construed  in  connection  with  the  death  act 
(Civil  Code,  )  3828),  logically  supports  the 
theory  that  the  two  suits  may  proceed  con- 
currently, and  that  a  recovery  for  the  injui^ 
would  not  he  a  bar  to  a  recovery  for  the 
death.  And  Vicktburg  d  M.  R.  Co.  v.  Phil- 
(tp«,  64  Miss.  893,  2  So.  637,  and  Davia  v. 
Bt.  Louit,  I.  M.  d  B.  B.  Co.  63  Ark.  117,  7 
L.  R.  A.  283,  13  S.  W.  801,  which  are  relied 
on,  certainly  sustain  the  proposition  that 
"concurrent  suits  may  be  maintained."  But 
the  right  to  maintain  concurrent  suits  is 
not  involved  in  this  case.  What  we  are  to 
determine  is  the  effect  of  «  release.  The 
two  queatinns  ara  not  identical.  If  the  ef- 
fect of  a  release  is  to  destroy  the  vital  prin- 
ciple of  the  cause  of  action,  neither  single 
nor  concurrent  suits  can  spring  therefrom. 
If,  however,  no  release  has  been  signed,  and 
the  injured  party  dies,  leaving  in  force  a 
live  cause  of  action,  there  might  arise  the 
question  whether  from  this  living  germ  only 
one  suit,  or  concurrent  suits,  could  spring. 
If  a  release  wipes  out  the  wrong  done  by  the 
defendant,  and  makes  it  as  though  no  in- 
jury had  been  suffered,  then  upon  the  death 
of  the  injured  party  there  would  be  no  cause 
of  action,  just  as  though  there  had  been  no 
injury;  and  it  would  not  be  a  ques- 
tion as  to  the  right  to  maintain  two  concur- 
rent suiU,  but  as  to  the  right  to  maintain 
fiOL>.R.A. 


any  suit  at  all.  It  is  perhaps  Improper  to 
consider  the  act  of  1889  (Civil  Code,  g  3825) 
as  strictly  a  survival  statute,  for  it  does  not 
create  or  preserve  a  cause  of  action,  as  such, 
though  it  does  preserve  pending  suits.  It  is 
not  so  much  a  survival  statute  as  one  to  pre- 
vent the  abatement  of  cases  actually  in 
court;  for,  if  the  injured  party  dies  before 
bringing  suit,  his  administrator  could  not 
institute  an  action  for  the  pain,  suffering, 
and  diminished  capacity  to  labor,  as  was  ex- 
pressly held  in  Fraxier  f.  Ueoryia  R.  d  Bkg. 
R.  Co.  101  Ga.  79,  26  S.  E.  662.  The  act  of 
1869  is  by  no  means  so  broad  as  the  sur- 
vival statutes  of  some  of  the  other  states, 
which  do  preserve  tiie  cause  of  action  for 
an  injury,  whether  a  suit  had  been  brought 
thereon,  or  not,  in  the  lifetime  of  the  injured 
party.  But,  even  If  we  treat  the  act  of  1889 
as  being  a  survival  statute,  in  the  fullest 
sense,  and  then  undertake  to  discuss  the 
right  to  maintain  concurrent  suits,  wo 
would  be  no  nearer  a  solution  of  the  difTi- 
eulty,  BO  far  as  the  authorities  are  con- 
cerned; for  it  will  appear  the  courts  have 
been  frequently  called  on  to  determine  what 
effect  the  survival  act  has  upon  the  death 
act,  and  vice  versa, — whether  the  remedy 
under  one  is  exclusive,  or  whether  the  two 
acts  confer  two  remedies,  with  the  right  to 
maintain  concurrent  actions.  The  cases  are 
more  in  conflict  than  those  which  pass  upon 
the  effect  of  a  release, — at  any  rat«,  are  far 
more  evenly  balanced.  Some  of  them  bold 
that  under  the  survival  act  and  the  death 
act  "two  separate  alid  distinct  causes  of  ac- 
tion are  created,  which  may  coexist,  but  hav« 
no  connection,  and  that  these  two  actions 
may  he  prosecuted  concurrently."  This  view 
ia  forcibly  presented  in  Veedham  v.  Grand 
Trunk  R.  Co.  38  Vt.  2D4,— a  view  which  is 
followed  and  elaborated  in  Davis  v.  St. 
Loaia.  I.  M.  d  S.  R.  Co.  53  Ark.  117,  7  L.  R, 

A.  283,  13  S.  W.  801 ;  Brown  v.  Chicago  d 
N.  W.  R.  Co.  102  Wis.  137,  44  L.  R.  A.  579. 
77  N.  W.  748,  78  N.  W.  777,  and  Vickshurg 
i  U.  R.  Co.  V.  Phillips,  64  Mi?3.  093.  2  So. 
537.  The  contrary  view  is  quite  as  atrnniily 
presented  in  Legg  v.  Briffon,  64  Vt.  C.i2,  24 
Atl.  1017  (overruling  the  Needham  Cnsr\  -. 
I^brano  V.  Atlantic  JUtlts,  19  R.  I.  129,  34 
L.  R.  A.  797,  32  Atl.  205,  and  Chicago  d  E. 
I.  B.  Co.  V.  O'Connor,  119  111.  580,  9  N.  E. 
263,  where  it  is  held  that  concurrent  suits 
cannot  be  maintained,  aa  "the  survival  stat- 
ute was  only  intended  to  apply  when  death 
resulted  from  some  other  cause  than  the  in- 
jury," and  that,  in  case  death  results  from 
the  wrongful  act  before  the  judgment,  the' 
death  act,  and  not  the  survivaJ  act,  must  be 
relied  on.  Fellerx  v.  Fellcra,  64  Neb.  694, 
74  N.  W.  1078.  The  Kansas  court  (Mo- 
Garthy  t.  Chioago,  R.  I.  d  P.  B.  Co.  IB  Kan. 
48,  26  Am.  Rep.  742 ;  ifortiw  v.  «i»»oari  P. 

B.  Co.  68  Kan.  476,  49  Pac.  606],  and  the 
Michigan  court  ( BweetUitid't  Case,  1 1 T 
Mich.  329,  43  L.  R.  A.  668,  76  N.  W.  1066), 
are  divided,  ao  that  we  may  fairly  say  the 
authorities  are  so  evenly  balanced  on  this 
point  as  to  settle  nothing,  if  it  were  neces- 
sary to  rule  aa  to  tlie  tight  to  nuintain  con- 
current suit*. 
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Tlie  uilgninenta  of  error  call  only  for  a. 
ruling  u  to  tbe  effect  of  a.  release,  uid  upon 
that  point,  also,  there  is  Rome  condiGt, 
which,  however,  is  not  only  more  apparent 
than  real,  but  Uie  prepond^acce  is  h>  great 
as  to  remove  all  doubt, — at  least,  so  far  as 
it  can  be  removed  in  any  case  bj  weight  of 
authority.  The  Maasachusetts  court  holds 
that  "tha  husband  cannot,  by  a  settlement, 
bar  the  wife's  righta;"  but  in  that  state  the 
statute  ii  highly  pena), — the  damages  being 
limited,  and  recoverable  by  indictment,  the 
fine  being  for  the  use  of  the  family.  There- 
fore in  Com.  t.  Vermont  A  U.  R.  Co.  108 
MaiB.  7,  11  Am.  Rep.  301,  it  was  held  that 
conditions  on  a  ticket  could  not  relieve  the 
road  from  liabilit]r  under  a  penal  statute 
far  groBB  negligence;  and  in  Com.  v.  Botlon 
A  L.  R.  Corp.  134  Mass.  211,  for  the  same 
reason,  it  was  held  that  want  of  due  care  in 
«  passenger  would  no  more  be  a  defense  to 
an  indictment  for  damages  than  it  would 
have  been  in  a  prosecution  for  murder.  And 
where  the  suit  was  in  tort,  instead  of  by 
prosecution  by  indictment,  the  result  was 
the  same,  for  "the  tact  that  the  statute  is 
penal  must  be  borne  in  mind.  .  .  .  The 
remedy  by  indictment  was  extended  to  an 
action  of  tort.  The  amount  in  either  case 
^oes  to  the  widow  and  children.  ...  It 
M,  in  substance,  a  penalt]'  given  to  them, 
instead  of  the  estate,  and,  ai  such,  the  in- 
testate could  not  release  the  defendant  froip 
liability  for  it."  The  same  distinction  must 
be  borne  in  mind  in  considering  Donahue 
T.  Urexler,  82  Ky.  1G7,  66  Am.  Rep.  886, 
where  the  court  held  that  a  release  by  the 
husband  did  not  bar  the  wife  of  her  action 
given  by  statute,  where  the  husband  was 
killed  by  the  criminal  or  malicious  use  of 
flrearma  or  other  deadly  weapons,  and 
"...  in  such  action  the  jury  may  give 
vindictive  damages."  The  court  does  say 
that  it  "creates  a  new  cause  of  action,"  but 
it  emphaeizea  the  fact  that  "this  is  a  highly 
penal  stAtut«,  ...  to  prevent  the  per- 
petration of  such  acts  by  awarding  vindict- 
ive damages."  It  cites  the  cases  of  8o\lieM- 
ing  r.  Wintgen,  2G  Hun,  627,  since  over- 
ruled, and  WhitfOTd  v.  Panama  B.  Co.  E3  N. 
Y.  467.  If  the  fact  that  the  statute  is 
penal  is  not  the  underlying  reason  for  the 
decision  in  Donahue  v.  Drealer,  tlien  the 
state  of  the  authorities  in  Kentucky  is  in 
some  confusion  J  for  in  Louitville  d  V.  R. 
Co.  V.  UcEhoaCn.  08  Ky.  700,  34  L.  R.  A. 
T88,  34  S.  W.  23B,  it  appeared  that,  though 
the  husband  had  a  common-law  right  of  ac- 
tion for  deprivation  of  his  wife's  services, 
the  statute  also  gave  a  remedy  for  her  homi- 
eidei  the  damages  to  be  for  the  use  of  the 
husband.  The  husband  insisted  on  both 
remedies,  but  the  court  held  "there  was  no 
intention  to  multiply  actions,"  and  that  the 
husband's  action  was  defeated  by  a  Judg- 
ment in  favor  of  the  wife's  representative 
for  larger  damages  than  were  recoverable 
under  the  old  form  of  action.  In  Leggott 
•».  Great  yorthem  R.  Go.  L.  R.  1  Q.  B.  Div. 
699,  an  administrator  had  recovered  dam- 
ages for  the  homicide,  under  Lord  Camp- 
Wrs  act.  Afterwards  the  admlnistrabir 
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brought  suit  for  damages  to,  the  estate  aris- 
ing from  the  "breach  of  the  contract  of 
carriage;"  claiming  that  he  waa  entitled  to 
"recover  the  expense  of  the  decedent's  sick- 
ness, nursing,  medical  attendance,  and  the 
like."  The  court  held  that  the  recovery  in 
tort  did  not  bar  the  action  for  the  breach 
of  the  contract;  for,  as  stated  by  Lord  Den. 
man  in  Pulling  v.  CTrest  Eastern  R.  Co.  L. 
R.  9  Q.  B.  Div.  110,  "there  was  a  distinction 
between  actions  of  contract  and  actions  of 
tort."  Pym  v.  Qreat  Sorthent  R.  Co.  E 
Best  &  B.  781;  Bradahav  v.  Lancaahire  i 
Y.  A.  Oo.  L.  R.  10  C.  P.  ISO;  Bar^ft  v. 
Lwxu,  Ir.  Rep.  5  C.  L.  140,  Ir.  Rep.  6  C.  L. 
247 ;  and  the  Leggott  Cage, — have  aometinKS 
been  cited  te  show  that  they  overrule  or 
weaken  the  authority  of  the  Read  Cose,  L. 
R.  3  Q.  B.  665,  but  without  success.  In  Lil- 
tleiDood  T.  Neu>  York,  89  N.  Y.  24,  42  Am. 
Rep.  271,  and  in  Lubrano  v.  Atlantie  Ifilli, 
IB  R.  L  12D,  34  L.  R.  A.  797,  32  Atl.  205, 
this  was  carefully  considered,  and  the  ffead 
Case  shown  to  be  unshaken.  See  also  Louit- 
ville,  E.  &  St.  L.  R.  Co.  v.  Clarke,  152  U.  S. 
237,  38  L.  ed.  423,  14  Sup.  Ct.  Rep.  679. 
Even  Broum  r.  Chicago  A  N.  W.  R.  Co., 
which  follows  the  Needham,  Arkansas,  and 
Mississippi  cases,  treats  the  Read  Case  as 
authority,  and  concedes  that  the  Leggott 
and  Bradtltau)  Cases  are  to  he  distinguished 
therefrom,  and  are  not  in  conflict  with  it. 
The  statement  by  Long,  J.,  In  Burst  v.  De- 
troit City  R.  Co.  84  Mich.  639,  48  N.  W.  46, 
that  "satisfaction  of  one  claim  would  be  no 
bar  to  the  other,"  is  said  by  him  in  Bioetl- 
land  V.  Chicago  &  Q.  T.  B.  Co.  117  Mich. 
329,  43  L.  R.  A.  BBS,  75  N.  W.  I06S,  to  have 
been  obiter. 

We  think  the  cases  above  cited  are  the 
very  strongest  which  can  be  found  in  favor 
of  the  poflition  taken  by  the  defendant  in 
error.  It  will  be  seen  that  they  ore  based 
either  upon  penal  statutes,  or  upon  deciaion* 
which  have  been  overruled,  or  that  they  are 
discussing  the  effect  of  concurrent  retnediea 
after  the  death  of  the  injured  par^,  or  that 
the  decisions  tbemselvea  have  been  weakened 
by  conflicting  deeisious  in  the  some  juris- 
dictions, i'o  begin  with,  the  English  courte 
have  held  that  Lord  Campbell's  act  created 
a  new  cause  of  action ;  and  yet,  in  the  Reod 
Case, — the  first  decision  as  to  the  effect  of 
a  release, — it  was  pointedly  held  that  a  plea 
of  accord  and  satisfocUon  with  the  deceased 
in  his  lifetime  was  a  good  bar  to  an  actit» 
by  bis  \egii  representetives.  The  New  York 
court,  in  Wl^tford  v.  Pofiama  R.  Co.  £3  N. 
Y.  4SG,  positively  and  nnmietakably  ruled 
that  "the  statute  cTeat«d  a  new  cause  of  ac- 
tion;" that  "it  was  not  a  mere  continuation 
Ot  the  risht  of  acUon  which  had  been  in  tba 
deceased?  This  was  reaffirmed  and  followed 
in  the  Ltttlewood  Cow,  and  yet  it  was  ruled 
that  "this  new  cause  of  action  was  barred 
if  there  had  been  a  previous  judgment  for 
the  injury."  Judge  Rapalto  b^ns  the  de- 
cision by  admitting  that  it  was  a  "new  cause 
of  action,"  but  says:  This  is  not  the  point 
on  which  the  case  turns.  The  true  question 
is  whether  In  enacting  the  statute  the  leRis- 
latura  bad  in  view  a  case  where  the  deceased. 
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In  hU  lifetime,  brought  hU  ftcUmi,  recovered 
damage*  for  the  injurj,  which  lubaequentlj 
resulted  in  his  death,  and  wheUisr  it  was  in- 
tended to  superadd  to  the  liabiiity  of  the 
wroDgdoer,  nho  had  paid  the  damagea  tor 
the  iojury,  the  further  liability  in  cafic  the 
party  afterwarda  died  from  sucli  injury.  In 
an  able  and  carefully  conaidered  opinion,  the 
«ourt  held  that  the  payment  to  the  deceased 
barred  the  suit  in  favor  of  the  wife.  In 
Legg  ¥.  BHtton,  64  Vt.  652,  24  Atl.  1016, 
canBtminga  statute  admittedly  like  our  owa, 
the  court  said:  "It  ie  contended  that  the 
statute  gives  a  new  cause  of  action.  Strict- 
ly, it  is  a  new  right  of  recovery."  But  it 
was  nevertheless  held  that  where  the  injured 
party  sued,  and  pending  the  suit  died  from 
his  injuries,  and  the  administrator  con- 
tinued the  suit  and  recovered  judgment, 
that  was  a  bar  to  an  action  for  the  benefit 
-of  the  widow.  If  the  recovery  was  in  the 
right  of  the  intestate  while  living, 'euch  re- 
covery, in  legal  effect,  would  antedate  hie 
death,  exliauflt  his  right  of  action,  and  noth- 
ing would  remain  to  survive  for  the  subae- 
queot  action.  It  would  exhaust  the  liabil- 
ity of  the  wrongdoer,  and  no  liability  would 
remain,  to  be  enforced  in  the  subsequent 
suiL  In  FennsylTani&g  in  Fink  v.  Oarman, 
40  Fa.  103,  the  court  held  that  the  tectioQ 
created  a  'new  cause  of  action,'  wholly  un- 
known to  the  common  law,  and  the  right  of 
action  was  not  given  to  the  person  suffering 
the  injury,  since  no  man  could  sue  for  hia 
own  death,  but  to  his  widow  or  personal  rep- 
resentative." Yet,  after  quoting  this  lan- 
guage, in  Hia  V.  Penn»ylvania  R.  Go.  ITS 
Pa.  223,  35  L.  R.  A.  186,  36  Atl.  887,  it  was 
beld  that  the  widow  did  not  have  auch  an  in- 
.depeudent  action  for  injuries  causing  her 
husband's  death  that  he  could  not,  in  his 
lifetime,  release  or  comoound  it.  The  cause 
-of  action  is  the  same  in  both  cases,  but  a  new 
remedy  is  ^iven  tlia  widow,  which  had  no 
previous  existence.  If  he  brings  an  action 
-and  obtains  judgment,  which  is  paid,  it  must 
be  conceded  that  this  is  the  end  of  the  case. 
The  defendant's  negligence  has  been  tried 
and  adjudged,  and,  when  the  judgment  has 
been  discharged  by  payment,  it  has  been  sat- 
isfied for  all  purposes.  The  consequences  of 
th*  transgrsBBion  hare  been  suffered,  and  the 
penalty  paid.  The  statute  preserves  the 
Tight  of  recovery,  but  does  not  give  another 
and  additional  remedy  to  other  parties  for 
-the  same  injury.  The  decision  cites  the 
il«ad  Gate,  holds  that  a  release  by  the  in- 
jured party  was  a  bar  to  an  action  given  for 
the  benefit  of  the  widow,  and  concludes  by 
•aying,  the  person  injured  has  such  a 
right  in  the  causa  of  action  as  he  may  re- 
lease the  offending  party  from  all  damages. 
In  the  EeoM  Com,  132  Ind.  SOT,  32  N.  E. 
302,  it  was  claimed  that  the  statute  gave  a 
new  right  of  action.  This  is  true,  in  a  cer- 
tain sense.  Without  the  statute  the  action 
could  not  be  maintained.  The  right  to  sue 
is  purely  statutory,  and  in  derogation  of 
common  law,  and  must  be  strictly  construed. 
A  eettlement  by  the  husband  was  held  to  bar 
a  suit  for  homicide.  In  Fotolke*  y.  SasK- 
ofUe  di  D.R.  Co.  S  Heisk.  828,  cited  in  the 
-HLuR-A. 


Eeoht  Gate,  it  was  held  that  as  the  injured 
party  had  recovered  a  judgment,  or  made  a 
settlement  or  release,  bis  personal  represen- 
tatives could  not  sue.  It  was  ruled  in  HoU 
ton  V.  D<Uy,  106  III.  131i     If    the    injured 

Earty  has  released  his  claim  for  damages, 
is  personal  representatives  cannot  sue  for 
the  homicide.  In  Walkerton  v.  Erdnan,  23 
Can.  S.  C.  352,  and  in  Piioe  v.  Riohmond  A 
D.  R.  Co.  33  S.  C.  656,  12  8.  E.  414,  it  was 
held  that  releases  executed  by  the  injured 
party  barred  a  subsequent  suit  for  the  ben- 
efit of  the  wife;  the  South  Carolina  court 
distinctly  declining  to  discuss  whether  the 
statute  gave  a  new  cause  of  action  or  con- 
tinued the  original  cause  of  action.  To 
these  should  be  added  the  Btoeetland  Case, 
117  Mich.  329,  43  L.  R.  A.  BBS,  75  N.  W. 
1066.  1078,  and  Brown  v,  Chicago  it  N.  W. 
S.  Co.  102  Wis.  137,  44  L.  R.  A.  579,  77  N. 
W.  748,  78  N.  W.  773.  The  Brovm  Caia 
most  distinctly  asserted  the  right  to  main- 
tain concurrent  suits,  because  there  were 
two  causes  of  action.  And  yet  it  recognized 
that,  though  concurrent  suits  might  be 
maintained,  they  could  not  be  if  the  party 
injured,  during  his  life,  had  satisfied  the 
cause  of  action;  for  the  extinguishment  of 
the  primary  cause  of  actitm  leaves  the  stat- 
ute with  no  office  to  perform,  and  only  in  the 
absence  of  such  extinguishment  ore  there 
two  causes  of  action.  The  supreme  court  of 
Michigan,  in  the  StceetlaTid  C<ue,  was  di- 
vide as  to  the  right  to  maintain  concurrent 
actions,  but  there  was  no  disagreement  as 
to  the  effect  of  a  release.  There  were  three 
counts  in  the  declaration.  One  for  the  com- 
mon-law liabiti^  for  pain  and  suffering  en- 
dured by  the  deceased  prior  to  death,  which, 
it  was  claimed,  was  not  instantaneous,  and 
the  right  of  action  for  which,  it  was  claimed, 
survived  by  virtue  of  tJie  statute.  The  sec- 
ond count  was  for  damages  to  certain  per- 
sonal property,  and  the  third  count  was  for 
the  benefit  of  a  dependent  brother  under  the 
death  statute.  There  was  a  verdict  in  favor 
of  plaintiff  on  each  count.  One  of  the 
judges  held  that,  as  death  was  instantane- 
ous, there  could  be  no  cause  of  action  for 
pain  and  suffering  which  could  survive. 
Long,  J.,  in  concurring,  elaborately  discusses 
the  question  as  to  whether  survival  acts  and 
death  acts  create  two  causes  of  action,  or 
only  one,  and  reaches  the  conclusion  that 
there  was  only  odb  cause  of  action,  and  that 
one  remedy  was  exclusive  of  the  other,  so 
that  there  could  not  be  concurrent  suits, — 
one  for  personal  injuries,  and  a  separate 
suit  for  the  homicide,  "The  fact  that  the 
common-law  right  of  acti<»i  which  survives 
.  .  .  is  for  the  benefit  of  the  decedent's 
estate,  and  that  the  right  of  action  under 
[the  death  act]  ...  is  given  for  the 
benefit  of  the  decedent's  heirs,  can  make  no 
difference  in  the  construction.  ...  It 
was  not  the  intention  of  the  legislature  to 
give  two  rights  of  recovery  for  the  sune  in- 
jury, which  reaults  in  death.  ...  If 
such  judgment  obtained  by  her  in  her  life- 
time, or  settlement  so  made  by  her,  is  a  bar 
to  a  recovery  by  the  heirs,  under  f|  6313, 
8314,  2  How.  AniM.  Btat.  Mich.,  then  a  judg- 
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ment  abtalDcd  hf  the  betrs  for  »  cause  of  ac- 
tion accruing  to  them  by  survival  under  i 
7397  would  be  a  bar  to  the  right  to  recover 
for  his  dea.th  under  H  8313  and  S314." 
Montgomery,  J.,  in  bis  diisenUng  opinion, 
aaid;  "It  is  gtneraJly  held — and  we  tiiick 
properly — tha^  if  the  dec^atied  settles  for  the 
injury  received  in  hia  lifetime,  or  recovers 
his  damages  in  an  action,  an  action  cannot 
be  maintained  after  bis  death  under  Lord 
CampbeH'H  act;"  citing,  among  others,  the 
article  in  28  Am.  L.  Reg.  N.  S.  385,  G13,  S7T, 
where  the  various  statutes  are  reviewed,  and 
the  conclusion  reached  that  the  right  of  ac- 
tion under  Lord  Campbell's  act  was  a  new 
cauee  of  action,  and  both  may  be  maintained 
alter  the  death  of  the  injured  person,  sup- 
posing him  not  to  have  recovered  damages 
in  bis  lifetime.  Hooker,  J.,  in  his  dissent- 
ing opinion,  said;  We  Sad  that  the  courta 
generally  hold  that  the  recovery  is  a  bar  to 
a  subsequent  action  by  the  administrator, 
and  we  think  the  legislature  intended  that  it 
■houtd  he.  The  greater  number  of  cases  dis- 
cussing the  question  deny  the  dual  rigbt  of 
recovery.  The  various  cases  under  differ- 
ent statutes  are  supported  by  different  rea- 
•ons,  but,  as  already  stated,  they  generally 
agree  in  holding  that  there  is  a  single  rem- 
edy. Tiffany,  in  his  work  on  Death  by 
Wrongful  Act  (}  124),  after  giving  all  the 
acts  of  the  different  states,  and  citing  all  the 
carea,  including  Lord  Caropbell's  act  and  de- 
cisions thereunder,  lays  the  rule  down  as 
follows:  "If  the  deceased,  in  his  lifetime, 
has  done  anythine  that  would  operate  as  a 
bar  to  a  recovery  by  him  of  damages  for  the 
personal  injury,  this  will  operate  equally  as 
a  bar  in  an  action  by  his  personal  represen- 
tatives for  hia  death.  Thua,  a  release  hy  the 
party  injured  of  his  right  of  action,  or  a  re- 
covery of  damages  by  him  for  the  injury,  is 
a  complete  defense  in  the  statutory  action," 
Having  now  fully  attempted  to  consider 
the  state  of  the  auUioritiea  outside  of  Qeor- 
gia,  let  us  see  what  are  the  rulings  of  ouronn 
court.  It  has  never  had  the  exact  question 
involved  in  this  case  before  it,  but  it  can 
be  positively  stated  that  it  has  never 
uaed  an  expression  which  could  suggest  that 
there  might  be  two  recoveries  for  the  same 
act  of  negligence.  On  the  contrary,  every 
ruling  BO  far  made  unmistakably  points  to 
the  conclusion  that  the  widow  can  only  re- 
cover by  showing  that,  if  the  husband  had 
been  living,  he,  too,  could  have  recovered 
against  the  defendant.  The  Basa  Case,  104 
Ga.  3B2,  30  S.  E.  874,  makes  this  plain. 
While  holding  that  the  widow's  cause  of  ac- 
tion does  not  accrue  until  the  death  of  the 
husband,  and  that  therefore  the  statute  does 
not  b^in  to  run  until  his  death,  yet  that  de- 
cision contains  this  distinct  declaration; 
"What  we  now  rule  is  evidently  not  in  con- 
flict with  the  adjudications  of  this  court  to 
the  effect  tliat,  where  the  widow  sues  for  the 
homicide  of  her  husband,  the  defendant  may 
set  up  any  defense  which  might  have  been 
pleaded  to  the  merits  of  the  issue  if  a  auit 
had  been  brought  by  the  husband  for  inju- 
ries to  hia  person."  This  court  has  eon- 
■trued  ft  3828  and  3820  of  the  Qril  Code  to 
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mean  that  If  the  husl)and  waa  an  employee, 
and  if  under  the  fellow-servant  rule,  or  if 
by  reason  of  contributory  negligence,  he  had 
no  cause  of  action,  neither  has  the  wife.  So, 
in  a  number  of  other  carefully  considered 
cases,  these  sections  have  been  construed  to 
prevent  a  recovery  by  the  wife  if  the  hus- 
band himself  could  not  have  recovered. 
Why  I  The  statute  doe*  not  say  ao.  It  sim- 
ply provides  that  the  vridow  may  recover  for 
the  homicide  of  the  husband,  ca-used  bf 
crime,  or  criminal  or  other  negligence,  k 
man  may  be  injured  by  the  negligence  of  a 
defendant.  His  death  may  be  directly  at- 
tributable to  that  negligence,  and  yet,  il  h- 


ten  out  of  the  way  of  the  death-dealing  D  ^ 
ligence,  he  could  not  have  recovered  for  the 
injury,  nor  could  his  wife  recover  for  his 
death.  These  sections  prolong  or  continue 
an  old  0kUBe  of  action,  or  they  enlarge  the 
old  cause  of  action,  or  they  substitute  a  new 
remedy,  or  it  may  even  be  conceded  that 
they  give  a  new  cause  of  action,  but  they  do 
not  deal  with  defenses  to  that  cause  ot  ac- 
tion. The  law  applicable  to  defenses  is 
drawn  from  other  sources,  and  in  applying 
that  law  this  court  has  repeatedly  and  con- 
sistently held  that  the  wife  stood  in  the 
shoes  of  the  husband.  The  vrldow  is  bound 
by  relations  they  bad  eatabliahed  by 
contracts  not  illegal.  The  wrong  she  suc» 
for  must  be  a  legal  wrong, — a  wrong  which 
the  law  recognises  as  a  breach  of  uie  duty 
the  road  owed  her  husband.  She  stands  in 
his  shoes,  has  his  rights,  and  takes  his  re- 
sponsibilities. Wettem  A  A.  B.  Co.  v. 
Strong,  62  Oa.  467.  In  the  succeeding  ease 
(Hendrickt  T.  Wetlem  A  A.  R.  Co.  52  Ga. 
468),  the  court  says;  "Any  relations  exist- 
ing by  contract  or  by  law  between  the  per- 
son killed  and  the  company  which  would  bar 
a  recovery  hy  him  for  damages,  in  case  be 
had  not  died,  apply  to  and  govern  the  right 
of  the  wife."  "The  principle  which  allows  a 
defendant  when  sued  by  uie  widow  for  the 
homicide  of  her  husband,  to  set  up  any  de- 
fense which  would  have  prevented  or  let- 
sened  the  husband's  recovery,  had  be  not 
died,  was  very  clearly  recognized  in  Uacan 
d  W.  R.  Co.  v.  Johnton,  38  Ga.  409,"  Even 
more  distinctly  was  it  ruled  in  Berrg  v. 
Northeaatem  R.  Co.  72  Ga.  137  (ayl.,  point 
1),  that  a  widow  may  recover  (or  the  homi- 
cide of  her  husband;  she  will  have  a  right  of 
action  when  the  husband,  had  he  lived,  bad 
such  a  right,  and  whatever  would  have  been 
a  good  ddense  to  his  suit,  had  he  lived,  will 
be  equally  good  against  one  brought  by  her. 
In  Eait  Teniuiaaee,  V.  i  0.  R.  Co.  v.  Ifoloy, 
77  Oa.  242,  2  S.  E.  943  (opinion,  point  UK 
the  mother  sued  for  the  death  of  a  minor 
eon,  and  the  court  said;  "The  suit  being 
by  the  parent  to  recover  damages  for  the 
killing  ot  a  minor  son  ahe  cannot  recover 
unless,  if  he  were  In  life,  he  could  recover. 
She  stands  in  no  better  condition  than  the 
deceased  would  have  stood  in.  had  he  not 
been    killed,    and    waa    present    before  the 

In  all  theae  caaea  there  ia  a  recognitioB  at 
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tending  the  kiUing,  out  ol  which  the  liiibi 
ity  can  grow.  Outside  of  the  mere  acta  ui 
the  deceased,  the  courts  have  recognized  that 
this  priTity  enated.  In  Lord  t.  Pueblo 
Smelting  <£  Ref.  Co.  IZ  Colo.  890,  21  Fac. 
148,  after  deciding  that  declarations  not 
part  of  the  ret  geata  are  not  ordiaaiily  ad- 
miseible,  the  court  held  luch  declaratioua  are 
oompetent  when  offered  by  the  defendant. 
They  aSect  the  plaintiti  [widow]  in  a  case 
«t  this  kind  in  the  ume  way  they  would 
have  affected  the  deceased  if  he  had  llTedacd 
brought  an  action  lor  the  same  injury.  A 
similar  ruling  waa  made  in  Haghea  t.  Dela- 
toore  d  S.  Canal  Co.  176  Pa.  254,  36  Atl. 
190,  in  a  suit  by  ■  widow  for  the  homicide 
of  her  husband,  "aiuce  the  plaintiff  derived 
ber  BctioQ  from  the  deceaiwd."  At  the  time 
fala  statement  waa  made,  the  only  right  of 
Action  there  wai,  was  in  him.  The  plaintill 
had  no  claim  until  he  died,  and  then  the 
foundation  of  her  claim  waa  the  injury  to 
him.  If  defendant  would  not  have  been  lia- 
ble to  him  in  the  first  instance,  it  was  not 
luade  liable  to  her  by  his  death.  We  ar«  not 
Aware  of  any  case  in  which  a  vriiarr  has 
recovered  for  an  Injury  to  her  husband 
where  he  eoald  not  have  done  so  himself  U 
he  had  surrlTed,  and,  on  principle,  it  is  per- 
fectly clear  that  she  can  never  do  so ;  for  the 
original  right  of  action  is  in  him,  and  hers 
ia  but  the  auceesiion  or  substitution  of  bis, 
where  he  has  not  asserted  it  himself.  In  At- 
lanta dW.P.B.  Go.  T.  Venable,  S7  Oa.  TOO, 
the  mother  waa  injured  and  sued,  hut  died 
before  verdict.  The  child  then  brought  suit 
for  the  homicide  of  the  mother,  ana  sought 
to  use  the  mother's  interrogatories,  which 
had  been  sued  out  in  the  first  case.  The 
court  allowed  ft  upon  the  ground,  among 
others,  that  the  mother  repreeented  her 
«hild,  both  suing  for  injuries  in  the  same 
transaction,  the  substantial  cause  being  the 
•ame.  In  Goorgia  B.  A  Bkg.  Go.  t.  Fitzger- 
ald, 108  Ga.  607,  49  L.  R.  A.  175,  34  S.  E. 
310,  it  is  distinctly  ruled  that  the  wife  and 
husband  are  in  privity,  and  that  therefore 
his  declarations  are  admissible  against  her. 
It  is  conceded  that  this  case  is  directly  in 
point.  But  it  is  said  that  the  declaratioua 
were  admissible  on  other  grounds.  That  is 
true,  and  the  court  so  ruled,  but  that  the 
controlling  reason  was  the  privity  appears 
from  the  deniaion  itself.  We  quote:  "Her 
right  to  a  recovery  must  neceesarily  depend 
upon  a  determination  of  the  question 
wnether  or  not  'the  husband,  had  he  lived, 
would  have  had  luoh  a  right;  and  whatever 
would  have  been  a  good  defense  to  his  suit, 
had  be  lived,  will  be  -  equally  available 
•gainst  one  brought  by  her.  Berry  t. 
Vortlitaatem  B.  Co.  72  Oa.  13T,  In  other 
words,  she  is  to  be  considered  in  privity  with 
the  husband  in  so  far  as  her  right  to  com- 

tlain  of  his  homicide  is  ooneemed.  It  fol- 
>we  necessarily  that  the  oompany  should 
have  been  permitted  to  show,  by  any  com- 
petent evidence  at  its  command,  that  the 
injuries  sustained  by  him  were  occasioned, 
not  by  the  alleged  acta  of  negligence  on  its 
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part,  of  which  complaint  was  made,  but  by 
other  and  wholly  different  causes.  Section 
SI81  of  our  Civil  Code  provides,  in  terms, 
that  'the  declarations  and  entries  of  a  per. 
son,  since  deceased,  against  his  interest,  and 
not  made  with  a  view  to  pending  litigation, 
re  admissible  in  evidence  in  any  case.'  while 
5193  undertakes  to  state  the  rule  that  the 
admissions  of  privies  in  blood,  privies  in  es- 
tate, and  privies  in  law  are  admissible  aa 
a^inst  all  persons  with  whom  they  are  in 
privity.  Accordingly,  we  think  that  in  the 
present  case  the  defendant  company  should 
have  been  permitted  to  prove  that  the  plain- 
tiff's husband,  in  undertaking  to  state  the 
cause  of  his  injuries,  had  'said  he  was  mak- 
ing an  effort  to  couple  cars,  and  that  his  foot 
struck  some  obstacle  on  the  track  and  ha 
fell.' "  OeoTffia  R.  6  Bkg.  Co.  t,  Fitzgerald, 
lOS  Qa.  608,  49  L.  R.  A.  176,  34  B.  £.  317. 

The  Fitzgerald  Ca»e  Ic^cally  leads  to  the 
concluaion  that  the  widow  is  barred  by  the 
settlement.  To  hold  otherwise  would  be  to 
say  that  the  wife  could  be  barred  by  what 
her  husband  said,  but  not  by  what  he  did; 
that  she  might  be  concluded  by  words,  but 
not  by  money;  that  the  evidence  of  her  hus- 
band, given  in  the  suit  for  his  personal  in- 
i'uries,  might  be  used  against  her  in  a  suit 
or  his  death,  but  that  the  more  solemn  judg- 
ment against  him  would  not  conclude  her. 
If  Uie  wife  is  in  privity  with  her  husband, 
it  is  conceded  that  his  settlement  will  bind 
her;  but,  if  there  ia  no  privity  between  them 
as  to  this  class  of  cases,  then,  if  the  husband 
should  sue  and  fail  to  recover,  the  wife,  aft- 
er his  death,  would  not  be  bound  by  that 
judgment.  She  may  bring  suit  and  obtain 
a  verdict  notwithstanding  tbe  husband 
failed  in  his  suit.  So  that  not  only  is  a  set- 
tlement no  bar,  but  neither  is  a  verdict 
Bgalast  the  husband  a  bar.  This  would  not 
only  make  the  statutes  penal,  but  it  would 
not  allow  the  defendant  to  buy  his  peace  hf 
paying  money;  nor  could  he  secure  peace  by 
malting  a  successful  defense  immediately  aft- 
er the  injury,  when  the  recollection  of  the 
witnesses  Is  fresh,  when  they  are  alt  accessi- 
ble, and  when  the  circumstances  of  the  in- 
jury can  be  most  certainly  and  truthfully 
portrayed.  But,  as  in  this  case,  five  years 
after  the  injury,  upon  proof,  that  can  often- 
times Iw  only  too  easily  secured,  that  the  old 
injury  has  been  the  cause  of  tbe  recent 
death,  the  defendant  is  again  called  into 
court  What  is  it  to  do  I  How  is  it  to  per- 
petuate its  evidencef  How  is  it  to  know 
whether  the  suit  is  ever  to  be  brought  or 
noti  How  is  it  to  know  whether  it  is  lia- 
ble or  uoti  It  has  been  acquitted  of  liabil- 
ity to  the  husband,  but  years  after  it  is 
sought  to  make  it  liable  to  the  wife.  In 
many  cases  it  would  be  perfectly  easy  for 
the  wife  to  make  out  a  prima  facie  ease, — 
rely,  say  upon  the  presumptions  a[^inst 
railroads, — and  recover  against  the  defend- 
ant, i(ho  was  not  at  fault,  who  has  been  ad- 
judged not  to  be  in  fault,  but  whose  wit- 
nesses may  have  died  or  moved  away,  or 
otherwise  become  inaceeasible.  These  are 
not  improbable  results.  They  are  certain  to 
follow  if  the  (MHitentitm  of  the  defemdants  in 
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error  is  wund.  There  ia  a  Te«aanable  bex 
provided  bj  law  for  smBll  claima, — for  not«e, 
for  accounts,  wbicb  require  little  or  no  evi- 
dence, or  onlj  written  evidence;  but  the  con- 
tention of  defendant  in  error,  if  correct,  will 
open  the  door  of  tbe  court,  year*  after  mi 
injury  has  h&ppened,  to  determine  questions 
of  the  most  intrleate  character,  requiring 
the  nicest  proof  of  exactly  where  the  dead 
man  was,  what  he  was  doine,  what  he  was 
employed  to  do,  who  hurt  him,  the  exact 
manner  of  tbe  injury,  and  all  of  that  elabo- 
late  and  complicated  balancing  of  conflict- 
ing evidence  which  is  an  almost  invariable 
acixanpanimeQt  of  a  suit  for  ^rsonal  inju- 
ries. We  cannot  cbaracterize  it  better  than 
by  using  the  language  of  Judge  Bleckley  in 
Western  V.  TeUg.  Co.  v.  Sunnaily,  80  Ga. 
606,  12  S.  K  57S,  in  discussing  a  statute  al- 
lowing a  penalty  of  (100  against  a  telegraph 
company.  The  force  of  what  he  there  Baid 
is  to  be  multiplied,  because,  while  he  was 
considering  a  statute  which  allowed  91W, 
we  are  considering  case*  in  wbicb  the  dam- 
ages will  not  be  hundreds,  but  thousands. 
"To  leave  the  company  exposed  to  suits  for 
the  almost  innumerable  transactions  of  this 
kind  lor  twenty  years  would  be  simply  ab- 
surd." See  also  Louiaville,  E.  d  Bt.  L.  R. 
Co.  T.  Olorte,  152  U.  S.  237,  38  L.  ed.  423, 
14  Sup.  Ct  Rep.  679.  It  is  true  that,  even 
now,  under  the  ruling  in  the  Bom  Case, 
these  results  may  follow.  But  luch  cases 
will  be  exceedin(^!y  rare.  Where  the  hus- 
band is  fatally  injured,  and  the  defendant  is 
liable,  there  will  generally  be  prompt  set- 
tlement or  a  suit.  Tbe  defendant  will  be 
Sut  on  notice,  and  can  prepare  for  hia  de- 
inse.  Tbe  serious  consequences  to  which 
we  have  referred  would  result  from  a  ruling 
that  where  the  husband  fails  to  recover  a 
verdict,  or  where  he  makes  a  settlement  or 
obtains  a  verdict,  years  after,  when  be  dies, 
the  widow  may  sue,  in  spite  of  the  previous 
<  trials  and  accord  and  satisfaction,  when  the 
witnesses  of  the  defendant,  who  are  con- 
stantly choneing,  have  become  scattered  and 
are  inaccessible.  The  settlement  also  oper- 
ates as  a  bar  upon  considerations  of  public 
policy,  interposing  a  statute  of  repose;  for, 
if  tbe  settlement  is  not  a  bar,  there  is  prac- 
tically no  statute  of  limitations,  and  often- 
times no  person  with  whom  the  defendant 
can  settle,  and,  even  after  a  settlement,  mar- 
riage, birth  of  after-born  children,  death  of 
the  wife,  minority  of  the  children,  and  tbe 

ribility  that  the  children  tbemaelveB  may 
during  the  lifetime  of  the  injured  par- 
ty, all  make  tbe  defendant  liable  to  an  un- 
certain extent,  as  of  an  uncertain  date,  to 
unknown  and  unknowable  persons. 

In  the  nature  of  things,  one  who  claims  as 
a  wife  is  bound  hy  the  husband's  conduct. 
His  freedom  from  fault  inures  to  her  bene- 
fit, but  his  negligence  is  imputed  to  her, 
when,  as  a  quasi  substituted  plainUfT,  she 
asks  the  court  to  investigate  tbe  circum- 
■tancea  of  hie  killing.  If  his  negligence  in 
the  act  is  imputed  to  her,  should  not,  also, 
bis  conduct  after  the  injury  be  imputed  to 
her?  In  spite  of  all  tiie  recent  statutes, 
"the  busbaod  is  still  the  head  of  the  family," 
eOL.B-A. 


"his  life  is  his  own,  his  body  is  his  own,  and 
whatever  right  in  that  life  the  law  gives  to 
the  wife  must  be  subject  to  the  superior 
rigbt  of  the  husband.  While  the  law  gi*e* 
her  the  full  value  of  that  life,  she  takes  it  •• 
he  left  it  If  it  was  a  vajnable  life,  in  a  pe- 
cuniary sense, — if  his  health,  his  strength, 
his  habits,  were  such  as  to  give  it  a  great 
earning  capacity, — then  great  is  her  recov- 
ery. But  if,  on  the  c<»itrary,  he  bad  so  lived 
as  to  lessen  these  elements  of  pecuniary 
value, — if  by  idleneM  and  vice  and  disBips- 
tion  he  had  shorn  himself  of  his  strength,— 
tbe  wife's  right  therein  must  be  taken  bui^ 
dened  by  what  he  haa  done  in  his  lifetime. 
While  he  lives,  his  life  and  his  person  belmg 
to  himself,  and  he  must  use  that  life  and 
body  for  tie  support  of  his  family.  He 
must  he  left  free,  when  injured,  to  settle  for 
the  wrongs  which  were  done  to  him,  and  to 
him  atCKie;  he  must  be  at  liberty  to  adjust 
that  wrong  without  the  amount  of  bis  settle- 
ment being  diminished  by  tbe  possibility  or 
probability  that  the  person  dealing  with  h^ 
will  have  to  pay  a  second  time  for  the  same 
act.  The  family  stand  to  him  in  the  rela- 
tion of  heirs,  and,  like  all  heirs,  have  no 
rights  which  can  interfere  with  those  of  the 
living.  They  take  what  he  leaves.  Thr^ 
take  under  him  and  subject  to  him,  and  not 
adversely  tc  him.  Under  this  statute  the 
cause  of  action  primarily  grows  out  of  the 
relation  between  tbe  husband  and  tbe  wrong- 
doer, and  his  rights  against  the  wrongdoer. 
The  full  value  of  action  is  in  him. 
Only  secondarily  is  it  in  the  wife,  and  it 
comes  to  her,  if  it  comes  at  all,  burdened 
and  encumbered  by  hia  conduct,  his  settle- 
ment, and  whatever  else  he  did  in  his  life- 
time in  reference  thereto.  It  is  true,  she 
may  recover  the  full  value  of  bis  life,  but 
that  value  depends  on  what  he  was  and  what 
he  did  in  his  lifetime;  and  if,  before  bis 
death,  he  has  settled  with  the  defendant,  he 
has  by  his  own  act  transmuted  the  value  of 
a  cause  of  action  into  dollars  and  cents,  and 
deprived  his  family  of  any  further  value 
growing  out  of  the  negligence  complained  of. 
Let  us  take  an  instance.  A  husband  loses  a 
limb  under  circumstances  which  entitle  him 
to  recover.  He  brings  suit.  On  tbe  trial 
the  judge  charges  the  jury  that  they  may  al- 
low the  plaintiff  compensation  for  his  pain 
and  suffering,  for  the  mortification  of  living 
as  a  maimed  man,  for  all  damages  arising 
from  the  impairment  of  his  heal^  and  from 
the  shock  to  hie  nervous  system ;  in  addi- 
tion, they  will,  from  tbe  tables,  determine 
what  was  his  expectancy  of  life  at  the 
time  of  the  injury,  and  bow  much  his  earn- 
ing capacity  had  been  diminished.  They 
will  multiply  tbe  amount  of  this  diminished 
capacity  by  the  number  of  years  he  would 
have  lived  according  to  the  table,  reduce 
that  to  its  present  value,  and  that  sum,  plus 
what  they  allow  for  pain,  suffering,  etc., 
would  be  the  amount  of  their  verdict.  Now, 
in  the  language  of  Judge  McCay  in  Uacon  iC 
W.  R.  Co.  V.  Johnaon,  38  Ga.  409,  "it  is  im- 
possible to  estimate  the  value  of  a  life." 
Still,  the  law  is  obliged  to  measure  pain  and 
Buffering  and  life  in  dollars  and  cents,  and 
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according  ta  mlu  which  ire  not  intended 
to  bankrupt  the  defendant.  In  all  cases  of 
this  elu*  the  plaintiff  himeelf  conaenta  that 
the  injury  shall  be  valued  in  mon^.  When 
1m  gets  a  verdict  the  law  has  done  all  it  can 
to  make  him  whole.  The  limb  and  the 
health  have  been  valued  in  the  only  way  pos- 
aible  to  the  law.  Theoretically,  after  he 
geta  a  verdict  he  haa  got  them  back,  valued 
upon  the  theory  that  he  would  have  lived 
oat  the  full  term  of  hii  life.  The  jury  doea 
not  ^ve  him  the  value  of  his  hand  for  one 
day,  but  for  twenty  years.  The  jury  treats 
him  aa  though,  by  a  legal  certainty,  he 
would  live  out  his  allotted  span,  and  thuH 
restorea  him  to  himself  and  family  eound 
mnd  well.  Exactly  the  same  results  flow 
from  a  settlement,  because  our  Code  {| 
3935)  so  encourages  adjustments  that  it 
*Vill  not  force  parties  to  litigate  in  order 
to  have  done  what  they  ought,  and  are  will- 
ing, volunt&rily  to  do."  The  settlement  or 
the  verdict  has  atoned  for  the  wron^  of  the 
defendant  After  that  he  may  claim  that 
whatever  injury  was  done  has  been  cured, 
and  that  he  is  no  longer  liable  to  the  injured 
person  or  those  who  claim  under  him. 

The  substantial  grounds  on  which  the 
courts  must  hold  that  the  husband's  settle- 
ment bars  the  wife  are  based  upon  the  fact 
that  the  wife's  right  in  the  life  of  the  hus- 
band is  subordinate  to  what  be  himself  has 
done  with  his  life;  that,  as  his  negligence  is 
imputable  to  her,  so  his  ratification  and  con- 
donation of  the  wrong  done  him  estop  her; 
that  his  acceptance  of  payment  ratifies  the 
act,  and  admits  that  he  has  been  made  whole 
of  his  injury ;  that  thereafter  the  defendant 
can  say  he  has  not  harmed  the  husband,  but 
that  payment,  like  pardon,  relates  back  to 
the  original  act,  ana  makes  it  as  though  it 
had  not  l>een.  The  settlement  operates  as  a 
bar,  upon  considerations  of  a  public  policy 
encouraging  compromises,  which  would  be 
rendered  difficult  if  not  impossible,  under 
the  view  contended  for  by  defendant^  in  er- 
ror. The  contention  of  the  defendants  in  er- 
ror means  that,  if  a  settlement  takes  place, 
the  defendant  may  be  called  upon  to  pay  a 
second  time  in  case  of  death.  It  means 
double  damages.  It  means  that  the  statute 
is  to  he  treated  as  penal,  and  not  compensa- 
tory. It  means  that  we  are  to  lay  at  the 
door  of  our  statute  the  reproach  which  was 
BO  often  and  so  justly  uttered  against  the 
statutes  of  some  of  the  other  states,  as  to 
which  it  was  said  that  it  was  actually 
•■cheaper  to  kill  than  to  hurt."  With  us, 
hereafter,  it  would  mean  the  same  thing,  be- 
cause for  the  death  of  the  huBl>and  there 
would  only  be  one  recovery.  For  his  injury 
and  subsequent  death,  there  could  be  two  re- 
coveries. We  have  seen  that  statutes  identi- 
cal with  ours  in  substance,  having  the 
aam«  object  In  view,  and  intended  to  give 
the  same  rights,  have  all,  or  very  nearly  all, 
been  construed  to  mean  that  where  the  hus- 
band was  injured,  and  subsequently  settled 
for  the  injury,  and  thereafter  died  from  the 
effect  of  the  injury,  there  could  be  no  recov- 
ery by  his  wife  for  bis  death.  She  stands 
in  his  shoes.  She  recovers  if  he  could  have 
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recovered.  She  fails  if  for  any  reason  he 
would  hare  failed.  If  he  consented  to  the 
injury,  she  cannot  recover.  If  be  ratiQea 
the  injury  by  accepting  compensation,  she 
cannot  recover.  If  by  ordinary  care  he 
could  have  avmded  the  injury,  she  cannot  re- 
cover. If  he  obtains  judgment  against  the 
defendant,  she  cannot  recover.  Wnat  would 
have  estopped  him  estops  her.  Not  onlv 
would  it  l>e  a  hardship  to  require  a  defend- 
ant to  pay  double  damages,  but  there  are 
considerations  of  public  policy  which  cry  out 
against  such  a  construction,-~a  public  pol- 
icy so  pronounced  that  it  would  require 
every  reasonable  doubt  to  be  resolved  in  its 
favor.  If  the  defendant  is  to  pay  the  in- 
jured man  full  damages,  and  subsequently  is 
to  pay  the  full  value  of  bis  life,  it  liecomes 
manifest  that  settlements  are  impossible. 
It  would  operate  to  deprive  the  injured 
party  "of  the  power  of  settling  his  claim  or 
realizing  anything  from  it  in  his  lifetime. 
It  would  naturally,  if  not  inevitably,  pre- 
vent such  settlementa  and  procrastinate  lit- 
igation until  it  could  be  determined  whether 
death  would  ensue  from  the  injury.  There 
would  he  little  inducement  to  settle  the  dam- 
ages without  suit,  because  whatever  might 
be  paid  to  the  injured  party  would  neither 
bar  nor  diminish  the  claim  of  his  represen- 
tative should  death  ensue.  The  statute 
should  not  be  strained  to  bring  about  aucb 
a  result,  nor  should  it  be  reached  unless  re- 
quired by  Uie  plain  language  of  the  enact- 
ment." Littleuiood  v.  Sew  York,  89  N.  ¥. 
24,  42  Am.  Rep.  270,  277.  Under  such  a. 
construction  the  law,  by  its  own  set,  would 
encourage  litiga.tion,  in  spite  of  the  maxim 
that  "it  is  to  the  interest  of  the  common- 
wealth that  there  should  be  an  end  of  liti- 
gation." It  would  make  it  impossible  to 
obey  the  injunction,  "Agree  with  tbine  ad- 
versary quickly  whilst  thou  art  in  the  way 
with  him;"  for  the  defendant  can  properly  ■ 
ask,  "Who  is  mine  adversaryt"  He  might 
be  willing  to  settle,  he  may  have  agreed  on 
terms,  and  yet  he  would  be  compelled  to  say 
to  a  husband  and  father:  "It  is  impossible 
to  say  whether  you  will  die  as  a  result  of 
these  injuries  or  not,  or  whether  when  you 
die  your  wife  and  your  children  will  then  be 
living  or  not,  or  whether  you  will  be  wifeless 
and  childlees.  She  may  consent  to  the  set- 
tlement, but  she  may  also  die,  and  you  may 
marry  again.  Or  the  wife  may  die  and 
leave  you  children.  It  is  impossible  to  settle 
with  them,  because  they  are  minors,  and, 
even  If  that  were  legally  possible,  there  may 
lie  after-lxirn  children;  and  all  of  these  un- 
certainties mus,t  be  considered  in  our  nego- 
tiations." Burely  the  law  does  not  intend 
that  any  ease  shall  be  so  inchoate  that  tlie 
person  liable  does  not  know  to  whom  he  msy 
be  ultimately  liable,  and  cannot  adjust  and 
settle,  even  when  he  adnjits  liability  and  is 
willing  to  pay. 
Judgment  reverted. 
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Cobli,  J.,  diMenting; 

Urs.  M.  B.  CaMin  brought  anit  agftlDst  tbe 
Soutbern  Bell  Telephcme  ft  Telegraph  Com- 
pany, alleging  in  her  petition  that  she  mu 
the  widow  of  Greorge  S.  Cassin,  who  departed 
thia  life  on  the  10th  day  of  December,  1897 ; 
that  on  the  lOUi  day  of  May,  lSe2,  while 
her  husband  waa  walking  along  the  tide- 
walks  of  one  of  the  atraeta  of  tiis  city  of  At' 
lanta,  tite  aervanU  and  employeea  of  the  de- 
fendant, who  were  engaged  in  placing  a  cable 
wire  weighing  about  600  pound*  upon  polee 
which  were  above  the  aidewalk  upon  which 
her  husbajid  waa  walking,  negligently  al- 
lowed Buch  cable  wire  to  fall  to  the  atreet 
uid  atrike  ber  husband  upon  hia  head;  that 
ha  was  knocked  Inaenaible,  and  remained  in 
that  condition  for  eome  time ;  that  the  blow 
produced  concussion  of  the  brain  and  spinal 
cord,  producing  at  the  time  partial  paraly- 
ais,  greatly  impairing  hia  power  of  locomo- 
tion; that  the  injuries  uua  inflicted  im- 
paired hia  mind;  and  that  from  them  hia 
death  resulted.  It  was  further  alleged  that 
from  the  sidewalk  to  the  point  on  the  post 
at  which  the  cable  wire  waa  being  fastened 
waa  a  distance  of  30  feet,  and  that  the  em- 
ployeea  of  the  defendant  negligently  failed 
to  hold  tlie  same  securely  and  firmly,  or  to 
take  any  measures  to  keep  the  same  from 
falling,  having  failed  to  fasten  or  hook  the 
same  in  any  manner  whatever  while  hand- 
ling and  placing  it  in  position  on  the  poles, 
mna  n^ligently  allowing  it  to  Blip  from  its 
fastening  and  from  their  grasp.  The  de- 
fendant filed  an  answer  denying  the  allega- 
tions of  negligence,  and  that  the  death  of  the 
husband  of  plaintiff  was  produced  by  the  in- 
juries  received,  and  also  filed  a  special  plea, 
which  was  stricken  by  the  court,  and  which 
wUl  be  hereinafter  referred  to.  The  case 
came  on  for  trial,  and  resulted  in  a  verdict 
againat  the  defendant  for  the  sum  of  93,500. 
Although  it  does  not  distinctly  so  appear,  it 
aia  to  be  inferred  from  the  record  that  Mra. 
Cftsain  died  pending  the  action,  and  that  the 
children  of  the  deceased  were  made  parties 
plaintiff,  as  the  motion  for  a  new  trial  which 
appears  in  the  record  states  the  parties 
plaintiff  as  "Georgia  A.  Cassin  et  al.,  by 
next  friend,"  Thia  motion  for  a  new  trial 
was  overruled,  and  to  thia  judgment  the  de- 
fendant excepted. 

I.  The  defendant  filed  a  special  plea  in 
which  it  woB  set  up  that  the  deceased,  prior 
to  hia  dpath,  brought  euit  against  the  de- 
fendant (or  the  injuries  alle)red  in  the  decla- 
ration, and  on  the  IDth  of  January,  18B3,  the 
defendant  aettled  hie  claim,  paying  him  io 
full  settlement  the  sum  of  $2,500,  and  tak- 
ing from  him  a  release,  in  which  it  was  re- 
cited that  the  gum  above  named  was  received 
in  full  settlement  of  the  suit  against  the 
company  then  pending  in  the  city  court  of 
Atlanta,  and  also  in  full  settlement  of  any 
and  all  claims  for  damages  on  his  part  aris- 
ing out  of  the  injuries  received  by  him  on  or 
about  May  Ifi,  lfi92.' Those  tacts  were  plead- 
ed as  an  accord  and  satisfaction  of  all  claims 
growing  out  of  the  right  of  action  now  in- 
stituted by  the  plaintifTs,  and  in  bar  of  the 
■uit  now  prosecuted  by  them.  Upon  demnr- 
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rer  the  court  struck  the  plea,  and  this  is 
one  of  the  errors  assigned.  This  assignmeat 
of  error  presents  for  decision  the  question 
whether  a  person  who  has  been  Injured  by 
the  wrongful  act  of  another,  frotn  whi<^ 
death  does  not  instantaneously  ensue,  cu, 
by  a  contract  entered  into  by  him  wiUi  the 
wrongdoer,  defeat  the  right  of  hu  widow  or 
children,  as  the  case  may  be,  to  bring  an  ac- 
tion for  damages  growing  out  of  the  homi- 
cide, if  death  should  finally  result  from  the 
wrongful  act  of  which  he  luiB  been  the  vic- 
tim. Impressed  with  the  importance  of  this 
question,  and  ra*lizing  the  aerioua  conse- 
quences which  will  result  from  a  decision 
either  way,  I  bavs  endeavored  to  make  a 
thorough  investigation  into  the  history  of 
the  law  under  which  the  present  action  was 
brought,  as  well  aa  into  tne  deciaions  of  ths 
courts  of  tiiis  country  and  of  England  on 
statutes  of  a  aimilar  nature. 

In  1946  Lord  Campbell  introduced  into 
the  houae  of  lords  what  he  termed  a  bill  "for 
giving  compensation  to  the  families  of  per- 
sons killed  by  u^ligence."  The  bill  passed 
the  house  of  loriu,  but  waa  lost  in  the  house 
of  commons.  See  10  Campbell's  Lives  of  Lord 
Chaucellore,  p.  149.  In  1846,  however,  the 
bill  did  pass  both  houses  of  Parliament,  and 
was  passed  for  the  purpose,  says  the  author 
in  his  autobiography,  of  "giving  a  compen- 
aatiou  by  action  to  the  familiea  of  those  wbo 


That  act  is  known  to  history  aa  "Lord  Camp- 
bell'a  Act,"  and  that  portion  of  the  ssme 
which  ia  material  to  the  couaideration  of  the 
present  case  is  in  the  following  words: 
Whensoever  the  death  of  a  person  shall  bs 
caused  by  wT<»igful  act,  neglect,  or  defaalt, 
and  ths  act,  neglect,  or  defaalt  is  such  aa 
would  (if  death  bad  not  ensued)  have  en- 
titled the  party  injured  to  maintain  an  ac- 
tion and  recover  damages  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who 
would  have  been  liable  if  death  bad  not  en- 
sued, shall  be  liable  to  an  action  for  dam- 
flt;es,  notwithstandinf!  the  death  of  the  per- 
son injured,  and  although  tbe  death  shall 
have  been  caused  under  auch  circumstances 
as  amount  in  law  to  felony."  1  Shearm.  A 
Redf.  N«.  g  126.  In  this  connection,  aa  ft 
part  of  the  history  of  thia  law,  abowing  the 
chief  objection  which  was  raised  to  it  at  Ui« 
time  of  its  passage,  and  the  importance  with 
which  the  author  regarded  it,  the  following 
is  exin*acted  from  10  Campbell's  Lives  of 
Lord  Chancellora,  pp.  153,  154:  "The  lat- 
ter [that  is,  the  death  by  negligence  com- 
pensation bill]  waa  now  a  good  deal  dts- 
cuBsed,  and  Lvndhurst  [the  lord  chancellor] 
showed  some  dispoaition  to  cavil  at  it.  He 
pretended,  rather,  to  stand  up  for  the  old 

too  valuable  to  allow  of  any  estimate  of  the 
damages  to  be  given  for  the  loss  of  it.'  1 
said:  'If  a  lord  chancellor  were  killed  by 
an  accident  on  a  railway,  there  might  cer- 
tainly be  a  diOicuIty  in  estimating  the  sunt 
his  family  should  receive  by  way  of  compen- 
sation for  the  pecuniary  loss.  This  wonld 
depend  much  upon  the  probable  tsnnre  of  hi» 
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likely  to  retain  it  for  twenty  years, 
mi^t  be  OD  the  point  of  being  ejectet]  from 
it  by  en  inevitable  change  of  miniatry.' 
Lord  Lyndhuret:  "Tbere  is  t,  much  more 
-^lifiicult  case  which  mi.y  arise  than  that 
which  my  noble  and  learned  friend  has  had 
the  kindness  to  suggest.  If  my  noble  and 
learned  friend  should  uafortunal«lj  himself 
fall  a  lacriflce  to  railway  negligence,  being 
«t  present  without  office  and  without  retired 
allowance,  how  would  a  jury  be  able  to  es- 
-tlmaU  the  value  of  hie  hopes  t'  The  bill, 
however,  did  pass  both  houaes,  notwithstand- 
ing a  powerful  exertion  of  railway  interest 
to  crush  it,  and  it  has  been  the  moat  popular 
^f  all  my  efforts  at  legislation." 

It  was  the  settled  doctrine  of  the  common 
law  that  no  one  could  maintain  a  civil  ac- 
tion for  damages  on  account  of  the  death  of 
«  human  being.  "The  multiplication  of 
f*t«il  accidents  in  later  times,  and  the  practi- 
«al  impossibility  of  securing  the  punishment 
of  mere  carelesaneas  by  means  of  criminal 
proceedingH,"  has  been  assigned  ae  the  rea- 
son for  the  passage  by  the  British  Parliament 
-ot  Lord  Campbell's  act.  1  Shearm.  ft  Redf. 
Keg.  t  1^5.  Statutes  of  a  similar  nature 
have  been  passed  in  nearly  all  of  the  differ- 
ent states  of  the  Union.  The  first  legisla- 
tion OD  the  subject  in  this  state  was  an  act 
passed  in  1850,  which  was  in  the  following 
words:  "In  all  cases  hereafter  where  death 
shall  ensue  from  or  under  circumstances 
which  would  entitle  the  deceased,  if  death 
had  not  ensued,  to  an  action  against  the  per- 
petrator of  the  injury,  the  legal  representa- 
tive of  such  deceased  shall  be  entitled  to 
have  and  maintain  an  action  at  law  against 
the  person  committing  the  act  from  which 
the  death  has  resulted— ^ne  half  of  the  re- 
covery to  be  paid  to  the  wife  and  children, 
or  the  husband  of  the  deceased,  if  any,  in 
ease  of  his  or  her  estate  being  insolvent." 
Cobb,  Dig.  p.  476.  In  186B  an  act  in  the 
following  words  became  a  law:  "If  anyone 
ebati  be  killed  by  the  carelessness,  negligence, 
or  improper  conduct  of  any  of  said  railroad 
«ompanies.  their  oflicere,  agents  or  em- 
ployees, I^  the  running  of  the  car*  or  en- 
gines of  any  of  aaid  companies,  the  ri^ht  of 
Action  to  recover  damages,  shall  vest  m  bis 
widow,  if  any,  if  no  widow,  it  shall  vest  in 
hi*  children,  it  any,  and  if  no  child  or  chil- 
dren, it  shall  vest  in  hia  legaJ  repreeenta- 
tivee."  Acts  1835-56,  p.  155.  The  acts  ot 
1860  and  185D  above  quoted  were  not  carried 
into  the  first  Code  in  the  exact  language 
in  which  they  were  enacted,  but  in  lieu  of 
such  acts  the  following  section  appears:  "A 
widow,  or  if  no  widow  a  child  or  children, 
may  recover  for  the  homicide  of  the  husband 
or  parent;  and  if  suit  be  brought  by  the 
widow  or  children,  and  the  former,  or  one  of 
the  latter,  dies  pending  the  action,  the  same 
■hall  survive  in  the  first  case  to  the  children, 
and  in  the  latter  case  to  the  surviv- 
ing child  or  children."  Code  1863,  f  2913. 
The  sections  of  the  Codes  of  1868  and  1873 
-dealing  with  this  matter  are  in  exactly  the 
Mune  language  as  that  Juat  above  quoted. 
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the  section  of  the  Code  of  1873  above 
cited  was  amended  by  adding  thereto  the  fol- 
lowing words:  "The  plaintiff,  whether  will- 
child,  or  children,  may  recover  the  full 
of  the  life  of  the  deceased  aa  shown  by 
the  evidence.  In  the  event  of  a  recovery  by 
the  widow,  ahe  shall  hold  the  amount  recov- 
ered, subject  to  the  law  of  descents  just  aa  if 
it  had  been  personal  property  deecending  to 
the  widow  and  children  from  deceased."  No 
recovery  had  under  the  provisions  of  this  act, 
and  the  law  of  which  it  ia  amendatory,  shall 
be  subject  to  any  debt  or  liability  of  any 
character  of  the  deceased  husband  or  par- 
Acts  1878-71),  p.  69.  The  section  as 
thus  amended  appears  in  the  Code  of  IB82, 
i  2il7\.  This  latter  section  waa  amended  by 
act  passed  in  1887  (Acta  1887,  p.  44),  and 
the  provisions  of  the  section  aa  thua  amended 
appear  in  H  3828  and  3629  of  the  Civil  Code 
I  the  following  language: 
"Bec.  3828.  A  widow,  or  if  no  widow,  a 
child  or  children,  may  recoTer  for  the  bomi- 
ide  of  the  husband  or  parent;  and  if  suit 
be  brought  by  the  widow  or  children,  and  the 
former  or  one  of  the  latter  dies  pending  tha 
action,  the  same  shall  survive  in  the  first 
case  to  the  children,  and  in  the  latter  to  the 
surviving  child  or  children.  The  huabaod 
may  recover  for  the  homicide  of  bis  wife, 
and  if  ahe  leaves  child  or  children  surviving, 
said  husband  end  children  shall  sue  jointly, 
and  not  teparately,  with  the  right  to  recover 
the  full  value  of  the  life  of  the  deceased,  as 
shown  by  the  evidence,  and  with  the  right 
of  survivorship  as  to  said  suit  if  either  die 
pending  the  action.  A  mother,  or,  if  no 
mother,  a  father,  may  recover  for  the  homi- 
cide of  a  child  minor  or  sut  ;urie,  upon 
whom  she  or  be  is  dependent,  or  who  con- 
tributes to  bis  or  her  support,  unless  said 
child  leave  a  wife,  husband,  or  child.  Said 
mother  and  father  shall  be  entitled  to  re- 
cover the  full  value  of  the  life  of  said  child."'    • 

"Sec.  3820.  The  word  'homicide,'  used  in 
the  preceding  section,  shall  be  held  to  in- 
clude all  cases  where  the  desth  of  a  human 
being  results  from  a  crime  or  from  criminal 
or  other  negligence.  The  plaintiff,  whether 
widow,  or  child,  or  children,  may  recover  the 
full  value  of  the  life  of  the  deceased,  as 
shown  by  the  evidence.  In  the  event  of  a 
recovery  by  the  widow  she  shall  bold  the 
amount  recovered  subject  to  the  law  ot  de- 
scents, as  if  it  bad  been  persenal  property 
descending  to  the  widow  and  children  from 
the  deceased,  and  no  recovery  bad  under  the 
provisions  of  this  section  shall  be  subject  to 
any  debt  or  liability  of  any  character  of  the 
deceased  husband,  or  parent.  The  futi  value 
of  the  life  ot  the  deceased,  as  shown  by  the 
evidence,  is  the  lull  valus  ot  the  life  of  the 
deceased  without  deduction  for  necessary  or 
other  personal  expenses  of  the  deceased  had 
he  lived." 

In  1889  an  act  was  passed,  which  is  now 
embodied  in  |  3825  of  the  Civil  Code,  which 
declared  that  "no  action  for  a  tort  shall 
abate  by  the  death  of  either  party  where  the 
wrongdoer   received   any  benefit   from  th* 
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tort  compUfucd  of;  nor  ah&U  any  acUon  for 
the  lecoveiy  of  damages  for  homicide,  injury 
to  peraan  or  injury  to  property  abate  by  the 
death  of  either  party;  but  such  cause  of  ac- 
tion, in  case  of  the  death  of  the  plaintifT, 
•ball,  in  the  event  there  is  no  right  of  sur- 
Tivorthip  in  any  other  person,  surrive  to  the 
personal  representative  of  the  deceased  plain- 
tiff, and  in  case  of  the  death  of  the  defend- 
ant, shall  eufTive  affainat  said  defendant's 
personal  representatire."  Acts  1839,  p.  73. 
In  the  light  of  this  history,  what  inten- 
tion must  be  ascribed  to  the  general  assembly 
in  making  the  changes  in  tlie  law  from  time 
to  time,  finally  culminating  in  the  acts  of 
1887  and  188SI  Was  it  their  intention  by 
ttiis  legialation  to  create  one  cause  of  action 
when  a  perscHi  received  an  injury  as  a  con- 
•equence  of  tha  wrongful  act  don*  by  an- 
other, this  cause  of  action  to  be  in  the  per- 
son injured,  to  deal  with  as  he  pleased,  to 
the  excluiion  of  everyone  else,  it  be  ssiriTed 
the  wr<»igf  ul  act,  and  the  cause  of  action  to 
survive  to  some  other  person  in  the  event 
death  was  instantaneous,  or  that  the  person 
Injured  had  failed  to  secure,  by  suit  or  set- 
tlement, compensation  for  the  wrong  done  to 
himt  Or  was  it  the  purpose  of  the  general 
assembly  to  create  or  reoi^nize  two  separate, 
distinct,  and  independent  causes  of  action, — 
the  one  to  be  in  the  party  injured,  for  what- 
ever damages  he  might  sustain,  and  to  sur- 
vive to  his  l^sl  representativea  in  the  event 
be  died  without  receiving  compensation ;  the 
recovery  by  the  administrator  to  l>e  assets  of 
the  estate  of  the  deceased,  to  be  administered 
aocoiding  to  law ;  and  the  other  »  causa  of 
action  in  the  widow  or  children  or  other  per- 
son named  in  the  statute  as  authoriMd  to 
sue  for  the  homicide  ol  another,  with  the 
right  to  recover  the  full  ralue  of  the  life  ol 
the  deceased!  The  general  assembly  has  a 
right  to  impose  upon  a  wrongdoer  any  penal- 
ty suitable  as  a  punishment  for  the  wrong 
he  has  committed,  which  is  not  prohibited  by 
some  constitutional  provision.  It  is  there- 
fore within  the  province  of  the  general  as- 
sembly to  impose  double  damages  upon  one 
who  has  by  his  wrongful  act  damaged  an- 
other. In  order,  however,  to  authorize  a 
baldingthat  the  general  assemblyhasinflicted 
upon  a  wrongdoer  a  penalty  amounting  to 
double  damages,  it  must  appear  clearly  from 
the  legislative  acts  that  such  was  the  inten- 
tion of  the  lawmaking  body.  A  law  author- 
izing a  widow  to  recover  damages  from  one 
wbo  wrongfully  takes  the  life  of  her  husband, 
the  amount  of  damages  to  be  reoovered  heing 
either  a  specific  sum,  aa  is  the  case  in  the 
statutes  of  some  of  the  states,  or  an  amount 
to  be  ascertained  by  a  stated  rule,  as  is  the 
case  with  the  statute  in  this  state,  is  nothing 
more  nor  leas  than  a  legislative  imposition 
upon  a  person  who  is  the  negligent  cause  of 
the  death  of  another  of  a  punishment  for  this 
negligent  act,  and  the  penalty  inflicted  is  al- 
lowed to  go  to  the  person  who  sustained  loss 
by  the  wrongful  act,  as  compensation  for  the 
damage  done  him.     While  such  legislation  is 

(luniUve  so  far  as  the  defendant  is  concerned, 
t  is  remedial  so  far  a*  the  plaintiff  is  con- 
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.cemed.  That  the  legislature  In  such  caaM 
may  impose  double  damages  upon  a  wrong- 
doer, seems  to  be  unquestioned.  Littl«teoo4 
V.  Xevl  York,  SO  N.  ¥.  24,  27,  42  Am.  Bep. 
271.  The  act  of  1860  created  a  cause  of  ac- 
tion in  tlie  legal  representative  of  the  person 
whose  death  was  brought  about  under  cir- 
cuDistanoes  which  vrould  have  entitled  him, 
"if  death  had  not  ensued,"  to  a  ri^t  of  se- 
tion.  The  amount  recovered  in  this  caae  wa« 
assets  in  the  hands  of  the  administrator  for 
administration  according  to  law,  unless  the 
deceased  was  insolvent  at  the  time  of  his 
death,  in  which  event  one  half  of  Ui«  recov- 
ery was  to  be  paid  over  to  the  wido>w  and 
children.  As  the  general  assembly  would 
have  the  right,  as  has  been  seen,  to  impoae  a 
double  penalty  upon  a  wrongdoer,  and  as 
this  intention  must  be  clearly  apparent  from 
the  terms  of  the  statute,  it  may  be  that  a 
proper  construction  of  this  act  would  be  that 
it  was  a  survival  statute,  and  gave  to  the  le- 
gal representative  a  rig^t  to  bring  a  soit 
only  in  the  event  do  settlement  had  bee* 
made  <yr  no  suit  brought  by  the  deceased  in 
bis  lifetime,  or  in  the  event  that  the  suit  had 
been  In'ought  by  him  and  was  pending  at  the 
date  of  his  death,  and  for  that  reason  liad 
abated.  The  act  of  1856  provided  that  it 
anyone  should  be  killed  by  the  oarelessneas, 
negligenoe,  or  improper  conduct  of  a  railroad 
company  in  the  running  of  its  cars  or  cd- 
ginea,  the  right  of  action  to  recover  damages 
should  vest  in  his  widow ;  if  no  widow,  in  his 
child  or  children ;  and,  if  no  child  or  children, 
then  in  his  legal  representatives.  While  the 
words  of  t^is  statute  do  not  so  clearly  indi- 
cate that  it  was  int«ided  by  the  general  as- 
sembly as  a  survival  statute,  as  is  the  case 
with  the  act  of  1860,  still,  keeping  in  mind 
tbe  rule  that  the  infliction  of  a  double  pen- 
alty by  legislative  enactment  must  be  clear 
and  unequivocal,  a  proper  construction  of 
this  act  would  probably  be  that  the  right  of 
action  of  the  widow  or  child  or  legtil  repre- 
sentative, as  the  case  might  be,  would  depend 
upon  whether  the  deceased  had  received  com- 
pensation for  the  wrongful  act  which  re- 
sulted in  his  death.  It  is  to  be  noted  that 
under  the  act  of  1950  the  right  of  action  was 
in  the  legal  representative,  although  in  one 
contingency  a  part  of  the  recovery  beloop^ed 
to  the  widow  and  children,  to  the  exclusion 
of  creditors.  Under  the  act  of  1866,  the  right 
of  action  was  in  the  widow  or  children,  if 
there  were  either,  and  the  reoovery  was  had 
to  the  exclusion  of  all  other  persons  inter- 
ested in  the  estate  of  the  deceaAd;  and,  if 
there  was  no  widow  or  no  children,  there 
was  still  a  right  of  action  in  the  legal  repre- 
sentative, the  amount  recovered  in  such  • 
case  being  subject  to  administration  as  any 
other  assets  in  tJie  hands  of  the  l^al  repre- 
sentative. These  two  statutes  stem  to  ccoi- 
nect  the  cause  of  aetioD  which  the  deceased 
had  in  hia  lifetime  with  the  cause  of  action 
which  was  allowed  to  be  asserted  under  the 
acta.  White  under  the  act  of  1B60  t^e  wid- 
ow and  children  are  entitled  to  rights  in  the 
recovery  which  they  would  not  be  eatitled 
to  in  the  ordinary  assets  of  tlie  estate  of  tfa* 
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decMLsed,  still  Ute  power  to  SMert  the  right 
IB  in  the  l«^l  representatiTe,  who  would  be 
recognized  in  law  as  the  successor  to  the 
right  of  action  which  wua  in  the  deceased. 
And  although  under  the  act  of  IBuH,  aa  we 
bave  seen,  the  right  of  action  waa  vested 
primarilj  in  tbe  widow,  eo  nofntne,  still  a 
strict  constructioa  of  this  aot  might  require 
that  it  be  construed  to  be  a  survival  statute, 
and  not  one  creating  a  cause  of  action  inde- 
pendently of  that  which  could  be  asserted  b; 
tbe  person  injured.  Tbe  provisions  of  the 
Code  of  1861  which  are  quoted  above,  and 
which  have  been  carried  into  all  the  Codes, 
and  are  now  the  law  of  this  state,  in  the  ex- 
act language  which  appears  in  the  first  Code, 
while  evidently  taken  from  the  acts  above 
referred  to,  are  materially  different  in  lau- 
eua^  from  the  old  law.  There  is  now  no 
distinction  in  regard  to  this  matter  between 
the  liability  of  natural  persons  and  corpom- 
tions,  nor  between  tbe  liabiUtj  of  railroad 
oompanies  and  other  corporations.  The 
right  of  action  is  not  described  as  in  the  act 
of  ISoO  as  one  given  to  recover  where  death 
ensued  under  circumstances  which  would 
have  entitled  the  deceased,  bad  death  not  en- 
sued, to  sue  and  recover  for  the  injury  to 
himj  nor,  as  in  the  act  of  1856,  as  one  to  re- 
cover for  the  carelessneas,  negligence,  or  im- 
proper conduct  of  the  wrongdoer  j  and  what 
is  intended  to  be  accomplished  by  these  eX' 
pressions  is  embraced  in  the  present  law  in 
the  one  word  "homicide."  The  person  au- 
thorized to  bring  the  suit  is  the  widow,  and, 
if  no  widow,  the  child  or  children.  If  the 
widow  brings  the  suit,  and  dies  pending  the 
■aiDe,  the  action  survivee  to  the  child  or  chil- 
dren; and,  if  there  were  no  widow  and  no 
child  or  children,  there  was,  prior  to  the  act 
of  1897,  no  right  of  action  in  anyone,  and 
prior  to  the  act  of  1889  a.  suit  brought  by  the 
widow  would,  upon  her  death,  abate,  if  there 
were  no  children,  and,  if  brought  by  the 
children,  u^n  their  death  would  abate.  In 
no  event,  either  under  the  law  as  it  wa«  at 
tbe  Ume  of  the  passage  of  the  act  of  1887,  or 
as  it  is  since  the  act,  can  a  legal  representa- 
tive bring  a  suit  for  the  homicide  of  his  in- 
testate. It  seema  clear  that  the  changes 
made  by  the  Code  of  1803  in  the  acts  of 
1850  and  18S0  manifest  an  intention  to  sep- 
arate the  right  of  action  which  is  in  the 
person  tor  the  wrongful  act  oommitted  upon 
him  from  the  right  of  action  which  is,  un- 
der the  law.  In  the  widow  or  other  persons 
if  death  results  from  such  wrongful  act.  If 
one  survives  the  injury  inflicted  upon  him  by 
the  wrongdoer,  he  is  to  have  a  right  to  de- 
niand  compensation  for  this  wrong,  and  this 
is  independent  of  any  right  which  any  other 
person  migbt  bave  to  make  claim  upon  the 
wrongdoer  dtber  in  the  lifetime  of  the  per- 
son injured  or  after  bis  death.  If  death  re- 
sults, or,  in  the  language  of  the  law,  if  there 
is  a  homicide,  then  the  widow  of  the  de- 
ceased, or  other  person  named  in  the  statute, 
is  entitled  to  demand  compensation  under 
the  terms  of  the  statute;  and  tbia  right  is 
entirely  separate,  distinct,  and  independent 
from  the  right  which  the  deceased  could  as- 
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sert  in  Ob  lifetime.  A  right  of  action  un- 
der the  act  of  1850  in  the  l^al  representa- 
tive, and  a  right  of  action  in  a  certain  con- 
tingency under  the  act  of  1856  in  the  legal 
representative,  would  seem  to  be  intended  by 
the  legislature  as  a  means  of  transmitting 
from  tlie  deceased  to  the  widow  or  other  per- 
son the  right  of  action  of  the  deceased. 
Such  being  the  case,  if  the  right  of  actios 
was  settled  during  the  lifetime  of  the  de- 
ceased, there  was  nothing  to  be  transmitted 
through  the  medium  of  his  legal  representa- 
tive to  his  widow,  or  other  persons  wbo 
might  BUit&in  loss  by  his  death.  When  the 
legislature  sees  proper,  as  it  has  done,  to 
eliminate  tbe  legal  representative  from  tbe 
statutes  authorizing  suite  for  homicide,  and 
leave  the  person  injured  with  full  right  to 
bring  his  suit  for  damages  and  demand  com- 
pensation for  the  wrong  done  him,  oa  ho 
has  always  bad,  and  to  give  to  the  widow  or 
other  person  named  in  the  statute  an  action 
for  the  homicide,  and  there  being  no  words 
whatever  in  the  statute  which  could  he 
strained  to  connect  tbe  right  of  the  deceased 
to  bring  an  action  during  his  lifetime  with 
the  right  of  the  widow  or  other  person  named 
to  bring  an  action  after  his  death,  but  one 
conclusion  can  be  arrived  at,  and  that  is  that 
it  was  the  intention  of  the  general  assembly 
to  create  two  separate  and  distinct  oauaes  of 
action,  which  may  be  asserted  independently 
of  each  other;  and  this  would  be  true  not- 
withstanding in  some  cases  tbe  effect  of  it 
would  be  to  impose  upon  the  wrongdoer  a 
double  penalty  as  a  punishment  for  the  in- 
jury which  he  hog  inflicted.  This  view  of 
the  case  is  strengthened  when  we  consider 
the  act  of  1889.  Prior  to  that  act  a  suit 
brought  by  a  person  during  bis  lifetime 
abated  upon  his  death.  In  other  words,  the 
right  of  one  to  demand  compensation  for  tbe 
injury  done  him  existed  as  long  aa  he  lived, 
and,  when  he  did  not  succeed  in  securing  a 
ietttement  of  the  demand  during  bis  life- 
time, tbe  right  of  action  did  not  pass  to  his 
legal  representatives.  The  act  of  1889  pro- 
vides that  no  action  for  the  recovery  of  dam- 
ages for  injury  to  the  person  suing  shall 
abate  by  the  death  of  either  party,  but  shall 
survive  to  tbe  personal  representatives  of 
the  deceased  plaintiff.  In  such  case  the 
amount  of  the  recovery  by  the  legal  repre- 
sentative would  be  assets  in  his  hands  for 
administration  according  to  law.  There  is 
no  provision,  as  in  the  act  of  1850,  that 
such  recovery  should  be  for  the  benefit  of 
the  widow  and  children,  and  therefore  it  can- 
not be  properly  held  that  it  was  the  inten- 
tion of  the  general  assembly  by  this  act  to 
provide  that  when  this  cause  of  action  sur- 
vived it  would  defeat  tbe  right  of  the  widow 
to  bring  suit  for  the  homicide;  and  it  cer- 
tainly cannot  be  held  that  the  widow's  suit 
for  tbe  homicide  could  be  pleaded  in  abate- 
ment of  this  suit,  which  survived  to  the  per- 
sonal representative.     As  the  law  giving  s 


husband  to  bring  an  action  during  his  life- 
time for  the  injury  to  him,  so  the  act  which 
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proTideB  Out  tha  husband' 
event  of  bis  death,  shall  survive  v>  nil  i^m 
TepreseDtative,  u,fa  nothing  nt  &11  in  refer- 
ence to  the  right  of  the  widow  to  bring  a 
suit  in  the  event  he  dies.  If  the  pendency 
of  »  suit  bj  tbe  I^al  repreeenta-tivea  for  tbe 
injury  to  the  deceased  could  not  be  pleaded 
in  abatemeat  of  the  suit  of  the  widow  for  the 
bomicide  of  her  husband,  I  un  at  a  loss  to 
understand  how  it  oould  be  contended  that 
the  judgment  in  favor  of  the  deceased  during 
bis  lifetime  could  be  so  pleaded;  and  for  a 
similar  reason  it  would  seem  that  an  accord 
and  satisfaction  entered  into  between  the  de- 
oeased  and  the  wrongdoer  during  his  life- 
time would  not  be  a  bar  to  the  suit  by  the 
widow  after  his  death.  I  can  arrive  at  no 
other  conclusion  than  that  it  was  the  inten- 
tion of  tbe  general  assembly  t«  provide  for 
the  two  causes  of  action  when  a  person  was 
negligently  injured,  and  death  did  not  im- 
mediately, but  did  Anally,  result  from  the  in- 
jury received;  that  is,  the  one  which  tbe  per- 
son injured  would  have  under  the  common 
law,  and  the  other  one  which  the  widow 
or  other  persiw  named  in  the  statu  t« 
would  have  under  the  Code  of  1863  as 
•mended  by  Uie  act  of  18B7. 

1  have  been  unable  to  find  any  ruling  by 
this  court  which  would  be  either  directly 
controlling  upon  this  question,  or  which 
would  have  such  a  bearing  upon  the  same  as 
would  be  recognized  as  persuasive  authority 
either  way.  It  is  proper,  Iiowever,  in  this 
discussion,  to  allude  to  the  rulings  and  ut- 
terances of  the  court  in  some  of  the  cases 
which  have  been  brought  under  the  different 
statutes  above  referral  to.  So  far  aa  I  have 
been  able  to  ascertain,  the  only  case  brought 
under  the  act  of  IS50  which  ever  reached 
this  court  was  the  case  of  Bovth-Weitem  K. 
Co.  V.  Paalk,  24  Qa.  356.  No  ruling  was 
made  in  that  cose  which  would  have  any 
bearing  upon  tbe  question  now  under  con- 
sideration. No  case  brought  under  the  act 
of  1856  seuns  ever  ta  have  reached  this  court. 
The  first  time  that  this  court  was  called  upon 
to  deal  with  the  law  aa  contained  In  the 
Code  of  1S63  was  in  1868,  after  the  Code  of 
that  year  went  into  effect.  This  was  in  tbe 
case  of  ^aoon  tf  W.  R.  Co.  v.  Johnton,  3B  Qa. 
409,  where  it  was  held  that,  if  the  deceased 
by  the  exercise  of  ordinary  diligence  could 
have  avoided  the  injury,  hta  widow  could 
not  recover  damages,  and  also  that,  if  both 
tbe  deceased  and  the  wrongdoer  were  at  fault, 
the  damagiis  would  be  diminished  in  propor- 
tion to  the  negligence  or  want  of  ordinary 
eare  on  the  part  of  tbe  dece«sed.  It  is  to 
be  noted  that  this  decidion  was  prior  to  the 
act  which  declared  that  the  measure  of  dam- 
ages should  be  tbe  full  value  of  the  life  of 
the  deceased.  In  the  case  of  Western  ■£  A. 
B.  Co.  v.  Strong,  62  Ga,  461,  Judge  McCay 
uses  this  language:  "But  by  our  law  the 
right  is  given  by  statute  to  the  wife  generally 
for  the  'homicide'  of  her  husband.  .  .  . 
Casee  of  self-defense,  of  inevitable  accident, 
of  execution  by  commanil  of  the  law,  etc., 
must,  from  the  nature  of  things,  be  excepted. 
And  it  seema  to  us  that  the  &ue  inquiry  is, 
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Has  the  defendant  violated  any  of  the  put 

lic  or  private  obligations  he  was  under  to 
tie  deceased!  Whetherthose  obligations  or 
duties  were  intplied  by  law  or  existed  by  ex- 
press contract  is  immaterial,  but  that  some 
duty,  public  or  private,  was  violated  by  the 
homicide,  would  seem  to  follow  from  the  very 
nature  of  a  wrong,  and  from  the  prineiplet 
of  justice  and  equity.  And  our  original  ict 
giving  this  action  puts  the  right  preGisely  cb 
this  ground,  to  wit,  whenever  the  buiband, 
had  he  lived,  would  have  bad  a  right  of  se- 
tion,  then  tbe  wife  has  it  in  case  of  Vu 
deati."  In  the  case  of  Eendrickt  v.  Wetltm 
it  A.  K.  Co.  52  Qa.  467,  it  was  held  that,  in 
an  action  by  a  widow  against  a  railroad  com- 
pany for  the  homicide  of  her  husband,  lU 
tbe  facts  and  circumstances  connected  with 
tbe  killing,  or  any  relation  existing  by  eon- 
tract  or  by  law  between  the  deceased  and  the 
defendant  which  would  bar  a  recovery  b^ 
him  for  damages  in  case  be  had  lived,  apply 
to  and  govern  the  right  of  the  wif&  A  sim- 
ilar ruling  was  made  in  the  case  of  AflonlM 
i  B.  Air-Line  R.  Co.  v.  Ayert,  63  Otk  )!. 
Jn  the  case  of  Oottingfutm  v.  Week»,  64  Ga. 
£75,  it  was  ruled  that  tbe  fact  the  defendant 
had  been  tried  upon  an  indictment  charging 
htm  with  the  offense  of  murder  and  had  beei 
acquitted  could  not  be  pleaded  in  bar  of  the 
widow's  suit  for  the  homicide.  When  the 
case  came  before  this  court  a  second  time,  in 
S6  Ga.  201,  it  was  held  that  a  widow  could 
recover  for  tbe  homicide  of  her  husband, 
whether  tlie  homicide  be  the  act  of  sl  natural 
or  artificial  person,  or  the  result  of  intentioa 
or  criminal  negligence.  The  ruling  in  Ui* 
Ilendrinkn  Case.  52  Ga.  467,  was  foDomd 
and  approved  in  the  case  of  Bouthioeattm  B. 
Co.  V.  Johmoti.  60  Ga.  667.  In  the  case  of 
Central  II.  d  Bkg.  Co.  v.  Roach,  64  Ga.  635. 
it  was  held  Uiat  a  suit  by  a  widow  against 
a  railroad  company  for  the  homicide  of  ber 
husband,  who  was  an  employee  of  the  road, 
could  not  be  maintained  unless  it  was  shown 
that,  in  the  transaction  resulting  in  tho 
death  of  the  employee  be  was  free  from  faulL 
In  Daly  v.  Stoddard,  6S  Gl  145,  it  waa  held 
that,  in  order  to  authoriie  a  recovery  by  a 
widow  for  the  homicide  of  her  husband,  bit 
death  must  have  been  caused  by  some  act 
amounting  to  a  crime,  or  by  tbe  criminal 
negligence  of  the  defendants.  This  caae  was 
decided  before  the  passage  ol  the  act  of  1B8T. 
In  Cook  V,  Weatem  it  A.  R.  Co.  72  Ga.  48,  it 
was  held  that  a  contract  entered  into  by  ■ 
husband  who  was  an  employee  of  the  com- 
pany, which  waived  the  right  to  sue  for  in- 
juries resulting  from  criminal  negligence  mi 
its  part,  was  void,  and  could  not  be  pleaded  in 
bar  of  the  widow's  right  to  recover.  Id  Ber- 
ry V.  TforthAcestem  R.  Co.  72  Qa.  137,  it  was 
held  that  a  widow  had  a  right  of  action  for 
the  homicide  of  her  husband  whenever  the 
husband,  had  he  lived,  would  have  had  such 
right,  and  that  whatever  could  have  been  a 
good  defense  to  his  suit  would  be  equally 
available  against  one  brought  by  the  widow. 
An  examination  of  that  case,  however,  will 
show  that  the  defense  relied  on  was  that  the 
deceased  oould,  by  the  exerciae  of  ordinary 
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«»re,  hive  avoided  the  eonaequenoes  of  tha 
.  defendant's  negligence.  In  Central  R.  A 
Bkg.  Co.  V.  Brantley,  93  Ga.  269,  20  S.  E.  08, 
the  rule  that  a  vidtnv  of  an  employee  of  ■ 
railroad  company  could  not  recover  against 
-  the  company  for  the  homicide  of  her  huaband 
if  the  husband  nas  at  fault,  or  if  he  could 
have  avoided  the  consequences  of  the  defend- 
ant's nwligence  by  the  exercise  of  ordinary 
care  and  diligence,  was  recc^ized.  In  Qeor- 
gia  R.  &  Bkg.  Co.  v.  Fitsgerald  it  was  held 
that  an  admission  by  a  person  tending  to 
show  that  an  injury  which  he  had  received, 
and  whidi  subsequently  resulted  in  bis  dea.th, 
was  caused  by  accident,  and  not  by  the  negli- 

Sence  of  the  company,  was  admiasible  in  evi- 
ence  in  a  suit  brought  by  the  widow  to  re- 
eovet  for  the  homicide.  See  also,  in  this  con- 
nection. Central  R.  Oo.  t.  Roach,  70  Ga.  434 ; 
Bavannah,  F.  d  W.  R.  Oo.  v.  Btevnrt,  71  Ga. 
427. 

It  dearly  appears  from  the  present  law  of 
the  state  governing  rights  of  action  of  the 
character  involved  in  the  present  case,  as 
well  as  from  the  decisions  of  this  court  above 
referred  to,  that  a  widow  or  other  person 
named  in  ibe  statute  is  not  entitled  to  re- 
eover  unless  the  homicide  is  brought  about 
aa  a  result  of  a  crime,  or  criminal  or  other 
negligence  of  the  party  occasioning  it,  and 
that  no  recovery  can  be  had  for  the  nomidde 
if  the  negligence  of  the  deceased  was  of  such 
a  character  as  would  have  precluded  a  recov- 
ery by  him,  or  if  during  bis  life  he  had  done 
any  act  or  entered  into  any  contract  which 
would  have  the  effect  of  rendering  the  act 
which  brought  about  his  death  one  which 
was  either  lawful  in  the  person  committing 
the  same,  or  one  for  which  he  would  not  be 
legally  responsible.  In  other  words,  tha 
right  of  a  widow  to  recover  Is  vot  because  the 
death  of  her  husband  h&s  been  brourht 
a^ut  by  an  act  of  some  person,  but  his 
death  must  be  the  result  of  some  act  of 
oonimission  or  omission  on  the  part  of  the 
defendant  which  the  law  would  declare  to  be 
negligent,  and  under  such  circumstances 
that,  had  death  not  resulted,  he  would  have 
been  entitled  to  demand  compensation.  It  is 
therefore  clearly  right  that  tjie  widow  should 
be  deprived  of  her  right  to  bring  a  suit  if 
the  deceased  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence  by 
Uie  exercise  of  ordinary  care,  as  well 
•a  in  the  case  where  the  deceased  had 
entered  into  a  contract  which  had  the 
effect  of  maldng  the  act  of  the  defendant  law- 
ful aa  to  him,  and  also  in  all  of  those  cases 
where  the  facts  and  circumstances  surround- 
ing the  killing,  aa  well  as  those  leading  up  to 
and  preceding  it,  were  such  as  to  show  either 
that  the  defendant  had  been  guilty  of  no 
wrongful  act,  or  that  the  deceased  was  the 
Tictim  of  his  own  folly  in  matter  of  contract, 
or  of  his  carelessness  in  matter  of  conduct. 
AH  of  the  cases  which  we  have  cited  above 
(being  all  we  have  been  able  to  find  in  our 
Reports  dealing  with  the  question  under  con- 
sideration) relate  to  some  act  done  bj  the 
deceased  prior  to  or  concurrent  with  the  in- 
jury which  ha  raeeived.  When  a  person  is 
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injured  by  the  wroi^ful  act  of  another,  a 
foundation  is  at  once  laid  for  a  cause  of  ae- 
ti<Hi  in  favor  of  those  entitled  under  the  law 
to  demand  compensaUon  for  his  death,  and 
the  moment  that  his  death  results  from  such 
wrongful  act  the  cause  of  action  is  full  and 
complete.  Nothing  the  person  injured  can 
say  or  do  between  the  date  ol  the  wrongful 
act  and  bis  death  can  defeat  the  cause  of  ac- 
tion for  the  homicide.  The  Fittgerald  Can, 
lOS  Qa.  607,  4S  L.  S.  A.  175,  34  S.  E.  316,  is 
apparently  in  conflict  with  this  proposition, 
but  not,  I  think,  really  so.  The  propOBiti<Hi 
above  stated  presupposcB  a  wrongful  act  re- 
sulting in  the  deaUi  of  the  person  wronged. 
In  the  Fitzgerald  Caie,  evidence  of  an  admis- 
sion of  the  party  injured  was  allowed,  to 
show  that  no  wrongful  act  had  been  com- 
mitted l^  the  defendant,  but  that  the  act 
complained  of,  as  to  the  person  injured,  was 
lawful.  Hence  it  tended  to  establish  that  no 
wrongful  act  was  ctmimitted,  and  therefore 
no  cause  of  action  arose  in  favor  of  anybody. 
For  the  purpose  of  admitting  such  evidence, 
the  deceased  and  the  widow  might  be  ctwsid- 
ered  in  privity.  But,  even  if  this  is  not 
true,  the  admission  of  the  evidence  in  the 
FiUgerald  Oate  was  predicated  upon  an- 
other principle;  and  that  is  that  a  declara- 
tion against  interest  by  a  person  since  de. 
ceased,  under  well-eetaUished  principles,  as 
recognized  by  the  authorities  there  cited,  is 
admissible  in  a  controversy  between  third 
persons.  It  would  seem  that  the  ruling  made 
in  that  case  was  better  supported  by  the  lat- 
t^*  reason  than  by  the  former.  In  the  case 
of  We#tem  d  A.  R.  Co.  v.  Bom,  104  Ga.  390, 
30  8.  E.  674,  this  court  had  before  it  the 
question  as  to  when  the  statute  of  limita- 
tions began  to  run  against  the  widow's  right 
of  action  to  recover  for  the  homicide  of  her 
husband.  It  was  held  that,  as  such  right 
did  not  exist  until  he  was  dead,  the  statute 
of  limitations  b^^n  to  run  from  his  death, 
and  not  from  the  time  that  the  injury  was 
inflicted  which  caused  his  death.  In  the 
opinion  Mt.  Justice  Fish  uses  this  language: 
"The  plaintiff's  action,  however,  was  not  for 
injuries  done  to  the  person  of  her  husband. 
She  had  no  right  under  the  law  to  sue  for 
such  injuries.  No  one  except  the  husband 
himself  could  maintain  an  action'  for  them. 
If,  however,  such  injuries  resulted  in  his 
death,  then,  under  t  3828  of  the  Civil  Code,  a 
right  of  action  accrued  to  her.  That  section 
provides  that  a  widow  may  recover  for  the 
homicide  of  her  husband,  and  plaintiff's  suit 
is  based  upon  the  oause  of  action  therein 
given  her.  This  statute  does  not  profess  to 
revive  the  cause  of  action  for  the  injury  to 
the  deceased  in  favor  of  hia  widow,  nor  is 
such  its  legal  effect;  but  it  creates  a  new 
cause  of  action,  in  favor  of  the  widow,  un- 
known to  the  common  law.  The  right  of 
action  given  by  the  statute  is  for  the  homi- 
cide of  the  husband,  in  all  cases  where  the 
death  results  from  a  crime,  or  from  criminal 
or  other  negligence,  and  is  founded  on  a  new 
grievance, — namely,  his  homicide,  and  is  for 
the  injury  thereby  sustained  by  the  widow 
and  children,  to  whose  exclusive  beneftt  the 
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dunages  must  Inure."  While  the  question 
now  uiideT  consideration  was  not  directly  in- 
TolTed  in  that  case,  the  argument  made  by 
Mr.  JustiM  Fiah  in  demonstrating  the  cor- 
rectness of  the  ooncIuBion  as  to  the  question 
then  hefore  him  directly  bears  upon  the  pres- 
ent question,  even  if  it  is  not  conoluaive  of 
the  same. 

Cases  arising  under  statutes  similar  to  ours 
have  been  before  the  courts  of  last  resort  in 
different  states  of  the  Union  and  of  England, 
and,  while  the  decisions  are  not  altogether 
in  accord,  some  of  them  are  authority  for  the 
conclusion  which  I  have  reached  in  the  pres- 
ent case.  Those  holding  the  contrary  are 
based  on  statutes  more  nearly  similar  to 
Lord  CampbeU's  act,  and  it  may  he  con- 
ceded for  the  sake  of  the  argument,  that'the 
cases  which  bold  that  and  similar  statutes 
to  be  aurriTal  statutes  were  correctly  de- 
cided. See,  in  this  connection.  Tiffany, 
Death  by  Wrongful  Act,  S  24.  This,  however, 
did  not  seem  to  be  the  opinion  of  the  author 
of  that  act,  as  is  shown  by  the  above-quoted 
extracts  from  his  Lives  of  the  Ixird  Chancel- 
lors, Id  the  case  of  Seedkam  v.  QraruL 
Trunk  R.  Co.  38  Vt.  294,  it  was  held  that, 
under  statutes  which  are  very  similar  to 
ours,  two  causes  of  action  arose  out  of  the 
wrongful  death  of  another,— one  in  favor  of 
the  decedent,  for  his  loss  and  suffering  re- 
sulting from  the  injury  in  his  lifetime;  the 
other  founded  on  his  death,  or  on  the  dam- 
ages resulting  from  his  death  to  the  widow 
or  next  of  kin  of  the  deceased, — and  that 
each  cause  of  action  was  to  be  prosecuted  in- 
dependency  of  the  other;  the  damages  al- 
lowed to  be  recovered  in  the  two  statutes  be- 
ing given  upon  entirely  different  principles, 
and  for  different  pnrpoaes.  Under  statutes  of 
a  similar  nature  the  supreme  court  of  Mis- 
sissippi held  that  a  right  of  action  in  the  ad- 


testate  was  distinct  from  and  independent  of 
the  right  of  action  given  by  statute  to  the 
next  of  kin  to  recover  for  the  death  of  the 
person,  caused  b;  the  wrongful  or  negligent 
aot  of  another;  that  the  two  sections  could 
eoexist;  and  that  they  had  no  connection 
with  each  other.  Tickahwg  d  M.  R.  Go.  v. 
Phillips,  m  Mias.  693,  2  Ba  637.  The  court 
of  appeals  of  New  York  held  that  a  statute 
Tery  similar  to  Lord  Campbell's  act  was  not 
simply  remedial,  but  created  a  new  cause  of 
kction  in  favor  of  the  personal  representatire 
of  the  deceased  which  was  wholly  distinct 
from,  and  not  a  revivor  of,  the  cause  of  ao- 
tion  which,  if  he  had  survived,  he  would  have 
had  for  bis  bodily  injury.  Whitford  v.  Pan- 
ama  R.  Co.  23  N.  Y.  485.  Judge  Denio  in 
his  opinion  uses  this  language:  "But  the 
suggestion  that  the  present  action  is  brought 
to  enforce  the  right  which  the  common  law 
gave  to  the  deceased,  and  that  the  provisions 
of  our  statute  should  be  considered  as  af- 
fecting only  the  remedy,  which  may  always 
be  regulated  by  the  iea  fori,  is  not,  in  my 
opinion,  sound;  for  it  is  not  a  simple  devolu- 
tion of  a  cause  of  action  which  the  deceased 
would  have  had  which  the  statute  effects,  but 
fiOL.K.A. 


it  is  an  entirely  new  cause  of  action  whidi  ii 
here  sought  to  he  enforced.  The  system  of 
the  statute  as  well  as  of  the  ctNnmon  law  ta 
that  the  right  of  action  for  damages  on  ac- 
count of  his  bodily  injuries,  which  belonged 
to  the  deceased  while  he  lived,  was  extin- 
guished by  his  death.  The  statute  does  not 
profess  to  revive  his  csuse  of  action  in  favor 
of  the  executor  or  administrator.  The  com' 
pensation  for  the  bodily  injuries  remains  ex- 
tinct, but  a  new  grievance  of  a  diEt'net  ns- 
ture,  namely,  the  deprivation  suffered  hy  the 
wife  and  children  or  other  Felativea  ot  theii 
natural  support  and  protection  arises  opoa 
hia  death.and  is  made  by  the  statute  the  sub- 
ject of  a  new  cause  of  action  in  favor  ot  these 
surviving  relatives,  but  to  be  prosecuted  in 
point  of  form  by  the  executor  or  adminisln- 
tor.  The  reference  in  the  first  section  of  the 
sUtute  of  1847  to  the  ability  of  the  deceased 
to  maintain  the  action  if  death  had  not  en- 
sued is  inserted  solely  for  the  purpose  of  de- 
fining the  kind  and  degree  of  delinquency 
with  which  the  defendant  must  be  chargesbis 
in  order  to  subject  him  to  the  action.  The  act, 
neglect,  or  default  must  be  sucb  as  would, 
if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action,"  etc. 
The  supreme  court  of  Arkansas  held,  under 
statutes  similar  to  ours,  that  two  causes  of 
action  could  be  tnaintained  for  the  wrongful 
death  of  an  individual, — one  for  the  benefit 
of  his  estate,  and  the  other  for  the  benefit  ol 
his  next  of  kin.  Davia  v.  Bt.  Louie,  I.  M.  d 
«.  R.  Co.  53  Ark.  117,  7  L.  R.  A.  283,  13  & 
W.  801.  Section  IS,  chap.  52,  of  the  PubUe 
Statutes  of  Massachusetts  provides  that  if  a 
person  suffers  bodily  injury  or  damage  to 
his  property  through  a  defect  in  a  highway, 
townway,  causeway,  or  bridge,  which  defect 
might  have  t>een  remedied  or  which  damage 
or  injury  might  have  been  prevented,  by  th* 
exercise  of  reasonable  care  and  diligence  on 
the  part  of  those  obliged  by  Iftw  to  repair  the 
same,  he  might  recover  against  the  wrong- 
doer for  such  injury  or  damage.  Section  IT 
provides  that,  if  life  is  lost  on  account  of  an 
injury  received  in  the  manner  described  in 
the  foregoing  section,  an  action  may  be 
brought  against  the  county,  town  or  persoa 
obliged  by  law  to  make  the  repairs,  by  the 
personal  representative  of  the  deceased  for 
the  benefit  of  the  widow  and  children  ta  re- 
cover a  sum  not  exceeding  tl,000.  In 
Bowea  v.  Boston,  155  Mass.  344,  15  H  R.  A. 
305, 2B  N.  E.  633,  the  supreme  court  of  Mass- 
achusetts held  that  the  action  provided  for 
in  1  16  survived  the  death  of  the  person  in- 
jured, and  was  independent  of  the  action 
provided  for  in  |  17,  and  th*t  "both  action* 
may  proceed  «t  the  same  time  on  independ- 
ent grounds,  and  for  different  purposes.*' 
A  statute  of  Kansas  provides  that  causes  of 
action  for  personal  injury  survive  the  death 
of  the  person  injured.  Comp.  Laws  1379.  J 
420.  Another  section  provides:  "Wlien 
the  death  of  one  is  caused  by  the  wrongful 
act  or  omission  of  uiother,  the  persons  1 
representatives  of  the  former  may  maintain 
an  action  ijierefor  against  the  latter,  if  tbe 
former  might  have  maintained  an  action,  had 
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faa  IWad,  against  the  latter  for  an  injurj  for 
the  same  act  or  omisaion."  Id.  |  422.  The 
section  further  providea  that  the  damages 
recovered  in  sueb  a  case  shall  not  exceed 
SIO,000,  and  shall  inure  to  the  exclusive  ben- 
efit of  the  widow  and  children,  il  any,  or  next 
of  kin.  In  UcCarthy  v.  Chicago,  R.  I.  d  P. 
R.  Co.  18  Esn.  46,  26  Am.  Rep.  742,  it  was 
held  that  tha  action  for  personal  injuriea 
survived  only  in  the  event  the  death  did  not 
result  from  such  injuries,  and  that,  where 
death  resulted  from  the  injuries  only  the  ac- 
tion for  the  homicide,  for  the  beneSt  of  the 
next  of  kin,  could  be  maintained.  This  de- 
-ciaion  waa  followed  by  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas 
in  Bulbert  v.  Topeka,  34  Fed.  Bep.  510.  Mr. 
Justice  Brewer  delivered  the  opinion,  and, 
ivhile  he  felt  bound  by  the  decision,  he  criti- 
cised adversely  the  ruling  therein  made,  oa 
the  following  extract  from  his  opinion  will 
•how:  "I  was  »  member  of  the  supreme 
bench  of  Kansas  at  the  time  this  opinion  was 
filed,  and  concurred  in  it.  I  feel  constrained 
to  follow  that  decision;  and  yet  I  may  be 
permitted  to  say  that  my  examination  of 
this  case  has  led  me  to  doubt  the  correctness 
of  that  conclusion,  for  the  measure  of  dam- 
Ages  and  the  basis  of  recovery  under  the  two 
sections  are  entirely  distinct.  Section  422 
[Ule  homicide  section]  gives  a  new  right  of 
Action,- — one  not  existing  before;  an  action 
which  is  not  founded  on  survivorship;  an 
action  which  takes  no  account  of  the  wrong 
done  to  the  decedent,  but  one  which  gives  to 
the  widow  or  next  of  kin  damages  which  have 
been  sustained  by  reason  of  the  wrongful 
taking  away  of  the  life  of  the  decedent.  It 
■Dokes  no  difference  whether  the  injured 
party  wae  killed  instantly,  or  lived  months; 
whether  he  suffered  lingering  pftin  or  not; 
whether  or  not  he  was  put  to  any  expense 
for  medical  attendance  and  nursing.  None 
of  these  matters  are  to  be  considered  in  on 
Action  under  i  422,  and  the  single  question 
is.  How  much  has  the  wrongful  t'''^'"g  away 
of  his  life  injured  his  widow  or  next  of  kini 
It  is  an  action  to  recover  damages  for  the 
death  and  in  no  sense  a  survival  of  an  action 
which  .  .  ,  the  decedent  himself  had 
bis  lifetime."  In  Miatoari  P.  R.  Co.  v.  Bt 
N«lt,  6  Kan.  App.  231, 47  Fac.  163,  a  decision 
rendered  in  1896,  the  court  of  appeals  of 
Kansas,  in  a  well-considered  opinion  by  Gar- 
Ter,  J.,  repudiated  the  doctrine  laid  down 
in  tha  MoOarthj/  Cote,  and  put  itself  in  line 
with  the  above-quoted  language  of  llr.  Jus- 
tice Brewer,  and  with  other  decisions  re- 
ferred to  in  the  opinion.  It  will  be  noticed 
that  the  Kansas  law  is  very  similar  to  Ijord 
Campbell's  act.  In  Adamt  v.  yorthem  P.  R. 
Co.  95  Fed.  Rep.  938,  it  was  held  that  the 
statutes  of  Washington  and  Idaho,  which  are 
very  similar  to  Lord  Campbetl'i  act,  created 
An  entirely  new  cause  of  action,  independent 
of  the  right  of  the  deceased  to  recover  for 
the  injuries  to  him. 

The  following  decisions,  while  not  direct- 
ly in  point,  in  their  reasoning  tend  to  support 
the  conclusion  I  have  reached  in  the  present 
«ase:   JeffervwvilU  R.  Co.  v.  Stooyns,  26 


Ind.  477,  484;  Uaaey  v.  Chicago,  B.  4  Q.  B. 
Go.  41)  III.  App.  IDS ;  Illinois  C.  R.  Co.  v.  Co»- 
by,  89  111.  App.  250;  Chicago,  B.  A  Q.  R.  Go. 
V.  Wymore,  40  Neb.  645,  58  N.  W,  il20;  The 
Oregon,  73  Fed.  Rep.  846;  Com.  v.  Melntpoli- 
tan  R.  Co.  107  Mass.  836;  Pittsburgh,  0.  0. 
&  St.  L.  R.  Co.  V.  Hoaea,  152  Ind.  412,  53  N. 
E.  419;  Louisville,  E.  £  El.  L.  R.  Co.  v. 
Clarke,  162  U,  S.  230,  38  L.  ed.  422,  14  Sup. 
Ct.  Rep.  670;  Martin  v.  Baltimore  i  0.  R. 
Co.  161  U.  S.  696,  38  L.  ed.  319,  14  Sup.  Ct. 
Rep.  633  et  eeq;  Doyle  v.  Fitckbarg  R.  Go. 
102  Mass.  08,  26  L.  R.  A.  157,  37  N.  E.  770; 
Donahue  v.  Dremler,  82  Ky.  157,  68  Am.  Rep. 
886;  Hurat  v.  Detroit  City  R.  Co.  94  Mich. 
538,  48  N.  W.  44;  Weatcott  i.  Ceritral  Ter- 
moni  R.  Go.  81  Vt.  438,  17  Atl.  746 ;  Iat«r- 
national  A  Q.  N.  R.  Go.  v.  Kuehn,  70  Tex. 
682,  8  S.  W.  484;  Jfunm  v.  Pacific  Coaat 
Dredging  <C  Realamation  Co.  84  Cal.  615,  24 
Pac  303;  Putman  \.  Bouthem  P.  Co.  21  Or. 
230,  27  Pac.  1033;  BeUing  v.  Black  HUla  A 
Ft.  P.  R.  Co.  3  S.  D.  369,  53  N.  W.  750. 

It  has  been  ruled  in  England  that  the 
cause  of  action  under  Lord  Campbell's  act 
was  the  defendant's  negligence,  and  that,  if 
the  deceased  had  in  his  lifetime  accepted  a 
sum  of  money  in  full  satisfaction  ani!  dis- 
charge of  his  claim  against  the  defendant, 
this  would  bar  the  right  of  the  legal  repre- 
sentative to  recover  for  the  homicide,  the 
death  of  the  person  injured  not  creating  "a 
fresh  cause  of  action."  Read  v.  Great  Eaat- 
em  R.  Co.  L.  R.  3  Q.  B.  555,  9  Best  ft  S.  714. 
See  also  an,^th4  v.  Dudley,  L.  R.  S  Q.  B. 
DiT.  357 ;  Eaigh  v.  Royat  Mail  Steam  Paok- 
et  Go.  62  L.  J.  Q.  B.  N.  S.  640;  Wood  v.  Gray 
[1802]  A.  C.  670.  The  decisiona,  however,  in 
Sngland,  even  under  Lord  Campbell's  act, 
have  not  been  uniform.  In  Bradshaw  v.  Lam- 
eaahire  A  T.  B.  Co.  L.  R.  10  C.  P,  189,  it  was 
held  that  where  a  person  was  injured  on  a 
railway  by  an  accident,  and  after  an  interval 
died,  his  executor  might  maintain  an  action 
for  damage  to  his  personal  estate  arising  in 
his  lifetime  from  medical  expenses  and  loss 
occasioned  by  his  inability  to  attend  to  busi- 
ness. In  making  the  decision  the  court 
found  it  necessary  to  construe  Lord  Camp- 
bell's act,  and  in  reference  thereto  Grove,  J., 
uses  this  language:  "The  intention  of  the 
act  was  to  give  the  personal  representative 
a  right  to  recover  compensation  ae  a  trustee 
for  children  or  other  relatives  left  in  a  worse 
pecuniary  position  by  reason  of  the  injured 
person's  death,  not  to  affect  any  existing 
right  belonging  to  the  personal  estate  in  gen- 
eral. There  is  no  reason  why  the  statute 
should  interfere  with  any  right  of  action  an 
executor  would  have  had  at  common  law. 
In  the  case  of  such  right  of  action  he  sues 

Cnder  the  act  he  sues  as  trustee,  in  respect 
of  a  different  right  altogether  on  behalf 
of  particular  persons  designated  in  the  act." 
The  decision  in  the  Bradahato  Caae  was  ques- 
tioned but  followed  in  Leggott  v.  Great 
iVorlhem  R.  Co.  L.  R.  1  Q.  B.  Div.  699,  4S  L. 
J.  Q.  B.  N.  B.  557.  In  that  ease  suit  was 
brought  by  the  widow,  as  the  personal  rep- 
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noentatiT*  of  the  estate  of  the  deoMi*ed,  to 
TMOTer  for  the  expense  incurred  bj  the  lat- 
ter fu  coneecuence  of  the  injur;,  and  for  loss 
by  reaaon  of  inabili^  to  atteifd  to  buainesB, 
etc.;  and  tt  was  held  that  the  reeover;  bj 
the  plaintiff  in  a  former  suit,  broiwbt  in  her 
representative  capacity,  for  the  benefit  of 
herself  and  children,  to  recover  for  the  bomi- 
eide  of  the  deceased,  did  not  abate  the  ac- 
tion. In  that  case  it  was  contended  that  an 
admiaaion  made  in  the  former  suit  bj  the 
plaintiff  operated  ai  an  eatoppel  in  the  lat- 
ter, but  the  court  were  agreed  that  this  con- 
tention could  not  be  maintained,  while  they 
doubted  whether  a  proper  construction  of 
Lord  Campbell's  act  autboriEed  the  bringing 
of  a  second  action  at  all.  See  alio,  in  this 
connection,  Pym  v.  Qreat  Tiorthtm  R.  Co. 
t  Best  &  S.  759.  In  Walkerton  v.  Erdman, 
23  Can.  S.  C.  3S2  tt  was  held  that  where  an 
Action  was  brought  l^  a  person  injured,  in 
wbich  hia  evidence  was  t«ken  ie  bene  este, 
•uch  evidence  was  admissible  in  a  subsequent 
action  brought  under  Lord  Campbell'i  act. 
From  this  proposition  two  judges  dissented, 
but  the  court  was  of  opinion  that  the 
prit>ciple  of  the  decision  in  Read  v.  Qreat 
Battera  R.  Co.  L.  K.  3  Q.  B.  656,  0  Best  &  B. 
714,'  was  controlling.  The  construction  of 
Lord  Catopbeil's  act  made  in  the  decision 
last  cit«d  has  been  followed  by  the  oourte  in 
many  of  the  states  of  the  Union  where  the 
statutes  on  the  subject  are  in  the  same  or 
similar  language  as  that  contained  in  that 
Mt.  See  Littlewood  v.  Neie  York,  8S  N.  ¥. 
84,  27,  42  Am.  Rep.  271 ;  DibbU  v.  New  York 
d  E.  R.  Co.  25  Barb.  183 ;  Hecht  v.  Ohio  cC 
M.  B.  Co.  132  Ind.  507,  32  N.  E.  302;  Goo* 
seH  V.  Hartford  £  N.  H.  R.  Co.  33  Conn.  61 ; 
Price  V.  Richmond  d  U.  R.  Co.  33  S.  0.  650, 
12  S.  E.  413 ;  Birch  r.  Pittsburg,  C.  C.  i  St. 
L.  R.  Co.  105  Pa.  339,  30  AU.  826 ;  Sawyer  v. 
Perry,  S8  Me.  42,  33  Atl.  6S0;  Ban.  Antonio 
d  A.  P.  R.  Co.  V.  Long,  87  lex.  148,  24  L.  R. 
A.  037,  27  S.  W.  113;  Loititville  &  H.  R.  Co. 
r.  MoElwain  (Ky.)  34  L.  IL  A.  788,  and 
notes;  Bill  v.  Pennsj/ltiania  R.  Co.  ITS  Pa. 
£23,  3S  L.  R.  A.  190,  35  Atl.  997;  Hansford 
V.  Payne,  11  Bush,  380;  Fowlkea  v.  Naak- 
ville  d  D.  R.  Co.  9  Beisk.  82B ;  Taylor'a  Es- 
tate, 179  Pa.  254,  SO  Atl,  230;  Andreioa  v. 
Hartford  d  S.  H.  R.  Co.  34  Conn.  67.     In 


Cooley,  Torte,  *204. 

In  Legg  v.  Britton,  64  Vt.  052,  24  Atl. 
lOlU,  the  supreme  court  of  Vermont  held  that 
where  the  plainUff  in  an  action  for  personal 
injuriea  died  from  such  injuries  pending 
the  action,  and  bis  administrator  recovered 
judgment  therein,  such  a  judgment  was  a 
bar  to  an  action  by  the  administrator  for 
the  beneflt  of  the  widt>«  or  next  of  kin  un- 
der the  statute  of  that  state.  This  decision 
is  directly  in  oonflict  with  the  decision 
made  in  the  case  of  Needham  v.  Grand 
Ti-unk  R.  Co.  38  Vt.  294,  and  Ross,  Ch.  J.,  in 
the  opinion,  says  that  what  is  said  on  the 
■ubject  in  the  rfeedliam  Case  is  obtfsr.  In 
Illinois,  where  there  was  a  statute  paseed  in 
1863  very  timilar  in  language  to  Lord  Camp- 
W  L.  R.  A. 


bell's  «^  and  one  passed  in  1S72  whidi  pro- 
vided that  actione  to  recover  damages  for 
injuries  to  the  person,  except  slander  ami 
libel,  should  survive,  it  waa  held  that  the  act. 
of  1872  did  not  repeal  the  act  of  1853,  but 
that  the  former  act  simply  referred  to  cases- 
wbere  the  death  was  not  the  result  of  the 
wrongful  act  complained  of  in  a  pending 
case.  floKmv.  Doly,  lOS  III.  131.  The  lu 
preme  court  of  Kentucky  held  that  under 
statutes  of  that  state  two  causes  of  action- 
one  for  the  mental  and  bodily  suffering  of 
the  person  injured,  and  the  other  for  the  lo» 
of  life — did  not  survive,  when  the  suffering 
and  death  were  caused  by  the  same  wrong- 
ful act,  and  that  the  party  entitled  to  lue 
must  elect  whether  he  would  bring  the  one 
or  the  other,  and  that  the  pendency  of  one 
action  was  a  sufficient  reason  for  the  abate- 
ment of  the  oUier.  Conner  v.  Paul,  12  Buih, 
144.  In  8  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  STO. 
the  rule  is  stat«d  by  which  it  can  be  deter- 
mined whether  the  statutes  authorize  two  ac- 
tions,— one  by  the  legal  representative  for 
the  beneflt  of  the  estate  of  the  decedent,  and 
the  other  by  the  widow  or  nest  of  kin,— or 
only  one  action,  which  may  be  commenced  by 
the  person  injured  in  his  lifetime  and  survive 
to  bis  legal  representatives,  or  be  com- 
menced by  them  after  his  death,  in  the  fol- 
lowing language:  "When  the  right  of  st- 
tion  given  oy  the  statute  is  merely  such  >» 
the  deceased  would  have  had  if  he  had  sor- 
vived  the  injury  a  release  properly  executed 
by  hiin  in  his  lifetime  is  a  complete  defense 
to  an  action  by  his  personal  representative 
or  others  to  recover  damages  for  his  death. 
The  same  rule  is  true  where  the  statute  is 
not  a  survival  statute,  but  creates  a  new 
and  distinct  cause  of  action  in  favor  of  cer- 
tain beneficiaries,  if  it  provides  that  the 
right  of  action  shall  exist  only  in  cases  where 
the  deceased  himself  might  have  maintained 
the  action  bad  he  lived."  Applying  this  rule 
to  our  statute,  what  is  the  resuItT  It  i* 
clear  that  the  right  of  action  given  to  tbs 
widow  or  other  person  therein  named  is  not 
merely  such  as  the  deceased  would  have  bsd 
if  he  had  survived  the  injury,  for  the  simple 
reason  that  this  right  of  action,  by  the  temu 
of  the  act  of  1389,  survives  to  the  personal 
representative  of  the  deceased.  Neither  is 
the  statute  a  survival  statute.  The  person- 
al representative  of  the  deceased  has  no  con- 
nection with  the  cause  of  action  or  with  tbs 
suit,  an^  is  not  mentioned  in  any  way  in  the 
statute.  The  statute  creAtea  a  new  and  dis- 
tinct cause  of  action,  at  has  been  ruled  in 
the  case  of  Western  d  A.  R.  Co.  v.  Pom,  104 
Ga.  390,  30  S.  E.  874,  and  it  is  not  distinctly 
provided  that  the  right  of  action  shall  exist 
only  where  the  deceased  himself  might  hsie 
maintained  the  action  had  he  lived.  If  the 
act  of  1360  were  still  of  force,  with  the  lu- 
guage  in  it,  which  is  similar  to  the  Isngusfre 
in  Iiord  Campbell's  act,  then  the  ruling  made 
by  the  court  of  Queen's  bench  in  Read  v- 
Greal  Eaatem  R.  Co.,  which  has  been  fol- 
lowed by  Eo  many  American  courts  in  con- 
Btruing  similar  statutes,  might  be  looked  to- 
as  persuasive  authority  in  determining  what 
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Ii  »  oorrect  •oiutruetion  of  that  KCt.  But 
the  general  assenibl;r  has  teen  fit  to  change 
the  language  of  the  statute  in  such  a  way 
th»t  it  caDDot  be  oonneoted  in  any  way  with 
I«Td  Campbeirs  act,  except  that  that  act 
was  doubtleu  the  origin  of  our  legiBlation  oo 
the  (ubject.  The  language  of  Lord  Camp- 
bell's  act  was  not  atrictly  followed  in  the  act 
of  laso.  It  was  departed  from  materially 
in  the  act  of  1860,  and,  as  has  hem  seen,  the 
Code  of  1863  made  radical  changes  in  the  act 
of  1656.  I  am  aware  of  the  luirdship  that 
may  result  from  the  interpretation  thus 
placed  upon  this  law,  hut  -Uiia  fact  should 
not  be  considered  when  the  intention  of  the 
general  assemUy  to  pass  a  law  whit^  would 
work  such  hardship  is  clear  and  manifest. 

2.  During  tJie  progress  of  tha  trial  the 
defendant  offered  in  evidence  the  receipt  giT- 
en  by  Cassin  during  hts  lifetime  for  $2,500, 
which  recited  that  it  waa  in  full  satisfaction 
of  all  claims  that  Cassin  bad  against  thecom- 
puiy.  Counsel  for  the  defen&nt  contended 
that,  even  if  the  reoslpt  was  not  admissili!* 
for  the  purpose  of  showing  that  the  action 
wae  barred,  it  was  admisaible  as  a  bar  of  all 
damages  for  decreased  earning  capacity  up 
to  the  moment  of  the  death  of  the  deceased. 
T\ie  court  ruled  that  the  measure  of  damages 
was  fixed  by  statute,  which  declares  that  the 
measure  of  damagea  is  the  full  value  of  tba 
life  of  the  deceased,  oh  shown  by  the  evi- 
dence, and  refused  to  admit  the  receipt  in 
evidence.  If  the  deceased  cannot  by  contract 
discharge  the  defendant  from  liability  to  the 
widow,  it  is  difficult  to  see  bow  the  aniount 
that  is  paid  to  bim  in  discharge  of  the  claim 
which  the  law  allows  bim  to  assert  could  be 
used  as  evidence  to  diminish  the  recovery  to 
which  the  law  says  the  widow  is  entitled.  It 
is  true  that  the  conduct  of  the  deceased  at 
the  time  that  the  wrong  is  inflicted  which 
results  in  his  death  may  be  such  that  the 
damages  which  hie  widow  would  recover 
would  be  diminished,  as  was  held  in  the  case 
of  Macon  tt  W.  R.  Co.  v.  Johnson,  38  Ga.  409  ; 
hut  it  has  never  been  held  that  anything  done 
by  the  deceased  after  the  injury  was  com- 
plete would  hare  tbe  effect  of  diminishing 
the  damages  which  the  law  declares  the 
widow  shall  recover  in  tbe  event  ber  husband 
died  from  tbe  effect  of  the  wrongful  act. 
Judge  Reid,  in  bia  charge  to  the  jury  uses  the 
following  lai^uage:  "The  measure  of  dam- 
ages in  this  case,  if  the  plaintiffs  arc  entitled 
to  recover,  would  be  the  present  cash  value 
of  the  financial  value  of  the  life  of  their 
father,  calculated  from  the  time  of  his 
death."  This  is  the  correct  rule  to  be  ap- 
plied. Of  course,  there  should  have  been  no 
recovery  in  this  case  for  any  damages  sus- 
tained by  Cassin,  such  aa  loss  of  times  p>>ii< 
and  Buffering,  decreased  ability  to  labor,  and 
the  like;  and  the  plaintiffs  in  the  present 
eaae  were  therefore  not  entitled  to  recover 
any  lou  which  accrued  to  their  father  be- 
tween the  <^te  of  the  injury  and  the  date  of 
HI..B.A. 


his  death.  But,  while  this  ii  true,  it  wa» 
competent  to  show,  in  order  to  determine 
what  was  the  full  value  of  his  life  to  his  chil- 
dren, and  therefore  their  toss  growing  out 
of  his  death,  what  was  the  condiUon  of  his 
health  and  his  earning  capacity  prior  to  thv 
injury.  "Die  full  value  of  the  lifq  is  not  to 
be  determined  by  the  condition  of  tiie  injured 
person  after  the  wrongdoer  has  disabled  him. 
Any  other  rule  would  bring  about  this  re- 
sult: If  the  wrongful  act  was  of  such  a  na- 
ture as  to  entirely  destroy  the  injured  per- 
son's capacity  to  labor,  and  still  he  survived 
tbe  injury,  the  persons  entitled  to  sue  upon 
his  death  resulting  from  such  injury  could 
recover  nothing,  b^ause  bis  life  between  th*  - 
date  of  the  injury  and  tbe  date  of  his  death 
would  have  no  pecuniary  value.  It  cannot 
be  seriously  oontcndad  that  this  is  the  law. 
If  it  is,  a  person  who  commits  an  injury  to 
the  person  of  another  tending  to  destroy  hia- 
life  should  be  diligent  to  see  that  death  doe* 
not  ensue  immi^iately,  and  that  hia  victim 
should  survive  a  reasonable  length  of  time 
in  a  totally  disabled  condition.  In  a  case 
like  the  present  tbe  recovery  should  be  the 
full  value  of  the  life  of  the  deceased,  taking 
into  consideration  what  would  have  been  hia 
earning  capacity  at  the  time  of  hia  death 
if  he  had  not  sustained  the  injury  which  re- 
sulted in  his  death. 

The  foregoing  sets  forth  fully  the  reasons 
which  constrain  me  to  dissent  from  tbe  con* 
elusion  reached  by  a  majority  of  tbe  court- 
I  believe  tbe  conduaion  I  have  reached  is 
founded  upon  absolutely  sound  reasons,  and 
is  abundantly  supported  by  authorities,  both 
English  and  American;  and  tbe  current  of 
American  cases  which  have  dealt  with  stat- 
utes at  all  similar  to  ours  is  with  the  con- 
clusion I  have  reached,  mien  it  is  conceded 
that  the  statute  of  this  state  giving  a  cause 
of  action  for  the  homicide  creates  a  new 
cause  of  action,  separate  and  distinct  from 
the  one  which  the  injured  party  had  in  hia 
own  behalf  at  common  law, — and  I  under- 
stand the  majority  of  the  court  to  so  concede, 
— it  seems  to  me  that  no  argument  is  neces- 
sary to  show  that  there  can  be  a  recovery  in 
the  case  upon  this  new  cause  of  action  by  tbe 
person  in  whose  favor  it  is  vested,  notwith- 
standing tbe  common-law  cause  of  action  in 
favor  of  the  injured  party  has  been  released 
by  him  in  hia  lifetime.  Such  a  construction 
of  tbe  statute  as  is  given  by  the  court  would 
make  the  legislature  guilty  of  doing  an  ab- 
surd and  vain  thing  when  it  enacted  the  law. 
When  this  court  reached  tbe  conclusion,  aa 
it  did  in  the  Bata  Case  that  the  statute  pro- 
viding for  suits  in  casee  of  homicide  created 
a  new  cause  of  action,  the  present  ca«e  was, 
in  principle,  decided;  and,  to  my  mind,  no 
argument  was  needed  to  establish  the  sound- 
ness of  the  position  for  which  I  now  contend. 

I  am  authorized  by  Mr.  Justice  Iiewia  to 
say  that  he  concurs  in  tbe  views  above  pr»- 
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(B  Okia.  124.) 

•W^kera  m  spedttor  krtmss  snlt  asAlBBt 
hla  debtor,  and  aiies  om.t  »  writ  ot  at- 
taebnent,  but  bafore  leTying  the  »Bme 
leami  that  tbe  debtar'a  propertj'  1>  eoTcred 
b;  A  chattel  mortsigc,  and  uiH>n  recelvlnK 
(Dch  !iifoniiBtl<Hi  bu;i  tbe  cbnttel  moTtRiise 
debt,  and  hai  tb«  martKage  aatltued  to  blm- 
■elf.  and  thereafter  cauaee  nid  pTopertj  to 
b«  Bclsed  under  aucb  attachment,  he  thereby 
iraliee  his  lleo  unilar  the  cbattel  moi-tBaBe: 
and.  In  case  the  attachment  li  dlscbarsed, 
either  by  the  court  on  the  trial  or  b;  appeal- 
ing from  tbe  jDdgment  ol  tbe  trial  court  and 
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■xtcntlng  an  appeal  bond,  tbe  creditor  aa- 
aot  maintain  an  action  In  nplerln  to  aecnie 
tbe  poaacHdon  of  the  martgaged  piopertj,  eo 
that  be  mar  foreclose  hla  moitgaKe.  for  the 
reaaon  that  tbe  mi»tgaee  Hen  1>  waived  b; 
tbe  attachment  of  tbe  prt^iert;  eoTered  tbert- 
bj. 

(November  6,  1869.) 

ERROR  to  the  District  Court  for  Kingfish- 
er County  to  lefriew  a  judgment  in  fa- 
vor of  plaintiff  in  ui  action  brought  to  re- 
cover poAsesuon  of  eertkin  wheat  irhieh 
plMntiff  claimed  under  a  dattel  mortgags- 
Ueneraei. 

The  facts  ue  stated  in  the  tqiinion. 

Metart.  3.  H.  Astvoliua  and  W.  C. 
SteTBDa  for  plaintiff  in  error. 

Jfr.  W.  VI,  Mofltaincer  for  defendant  in 


IfOTl. — Waiver  of  l(e»  btr  attaehment  or  es 


Tbe  decision  In  tbe  principal  case,  while  tbe 
logical  reault  of  the  view  taken  'of  tbe  nature 
and  effect  of  a  chattel  mortgiige,  and  of  the 
eonatructlon  placed  upon  the  statute  governing 
attachments,  rest*  upon  strlctl;  techalcal 
groUDda.  To  render  applicable  tbe  tbeorr  of 
tbe  case,  that  the  Hen  of  a  cbattel  mortgage 
and  tbe  Ucn  of  an  attachment  are  Inconalslent 
and  cannot  coeilat.  alnce  the  flrat  Imports  legal 
title   In  the  mortgagee,  and  tbe   second   legal 


title  In  the  m 


rtgagor 


nlT  the  1 


doctrine  that  a  dialtel  mortgage  operates  to 
transfer  tbe  legal  title  to  tbe  mortgagee,  but 
also  the  common-law  rule  that  a  mere  equitable 
right,  such  as  the  equitj  at  redemption  re- 
maining In  tlie  mortgagor.  Is  not  subject  to 
levj,  must  have  been  left  undlaturbed,  both  b7 
statute  and  Judicial  decision.  Even  in  a  Juris- 
diction where  the  doctrine  that  tbe  legal  title 
Is  In  the  mottgaECO  bas  not  tteen  abandoned, 
tbere  la  no  neceasarj  InconalHteDcr  between 
tbe  lien  of  a  chattel  mortgage  and  the  lieu 
t,  though  asserted  b7  the  same 


either    b;    i 


r   Judlcli 


t  redemption  In 
gagor  IS  macie  subjeot  to  attacbment.  While 
the  statute  luTolved  in  tbe  principal  case 
a  (fords  the  meeiie  of  reaching  bj  attach- 
ment property'  that  has  been  mortgaged,  the 
opinion  emphaalzeB  the  fact  that  the  statute 
contemplates  tbe  pa;iiient  and  discharge  of  the 
mortgage  before  the  lien  of  the  attachment  can 
attach,  BO  that  the  statute  does  not  Impair 
either  of  tbe  doctrines  of  the  common  law  re- 

The  theor;  and  decision  of  tbe  principal  case 
hare  tbe  support  of  Evans  v.  Warren,  122  Mass. 
S03.  which  Is  substaatlallT  lilie  It.  except  that 
there  the  attacbment,  which  was  subsequently 
dissolved,  was  Issued  (or  tbe  debt  secured  by 
the  toottgage.  The  court  took  the  view  that 
tbe  liens  vere  essentially  dllferent.  and  could 
Dot  coexist,  pointing  out  that  the  legal  title 
was  In  the  mortgagee,  and  that  tbe  equity  of 
redemption  In  personal  property  was  not  at- 
tachable, the  only  mode  of  reaching  tbe  mort- 
60  U  R.  A. 


principal  a 

Bo,  also,  tbe  court  In  Cochnse  v.  Rich,  111 
Mass.  ID,  0  N.  E.  TSl.  In  denying  tbe  rlgbt  ot 
an  attaching  credlttH'.  after  tendering  the 
amount  due  on  a  mortgage,  to  maintain  a  bill 
Id  equity  to  compel  tbe  mortgagee  to  assign 
tbe  mortgage  to  bim,  said  tbat  even  If  the  mort- 
gage should  be  aVBlgned  tbe  attaching  creditor 
could  not  bold  It  and  preserve  bis  attachment 
and  that  one  of  the  Kcorltles  must  yield. 


mum  n 


exist. 

It  will  be  observed  tbat  this  point  Is  almost 
Identical  with  that  decided  In  the  principal  at. 

So,  bIbo.  Cyii  V.  Harris,  64  Ark.  213,  11  S.  W. 
4Stl,  holds  tbat  a  cbattel  mortgagee,  by  caus- 
ing tbe  property  to  be  levied  upon  In  an  action 
for  tbe  debt  secured  by  the  mortgage,  waive* 
tbe  Hen  ot  tbe  mortgage,  and  cannot  assert  It 
after  the  mortgagor  has  claimed  tbe  property 
as  exempt.  The  declalon  rests  on  the  ground 
tbat  the  two  Hens  were  Inconsistent,  since  the 
mortgagor  had  no  Interest  In  tbe  chattels  sub- 
ject to  attachment  so  long  aa  Che  mortgage  Ilea 
existed.  Whitmore  v.  Tatum,  M  Ark.  4BT,  IS 
S.  W.  198,  infra.  Is  distinguished  upon  the 
ground  that  la  that  case  It  was  the  equity  of 
redemption  In  real  property  that  waa  sold,  and 
that  such  equltr.  unlike  the  equity  In  personal 
property,  waa  subject  to  sale. 

This  distinction  dearly  Indicates  the  grounds 
and  the  limitations  of  the  doctrine. 

Tbe  doctrine  of  these  cases  Is  also  Impliedly 
supported  by  Buck  v.  Ingecaoll,  11  Uet.  226: 
LIbbT  V.  Cusbman,  20  He.  429;  aiMl  Whitney 
V.  Farrar,  El  Me.  418, — holding  that  a  chattel 
mortgagee  may  waive  bis  claim  under  a  mort.. 
gage  and  attach  the  property  to  secure  hla  debt 
If  be  sees  Bt.-  These  caaea  do  not  expreealy  bold 
that  tbe  levy  of  an  attachment  amounts  to  a 
waiver  of  tba  mortgage,  but  that  la  clearly  Im- 
plied. 

If  a  chattel  mortgagee  recovers  Judgment  on  s 
note  secured  by  tbe  mortgage,  and  takes  Ibe 
mortgaged  property  In  execution,  be  valves  his 
mortgage  and  tbe  Hen  thereby  created  (otitrr). 
Thurber  v.  Jewett,  3  Mich.  295.  Herel  too.  the 
court  regarda  the  title  to  the  mortgaged  prop- 
erty as  vested  In  the  mortgagee. 

In  Kimball  v.  Harsball,  8  N.  H.  291,  It  was 
held  thst  where  a  chattel  mortgagee  caused  th> 
property  to  be  taken  nnder  an  execution  on  s 
jadgment  for  the  mortgage  debt  tbe  mortgage 
was  no  defense  to  an.  actios  of  treapasi  by  the 


Bnrwell,  J.,  delivered  the  opinion  of  th« 

E.  J.  Stout  and  J.  B.  Stout,  on  August  3, 
1S»3,  executed  and  delivered  to  the  Bank  of 
HenneBBEy  a  chatbil  mortgage  upon  2,000 
buahets  of  wheat  to  secure  t^e  payment  of 
%  certain  promissory  note  of  even  date  there- 
with for  $300.  In  January,  1394,  the  mort- 
K«gon  above  named  were  indebted  to  one 
John    Smith,     who    commenced    an    action 


■ftid  court  an  order  of  attachment,  which 
waa  leried  upon  the  wheat  included  in  the 
chattel  mortgage  given  1^  the  defendant  in 
that  action  to  the  Bank  of  Hennessey ;  but, 
before  the  officer  made  the  levy  under  the  at- 
tachment order  upon  the  wheat,  the  plaintiff 
in  that  action,  Mr.  Smith,  purchased  the 
note  and  mortgage  referred  to  above  frimi 


the  bank,  paying  9137  therefor.  On  tho 
trial  before  the  justice,  judgment  was  ren- 
dered in  favor  of  plaintiff,  and  the  attach- 
4. — stained.     ITie   defendant*    ap- 


Thereupon,  the  justice  ordered  the  oHleer  t 
return  the  wheat,  amounting  to  67G  bushels, 
which  had  been  removed  from  the  plooe  of 
defendant*  to  Hennessey,  and  placed  in  the 
elevator  of  one  John  A.  Dix,  the  piaintiff  in 
error  in  this  action,  to  the  defendants.  Mr. 
Smith  then  demanded  posBession  of  the 
wheat  from  Dix,  and  from  J.  H.  Crider  and 
Fred  Ehler,  partners  doing  business  under 
the  firm  name  and  style  of  J.  H.  CrMer  & 
Co.,  which  firm  had,  subsequent  to  the  levy- 
ing of  the  attachment  and  transfer  of  the 


mortKagor  against  ths  mortKSsee,  and  tha 
cer  who  sold  ths  propertj  under  ths 
tht  court  taking  Che  vlsw  that  the  mortsagee^ 
b7  levjlng  upon  and  salllDS  the  property  under 
tbe  eiccotlou,  waived  the  lien  of  ths  mortgage. 

Hornes  v.  Sanbom,  4G  N.  H.  429.  holde  that 
«  martRagee  of  personal  property,  who  attaches 
the  same  for  b  debt,  otiier  than  CliaC  secured 
by  the  martgagc,  pursoea  bla  attachment  to 
lodgment  and  eiecutlon.  and  satlsSes  tbe  Judg- 
meat  out  of  the  attached  property,  waives  bis 
right  to  Insist  upon  the  mortgage  as  agalnit 
•  BuhiciiueDt  attaching  creditor  who  elalma  the 
proceeds  remalulag  after  tbe  payment  of  such 
Judgment.  The  court  siya  the  remedies  by  at 
tachmeni  and  under  the  mortgage  are  Incon- 
•istent.  and  cannot  be  pursued  at  tbe  same  time 
and  together. 

In  tbese  cases  also  tbe  roupt  regarded  the 
chattel  mortgage  as  Testing  the  legal  title  In 
tbe  mortgagee. 

Elllnwood  T.  Holt,  60  N.  R.  BT.  witboot  In- 
fringing the  doctrine  laid  down  In  tbe  preeed- 
tnic  cases,  beld  that  where  an  attacfiment,  levied 
OD  the  mortgage  cbsttels  at  the  Instance  of  the 
bolder  of  tbe  mortgage,  waa  defeated  by  forcible 
aeliure  of  the  property  by  an  oncer  claiming  it 
nnder  a  prior  attachment  tbe  prior  attachlpg 
creditor  could  not  Insist  that  the  Hen  of  tbe 
mortgage  was  waived,  since  he  bad  elected  to 
treat  Che  attachment  as  a  nullity. 

See  also  Howe  v.  Wadlworth,  BB  N.  H.  397, 
tnfra. 

As  already  mggested,  the  tbeory  upon  wbleh 
the  doctrine  of  the  foregoing  cases  rests  limits 
Its  application,  and  so  It  has  been  beld  In  Byram 
T.  Stout.  12 T  iDd.  19B,  20  N.  E.  BST,  contrary 
to  the  decisions  In  those  cases,  that  a  chattel 
mortgagee  does  not  walvs  tbe  lien  of  his  mort' 
gage  by  levying  npon  tbe  property  nnder  an  at- 
tachment tor  tbe  dAC  secured  by  the  mortgage. 
Tbe  conrt  In  this  ease  refers  to  ■  number  of 
the  preceding  cages,  especially  to  Erans  v.  War- 
ren. 122  MSES.  SOB.  and  says  ttut  the  doctrine 
therein  annoaoced  depends  upon  a  mere  legal 
technicality,  and  that  the  reasoning  la  not  very 
satisfactory.  The  opinion  then  points  out  that 
under  the  statutes  of  Indiana,  the  mortgagee  Is 
but  a  mere  llenholder,  and  that  tbe  mortgaged 
chattels  are  subject  to  levy. 

Tbe  court  further  said  that  there  was  no  ele- 
ment of  esttvvel  to  be  considered,  for  tbe  rea- 
son that  tbe  appellant's  (a  second  mortgagee's) 
position  was  In  no  way  changed  or  prejudiced 
by  the  attachment  proceedings. 

A  chattel  mortgagee  does  not  waive  the  Hen 
•(  his  mortgage  by  causing  the  mortgaged  chat- 
tels In  iiiiniiimliin  of  the  mortgagor  to  be  seized 
under  a  distress  warrant  for  rent.  The  conrt 
HL.  R.  A. 


said  that  the  possession  of  the  bailiff  under  tha 
warrant  waa  legally  that  of  the  mortgagee  and 
landlord.  It  does  not  appear  In  this  case 
whether  the  distresa  warrant  was  Issued  foe  tbe 
debt  secured  by  tbe  mortgage  or  not.  Atkins 
V.  Byrnes.  71  HI.  S2e. 

Howard  v.  Parks,  1  Tes.  Civ.  App.  603,  21 
S.  W.  269,  held  tbat  a  vendor  of  machinery  who 
reserved  ■  Hen  thereon  In  the  purcbase-money 
notes  did  not  waive  the  same  by  attaching  the 
machinery  for  tbe  debt  secured  by  the  Hen,  and 
was  entitled  to  asaert  the  Hen  In  a  suit,  under 
the  statute,  for  the  trial  of  tbe  right  of  prop- 
erty, with  one  to  whom  It  bad  been  transferred. 
It  being  claimed  that  tbe  transfer  waa  fraudu- 
lent. The  court  said  tbert  wBs  no  Inconsist- 
ency, as  In  Texas  a  loortgsge  only  bss  tbe  effect 
of  a  lleo  on  the  property. 

A  creditor  who  witb  others  Is  secured  by  a 
deed  of  trust  does  not  lose  his  right  to  a  ratabla 
prc^Kirtlon  of  the  trust  fund  by  attaching  the 
property  where  the  attachment  falls,  Clark  T. 
Ward,  12  Qratt.  440. 

The  levy  of  an  execution  by  a  creditor  who  Is 
Included  In  a  deed  of  trust,  before  assenting 
to  tbe  deed,  Is  equivalent,  so  far  as  such  credi- 
tor Is  concerned,  to  a  revocation  by  the  grantor, 
Lockhart'T.   Wyatt.  10  Ala.  231,  44  Am.   Dec 

Bauman  v.  laffray,  6  Tex.  Civ,  App.  489,  29 
S.  W.  2S0,  holds  tbat  a  creditor  who  waa  Id- 
eluded  In  a  deed  of  IrusL  executed  by  bis  debtor, 
but  who  before  acceptance  levied  apon  the  prop- 
erty covered  hy  tbe  deed  elected  to  reject  thi 
mortgage,  and  could  not  relieve  himself  of  thi 
effect  of  such  election  by  subsequently  abandon 
lug  attachment  ifroceedlnga  and  offering  to  ac 
cept  the  mortgage.  Bvsns  v.  Warren,  12*4 
Mass.  SOS. 

Tbe  Hen  of  a  chattel  mortgage  Is  not  waived, 
as  to  tbe  portion  of  tbe  mortgaged  property  not 
sold  under  the  execution,  but  set  oil  as  exempt 
to  the  Judgment  debtor,  by  procuring  a  Judgment 
on  the  debt  secured  by  the  mortgage  levying 
execntlon  on  the  mortgaged  property,  and  .al- 
lowing part  of  tbe  proceeds  of  the  sale  to  be  ap- 
plied on  ths  judgment.  Bercherd  v.  Kohn,  IBT 
111.  IS79,  29  L.  K.  A.  803,  41  N.  E.  002,  Bevers- 
Ing  G4  III.  App.  629. 

Tbe  court  In  this  case  points  out  that  tbs 
chattel  mortgage  act  of  Illinois  recognises  a 
Hen  as  existing  under  the  mortgage  upon  the 
property  mortgsged,  and  says  tbst  there  Is  no 
Inconsistency  between  the  two  remedies,  f,  a, 
the  mortgage  and  tbe  execution,  since  both  rec- 
ognize the  mortgagor  as  the  owner.  This 
statutory  change  of  tbe  common-law  rule,  bow- 
ever,  did  not  entirely  obviate  the  difficulty  In 
taking  this  ease  out  of  the  doctrine  approved 
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wheat  to  BBciire  a  debt  of  9360.  After  Wi. 
Smith  had  made  the  demand  from  Air.  Dix. 
J.  II.  Crider,  and  Fred  £hler,  he  conimencea 
an  action  of  replevin  in  the  district  court  to 
recover  the  poanesgion  of  the  wheat,  claim- 
ing a  lien  thereon  by  virtue  of  the  mortgage 
which  he  had  purciiaaed  from  the  Bank  of 
Hennessey.  On  the  trial  of  this  case,  after 
plaintilf  had  introduced  hie  evidence  and 
rested,  a  deunurrer  thereto  was  interposed  by 
the  defendants,  which  waa  overruled  aa  to 
Dix,  but  sustained  aa  to  J.  H.  Crider  and 
Fred  Ehler.  Mr.  Dix  then  introduced  evi- 
dence on  his  behalf,  and  judgment  was  bj 
the  court  rendered  in  favor  of  the  j^ainUff. 
From  this  judgment  the  datendant,  Dix,  ap- 
peals to  tills  court- 
Under  this  state  of  facta,  waa  the  plain- 
tiff entitled  to  recover  in  this  action  m  the 


district  court  T  Tbe  Statute*  of  Oklahoma 
of  liJ93  provide  aa  follows: 

"See.  3279.  Personal  property  tnortgagtd 
may  be  taken  under  attachment  or  execu- 
tion, issued  at  the  suit  of  a  creditor  of  a 
mortgagor. 

"Sec.  3290.  Before  the  property  is  so  tak- 
en, the  oflicer  must  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortgage  debt 
and  interest,  or  must  deposit  the  amount 
thereof  with  the  county  treasurer,  payable 
to  the  order  of  the  mortgagee. 

"Sec.  32B1.  When  the  property  thiu  tak- 
en is  sold  under  process,  bbe  officer  must  ap- 
ply the  nrooeeds  of  the  sale  as  follows: 
First,  to  the  paj-ment  of  theaum  paid  to  the 
mortgagee,  with  intersat  from  the  data  of 
such  payment ;  and,  second,  the  balance,  if 


br  the  principal  eaae,  (lace  the  tnortBasor  was 
In  iletault  at  the  time  the  eiecutlon  was  levied, 
and  tbe  opinion  admlti  that  upoa  default  or 
CDDdltlon  broken  the  mortKasee,  even  under 
thH  llllnoli  ■Istmea  Is  vested  with  the  legal 

■r      "~ 

lali 
basis  of  the  theorj  of 
than  real.  .  .  .  Althoitsh  tbe  naked  legal 
title  after  condition  broken  veats  in  tbe  mort- 
■agee  for  tbe  purirase  of  obtalnlns  possesalon 
and  apvljliig  the  proceeds  of  tbe  sale  of  the 
property  to  tbe  pajment  of  tbe  debt,  jet  tbe 
leqalrenient  (of  the  caortgBKel  that  tbe  scrplui 
procecda  bo  paid  to  Ibe  mortKBpir  shows  that 
tbe  absolute  and  eiclualve  owtterihlp  Is  not 
In  tbe  mortgagee.  On  the  eontrarf,  tbis  re- 
quirement Indicates  that  even  the  entorcement 
of  the  mortsBse  by  seizure  and  sale  under  tbe 
power  therein  contained  proceeds  upon' the  Idea 
that  the  rl£bti  of  an  owner  etlU  remain  with 
tbe  murtgaKor  to  a  rertaln  extent." 

In  Ujekoiun  v,  SevatBon,  39  Ulnn.  IBS,  >S 
N.  W.  T3,  It  Is  held  that  a  chattel  mortgagee. 
who.  after  the  malnrltj  of  the  mortgage,  at- 
taches tbe  mortgaged  property  for  tbe  tame 
debt,  waives  tbe  Men  ot  his  mortgage,  Tbe 
court  sa^s  that  after  maturity  tbe  mortgagee 
has  the  legal  title  subject  onlj  to  a  right  of  re- 
demption, and  that  tbe  assertlcn  of  tbe  mort- 
gage is  InconslsteDt  wltb  the  assertion  of  tbe 

It  does  not  eipreesly  app«ar  In  tbe  rase  of 
Byram  v.  Stout.  127  Ind,  195.  S6  N,  i:.  SST. 
lupra,  that  the  mortgngor  waa  In  default  at 
the  time  the  prapertr  was  ntCsched.  but  aa  tbe 
attachment  was  for  the  debt  secured  hj  tbe 
mortgage  that  was  probablr  tbe  case.  The 
opinion,  boiwerer.  does  not  refer  to  any  distinc- 
tion ttetween  a  case  where  tbe  mortgagor  is  not 
in  default  and  one  where  be  Is,  and  therefore 
advance!  no  theory  by  which  the  lien  of  the 
mortRBjte  afler  maturity  and  the  Hen  of  Ibe  at- 
tachment may  t>e  reconciled. 

■  The  mart  in  Webster  City  Grocery  Co.  v. 
Loaey.  108  Iowa.  eST,  T8  N.  W.  TG.  rescbea  a 
conclusion  diametrically  opposed  to  that  of  the 
principal  caae  upon  a  ilBte  of  fscts  and  a  stat- 
ute aubstantlally  like  those  Involved  In  that 
case.  It  being  held  that  an  attachment  creditor 
may  purchase  and  take  an  assignment  of  a  prior 
chattel  mortgage,  and  proceed  to  sell  tbe  prop- 
erty under  the  mortgage.  Tbe  theory  upon 
which  the  prlncl|>a[  case  Is  decided  does  not 
seem  to  have  been  presented  to  or  considered  by 
tbe  court  In  tbla  case.  The  contention  seems  to 
have  been  that  the  assignment  of  tbe  mortgage 
was  under  the  provisions  of  the  act,  and  that. 
having  taken  the  property  under  these  provi- 
sions. It  was  a  payment  of  the  mortgage  debt, 
SO  L.  R.  A. 


and  tbe  remedy  left  to  the  attaching  creditor 
waa  to  proceed  under  (be  statute.  Tbe  coon, 
however,  said  that  there  was  not  a  payment  el 
the  mortgage  pursuant  to  the  alatnte,  bat  a 
purchase,  and  that  tbe  statute  makes  no  provi- 
sion for  a  purchase.  Cochrane  v.  Rich,  143 
Mass.  15,  8  K,  K.  TSl,  and  Ratimgartner  v.  Voll- 
mer  (Idaho)  4fi  Pac.  T2e.  are  distinguished  up- 
on tbe  ground  that  In  those  csaes  tbe  parties 
were  proceeding  under  the  statute,  and.  tha 
court  said  :  "We  know  of  no  lav  lo  prevent  aa 
attaching  creditor  from  purchasing  a  prior 
mortgage  lieu  on  tbe  property  attached,  aad 
then  t*  pay  tbe  mortgage  debt  and  leave  to  bit 
altacbment  any  surplus  there  may  be."  It  will 
tie  observed  that  tbe  opinion  In  this  case  slops 
at  tbe  point  where  the  argument  In  tbe  opinion 
In  the  principal  case  commences.  In  the  princi- 
pal case,  also,  the  court  took  the  view  that  the 
attaching  creditor  purchased  the  morlgSRe.  aad 
did  not  discharge  the  Ilea  by  paying  the  debt, 
but  !n  Its  view  tbe  Hen  of  tbe  mortgage  was 
discharged  by  tbe  levy  of  the  attachment.  The 
dismission  and  construction  of  tbe  statute  In  tb* 
principal  case  after  the  decision  tbst  tbe  si- 
tachlng  creditor  In  purcbaslag  Ike  mortgage  did 
net  proceed  under  tbe  atatate  were  rvlevant 
only  for  the  purpose  of  showing  that  the  com- 
mon-law rulea  that  the  title  Is  In  the  murlgagtt. 
and  that  the  equity  of  redemption   Is  not  >ul>- 

may  be,  notwithstanding  tbe  similarity  of  lie 
statutes  Involved  In  tbe  two  cases,  tbst  one  or 
the  other.  If  not  bolb,  at  those  rules  have  been 
modlQed  In  Iowa  by  Judicial  decision. 

Baumgartoer  v.  Vollmer  (Idaho)  41i  Psr. 
729,  bolds  that  wbere  an  atUchlng  creditor 
avails  himself  of  (be  mnedy  given  by  a  siilut* 
like  that  involved  In  the  preceding  case,  and 
pays  tbe  amount  of  tbe  morlgage,  tlie  payment 
discbarges  the  mortgage,  and  be  cannot  enforce 
the  mortgage  Hen. 

Wbere  a  judgment  Is  rendered  ageinat  a  prla- 
cipsi  and  surety,  snd  the  latter  directs  the  sfarr- 
lir  to  levy  the  execution  upon  personal  property 
which  had  been  mortgaged  to  blm  by  tbe  princi- 
pal to  secure  blm  against  liability  of  bis  sure- 
tyship, and  tbe  property  Is  sold,  the  lien  of  lit 
mortgage  Is  eitingulsbed.  Tbis  is  on  Ike 
ground  that  the  very  purpose  of  the  mortgage 
Is  effected  by  Che  sale.  Eillne  v.  Lowery,  10 
Iowa,  DSS. 

In  Conway  v,  Wilson.  44  N.  ],  Bq.  4S7.  11 
Atl.  734,  It  was  urged  that  s  chattel  mortgages 
bad  lost  bis  right  to  enforce  bis  morlgaae  bj 
levying  upon  tbe  mortgaged  chattels  and  other 
property  under  an  ciecutlon  on  a  Judgment  re- 
covered on  the  mortgage  debt,  although  tbe 
levy  bad  been  abandoned  and  tbe  property  lur- 
rendered  to  the  mortgagor.     The  argument  was 
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Diz  V.  Smith: 


*aj.  In  lik»  mutntr  as  the  proceeds  of  latcB 
under  execution  are  appliea  in  other  cases. " 
Mow,  when  iSi.  Smiui  eommeiiced  his  ac- 
tion in  the  juBtice's  court,  and  sought  to  at- 
tach the  property  Of  K  J.  Stout  and  J.  B. 
Stout,  he  found  that  it  wa«  eorered  by  a 
-chattel  moTtsage.  Under  the  lectiona  ot 
the  statute  sLove  quoted,  he  had  to  paj  off 
the  mortgage  before  he  could  levy  his  at- 
tachment on  the  wheat.  Smith  paid  the 
mortgagee  the  amount  of  the  mortgage  debt, 
took  an  assignment  of  the  mortgage  from 
him  to  himself,  and  immediately  thereafter 
Attached  the  property  covered  by  the  same. 
At  common  law,  the  equity  of  a  mortgagor 
in  property  could  not  be  attached;  but  by 
the  statutes  of  sSTeral  of  the  states,  this 
rule  has  been  changed,  so  that  the  intenst  ot 
«  mortgagor  in  chattel  property  may  be  at- 
tached, garnished,  or  seixed  and  sold  under 


..  the  mortgagee,  and  this  title  became  ab- 
solute upon  default.  The  mortgagor  only 
bad  the  equity  of  redemption,-— nothing 
more.  The  supreme  court  of  Massacbusetts, 
in  tlie  case  of  Bmflom  y.  Tvoker,  1  Pick.  309, 
Jl  Am.  Dec  202,  in  speaking  of  the  right  to 
attach  mortgag^  personal  property,  said: 
"A  mere  equitable  interest  cannot  be  taken 
and  sold  on  execution;  for  where  there  la  no 
legal  right,  there  is  no  len.1  remedy,  Thil 
was  settled  on  great  deliberation  by  the 
court  of  King's  bench  in  the  case  of  Boott  t. 
Scholey,  8  East,  407 ;  and  the  reasons  there 
given  are  entirely  satisfactory.  The  judg- 
ment of  the  court  in  that  case  was  sanc- 
tioned by  the  court  of  common  pleas  in  the 
case  of  ketoalt  t.  BehoUy.  2  Bos.  t  P.  M.  H. 


tbBt,  hailns  once  made  a  levj  on  goods  luU- 
ciect  to  Ballsry  his  demand,  the  demand  )■  pre- 
sumed to  be  satisfied ;  but  the  court  held  that 
the  presuniptlOD  does  not  abtalD  wtiera  the  mort- 
<acor  has  hEmselC  recelred  the  Koods,  and  re- 

A  mortgasee  of  a  Tessel,  who  ^res  an  ae- 
-countablB  receipt  tberelor  to  an  olScer  attach- 
ing it  as  the  propertj  of  the  mortgagor.  Is 
-estopped  br  the  admiulon  Id  tbe  receipt  to  set 
ap  tbe  morlgage.  This  declsloa  Is  upon  the 
STonud  that  by  the  receipt  he  recognlxes  the 
property  as  belonging  to  the  moclgagor.  Drew 
T.  LI  Term  are,  40  Ue.  2Se. 

Where  a  consteble,  at  the  request  of  a  chattel 
snortgagee,  levlea  ao  eiecutlon  In  (sTor  ot  a 
third  peraoD  against  the  morlgagor  upon  some 
-of  the  mortgaged  chattel!,  the  Ilea  of  the  mort- 
sags  Is  waived  as  to  tbose  chattels,  but  not  as 
to  the  other  chattels  covered  by  tbe  mortgage. 
"Woolner  v.  Levy,  48  Uo.  App,  4SB. 

Landlord's  Han. 

In  many  states  attachment  !■  tbe  appropriate 
remedy  lor  the  entorcement  ol  a  landlord's  Hen, 
■and  at  course  when  that  Is  tbe  case  tbe  levy  of 
tbe  ittacbmenl  cannot  be  deemed  a  waiver  of 
the  lleb.  But  In  Potter  v.  OreenleaC  tR.  L)  44 
AtT.  TIS.  It  was  held  that  a  landlord  waives  his 
lien  upan  tbe.  tenant's  property  reserved  by  the 
lease  by  attaching  the  property  In  an  actlao  (or 
rent,  upon  tbe  ground  that  tbe  remedy 


ment  ot  the  landlord's  lien. 


t  witb  the  snCoree- 


Tendor's  Hen  c 


real  property. 


The  following  cases  aeem  to  estsbllsb  the  rule 
4hat  where  a  vendor  has  parted  with  the  legal 
title  hie  vendor's  lien,  whether  eipressly  re- 
served ot  arising  by  Implication  of  law,  is 
waived  by  the  lesuance  ol  an  eiecutlon  on.  and 
sale  ot  the  land  under,  a  judgment  for  the  whole 

If  a  vendor  who  holds  a  grantor's  lien  tor 
purchase  money  causes  tbe  land  to  be  sold  on 
-execution  tor  the  purpose  of  latlarylng  the  debt 
for  which  he  claims  a  lien,  he  will  thereby  have 
waived  bis  Ilea  whether  tbe  sale  produces  a 
suinctent  snm  to  satlgty  the  debt  or  not  (ob- 
iter). Yetter  V.  Pitta.  113  lad.  S4,  14  N.  B. 
TOT.  This  (flcttim  is  based  on  the  principle 
■that  the  sale  of  the  land  on  tbe  eiecntlon  Is  In- 
coDsletent  with  the  existence  of  an  equitable 
lien,  such  as  the  vendor's  Hen,  In  the  person 
iHufng  the  execution. 

A  vendor's  lien  cannot  be  enforced  as  to  thst 
part  ot  the  propertj  that  has  bean  sold  undsr 
«0L.  E.  A. 


execution  on  a  Judgment  tor  part  of  the  pur- 
chase money.  OuttOD  v.  Mitchell,  4  Bibb.  289. 
In  Ibis  case  the  title  had  been  conveyed  to  the 

A  sale  ot  land  under  execution  on  a  Judg- 
ment recovered  Id  part  tor  the  purchase  pries 
ot  the  land  is  Ineonslatent  with,  and  negatives, 
any  claim  for  a  vendor'a  lien.  Clark  v.  Btllaon, 
SO  Ulch.  482.  The  court  In  this  case  said: 
"A  vendor's  Hen  Is  in  the  nature  of  an  equit- 
able mortgage :  and  our  etatnte  does  not  per- 
mit the  equity  of  redemption  to  be  sold  on 
execution  fur  the  satUfactloa  of  tbe  mortgage 
debt." 

A  vendor  who  conveyed  an  absolute  estate  In 
the  laud  to  his  vendee,  and  afterwards  pro- 
cured s  Judgment  for  an  Instalment  of  the  pur- 
chase price,  and  issued  an  execution  onder 
which  the  property  was  sold,  cannot  enforce 
tbe  vendor's  lieu  for  Instslmeots  of  the  pur- 
chase price  falling  due  after  the  execution  sale. 
DIcksaon  v.  Ilby,  78  Mo.  133.  The  court  In 
this   ease  tskea    the    position   that    the  vendor 

and  enforce  bis  lien,  or  to  procure  a  Judgment 
at  law.  and  that,  having  made  bis  election,  bs 
must  stand  by  It,  and  Is  estopped  to  assert  tba 
Hen  as  against  tbe  purchaser  at  tbe  e 


A  vendor  who  recovers  Judgment  for  psrt  of 
the  purchsse  price,  and  procurea  tbe  property 
to  he  sold  under  eiecutlon,  cannot  enforce  his 
Hen  against  the  purchaser  for  the  remainder  of 

the  purchase  price.  Thompson  v.  McGlll, 
Freem.  Ch.  (Mlsi.)  401.  In  this  case  tbe  legal 
title  seems  to  have  been  In  the  vendor,  since 
tbe  court  says  tbst  wben  tbe  vendor  a  lee  led 
to  subject  tbe  property  to  the  psyment  of  part 
of  the  purchase  money  be  consented  to  waive 
any  lien  thereon  for  the  remainder  of  the  un- 
paid purchase  money,  aod  to  sarrender  up  tbe 
legal  title  to  tbe  pnrehasei. 

In  Ulckason  v.  Eby,  73  Mo.  133.  aapra,  bow- 
ever,  a  distinction  was  made  between  cases  In 
whicb  tbe  vendor  has  parted  with  tbe  legal  title 
and  those  In  which  he  has  not.  With  reference 
to  tbe  latter  class  of  cases,  the  court  says  that 
when  tbe  vendor  sues  at  law,  snd  sells  under 
his  Judgment,  tbe  purchaser  acqulree  only  an 
equity  of  redemption,  and  that  tbst  equity  Is 
merely  the  right  to  pay  whatever  purehaas 
money  remalus  unnald,  and  to  demand  a  coq- 
veynnce  ot  the  legal  title. 

A  vendor  who  obtains  a  Judgment  against 
the  purchaser  upon  a  purchase- money  note,  awl 
then  buys  the  propertj  at  the  aiecotlon  salst 
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4S1,  and  ia  aupported  bjr  a,]]  tbe  authoTitiea. 
It  IB  only  bj  statute  that  equities  or  right* 
to  redeem  »re  subject  to  attachment  by  or- 
(linaiy  proceaa,  and  do  stAtute  hag  author- 
ized the  ftttachinent  of  such  interest  in  per- 
■anal  property.  A  creditor  can  reach  euch 
an  interest  of  his  debtor  only  by  resorting 
to  a  court  of  equity,  whera  he  may  be  let 
in  to  redeem  encumbrancei."  llie  earns 
court,  in  Prout  v.  Root,  116  Masi.  410,  said: 
"At  law,  and  without  statute  intervention, 
the  interest  of  the  mortffagor  is  not  liable  to 
be  taken  on  execution,  because  it  is  a  mere 
equitable  interest,  and  where  there  is  no  le- 
gal right  there  can  be  no  legal  remedy." 
Cochrane  t.  Rioh,  142  Maas.  15,  6  N.  £.  7S1, 
Also  holds  that  tbe  interest  of  a  mortgagor 


What  effect  did  tlie  payment  <rf  this  not* 
and  mortgage  by  Smith  to  the  Bank  of  Hen- 
nessey hare  upon  the  lien  that  the  bank  had 
under  the  mortga^cT  Did  that  lien  pass  to 
Smith  by  reason  of  his  payment  of  the 
amount  due  tbereont  It  probably  did  in 
this  case,  because  Smith  did  not  pay  the  debt 
due  the  bank,  and  thereby  distiharge  the  lien. 
Ue  purchased  the  note  and  mortgage^  and 
had  the  bank  make  a  formal  assignment  of 
them  to  him.  If,  however,  they  had  not  been 
assigned,  the  reault  would  have  been  difler- 
enL  In  many  cases  the  mortgagee  will  re- 
fuse to  assi^  the  not«  and  mortgage  to  a 
creditor  paying  the  same,  and  he  cannot  be 
compelled,  eit^r  at  law  or  in  equity,  to  as- 
sign them.  Cockrane  v.  Rich,  142  Mass.  15, 
6  N.  £.  781.  But  Smith's  lien,  under  the 
morigage,  was  discharged  by  the  levying  of 
the  attachment  on  the  aame  prtq>erty.     The 


does  not  thereby  treat  the  propertT  as  betODg- 
IBB  to  his  Tendee  at  tbe  tlm«  of  the  execntlou 
■■le,  so  ■■  to  estop  him  trom  assertlnt  his  ven- 
dor's Ilea  as  sgalast  one  clslmliig  title  ander 
the  purcbsser  through  proceedings  taken  In  tbe 
luCervsl  between  tbe  orlKloal  sale  and  tbe  sale 
under  tbe  execution.  Patterson  v.  Llnder,  14 
lows,  414.  The  court  sajs  that  lb«  Jadcment 
wea  onl;  a  Ilea  upon  tbe  Interest  of  the  vendee 
In  tbe  premises,  and  that  bis  Interest  wM  an 
•qui table  one. 

Tbe  \erj  ot  an  attaebmeot  on  land  for  a 
debt  secured  bj  a  vendor's  Hen  on  the  land  does 
not  waive  mch  Hen.  Tajlor  *.  Frjar,  18  Tei. 
CI*.  App.  26S,  14  S.  W.  1S3.  In  Cbis  case  It 
does  not  appear  whether  the  legal  title  was  In 
the  vendor  or  tbe  purchaser,  bnt  In  the  next 
case  It  would  seam  that  the  legal  title  was  in 
the  purchaser. 

An  express  lien  on  laud  retained  bj  deed  or 
bj  a  decree  under  which  the  lind  Is  sold  Is 
•qu  Its  lent  to  a  mortgage,  snd  is  not  sITected 
br  tbe  recover;  of  Judgment  on  the  purchsse- 
mone;  notes  sad  the  Issuance  of  an.  eiecatlon 
thereon.  Excbange  A  Deposit  Banlc  v.  Brsd- 
le;,  IE  Lea,  27 S. 

Id  tbe  neiC  case  It  will  ba  observed  that  tbe 
execution  wea  not  Issued  for  tbe  debt  secured 

A  grantor  ot  real  properlT,  who  eipresslr 
reserves  a  Hen  for  the  purcbsse  money,  does 
not  waive  sucb  lien,  by  causing  tbe  property  to 
"        ■  s  Judgmect  fi 


debt  0 
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It  la  the  rule  In  many.  If  not  most,  of  tbe 
•tatea,  either  by  virtue  of  ststutory  prohibition 
or  Judicial  decision,  that  tbe  mortgagor's  equi- 
ty ot  redeuiptlon  cannot  be  sold  on  execution 
for  tbe  mortgage  debt.     Such  sales  bave,  bow- 

tbe  question  bas  been  mlsed  as  to  whether  the 
levy  and  ssle  extinguished  the  mortgage. 

In  tbe  greater  number  ot  cases  where  this 
question  has  arisen  tbe  courts  have  held  tbet 
tbe  mortgage  was  extlogulsbed.  atcbougb  tbe 
mortgage  debt  was  not  entirely  paid.  Cottlng- 
hsm  V.  Bprluger,  8B  111.  00^  Youse  v.  M'Cresry, 
3  Blsckt.  243 :  Lord  v.  Crowell.  7S  Me.  399  ; 
Fosdlek  v.  nisk,  IS  Ohio.  84,  45  Am.  Dec.  SBS : 
Freeby  v.  Tupper,  in  Ohio,  4ST :  M'Csll  v.  Len- 
ox, a  i^rg.  &  R.  3U3:  Harti  v.  Woods,  8  Fa. 
471 :  Pierce  v.  Potter.  7  Watla,  475 :  Berger  v. 
Helsti^r.  6  Whsrt,  210 :  Clarke  v.  Stanley,  10 
Pa.  472 :  West  Branch  Dank  v.  Chester.  11  Pa. 
GO  L.  R.  A. 


282,  Bl  Am.  Dec  MT ;  BIdgway  T.  Lon«akcr,  IS 
Ps.  21B. 

The  last  Ave  casea  were  decided  after  the 
psnag«  ot  Pennsylvania  act  of  April  6.  ISStt, 
which  provides  In  terms  that  wben  the  lies 
ot  a  real-estate  mortgage  Is  prior  to  all  other 
liens,  except  other  mortgages,  ground  rents,  and 
the  purchsse  money  due  to  tbe  commonwoillh. 
the  lien  of  such  mortgage  aball  not  tie  destroyed 
or  In  any  way  affected  by  any  sale  tnade  by  vir- 
tue or  authority  of  any  writ  at  venditlo  ei- 
ponsa  The  courts  held  thsC,  although  a  sale 
on  such  a  writ  for  tbe  mortgage  debt  was  with- 
in the  literal  terms  of  tbe  statute,  It  was  not 
within  Its  Intent. 

Henderson  v.  Trlmmlsr.  S2  8.  C.  209,  11  S.  E. 
640,  holds  thst  where  a  mortgagee  purcbasts 
a  ludgmcDt  which  Is  a  lien  subsequent  to  the 
mortgage,  and  Issues  eiecutloa  on  that  Jndg- 
ment,  and  the  land  Is  sold,  tbe  lieu  of  the  mort- 
gage Is  devested  where  there  was  an  unpaid 
senior  Judgment  prior  to  the  mortgage  which 
was  an  existing  Hen.  Bnt  It  appears  thai  la 
South  Carolina,  where  there  Is  s  senior  and  a 
Junior  Judgment,  a  sate  under  the  latter  will 
give  tbe  purchsan  a  good  title,  the  proceeds 
being  first  applied  to  the  senior  Judgment 

There  are  a  tew  cases,  however,  that  hold 
tbat  the  purchaser  st  such  a  sale  only  acquire* 
tbe  equity  of  redemption,  and  that  tbe  mort- 
gage may  be  enforced  agsJnst  him  for  tbe  por- 
tion of  the  mortgage  debt  which  remains  unpaid. 

The  leading  case  to  this  effect  Is  Jackson 
fa  den.  Ireland  v.  Ball,  10  Johns.  481.  The 
court  In  this  case  refers  to  the  facta  that  tbe 
purchaser  katrir  of  tbe  mortgage,  and  that  ba 
only  psld  (TO  for  tbe  property,  thon^  It  wu 
mortgaged  to  secure  1724,  In  connection  with 
the  statement  tbat  the  sale  was  only  of  tba 
equity  of  redemption.  These  tacts  were  thought 
by  the  court  In  Fosdlek  v.  Risk.  IS  Ohio.  84, 
4S  .4m.  Dec,  G62.  SHpi'a,  to  dlatlngulsb  that  CSR, 
the  court  referring  to  tbe  fact  that  the  Mictilgas 
atatntes  forbade  property  being  sold  under  exe- 
cution tor  leaa  than  two  thirds  Its  appraised 

Gibson.  J.,  Id  the  dlswntlng  opinion  In  U'Call 
V.  Lenox.  0  Berg.  A  R.  S02.  said :  "But  It  l> 
clear  beyond  a  doubt  that  the  mortgagee  maj. 
by  express  reservation,  sell  tha  Interest  bound 
by  the  judgment,  subject  to  bis  own  mortgage: 
sod  where  tK>tb  parties  proceed  on  the  bssle  of 
such  reaervatloD.  his  security  will  not  be  Irsi- 
eued  by  the  sale.  In  thla  view  I.  with  defer 
ecce.  take  Jackson  ea  dmn,  Ireland  v.  Hull,  10 
Johna    481.    to    ba    clear   and   uncontrovertible 
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Ileni  under  tht  morfgrn^  cad  the  attach- 
ment wer«  10  different  and  iDcoDBistent  that 
they  could  not  exist  at  the  aanie  time,  par- 
ticularly in  favor  of  the  flame  peraon.  Tit^ 
lavying  of  the  attachment  on  the  wheat,  as 
stated  befure,  was  a  waiver  of  hia  right  un- 
der the  mortgage.  It  was  said  in  Evana  v. 
Warren,  122  Maaa.  303,  that  "a  mortgagee  of 
personal  property,  W  attaching  the  aame  in 
an  action  for  the  debt,  waives  hie  claim  un- 
der the  mortgage."  The  same  rule  ia  laid 
down  in  2  Cobbey,  Chat.  Kortg.  }  740,  and 
in  Jone«,  Chat.  Mortg.  !  G65;  and  the  fact 
that  the  debt  for  which  the  property  ia  at- 
tmched  is  different  from  the  debt  secured  t^ 
the  mortgage  will  not  chance  the  rule.  It 
may  be  that  Smith  paid  oS  the  mortgage  for 
the  purpose  of  placing  the  property  in  guoh 
a  position  that  it  could  be  seized  under  the 
attachment.     The  effect  of  payment  of  tiie 

b;  Whltmore  t.  Tatnm,  M  A.rk.  45T,  IS  8.  W. 
198,  wbkh  bold!  that  a  mortgagee  of  reel  proi>- 
ert;  does  not  lose  tbs  Hen  of  the  mortgage  tot 
tbt  amount  of  tbe  debt  remaining  unpnli]  bf 
causing  the  eqnltr  of  redemption  to  b«  sold 
under  eiecntloD  on  a  judgmeat  for  part  of  the 
mortgage  debt.  Tbe  opinion  raferi  to  the  fact 
tbat  In  Arkansas  tbe  egultr  of  redemption  In 
real  pcopert;  Is  tbe  subject  of  sale  under  execu- 
tion, and,  as  alrcad;  ihown  In  snbd.  1.  ffvpra, 
a  dtstlQctlon  was  bsaed  on  tbat  fact  In  a  BobBa- 
quent  case. 

Id  Barker  T.  Bell,  S7  Ala.  864.  however,  the 
•ante  result,  i,  e.  tbe  preservation  of  tbe  mort- 
gage lien,  was  reacbed.  altbough  tbe  equity  of 
redemption  waa  not  legall;  subject  to  sale  on 
FXeeotlOD  for  tbe  debt  secured  br  tbe  mortgage, 
tbe  court  taking  tba  poaltlon  tbat  a  sale  onder 
sncb  clrcumatancea  li  wholljr   Ineffectual   aa  a 

by  the  mortgagee  ol  tbe  legaF  title,  and  tbat 
■ucb  a  surrender  could  not  be  Inferred,  at  least 
In  ■  coart  of  law.  from  the  fact  that  the  mort- 
gagee waa  present  at  tbe  aale,  made  no  objec- 
tion to  It,  and  aftervardi  received  from  tba 
sheriff  the  proceed  a  of  the  sale. 

It  win  be  observed  tbat  in  tbe  principal 
ease,  and  In  Clark  v.  StUson,  SS  Mich.  482.  a 
surrender  of  tbe  attachment  creditor's  contract 
Hen  was  Inferred  from  tbe  very  fact  tbat  be 
latborlied  a  levy  nhlch  was  Inconsistent  wltb 
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.  rcbaser  st  a  sale  nnder  eiecutlon  upon  a 
Judgment  recovered  on  a  debt  secured  by  a  deed 
of   tmst  onlr  gets  tbe  eqaltl  of  redemption, 

and  the  lien  of  tba  deed  may  be  enforced 
against  tbe  land  (oMtor).  Soong  v.  Butb,  SB 
Mo.  QJS. 

A  mortgagee  of  real  propertj  does  not  Iota 
hi*  lien  by  suing  at  law  npon  bla  bond,  recover- 
ing a  judgment,  Issnlng  execution,  and  levying 
on  tba  mortgaged  premises,  but  the  court  wll) 
restrain  tbe  mortgagee  from  selling  tbe  prem- 
ises under  tbe  execution.  Lanahan  v.  lAwton, 
50  N.  J.  Eq.  3T8,  23  Atl.  476. 

It  wBS  held  in  Deare  v.  Carr,  S  N.  J.  Eq.  SIS, 
however,  that  a  mortgagee  who  purchased  tbs 
equity  of  redemption  under  execution  for  a  debt 
•ecured  by  tbe  mortgage  could  not  avail  himself 
at  tbe  mortgnge,  even  to  cat  off  Intermediate 
Hens,  although  he  acted  In  Ignorance  of  hIa 
mortgage. 

Howe  V.  Wadaworth,  59  N.  H.  SST,  held  Chat 
tbe  Mortgagees  of  real  property  were  not  es- 
topped from  claiming  under  their  morlgage 
timber  which  bad  t>een  cut  from  the  land  and 
■old  to  a  tblrd  person,  by  attaching  tbe  aame 
wllbout  notice  tbat  It  was  covered  by  tbe  mor^ 
gage,  bnt  tbe  court  said  tbat  If  tbey  bad  knowl- 
60  L.  R.  A. 


chattel  mortgage  deht  by  one  desiring  to  at< 
t«ch  the  prt^ertj  covered  thereby  is  to  re- 
deem the  property  from  the  lien  of  the 
mortgage.  By  payment  the  mortgage  lien  is 
discharged,  and  tne  creditor,  both  at  com- 
mon law  and  by  our  statute  can  then  levy  an 
attachment  on  the  property.  In  this  case, 
however,  Ur.  Smith  did  not  discharge  the 
lien  of  the  mortgage  by  paying  the  debt. 
He  purohssed  the  lien  from  the  bank,  and 
had  it  formally  assigned  to  him.  The  sec- 
tions of  the  statute  above  quoted  do  not  con- 
template that  one  who  desirea  to  attach  or 
levy  aa  execution  on  personal  property  cov- 
ered by  a  chattel  mortgage  shall  purchase 
the  mortgage  debt,  but  that  he  shall  pay  it 
off,  and  redeem  the  property  from  the  lien. 
By  purohasing  the  chattel  mortgage,  Mr. 
Smith  placed  himaelf  in  the  aame  poaition 
that  he  would  have  been  in  if  the  mortgage 

edge  of  their  title  at  the  ttme  of  the  attachment 
they  conld  not  afterwards  set  up  a  claim  nnder 
the  mortgage. 

II.  Ziim*  depanMiig  upon  poMudofk 
Wltb  reference  to  Hens,  tbe  existence  of  wblcb 
depends  upon  tbe  continued  poaseaslon  by  tbe 
lienor  of  tbe  snbject  of  tbe  lien.  It  la  obvious 
that  tbe  question  whether  or  not  such  Hen  la 
waived  by  tbe  levy  of  an  attacbment  or  execu- 
tion dependa  upon  the  qoeatlon  whether  or  not 
tbe  lienor,  by  authorlilag  tbe  levy,  la  deemed 
have  at>andoned  tbe  possession  by  virtue  of 


a  lien. 


luch  a  levy  la  made. 


a  Itself,  Is  lost  nhea 


Pledgea 
It  has  been  so  held  with  respect  to  pledgea 

of  personal  property ; 

By  Citizens'  Bank  v.  Dows.  6S  Iowa,  460,  27 
N.  W.  459.  where  tbe  pled  see  caused  the  prop- 
erty, which  was  In  the  posseeslon  of  his  agent, 
to  be  sttaehed  for  tbe  debt    secured    by    the 

By  Lawrence  v.  HcEebsIe,  88  Iowa.  432.  55 
N.  W.  COS,  where  a  pledgee  of  accounts  as  col- 
lateral seenrlty  garnished  the  obligors. 

By  Swett  v.  Brown,  B  Pick.  ITS,  which  held 
that  an  agent  boldlng  goods  In  pledge  far  his 
creditor  waived  tbe  Hen  of  tbe  pledge,  and  could 
not  assert  It  against  an  Intervenlue  seizure  un- 
der trustee  process  by  atCacblng  the  goods  In 
behalf  of  bla  principal. 

By  Wbltaker  v.  Sumner.  20  Pick.  399.  where 
a  pledgee  assigned  a  note  secured  by  the  pledge, 
but  retained  the  property,  and.  In  pursuance  of 
bla  promise  to  point  out  property  which  tbe  as. 
algnee  could  altaeb,  pointed  out  the  property 
pledged,  which  waa  then  attached.  Tbe  court 
said  tbat  by  so  doing  be  put  It  out  of  hie  power. 
or  tbat  of  bla  Indorsee,  to  reatore  tbe  property 
upon  payment  of  tbe  debt,  and  therefore  must 
be  deemed  to  have  waived  the  Hen. 

By  Guenther  v.  Cary,  17  Ky.  L.  Rep.  1282. 
S4  8.  W.  232.  where  It  was  held  thnt  a  pledjcee 
of  a  policy  of  Insurance  and  a  fund  arlglng 
therefrom  waived  tbe  Hen  of  tbe  pledge  by  at. 
ichlng  the  proceeds  of  tbe  policy  In  the  b 


if  the 


action 


debt  secured  by  tbe  pledge.. 

By  Sickles  v.  Rlchardsou,  23  Hon.  559,  where 
a  pledgee  of  bouda  waa  held  to  have  waived  biN 
Hen  by  causing  bonds  to  be  attached  and  sold 
under  execution  In  an  action  on  tbe  debt  secured 
by  tbe  pledge. 


,  Google 
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liftd  been  made  ta  him  in  the  flnt  instAoee. 
This  being  true,  all  of  his  right*  under  the 
mortgage  were  destroyed  bj  the  leizure  un- 
-der  the  attachment.  Mr.  Cobbey,  in  his 
vTOrb  above  cited  (f  746),  uys:  '"The  liens 
respectively  created  by  mortgage  and  by  atr 
taohment  on  the  same  property  are  essential- 
ly diSerent,  and  cannot  coexist.  The  effect 
ot  an  attachment  bv  the  mortgagee  is  to  put 
the  property  out  ol  his  control  and  into  the 
custody  of  the  law.  Therefore,  where  the 
mortgagee  attaches  the  property  covered  by 
the  mortgage  for  another  d^t,  not  secured, 
-due  hitn  from  the  mortgagor,  he  waives  his 
right  under  the  mortgage,  and  is  estopped  to 
plead  his  mortgage  a«ainst  suheequcDt  at- 
xaching  creditors.  Alter  thus  putting  the 
property  into  th»  custody  of  the  Isw  volun- 
tarily, it  would  not  be  equitable  to  allow 


him  to  set  up  his  mortgage  to  defesit  the  ens' 
tody  of  the  law." 

We  entertain  no  douU  bnt  what  Mr. 
Smith  had  a  right  to  attach  the  property 
covered  by  a  mortgage  to  himself,  or  by  ona 
which  he  had  purchased ;  and  if  he  had  sued 
for  the  debt  secured  by  the  mortgage,  u 
well  as  that  which  was  unsecured,  and  at- 
tached the  property  to  secure  the  paymoit  of 
both  debts,  it  would  have  been  legal,  and,  np- 
on  the  recovery  of  judgment  and  the  sustain- 
ing of  the  attachment,  the  property  would 
have  been  sold  to  pay  both  debts.  But  hf 
reason  of  his  failure  to  bub  and  attach  for 
the  debt  secured  by  the  mortgage  at  ths 
time  he  attached  for  the  other  debt,  be 
waived  his  right  to  subject  the  mortgaged 

Eropertv  to  the  payment  of  the  debt  secnred 
y  it.     We  think,  under  our  statutes,  when 


In  Citlstns'  Bank  v.  I>owb,  SB  Iowa,  460.  27 
N.  W.  469,  «iipra,  the  court  based  Its  decision 
upon  the  ground  tbat  wben  the  properlj'  was 
seised  under  the  attach  meat  the  pledgee  lost 
poaseuloa.  and  t be  sheriff  took  possession,  and 
that  after  the  ]evj  the  pledgee  claimed  the 
property  under  s  dltFerent  right  than  before. 

In  Wtiitsker  v.  8uniner,  £0  Pick.  S09.  tupra, 
the  court  Miys:  "We  would  not  b«  understood 
hereby  to  hold  tbat  on  sEtachment  under  all 
circumstances,  tbuugh  made  ti;  tbe  part;  hold- 
ing the  pledge,  or  by  hia  consent,  would  be  a 
waiver  of  his  Ilea.  Where  the  pledgee  has  other 
deiDBDds.  out  secured  by  the  pledge.  If  be  were 
to  sttBch  the  nine  cooda  with  notice  to  the  of- 
ficer that  he  did  not  waive  his  lien,  but  tbst 
he.  tha  ollicer,  was  Co  hold  the  possession  (or 
the  plcdneo  and  to  maintain  hla  lien.  It  would 

Thla  qnalldcatloa  of  the  general  doctrine 
•eems  to  make  the  question  as  to  Cbe  waiver 
or  nonwaiver  of  the  Hen  dependwit  upon  the 
facts  of  the  case  with  reference  to  the  lienor's 
Intention  and  the  character  of  tbe  levr.  and 
has  the  direct  support  of  Denforth  v.  Denny, 
20  N.  H.  ISS,  where  It  was  held  tbst  a  pledgee 
of  goods  did  not  wslve  tbe  Men  of  his  pledge 
b7  attaching  the  goods,  aa  further  security  for 
tbe  debt  pledged,  without  any  lolenllon  of  aban- 
doning such  Hen,  It  appesrlQg  that  tbe  sttacb- 
menC  was  levied,  and  Che  properC;  sold,  sub- 
ject to  the  Hen,  and  tbat  the  oOlcer  never  took 
possesBloD,  bat  onlj  got  such  right  ss  could 
be  taken  while  the  pledgee  kept  pogsesslon. 

Valler  Nat.  Bank  T.  Jacksway,  80  Iowa,  CIS. 
4B  N.  W.  6S1.  while  not  denying  tbe  general  rule 
tbat  a  pledgee  by  levjrlng  upoa  tbe  pledged  prop- 
«rCT  waives  the  lien  of  the  pledge,  held  tbat 
such  Hen  was  not  waived  where  Cbe  pledgee 
procured  a  Jadgment  providing  for  tbe  ssle 
of  tbe  pledged  property  on  special  eiecnUon, 
■llhough  by  mistake  irf  the  clerk  a  geaeral.  In- 
stead of  B  special.  execDtloa  was  Issued,  end  cbe 
pledged  property  sold  under  It. 

Calkins  v.  Lockwood,  17  Caan.  ITT.  42  Am. 
Dec.  T2tl.  beld  tbat  the  Hen  under  s  contract, 
whereby  the  lesaee  of  an  Iron  furnace,  for  tbe 


of  c: 


>e  of  B> 


coal  bills,  a 


tbe  (nmace  until  the  coal  bills  were  paid,  was 
not  waived  by  tbe  lessors  attaching  the  Iron  tor 
no  Indebtedness  outside  the  contract,  the  at- 
lacbnipnt  being  subsequently  Bbandoned. 

Jones  V.  Scott,  10  Kan.  33.  holds  thBt  where 
personal  property,  otherwise  eiempt  from  eie- 

-coCloa,  has  been  pledged  as  security  for  the 
pnyment  of  a  debt,  and  a  Judgmeac  baa  been 
rendered  on  tbe  debt,  an  execution  may  be  Is- 
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sued,  and  the  property  seised  and  sold  Chereoa 
as  In  other  eaaea  In  this  case  It  wlU  be  ob- 
served that  the  executlOD  was  merely  treattd 
as  the  means  of  enforcing  the  ilea. 

In  Arendale  v.  Morgan.  S  Sneed.  703.  It  was 
held  that  a  pledgee  does  not  waive  bis  Hen  by 
aCtacbIng  the  property  pledged  Cor  tbe  debt  se- 

Aglstefs  lien. 

In  lacobs  v.  Latour,  3  Uoore  A  P.  SO.  S  BIng. 

130.  e  L.  J.  C.  p.  243,  It  was  held  tbat  a  ilea 
on  horses  for  training  them  was  waived  where 
the  llenor-caused  an  execution  to  be  levied  apOD 
tbem  for  tbe  debt  secured  by  tbe  lien,  although 
be  purchaaed  them  at  tbe  eiecatlon  sale  and 
they  were  never  out  of  his  possession.  Tbe 
purchaser  set  up  the  lien  as  a  defease  to  an  sc- 
tloa  In  trover  by  tbe  commlsslonar  In  bank- 
ruptcy of  Che  original  owner  of  tbe  property, 
upon  the  tbeary  tbat  If  tbe  execution  woaid 
not  avail  agaiast  tbe  mmmlsslon  of  bankruptcy, 
the  Hen  might  be  relied  on.  Tbe  decision  Is  oa 
tbe  ground  that  the  lienor's  posiesslon  at  the 
lime  of  the  sale  must  be  sctrlbuted  to  cbe  of- 
ficer who  levied  tbe  execution,  and  tbat  tbe 
BUbsequent  possession  was  by  virtue  of  the  pnr- 
chase,  and  not  by  virtue  of  the  Hen. 

An  agister  waives  bis  lien  by  causing  the 
property  to  tie  taken  In  execution  for  bis  owe 
debt.  Fein  v.  Wyoming  Loan  *  T.  Co.  3  Wyo. 
3S1,  22  Pac.  IISO.  This  was  an  action  In  re- 
plevin by  the  agister  agalnsC  a  mortgagee  of  the 
property,  who  had  obtained  possession  ot  It  by 
replevin  from  the  oflcer  who  took  It  under  the 
execution.  The  agister  claimed  tbat  b!a  Ilea 
was  superior  to  tbe  mortgage.  The  declsloa 
against  such  claim  Ib  placed  on  tbe  ground  tbst 
when  tha  agister  caused  the  property  to  be 
taken  aader  tbe  eiecutloa,  snd  assented  to  the 
olTlcer's  taking  posseBslon  thereof,  be  voiuntii^ 
ily  relinquished  his  right  Co  poBseoslon.  and  sur- 
rendered his  Hen. 

In  LamberC  v.  Nlcklsss.  4B  W.  Va.  SST.  44 
U  R,  A.  601,  SI  8.  K.  051,  It  was  held  that  so 
Innkeeper,  or  keeper  of  live  stock,   wbo  baa  a 


le  the 


Hen  o    _     _       _ 

Ing  en  attacbment  upon  tbe  p 
tachment  In  this  case  was  qussbed.  Tbe  conrt 
said  that  the  dslm  that  the  Hen  was  lost  mud 
rest  either  upon  tbe  theory  of  Intentional  walr- 
er  or  loss  of  possession.  With  reference  to  the 
first  theory.  It  was  aald  that  the  Intention  must 
be  express  or  very  plain,  aad  that  the  preaamp- 
tlDQ  Is  always  ngainat  IC.  With  reference  to 
tbe  second,  the  court  said  that  tbe  bolder  at 
such  B  Hen  has  no  right  to  sell  the  property 
without  a  Judicial  proceeding,  and  tbat  It  be 
did  be  WB«  Uable  to  an  acUon  of  trovar  for  Its 


tSWi. 
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>»  creditor  desires  to  attach  or  seize  under  ex- 
ecution property  of  his  debtor  which  ii  cov- 
ered bj  a  chattel  mortgage,  be  should  pay  oS 
the  mortgage,  not  buj  it,  and  discharge  the 
mortgage  lien.  By  such  paTment  under  the 
-atAtute  he  acquires  an  equitable  lien  on  the 
bropertj  which  a  court  o(  equity  may  en- 
lorce,  even  though  his  attachment  may  fail 
■or  be  discbarged  bv  appeal  after  judgment, 
.and  tlii^  equitable  lien  must  be  satiafied  be- 
fore any  other  debt  can  he  paid  out  of  the 
property  covered  by  it.  If  this  is  the  con- 
•Auction  to  be  given  to  our  statute,  then  a 
«reditor  can  aafely  pay  off  a  mortgage  before 
attach ing  tlie  property  covered  thereby,  and 
he  will  be  protected  in  bis  equitable  lien; 
but,  unleaa  this  construction  is  given  it,  the 
statute  is  of  no  avail  to  an  attaching  credit- 
or.    We  do  not  perceive  any  other  view  of 

unlawful  coBVerslon  bealdea  loiIiiK  hit  lien;  I  la  Foi  v.  WIllJi,  60  Tei.  STS.  tbat  a  seller  ot 
«iid  Lt  then  refers  to  tbe  bardihlp  of  boidlug  !  goods  valves  h[a  rlgbt  of  stoppage  1a  Irandlw 
thai  wben  the  holder  of  the  lien  attaches  tbe  I  by  atCacblns  the  goodB  for  tbe  purchase  price, 
property  tor  the  purpose  of  enforcing  th*  Hen  at  leajR  It  be  Is  not  In  IgnortiDce  ol  tbe  tacts 
he  sball  be  deemed  to  bsve  waived  the  Iten.  upon  which  bla  rlgbt  in  that  respect  depends. 
The  court  then  sa:rs :     "Why  It  sbonld  be  sild  ,  This  case,  however,  was  overruled  bv  tbe  si ' 


the  sections  of  our  statute  quoted  in  this 
opinion  that  will  do  justice  between  an  at- 
taching creditor,  the  mortgagor,  and  tbe 
mortgagee.  It  is  clear  that  Mr.  Smith,  at 
the  time  of  the  commencement  of  the  re- 
plevin suit  is  the  district  court,  had  no  lien 
on  the  wheat  under  the  mortgage,  and  that, 
therefore,  he  cannot  recover. 

For  tbe  i-eaaons  herein  stated,  the  cause  it 
reversed,  and  remanded  to  the  trial  court, 
with  directions  to  dismiss  the  same.  The 
costs  In  this  court,  as  well  as  those  in  the 
trial  court,  will  be  talced  to  the  appellee.  A 
mandate  will  issue  to  tbe  lower  court  in  con- 
formity herewith. 

All  of  the  Justices  concur,  except  Bnr- 
ford,  Ch.  J.,  who  presided  at  the  trial  b»- 
low,  not  sitting. 


0  the  olDcer  li 


that, 

iMcauae  he  gives  up  his  poaaeasloo, 


the  property  t 
'  les  his  Ilea 
csnnot 
Tbe  officer  Is  hlk  egeat  for  this  purpose. 
To  MT  so  Is  technical  In  the  bighest  degree,  and 
deteata  Juatlce.  The  Inokeeper  la  not  surrea- 
derlng  possession  to  tbe  owner,  nor  to  an  officer 
acting  In  furtherance  of  his  dennnd.  He  could 
bring  a  suit,  as  ahown  above,  without  forfeit- 
ing bis  lien ;  and  b;  resorting  to  an  attachment 
be  slmpl;  availed  hlmaelf  ot  a  fact  giving  him 
the  rlgbt  to  attachmeat  to  enforce  a  debt  foe 
which   tbere  was  a  Hen,   uslnf  a  cumnlatlve 

So,  alao,  Neff  v.  Rhodes,  20  Mo.  App.  S«7, 
lIoldB  that  a.  Uverjman  who  proceeds  to  enforce 
Ills  lien  for  hoardlag  horses  hy  levjlng  an  sxe- 
cutlon  thereon  under  a  Judgment  enforcing  tba 
Ilea  does  not  loae  bla  lien.  Tbe  court  aaya  that 
the  autbotllies  holding  tbat  tbe  lev;  of  the  exe- 
cution discharges  the  Hen  are  where  the  ei«- 
entlona  are  based  on  the  Judgmenla  In  salts  In- 
4lependeat  of  the  lien,  as  If  one  having  a  lien 
diDUld    bring    an    ordlnar;    action    on    account 

The  diatlnctlon  above  suggested  does  not  sp- 
■      ■      ■       ■      ■         NIcklass,  45  W.  Va.  B27.  4* 


,.  SOI,  I 


;.  esi.  I 


e  the 


-was  brought  to  recover  a  personal  judgm* 
the  debt,  and  not  In  form  at  least  for  the  en- 
foreement  of  the  Hen.  altboogh.  as  already 
eliowo.  the  coort  took  the  view  tbat  such  waa 
the  real  purpose  of  the  attachment. 

The  reasoning  In  the  last  two  cases  would 
not  aeem  to  spplv  If  tbe  action.  Instead  of  be- 
ing brought  upon  the  debt  secured  by  the  Hen, 
^rere  brought  tor  another  debt. 

Stoppage  fn  fransjtu;  seller's  lien. 

The  case  of  WoodmlF  v.  Noyea,  IS  Conn,  33B, 
■bma  bean  frequently  cited  by  law  writers  ss  an- 
thorlty  for  tbs  position  tbat  a  teller  ot  goods, 
by  causing  tbem  to  he  attached,  waives  his 
right  ot  stoppage  fn  traniitu.  The  Brat  head- 
"le  case  does  lay  down  that  proposlllon. 


1  lust: 


a  tbat  e 


t  below,  but  tbe  saprtme  court  did  not 
pass  upon  tbe  question,  since  the  Inatructlon 
was  In  the  appellaot'e  favor. 

The  Texas  aupreme  court  upon  the  supposed 
autborlty  of  tbat  case,  and  the  authority  of  law 
-writers  who  have  accepted  It  as  authority,  held, 
.SO  L.  R.  A.  4 


and    enable   li 
which  a 


sod   coutlnuee   t 


case  of  Allyo  v,  Willis.  85  Tei.  85,  The 
court  IQ  the  lalter  case  satd  that  the  rule  that 
tbe  attacbment  destroys  the  right  of  stoppage 
In  (raniltu  cannot  be  Bustalned  on  any  other 
theory  then  that  by  stopping  the  goods  In  trans- 
It  tbe  vendor  rescinds  the  contract  of  sals. 
Tbe  court  then  points  out  that  the  effect  of 
stopping  goods  In  transit  la  not  to  rescind  the 
sale,  but  simply  to  place  tbe  seller  In  the  posi- 
tion be  was  Id  before  the  transit  commeDced, 
force  the  aellers  he*, 
nonpayment  of  the  purcbase 

with  his  conaent,  to  tbe  actual  possession  of  the 
buyer.  This  argument  sgalnat  the  rule  does  not 
■eem  entirely  satisfactory  because  It  la  doubt- 
ful whether  the  alatement  of  the  theory  on 
which  the  rule  rests  la  correct.  The  difficulty 
of  preserving  the  right  of  stoppage  In  tratuilu 
after  the  seller  has  attached  tbe  goods  would 
seem  to  arise  from  tbe  fact  that  he  has  taken 
a  posltloa  which  Is  Inconsistent  with  tbe  coa- 
tlnuance  of  bla  seller's  Hen.  the  prolongation 
of  which  Is  the  function  of  stoppage  in  traultii. 
It  la  true  that  neither  tbe  seller's  lien,  nor  the 
right  of  stoppage  In  (mntitu,  depends  upon  a 
rescission  of  tbe  sale,  hut  tbe  seller's  Ilea  de- 
pends upon  possession  by  the  seller,  and  It  Is 
a  serious  question  nbetber  poasesslon  by  virtus 
of  that  Hen  la  not  lost  by  a  levy  at  the  Instance 
ot  the  lienor.  It  a  levy  would  operate  to  ter- 
minate the  poBsesston  under  the  seller's  lien, 
and  therefore  destroy  the  Hen.  It  would  seem 
thai  It  sbould  have  tbe  same  effect  on  the  right 

Btltute  tor,  or  a  prolongation  of.  the  satler'a 
Hen, 

A  seller  of  goods,  who  took  them  as  tbe  prop- 
erty ot  tba  buyer,  waives  his  right  to  reclaim 
the  goods  on  the  ground  that  as  they  were  sold 
for  cash  to  be  paid  on  delivery,  and  tbe  prica 
was  not  paid,  no  title  passed.  Heller  v.  Elliott, 
46  N.  J.  L.  664. 

Carrier's  liens. 

A  eommoa  carrier  waives  Its  lien  by  snlnt 
out  an  attachment  and  levying  on  the  property. 
Wlngard  v.  Banning,  39  Cal.  543.  Id  thia  case 
It  appeared  tbat  the  carrier's  affidavit  for  at- 
tachment stated,  as  required  by  atatute,  that 
tbe  debt  was  not  secured  by  any  Hen,  pledge, 
or  nrartgage.  Tba  ground  o(  the  decision,  bow- 
ever.   Is  tbat   the  carrier,  by  anthorlslog   tbe 
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terf,  TolDDtartlj  ranendered  the  poneialcAi. 
Ttie  court  wild  that  after  Cba  aelinre  under  tbe 
attechiDeDt  the  properlj  waa  do  longer  In  the 
carrier's  poBseBslou,  and  that  the  officer  was  not 
Id  poEseaatoti  an  Its  s^ent.  but  aa  an  officer  re- 
iI>oii*Jt)le  to  the  owner  aa  well  as  to  Uie  csraler. 
In  Barnard  T.  Wheeler,  21  Me.  412,  the  mart, 
while  boldlus  that  the  ownera  of  a  veaael  did 
not  velTe  their  lien  tor  freljtbt  b;  attaching 
foods  not  auhlect  to  the  Hen,  aBld  that  If  the 
Identical  gooda  bad  beaa  attaebed  It  might  have 
been  other  wise. 

Laborer'a  or  mannfaeturer'a  Hen. 

One  who  haa  a  Men  on  good*  for  labor  upon 


them  waives  his  tten  bi  •ttaehlnx  the  goodk. 
Lege  T.  wniard,  17  Pick.  140,  28  Am.  Dec 
282.  The  Kiound  ot  the  decision  la  not  bib  ei, 
bat  It  was  undoubtedlj  the  loai  of  poaseiplon. 

A  manufacturer  does  not  walTe  Ilia  lien  m 
goods  delivered  to  him  to  be  mantifacniraa  bj 
receipting  for  the  same  to  an  otBcer  who  has 
attached  them  at  the  Instance  of  m  tbird  peiMn, 
It  being  agreed  that  he  should  continue  to  re- 
tain  his  lien:  aor  does  he  waive  aach  lieo  b; 
blmsell  attaching  the  goods  on  a  claloi  Includ- 
ing the  debt  secured  and  another  one.  It  beint 
his  Intention  to  retain  his  lieu.  Townseud  v. 
Newell,  14  Pick.  332.  G.  H.  P. 
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).     The  adoptloB  ot  the  iKowac*  of  tke 
Envllah  rmtl^rmy  and  ekn^  trBiOle  aot, 

1864  (17  *  18  Vict.  chap.  81).  by  the  Vir- 
ginia act  ot  March  3.  ise2,  making  It  un- 
lawful for  any  ecmmoD  carrier  "to  make  or 
give  any  undue  or  unreasonable  preference 
or  advantage"  to  any  person,  place,  or  de- 
scription of  traffic.  Includes  the  adoption  ot 
the  construction  previously  given  to  tbat 
language  by  the  engllsh  courts 
a.  An  escloslvc  prkvlleEe  scItch  br  si 
railroad  compaBr  to  one  haitiraBe 
transfer  comiiany  for  entering  the  rail- 
road depot  to  solicit  business,  without  inter- 
fering with  the  right  ot  a  rival  company  to 
receive  and  deliver  ttaggage  at  the  station. 
Is  not  In  violation  of  act  March  3,  1892,  pro- 
hibiting any  undue  or  unreasoti  able  preference 
by  any  common  carrier  to  any  person,  since 
this  statute,  nhlch  was  adopted  from  Eng- 
land, bai)  been  previously  construed  by  the 
Bngtlah  courts  to  apply  only  to  preferences 
by  common  carriers  la  respect  to  their  serv- 
ices aa  carrlen. 

(January  17,  l»01.l 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  the  City  of  Lynch- 
burg in  favor  of  plaintiH  in  an  action 
brought,  to  enjoin  d^endant  from  excluding 
plaintifT  from  the  privilege  of  prosi^cuting 
its  business  irithin  the  defendant's  station. 
Revised. 

The  facta  aje  stated  in  the  opinion. 

Ueaars.  Joseph.  I.  Doroa  and  T.  S. 
Kirkpatrlsk,  for  appellant: 

The  Union  station  property  in  Lynchburg, 
Tirginia,  belongs  to  the  Norfolk  &  Western 

Non, — The  conflicting  decisions  <m  the  right 
ot  a  carrier  to  discriminate  bMWMO  backmen 
and  similar  aolldtora  of  baalneaa  are  found  in 
a  note  to  Cole  v.  Bowen  (HIch.)  18  L.  R.  A. 
US. 

Id  favor  of  aach  exciaslve  right,  see  also 
Lucas  V.  Herbert  (Ind.)  37  L.  R.  A.  876;  New 
Tork,  N.  H.  A  B.  B.  Co.  v.  SeovUl  (Coim.) 
M  L.  R.  A. 


Hailway  Company.  The  Norfolk  and  Weit- 
em  B4u1ivay  Company,  just  as  any  otho' 
owner  of  property,  may  admit  or  exclude 
any  person  from  the  property  at  its  discre- 
tion, except  to  the  extent  that  the  Dommon 
law  or  leeislatJon  regulating  the  duty  of  the 
Norfolk  &  Western  Railway  Company  as  a 
common  caxrier  towards  the  public  may 
change  the  rule  which  would  govern  in  an; 
other  ce«e  of  the  onmerahip  of  real  estate. 

Jenckt  V.  Coleman,  2  Sumn.  221,  Fed.  Cas. 
No.  7,258;  The  D.  R.  Martin,  11  Blatchl. 
233.  I'ed.  Caa.  No.  4,0B2 ;  Eicpreas  Cases.  117 
U.  S.  1,  aub  nont.  Uemphia  tt  L.  R.  R.  Co.  ". 
Sovlhern  Exp.  Co.  29  L.  ed.  791,  6  Sup.  CL 
Hep.  542,  628;  Barney  v.  Oyster  Bay  d  H.  8. 
B.  Co.  87  N.  Y.  301,  23  .\m.  Rm.  115;  .Vop- 
man  v.  People.  19  Mich.  353;  Landriijan  r. 
Stale,  31  Ark.  50,  25  Am.  Rep.  647;  Oriateoli 
V.  Webb,  IS  R.  L  640,  7  L.  R.  A.  302,  19  AU. 
143;  Fiuktr  v.  Oeorgia  R.  d  Bkg.  Go.  81  Ga. 
461,  2  L.  R.  A.  843,  8  B.  K  529;  Cos;rat«v. 
Augusta,  103  Ua.  83S,  42  L.  R.  A.  711,  3i  S. 
E.  446 ;  A'eu;  Yotk,  N.  H.  £  H.  R.  Co.  v.  Eco- 
vili,  71  Conn.  136,  42  L.  R.  A.  157,  41  AU. 
246:  Audmritd  v.  PMladelphia  &  R.  R.  Co. 
68  Pft.  370,  8  Am.  Rep.  195. 

The  l^islation  of  Virginia  having  bam 
copied  from  tlie  Elnflish  railway  and  canal 
traffic  act,  which  the  English  courta  had 
adopted,  it  must  be  presumed  that  the  l^it- 
lature  had  the  constfuctjou  iu  mind  adverw 
to  the  claim  of  the  comidatnants,  and  intend- 
ed to  inoorpor«t«  it  into  the  legislation. 

Doawell  v.  Bu/iharuui,  3  L^gh,  365,  23  Am. 
Dec.  280;  Danville  v.  Faoe,  25  Gm.tt  1,  18 
Am.  Rep.  663;  Mangut  v.  JfcCIeUand,  9} 
Va.  780,  22  S.  E.  364;  Brown  v.  Wolter,  Ifll 
U.  8.  591,  40  L.  ed.  819,  6  Inters.  Com.  Rep. 
369,  10  Sup.  Ct.  Rep.  644 ;  Willis  v.  Baiter* 
Trutt  J.  Bkg.  Co.  16!»  U.  S.  293,  42  L.  ed.  752, 
IS  Sup.  Ct.  Rep.  347;  McDotiald  v.  Hovey, 
110  U.  S.  619,  28  L.  ed.  269,  4  Sup.  Ct.  Rep. 
142;     Teaaa   <£    P.    R.     Co.   v.     Inttrtt«t» 

42  L.  K.  A.  15T :  Eabes  v.  Atlanta  Baggage  k 
Cnb  Co.  Itia.)  46  L.  R.  A.  431:  aiid  Godbont 
T.  St.  Paul  Union  Depot  Co.  (Minn.)  47  L.  B. 
A   SSS. 

h'or  denial  of  such  exclusive  prlvllefc.  M* 
also  Indianapolis  Union  R.  Co.  v.  Dohn  (iDd.) 
4fi  L.  R.  A.  427  ;  Undsey  v.  Annlston  (Ala.)  IT 
L.  R.  A.  436. 
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Commtree  CommUsion,  162  U.  S.  197,  40  L. 
cd.  040,  5  Intara.  Com.  Rep.  40S,  16  Sup.  Ct. 
Rep.  tSGU;  Interstate  Ootrunwoe  Comntuaion 
T.  Baltimore  A  0.  R.  Co.  146  U.  S.  203,  3S  L. 
ed.  699,  4  Inters.  Com.  Sep.  02,  2  Sup.  Ct. 
Rep.  844. 

A  mere  private  damage  hj  excluding  from 
the  Eta.tioQ  premiHc*  or  other  property  of  the 
company  any  person  who  18  not  using  or  in- 
tending  tu  use  the  railway  im  not  a  violation 
of  the  act. 

Barker  v.  Midland  R.  Co.  IS  C.  B.  46; 
Beadell  t.  Eaatem  Oountiet  R.  Co.  2  C.  B. 
N.  S.  600, 1  NcT.  ft  Macn.  Ry.  &  Canal  Traffie 
Ouefl,  66;  Painter  \.  London,  B.  d  8.  0.  R. 
Co.  a  C.  B.  N.  8.  702,  1  Ner.  &.  Macn.  Ry.  & 
Canal  Traffic  Cases,  68;  llfraoombe  Publio 
Conveyance  Co.  v.  Lonifoa  d  S.  W.  It.  Co.  1 
Ner.  &  Macn.  Ry.  A  Canal  Traffic  Caaes, 
01;  Foulger  v.  Steadman,  L.  R.  8  Q.  B.  66; 
Holev.  lilghii.  27  Week.  Rep.  884;  Perth 
General  Station  Committee  t.  Roet   [1807] 

A.  C.  470;  HutcliinBon,  Oarr.  ({  60,  61. 
American  oesea  are  to  the  aame  effect. 
Old  Colony  R.  Co.  t.  Tripp,  147  Mass.  35, 

17  N.  £.  89;  Atlantic  Escp.  Co.  v.  Wilming- 
ton d  TV".  K.  Co.  Ill  N.  C.  463,  18  L.  R.  A. 
31)3,  4  InUro.  Com.  Rep.  294,  10  B.  E.  363 ; 
V«w  Tork  0.  d  H.  R.  R.  Co.  ».  FlyiMt,  74 
Hun,  124,  26  N.  Y.  Supp.  859;  Neic  Tork  C. 
<fi  E.  R.  R.  Co.  V.  BheeUy,  67  N.  Y.  8.  R.  760, 
27  N.  Y.  Supp.  185;  Rrown  v.  Weto  York  G. 
d  B.  R.  P.  Co.  76  Hun,  355,  27  N.  Y.  Supp. 
60;  Interatate  Commoroe  OommiwMm  t. 
Baltimore  rf  0.  R.  Co.  146  U.  8.  263,  38  L, 
ed.  600,  4  Inters.  Oom.  Rep.  02,  12  Sup,  Ct. 
Rep.  S44;  Tejxu  d  P.  R.  Co.  v.  InterBtate 
Commerce  Cammuaton,  162  U.  8.  197,  40  L. 
ed.  040,  S  Inter*.  Oom.  Rep.  405,  10  Sup.  Ct. 
Rep.  666;  8t.  Louis  Drayage  Co.  v.  Louis- 
ville d  S.  K.  Co.  6  Inters.  Com.  Rep.  137,  65 
Fed.  Rep.  39;  Kentucky  d  I.  Bridge  Co.  r. 
//OuifinlletCy.Ji.  Co.  2  L.R.A. 289,2  Inters. 
Com.  Rep.  361,  37  Fed.  Rep.  667 ;  Hopkins 
V.  United  States,  171  U.  S.  570,  43  L.  ed.  290, 
19  Sup.  Ct.  Rep.  40. 

It  11  not  a  teasonable  regulation  of  tlie 
railvay  business  to  aomp«l  a  railway  com- 
pany to  allow  all  persons  who  are  deairtnis 
of  carryinf;  bafraagfl  for  paasengers  to  solicit 
business  upon  the  property  belonging  to  the 
railway  company, — especially  if  the  railway 
company,  either  itaelf  or  through  one  bag- 
gafcc  traTisfer  company  selected  by  it,  fur- 
Dishes  adequate  facilities  to  the  public 

Cooley,  Const.  Lira.  670,  671;  Pumpelly  v. 
Green  Bay  d  II.  Canal  Co.  13  Wall.  166,  20 
L.  ed.  657. 

A  state  cannot  do  that  wfiioh  In  la.w 
amounts  to  ths  talcing  of  private  property, 
unless  it  be  for  a  public  use,  by  dne  process 
of  law,  and  with  just  compensation. 

Railroad  Coinmiesion  Oases,  llfl  U.  8. 
307,  sub  nom.  Stone  v.  Farmers'  Loan  *  T. 
Co.  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  1191 ; 
Reagan  t.  Farmers'  Loan  d  T.  Co.  164  U. 

B.  362,  3S  L.  ed.  1014,  4  Inters.  Cnn.  Rep. 
660.  14  Sup.  Ct.  Rep.  1047;  Cole  v.  La 
Orange.  113  U.  S.  1,  28  L.  ed.  886,  8  Sup.  Ct. 
Rep.  416;  Bank  of  Columbia  v.  Okely,  4 
Wheat.  235,  4  T^  ed.  669;  Wilkinson  v.  Le- 
land,  2  Pet.  627,  7  L.  ed.  542 ;  Bowman  v. 
Ml..  R.A. 


MiddletOH,  1  Bay,  252 ;  Oosgrove  v.  Augusta, 
103  Oa.  836,  42  L.  R.  A.  711,  31  S.  E.  446; 
Stale  V.  Chicago,  M.  d  8t.  P.  R.  Co.  36  Minn. 
402,  31  N.  W.  305;  Missouri  P.  R.  Co.  v.  Ve- 
hraska,  164  U.  S.  403,  41  L.  ed.  480,  17  Sup. 
Ct  Rep.  130. 

Slessri.  GabUb  ft  Goleiua,  for  appel- 
lee: 

It  will  be  noted  that  the  trend  of  the 
American  courta  is  to  deny  to  railway  com' 
panies  sucb  rights  as  are  claimed  by  the  Nor- 
folk k  Western  liailway  Company  here,  up- 
on grounds  of  public  policy. 

State  X.  Reed,  76  Miss.  211,  43  L.  R.  A. 
134,  24  So.  308;  Kalamaaoo  Hack  A  But  Co. 
V.  Soolaina,  84  Mich.  194,  10  L.  R,  A.  810, 
47  N.  W.  667;  Montana  Union  R.  Co.  v. 
Langloii,  0  Mont,  419,  6  L.  R.  A.  763,  24 
Pac.  209;  Cravens  v.  Rodgera,  101  Mo.  247, 
14  S.  W.  106;  llaConnell  v.  Pediqo,  92  Ky. 
463,  18  S.  W.  16;  /ndtanopolis  Union  R.  Oo. 
V.  Dohn,  163  lad.  10,  46  L.  R.  A.  427,  53  N. 
E.  037. 

It  is  against  public  policy  to  permit  a 
railway  oompaoy  to  grant  special  privileges 
and  inununities,  sucb  action  tending  to  re- 
strict competition,  create  monopoly,  and 
enhance  the  charges  whioh  the  public  have 
to  pay. 

At  the  time  the  Virgins*  rt&tute  was  first 
enacted,  in  1807,  the  English  decisions  in 
reference  to  t^e  English  railway  and  traffic 
act  were  not  in  harmony,  if,  indeed,  they 
could  be  reconciled  eveo  now. 

Uarriott  y.  London  £  3.  W.  R.  Co.  1  C.  B. 
N.  S.  409. 

If  the  English  courts  vary  their  construc- 
tion of  a  statute  which  is  common  to  the 
two  countries,  we  do  not  bold  ourselves 
bound  to  fiuctuate  with  them. 

Catticart  v.  Robinson,  6  Pet.  264,  6  L.  ed. 


J.,  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  by  the  Old 
Dominion  Baggage  Transfer  Company  alleg- 
ing that  it  was  engaged  at  Lynchburg  in  tJie 
baggage  transfer  busineas ;  that  the  Lyncb- 
burg  Baggage  Transfer  Company  was  en- 
gHged  in  a  rival  businees  at  tae  same  place, 
and  that  complaiDant  and  its  rival  had  both 
theretofore  '  been  allowed  to  enter  the 
grounds  of  the  appellant  attached  to  the 
Union  station,  far  the  purpose  of  soliciting 
baggage  from  persons  alighting  from  the 
trains  at  that  point.  That  the  appellant 
had  since  leased  to  its  rival,  the  Lynchburg 
Baggage  Transfer  Company  the  right  to  so- 
licit incoming  baggage  at  the  said  staUon, 
and  had  refused  to  allow  complainant  to  en- 
joy the  same  privilege;  that,  in  consequence 
of  being  excluded  by  appellant  from  its  sta- 
tion premises,  the  private  business  of  com- 
plainant had  been  practically  destroyed. 

The  prayer  of  the  bill  is  that  t^e  Norfolk 
&  Western  Railway  Company  may  be  re- 
strained  from  giving,  and  Uie  Lynchburg 
Transfer  Company  from  receiving,  the  undue 
preferenoe  and  advantage  oomplained  of,  and 
that  the  appellant  may  be  required  to  fur- 
nish appellee  the  aam»  or  equally  a*  good 
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Trajufer  Compuif  in  the  atrnduct  of  ita  busi- 

From  %  d«cre«  gruiting  tlie  relief  ssked 
by  appellee  thU  Kppe&l  hui  been  Uiken. 

There  is  no  alle^tion  in  the  bill  that  ap- 
pellee has  been  prevented  or  hindered,  in 
•.nj  way,  trmo  delivering  dt  receiving  bag- 
gage at  the  itatioD,  for  uie  traveling  public 
employed  by  it  for  that  purpose,  or  that  the 
traveling  public  haa,  in  any  way,  been  in- 
convenienoed  or  interfered  irith  R.t  the  sta- 
tion in  the  delivery  or  removal  of  bagRoge 
for  which  appellee  held  checki  or  orderB. 
The  sole  ground  of  complaint  is  that  appellee 
haj  been  denied,  by  appellant,  the  privilege 
of  using  its  station  for  the  purpose  of  aoliC' 
itiug  the  delivery  of  baggage  irom  persona 
arriving  upon  ita  trains.  The  question  pre- 
ientcd  involves  the  construction  of  }  3  of  an 
act  to  reflate  carriers,  approved  March  3, 
1SS2,  which  appellee  insiets  i*  violated  by 
the  refusal  of  appellant  to  allow  it  the  same 
rights  in  the  matter  ol  soliciting  baggage 
that  are  extended  to  the  Lynchburg  Transfer 
Company.  That  act  is  in  the  following 
words:  "It  shall  be  unlawful  for  any  oom- 
mon  carrier  subjpct  to  the  prtivisions  of  this 
act  to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  particu- 
lar ])erBon,  company,  firm,  corporation,  or  lo- 
cality, or  any  particular  description  of  traf- 
fic ill  any  respect  whatsoever,  or  to  subject 
any  particular  person,  oompajiy,  ftrm,  corpo- 
ration, or  locality,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantnge  in  any  respect 
whatsoever."     Acts  1891-2,  p.  09B. 

This  law  waa  originallv  passed  bv  the  lep- 
islature  in  1867  (Acts  1866-67,  p.  725),  and 
has  been  continuously  in  force  until  the 
present  time.  It  wns  taken  from,  snd  is  in 
the  words  of,  S  2  of  the  Engliah  railway  and 
canal  traffic  act  1854,  17  t  18  YicL  chap.  31. 
The  lej^islature  having  tnken  from  the  Eng- 
lish act  tlie  language  uxed  in  S  3  of  the  act 
approved  March  3,  1892,  adopted  therewith 
the  construction  placed  upon  that  language 
by  the  Enclish  courts.  In  Doivirlt  v.  Bu- 
chanan. 3  Leigh,  370,  23  Am.  Dec.  280,  Carr, 
J.,  said:  "It  is  admitted  thnt  where  the 
construction  of  an  English  statute  haa  been 
settled  by  a  series  of  decisions,  and  our  leg- 
islature enacts  that  statute  tn  totidem  cer- 
hia,  the  construction  most  be  considered  at 
adopted  along  with  the  statute." 

In  Daiivilli:  v.  Pace.  25  Gratt.  1-9,  18  Am. 
Bep.  Otl3,  Staples.  J.,  said:  "It  is  not  to  be 
supposed  that  the  legislature  incorporated 
Into  our  laws  an  important  statute  of  an- 
other state  in  ignorance  of  the  interpretation 
given  to  it  by  the  courts  of  that  state.  It 
must  be  presumed,  rather,  that  the  legisla^ 
ture.  in  adopting  the  precise  phraseology,  in- 
tended to  adopt  along  with  it  the  interprets^ 
tion  also." 

In  ilangua  v.  MrClelland.  93  Va.  7B6,  22 
B.  E.  364,  Keith,  P..  said:  "It  is  a  familiar 
rule  of  construction  that  where  a  statute 
has  been  construed  by  the  courts,  and  is 
then  re-enacted  by  the  legislature,  the  con- 
struction given  to  it  la  presumed  to  be  sano- 
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tioned  by  Uie  legislature,  and  thencefort])  l» 
cornea  obligatory  upon  the  courts." 

This  rule  of  construction  has  been  applied 
by  the  sU'prenie  court  to  the  same  aectioo  <d 
the  English  traffic  act,  now  under  considera- 
tion, from  which  was  also  taken  the  3d  we- 
Uou  of  the  Intarstate  Commeroe  Act. 

In  laterttnte  Commerce  Comniuatoa  f. 
Baltimore  d  O.  E.  Co.  145  U.  S-  203.  3S  L 
ed.  699,  4  Inters.  Com.  Itep.  92,  12  Sup.  Ct 
Rep.  844,  Mr.  Justice  Brown  said :  "But,  so 
far  as  relates  to  the  question  of  'undue  pref- 
erence,' it  may  be  presumed  that  Congtesi, 
in  adopting  the  language  of  the  English  act, 
had  in  mind  the  constructions  given  to  thee* 
words  by  the  English  courts,  and  intended  to 
incorporate  them  into  the  statute." 

In  view  of  this  settled  rule  of  construc- 
tion, we  must  look  to  tiie  interpretatioa 
which  had  been  put  upon  the  English  act  by 
the  EngliA  oourts  at  the  time  of  its  adop- 
tion by  the  l^slature  in  1867,  and  In 
guided  by  thoae  decieions  in  interpreting  the 
legislation  in  question. 

In  the  early  English  case  of  Barker  v. 
MidUuid    R.  Co.   (1856}    18    C.    R.    46,   the 

flaintiff  sued  the  railway  company  for  re- 
using to  permit  him  to  drive  on  its  station 
premises  with  his  omnibus  for  the  purpost 
of  taking  persons  to  the  station  and  bring- 
ing others  away-  All  of  the  judges  deliv- 
ered opinions  holding  that  the  case  was  not 
within  the  English  traffic  act  1854,  17  &  IS 
Vict.,  saying  tliat  it  would  be  extraordinary 
if  any  such  right  existed  in  one  to  whom  the 
company  owed  no  direct  duty.  That  the 
plaintiff  was  not  a  person  wishing  to  trsvd 
by  the  railway,  or  to  send  goods  by  it,  but 
a  person  who  carries  to  and  troni  the  rail- 
way persons  who  are  desirous  of  usii^,  or 
who  have  used,  the  railway.  That  the  actiwi 
had  neither  principle  nor  any  color  of  au. 
thority  to  sustain  it. 

in  the  case  of  Bcadell  v.  Eastern  Counliei 
R.  Co.  (1857)  2  C.  B.  N.  S.  509.  the  railway 
company  had  agreed  with  a  cab  proprietor, 
in  consideration  of  his  paying  £000  per  an- 
num, to  allow  him  the  exclusive  privilege 
of  plying  for  hire  with  flys  within  the  sta- 
tion. Another  cai  proprietor  soujjht  an  in- 
junction against  the  railway  company  under 
the  English  trailic  act,  but  as  he  failed  to 
allege  or  prove  inconvenience  to  the  public 
arising  from  the  arrangement,  and  showml 
only  private  damages,  an  injunction  was  re- 
fuged, Williams.  J.,  saying;  "The  affidavits 
upon  which  this  motion  is  founded  do  not 
show  that  the  agreement  with  Clark  is  not 
highly  beneScial  to  the  public  as  well  as  to 
the  company.  And  It  has  been  expressly  laid 
down,  in  a  case  which  has  not  b«*n  cit«d — 
Be  Barrett,  1  C.  B.  N.  S.  423,— that  the  stat- 


in the  case  of  fainfer  v.  Londott.  B.  A  H. 
0.  It.  Co.  { 1857)  2  C.  B.  N.  8.  702,  the  rail- 
way company  had  granted  exclusive  permis- 
sion to  a  limited  number  of  fly_  proprietors 
to  ply  for  hire  within  the  station.  One  of 
the  fly  proprietors,  wto  had  been  excluded 
from  participation  in  the  arrangement. 
■ou^t  an  injnnctioD  agalnat  the  eompany, 
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under  tha  Engliih  traffic  act,  irbich  wu  re- 
fused, CreaweTl,  J.,  sa.j'ing:  "I  uu  of  opin- 
ion that  no  ground  in  presented  to  juatif; 
the  interference  of  the  court.  Before  ne  put 
the  powers  of  the  act  in  motion  ne  nuat  be 
■atisSed  that  there  is  some  substantial  in- 
JU17  or  inconvenience  to  the  public,  and  that 
the  complaint  is  bona  fide  made  on  behalf 
of  the  public."  Williams,  J.,  Mid:  "The 
oomplaiut  must  oome  from  those  who  use  tiie 
railway." 

These  cases  had  all  been  decided  some 
years  before  the  adoption  of  the  English  act 
by  the  legislature  id  1807,  The  construction 
put  by  them  upon  the  act  has  since  been  re- 
peatedly approved  by  the  English  courts. 
In  the  reoeut  case  of  Perth  Oeneral  Station 
Committee  v.  Itoas  [1897]  A.  C.  479,  it  was 
held  that  a  railway  oompany  owning  a  ho- 
tel of  their  own  within  the  HmiU  of  the  sta- 
tion may  qualify  their  permission  to  other 
hotel  proprietors  and  iheir  aerrsnts  te  have 
free  access  to  the  platform  with  the  condi- 
tion that  on  those  occasions  no  hotel  serv- 
ant should  wear  a  distinctive  badge  or  Itv- 


when  not  using  or  desirous  of  using  the  rail- 
way, entitled  as  of  right,  by  himself  or  his 


servants,  to  enter  the  station  T  Or,  to  put 
the  question  in  simpler  form,  are  the  appel- 
lants entitled  to  exclude  all  persons  other 
than  those  who  use  or  are  deairoua  of  using 
the  railway!  ...  lb  seems  to  me  that 
the  question  of  law  was  decided,  and  de- 
cided rightly,  forty  years  ago  by  the  court 
of  common  pleas  in  the  case  of  Barker  v. 
UidUmd  Jt.  Co.  18  C.  B.  40."  Thus,  as  lale 
as  18B7  the  construction  put  upon  the  Eng- 
lish act  in  18SG  is  adhered  to  and  approved. 

Treating  this  construction  as  incorporat- 
ed into  !  3  of  the  act  of  1802,  when  that  act 
was  adopted  by  the  legislature  in  18UT,  it  ia 
obvious  that  the  position  taken  by  appellee 
cannot  be  maintained. 

Inasmuch  as  the  construction  put  upon 
the  statute  in  question  by  the  English  courts, 
prior  to  our  adoption  of  it,  is  conclusive  of 
the  ease  at  bar,  we  have  deemed  it  unnec- 
essary to  cite  numerous  decisions  of  the 
Americaji  courts  placing  the  aane  construc- 
tion upon  atatulea  similar  to  our  own. 

For  these  reasons  the  decree  appealed 
from  mvat  fie  revarsed,  and  this  court  will 
enter  such  order  as  the  lower  court  ought  to 
have  entered  dismissing  appellee's  bill  with 
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City  Council  of  GREENVILLE,  B«»pt^ 
Roy  KEUMI8,  ±ppt. 
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X,  A  Biaalelp^  ordtnanee  mabliiK  It 
KM  ollenae  to  permit  ssmloK  In  the  place 
or  house  of  as;  person  Is  Dot  Uivalld  because 
tbe  stats  bad  enacted  a  statate  wbleh  pro- 
hibited lucb  acts  m  public  places. 

3.  A  prIiKte  rofim  In  a  botel,  rented  b^ 
the  occupant,  li  his  "plnce"  or  his  "house,'" 
within  the  mesnlns  of  an  ardlnsnoa  oiaklag 
It  unlawful  to  permit  earning  In  anr  parsoo's 
Inclonire,  place,  or  bouse. 

S,  A  flne  at  fnO  for  vlolstlng  an  ordlDsnce 
prohibiting  gaming  does  not  eonstltuCe  an 
arrui  of  law  on  lbs  grauad  that  It  la  eiresalva 
and  UDjuat,  where  It  la  wllbln  tbe  limits  pra- 
•erlbed  bj  the  eltj  cbarter  and  ordinance. 

{August  7.  1900.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Grsenvllle  County  dismissing  an  appeal  from 
a  judgment  of  tbe  Mayor  of  Greenville  im- 
posing a  line  upon  defendant  for  violating 
an   ordinance   Sfainst   gambling.     Affrmed. 

The  grounds  of  the  defendants  appeal  are 
aa  follows: 

"{I)  That  his  honor  erred  In  confirming 
the  decision  of  the  mayor  in  finding  the  de- 
fendant guilty,  when  there  was  no  testimony 


NOTI.- 


muolelpal  regnlatloa  of  gambling 


Karatendlek    (T.a.)   39  L.  R.  A.  on  page  G2B. 

For  Injunction  to  restrain  gambling,  see  Peo- 
ple  e»   ml.    L'Abba   v.    Lake   County    DIst.    Ct. 
(Colo.)  40  L.  R.  A.  860. 
SO  L.R.A. 


to  ahow  that  the  alleged  gaming  took  place 
in  a  house,  place,  or  incloaure  belonging  to 
defendant,  or  in  a  place  used  for  gaming,  or 
that  there  was  any  evidence  of  any  gaming 
on  the  day  of  arrest,  when  defendant  had 
no  notice  of  the  charge  that  gaming  had  tak- 
en pisce  on  another  day.  (2)  Uis  honor 
erred  in  confirming  the  finding  of  the  mayor 
in  finding  the  defendant  guilty  of  keeping  a 
gaming  houae,  when  the  testimony,  even  if 
competent,  showed  no  more  than  that  de- 
fendant had  engaged  in  a  single  game  of 
cards,  which  did  not  constitute  the  offense 
charged.  (3)  His  honor  erred  in  confirm- 
ing the  judgment  of  the  mayor,  when  ha 
should  have  held  that  the  maximum  fine  al- 
lowed by  ordinance  was  in  this  case  ezcesaive 
and  unjust.  (4)  His  honor  erred  in  con- 
firming the  decision  and  judgment  of  the 
mayor,  when  he  should  have  held  that  as  de- 
fendant was  not  guilty  of  the  charge  under 
the  laws  of  South  Carolina,  which  laws  have 
defined  gaming  houses,  and  defendant  not 
being  the  keeper  of  a  public  house  as  defined 
by  the  said  laws  of  the  state,  defendant  could 
not  be  guilty  under  an  ordinance  which  en- 
larges the  oSense  beyond  the  limit  set  by  the 
legislature.  (6)  Because  his  honor  erred 
in  holding  that  thecityordinanceunderwhich 
the  defendant  was  convicted  was  constitu- 
tional and  valid,  and  that  the  mayor  had  ju- 
riadletion  of  an  offense  created  by  said  ordin- 
ance, when  his  honor  should  have  held  that 
the  ordinance  was  void,  inoperative,  and  un- 
constitutional and  the  mayor  had  no  juris- 
diction of  the  offense  created  thereby;  and 
his  honor  should  have  held  that  when  the  law 
of  gaming  Is  defined,  and  the  puniahment  pre- 
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■cribed,  by  the  laws  of  tha  state,  a  municipal 
corporation  ii  not  authorized  to  suppress 
any  ^miiig  not  prohibited  by  skid  state  laws, 
but  it  is  confined  to  the  use  of  such  means 
as  may  he  within  its  power  to  enforce  with- 
in its  limits  the  law  as  deflned  and  specifical- 
ly laid  down  by  the  legislature." 

Ur.  WilUam  G.  Sirrine,  for  appellant: 

The  ordinance  is  unoonfltitutimal  and  in- 
valid because  it  enlarges  the  offense  of  keep- 
ing a  gaming  house  as  already  defined  by  the 
law  of  the  state. 

The  defendant  could  Dot  haTe  been  con- 
victed under  the  statute. 

A  statuta  imposing  a  penalty  must  be 
Strictly  conatrued. 

Holman  v.  Frost,  26  8.  C.  290,  2  8.  E.  10; 
OutArie  t.  FUk,  3  Barn.  AC.  183;  Oearfosa 
V.  Slate.  42  Md.  403. 

Since  all  of  the  powera  of  a  corporation 
are  derived  from  the  law  and  its  charter,  it 
is  evident  that  no  ordinance  or  by-law  of  a 
corporation  can  enlarge,  diminish,  or  vary 
its  powers. 

Dill.  Mun,  Corp.  i  317;  Cooley,  Const. 
Lim.  p.  221,  *  1S8;  Slate  «»  ret.  Setae  v. 
Columbia,  6  Rich.  L.  404;  Zylttra  v.  Charles- 
ton, 1  Bay,  3B3 ;  Sew  York  t.  Sichola,  i 
Hill,  209;  Golline  v.  Hatch,  18  Ohio,  623,  61 
Am.  Dec.  iSB;  tievtoa  v.  Belger,  143  Mass. 
669,  ION.  E.404;  Havanntih  v.Hiuaey,  21Ga. 
iO;  Mount  Pleamnt  v.  Breeze,  II  Iowa,  3911; 
JCe  Lee  Tong,  9  Sawy.  333,  18  Fed.  Rep.  Z53. 

When  the  general  law  of  ttio  state  has  de- 
fined the  crime  of  gambling  and  keeping  a 
gambling  house,  and  prescribed  the  punish- 
ment therefor,  the  power  of  the  court  to  sup- 
prcBB  must  be  exercised  within  those  limits. 

The  power  to  make  ordinances  must  not 
only  be  exercised  strictly  within  the  limits 
of  the  charter,  but  in  perfect  subordination  to 
the  Conetitution  and  general  law  of  the  land, 
and  the  rights  dependent  thereon. 

IT  Am.  &  Eng.  Enc  Law,  p.  251. 

Even  if  the  ordinance  is  valid  the  defend- 
ant is  not  guilty  of  the  ofTenee  charged. 

The  ordinance  provides  that  it  shall  ba  un- 
lawful to  "permit  bis,  her,  or  their  enclosure 
or  placfi  W  bouse  to  be  used  as  a  place  for 
gaming. 

6  Am.  k  Eng.  Enc.  Law,  p.  S3B;  IS  Am.  & 
Eng.  Enc.  Law,  p.  462;  United  States  t. 
Bevans,  3  Wheat.  336,  4  L.  ed.  404;  Com.  v. 
Jonee,  142  Mass.  673,  8  N.  E.  603;  Botes  t. 
Fenwiek,  43  L.  J.  M.  C.  N.  S.  107;  Coleman 
V.  Blate,  20  Ala.  51;  Cook  v.  Humber,  11  C. 
B.  N.  8.  33. 

Mr.  B.  A.  MorgaB,  for  reapondent: 

As  in  case  of  other  crimres  of  like  nature, 
the  offense  of  keeping  a  gaming  house  may 
ba  inferred  from  other  facts  proved,  without 
being  itself  astablisbed  by  the  testimony  of 
witnesses. 

8  Am.  &  Eng.  Enc.  Law,  p.  lOSI,  subd.  6. 

Whether  the  fact  that  defendant  per- 
mitted a  ^me  of  card*  to  be  gambled  upon 
but  once  in  bis  house  is  aufflcient  evidence 
to  support  an  indictment  for  keeping  a  gam- 
ing house  is  a  question  for  the  jury. 

8  Am.  ft  Eng.  Enc.  L«w,  p.  1092,  note. 

The  room  or  suite  of  rooma  occupied  by 
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each  lodger  or  family  constitutes,  of  itself, 
the  dwelling  houae  of  such  lodger  or  family. 

2  Bishop,  Crim.  Law,  |  108;  State  v. 
M'Doviell,  bud.  L.  347. 

The  state  and  the  city  each  has  distinct 
and  separate  jurisdiction  of,  and  powers  over, 
the  same  act  violating  both  the  state  and 
the  citj  law,  and  the  city  may  punish  an 
act  though  not  in  violation  of  the  state  law. 

Anderaon  v.  O'DonTtell,  29  S.  C.  368,  1  L. 
R.  A.  632,  7  S.  E.  523 ;  Em  parte  Schmidt,  24 
B.  C  363. 

Under  the  police  power  of  lie  state  the  leg- 
islature oou1d  enact  a  law  making  the  act 
at  bar  an  offense  against  the  state. 

Assuming  that  the  legislature  had  tht 
power  to  pass  tbe  ordinance,  there  can  be  no 
doubt  that  it  had  the  right  to  delegate  that 
power  to  t^e  municipal  authoritiee  as  the 
governmental  agent  of  the  state  within  the 
corporate  limits  of  the  town. 

Summerville  v.  PiesaUy.  33  S.C.  56,8  L.R 
A.854,  11  S.E.  345;  1  Dill.Mun.  Corp.  3ded. 
S  144;  Earrison  x.  Baltimore,  1  Gill,  264; 
State  ear  rel.  Burton  t.  Williams,  II  S.C.290. 

A  tingle  act  is  a  violation  of  the  law. 

State  V.  Cassety,  1  Rich.  L.  91 ;  Slate  t. 
Jfooty,  3  Hill,  L-  187. 

MoItot,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  tried  and  convicted  be- 
fore the  mayor's  court  for  the  city  of  Green- 
ville for  a  violation  of  one  of  the  ordinances 
of  said  city,  and  sentenced  to  pay  a  Gne  of 
$50,  or  be  imprisoned  for  the  tena  of  thirty 
days.  He  paid  the  fine  under  protest,  and 
gave  notice  of  appeal  to  the  circuit  court,— 
upon  what  grounds  does  not  appear  in  the 
"case."  That  appeal  was  beard  by  hii 
honor.  Judge  Watts,  who  passed  the  follow- 
ing order  dismissing  the  appeal:  "Hia 
above-stated  case  came  up  before  me  for  hear- 
ing upon  appeal  from  the  mayor's  court  of 
the  city  of  Greenville  upon  exceptions  stated, 
matter  written  and  oral ;  the  oral  being  as  to 
matters  jurisdictional.  Upon  hearing  said 
case  upon  said  appeal,  aod  after  the  argu- 
ment of  appellant's  counsel,  it  is  ordered 
that  the  exceptions  or  grounds  of  appeal  be 
overruled,  the  appeal  dismissed,  and  the 
judgment  ot  the  court  below  oonfirmed." 
From  this  order  the  defendant  has  appealed 
to  this  court  upon  the  several  grounds  set 
out  in  the  record,  which  will  be  incor|K>rated 
by  the  reporter  in  his  report  of  this  case. 
So  far  as  Uiese  grounds  raise  any  question  of 
fact,  tiey  may  be  passed  by  with  the  simple 
remark  that  this  court  has  no  jurisdictira 
to  review  decisions  of  queetJons  of  fact  in 
such  a  case  as  this.  We  do  not,  therefore, 
propose  to  consider  these  grounds  seriatim, 
but  will  confine  our  attention  to  the  ques- 
tions discussed  in  the  argument  of  counsel 
for  appellant. 

The  first  point  made  is  thus  stated  in  the 
argument  for  appellant:  "The  ordinance  is 
tmconstitutional  and  invalid  because  It  en- 
larges the  offense  of  keeping  a  gaming  house 
as  already  defined  by  the  law  of  the  state." 
The  first  remark  we  bare  to  make  in  regard 
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to  this  point  u  that  it  seema  to  have  been 
made  under  a  miaappTeheiisioii  of  the  true 
VAture  of  the  case.  It  nsaumes  that  the  of- 
fenBe  with  which  appellant  was  charged,  and 
of  which  he  was  convicted,  was  "keeping  a 
gaming  houBe,"  whereas  the  "case"  shows 
that  "the  charge  upon  which  defendant  was 
tried  waa  permitting  hie  place,  houec,  or 
room  to  be  used  aa  a  place  for  gaming  with 
cards  for  money  or  other  atakes,"  in  viola- 
tion of  one  of  the  ordinances  of  the  cit;,  aet 
out  in  the  "caae,"  the  terms  of  which  will 
hereinafter  be  more  particular  If  referred  to. 
And  the  maTor,  in  hia  return,  which  ia  aet 
«ut  in  the  "case,"  states  the  offense  charged 
in  the  aarae  language.  The  mayor  nowhere 
■ajs  what  he  is  quoted  bj  counsel  for  appel- 
lant as  sajingi—tbat  the  charge  waa  "for 
keeping  a  gambling  houae."  So  that  the 
first  point  made  bj  appellant  cannot,  for  this 
reason,  be  auBtained.  But  as  we  understand 
from  the  argument  that  the  real  ground 
taJien  by  appellant  is  that  inasmuch  as  the 
■tate  has,  b^  {  391  of  the  Criminal  Statutes, 
undertaken  to  legislate  upon  the  subject  of 
Saming,  and  after  making  it  a  penal  ofTenae 
for  any  person  to  play  "at  any  tavern,  inn, 
•tore  for  the  retailing  of  spirituous  liquors, 
«r  in  aay  bouse  useaas  a  place  of  gaming, 
or  in  any  bam,  kitchen,  stable,  or  other  out- 
'  bouse,  or  in  any  street,  highway,  open  wood, 
racefleld,   or   open   place,   at   any   game   or 

rmes  with  cards  or  dice,"  etc.,  and  making 
the  duty  of  any  trial  justice  (now  magis- 
trate) to  prosecute  such  offenderi,  also  made 
it  his  duty  to  prosecute  "the  keeper  or  keep- 
«rB  of  taverns,  inns,  atores  for  Uie  retaUing 
«f  spirituous  Uquors,  public  places,  or  houses 
oied  as  a  place  for  gaming  or  other  public 
liouse,"  and  declared  "that  every  person  so 
keeping  such  tavern,  inn,  retail  store,  public 
bouae,  or  house  used  as  a  place  for  gaming, 
or  such  other  public  house,"  shall,  upon  con- 
viction, be  imprisoned,  etc.,  showing  that  the 
offenses  thus  denounced  must  be  committed 
in  some  public  place,  it  is  not  competent  for 
tha  municipal  corporation  of  the  city  of 
Oreenville  to  pass  an  ordinajioe  going  be- 
jvnd  tbia,  and  making  it  a  penal  offense  for 
a  person  to  permit  his  private  room  in  the 
■city  of  Greenville  to  be  used  as  a  place  for 
^nring.  In  the  flrst  place,  it  may  be  ques- 
tioned whether  the  statute  referred  to  is  con- 
fined to  those  who  have  done  any  of  the  acta 
therein  forbidden  in  a  public  place.  Cer- 
teinly  the  acts  denounced  as  criminal  offenses 
in  the  succeeding  sectiMi  (392)  are  not  con- 
fined to  those  done  in  some  public  place.  But, 
waiving  this,  we  think  that,  even  if  the  crim- 
-inal  statutes  referred  to  can  be  so  construed 
ma  to  relate  only  to  acts  done  in  some  public 
place,  still  there  is  no  reason  why  this  alone 
csui  be  regarded  aa  sufBcient  to  prevent  the 
-municipat  corporation  of  the  city  of  Green- 
-rille  from  passing  the  ordinance  under  which 
wppellant  has  been  convicted.  It  is  quite 
true  that  a  municipal  oorporation  derives 
«11  of  ita  powers  from  ita  charter,  and  can 
■oxercise  no  power  which  is  not  therein 
panted,  either  expressly  or  by  necessary  im- 
plication. But  by  Uie  act  to  charter  the  dty 
40X..B.  A. 


of  Greenville  ( Acta  1885 ;  19  SUt.  at  L.  10ft) 
the  city  council  of  Greenville  is  expressly 
vested  with  full  power  and  authority  to  pass 
all  such  ordinances  "as  shall  appear  to  them 
necessary  and  requisite  for  the  security,  wel- 
fare, and  convenience  of  said  city,  for  pre- 
serving health,  life,  and  property  therein, 
and  securing  the  peace  and  good  government 
of  the  same,  and  may  fix  and  impose  fines 
and  penalties  for  the  violation  thereof:  pro- 
vided, nevertheless,  that  ...  no  fins 
shall  exceed  the  sum  of  fifty  dollars,  or  im- 
prisonment extend  for  a  period  longer  than 
thirty  days,  or  either,  or  both,  tor  the  samB 
offense."  In  pursuance  of  this  autliority  tb* 
city  council  passed  the  ordinance  here  in 
question,  entiUed  "An  Ordinance  to  Prevent 
the  Pernicious  Practice  of,  and  Engaging  in, 
Gajaing  for  Money  within  the  City  of  Green- 
ville, S.  C,"  one  of  the  provisions  of  which 
is  that  "it  shall  not  bo  lawful  for  any  per- 
son or  persons  to  .  .  .  permit  hia,  her, 
or  their  enclosure  or  place  or  house  to  be 
used  as  a  place  for  gaming  with  carda 
.  .  .  for  money  or  other  stake;"  and  the 
punishment  to  be  imposed  for  such  offense  is 
a  fine  not  exceeding  £50,  or  imprisonment  for 
not  more  than  thirty  days. 

It  was  admitted  at  the  trial  that  the  room 
in  which  the  offense  was  alleged  to  have  been 
committed  wa«  occupied  by  the  defendant;  it 
being  a  furnished  room  in  the  buildii^ 
known  aa  the  "Central  Hotel,"  rented  by  de- 
fendant. There  was  testimony  tending  to 
show  that  when  the  sergeant  of  police  en- 
tered the  room  he  found  the  defendant  sit- 
ting at.  the  head  of  the  table,  on  which  there 
were  three  packs  of  cards,  and  a  pack  ol 
poker  chipa  near  the  defendant,  and  in  a 
bureau  drawer  the  sergeant  found  a  quan- 
tity of  poker  chips.  On  the  right  of  the  de- 
fendant two  other  persons  were  aitting,  on* 
of  whom  had  money  in  his  hands.  There  waa 
also  testimony  that  on  a  previoua  occasion 
peraons  were  seen  playing  cards'in  that  room, 
for  money,  in  the  presence  of  the  defendant. 
The  contention  on  the  part  of  the  appellant 
is  that  this  waa  a  private  room  occupied  by 
defendant,  and  that,  inasmuch  as  the  law- 
making power  of  the  state  had  not  seen  fit 
to  make  it  a  criminal  offense  for  a  person  to 
permit  his  private  room  to  be  used  as  a  plac* 
for  gaming  with  cards  for  money,  the  city 
council  had  no  authority  to  do  so.  Grant- 
ing, for  the  sake  of  argument  only,  that  tha 
l^islatura  has  not  seen  fit  to  make  it  a  crim- 
inal offense  for  a  person  to  permit  his  room 
in  a  huildine  formerly  used  as  a  hotel,  which 
he  rents  and  occupies,  to  be  used  aa  a  placa 
for  gaming  with  cards,  we  see  no  reason. 
whatever  why  that  should  operate  aa  a  pro- 
hibition to  the  city  countnl  from  passing  such 
an  ordinance  aa  that  here  in  question.  Com- 
mon experience  shows  that  city  oorporationa 
find  it  necessary,  for  the  peace  and  good  or- 
der of  the  city,  to  forbid  the  doins  of  many 
acta,  under  penalty,  as  to  which  the  legisla- 
ture has  not  found  it  necessary  to  legielate. 
The  ordinance  is  certainly  not  in  conflict 
with  any  act  of  the  legislature.  The  stat* 
legislation  upon  the  subject,  even  U  cob- 
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■trued  *a  contended  tor  bj  appelluit,  knd  tb« 
nunicipaJ  legislation  here  in  queation,  can 
both  etaud  together,  utd  there  is  no  conflict 
whatever.  The  utmaat  that  can  be  said  is 
that  the  municipal  corporation,  under  the  au- 
thority vested  in  it  by  iti  charter,  has  seen 
fit  to  make  an  act  done  within  the  corporate 
limits  a  crioriital  offense,  which  the  legisla- 
ture has  not  seen  fit  to  oonstitute  ■u<Si  an 
offense.  Indeed,  it  i«  well  settled  in  thU 
■tate,  at  least,  that  the  same  act  may  b«  made 
an  offense  both  against  the  state  and  the 
municipal  Ian.  As  that  great  jurist,  Judge 
Cooiej,  expresses  it  in  bis  work  on  Constitu- 
tional Limit&tiona,  at  page  IBQ  of  the  sec- 
ond edition:  "Indeed,  the  same  act  may 
ooDBtitute  an  offense  both  against  the  state 
and  the  municipal  corporation,  and  both 
may  punish  it  without  violation  of  any  eon- 
■titutioual  principle"  And  in  a  note  he  says, 
"Such  is  tne  dear  weight  of  authority, 
though  the  decisions  are  not  uniform,"  and 
proceeds  to  cite  the  cases.  In  one  of  the 
eases  which  he  dtet  (Eoger*  t.  Jone*,  1 
Wend.  201),  we  find  the  following  language, 
which  Is  so  appropriate  to  the  case  in  hand 
that  we  quote  it:  "If  the  legislature  have 
passed  a  law  regulating  as  to  certain  things 
in  a  city,  I  apprehend  the  corporation  are 
not  thereby  restricted  from  making  further 
T^ulations."  To  the  autboritiea  cited  by 
this  distinguished  author  we  may  add  the 
case  of  Croaa  v.  Norl\  Carolina,  132  U.  5. 
132,  33  L.  ed.  287,  10  Sup.  Ct  Rap.  47,  es- 
pecially at  page  139,  132  V.  S.  page  SSO,  33 
L.  ed.,  and  page  49,  10  Sup.  CL  Rep.  decided 
since  Judge  Cooley  wrote.  This  doctrine  has 
been  expressly  recognized  and  approved  in 
this  state  (see  filale  ea  ret.  Burton  v.  Wil- 
liams, 11  S.  C.  288,  and  the  cases  therein 
eited),  and  has  again  been  approved  in  the 
comparatively  recent  case  of  Aitdertoit  v. 
O'Donnetl,  2U  B.  C.  308,  369,  I  L.  R.  A.  dSS, 
037,  7  S.  K.  528,  GS9.  If  this  be  so,  then  it 
is  clear  that  even  though  the  legislature  may 
bave  passed  a  statute  in  reference  to  the  of- 
fense  against  the  state  of  gaming,  the  muni- 
cipal corporation  of  Greenville  is  not  thereby 
restricted  from  making  further  regulations 
upon  the  same  suhject,  which  of  oourse,  have 
no  operation  except  within  the  corporate 
limits  of  Greenville.  See  also  the  cases  ol 
Eeifembrittle  v.  Charleston,  2  McMull.  L. 
233;  Charleston  v.  AArens,  4  Strobh.  L.  241. 
The  case  of  State  ew  ret.  Beite  v.  Columbia, 
6  Rich.  L.  404,  cited  by  counsel  for  appellant, 
has  no  application  to  this  case.  There  tbe 
case  turned  upon  the  fact  that  the  town 
«ounciI  had  no  power,  under  its  charter,  to 
impose  a  forfeiture  as  a  penalty  for  a  viola- 
tion of  its  ordinances.  Here,  however,  the 
eity  council  of  Greenville  are  expressly  in- 
vested by  its  charter  with  the  power  to  pass 
■uch  ordinances  as  shall  appear  to  them 
«ssary  for  securing  tbe  peace  and  good 
«mraent  of  the  said  city;  and,  if  we  wei 
liberty  to  inquire  into  the  propriety  of  the 
means  which  they  saw  fit  to  adopt  to  sup- 
press the  pernicious  vice  of  gaming,  we 
would  be  inclined  to  agree  with  them  tliat 
In  order  to  effect  tha  laudatde  purpose  a. 
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very  efficient  means  would  be  tliat  whteb 
they  adopted,  for  il  persona  who  rent  tor- 
nished  rooms  for  lodging  in  a  city  lilce  Green- 
ville are  permitted,  with  impunity,  to  ue* 
their  rooms  as  places  for  gaming,  the  vie* 
would  flourish,  even  if  every  public  gaming 
house  in  the  city  were  entirely  suppressed. 
We  are  satisfied,  therefore,  that  appellant's 
first  position  cannot  be  sustained. 

The  second  point  made  by  counsel  for  ap- 
pellant is  thus  stated  in  his  argument: 
"Even  if  the  ordinance  is  valid,  the  defend- 
ant is  notguiltyof  the  offense  charged."  This 
point,  as  developed  by  tbe  argument,  seems 
to  rest,  first,  upon  the  theory  that  the  charge 
made  against  defendant  was  "keeping  a  gam- 
bling house,"  which,  as  we  have  ehown  above, 
was  not  the  charge  made  against  the  defend- 
ant, and  therefore  more  need  not  be  said  as 
to  that.  Tbe  real  ground,  however,  upoa 
which  this  second  point  made  by  appellant 
seems  to  rest,  is  that  the  room  which  it  it 
allt^ed  the  defendant  permitted  other  per- 
sons to  use  as  a  place  for  gaming  was  nei- 
ther bis  "incloBure"  nor  "place,"  nor  "house." 
and,  as  the  ordinance  used  those  terms  in  de- 
scribing tbe  offense  denounced,  be  could  not 
legally  be  convicted.  This  is  quite  technical, 
but  still  defendant  has  a  right  to  make  tli* 
point,  and  it  must  be  considered.  But  th» 
question  is  whether  the  point  is  well  takes. 
We  do  not  think  so,  for  two  reasons:  (1) 
The  room  which  defendant  rented  and  oc- 
cupied was  certunly  his  "place"  as  long  ae 
he  continued  to  occupy  it.  He  could  lawful- 
ly forbid  any  person  who  was  objectionahle 
to  him  from  entering  his  room  or  "place"  of 
abode.  Even  his  landlord  had  no  right  t» 
enter  upon  it  without  the  consent  of  the  ten- 
ant, except  under  inrcumstances  not  neces- 
sary to  be  stated  here.  It  was  hia  castle,  a» 
much  as  the  poor  man's  hut  in  the  wilder- 
ness. But  (2)  we  have  very  high  author!^ 
for  saying  that  the  room  was  his  ''houee." 
See  2  Bishop,  Crim.  Law,  if  107,  108.  And 
aa  was  said  by  O'Neall,  J.,  in  Btate  v.  Jf 'ilow- 
eil.  Dud.  L,  at  page  347,  in  speaking  <rf 
bawdy  houses:  "Without  concert  betwees 
defendants  occupying  different  rooms  for 
purposes  of  prostitution  in  a  lodging  housCr 
the  offenses  are  just  as  distinct  as  when  th^ 
occupy  different  bouses;  for,  in  the  caae  sup- 
posed, each  room  is  a  bawdy  house  and  its 
inmate  the  keeper."  The  second  point  can- 
not therefore  be  sastained. 

The  third  and  last  point  made  is  that  the 
fine  imposed  "was  excessive  and  unjust."  It 
certainly  was  within  the  limits  prescribed 
both  by  the  charter  and  the  ordinance,  and 
therefore  there  was  no  error  of  law  in  impo^ 
ing  a  fins  within  those  limits.  This  being 
so,  the  amount  of  the  fine  was  a  matter  ex- 
clusively within  the  discretion  of  the  mayor, 
and  in  his  return  he  gives  a  very  good  reason 
for  going  to  the  limit  of  the  law  in  this  in- 
stance, as  he  had  found  that  the  imposition 
of  a  smaller  fine  had  proved  to  be  indBea- 
cious  in  suppressing  the  evil. 

The  jitdgmmt  of  this  court  it  that  fhe  or- 
der or  judgment  of  tht  Oiroitit  Cotirt  *«  ff- 
/irmed. 


iLunois  C.  R.  Ca  T.  Boitthsbh  SsATixe  &  dmaxi  Co. 
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<i(H  TeDD.  nea.) 

1.     Tkc  meHnre  of  m  (wrrlep'B  Ilabllltr 

for  lAllure  to  deliver  promptly  lootli  wblcb 
It  bad  rtcelvefl  wllh  knowLedge  Oi«t  the  ihlp- 
per  had  contricled  ta  deliver  tbem  on  a 
■peclQed  data  or  forfeit  a  certain  lum  foi 
eacb  da^'s  delay  li  tbe  Iobp  auatalDed  by  tbe 
■bippei  under  the  penalty  elaoM  ot  Ui  con- 
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laaiBK.  IluKlnK  IlKbllltT  for  lOMi 
damage  to  Ibat  line  on  whJcb  It  shonld  occur, 
will  not  relieve  tbe  Initial  curler  from  lUbll- 
Ky  for  delay  on  anotber  line,  where  tbl«  wat 
eauaed  by  a  ncEllsent  mladlreetlon  In  tba 
waybill  made  oat  by  the  Initial  ourier. 

S.  Intercut  oa  tliB  aiiioiiBt  of  doianv^v 
TccoTered  agalnit  a  carder  tor  delay  In  de- 
HTerlQg  Kooda  will  not  b«  allowed. 

^  Tbe  casta  ot  «n  ftvpcal  moat  ba 
borne  by  tbe  KppellaBt.  wbera  he 
brought  tbe  wbole  case  to  tbe  aupreme  eoart 
for  review,  and  wai  unaiicceisfiil  aa  to  every- 
thing except  a  amall  Item  of  Intertet,  al- 
tlioutb  be  obtalaed  a  decision,  for  reversal  on 
account  of  tbat  Uem,  unleaa  a  remlttltni 
Aould  b«  iDtereil  therefor. 

(May  21, 1900.) 

ERROR  to  the  Circuit  Court  for  Madison 
County  to  review  «  judgment  in  fftvor  of 
Slalntiff  in  an  action  brought  to  recover 
amagea  for  loaa  alleged  to  have  occurred 
because  of  defendant's  failure  to  promptly 
deliver  property  placed  in  its  poaaeaaion  for 
transportation.     Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  C.  G.  Bond,  for  plaintiff  in  error: 

The  measure  of  damages  for  failure  to 
riiip  BJid  deliver  goods  at  the  place  of  des- 
tination witliin  a  reaBonable  time  is  the  de- 
preciation of  the  market  value  of  the  gondt 
«t  the  place  of  destination  between  the  data 
when  they  should  have  been,  and  when  they 
were  in  fact,  delivered. 

A'ost  TEnncssee,  V.  d  0.  R.  Co.  v.  Bole,  85 
Tenn.  89,  1  S.  W.  820;  Brie  Detpatoh  v. 
Johnson,  87  Tenn.  400,  11  S.  W.  441;  ifc- 
Donald  v.  UiialM  Timler  Co.  88  Tenn.  3B,  12 
B.  W.  420;  2  Rapalje  A  Mack's  Digest  of 
Railway  Law.  H  757,  758,  p.  287;  Hutchin- 
son, Carr.  9  770 

"The  law  refuses  to  take  into  consideration 
damages  remotely  resulting  from  a  breach 
of  a  carrier's  contract  or  oegleot  of  duty. 

3  BaptJje  4  Mack's  Digest  of  Railway 
Lftw.  1  7.  p.  873;  Hutchinson,  Carr.  f  773. 

If  notice  was  given  to  the  shipping  clerk 
of  tbe  railroad  that  it  was  a  penalty  con- 
traict,  this  would  not  bind  the  oompany  for 
tie  penalty  aod  what  the  consignee  might 


NoTB. — As  to  ffleann  of  carrier's  liability 
for  delay  In  delivery  ot  goods,  see  noln  to  Dunt. 
ley  T.  BoMon  &  H.  B.  Co.  (N.  H.)  S  L.  B.  A. 
«a  page  451 :  also  Baltimore  &  O.  B.  Co.  T. 
O'Donnell  (Oblo)  21  I..  B.  A.  IIT. 
ML.R.A. 


deduct  for  the  penalty.  The  notico  of  tiie 
penalty  must  be  full, — the  charaoter  of  the 
same,  and  when  delivery  is  to  be  niad& 

A  local  railroad  agent  haa  no  power  to 
make  a  special  agreonent  extending  the  lia- 
bility of  his  company  b^ond  its  own  line, 
unless  it  haa  been  expressly  conferred  upon 
him,  or  is  implied  from  the  course  of  busi- 

Hutchinson,  Carr.  j  1G2A;  Page  v.  Ohioa- 
go,  St.  F.  J/.  <£  O.  R.  Co.  7  S.  D.  297,  64  N. 
W.  137;  Q'ovm-  i  Baker  8eir,infi  Maoh.  Co. 
V.  MUaouri  P.  R.  Oo.  TO  Mo.  872,  35  Am.  R«p, 
444)  Burroughs  t.  Norwich  d  W.  R.  Co.  lOQ 
Mass.  28,  1  Am.  Rep.  78;  Hoffman  v.  Cum- 
berlMui  Valley  A.  Co.  86  Md.  391,  37  AtL 
214;  1  Wood,  Railroads,  !  S08;  4  Elliott, 
Raiiroadi,  |  1437. 

Mettri.  Hat*  ft  BtgniB,  for  defendant  in 

Where  carriers  unite  to  complete  a  line  of 
tranaportation,  and  receive  goods  for  one 
freight,  and  give  a  through  bill  of  lading, 
each  such  carrier  is  the  agent  of  all  tbe  oth- 
er»  to  accomplieli  tbe  carriage  and  delivery 
of  the  goods,  and  is  liable  for  any  damage  to 
them,  on  whatever  pU't  of  the  line  the  dam- 
age is  received, 

2  Rapalje  &  Maok's  Digest  of  Railway 
Law.  !  541,  p.  200;  Temu  A  P.  B.  Co.  y. 
Fort,  1  Tex.  App.  Cir.  Cas.  (White  &  W.), 
i  I2S2,  p.  722;  Barp  T.  The  Grand  Era,  I 
Woods,  184,  Fed.  Gas.  No.  6,084. 

The  peiwm  entitled  to  damages  for  sudi 
loss  or  injury  may  at  his  election  sue  either 
one  or  all  of  su<:^  linea, 

Oulf,  C.  rf  B.  F.  R.  Co.  V.  Golding.  3  Tex. 
App,  Civ.  Cas.  (Willson)  i  33,  p.  80;  Riea 
V.  Indianapolis  it  81.  L.  R.  Co.  3  Mo.  App. 
27 ;  2  Rapalje  t  Madc's  Digest  of  Railway 
Law,  !  545,  p.  203. 

Each  carrier  beoomes  the  agent  of  the  oth- 
ers to  carry  into  effect  the  transportation 
and  delivery  of  the  property. 

Missouri  P.  B.  Co.  t.  Tintt,  3S  Neb.  207. 
53  N.  W.  78. 

common  carrier  cannot  contract  against 
iwn  n«^1igpnoe  or  that  of  its  «ervanta. 
where  such  negligence  baa  in  any  degree  con- 
tributed to  such  loss. 

Witting  V,  j8(.  Louis  d  8.  F.  R.  Co.  101 
Mo.  831,  10  L.  R.  A.  602,  14  S.  W.  743; 
Michigan  S.  d  N,  I.  R.  Co.  v.  ffeofon.  37  Ind. 
448,  10  Am.  Rep.  89;  2  Rapalje  A  Mack's  Di- 
gest of  Railway  Jjiw,  i  455,  p.  173;  Mer- 
chants' Deai>atch  Transp.  Co.  v.  Itlnr^h  Bro*. 
86  Tenn.  302,  6  S.  W.  891 ;  Western  V.  Teleg.  • 
Co.  V.  Mun/ord,  87  Tenn.  190,  2  L.  R.  A.  601. 
10  S.  W.  318;  Louisville  &  ,V.  R.  Co.  v. 
y/ynn,  88  Tenn.  321,  14  S.  W.  311;  Louu- 
lilB  *  a.  R.  Co.  V.  Oilbert.  88  Tenn.  430,  7 
L.  R.  A.  102,  12  S.  W.  1018:  Marr  v.  West- 
em  O.  Teleg.  Co.  85  Tenn.  520,  3  S.  W.  490 : 
Louisville  d  W.  R.  Ca.  v.  Sotcell,  00  Tenn.  17, 
15  S.  W.  837 ;  Bird  t.  Southern  R.  Co.  M 
Tenn.  719,  42  S,  W.  461;  Coward  v.  Batt 
Tennessee,  7.  d  O.  R.  Co.  16  Lea,  225,  57 
Am.  Rep.  227. 

The  contract  of  the  Southern  Seating  ft 
Cabinet  Company  with  W.  A.  R.  Goodwin^, . 
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iMYe  the  pews  in  tlie  church  bj  iS»j  3,  189B, 
or  forfeit  810  a,  day  (or  every  day  they 
failed,  wa«  a  Talid  ftm  binding  contract  be- 
tween them,  and  in  law  regarded  as  liqui- 
dated damagea. 

Williama  v.  VaiiM,  9  S.  C.  N.  S.  344,  30 
Am.  Eep.  26,  and  note;  Coeklt  t.  Flach,  93 
U.  S.  344,  23  L.  ed.  949;  Wood's  Mayne, 
Damages,  203,  note. 

l^e  QUitraet  for  the  payment  of  the  for- 
feit or  peoaltj  beJiif;  gtwd  between  the  par- 
ties, tlie  oarner,  being  notified  that  it  was 
"a  penalty  contract"  at  the  time  of  the  da- 
Jivery  and  a«ceptanoe  of  the  gooda  for  Bhip- 
menl^  would  be  liable  for  the  damagea  sus- 
tained by  ita  negligence  and  delay  in  trana- 

Hutcfainson,  Carr.   9  772;  8  Wood,  Rail- 


St.  LouU,  I.  M.  A  8.  R.  Co.  y.  Mudford,  44 
Ark.  43B,  21  Am.  t  Eng.  R.  Cas.  139,  noU; 
Maatcrton  y.  Brooklyn,  7  Hill,  88,  42  Am. 

Dec,  38. 

When  goods  are  forwarded  by  the  carrier 
in  pursuance  of  a  oontract  of  sale  between 
the  consignor  and  the  consignee,  tlie  ecm- 
tract  price  furnishes  the  meaaure  of  damagea 
in  case  of  loss  or  delay. 

2  Am.  &  Ens.  Enc.  Law,  p.  907,  and  note; 
3  Sutherland,  Damagea,  p.  228;  Adant  E»p. 
Co.  V,  Egbert.  36  Pac.  360,  78  Am.  Dee.  382. 

Where  the  carrier  has  notice  of  the  spe- 
cial oiicumstances,  either  expressly  or  by  the 
nature  of  the  articles,  that  make  delay  or 
loss  of  particular  moment  to  the  conaif^ee, 
it  is  liuile  to  respond  in  damages  for  all  in- 
jury wbicli  it  may  reasonably  foresee  may 

Baltimore  ds  0,  B.  Co.  t,  Bumphr&y,  G9 
Hd.  390,  9  Am.  ft  Eng.  R.  Cas.  338,  note; 
Gulf,  C.  A  8.  F.  B.  Co.  T.  jr«rt«e,  2  Tex. 
App.  Civ.  Cas.  (Willson)  S  631,  p.  GG3.  18 
Am.  &  Eng.  R.  Cas.  B17,  note;  CunninghaTn 
T.  Chicago,  M.  d  St.  P.  B.  Co.  6  McCrary, 
466,  17  Fed.  Rep.  B82;  Miasoun  P.  R.  Co.  v. 
Stvin,  31  Kan.  385,  2  Pac.  D76;  Sorrit  r. 
Savannah,  P.  d  W.  B.  Co.  23  Fla.  182,  1  So. 
475. 

The  carrier's  duty  is  to  forward  freight 
without  delay  and  as  speedily  as  possible; 
and,  if  it  be  unneoeesarily  or  n^ligenUy  de- 
layed or  detained  by  it,  it  ts  liable  for  the 
loss  resulting  tbereby;  and  Uie  burden  of 
proof  is  on  the  carrier  to  account  for  unrea- 
sonable delay  in  transporting  the  goods. 

Lamont  v.  Vaahville  d  C.  B.  Co.  9  Heiek. 
68 ;  Taylor  Ufg.  Go.  t.  Hatcher,  3  L.  R.  A. 
S90.  and  nole,  30  Fed.  Rep.  440;  Nettlee  t. 
South  Cartilina  R.  Co.  7  Rich.  D.  190,  62  Am. 
Dec.  409:  4  Elliott,  Railroads,  H  1482, 
1483:  Michigan,  8.  &  V.  1.  R.  Co.  v.  Day, 
20  III.  373,  71  Am.  Dec.  278;  St.  Clair  v, 
Chicaiio.  B.  d  Q.  B.  Co.  80  Iowa,  304,  45  N, 
W.  670. 

Ckldwell,  J.,  delirered  the  opinion  of  tits 

liia  is  an  action  of  damages  by  a  shipper 
against  a  common  carrier.  On  the  2etti  of 
February,  1898,  the  Southern  Seating  It  Cab- 
inet Companr,  of  Jadcson,  Tennessee,  en- 
-BO  L.  R.  A. 


tered  into  a  contract  with  W.  A.  R.  Good- 
win, rector,  to  manufacture  and  put  up 
certain  pews  in  St.  John's  Episcopal  Church, 
at  Petersburg,  Virginia,  for  the  sum  of  $5'24. 
The  contract  contained  a  provision  that  tiM 
company  "shall  forfeit  tlO  per  day  for  every 
day  it  fails  to  have  pews  in  place  after  May 
6,  1893,"  but  that  provision  was  subsequent- 
ly BO  riianged  as  to  waive  Uie  forfeiture  if 
tiie  pews  riiould  arrive  at  Petersburg  by  ths 
3d  day  of  the  montii.  The  pews  were  manu- 
factured, and  by  the  contracting  company 
delivered  to  the  Illinois  Centr^  Railroad 
Company,  at  Jackson,  Tennessee,  on  the  20Ui 
of  April,  1898,  for  shipment  to  the  purcbss- 
er,  at  Petersburg,  Virginia.  The  represai- 
tative  of  the  manufacturing  and  sellii^ 
company  at  the  time  of  delivering  the  pews 
for  transportation  said  to  the  railway  agent; 
"1  wish  you  would  forward  this  car  sa  quidc 
as  you  can.  ITiis  is  a  penalty  eontracL" 
llie  railway  agent  expressed  assent  to  the 
request,  and  promptly  executed  a  bill  of  lad- 
ing, properly  stating  the  name  of  lie  con- 
signee and  the  destination  of  the  pews. 
Nevertheless  the  car  remained  in  Jackson 
two  days  after  the  issuance  of  the  bill  of  lad- 
ing, and,  when  it  left,  the  waybill,  through 
some  inexcusable  mistake  of  the  railway 
agent,  called  for  Parkersburg,  West  Virgin- 
ia, as  the  destination  of  the  pews.  The  car 
reached  the  latter  point  on  the  27  th  of 
April,  and  there  remained  until  the  13th  of 
IM.>y,  when  by  direction  of  the  defaulting 
carrier  it  was  started  to  Petersburg,  Virgin- 
ia, ite  true  destination,  where  it  arrived  na 
the  21st  of  May, — twenty-four  days  later 
than  it  would  probably  have  arrived  but  for 
the  misdirection  in  the  waybill,  and  eighteen 
days  after  the  contract  limit  for  arrival  of 


deduction  of  $180  from  the  contract  price, 
and  paid  only  the  balance  of  $344.  He  say* 
he  deducted  that  sum,  not  upon  the  men 
ground  that  he  hud  the  right  to  do  so  under 
the  forfeiture  clause  of  the  contract,  but  be- 
cause he  DOnsidered  it  "just  compensation* 
for  the  inconvenience  and  expense  resulting 
from  the  delay,  and  for  the  dama^  done  to 


damaged  condition,  and  after  he  bad  suf- 
fered the  inconvenience  and  expense  of  tbm 
delay,  without  that  deduction  from  the  ccm- 
trort  price.  In  Deoember,  1898,  the  South- 
ern Seating  ft  Cabinet  Company  commenced 
this  action  against  the  Dlinois  Central  BaiI- 
road  Company  before  a  justice  of  the  peace, 
whoee  warrant  stated  the  nature  and 
ground  of  suit  as  follows;  "For  dama;^ 
eaiued  by  the  delay  in  riiippfng  and  deliv- 
ering certain  goods  consigned  by  the  plain- 
tiff to  W,  A.  R.  Goodwin,  Petersburg,  V«„ 
April  20,  1898,  on  account  of  wbii^  delay 
the  said  goods  were  damaged,  and  the  plain- 
tiff damaged  in  the  sum  of  $180.  forfeited 
by  it  under  its  contract  for  the  delivery  of 
said  gooda,  of  which  the  defmdant  had  no- 
tice." The  justice  of  the  peace  pronounced 
judgment  in  favor  of  the  plaintiff,  and  tha 
defendant    appealed   to    the  circuit  eourt. 
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where  verdict  aod  judgment  were  rendered 

foT  the  plaintijf  for  S180,  with  interest. 
From  the  latter  judgment  the  railway  com- 
pany hue  appealed  in  error  to  this  oourt,  and 
here  assigned  several  ohjectionp  to  the  pro- 
ceedings below,  on  account  of  which  a.  rerer- 
aal  and  new  trial  are  sought. 

In  the  course  of  hie  charge,  the  trial  judge 
instructed  the  jury  as  tollows;  "It  the 
goods  were  abipped,  and  it  voi  the  fault  of 
the  railroad  company  in  making  a  misdirec- 
tion or  missbipinent  that  oauaed  the  delay 
After  the  3d  day  of  May,  1898,  and  if  the 
plaintiff  in  this  ease,  through  its  agents  and 
representatives,  notified  Mr.  Reavis  or  Col. 
Dinkins,  or  bath  of  them,  and  they  were 
representatives  ol  the  railroad  company  in 
receiving  and  shipping  the  goods,  that  it 
WHS  a  forfeit  contract, — that  it  waa 
m  penalty  contract, — and  they  received  it 
with  the  knowledge  that  there  was  a  penalty 
Sittaclied  to  the  contract,  then  it  wnuld  have 
been  the  duty  of  tlie  niilroad  company  to 
have  shipped  the  goods;  and  if  it  accepted 
them  that  way,  and  was  guilty  of  negligence 
in  not  getting  them  to  Petersburg  in  the 
time  stated  in  the  contract,  and  it  had  am- 

tile  time  to  have  done  bo,  iitea  it  would  be 
iahle  for  the  damaKea  the  plaintilT  has  sus- 
tained because  of  toe  pensJty  oontained  in 
the  contract.  Now,  the  burden  of  proof  is 
upon  Uie  plaintiff  to  show  that  the  railroad 
employees  did  receive  tie  goods  for  the  pur- 
pose of  shipping  them,  had  notice  of  the 
penalty,  and  it  was  a  penalty  contract  If 
it  did  have  notice  of  vie  penaJty  contrB«t. 
And  the  goods  were  accepted  by  it  to  be 
•hipped,  and  it  was  the  fault  of  Uie  railroad 
company  that  they  were  not  delivered  by 
that  date,  to  wit,  the  3d  day  of  May,  189B. 
the  railroad  company  would  be  responsible 
for  the  penalty  of  the  contract,  for  the  time 
the  goods  were  not  delivered,  if  the  delay 
was  caused  by  the  fault  of  the  railroad  com- 
pany." The  first  ftssignment  of  error  is  di- 
rected against  that  instruction;  the  point  of 
objection  being  that  it  makes  the  loss  sus. 
tained  by  the  plaintiff  under  the  petialty 
■clause  of  its  contract  with  Groodwin,  and  not 
the  actual  injury  and  depreciation  of  the 
pews  by  the  delay,  the  measure  of  the  de- 
fendant's liability.  Compensation  is  the 
primary  principle  underlying  tie  law  of 
damages;  and,  where  one  of  two  contracting 
parties  breaches  his  obligation,  he  Is  ordin- 
-arily  liable  to  the  otier  party,  according  to 
the  nature  and  purpose  of  the  contract,  for 
all  loss  suiTered  by  nim  as  ^e  natural  con- 
sequence of  the  breach.  In  the  case  of  Bad- 
ley  V.  Baxendale,  0  Exch.  341,  where  a  car- 
rier was  sued  in  damages  for  negligent  delay 
in  the  transportation  of  a  mill  shaft,  the 
court,  referring  to  the  rule  for  the  admevs- 
urement  of  damages,  said:  "Where  two 
parties  have  made  a  contract,  which  one  of 
tliem  has  brokei,  the  damagei  which  the 
other  party  ought  to  receive  in  respect  of 
euch  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  ba  considered 
eitner  arising  naturally,  i.  «.,  according  to 
the  usual  course  of  things,  from  such  breaci  , 
-of  contract  itself,  or  Mich  aa  mny 
-ML.R.  A. 


bly  be  supposed  to  have  been  in  the  contem- 
plation oi  both  parties  at  the  time  they 
made  the  contract,  as-the  probable  result  of 
the  breach  of  iL  Now,  if  the  special  cir- 
cumstances under  which  the  contract  was 
actually  made  were  communicated  by  the 
plaintiffs  to  the  defendants,  and  thus  known 
to  both  parties,  the  damages  resulting  from 
the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  com- 
municated. But,  on  the  other  hand,  if  these 
special  circumstoncea  were  wholly  unknown 
to  the  party  breaking  the  contract,  he,  at 
the  most,  could  only  be  supposed  to  have  had 
in  his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and,  in  the 
greiit  multitude  of  cases,  not  affected  by  any 
special  circumstances,  from  sucii  a  breach  of 
contract"  This  rule  has  been  adopted  in 
cases  too  numerous  to  mention  at  this  time. 
It  was  quoted  opprovingly  by  this  court  in 
UcDonaU  v.  Vnaka  Timber  Co.  88  Tenn.  43, 
IZ  B.  W.  420.  Where  property  is  shipped  to 
market  for  general  sale  to  such  purchasers  as 
may  be  obtained,  and  the  carrier  unreasona- 
bly and  n^ligently  delays  the  transporta- 
tion, the  measure  of  doimiges  for  that  de- 
fault is  the  depreciation  in  salable  quality 
and  market  value  of  the  property  at  the 
place  of  destination  between  the  time  when 
it  should  have  arrived  and  when  it  did  in 
fact  arrive.  East  Tennessee,  V.  it  0.  R.  Co. 
V.  Hale,  86  Tenn.  BB,  1  S.  W.  020;  Hutchin- 
son, Carr.  ■§  771;  3  Wood,  Railway  Law,  p. 
1607.  But,  if  the  property  is  sold  at  an  ad- 
vantageous price  before  shipment  on  condi- 
tion Qiat  it  be  deli^-ered  within  a  certain 
time,  and  the  carrier,  with  knowledge  of 
that  fact,  undertakes  the  transportation, 
and  through  negligence  fails  to  make  the  de- 
livery in  time,  and  the  conditional  purchas- 
er declines  to  receive  the  property  on  ac- 
count of  the  delay,  the  liability  of  the  car- 
rier is  measured  by  tibe  difference  between 
the  market  value  of  the  property  when  it  ar- 
rived at  the  place  of  destination  and  tho 
price  at  which  it  was  conditionally  sold  be- 
fore shipment.  Deming  t.  Grand  Trunk  R, 
Co.  43  N.  H.  455,  Z  Am.  Rep.  267 ;  Hutchin- 
son, Carr.  i  772.  The  difference  between  the 
modes  of  measuring  the  carrier's  liability  in 
the  two  cases  is  due  to  the  difference  be- 
tween its  obligations  and  tie  consequences 
of  their  breacli.  In  the  former  cose  the  ob- 
ligation is  general,  and  the  loss  and  liabili- 
ty are  general,  while  in  the  latter  case  the  ob- 
ligation is  special,  and  the  loss  and  litibili- 
ty  are  special.  Referring  to  the  carrier's  re- 
sponsibility for  the  breach  of  a  special  con- 
tract by  delay,  a  distinguished  author  has 
said:  "But  it  the  intended  use  and  applica- 
tion of  the  goods  to  be  carried  was  express- 
ly brought  to  the  notice  of  the  oompany's 
servants  at  the  time  they  reoMved  them,  or 
could  be  reasonably  inferred  from  circum- 
stances known  to  them,  so  that  the  special 
XT  application  might  be  fairly  considered 
B  within  the  contemplatiMi  of  both  par- 
'  ties  to  the  contract,  the  consignor  is  «ititled 
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to  rMoyer  the  damage*  natunill;  reeulting 
from  bis  so  b^ng  unable  to  um  ot  ^plj  the 
goods,  since  both  parties  may  be  raid  to  Euive 
made  this  the  Wsis  of  the  oontr&ct."  3 
Wood,  Railway  Law,  p.  1807. 

The  contract,  breached  by  the  defendant, 
now  before  the  court,  mu  undoubtedly  a 
■pecial  one.  The  pews  in  question  were 
manufactured  after  a  peculiar  design,  for  a 
particular  church,  under  a  particular  con- 
tract, of  which  the  defendant  vnu  distinctly 
notitied  at  the  time  it  accepted  them  for  oar- 
riaee.  He  contract  of  carriage  being  spe- 
cial, the  liability  for  its  nonotwervanoe  was 
likewise  special,  and  the  plaintiff  was  enti- 
tled to  recover  all  damages  naturally  results 
(ng  from  the  breach,  whatever  the  amount 
may  havs  been.  The  trial  judge,  in  that 
portion  ot  the  charge  heretofore  quot«d,  in- 
•tructfld   the   jury,   in   substance,    that   Uie 

firoper  measure  of  the  plaintifl's  recovery, 
t  any  should  be  allowed,  would  be  the  penal- 
ty of  its  contract  with  tjie  consignee  for  the 
period  the  pews  were  delayed  beyond  the 
time  therein  stipulated  as  the  required  date 
of  delivery,  which,  the  record  shows, 
amounted  to  tISO,  the  sum  actually  deduct- 
ed by  the  consignee  from  the  purchase  price 
of  the  pews.  Thnt  was  certainly  the  amount 
of  the  plaintiff's  real  loss,  and,  in  view  ot 
the  notice  given  nt  the  time  of  the  shipment, 
it  may  fairly  and  reasonably  be  assumed  to 
he  the  exact  extent  of  the  injury  which  the 
plaintiff  and  the  defendant  contemplated  aa 
the  natural  result  of  so  long  a  delay  in  the 
delivery  of  the  pews,  and  therefore  the  true 
measure  ot  damages  recoverable  for  the 
breach.  In  opposition  to  this  view,  it  might 
be  said  with  force  and  plausibility  that 
what  is  dennminsted  the  "penalty  clsuse"  of 
the  plaintiff's  contract  of  -  sale  was  against 
public  policy,  and  therefore  not  enforceable, 
and  that  for  that  reason  the  carrier,  though 
fully  informed  of  that  feature  of  the  con- 
tract, would  not  be  legally  responsible  for 
the  deduction  made  and  permitted  thereun- 
der; but  that  BUggeatinn,  if  made,  could  not 
prevail  in  the  end,  for  while  rontractual 
penalties,  as  sueh,  are  now  rarely  enforcea- 
ble either  in  law  or  equity,  provisions  like 
that  in  this  eotitract,  whatever  called  by  the 
parties,  when  deemed  reasonable,  as  this  one 
must  be.  are  by  the  courts  treated  and  en- 
forced ail  stipulations  for  liquidated  dama- 
ges. If  the  contract  is  for  a  matter  ot  un- 
c&i'tain  value,  and  a  reasonable  sum  is  flxed 
by  the  parties  as  the  amount  to  be  pnid  on 
tveach,  thnt  sum,  though  actually  called  a 
"penalty"  in  the  instrument,  is  recoverable 
as  liquidated  damsgea  if  the  obligation  be 
not  in  tact  performed.  Clark,  Contr.  600, 
601;  1  Pom.  Eq.  Jur.  i  440;  Tennfisee  Mfa. 
Co.  V.  JamfB.  91  Tenn.  154,  IS  L.  R.  A.  211, 
IflS.  W.  2fi2;  Knmble  v.  Parrel,  0  Bing. 
147;  Jaquith  v.  Hudson,  5  Mich.  123;  Kinfj 
Iron  Bi-idie  rf  Mfg.  Co.  v.  S(.  Louis  (C.  C.  E. 
D.  Mo.)  10  L.  R.  A.  828  et  seq.,  note;  3  Par- 
sons. Contr.  156,  157.  It  is  not  uncommon, 
in  building  contracts,  to  which  class  this  one 
belongs,  for  the  contractor  to  bind  himself 
to  pay  a  stipulated  daily  or  weekly  sum  for 
delay  beyond  the  time  appointed  for  comple- 
80  L.  R.  A. 


tion;  and  such  sum,  when  reasonable  (that 
is,  not  ezcesaive),  is  generally,  if  not  unifer- 
sajly,  held  to  be  recoverable  as  liquidated 
damages,  if  there  be  a  tH-eaeh.  Ciark, 
Contr.  flOO,  note;  WiOiamt  t.  Fanes  (S.  C.) 
30  Am.  Rep.  31,  32,  3S,  note.  The  enforc^ 
ment  ot  such  a  rule  against  the  carrier  with 
full  notice  cannot  operate  as  a  hardship  nir- 
on  him,  because  the  sum  stipulated  by  tas 
consignor  and  consignee  must  be  reasonaUs, 
to  be  enforceaibla  between  them;  and,  for  tlie 
same  reason,  it  most  be  so  before  it  can  be 
made  the  measure  of  reeponiribility  on  tlie 
part  of  the  carrier.  If  it  be  unreasonable  or 
excessive,  tJ>e  stipulation,  however  named,  ii 
a  penaJty,  and  only  actual  damages,  to  be  i» 
certained  in  the  ordinary  way,  can  be  reeor- 
ered.  "According  to  the  better  opinion,  [Is 
parties,  even  if  they  intended  to  fix  upon  tlie 
amount  stipulated  as  liquidated  damage*. 
will  nevertheless  be  limited  to  the  recoverr 
of  actual  damages,  if  the  amount  stipulatsd 
for  is  so  greatly  in  excess  of  the  actual  dam- 
ages that  it  ia  in  effect  a  penalty."  Clark. 
Contr.  001 ;  2  Story,  Eq,  Jur.  }  131B;  Bairi 
V.  JolUvcT,  6  Humph.  187.  44  Am.  Dec.  2!>S: 
3  Parsons,  Contr,  167,  161;  Wood's  Mape, 
Damages,  203,  not«. 

The  Illinois  Central  Railroad  Company. 
as  initial  carrier,  issued  a  through  bill  of 
lading  for  the  pews,  and  routed  them  over 
its  own  line  to  Louisville,  Kentuekv,  and 
thence  over  that  of  the  Chesapeake,  Ohio  i. 
Southwestern  Railroad  Company,  as  ulti- 
mate carrier,  to  PetersburR,  Virginia.  In 
the  bill  of  lading  it  limited  liability  for  lou 
or  damsge  to  that  line  on  which  it  should 
occur;  but  that  limitation,  though  valid  in 
law  [Bird  T.  Southern  R.  Co.  SO  Tenn.  719. 
42  5.  W.  4E1),  is  of  no  avail  in  tliis  ease, 
because  the  injury  complained  of  unques- 
tionably resulted  from  the  Diligent  misdi. 
rection  in  the  waybill  made  out  by  the  in- 
itial carrier  before  the  goods  were  started 
upon  their  journey.  The  ultimate  carrier  de- 
livered Uie  goods  at  the  destination  for 
which  they  were  billed  in  ample  time  to  meet 
the  terms  of  the  contract  between  the  con- 
signor and  consignee;  but  that  was  not  the 
true  destinstion,  and  hcnoe  not  a  oompliaftce 
»ith  the  shipping  contract.  It  may  be.  as 
lUggestcd  in  argument,  and  as  implied  from 
spedal  instructions  requested  by  the  initial 
carrier  and  refused  by  the  trial  judge,  that 
the  ultimate  carrier  received  notice  of  the 
misdirection  in  time  to  h.ive  sent  the  goods 
from  Parkersburg,  West  Virginia,  to  Peters- 
burg, Virginia,  sooner  than  it  did,  and  there- 
by to  have  prevented  some  of  the  loss  to  the 
consignor;  yet.  It  that  were  established  as  a 
fact,  it  would  at  most,  only  fix  joint  liabili- 
ty upon  the  ultimate  carrier,  and  would  not 
lessen  the  liability  of  the  initial  carrier  for 
the  consequences  of  its  negligence.  No  limi- 
tation can  have  the  effect  of  relieving  a  car- 
rier from  responsibility  for  its  own  negli- 
gence. Bird  V.  Bouthent  R.  Co.  W  Tenn. 
721,  42  S.  W.  4G1,  and  citations, 

liie  court  below  peremptorily  instructed 
the  jury  to  allow  interest  on  whatever 
amount  the  plaintiff  should  be  found  enti- 
tled to  recover  as  damages,  and  the  juirap- 
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«OTiIiiig1j  included  in  lt«  verdict  $14.31  u  in- 
terest. This  inatmttion  wae  erroneous. 
The  plaJntiS's  denmud  was  not  within  either 
the  letter  or  the  spirit  of  the  statute  (Shan- 
non's Code,  i  3494)  enumerating  the  debts 
that  bear  interest  as  a  matter  of  law.  In- 
deed, it  wag  not  for  a  debt  at  all,  but  only 
for  damages.  None  of  the  other  assign- 
ments of  error  are  wel!  takpn. 

Plaintiff  taay  remit  the  tH-Sl,  and  have 
«i>  affii-iaance  as  to  the  balance  of  the  judg- 
ment; otherwise,  a  reversal  will  be  entered. 

A  motion  to  modify  tlie  Judgment  elldted 
the  following  response: 

Accepting  the  alternative  suggested  in  the 
opinion  delivered  in  this  case  on  a  former 
day  of  the  tenni  the  Southern  Seating  &  Cab- 
inet Company  remitted  the  item  o?  S14.31 
interest,  and  t«ok  an  aOlrmative  as  to  9180, 
the  amount  of  damages  found  below.  The 
•ntry  thereof,  made  on  the  minutes  of  the 
court,  oondudes  with  an  adjudication  of  all 
costs  against  the  railroad  company;  and  the 
railroad  company  now  asica  the  court  to 
modify  that  entry,  and  adjudge  the  eosti  of 


the  appeal  in  error  against  the  Southern 
Seating  II  Csibinet  Company.  The  modiSO' 
tion  is  asked  upon  the  ground  that  "an  ap- 
peal was  necessary  to  get  rid"  of  the  effect 
of  the  erroneous  instruction  on  the  subject 
of  interest.  Had  the  railroad  company  ac- 
quiesced in  the  recovery  of  $180  damages, 
and  limited  its  appeal  in  error  to  the  item 
of  interest  alone,  it  vrould  undoubtedly  be 
entitled  to  the  modification  sought,  for  in 
that  event  ft  would  have  been  the  succeasful 

Krty,  in  the  fullest  sense;  but  having 
>ught  the  whole  case  up,  and  been  uneuc- 
ceesful  as  to  everything  except  the  small 
item  of  in(«reat,  and  that  item  being  elimi- 
nated by  release,  the  other  party  is  success- 
ful, and,  being  so,  is  entitled  to  recover 
costs.  If  this  were  a  suit  in  chancery,  the 
court  might,  in  its  discretion,  adjudge  a 
part  of  the  costs  against  each  party,  on  the 
ground  that  the  recovery  below  has  been  de- 
creased here.  That  course,  however,  though 
often  pursued  in  equity  causes,  is  not  al- 
lowable in  a  law  case,  like  that  now  befora 
the  court.  The  motion  to  modify  is  over- 
ruled. 
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Henry  E.  CLIFFORD,  Plff.  m  Err., 
HALL  OOUNTy. 
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■1.      IJndeF  the  provtBlons  at  |  20,  cla&v. 

lf>.  Camp,  atmt,  1889,  the  various  teiiorts 
of  the  a  up  rem  e  court,  distributed  and  re- 
ceived by  the  countr  Judges  ot  the  dltterent 
counties  ol  the  state,  as  therein  meatloned, 
beloD^  to  the  office,  and  not  to  tbe  Individu- 
al ;  tbe  rlgbt  of  possesilon  and  cnstody  tbers- 
ot  being  IQ  the  Incumbent  of  the  office,  and 
passing  from  the  autgolnf  to  the  IneomiDg 

X.  A  coniitT,  m»  »  oinnlelpal  eorpora- 
tlon,  IiKB  BO  encli  iBtercst  In,  or  right 
of  possession  to,  the  reports  of  the  supreme 
court,  distributed  to  eountr  Judges  in  accord- 
ance with  law,  as  wUI  aathorln  It  to  main- 
tain replevin  proceedings  against  one  who 
wrongfully  retains '" 


(September  19,  IBOO.) 

ERROR  to  the  District  Court  for  Hall 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
possession  of  certain  books  which  had  been 
placed  in  powewjon  of  defendant  a«  oonnty 
Jn^e.    Biveried. 

The  facta  ore  stated  in  th«  opinion. 

Ur.  Beary  S,  OUflord  in  propria  per- 

Mr.  Fred  W.  Asfctoa  for  defendant  in 


■Headnotes  bj  HoIiCOUB,  J. 

NoTi. — The  above  caae  ssenu 
Atst  Im  press!  DD, 
50  L.  R.  A. 


Holoomb,  J.,    delivered    the    opinion  of 
the  court: 

Tlie  plaintiff  in  error,  defendant  in  tha 
trial  court,  for  three  terms,  ot  two  years 
each,  was  the  county  judge  of  Hn.11  county, 
the  defendant  in  error.  At  the  expiration 
of  his  term  of  oflice,  he  retained  poaaeasion  ' 
of  eighteen  volumes  of  the  Nebraska  Re- 
ports, received  by  him  in  bis  oflicial  capac- 
ity as  county  judge,  during  his  terms  of  of- 
fice as  aforesaid.  The  county  demanded 
possession  of  the  boolce  as  owner  thereof, 
which  was  resisted  by  the  defendant,  and 
replevin  proceedings  were  thereupon  insti- 
tuted. Tb.t  essential  facts  are  stipulated 
by  the  parties.  It  is  conceded  that  the 
property  in  controversy  came  into  the  pos- 
session of  the  defendant  as  county  judge, 
and  during  his  incumbency  of  the  office  as 
such,  under  the  provisions  of  J  20,  chap.  19, 
Comp.  Stat.  1309,  which  reads  as  follows: 
"The  Supreme  Court  Reports  shall  be  de- 
posited in  the  state  libraiy.  Copies  thereof 
shall  be  distributed  to  each  judge  of  the  su- 
preme, district,  and  county  court,  to  each 
state  and  territorial  library,  to  each  oSicer 
of  the  executive  department  of  this  state, 
and  to  each  judge  oi  the  United  States  dis- 
trict and  circuit  courts  of  this  state;  and  to 
the  library  of  Congress,  two  copies.  .  .  ." 
A  proper  oonstruction  of  the  provisions  of 
this  section,  as  affecting  the  olBce  men- 
tioned, is  all  that  is  neccsaary  in  determin- 
ing the  case.  In  doing  this,  we  have  en- 
deavored to  apply  only  the  general  rule  oa 
to  construction  of  statutes,  and  give  to  the 
language  used  its  plain  and  obvious  mean- 
ing. In  State  ex  rel.  Sohool  Dist,  No,  B  v. 
Moore,  46  Neb.  12,  53  N.  W.  130,  it  is  said: 
"In   the  interprelAUon  or   construction  of 
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Btatutea,  kBcertainmeut  of  the  intentioD  of 
the  le^stature  is  the  end  or  purpose  to  be 
accomplished."  It  appears  dear  to  us  that 
the  legislature  iateiKled  to  distribute,  ajid 
possibly  donate,  these  reporta  to  the  several 
oScerg  named,  in  an  official,  and  not  indi- 
vidual, capacitji  that  the  books  are  diatrib- 
Qt«d  or  allotted  to  the  different  offices  of 
<K>uiitf  judge,  to  be  used  by  the  person  occu- 
pjiog  the  office,  as  fullj  and  effectually  ai 


second  paregniph  of  the  eyllabus,  the  f<J- 
lowing  languor  is  used:  "As  a  primary 
rule,  the  intention  of  the  leeielature  is  to  Im 
collected  from  tlie  words.  If  the  words  are 
not  explicit,  it  may  be  gathered  from  the 
occasion  and  neoessity  of  the  law.  Words 
are  to  be  interpreted  with  reference  to  the 
general  object  uid  scope  of  the  statute."  It 
IS  to  be  presumed  that  the  leiiislatura  in- 
tended to  serve  SDOie  wise  and  beneficial 
purpose  when  making  the  provisions  which 
it  did  upon  this  subjects  It  certainty  would 
requite  a  difficult  and  uncertain  proceei  tyt 
reaaoninft  to  arrive  at  the  oonclusion  that 
the  legislative  intendment  wa*  that  eadi  of- 
ficer temporarily  fllling  the  different  posi- 
tions for  which  provisions  are  made  in  such 
section  should  have  at  his  command  only 
that  portion  of  the  oomplet«  set  of  the  re- 

SrtA  which  happen  to  be  published  while 
was  in  office.  These  puhlications  serve 
their  highest  degree  of  usefulness  only  when 
■11  tliG  volumes  issued  up  to  any  given  time 
are  collected  and  arranged  consecutively  in 
one  liUrary,  and  it  is  evident  that  the  legis- 
lature so  intended. 

It  is  not  necessary  for  us  to  here  deter- 
mine whether  it  was  the  intentitm  of  the 
legislature  to  moke  a  donation  outright  to 
the  several  <^oes  of  county  judge  through- 
out the  state,  or  to  distribute  sudi  books  to 


be  held  and  kept  in  tnut  I7  the  incumbents 
ol  the  ofiioee  for  the  state  in  which  the  title 
remains  imdeveated.  That  question  is  not 
before  us,  and  it  is  unnecessary  to  determine 
it.  Certain  it  is  that  the  county  judge,  as 
between  himself  and  all  others  except  the 
state,  has  the  right  to  the  possession  of  such 
property,  and  a  poMcasory  title  sufficient  to 
maintain  an  action  for  the  recovery  of  the 
possession  from  those  wrongfully  withhold- 
ing the  same.  It  is  probably  also  true  that 
the  obligation  of  a  retiring  county  judge  to 
turn  over  to  his  sucneeaor  in  office,  with  the 
other  property  belonging  thereto,  all  of  the 
Supreme  Court  Report*  received  during  hi* 
term  of  office,  majr  be  otforoed  by  other  ap- 
propriate proceeding*  brought  for  that  pur- 
pose. We  are  <rf  the  opinion,  however,  thst 
the  county,  as  a  munieiptU  corporation,  hss 
no  such  interest  in,  or  right  of  poaaeasicn 
to,  the  property  mentioned,  as  will  author- 
ize it  to  maintain  an  aeUoii  in  replevin  for 
the  recovery  of  the  possession.  If  the 
county  hoe  nicb  title  as  would  authorise  it 
to  maiutaiu  replevin  to  recover  poBsession 
thereof,  it  would  logieallv  and  legally  fol- 
low that,  its  right  to  the  property  being 
thus  established.  It  might  retain  the  posses- 
fti<»i  of  the  books  tor  the  use  of  its  count; 
commissioners,  or  turn  them  over  to  the 
county  attMTiey,  or  simie  other  officer  not 
contemplated  by  the  statute  under  consid- 
eration, or  make  other  use  of  its  possession 
thereof,  and  thus  defeat  the  object  of  the 
statute.  For  these  reasons,  tiie  county  oen. 
not  maintain  its  action  in  the  present  case, 
and  the  judgment  of  the  lower  court  mudt 
be  reversed,  and  the  case  dismissed.  We 
have  deemed  it  incumbent  upon  us  to  ex- 
press our  views  as  to  a  proper  interpreta- 
tion of  the  statute  under  consideration 
more  fully  than  otherwise  might  seem  ap- 
propriate because  of  the  public  interest  in- 
volved in  a  controversy  of  this  character. 
Iteverted  and  di*ntU»ed. 
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CHICAaO  CITY  RAILWAY  COMPANY. 
(1S3  III.  219.) 

Tke  propnlalan  at  stpeet  eara  br  eable 
poire r,  ucder  a  charter  which  gives  the 
right  to  operate  them  011I7  b;  anlmsl  power, 
will  not  render  the  eompriDj  Ilsble,  Irrespect- 
ive ol  Its  □esllsence,  for  s  coIJIsIdd  with  elec- 
tric street- rail  WSJ  cars  owned  by  anotlier 
Companf,  since  an;  sbuse  of  the  franchise  of 
the  fonoer  campan;  la  a  msttar  which  COD- 
cems  the  public  onlj. 

(Jane  21,  1000.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
Urniing  a  judgment  of  the  Circuit  Court  for 
{>K>k  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  damages  for  injuries 
inflicted  upon  plaintiff  by  a  street-car  colli- 
sion.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Qlenn  E,  Flamb,  for  appellant: 

The  appellee's  charter  forbids  it  to  oper- 
ate ite  cars  in  the  state  by  any  other  uan 
animal  power. 

People  ex  rel.  Moloney  v.  PuUman'g  Pal- 
aoe  Car  Co.  176  111.  130,  51  N.  E.  6G4:  Com, 
V.  Krie  d  A'.  E.  R.  Co.  27  Pa.  339,  67  Am, 
Dec.  471;  /ndumapoli*  CabU  Street  R.  Co. 
V.  Citieeni'  Street  R.  Co.  12T  Ind.  369,  8  L. 


Non. — As  to  the  motive  power  of  street  rail- 
ways, see  also  Indlsnapolls  Cable  Street  B.  Co. 
V.  Citlsens'  Street  B.  Co.  (Ind.)  8  L.  B.  A.  K^B 
«Ad  note;  Tsggarc  v.  Newport  Street  R. 
(R.  I.)  T  U  B.  A.  206;  Potter  v.  Saginaw  _ 
Ion  Street  B.  (HIeb.)  10  L.  B.  A.  ITS,  and 
BOL.R.A. 


nols;  Re  Third  Ave.  R.  Co.  (  N.  Y.)  9  L.  R-  A. 
124  ;  iladson  River  Teleph.  Co.  v.  WaCerrllet 
Tnmp.  A  R.  Co.  (M,  Y.)  IT  L.  B.  A.  674:  State 
w  rsl.  RoebllDg  V.  Trenton  Pasa.  R.  Co.  (N.  3. 
L.)  8S  L.  B.  A.  12S:  and  Hooper  t.  Bsltlmor* 
City  Pssa  E.  Co.  (Md.)  38  L.  B.  A.  60». 


1900. 


Ohicaoo  Qbnsrai.  R.  Co.  r.  Chicaoo  Citt  R.  Co, 
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R.  A.  648.  24  N.  B.  1054,  Z6  N.  E.  603;  Peo- 
ple ea  Ttl.  Third  Ave.  R.  Co.  v.  fletoton,  4B 
Hun,  477,  1  N.  Y.  Supp.  197,  112  N.  Y.  300, 
3  L.  R.  A.  174,  10  N.  E.  831 ;  Denver  rf  8.  B. 
Co.  V.  Denner  City  R.  Co.  2  Colo.  673;  Far- 
rell  V.  Winchetter  Ave.  B.  Co.  61  Conn.  127, 
23  Atl.  7S7 ;  BatTie*  v.  Ttoenty-eeooiui 
Street  <f  A.  Avt.  Past.  R.  Co.  1  Pa..  DiiL  R. 
506;  north  Chieof/o  Cits  R.  Co.  v.  Lake 
VieiD,  106  m.  207,  44  Am.  Rep.  788. 

The  operation  of  cable  traim  in  a  pub- 
lic higbwA;  by  a  corporation  not  authorized 
by  ita  charter  to  so  occupy  tbe  highway  con- 
BtituteR  a  nuisance. 


Oeaeral  Eleetria  R.  Co.  v.  Chicago  li  W.  I. 
R.  Co.  84  111.  App.  640;  Derwer  J,  8.  B.  Co. 
T.  Detioer  City  R.  Co.  i  Colo.  673;  North 
Ohieago  City  B.  Co.  t.  L^e  Vino,  105  111. 
213,  44  Am,  Rep.  788;  Oongreve  v.  Smith, 
18  N.  T.  79;  RenvAok  t.  Morrit,  3  Hiil,  621, 
AtGrming  7  Hill,  675;  Dygert  v.  Sohenck, 
23  Wend.  446,  35  Am.  Dec  676;  WoUk  v. 
iMiider,  75  111.  96;  Com.  v.  Erie  d  X.  E.  R. 
Co.  27  Pa.  339,  67  Am.  Dec  471;  Louisville, 
V.  A.  (C  0.  B.  Co.  V.  Bmith,  91  Ind.  119. 

One  who  euataina  a  B;fecial  injury  because 
of  tJie  existence  or  maintenance  of  such  a 
nuisance  in  a  street  can  recover  bia  ds.m- 
Bges  from  the  person  maintaining  or  creat- 
ing the  nuisance. 

Shearm.  A  Redf.  Neg.  f  365,  aupra;  Far- 
mcTtf  Co-op,  Mfg.  Co.  v.  Alhemarh  d  B.  R. 
Co.  117  N.  C.  578,  29  L.  R.  A.  700,  23  S.  E. 
43;  Lincoln  Rapid  Traneit  Co.  r.  SichoU, 
37  Neb.  332,  20  L.  R.  A.  853,  66  N.  W.  872. 

Mr.  OeorBO  OUlette,  with  Mr.  E.  &. 
Bliss,    for  appellee. 

BoKga,  Ch.  J.,  delivered  the  opinion  at 
the  court: 

The  circuit  court  of  Cook  county  ad- 
judged the  declaration  filed  by  the  ii^>pellant 
company  against  the  appellee  company  in 
an  action  on  the  case  to  be  i^woxious  to  de- 
murrer. He  appellant  elected  to  abide  ita 
declaration,  and  the  court  entered  judgment 
against  af^ellant  for  coats.  This  la  an  ap- 
peal from  the  judgment  of  the  appellate 
court  affirming  tJiat  of  the  circuit  court. 

The  declaration  «as  in  ct^ee,  and  con- 
tained five  counts,  but  the  third  count  was 
abandoned  in  the  aj^llate  court  In  the 
view  we  have  taken  of  the  declaration,  the 
slight  differenoea  between  the  remaining 
counts  are  unimportant.  The  material  al- 
legations of  each  of  said  remaining  counts 
are  that  on  the  IBth  day  of  October,  1807, 
the  appellant  company  was  duly  authorized 
b^  its  charter  and  by  an  ordiimnce  of  the 
city  of  Chicago  to  c^erate  by  electricity  its 
line  of  streetrrailivay  cars  on  its  traclia  in 
and  alcmg  Twenty-Second  street,  in  the  city 
of  Chicago;  that  the  appellee  OMnpany  wn« 
then  and  there  possessed  of  certain  railway 
tracks  in  and  along  State  street,  in  said 
eitj  of  Chicago,  and  of  certain  street  cars, 
idiicfa  it  was  then  and  there  operating  by 
means  of  an  underground  cable  propell*^  l^ 
certain  ste&m  engines  by  it  maintained;  that 
aaid  appellee  company  waa  operating  its 
iOL-B-A. 


aaid  railway  cars  on  said  tracks  in  and 
along  State  street  under  and  by  virtue  of  an 
ordinance  of  the  city  council  of  the  oity  of 
Chicago  adopted  in  1858,  and  extended  for  a 
further  term  of  years  (but  not  otherwise  af- 
fected) by  another  ordinanoe  of  the  said 
city  adopted  in  1683;  that  said  original  or- 
dinance of  ISGS  provided  that  the  cars  to  be 
operated  by  the  appellee  company  upon  the 
aaid  tracks  in  and  along  State  street  should 
be  propelled  "with  animal  power  only,"  and 
the  declaration  also  averred  that  the  au- 
thority of  the  appellee  cwnpany  waa  limited 
by  the  charter  panted  to  it  by  the  state, 
aa  well  as  by  aaid  ordinance  of  the  city  of 
Chicago,  to  the  operation  of  cars  along  its 
railway  in  State  street  "by  animal  power 
only;"  that  said  Stat«  street  intersects  aaid 
Twenty-second  street  at  right  angles;  that 
on  said  15th  day  of  October,  1897,  said  a.jy- 
pellee  company,  in  violation  of  the  provi- 
sions of  its  charter  and  said  ordinances  of 
the  city  of  Chicago,  was  operating  on  it* 
said  tracks  on  said  State  street  a  train  of 
three  cars  by  means  irf  an  underground  cable 
propelled  by  steajn  engines  of  great  power, 
at  a  high  rate  of  speed,  to  wit,  20  miles  per 
hour;  that  the  cars  composing  the  said 
train  were  mutJi  larger  and  heavier  thai) 
cars  to  be  "operated  by  animal  power  only," 
and  that  suoo  excess  of  weight  was,  to  wit, 
20  tons,  and  that  the  excess  of  speed  was 
12  miles  per  hour;  that  the  momentum  of  a 
car  so  operated  by  cable  power  is  ten  times 
the  momentum  of  a  car  operated  "by  animal 
power  only;"  that  said  train  of  cable  card 
BO  without  authority  put  in  motion  in  said 
State  street  by  the  said  appellee  company, 
because  of  the  operation  thereof  by  cable 
power,  and  because  of  the  excess  in  weight, 
speed,  and  mMnentum  over  the  weight, 
speed,  and  momentum  of  a  car  operated  "by 
animal  power  only,"  then  and  there  ran  into 
and  struck  with  gTea,t  force  and  violence  an 
electric  car  which  the  appellant  company, 
with  ail  due  care  and  diligence,  and  wiUi 
lawful  right  and  authority  so  to  do,  waa 
then  moving  in  and  along  said  Twenty-Sec- 
ond street  at  the  interaeolion  of  said  Twen- 
ty-Second street  and  said  State  street,  and 
injured  and  damaged  said  electric  car,  etc., 
and  inflicted  personal  injuries  on  passen- 
gers being  transported  by  the  appellant  com- 
pany in  such  electric  car,  to  the  damage  of 
the  appellant  company  in  the  sum  of  $25,- 
000. 

It  will  be  observed  there  ia  no  allegatiou 
that  the  coIlisiiHi  was  occasioned  by  any  act 
of  n^ligence  or  want  of  care  on  the  part  of 
the    appellee    company.     The    position     of 
counsel  for  the  appellant  company  is  that  it 
appeared  from  the  averments  of  the  declara- 
tion that  the  appellee  company  was  propel- 
ling ita  train  of  cable  cars  on  the  said  pubiio 
street  without  lawful    authority  so    to    oc- 
cupy the  said  street  with  cable  cars,  and  in 
doing  was  a  trespasser  and  intruder  upon 
a  street,  and  that  such  unlawful  occupa- 
m  of  t!ie  streets  rendered  the  use  of  the 
id    State    street    at    the    intersection  of 
Twenty-Second  street  hazardous  to  the  ap- 
pellant company  and  others   having  lawful 
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MiUiority  to  psu  aloag  and  ibcrota  said  in- 
terucUoii  of  said  BtreetB,  uid  oonatituted  t, 
DuiBauce,  and  mode  th«  appellee  company  li- 
able to  Tespond  to  tfaa  appellant  company 
for  the  special  damages  shows  by  the  decla- 
ration to  liave  been  suffered  by  the  appel- 
lant compajiy;  and  that  such  liability  was 
crested  by  reason  of  One  existence  of  ssid  Al- 
leged nuisance,  and  wholly  independent  ol 
the  question  whether  the  allied  collision 
was  the  result  of  negligence  on  the  part  of 
the  a.ppellee  company  in  the  matter  of  the 
management  of  the  train.  We  do  not  as- 
sent to  this  as  the  correct  le^l  doctrine.  It 
was  Btated  in  each  of  the  oount4  of  the  dec- 
laration that  the  appellee  company  held  a 
charter  from  the  tt&tb  autltoriEin^  it  to  en- 
gage in  the  busineaa  of  operating  street 
cars;  that  it  had  been  granted  an  ordinance 
by  tbe  city  of  Chicago  authorizing  it  to  lay 
Its  traidcs  and  to  operate  a  line  of  street  cars 
in  and  along  said  State  street,  and  that  at 
the  time  of  ths  alleged  collision  it  "was  op- 
erating ita  traioB  (coi  said  State  street)  un- 
der and  by  virtue  of  such  ordinance  of  the 
dl^  of  Chicago,"  The  tracks  of  the  appel- 
lee company  were  rightfully  in  the  street, 
and  it  had  lawful  authority  and  right  to  op- 
erate street  can  on  said  bracks  and  across 
•aid  interwction  of  Stait*  and  Twenty-Sec- 
ond streets.  Whether  a  proper  construction 
of  the  charter  of  tbe  appellee  company  or  of 
the  ordinance  "under  and  by  virtue"  of 
which  it  was  operating  its  trains  limited  it 
to  the  use  of  animal  power,  and  prohibitei! 
it  to  use  Bt«un  driven  cables  at  a  motive 
power  for  moving  the  cars,  or  whether  the 
adoption  of  that  character  of  motive  power 
was  an  abuse  of  ite  franchise  under  the  said 
charter  or  ordinance  can  only  be  determined 
in  a  direct  proceeding  instituted  in  behalf 
of  the  city  or  of  Lbe  public,  acting  through 
the  attorney  general  or  the  state's  attorney. 
The  declaration  disclosed  that  the  appel- 
lee company  possessed  the  requisite  corpo- 
rals power  and  capacity  to  occupy  tlie 
streets  with  its  tmcKS,  and  to  move  street 
cars  along  such  tracks.  Whether,  in  adopt- 
ing the  coble  system  as  a  motive  power,  it 
hM  ccceeded  its  chartered  powers  or  its 
privileges  as  licensee  of  the  city  under  the 
ordinance,  is  a  question  whidi  concerns  the 
public  and  the  municipality.  The  appellee 
company  is  not  answerable  to  the  appellant 
company  for  any  abuse  of  its  corporate 
powers  or  privileges,  nor  would  the  public 
or  the  city  be  concluded  by  an  adjudication 
of  the  question  in  an  action  Iwtween  private 
parties.  The  abuse  of  ita  chartered  powers, 
00  L.  R.  A. 


or  of  powers  derived  from  am  ordinance,  or 
whether,  in  transacting  its  business  that  it 
waa  authorized  by  charter  and  said  ordi- 
nanos  to  transact,  it  liad  proceeded  eoo- 
trary  to  ttie  terms  or  conditions  of  said 
charter  or  said  ordinance,  concerns  only  ths 
public.  The  appdlant  company,  in  the  as- 
sertion of  a  mere  private  right,  cannot  tiais 
right  of  recovery  on  the  nanobaervance  of 
such  terms  and  conditions,  or  on  the  denial 
of  power  in  the  appellee  company  to  exercise 
a  power  or  privilege  which  the  appellee  com- 
pany is  exercising,  and  is  being  permitted  U 
exercise,  under  tne  authority  or  color  of  a 
grant  of  power  from  the  state  and  city.  As 
to  all  others  than  the  state  or  the  munici- 
pality, the  appellee  company,  under  the  cir- 
cumstances disclosed  by  the  declaration,  is 
to  be  regarded  as  rightfully  proeecuting  tbe 
business  of  operating  a  line  of  cable  street 
cars  on  said  State  street,  and  auawerable  to 
others  than  the  representativee  of  the  pub- 
lic onlv  for  ne^igence  in  the  manner  or 
mode  of  traiisactmg  it«  buaine**  and  operat- 
ing its  trains. 

While  the  precise  question  has,  so  far  as 
we  sjre  advised,  not  been  adjudicated  by  this 
court,  the  principle  involve!  is  clearly  rec- 
ognized in  Riot  V.  Roek  Island  d  A.  R.  Co. 
21  111.  S3;  Atty.  Oen.  v.  Chwago  A  E.  R.  Co. 
IIZ  111.  620;  Bamea  v.  Suddard,  117  III. 
237,  7  N.  E.  477 ;  Cook  Counti/  v.  Oreot 
Wcateru  R,  Co.  Il»  111.  218,  10  N.  E.  604; 
and  Chicago  <£  B.  I.  R.  Co.  w.  Wright,  153 
111.  307,  38  N.  K.  JDQS.  The  point  arose  for 
determination  in  if  ins  v.  Bay  Cities  Conaol. 
R.  Co.  116  Mich.  204,  73  N.  W.  116.  The 
action  was  to  recover  for  injuries  inflicted 
upon  a  cbild  by  a  car  operated  by  the  rail- 
waycompanyin  a  atreet  Ths  cor  was  moved 
by  electricity,  and  the  lack  of  authority  to 
use  such  motive  power  was  asserted  and  lia- 
bility predicated  on  such  alleged  want  of 
power.  It  was  there  said:  "We  do  not 
think  this  question  can  be  raised  in  this  pro- 
ceeding. The  fact  was  made  to  appear  that 
the  company  did  operate  its  cars  by  elec- 
tricity, and  for  the  purpose  of  this  case  the 
trial  must  proceed  as  though  it  had  the 
right  to  do  so.  If  the  street-railway  com- 
pany is  operating  its  road  contrary  to  thA 
terms  of  its  fnmdiise,  the  aueetion  could 
undoubtedly  be  raised  by  the  city  in  a 
proper  proceeding;  but  we  do  not  think  the 
question  is  involved  in  this  issue."  The  cir- 
cuit court  correctly  ruled  that  the  declam- 
tion  did  not  present  a  cause  of  action. 

The  jiidgm^nt  of  tha  Appellate  Court  it 
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Matthew  SJIITH,  Appt., 

JOHN  J.  DENIFF,  Reapt. 

(23  Uont  SS.) 

1.  Th«  fallnpe  at  «■  s|ipellBBt  to  meet 
erepy  rrqnIreniFiit  ot  the  fhIcb  tOMch- 

lag  brleFc  nlJI  be  sulScleDt  cause  for  dInnLisal 
ot  the  Biiyeaf. 

On  reheortHff. 

L  The  btAle  of  MontitiiK  Ii&b  br  tieccM- 
■■iT  iiupIlcatlDia  aiBBined  to  Ilaelf  the 
owuerihip  nud  moiio  ot  the  Hrera  and  Btreami 
o(  tbe  Slate. 

k.  The  rlirlit  to  appropriate  the  n-attr 
or  a  ■trean,  conferred  by  the  MoDtBHa 
■tatute*.  no  tM  takeo  Bdrantage  of  and  exer- 
cised oulr  bT  one  wbo  haa  rJi>ariau  rlihta. 
either  aa  owner  of  the  riparian  land  or 
Ibmush  emat  of  the  riparlaji  .owner. 

t.  The  rlarht  of  an  KppTOprlalor  to 
take  water  from  or  over  the  land  of  an- 
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S.  The  water  rlnht  ot  oae  who  appro- 
priates irate  r  for  the  parpoie  of 
lulBB  It  upon  noorjparlan  Janda  In  his  po(- 
•eB^OD.  but  which  he  does  not  own,  doea  not 
become  appurtenant  to  auch  landa  without  a 
conrejanfe  In  writUiK  to  the  owner  of  th« 
lajidB. 

■■  A  water  rlKht  Ib  not  abandoaed  hy 
>B  Of  a  mortttase  thereof 
n  connectioD 


bj  the  on 

-       D  the 


nd  upoi 


which  t; 
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•Lthougii  the  mortgage  la  void  a<  to  the  land 
because  the  mortgagor  has  do  title  to  It. 
'7.  Tbe  poaseaiiDr  of  a  Trater  rl«Iit  onrned 
b>  another,  wbo  b«s  mortgaged  It,  will  be 
preBumed  to  have  held  *•  licensee  or  tenant 
*  "  e  mortgagor  ontU  the  mortga^  is  fore- 
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APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  tor  Deerlodge  County 
in  favor  of  defendant  in  an  action  brought 
to  quiet  title  to  s  water  right  and  ditch 
aod  to  enjoin  defendant  from  diverting  wa- 
ter therefrom.     Reversed. 

The  facts  are  stated  in  Uie  opinSonfl. 

ilcsarg.  Oeorgo  B.  Wioaton  and  W.  H. 
Trlppet,  for  appellant: 

A  thing  IB  deemed  to  be  incidental  or  ap- 
purtenant to  lojid  when  it  is  by  right  used 
with  the  land  for  its  benefit. 

Civil  Code,  i  1078;  Crooker  v.  Benton,  93 
Cal.  370,  28  Pae.  BBS. 

How  can  it  be  said  that  the  ditch  and  wa- 
ter right  in  qufiBtion  on  the  facta  of  thia 
case  were  "by  right  used  with,"  or  "belonged 
to,"  the  land  of  the  railron.d  company,  the 
railroad  eonipany  having  hud  nothing  to  do 
with  the  construction  of  the  ditch,  the  ap- 
propriation of  the  water,  or  the  uae  of  the 
water  ! 

Smith  r.  Logan,  18  Nev,  149,  I  Pac.  678. 

As  to  whether  the  water  right  was  or  waa 
not  an  appurtenant  )s  a  question  of  fact. 

iiuirk  V.  Fait,  47  Cal.  453. 

A  sale  of  a  water  right  separate  from  the 
land,  whereby  the  water  is  applied  to  other 
lands,  may  be  made,  if  the  rights  of  others 
are  not  infringed. 

Cache  La  Poudre  Irrig.  Co.  v.  Larimer  <£ 
W.  Reserooir  Co.  25  Colo.  144,  53  Pac.  318. 

The  mere  use  of  wiater  upon  land  doea 
not  make  it  appurtenant  to  the  land. 

Quirk  V.  Faik,  47  Cal.  453. 

An  appurtenance  muat  be,  (1)  an  incident 
of  the  principaJ  thing,  (2)  by  right  used 
with  tbe  principal  thing  for  its  benefit,  (3) 
related  to  the  princip^  thing,  and  (4)  it 
must  belong  to  the  principal  thing. 

How  can    they  exist    and    concur    except 


NoTS. — State  and  Ftierai  otmeriMp  of  water*. 


.  The  aettleinent  of  the  question  of  the  extent 
of  the  gorernment'B  ownership  of  water  <n- 
Tolres  oonatltnClcnal  principles  which  reach  to 
the  fonndatlon  of  tbe  goremment,  and  sITect 
the  ludlTiduBl  almost  as  closely  as  conld  the 
■ssertlon  of  government  ownerslilp  ot  his  land. 
Without  doubt  no  one  ever  Bcqulred  land  on  the 
borden  of  a  bod;  of  water  wbere  tbe  principles 
of  tbe  common  law  aiiplj  without  believing  Uiat 
he  was  obtaining  some  rIgbtB  In  the  water. 
The  extern  of  such  rights  bsd  not,  perhaps, 
been  oleerlj  deDtied  In  his  mlad.  but  he  never 
doubted  tbe  existence  ot  sncb  rights,  snd  ther 
ceprcBcnted  part  ot  tbe  value  ot  tbe  land  tor 
wfelcb  be  paid.  And  this  belief  has  been  en- 
ooaraged  by  the  courts.  In  dealing  wltb  bla 
rights  as  against  other  Individual^  the;  have 
ucd  language  itblch  cerlalnlj  w«uld  lead  bim 
tn  anderttnnd  that  bis  belief  was  well  founded. 
See  tnte  to  Barnard  v.  Shirley  (tnd.)  41  L.  It. 
A.  737.  Even  In  caseB  Involving  the  rlgbls  ot 
tbe  Individual  against  tbe  public,  valuable 
xlghts  on  tbe  part  ot  the  Individual  bsve  been 
generally  assumed  or  expressly  upheld.  Bee 
aotc  to  State  ex  rtl.  I>enD7  v.  Bridges  (Wasb.) 
40  L.  B.  A.  SOS. 

Tbe  eases  are  few  In  which  the  courts  have    

-been  required  to  decide  bow  far  tbeae  apparent    and  so  tbe 
-BO  L.  R.  A.  47 


Individual  rights  are,  as  against  the  atate.  mere- 
ly permissive,  so  that  tbe  state  may  at  Us  pleas- 
ure abridge  or  wholly  destroy  them  wUhout 
compeusatloti  for  their  loss.  Two  reasons  may 
be  asBlgned  tor  thIa  First,  tbe  general  belief 
in  Individual  rights  has  been  such  that  compen- 
sation has  usually  been  provided  In  case  they 
were  to  be  destroyed.  Second,  the  public 
claims  have  been  aaaerted  only  as  a  scsrclty  of 
water  occurred,  and  the  scarcity  has  for  the 
most  pan  followed  tbe  Increasing  population, 
so  tliat  no  occaelon  existed  to  dispute  tbe  In.- 
dlvldual  monopoly  until  the  necessity  aross  on 
the  part  ot  tbe  pnbllc  to  share  It. 


if    these    conslderatlona    the    Indt- 

generally  some  what  startled  by  tbe 

that    the    state    or    lis    grantee    can, 

at   Its  pleasure,   by   divecelou.   consumptlMi,   or 

pollution  destroy  all  value  whicb  tbe  water  may 

Furthermore.  It  would  seem  that  his  surprise- 
Is  Justlflable.  and  that  sound  principles  snd 
conitltutlunaJ  guaranties  would  protect  bIm. 
In  (be  uae  of  what  he  regards  as  bla  property. 
Water,  after  It  has  by  nature  htea  gathered 
Into  depressions  so  that  It  forma  permanent 
bodies,  partake  more  ot  the  character  of  the 
land  tban  that  of  the  light  and  sic.  although 
the  bodies  are  constantly  changing  their  parts, 
nmon  law  has  made  such  bodies 
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where  the  owner  of  the.  thing  U  aIio  th« 

owner  of  the  principal  thiiigT 

(fobvm  V.  Amet,  62  Cal.  38S,  28  Am.  Kep. 

634;  Oinocchio  v.  Amador  Canal  A  Min.  Co. 

67  CfJ.  403,  S  Vac  2S;  Crooker  t.  Benton, 

S3  CoJ.  see,  28  P««.  963;  Eimtcy,  )rrig«^on, 

p.  430;  ifecl:   t.  AreoJIienrtilfe,  2S   Ohio   St. 

642 ;   Smith  r.  Lo^on,  18  Xer.   140,  I  Pae. 

«7e;  GieeA  r.  CoIliM,  86  N.  Y.  246,  40  Am. 

Rep.    381-3S6,  note;  Stnoklor   v.  ToM,    10 

Serg.  &  G.  63,  13  Am.  Dec  657,  660,  note. 
Mr.  H.  B.  WUteUU,  for  reapoodent: 
It  was  necessary  for  appellant  to  prove 

title  to  the  lands,  or  posseesion  of  the  water 

right. 


title  does  not  diipense  with  the  necessity  of 
showing  that  be  has  the  legal  titl^  and  la  en- 
titled to  pomession. 

Emery  v.  Coohran,  i2  HI.  6fi;  Btatt  t. 
Sioua  City  <£  P.  R.  Co.  7  Neb.  357 ;  Burton  v. 
QUason,  CO  lit.  25;  Olark  t.  Covenant  Uut. 
L.  Ina.  Co.  52  Mo.  272. 

If  the  appellant  hae  no  title  to  tlie  pron- 
ises  be  must  prove  in  some  way  a  posseeaory 
right  to  the  water.  He  must  prove  his  pos- 
sEssion  of  the  premiEwa  at  tlia  time  of  the 
conmiencement  of  the  action,  or  suffer  non- 

Wolverton  v.  yioKoU,  6  Mont.  SB,  S  Pac. 
308;  Milligan  v.  Baioery,  6  Hont  129,  0  Pac 
6fl4j  Skiotcer  t.  Abbott,  19  Mont.  228,  47 
Pac.  901 ;  McDomM  v.  Lonnen,  19  Mont.  84, 
47  Pac  648. 

An  action  to  ^uiet  title  eaonot  be  main- 
tained on  an  equitable  interest  alone. 

McDonald  v.  Lannon,  19  Mont.  86,  47  Pac. 
648;  McKay  v.  UoDoMgal,  19  Hont.  495,  48 
Pac.  OSS ;  Hamilton  v.  Euton,  21  Mont  S,  53 


Pac  101 ;  Frost  v.  BpifUj/,  121  U.  S.  562.  30 
L.  ed.  1010,  7  Sup.  Ct  R^.  1129. 

Whenever  a  party  grants  a  thing  he  1>7 
implication  grants  whatever  ie  incident  ts 
it  and  necessary  to  its  beneficial  enjoyment. 

'Hie  water  was  a  necessary  appurtenance 
to  the  land, — necessary,  as  appears  by  the 
evidenoe,  as  a  matter  of  fact,  and  an  appur- 
tenance as  a  mattA  of  law  in  thie  juriBdio- 

Smith  V.  Hope  Min.  Co.  IS  Mont.  432,  4& 
Pac.  632. 

When  the  owner's  title  to  the  land  faib 
for  &ny  reaaoti,  and  tliere  has  been  no  segrc- 
gatim,  change  of  possession,  or  diversion  of 
the  water  to  another  use,  or  no  intention  to 
do  BO,it  would  seem  that  the  water  right  nil! 
still  remain  an  incident  to  the  ownership  of 
the  premises,  on  the  same  principle  that  a 
water  right  a^ipropriated  by  a  tenant  of  the 
land  becomes  an  appurtenance  and  incident 
to  the  land  on  the  termination  of  his  len- 


Tvcker  v.  Jonet,  S  Afont.  225,  19  Pac.  571; 
jSioeetlond  v.  OUen,  11  Mont.  29,  27  Pac. 
339;  Beatty  v.  Murray  Plaoor  Min.  Co.  15 
Mont.  314,  SB  Pac  82. 

The  water  right  attached  aad  became  ip- 
purteoant  to  t£e  railroad  land  during  Co- 
sins'  occupancy  and  right  at  possession  to 
the  land,  and  it  still  remained  there  when 
faia  occupant^  oeased. 

Appuitenanca  is  sometliing  connected  u 
an  inddent  wit^  another  tnhing  deemed  s 
principal  and  necessary  to  its  enjoyment,  so 
that  the  two  are  usuaily  dealt  with  as  one 
subject-matter. 

Abbott,  Law  DioL  p.  8;  Kinney,  Irriga- 
tion, It  287-269;  Donnea  v.  £wnpAr«y>,  1 


subject  to  thg  rules  governing  owncrsbLp  of  real 
estate,  sad  no  more  subject  to  tbe  assertion  of 
public  ownership  tbui  Is  the  land  Itseil,  sl- 
thoagb  for  certain  parpoeas  It  mar  bs  sobjeet 
to  public  nia. 

PubUa  right*  Hmttea. 

There  are  manr  cues  deillag  with  the  tltla 
to  the  beds  of  bodies  or  water,  but  few  which 
Involve  the  owuerahlp  ot  the  wnter  ItMlf. 

In  Hudson  Blver  It.  Co.  T.  Loeb,  7  Robt.  4 IS, 
the  court,  tor  the  purpose  of  deciding  that  a 
riparian  owuer  ol  land  upon  the  Hudson  river 
bad  DO  right  of  action  for  tbe  obstruction  b;  a 
private  ladlvldual  of  access  to  bis  wbarf.  slates 
that  the  waters  of  such  rlvor  belong  to  the  pub- 
Bat  that  was  so  merel7  becaase  the  title  to 
tba  soil  wss  Id  the  public.  The  title  to  tbe 
stream,  of  necessity,  follows  the  tlUs  to  lea 
bed.  but  ownership  ot  tbe  stream  dues  not  oec- 
esserll;  Involve  the  right  to  remove  the  water 

Neither  sovereign  nor  subject  can  have  any 
greater  than  ■  usufructuary  right  In  running 
water,  and  even  this  la  subject  to  the  tempo- 
rarj  enjoyment  by  tbe  rlpailan  proprietors 
over  wbose  land  It  passes  on  its  way  to  Its 
llnal  desilaatlon,  undiverted  and  ondlmlnUhed 
asve  for  domestic  anil  manulBcraring  purposes- 
All  Interest  Id  such  water  is  simply  an  easement 
Incapable  of  nisd  appropriation  or  cooverslon. 
Smith  V.  Bodtsater,  9S  N.  X.  488,  44  Am.  Bep. 

fiOL.  B.  A. 


Even  In  states  where  the  doctrine  of  prisr 
appropriation  has  to  some  extent  obtained  It 
has  been  held  that  the  owners  of  land  by  or 
through  which  a  watercourse  naturally  Hows 
have  a  right  of  property  In  tbe  streams. 

The  riparian  ppoprtetor  baa  the  right  to  Ibt 
flow  of  the  wSiter  which  cannot  be  taken  away 
for  Irrigation  porposes  without  making  blm 
compensation.  Lux  v.  Baggln,  69  Cal.  256,  10 
Pac.  739. 

Running  water  Is  an  Incldeoc  to,  or  part  of. 
the  sou  over  wbleh  It  naturally  flows. 

And  water  cannot  be  said  to  be  common  prop- 
erty and  subject  to  approprlaitlon  by  tbe  flnt 
person  who  may  wish  to  uae  11^  Vanslckle  v. 
Balnea.  7  Nev.  240. 

A  stream  ot  running  water  Is  part  and  parcel 
ot  the  land  tbrongh  which  It  flows  annexed  to 
the  soil,  and  the  use  of  It  as  an  Incident  to  tb* 
eoU  panes  to  the  patentee  from  the  govern- 
ment, and  be  can  be  deprived  of  It  only  by  a 
grant,  or  by  the  existence  of  eircnmscancea 
from  which  It  Is  the  policy  of  the  law  to'  pre- 
sume a  grant.  Union  Hill  ft  Min.  Co.  V.  Fer- 
ris. 2  Sawy.  176,  Fed.  Css.  Ko.  14,ST1. 

Conceding  tbat  California  tiad  the  title  to' 
□an-navlgable  rivers,  the  parage  of  the  act 
ot  1850.  adopting  tbe  common  law,  operated 
aa  a  transfer  or  surrender  to  Sll  reparian  pro- 
prietors of  the  property  of  the  stale  In  sueb 
sireaniB  snd  the  salt  beneath  them.  Lni  v. 
Heggln.  60  Cal.  2SB,  10  Pac.  874. 

Tbe  general  doctrine  being  that  tbe  body  of 
water  must  be  used  as  nearly  as  possible  con- 
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Mont.  631;  Frank  t.  Biekt,  4  Wyo.  602,  35 
Pfto.  475,  1025;  Ftttell  y.  Leaky,  72  Qd.  477, 
14  Pnc.  IBS. 

PtaintiO'  tkad  Uie  Mume  right,  under  the 
tenns  of  bis  mortgage,  to  the  posaeMioa  of 
tbe  houses,  barna,  fenoes,  and  all  fixtures  up- 
on the  land  thitt  he  has  to  the  water  right, 
for  the  lieu  of  hla  mortgage,  if  a  lien  on  any- 
thing therein  described,  extended  to  all  Buch 
imp  ro  vein  euta. 

Civil  Code,  {  1400;  2  Joiwa,  U<»tg.  3d  ed. 
E  1657- 

WhEu  one  holding  «  possessory  right  to 
public  land  appropriates  wator  for  the  pur- 
pose of  irrigating  it  such  water  right  be- 
comes a  part  of  Uie  improTements. 

Hindman  y.  Rieor.  21  Or.  112,  27  Pae.  13; 
McDoaaH  y.  Lannen,  IS  Mont  78,  47  Pac. 
646. 

If  a  party  with  the  knowledge  of,  or  hav- 
ing the  means  of  aeeertaining,  the  title  to 
real  property,  procoeda  to  occupy  such  prop- 
erty, and  expend  money  in  improvements,  he 
is  not  entitled  to  any  relief  in  law  or  equity. 
Ferria  \.  Coover,  10  C«a.  832, 
Wi)en  the  right  of  possession  of  land  ia 
abandoned  without  delivery,  or  intention  to 
deliver,  the  actital  pogeession  to  a  purchaser 
by  tlie  owner  of  the  right,  who  has  no  title 
to  the  land,  the  Tight  ie  gone.  The  transfer 
of  Cosins'  right  of  possesaioo  with  its  ap- 
purtenant water  right  to  Smith  could  not  be 
elTectcd  through  a  foreclosure  of  his  mort- 
g^ne,  or  by  means  of  any  written  instru- 
riient  whatever.  It  could  only  be  acocnn- 
plished  by  yielding  up  the  actual  oecu^n^, 
— the  f;oing  out  of  the  one,  and  the  going  in 
of  the  other. 

DaubcnUt  *.  White  (Cal.)  SI  Pac.  362; 
StiMaionarif  8oo.  of  M.  S,  Chureh  v.  Dallea, 
107  U.  S.346,  27  L.  ed.  648,  2  Sup.  Ct.  Rep. 


FiBott,  J.,  delivered  the  opinion  of  the 

Action  to  quiet  title  in  plaintiff  to  a  wa- 
ter right  ana  ditch,  and  to  enjoin  the  de- 
fendant from  diverting  water  from  the  lat- 
ter. Trial  was  l^  the  court  without  a  Jury. 
From  a  judgment  entered  upon  the  Bustain- 
iog  of  a  motion  for  a  nonsuit  interposed  at 
the  conclusion  of  the  evidence  for  the  plain- 
tiff, he  appeala. 

1.  The  brief  of  the  appellant  is  one  that 
should  not  have  been  filed  in  this  court.  In 
tbe  statement  of  the  case  the  only  references 
mode  to  the  transcript  are  those  giving  the 
pages  on  which  the  complaint  and  tbe  sub- 
stance of  a  certain  judgment  roll  are  tran- 
scribed. No  reference  is  made  to  the  tran- 
script for  the  answer,  reply,  motion  for  non- 
suit, or  judgment.  Although  several  wit- 
nesses were  examined,  the  statement  fails  to 
show  where  their  testimony  may  be  found. 
Tbe  only  error  claimed  to  have  been  commit- 
ted is  the  granting  of  the  nonsuit,  and  even 
this  is  not  specified  in  accordance  with  the 
requirements  of  rule  5  {16  Mont.  694,  44 
Pac.  vii.)  of  this  court,  as  interpreted  in 
Babaook  v.  Caldwell,  22  Mont.  460,  50  Pac 
1081.  We  would  be  justified  in  dismissing 
the  appeal  for  the  forc^ing  reasons,  but 
have  decided  to  entertain  it  in  view  of  the 
fact  that  the  brief  is  not  as  defective  as  were 
those  in  Andergon  v.  Carlton,  23  Mont.  43, 
57  Pac.  43S,  and  cases  there  cited,  where  the 
appeals  were  dismissed  for  lack  of  proper 
briefs.  In  the  future,  however,  the  failure 
of  the  appellant  to  meet  every  requirement 
of  the  rules  touching  briefs  will  be  sufficient 
cause  for  dismiasal. 


Blstent  wltb  a  beneQdal  use,  as  It  was  fonneA 
by  nature,  wltbout  Oeatrorlag  Its  nae  bj  otbers 
who  have  a  rlKbt  of  acoess  to  It.  tbe  rJKbts 
of  the  public  would  seem  to  be  those  whicb 
could  be  eierclsed  within  those  llmlta  And  so 
mofft  of  the  csaea  decide. 

Tbe  title  at  the  Hates  to  the  land  onOer  nav- 
Ignble  water  Is  held  subject  to  the  same  tmats 
«B  It  was  held  by  the  King  tor  the  public  uae 
of  navlKatkui  and  Qdierr,  and  the  erection 
tliereon  (^  vhartea  piers,  llgbtbousea,  beacona, 
and  other  facilities  ot  n»Tlf[iiHon  and  commerce. 
Stockton  V.  Baltimore  &  N.  Y.  B.  Co.  1  Inters. 
Com.  Rep.  411.  32  Fed.  Rep.  6. 

'Xbe  owner  of  the  land  opon  the  banks  of  a 
frpRb-wat«r  navigable  river  owna  the  river,  and 
tli«  right  of  tbe  public  la  toerel;  tba  rlgbt  to 
use  the  water  within  the  chftunel  for  tbe  pur- 
poa«B  ot  navlgatlim.  Neither  tbe  atate  nor  sn 
iDcllvlduBl  haa  the  right  to  Alvert  the  water  to 
bis  injury.  Walbw  T.  Board  ol  Public  Works, 
la    Ohio,  540. 

Over  the  watera  and  beds  of  meandered  lakes 
the-  state  exercises  control,  and  holds  the  same 
In  truBt  for  all  tbe  people  wbo  alike  bave  bene- 
Oc  thereof  In  flshlng.  boating,  and  the  like. 
~     - 1,  101  111.  t62,  38  L.  B.  A.  146, 
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t  a  pond  belongs  Co  tbe 
;  the  right  to  cut  Ice  oa  the  pond  la  free 
o  all,  and  the  owners  ot  tbe  shores  bave  do 
renter  rigbts  than  other  persona  who  can  ob- 
alD  access  to  the  pond,  Brastow  v.  Rockport 
ce  Co.  7T  Me.  100. 
1'tie  public  right  In  a  great  pond  Incladea  the 


lae  oC  the  water  for  domeatlc.  agricultural,  and 
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natural   levels  of  tbe  pond. 
141  Ubh.  367,  6  N.  S.  233. 

Tbe  devotion  of  tbe  great  ponds  to  public 
nse  Is  suffli-Ientl;  brued  to  Include  all  of  the 
naea  within  Che  design  and  Intent  of  tbe  orig- 
inal appcoprlatloQ  aa  they  arise.  Watnppa 
Ksserrolr  Co.  v.  Fall  ttlver,  147  Mass.  MS,  1 
L.  R.  A.  4fla,  18  N.  B.  485 ;  West  Koibury  v. 
Stodd&td,  T  Allen,  16S. 

In  Arnold  V.  Uundy,  6  N.  J.  L.  1,  10  Am.  Dec. 
see.  It  Is  said  that  navJgahle  rivers  where  the 
tide  ebbs  and  flona,  iacludlng  both  the  waters 
and  Che  land  under  the  water  (or  tbe  purpose 
of  pOMrtng  and  repaaBlag.  navigation,  flshlng, 
fowling,  susteaance,  and  all  other  uses  ot  the 
water  end  Its  products,  are  common  Co  all  the 
people  of  Nen  Jersey,  and  Chat  each  bas  tba 
right  to  use  them  accorillng  to  bis  pleasure, 
subject  only  to  the  laws  that  regulate  that  use. 
The  people  represented  by  the  leglslalure.  hav- 
ing themselves  both  Che  legal  estate  and  the 
usufruct,  may  make  such  dlspoaltlon  of  tbem, 
and  Buch  regulation  concerning  them,  as  they 
may  think  dt.  This  power  of  disposition  and 
regulation  may  extend  to  the  banlilng  ot  the 
water  of  tbe  elvers,  porta,  and  bays  to  reclaim- 
ing land  upon  the  shoree :  Che  building  of  dams, 
locks,  and  bridges  for  the  Improvement  of  nevt- 
gstion  and  the  ease  of  passage :  the  clearing 
out  and  ImprovemenC  ot  flshlng  places.  But  a 
grant  cannot  be  made  devesting  all  the  cltlseos 
of  Cbeir  common  right. 

The  use  ot  tbe  waters  of  Cbe  navigable  rlvi 
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£.  In  th«  yean  1882  ftod  18S3  &  cerUin 
ditch  wag  constructed,  and  through  it  a  wa- 
ter right  appropriated  out  of  Orou  creek, 
in  the  couaty  ot  Deerlodge,  of  which  diteh 
and  water  right  oue  Oscar  Coeiiu  owned  an 
uudivided  eighth  interest.  Coaina  appropri- 
ated the  water  for  the  purpose  of  using  it  on 
the  N.  E.  %  and  the  N.  %  of  Uie  S.  E.  % 
ot  aectiOQ  IT,  In  township  6  N.,  of  range  10 
W,,  on  which  he  was  living,  and  of  which 
he  was  in  possession  under  a  contract  there- 
for with  the  Northern  Paciflc  Railroad  Com- 
jMiiiy.  The  water  so  appropriated  was  car- 
ried upon  said  land  by  Cosins,  and  there 
used  to  irrigate  the  same,  it  being  arid  land, 
and  the  water  being  neceetary  to  produce  a 
erop  thereon.  Hia  tirother,  one  H.  C.  Coeina, 
was  a  Joint  appn^riator,  and  owned  another 
undivided  eighth  in  the  water  right  and 
ditch,  and  was  cultivating  a  portion  of  sec- 
tion IQ  in  the  same  township.  For  several 
years  the  two  brothers  used  the  water  to 
which  they  were  entitled  to  irrigate  the 
lauds  o(  both,  but  afterwards  each  brother 
diverted  the  water  to  the  use  of  which  he 
was  entitled  from  a  separate  ditch,  and  from 
that  time  the  water  was  not  used  in  common, 
but  each  brother  used  his  water  upon  the 
land  for  which  it  had  been  appropriated. 
Thereafter  Oscar  Cosins  mortgaged  the  land 
occupied  by  him  in  section  17,  and  belonging 
to  the  Northern  Paeiflc  Railroad  Company, 
"together  with  all  the  water  ditches  and  wa- 
ter rights  therewith  usually  had  and  en- 
joyed," to  the  Est«a  A,  Connell  Mercantile 
Company,  to  secure  the  payment  of  a  debt 
owing  by  Cosins  to  the  mortgagee.  The 
plaintiff,  aa  assignee  of  the  mortgage,  fore- 
closed, and  at  the  sherilT's  sale  purchased 
all  the  right,  title,  and  interest  of  Oscar 
Cosins  in  and  to  saJd  land  and  water  right 

for  tlsbtng  purposes  Is  public  to  all  tbe  people 
of  tbe  stale,  so  that  !□  case  one  has  clcsred  a 
flstilng  place  In  the  bed,  be  Is  entlMed  to  pro- 
tection In  Its  enjorment  so  long  as  he  eonCIauea 
possemlaa  and  oenipaCIoa.  Fltkln  t.  Olmstesd, 
1  Root,  21T. 

Right  to  Mv«rt  (Mtsr  *»  «U  of  HaofgaHcm. 

There  are  cases  which  eoDlllct  witb  the  prin- 
ciples above  laid  down.  declUed  by  courts  of 
such  fmlneace  tbat  aa  eisoilnBCIon  of  the 
foundation  principles  on  wbicb  tbey  should  rest 
seeniB  necessary.  Tlie  rlRhts  ot  the  govprn- 
ment  Id  a  stream  of  which  It  boldi  title  to  Ibe 
bed  are  of  two  kinds ;  First,  s  proprlctarr  rlglit 
br  which  II  holds  Ibe  fee  the  nme  as  bqt  other 
owner.  This  title  It  can  coavej  or  dispose  of 
at  Its  pleagnre  the  same  as  a  private  owser, 
subject  always  to  Its  secood  rlsbt,  which  Is  the 
prerogative  right.  By  this  rigbt  It  boldi  title 
lo  the  stream  In  trust  to  preserve  the  respective 
rights  of  the  people  wblcb  attacb  to  the  stream. 
Failure  to  observe  the  dlstlnrtlon  between  tbeae 
rI.i;htB  has  caused  the  courts  some  dllBcultj. 
—■■■'_   the   duty   to   preserve    Ibe   public    rights 


will   t 


.   preve 


jnveyan 


B   prlvat 


It  the  right  to  convey  title 
to  the  lied  does  not  Include  the  power  to  de- 
stroy the  rights  vhlch  have  vested  In  the  stream 
as  such.  At  common  law  shore  owners  bad 
rights  In  the  water  body  as  such  which  were 
regarded  as  property,  aad  Cheee  rights  would 
seem  to  be  wllhin  tbe  meaning  of  constltutlODSl 
provisions  torblddlns  tbe  taltlnc  of  property 
50  L.  R.  A. 


of  Oscar  Coslna.  Ait«r  the  sherilTB  deri 
waa  executed  to  tite  plaintiff,  be  endeavond 
to  divert  the  water,  but  was  prevented  from 
BO  doing  by  the  defendant,  who  for  seveisl 
years  had  been,  and  waa  then,  in  possession 
of  and  cultivating  and  occupying  the  liod 
in  section  17  formerly  poBseseed  by  Oscat 
Cosins,  and  then  and  now  owned  l^  thi 
Northern  Pacific  Railroad  Company.  It  ap- 
pears that  the  plaintiff  made  no  claim  *t 
the  trial  of  tjtle,  posseaaion  of,  or  right  of 
possession  to  that  Isnd.  It  further  appean 
that  the  water  appropriated  by  Oscar  Co- 
sins was  never  used  by  plaintiff,  nor  hsi 
plaintiff  ever  been  in  possession  or  control 
of  the  water  appropriated  by  Oscar  Cosins. 
The  plaintiff  concedes  that  no  right  or  Utlt 
of  any  Itind  in  or  to  the  land  described  in  the 
sheriff's  deed  passed  to  him.  The  evidence 
shows  that  the  water  right  of  Oscar  Cotins 
was  appurtenant  to  the  land  belonging  to 
the  Northern  Pacific  Railroad  Company,  mi- 
der  which  company  he  held  possession.  The 
contention  of  the  plaintiff  is  that  the  water 
right  U  not  an  appurtenant  to  the  land  fiH- 
which  it  was  appropriated.  But,  as  alteadv 
remarked,  we  think  that  the  proof  clearly 
shows  the  contrary.  The  water  was  appro- 
priated for  the  express  purpose  of  irrigating 
a  certain  parcel  of  the  land.  It  was  actu- 
ally so  us^  continuously,  and  waa  necessary 
to  the  cultivation  and  enjoyment  thereof, 
and  waa  therefore  an  appurtenance.  Tveker 
V.  JoMs,  B  Mont.  225,  19  Pac.  571;  Bmrt- 
tand  V.  OUen,  11  Mont  27,  27  Pac.  339: 
Beatty  t.  Murray  Plaoer  Uin.  Co.  15  Mont 
314,  39  Pac.  82;  Carman  v.  Staudaker,  M 
Mont  364,  61  Pttc.  738;  Sloon  v.  Olaney.  19 
Mont.  70,  47  Pac.  334;  Civil  Code,  1  1073; 
Crnol;er  v.  Benton,  93  Cal.  305,  28  Pac.  953. 
Title  t«  an  appurtenance  passes  by  a  con- 
without  compensation.  Mi>reoTer  Justice  df- 
uiaods  that  the  trustee  shall  not  destniy  tbe 
rights  of  one  class  at  twneSclarles  for  the  bea«- 
nt  of  another  class,  although  public  policy  toar 
reguire  that  Individuals  hold  Cbelr  rights  cub- 
]ect  In  some  degree  to  the  requirements  ot  Ibe 
pQbllc  A  fundamental  mailm  Is,  So  nae  ycmr 
own  ss  not  to  Injure  another.  Water  rigbTi 
are  based  on  the  maxim.  Water  flows  and  <m^t 
to  flow.  It  would  seem  that  the  tr-uste^.  in 
dealing  with  Ibe  water  righta  should  obsTif 
these  maxims,  and  that,  In  view  at  conailtctios- 
b1  guaranties.  It  could  be  compelled  to  cLs m 
Ibem  K)  far  a*  to  prevent  the  dcstractloa  a! 
rights  which  are  flrmly  Imbedded  In  the  cOD- 
mon  law.  To  state  an  extreme  caw.  jauitr 
would  s^etn  to  demand  that  the  sfate  shojil 
□ot  appropriate  all  the  water  of  ibe  IluJSuS 
river  for  a  lock  navigallon  to  the  3t.  I.awrenw 
to  the  destruction  of  tbe  rtgtits  of  all  riparian 
on-neri  between  Albany  and  Staten  Island.  T« 
tbe  New  York  court  beld  tbat  tbe  stale  own- 
ing tbe  water  of  a  navigable  streaiD  may  dlren 
the  water  therefrtim  for  supplying  Its  cauls 
wllhout  liability  to  tbe  riparian  owners  slant 
tbe  itream.  People  sc  ret.  Lioomls  v.  CaasI 
Appraisers.  33  N.  T.  «67. 

It  also  beld  that  the  alate  may.  ss  proprleti-r 
ot  the  wsters  of  a  tidal  stream,  grant  them  ot 
an  Interest  In  tbem  to  an  Individual  as  a^lnct 
tbe  rights  o<  rlpsrlso  owners.  Bo  tbst  it  mat 
erect  a  dam  for  tbe  Improvetoent  of  canal  nan- 
gatlon.  and  comppl  tbe  riparinn  owfir  f  "st 
rent  tor  tbe  surplus  water  ot  the  dam,  althoncfe 
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veTUice  of  thmt  to  which  it  ii  appurtenant. 
The  owner  of  the  land  may  sell  it  to  one 
person,  reserving,  bj  apt  worde,  the  appur- 
tenant water  right;  or  he  may  sell  the  wa- 
ter right  to  one  peraon  and  the  noil  itself 
to  another;  but,  unless  there  be  a  clear  in- 
tention to  separate  the  appurtenant  [the  in- 
cident) from  the  land  (tliQ  principal),  thera 
can  be  no  eeparatimi,  and  a  grant  of  ibe  land 
carries  with  it  necesaarilj  the  apptlrtenEulce. 
None  hut  the  owner  of  the  land  maj  eonvej 
or  eell  the  appurtenance.  Jn  the  case  at  bar 
CoBina  had  no  title  to  the  land,  and  there- 
fore could  conv^  neither  land  nor  appur- 
tenance. Nor  is  there  evidence  tending  to 
show  any  intention  on  the  part  of  Coains  to 
mortgaee  the  water  right  independently  of, 
or  as  distinct  from,  the  land  to  which  he  had 
no  title.  Whatever  the  effect  of  such  inten- 
tion might  have  been  had  it  existed,  and  an 
attempt  made  to  effectuate  it,  it  is  evident 
that  tlie  conveyance  by  mortgage  of  the  land 
included  the  water  right  as  a  mere  appur- 
tenance or  incident.  It  certainly  needs  no 
argument  beyond  this  statement  to  show  that 
Cosins  could  convey  no  interest  of  any  de- 
scription in  the  land  of  the  Northern  Pacific 
Kailroad  Company.  Such  attempted  convey- 
ance by  mortgage  Wat  ineffectual.  The  land 
iB  not  part  of  the  public  domain.  It  is  land 
owned  by  a  private  person, — the  railroad 
company, — and  that  company  and  those 
holding  under  it  own  the  land  with  the  ap- 
purtenances. When  there  has  been  no  aegre- 
gation,  change  of  possession,  or  diversion  of 
the  water  by  the  owner  to  a  use  otlier  than 
that  for  which  it  was  appropriated,  nor  in- 
tention to  do  BO,  the  water  right  remains  an 
incident  to  the  ownership  of  the  land,  al- 
though the  water  was  appropriated  by  a  ten- 
ant in  possession,  and  by  him  made  an  ap- 
purtenance to  the  land,  tliere  being  no  agree- 


ment between  the  tenant  and  the  owner  hy 

which  the  water  right  might  be  severed  oy 
the  tenant  from  the  land  to  which  it  is  ap- 
purtenant. The  plaintiff,  in  order  to  re- 
cover, must  show  title  in  himself  to  the  wa- 
ter right.  He  must  rely  upon  the  strength 
of  hii  title,  not  opon  the  weakness  of  that  of 
his  adversary.  He  has  failed  to  prove  any 
title  to  the  water  right  or  any  u«e  of  the  wa- 
ter. By  virtue  of  a  contract  with  the  rail- 
road company,  Oscar  Cosins  waa  in  the  right- 
ful possession  of  certain  land  then  and  now 
owned  by  it.  While  so  in  possession  he  ap- 
propriated water,  the  riglit  to  the  use  of 
which  became  appurtenant  to  the  land. 
There  is  no  proof  of  any  agreement,  either 
express  or  implied,  that  tbe  water  right 
might  be  separated  frmn  the  land,  and  held 
by  Cosins  as  property  distinct  from  that  to 
which  it  was  appurtenant;  and,  in  the  ab- 
sence of  such  proof,  the  presumption  is  that 
the  owner  of  the  land  is  the  owner  of  the  ap- 
purtenance. Cosins  having  no  title  what- 
ever to  the  land,  did  not  grant  to  the  plain- 
tiff the  appurtenant  water  right  which,  with- 
out the  owner's  consent  to  a  sevErance  from 
the  land,  remains  an  inseparable  incident 
thereto.  The  defendant  is  in  rightful  pos- 
session of  the  land  formerly  occupied  by  Os- 
car Cosins,  and  is  using  the  water  thereon. 
Smith  r.  Logan.  18  Nev.  14?,  I  Pac.  678,  is 
cited  bj  plaintiff  as  supporting  his  ccmten- 
tion.     The  case  is  not  in  point. 

The  motion  for  a  nonsuit  was  rightly 
granted,  and  the  judgment  for  the  defendant 
was  correct,  and  is  afflnned. 


In  the  absence  at  the  dam  It  woeld  have  flowed 
br  bis  properC;  so  (hat  bt  would  have  bad  tbe 
advantage  ot  it  without  cost-  People  v.  Tlb- 
betts.  19  N.  Y.  D2a. 

8o.  Ibe  UlsalsslppI  court  has  held  tbat  the 
■tate.  b;  virtue  of  b«r  rlgbt  of  ^nlncot  do- 
main, has  the  paramount  right  to  control  and 
dispose  at  everrtblng  within  ths  limits  which 
Is  not  absolute  and  exclusive  private  properlr 
Id  the  promotion  of  the  public  good.  The  ri- 
parian owner  has  onlf  a  quBllQed  right  la  the 
water  flawing  in  the  stream,  and  the  state  ma;. 
without  violating  the  const Itntlaaal  provisions 
agalnBt  taking  property,  divert  the  water  from 
Its  channel  lor  the  porpose  of  Improving  navi- 
gation, allhoagb  It  deprives  the  riparian  own- 
er of  all  benefit  ot  It.  The  rights  of  the  own- 
era  of  land  boDnded  by  public  rlveri  used  tor 
navigation  are  subservient  to  the  right  snd 
power  of  the  atate  to  use  and  appropriate  them 
to  the  public  good  In  promotion  of  navigation. 
Homochltto  Blvsr  Comca,  T.  Withers,  2S  Miss. 
21.  64  Am.  Dec  128. 

And  a  Peanarlvula  ooart  baa  held  that  the 
•tate  or  corporations  Invested  with  Its  prlvl- 
lesea  Is  the  sole  awnts  of  all  the  water  la  the 
■tr?ams  declared  public  hlgbways,  and  can  use 
eTcry  drop  ot  It  If  deemed  necessary  far  the 
public  wocka  Cameron  Furnace  Co.  v.  Penn- 
•ylvoula  Canal  Co.  2  FearMn  (Pa.)   208. 

And  that  where  the  ■all  and  water  of  a  river 
remain  vested  Id  the  pablle  a  riparian  owner 
eo  L-  R.  A. 


cannot  complain  that  his  right  ot  flahing  In 
the  water  In  front  of  bis  property  Is  Invaded 
by  the  erection  of  s  dam  upon  the  stream  under 
authority  ot  the  state  for  the  Improvement  of 
navigation.  Shrunk  v.  Schnylklll  Nsv.  Co.  14 
Serg.  &  K.  71. 

There  Is  no' doubt  of  the  rlgbt  ot  the  state  to 
control  snd  regulate  the  public  use  ot  the  navi- 
gable waters  wltbln  Its  borders  subject  only  to 
restraints  upon  the  rights  arising  under  the 
power  of  Congress  over  commerce.  People  v. 
Wllllajns,  ai  Cul.  408,  2  Pac.  303. 

The  state  baa  such  a  title  to  the  waters  of  a 
floatable  at  ream  that  It  can,  as  against  the 
public   desiring   to   use  the   atream.   authorise 
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ahall  use  all  the  water  within  tb« 
best  to  float  all  the  logs  offered  for  transporta- 
tion on  the  stream.  Mullen  v.  Penobscot  Log 
Driving  Co.  90  Ue.  BQT,  38  Atl.  bST. 

Where  Che  title  to  a  river  Is  claimed  by  the 
public  one  who  la  given  a  lIceDsa  to  erect  a 
mill  and  use  the  water  of  the  stream  for  power 
takea  aubjed:  to  the  right  of  the  public  to  di- 
vert the  water  ot  tbe  river  for  the  purpoae  of 
a  canal.  Uundle  T.  Delaware  k  B.  Canal  Co. 
14  How.  SO,  14  L.  ed.  S3e. 

The  state  may.  In  Improving  ths  navigation 
ot  a  river,  reserve  to  Itself  tbe  surplus  powsr 
eceated  by  the  Improvement  dama.  Green  Bay 
ft  H,  I<and  Co.  V.  Kanliauna  Water  Powel  Co. 
TO  Wis.  oas,  3S  M.  W.  82a 
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down  the  (ollowing  opinion   on  March  12, 

1900: 

After  the  opinion  heretofore  rendered  in 
thiR  case  the  court  of  its  own  motion  granted 
•  refaearing.  Additional  briefs  nnd  oral  ar- 
guments having  been  filed  and  made,  and  we 
are  aatiafled  upon  further  eoneideration  that 
the  conclusion  announced  in  the  former  opin- 
ion ta  erroneous.  The  ultimate  question 
presented  for  decision  is  whether  a  certain 
water  right  is  appurtenant  te  a  certain  par- 
eel  ot  land.  As  preliminary  to  the  deter- 
mination of  this  question,  it  is  neceesary  to 
investigate  the  nature  of  a  water  right,  how 
title  te  the  same  maj  be  acquired,  uie  char- 
acter of  its  ownership,  and  ite  relation  to 
other  real  property, 

1.  A  water  right  may  be  defined  to  be  the 
legal  right  to  use  water.  The  right  to  the 
use  of  running  water  ia  a  corporeal  right  or 
hereditament  which  follows  or  is  embraced 
by  the  ownership  of  riparian  soil.  It  is  a 
corporeal  right  running  with  riparian  land. 
Hill  V.  Hmtiman,  5  Cal.  445,  63  Am,  Deo. 
140;  Gary  v.  Daniels,  8  Met.  480,  41  Am. 
Dec.  632.  A  water  right  can  therefore  be  ac- 
quired only  by  the  grant,  express  or  implied, 
of  the  owner  of  the  land  and  water.  The 
right  acquired  by  appropriation  and  user  of 
the  water  on  the  public  domain  is  founded  in 
grant  from  the  United  States  government  as 
owner  of  the  land  and  water.  Such  grant 
has  been  made  by  Congress.  Wood  v.  Eti- 
watuia  Water  Co.  122  Cal.  162,  54  Pac.  726; 
Welch  T.  Oarretl  (Idaho)  SI  Pac.  406.  i'his 
grant  by  the  government  applies,  bowever, 
.  only  to  the  public  domain  owned  by  the 
United  States.  Note  to  Heath  v.  Williana 
(Me.)  43  Am.  Dec.  280.  Therefore,  where 
the  absolute  title  to  riparian  soil  on  a 
■tream  has  passed  from  the  United  States  be- 
fore any  right  to  the  water  by  prior  appro- 
priation has  become  vested  in  any  person,  no 
■uch  right  can  he  acquired  afterwards  under 
the  grant  ot  Congress;  and  the  common-law 
nile  as  to  the  rights  ot  riparian  owners 
would  apply,  were  it  not  for  the  fact  that  the 
state  of  Montena  has  by  necessary  implica- 


tion assumed  to  itself  the  ownership,  Mt 
modo,  of  the  rivers  and  streama  of  this  (UU 
and,  by  IS  1880  et  geq.  of  the  Civil  Code,  his 
expressly  granted  the  right  to  appropriate 
the  waters  of  such  streams,  which  right,  if 
properly  exercised  in  compliance  wiui  tlit 
requireiuente  of  the  atetute,  veste  in  the 
appropriator  full  l^al  title  to  the  use  ol 
Buch  waters  by  virtue  of  the  grant  made  br 
this  state  as  owner  of  the  wat«r.  But  this 
privilege  or  right  to  approprial*  the  »«ur 
of  a  BtreAni  can  in  any  and  every  case  bt 
taken  advantage  of  or  exercised  only  by  out 
who  has  riparian  rights,  either  aa  owner  ol 
the  riparian  laod,  or  through  grant  of  tbe 
riparian  owner.  A  trespasser  on  ripariin 
land  cannot  lawfully  exercise  there  any 
right  to  such  water  or  acquire  any  right 
therein  by  virtue  of  H  1880  et  arq.  of  the 
Civil  Code.  Alta  Land  &  Water  Co.  v.  flan- 
coo;!;,  96  Cal.  21S,  24  Pac.  645.  One  may  not 
acquire  a  water  right  on  the  land  of  another 
without  acquiring  an  easement  in  such  land. 
8t.  Helena  Water  Co.  v.  Forbes,  62  Cal.  1B2, 
45  Am.  Rep.  659.  And  an  easement  is  an  in 
terest  in  land  that  cannot  be  created,  grut- 
ed,  or  transferred  except  by  operation  of  law, 
by  an  instrument  in  writing  or  by  prescrip- 
tion. Civil  Code,  3  1600;  Great  Falia  7a- 
terworks  Co.  v.  Great  Northern  R.  Co.  i\ 
Mont.  4S7,  64  Pac.  063.  Nothing  here  said 
is  to  be  understood  as  a  modification  of  the 
doctrine  of  UcDonald  v.  Lannen,  19  Mont 
78,  47  Pac.  M6,  or  of  Wood  v.  Lowney,  20 
Mont  273,  60  Pac  704.  The  right  to  ap- 
propriate water  on  the  land  of  another  for 
a  public  use  may  be  obteined  through  con- 
demnation proceedings  under  the  right  of 
eminent  domain.  8t.  Helena  Water  Co.  v. 
Forbes,  82  Cal.  182.  In  California  it  cannot 
bo  so  obtained  for  a  private  use.  Lorem  v. 
Jacob,  63  Cal.  73.  Under  E  15  of  article  3 
of  the  Constitution  of  Montana,  the  use  of 
appropriated  water  is  made  ft  public  use. 
miinghouse  v.  Taglor,  10  Mont.  462,  4S  Pac. 
7.iT.  By  E9  1880  el  seg.  ot  the  Civil  Code  ihe 
right  is  conferred  upon  anyone  to  make  > 
valid  appropriation  of  wat<ur  on  the  unsold 
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Tbe  title  of  tbe  state  in  the  wutera  of  Its 
oaTtgable  streams  Is  held  Id  trust  to  protect, 
preserve,  and  Improve  tor  tbe  purpose  of  narl- 
catloD.  and  not  otherwise.  So  that  tbe  legLsta- 
ture  cannot  autborlie  the  beds  of  such  streams 
to  be  niled  up  witU  minlnci  d«frfi  to  tbe  de- 
■truetlon  of  the  right  of  navigation.  Woodruff 
r.  North  Bloomdeld  Gravel  MlD.  Co.  18  Fed. 
Bep.  T7S. 

The  title  to  nsTlsable  tide  waters  Is  In  tHa 
■tate  for  tbe  support  of  rlgbts  tfaerelo  which 
•re  common  to  tbe  entire  public,  such  as  the 
rights  of  navi^tlon  and  QshinE.  Without  ex- 
press grsnt  from  the  sovereign  no  Individual 
can  obtain  special  rlKhts  In  tbe  uK  of  water 
Itself  or  the  land  under  it.  Therefore  a  muni- 
cipal coriwratlon  situated  on  tide  water  has  no 
special  right  In  the  water  of  the  river  for  a 
munjclpal  water  aupply.  which  will  authorize 
It  to  prevent  tbe  discharge  of  sewage  Into  the 
•tresm  by  citlea  or  vlllaees  situated  further  up. 
NPKam  Aqueduct  Kuaxd  v.  Pamlc,  49  N.  J. 
Eq.  3U3,  IS  Atl.  106. 
fiO  L.  R.  A. 


Water  cannot  be  diverted  from  a  stream  for 
a  mnnlctpal  water  supply  witbont  making  com- 
pensation to  mllloffners  on  tbe  stream  icb'<v 
power  win  t>e  Injured  by  the  dlversIOD.  Tbe 
court  says  the  right  to  the  use  of  tbe  walec 
Is  a  kind  ot  property  that  every  mlllowner  bas 
a  right  to  oiHnpeQsatlon  for  when,  the  wa^er 
la  diverted  from  tts  natural  course  tor  public 
purposes.     Leonard  v.  Butland,  66  Tt.  105,  2S 

Atl.  Gsa. 

The  public  easuneiit  for  paswge  over  Inland 
fresh  waters  jtlves  the  state  no  right  to  convert 
tbe  waters  to  any  other  use  than  that  for  which 
the  easement  was  created,  and  It  eanDot,  there- 
fore, authorise  the  taking  of  the  water  for  ■ 
municipal  water  supply  without  eompenaatloD 
to  owners  of  land  along  the  wateroourae. 
Smith  ▼.  Rochester,  92  N.  7.  468,  4*  Am.  Bep. 
B93. 

But  the  state  conrts  have  a  rl^t  to  ileeltf^ 
as  a  (natter  ot  local  law  wlthoot  daasar  oif  Ib- 
terfermce  by  the  United  Btates  courts;  ot  the 
right  of  the  state  to  authorise  a  municipal  txr- 
poratlon  to  take  a  water  supply  from  a  strean 
to  the  Injury  of  riparian  owners.  Sc  ADtbonr 
Falls   Water   Power   Co.    v.    St.    Panl    Water 
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•tate  land*.  Wood  v.  Etiwanda  Water  Oa. 
122  C&l.  152,  54  Pac  720.  But  such  per- 
tDission  can  and  does  applj  only  to  Iftnda 
owned  by  the  state.  As  owner  of  the 
■trenin,  it  has  grasted  the  right  to 
-appropriate  the  water  of  the  stream, 
yet  it  does  not  j»^teiid  to  legalize 
the  exercise  of  auch  privilege,  in  violation  of 
the  vested  right«  of  other  landowners.  As 
well  might  it  be  aaid  that  bj  reason  of  the 
game  laws,  permitting  all  peraona  to  fish  in 
tbe  streams  of  this  state,  it  therefore  follows 
that  anyone  has  a  vested  right  to  exercise 
this  privilege  wherever  there  is  a  stream,  in 
-deiflance  of  the  veat«d  rights  of  the  property 
owners;  that  is  to  say,  by  reason  of  the  game 
Ikws  a  landowner  has  no  rights  wliich  a  flsh- 
«rin8n  is  bound  to  respecL  Tbe  mere  state- 
ment of  such  a  proposition  is  a  demonstra- 
tion of  its  fallacy.  It  is  therefore  apparent 
that  absolute  legal  title  to  a  water  right  em 
only  be  acquir^  by  grant,  express  or  im- 
plied, of  the  riparian  owner  of  the  land  and 
'water.  It  may  be  remarked,  obiCsr,  that  tbe 
oommon-iaw  doctrine  of  riparian  rights  as- 
eured  to  each  riparian  owner  the  rirht  to 
tbe  reasonable  use,  without  substantial  dim- 
inution in  quantity  or  deterioration  in  qual- 
ity to  the  detriment  of  other  riparian  pro- 
prietors, of  the  wat«r  of  a  stream  flowing  by 
or  over  his  land.  The  doctrine  of  "prior  ap- 
propriation" confers  upon  a  riparian  owner, 
or  one  having  title  to  a  water  right  by  grant 
from  him,  the  right  to  a  use  of  the  water  of 
a  stream  which  would  be  unreasonable  at 
the  common  law,  and  to  this  extent  the  doc- 
trine of  prior  appropriatiott  may  be  said  to 
faave  abrogated  the  common-law  rule. 

2.  Section  1078  of  the  Civil  Code  defines  | 
«n  "appurtenance"  as  follows:  "A  thing  is  | 
-deemed  to  be  incidental  or  appurtenant  to  i 
land  when  it  is  by  right  used  with  the  land 
for  its  benefit,  as  in  the  case  of  a  way,  or  wa- 
tercourse, or  of  a  passage  for  light,  air,  or 
heat  from  or  across  the  land  of  another."  A 
"watercourse  from  or  across  the  land  of  an- 
other" is  an  easement,  and  by  reference  to  S 
1250  of  the  Civil  Code  it  is  plain  that  in  the 


'  contemplation  of  the  Code  an  appurtenance 
to  land  is  in  any  and  every  case  an  easem^t. 
For  example:  A  owns  a  parcel  of  land,  to 
irrigate  v°><^li  ^^  has  lawfully  appropriated, 
and  by  right  is  using,  water.  The  ditch 
through  which  the  water  is  conveyed  is  also 
owned  by  bim,  and  is  partly  upon  his  land 
and  partly  upon  the  land  of  B,  The  water 
right  is  an  appurtenant  to  A's  land,  and 
that  part  of  the  ditch  which  is  upon  B's  land 
is  an  easement  of  A  therein,  ana  is  also  ap- 
piirtenant  to  the  land  of  A,  but  that  part  of 
the  ditcb  which  is  upon  A's  land  is  not  ap- 
purtenant thereto,  but  is  part  and  parcel  of 
tbe  land  itself.  A  legal  appropriator  of  wa- 
ter may  change  the  place  of  its  use,  and  may 
use  the  water  for  other  purposes  than  that 
for  which  it  was  onglnaUy  appropriated. 
Civil  Code,  S  1882;  Woolman  r.  QaTringer, 
1  Mont.  544;  \Vim«r  v.  Bimmona,  27  Or.  1, 
SB  Pac  S;  Fuller  v.  Bioan  River  Placer  iftn. 
Go.  12  Colo.  12,  19  Fac.  836.  The  right  thus 
acquired  to  take  water  from  or  over  tbe  land 
of  anoliier  is  therefore  in  the  nature  of  an 
easement  in  gross  (Civil  Code,  i  1251,  eubd. 
6;  Bonk  of  Britith  X.  A.  v.  Uiller,  7  Sawy. 
lea,  0  Fed.  Hep.  546;  De  Wilt  v.  Harvey,  4 
Gray,  488;  Ooodriok  v.  Burbank,  12  Allen, 
462,  90  Am.  Dec.  161),  which,  according  to 
cirmimstences,  may  or  may  not  be  an  ease- 
ment annexed  or  attached  to  certain  land  as 
an  appurtenance  thereto. 

For  the  purpose  of  illustrating  the  practi- 
cal application  of  the  forgoing  principiea, 
we  shall  consider  a  few  caser  -' - 


clothed  with  the  right,  by  compliance  with 
the  provisions  of  the  stetute,  to  appropriate 
a  water  right,  subject,  of  course,  to  the  vest- 
ed rights  of  prior  appropriators.  Now,  be- 
ing the  owner  of  riparian  land,  he  can,  as 
has  been  shown,  l^ally  exercise  this  priv- 
ilege on  his  own  land;  and,  when  he  has  per- 
fected such  inchoate  right  by  fulfilling  the 
requirements  of  tbe  statute,  tbe  legal  title 
to  such  water  right  becomes  vested  in  bim, — 


-Oomrs.  16S  V.  B.  S49,  42  U  ed.  497.  18  Sup. 
Ct.  Rep.  157. 

Tinder  the  MeitcsD  law  piMbloa  bad  a  species 
of  property  tn  the  flowing  waters  within  their 
limits  In  trust  to  be  distributed  to  the  eommon 
lands  and  to  the  lands  orlglnallr  aet  apart  to 
-«Ftt]erB  or  subsequeatly  granted  by  the  muni- 
cipal authorities.  Lux  v.  Hanln,  es  Cal.  256, 
10  Psc.  874. 


Some  of  thi)  states  have  eipress]]'  asserteil 
«ltls  to  tbe  water  or  the  bodies  of  which  it  Is 
ctHnposed.  Tbe  precise  eSeot:  of  such  asaertloD 
le  not  clear.  If  nothing  more  wss  accomplished 
than  to  assert  title  to  the  ponds  and  streams 
tbe  state  would  aeem  to  still  be  limited  In  Its 
nse  4rf  the  water  b;  tbe  rights  of  private  sd- 
JoInlDg  owners.  But  If  the  aasertlan  lovolved 
the  right  to  destroy  tbe  water  body  of  course 
IndlTldusls  could  acquire  no  rights  which 
■would  prevent  such  destruction,  because  they 
tanst  be  considered  as  having  contemplated  such 
4leM  ruction.  The  destmctlou  of  the  water 
liodles  was  prabablf  Involved  Id  the  legiilatlon 
<OL.R.A. 


of  tlie  arid  regions  of  Che  west,  so  that  the 
water  could  no  longer  be  regarded  as  having  a 
locality,  bat  must  be  regarded  as  wandering 
about  aubleot  to  use  by  asyone  wbo  can  get 
possession  of  ir.  Some  regulation,  however,  1^ 
of  course,  neeessary  to  preserve  peace,  so  the 
first  user  Is  given  first  rigbt  as  hMig  as  bis  use 

The  Colorado  Constltntlon  provides  that  the 
water  of  every  natural  stream  within  tbe  state 
Is  hereby  declared  to  be  tbe  property  of  tbe 
public,  and  the  nme  la  dedicated  to  Che  use  of 
the  people  of  the  state,  auhject  to  appropria- 
tion. After  appropriation  tbe  title  to  the 
water  remalni  In  the  general  public,  while  the 
paramount  rlgbt  to  Ita  nse  continues  In  the 
appropriator.  Wheeler  v.  Northern  Colorado 
Irrlg,  Co.  10  Colo.  682,  17  Pac.  487. 

Under  tbe  Colorado  Constltatlon  private 
ownership  of  water  In  the  stream  Is  not  recog- 
nized. But  the  right  to  use  It  msy  be  acquired 
by  appropriation  to  beneficial  nse.  Fort  Moi^ 
gaa  Land  t  Canal  Co.  v.  Soutb  Platte  DItcb  Co. 
IS  Colo.  1.  30  Pac.  1032. 

The  unappropriated  water  of  every  itream 
belong*  to  the  public,  and  Is  subject  to  appro- 
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not,  however,  by  lekotin  of  mj  eommoB-lkw 
riparian  righU  aa  owner  of  the  toil,  but  by 
reason  of  statutory  grant.  Title  to  the  land 
and  title  to  the  water  right  are  in  A'a  ease 
two  distinct  things,  each  derived  from  a  sep- 
arate source.  The  question  now  presents  it- 
self. Is  the  water  ri^ht  thus  acquired  bv  A 
an  appurtenan<^e  to  the  land  of  A  upon  woich 
it  is  used!  We  have  already  attempted  to 
■how  that  an  appurtenance  to  land  under  the 
laws  of  Montana  must  be  an  easement.  Xn 
this  case  A  owns  the  land  bordering  on  the 
■trcom  as  well  as  under  it.  His  water  right 
and  ditch  are  on  bis  own  land,  and  as  a  eerv- 
itude  or  easement  thereon  cannot  bs  held  by 
tbe  owner  of  the  servient  tenement  {Civil 
Code,  {  1254),  and,  as  a  servitude  is  eztln- 
cuished  or  merR^  by  the  vesting  of  the  right 
to  the  servitude  and  the  right  to  the  servi- 
«Dt  tenement  in  the  same  person  (Civil  Code, 
I  1260),  it  might  seem  as  if  it  were  impossi- 
ble that  A'b  water  right  and  ditch  could  be 
an  appurtenance  to  A^s  land.  So  far  as  A's 
ditch  on  hia  own  land  and  the  water  right  in 
it  are  concerned,  it  is  self-apparent  that  Uiey 
cannot  be  easements,  and  lliey  are  therefore 
not  appurtenant  to  the  land.  They  are  part 
and  parcel  of  the  land.  The  right  to  the  uae 
of  the  running  water  (that  is,  the  right  to 
appropriate  water  on  one's  own  land)  is  a 
corporeal  hereditament;  but  the  wator  when 
once  appropriated  includes  and  comprehends 
an  incorporeal  hereditament,  to  wit,  the 
right  to  have  the  water  flow  in  the  stream, 
without  diminution  or  deterioration,  to  the 
head  of  the  ditch  or  place  of  diversion, — an 
easement  in  the  stream,  snd  a  servitude  up- 
on upper  riparian  lands.  Civil  Code,  !  1250, 
Bubdiv.  11;  Lower  Kinga  River  Water  Ditch 
Co.  T.  Kingg  River  £  Fresno  Canal  Co.  80 
Cal.  408 ;  Cary  v.  Danielt.  8  Met.  480,  41  Am. 
Dec.  538 ;  Wyatl  v.  Larimer  A  W.  Irrig.  Co. 
18  Colo.  298,  33  Pac.  144.  The  water  right 
of  A,  therefore,  being  confeBsedly  by  right 
used  with  his  land,  could  be  an  appurtenance 
thereto,  and  upon  a  conveyance  in  writing  of 
the  land  by  A  no  reservation  being  made  in 


the  deed,  such  water  right,  bting  attached  tc 
tbe  land,  would  ^ase  aa  on  appurtenaaea- 
thereto  if  at  the  time  of  the  conv^anea  of 
the  land  A  had  title  to  both  land  and  water 
right 

(b)   B  owns  nonriparian    land.     He  can- 


S  Pac. 
we. 

It  la  the  duty  of  the  state  to  protect  the  right 
to  water  by  priority  ot  approprlatton,  and  to 
regulate  tbe  use  thereof,  sad  to  Impose  inch 
regulatlong  and   llmLtatlans  on  Its  use  hi  vll] 

of  sU  concerned.  Cnlted  States  EYeebold  Land 
*  BrolsratloD  Co.  v.  aslleso*  (C.  C.  D.  Colo.)  1 
Denver  Lecal  Adv.  4 IS. 

Tbe  right  to  tbe  use  of  tb«  waters  of  the 
state  la  In  tbe  people  and  the  control  thereof 
la  tbe  state  leglslatare.  Be  Adjudlcstlon  of 
Water  Rights  In  Water  DIst.  No.  33  (C.  C.  D. 
Colo.)    1   Denver  Leml  Adv.  BOO. 

All  unappropilsted  water  belonss  to  the  peo- 
ple. The  title,  right,  property,  snd  ownership 
remain  In  the  state  until  noiae  person  dlverta 
It.  appropriates  It,  segrcEates  !t  from  the  vol- 
ume o(  Ihe  streflm.  snd  applies  It  to  a  beneficial 
use  by  some  legal  method.  The  title  of  tbe 
state  as  to  tbe  water  so  appropriated  li  tben 
devested.  The  spproprlator  becomes  the  oWDer 
ot  the  use  ao  long  aa  the  beneBclal  use  to  whieb 
SO  L.  R.  A. 


grant,  the  priTile^  of  appropriating  water 
upon  the  public  domain  or  uimu  land  owned, 
by  the  state.  If,  however,  ttiere  is  no  such 
land  of  which  he  can  avail  himself  for  the 
purpose  of  appropriating  a  water  rigbt, 
then,  of  necessity,  he  must  acquire  by  grsoit, 
express  or  implied,  or  by  condemnation  un- 
der the  pow^  of  eminent  domain,  from  some 
riparian  owner,  the  right  to  exercise  the  stat- 
utory privilege.  That  is  to  say,  he  must  ac- 
quire an  easement  in  or  a  servitude  upon  the 
land  of  another;  for,  without  an  easement  ia 
or  a  servitude  upon  the  property  of  another 
B  cannot  possibly  lawfully  acquire  a  water 
right  (St.  Helena  Water  Co.  v.  Fortes,  62 
Cal.  182,  4fi  Am.  Rep.  0^),  and  such  can  b» 
acquired  only  by  an  instrument  iu  writing. 
In  the  case  of  B  certain  distinctions  must  ^' 
kept  in  mind.  The  rigbt  to  an  coseuient  in 
the  stream  is  derived  from  statutory  grant. 
The  means  of  acquiring  this  right  be  must 
obtain  from  a  riparian  owner.  The  latter 
embraces  two  tbings:  (1)  The  right  to  di- 
vert the  water  on  the  land  of  the  grantor; 
and  (2)  the  right  to  conduct  tlie  water 
across  tiie  land  of  the  grantor.  A  grant  of 
the  flrat  right  would  doubtless  carry  wiUi 
it  the  right  to  convey  the  water  across  ths- 
grantor's  land;  that  is,  a  right  of  way  for 
tlie  water  over  the  land.  It  would  be  an 
easement  of  neceseity.  On  the  other  hand, 
grant  by  a  riparian  owner  of  a  right. 
of  w«7  for  conducting  water  over  the  land 
of  the  grantor  would  not  convey  to  the- 
grantee  the  right  to  appropriate  or  divert 

1  water  on  the  land  of  the  grantor. 
Zimmler  v.  San  tut«  Water  Co.  57  Cal.  221. 
If,  however,  B  does  properly  obtain  the  right 
to  appropriate  on,  and  conduct  water  across, 

'  the  land  of  another,  or  if  he  does  so  over  tb* 

It  was  approprtatpd  la  contlnned.  While  it  so 
remains  It  Is  the  subject  of  exclusive  ownersbip. 
and  control, — the  property  of  the  appropriator 
Id  every  legal  aspect.  Wya*t  v.  Larimer  A  W. 
Irrlg.  Co.  1  Colo.  A  pp.  480,  29  Pac.  SOfl. 

The  state  of  Montana  has  by  neceesary  fm- 
pIlcBtlon  saaumed  to  Itself  tbe  ownerablp  of 
the  rivers  itud  streaniB  of  the  state,  and  has 
given  Indlvldiisla  the  right  to  appropriate  then 
for  the  nsea  permitted  by  tbe  ataCate.  Smltb 
T,  DennlD   (Uont.)   60  rae.  398. 

under  the  Idaho  taws  water  which  baa  bees 
appropriated  for  rental  ot  laJe  la  aubjrct  to 
public  use.  WUterdlDg  v.  Oteeo  (Idafaa)  4B- 
Vac.  137. 

In  Clough  V.  Wing  (Aria.)  IT  Pac.  453,  It 
Is  said  that,  aDder  the  civil  law.  water  waa 
tinblict  lurlt,  and  by  tbat  law  the  first  persoD 

tc  a  useful  purimse  has  title  agslnat  the  owner 
of  the  land  below,  and  may  deprive  bim  of  the 
benefit  of  the  natural  flow  of  the  stnvm.  Aoit 
tbat  principle  waa  adopted  for  tbe  settlement  of 
the  cnae  under  the  Arlsona  ststntea. 
The  rlgbt  of  tbe  stale  Ihus  to  destrar    |b» 


IMO. 


SUITB  T.    DBHIPT. 


745 


publie  domain  or  Btate  Ifmds,  and  thereby 
makes  a  valid  appTopriation  of  a  vater  right, 
and  uses  tlie  same  on  hie  nonriparian  land, 
in  either  case  such  wn-ter  right  and  ditch 
r  servitude  upon  tlie  ' 


and  title  to  the  dominant  estate  being  both 
united  in  B;  and  np<Mi  a  conveyance  of  hia 
land  the  water  right  and  the  ditch  would 
paaa  aa  appurtenaocea  thereto,  provided  no 
rwervatioa  thereof  is  made  in  the  deed. 

(e)  C  has  poaseswry  right  to  government 
riparian  land.  In  thia  (sae  C,  of  oourae,  hae 
the  privilege,  bj  atatutory  grant,  of  appro- 
priating a  water  right  for  the  land  which  he 
occupies,  and,  when  appropriated  in  compli- 
ance with  the  requirements  of  the  law,  the 
legal  title  to  such  water  right  becomes  veat^ 
ed  in  him.  It  ia  a  poaitive,  certain,  and  vest- 
ed property  right;  for  the  legal  title  to  the 
land  upon  which  a  water  right  lawfully  ac- 
quired by  appropriation  on  the  public  do- 
main is  used,  or  Intended  to  be  uaed,  in  no 
wiae  alTecta  the  appropriator's  title  to  the 
water  right.  Santa  Paula  Waterworka  \. 
Ptralta,  113  Cal.  38,  4S  Fac  168.  The  wa- 
ter right  thus  acquired  by  C  is,  aa  we  have 
already  shown,  an  easement  in  the  stream, 
and,  until  ha  acquires  title,  «  burden  upon 
the  land  which  he  occupies  but  does  not  own, 
the  title  to  which  double  easement,  or  to  the 
easement  and  the  servitude,  becomes  vested 
in  bim  by  virtue  of  the  grant  of  the  govem- 
ment.  The  servitude  upon  the  land  under 
•uch  circumatancea  does  not  become  merged 
or  extinguished  by  reason  of  his  being  in  poa- 
sesaion  ot  the  land;  for  where  one  holds  land 
by  defective  or  inchoate  title,  and  a  servi- 
tude upon  or  an  easement  in  it  by  a  valid 
title,  the  servitude  or  easement  is  not  ex- 
tinguished by  unity  of  possesaion  (Tyler  v. 
Hammond,  1 1  PicJt.  193 )  ;  nor  can  it  be  tech- 
nically an  appurtenance  to  the  land  upcn 
which  it  exiata,  for,  as  we  have  seen,  a  bur- 
den or  servitude,  to  be  appurtenant  to  land, 
muat  be  a  burden  or  servitude  upon  other 
land.     Under  these  circumstances,  if  one  ob- 

urater  bodies  Is  based  npon  the  fact  that,  prior 
to  tba  adoption  of  tbe  leslslaCton,  no  private 
rlKbts  bad  been  acgulced.  Thus.  In  tbe  weatera 
■tBtes  the  early  Battlers,  Instead  ot  aoserCiag 
common-law  liparian  rights,  eaCabllshed  the 
doctrine  ot  appropriation  which  was  perpetu- 
ated b7  iGKlslatlan.  Where  tbe  common-law 
rlgbcs  had  accmnl  before  tbe  public  title  waa 
asserted  the;  could  not  be  destroyed. 

Tbe  adoption  ol  a  eonstltatlonal  provision 
maklnx  all  Ilowinc  streams  and  natural  water- 
conrwa  forever  the  property  of  the  slate  for 
mlQlug.  Irrigation,  and  manufacturlcg  purposes 
•Iter  Che  territory  has  been  settled  under  the 
principles  of  the  common  law,  will  not  deprlvs 
tbe  rlparlu.  owners  of  Ibe  rlgbt  to  heve  ths 
<Kater  how  In  Its  natural  bed  in  vien  of  the  pro- 
vlsions  of  the  United  Btat»  Constitution. 
Biselow  T.  Draper.  6  N.  D.  1K2.  66  N.  W.  STO. 

A  statnta  deelarlnx  the  unappropriated  wa- 
ters of  the  streama  ot  the  state  to  be  the  prop- 
erty at  the  public  subject  to  tbe  right  of  ap- 
propriation cannot  Interfere  with  tbe  rights  ot 
riparian  owners  existing  when  tbe  law  was 
passed.  McGbee  Irrlg.  Ditch  Oo.  V.  Hadson, 
SB  Tax.  591,  22  S.  W.  898,  967. 
WL.K.  A. 


tains  title  to  the  land  from  the  United 
States,  his  servitude  upon  or  easement  in  tba 
land  is  immediately  extinguished  (Uivii 
Code,  i  ISGO)  and  becomes  part  and  parcel 
of  the  laud;  but  before  be  acquiies  title  to 
tbe  land  his  servitude  thereon  or  easement 
therein  ia  a  vested  interest  in  the  public  do- 
main, and  can  only  be  transferred  by  an  in- 
strument in  writing.  Now,  as  to  bis  water 
right,  viewed  only  as  an  easement  in  the 
stream :  Thia,  as  we  have  seen,  is  an  in- 
corporeal hereditament, — an  easement  not 
attached  to  land,  and  therefore  akin  to  an 
easement  in  gross  at  tha  common  law,  title 
to  which  is  vested  in  C.  But  an  eaaemeDt, 
to  be  appurtenant  to  a  parcel  of  land,  must 
be  attached  to  the  dominant  estate.  Sicaze^ 
V.  Brooks,  34  VL  461;  8pavl4ing  t.  Abbott, 
56  N.  H.  423;  Croaker  v.  Bejvtan,  S3  Cal. 
306,  2S  Pac  963;  Green  v.  Collins,  2D  Hun, 
474,  86  N.  Y.  246,  40  Am.  Rep.  531 ;  Ward  v. 
Farwell,  6  Colo.  SS.  It  can  become  legally 
attached  only  by  unity  of  title  in  tbe  same 
person  to  both  the  dominant  estate  and  the 
easement  claimed.  Jfeefc  v.  Breekenridgc, 
28  Ohio  St.  842.  C's  water  right,  therefore, 
cannot  become  an  appurtenance  to  the  land 
of  which  he  is  possessed  until  he  obtains  title 
thereto  from  the  government,  or  transfers 
bia  titlo  to  hii  water  right  to  the  owner  ot 
the  land,  and  such  transfer  can  be  made  by 
an  instrument  in  writing  only. 

(d)  D  has  posaesaory  right  to  government 
nonriparian  land.  If  D  lawfully^  acquires  a 
water  right  upon  the  public  domain,  and  con- 
ducts water  by  a  ditch  over  tbe  public  do- 
main to  the  land  which  he  occupies,  and  uses 
the  same  thereon,  it  is  clear,  from  the  re- 
sults reached  in  the  foregoing  discussion, 
that  such  water  right  and  ditch  will  not  be- 
come an  appurtenance  to  the  land  occupied 
by  D  until  he  obtains  title  thereto  from  the 
government,  or  conveys  his  water  right  and 
ditch  to  the  owner  of  the  land. 

With  the  foregoing  establiahed  legal  prin* 
ciplea  kept  in  mind,  let  us  proceed  to  the  con- 
sideration of  the  case  at  oar.  At  the  very 
outset  of  the  investigation  of  the  record  in 

The  Texas  statnte  assertieg  title  In  tbe  pub- 
lic to  ali  tbe  unappropriated  waters  of  every 
river  and  stream  wltbln  the  arid  portion  of 
the  Btate,  giving  a  right  to  spproprtate  It  for 
Irrigation  purposes,  was  held  an  eonstltatlonal 
BO  tar  as  It  affected  tbe  rlgbti  of  riparian  own- 
ers, be<;auBe  It  resulted  In  the  appropriation  of 
property  rights  for  private  use  without  due 
course  ot  law.  Barrett  v.  Hetcalfa,  12  Tex. 
Qt.  App.  247,  38  S.  W.  TG8. 

The  act  of  Texas  providing  that  nil  streams 
of  an  average  width  of  .10  teeC  are  navigable 
streams,  and  designating  the  method  of  survey- 
ing grants  upon  such  atreams.  was  not  Intended 
to  reserve  title  to  the  water  In  the  public  so  a* 
to  prevent  riparian  owners  from  ustng  it  for 
Irrigation  purposei.     Jfifd. 

The  Mttssachnsetts  colonial  ordlnsjice  of 
164T  aaaerted  the  public  title  In  great  ponds 
within  the  territory,  and  there  seems  to  be 
some  inclination  In  modem  cases  to  hold  tbat 
this  assertion  Involved  the  right  to  destroy  tba 
water  body. 

Under  the  UassBchasetts  colonial  ordinance 
the   title   to   poods   containing   more   than   19 
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this  case  the  language  of  t)ie  court  in  Wood 
V.  Lowneg,  20  Mont.,  at  page  276,  and  60  Pac. 
at  page  T91,  is  moat  apt:  "Our  labors  in 
the  case  before  ug  would  have  been  somewhat 
■impliHed,  and,  indeed,  would  be  generally 
simpliSed  in  water-right  caBes,  by  having  in- 
corporated into  the  record  a.  dia^am  of  the 
aituation  of  the  ditches  over  which  tlie  liti- 


gati, 


1  has  a 


The  record  does  not  clearly  discloae,  but 
upon  the  oral  argument  counsel  coni^ed, 
that  Cosins  appropriated  the  wa,t«r  from  the 
public  domain,  and  that  he  was  then  in  poS' 
session  of  a  certain  parcel  of  nonriparian 
land  under  a  contract  with  its  owner. 
What  the  contract  was  does  not  appear.  Be 
was,  however,  admittedly  in  rightful  posses- 
sion of  the  nonriparian  land,  the  title  to 
which  waa  in  another.  His  water  right  was 
legully  acquired  by  an  appropriation  there- 
of on  the  public  domain.  He  conducted  tie 
water,  by  means  of  a  ditch  over  the  public 
dantain,  to  the  land  he  wa«  occupying,  and 
used  the  wat«r  thereon.  It  la  conceded  that 
he  made  a  valid  appropriation  of  the  water, 
and,  as  we  have  endenvored  to  show,  the  le- 
e|B.l  title  to  the  land  upon  wliiob  a  water 
right  acquired  by  a.ppropriation  made  on  the 
public  domain  is  used  or  intended  to  be  used 
in  no  wise  affects  the  appropriator's  title  to 
the  water  right;  for  the  bona  flde  intention 
which  is  required  of  an  appropriator  to  ap' 
ply  the  water  to  some  useful  purpose  maj 
compreliend  a  use  upon  lands  and  posses- 
sions other  than  those  of  the  appropriator, 
or  a  use  for  purposes  other  than  those  for 
which  the  ri^ht  was  originally  appropriated. 
Civil  Code,  5  1882 ;  Xevada  Ditch  Co.  v.  Ben- 
nett, 30  Or.  59,  45  Pftc.  472.  Title  ta  the 
water  right  end  ditch  therefore  vested  in 
Cosini,  and  this  precludes  the  poasibility  of 
thuir  passing  to  the  Northern  Pacific  Rail- 
way Company,  the  owner  of  the  land,  as  ap- 
purtenances to  Oie  land,  without  a  convey- 
ance  in   writing.     One  who  asserts  that  a. 


they  are  appurtenances,  and  must  connect ' 

acres  In  area  waa  reserved  to  the  public.     West 
Roibar;  v.   Stoddard.  7  Allen.   ISS. 

After  tbe  paaEsgc  of  the  UassBchusetCs  ordi- 
nance, a  conn  could  nal  conv^r  tbe  title  of  a 
Sr(«t  poad  to  s  private  Individual.  ACt;.  Gen. 
T.  Revere  Ccrpper  Co.  1S2  Msbb.  444.  9  L.  K.  A. 
BIO.  2a  N.  E,  605. 

Snles  o(  grcHt  ponds  before  the  ordlni 
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passed  the  title  to  tbe  water  to  the  grantee 
frpp  from  the  control  of  the  public.  Watuppa 
Reservoir  Co.  v.  Fall  River.  154  Mus.  30E,  13 
L.  ii.  A.  255,  28  N.  B.  257. 

In  Fay  v.  Balem  t  D.  Aqueduct  Co.  Ill  Mass. 
27,  It  Is  aald,  by  the  law  ot  MaBnchuietts  great 
ponds  are  public  property,  tbe  use  of  nhlch 
for  taking  water  or  ice,  as  well  as  for  fishing, 
fowling,  batblng.  boating,  or  skating,  may  be 
regiilaled  or  scanted  by  tbe  legislature  at  Its 
discretion. 

The  .McBsaobusetts  legislature  may  appro- 
priate tbe  waters  of  great  panda  for  the  domes- 
tic use  of  municipal  cocporatlona  without  mak- 


himself  with  tbe  title  of  the  prior  appropri- 
ator. llie  water  right  of  Cosina  was  prop- 
erty distinct  from  his  estate  in  the  land  of 
the  railway  company  upon  which  he  was  us- 
ing the  water,  and  his  design,  successfully 
executed,  was  to  mortgage  Uie  water  right, 
even  if  he  should  fail  to  acquire  title  to  the 
land  included  in  tie  mortgage,  and  upon 
which  Uk  water  was  then  being  used.  In 
the  case  at  bar  the  defendant  does  not  assert 
or  pretend  that  tiere  ever  was  any  convey- 
ance by  Ooains  of  bis  water  right  to  the 
Northern  Pacific  EailwRy  Company,  the 
owner  of  the  lasd;  and,  since  an  easement 
can  only  become  legally  attached  to  land  1^ 
unity  af  titje  in  tie  same  perscm  t«  both  the 
dominant  tenement  and  the  easement 
claimed,  it  is  apparent  that  tbe  Korthera 
Pacific  Bailway  Company  could  not  grant  or 
convey  the  water  right  to  the  defendant  a* 
an  appurtenance  to  its  land,  for  the  rea.s<Hi 
that  it  has  never  owned  tie  same,  and  there- 
fore tbe  right  and  ditch  have  never  been  le- 
gally attached  as  appurtenant  to  the  land 
now  occupied  by  the  defendant.  Blisg  v. 
Kenntd}/,  43  111.  67;  Utmning  v.  Smith,  6 
Conn.  SSn.  The  water  right,  not  being 
owned  by  tie  railway  oompany,  did  not  con- 
stitute a  part  of  its  estate.  SectJcw  1078, 
supra,  may  not  be  interpreted  to  mean  that 
a  water  right  acquired  by  prior  appropria- 
tion by  one  who  has  only  possessory  title  to 
the  land,  although  with  the  intent  at  the 
time  to  use  tie  water  upon  such  land,  shall, 
by  tbe  mere  act  of  usin^  it  as  intended,  be- 
CMne  inseparably  atta<^ed  as  an  appurte- 
nance, and  the  appropriator  thereby  loses  his 
water  right.  Such  an  interpretation  would 
not  only  violate  reoc^nized  custom  and  le^l 
principles,  but  would  render  inoperative  the 
provisions  of  S  1S82,  Civil  Code.  The  oom- 
mon-law  rule  that  an  easement  acquired  by 
a  tenant  as  an  appurtenance  to  the  land  in- 
ures to  the  benefit  of  the  landlord  upon  the 
eJtpiry  of  the  tenancy  [Dempsey  v.  Ki'jip,  61 
N.  Y.  4H2)  ia.  for  the  reasons  we  have  sta.ted, 
inapplicable  to  cases  arising  under  the  stat- 
utes  in   respect   of   prior   appropriation    of 

Where  tbe  great  ponds  and  lakes  are  public 
property  the  state  may  control  and  resulate 
ibeir  use  as  It  tbinka  fit.  Feroaid  v.  Knox 
Woolen  Co,  83  Me.  48,  7  U  E,  A,  459,  19   AH. 

Id  Haloe  the  state  has  the  title  to  the  beds 
of  ponds  containing  mOTe  than  10  acres,  anil 
baa  (be  right  to  control  the  use  to  wblch  tbe 
v^'ater  shall  be  applied.  Bo  that  It  can  permit 
a  municipal  corporation  to  take  a  reasonable 
amount  for  tbe  domestic  use  of  Its  inhabltanta 
without  liability  to  one  wisbing  Co  use  ibe 
water  for  running  machinery  oa  the  outlet. 
Tbe  court  says  water  for  domestic  use  Is  a 
necessity.  Man  cannot  exist  without  It.  Water 
for  tbe  use  of  mills  Is  a  coovenleBce  only  ;  there 
can  be  no  conceivable  reason  why  thfs-  H-bo 
want  It  for  domestic  use  shall  be  compelled  to 
bur  It  of  those  wbo  want  It  for  the  usp  of 
mills.  The  caart  further  says  that  tbe  ripa- 
rian owner's  rlgbta  are  only  tbat  there  sball 
be  no  unlawful  or  unreasonable  dlmlnutloii  or 
dlvenkm  <rf  tbe  water.  The  diversion  and  con- 
sumption of  w&ter  for  domestic  purposes  la 
neither  nnlawful  nor  uoreasonabte.  "Hie  waters 
of  great  ponds  and  lakes  are  not  private  prcp- 
erty.    They  are  owned  by  the  slate,  and    iiie 
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mter  right* ;  but,  even  if  it  were  held  to  ap- 
ply in  a  quaJifled  Eeuse,  it  oould  at  the  moat 
affect  only  the  ditch  as  an  eaMment,  and  it 
would  by  no  meana  lollow  that  the  water 
right  of  Coflina  has  become  an  appurtenance 
to  land  in  section  17.  Philbrick  v.  Evring, 
97  Mbis.  133.  The  water  right  is  in  no  seniu: 
•o  incident  or  atta^ihed  to  the  land  io  Bection 
17  upon  which  it  was  used  aa  to  be  incapa- 
ble of  uae  apart  from  that  land. 

The  contention  that  Cosina  abandoned  hie 
water  right  by  eiecuting  a  mortgage  there- 
of cannot  be  suceeisfully  urged  in  this  case. 
Middle  Creek  Ditch  Co.  t.  Henry,  15  Mont. 
05S,  30  Pac.  1054.  Some  argument  is  ad- 
vanced that  neither  the  plaintiff  nor  hit  «•• 
•igDor,  the  mortgagee,  waa  actually  using  the 
waUr.  But  thii  fact  is  immaterial.  It,  of 
itt^,   does    not   impair   plaintiff's   preaant 


right  to  the  posseasion  and  uae  of  the  water. 
Plaintiff  or  his  asaignor  never  was  entitled 
to  posaesBion  until  after  foreclosure  and 
sale.  The  right  to  the  posBesaion  was  mean- 
while vested  in  Cosins.  The  defendant's 
pOBBCBBion  prior  t«  the  sheriff's  deed  will  not 
be  presumed  to  be  wrongful.  Indeed  be  aa- 
serta  rightful  poBseasion,  and  he  will  be  pre- 
sumed to  be  the  licensee  or  tenant  of  Cosins 
in  the  water  right;  and,  when  bis  licensor's 
or  landlord's  right  to  possession  ceased,  hia 
own  fell  with  it. 

The  judgment  it  reversed,  and  tlie  cause 
remanded. 

Hout,  J.,  oonimrB.    Br^Bily,  Ch.  J.,  be- 
ing disqualified,  tocA  no  part  in  tiiia  ded- 
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FABM    INVESTMENT    COMPANY 

Mary  L.  CARPENTER  et  al. 

( Wjo. ) 

t>  PfotIhIobs  foF  adj  ndteatlon  ot  vri- 
orltlCB  of  trater  rlcliti  ma;  be  Inctaded 
In  a  statute  entitled  "Ad  Act  ProTidlntt  tor 
tbe  Supervision  and  Oae  of  the  Waters  of  the 
Slate"  without  vlolatlnit  a  coDstltutlonal  rs- 
q'llremeiit  that  no  statute  shall  contain  more 
than  one  subject,  which  iball  be  clearlr  cz- 
presKd  In  its  title. 

9.  No  Kraut  of  Jndlclal  paiver,  in  viola- 
tion ot  Const,  art  2.  |  1,  providinc  for  three 
depHrtments  ot  Bovernmeat,  and  that  one  da- 
partmeot  ahall  exercise  no  powers  property 
belonfilng  to  another,  or  of  arL  S.  f  1,  veatlns 
the  Judicial  inwer  of  the  Mate  In  certain 
CDurta,  Is  Eoada  br  an  act  creating  a  board  ot 
control  of  the  waters  of  the  state,  endoxlng 
It   with   power  to  adjudicate  and  determine 


priorities  of  righta  to  the  nae  of  water,  and 
providing  tor  an  appenl  from  Its  decision  to 
tbe  coartB,  since  the  power  eierclsed  la  pri- 
marily admin  1st raitlve,  the  proceeding  ib  a 
purely  statutory  one.  Inaugurated  In  each  In- 
stance by  the  boar^,  and  no  attempt  Is  made 
to  devest  the  conrts  of  any  Jurisdiction 
granted  by  the  Conatltutlon. 

8.  Tlie  declarslion  of  atatr  owner- 
■hln  of  the  waters  of  the  state,  made 
by  Const.  arL  8,  |  1.  does  not  Invade  any  pro- 
prietary right  ot  the  United  States  In  snck 
waters,  aince  such  claim  of  ownership  waa 
recognized  and  approved  by  the  act  admitting 
the  state  to  tbe  Union,  »hlcb  eipresaly  ac- 
cepted, rat  I  Bed,  and  con  Q  need  the  CoDStltn- 
tlon,  siul  by  later  acts  ot  Congress  regulating 
the  use  of  such  waters. 

4.  Tlie  people  naar  la  thetr  orvaalo 
law,  when  eilstlng  vested  rights  are  not 
unconstitutionally  Interfered  with,  declare 
the  waters  of  all  natural  streams  and  otb*r 
natural  bodies  ot  water  to  be  the  property 
□I  the  public  or  of  tbe  stats. 


state  may  dispose  of  them  es  it  thinks  proper. 
Auburn  t.  Union  Water  Power  Co,  SO  Ms.  6T6, 
88  L.  R.  A.  leS,  S8  Atl.  Cei. 


Title  at  beticem  *tate  and  C 


f  Stats*. 


The  United  States  never  has  asserted  title 
to  any  of  the  waters  witbin  a  state,  onless  they 
were  located  upon  laud  beld  by  it  in  the  capac- 
ity of  private  ownership. 

In  Martin  v.  Waddell.  16  Pet.  410.  10  L.  ed, 
lOIZ.  It  Is  said  that  in  their  sovereign  character 
tbe  people  ot  each  state  bold  tbe  abaolate  right 
to  all  their  navigable  waters  and  the  soils  un- 
der them  tor  their  own  common  use.  This  was, 
however,  an  action  ot  ejectment  to  recover  land 

The  United  States  govern B)ent  baa  no  anch 
power  over  the  navigable  water  of  a  state  that 
It  csn  authorize  the  Dnllmlted  dlscbarxe  therein 
of  milDlQg  Oibrit  to  the  destruction  and  great 
Injury  ot  their  navigability.  Woodruff  v. 
Korth  Bloomfletd  Oravel  HIn.  Co.  18  Fed.  Rep. 
7TB. 

Tbe  navigable  waters  within  tbe  territorial 
limits  of  a  state  are  the  property  of  the  slate 
to  be  eontrolled  by  it  at  its  discretion  for  the 
banellt  tA  Its  people  only  bo  as  not  to  Inter- 
far*  with  tbe  Federal  authority  i 
60L.  R.  A. 


and  navigation.  McCready  v.  Com.  2T  Oratt. 
986. 

Tbe  statea  own  the  tide  waters  themselves 
and  tbe  flsb  In  them,  so  tar  as  they  are  capable 
of  ownership  while  running.  For  this  purpose 
the  state  represents  Its  people,  and  the  owner- 
Ship  IB  that  of  the  people  in  their  united  capac- 
ity. The  atate  has  the  right.  In  Its  discretion, 
to  appropriate  its  tide  oatera  and  their  beds  to 
be  used  by  Its  people  as  a  common  for  taking 
and  cultivating  flah.  ■□  fsc  as  It  can  be  doike 
without  obstructing  navIgatloQ.  McCready  v. 
Virginia,  94  D.  S.  381,  24  L.  ed.  248. 

The  government  as  proprietor  of  land  through 
wMch  a  stream  Cows  baa  the  same  property 
and  rigbt  In  the  stFeam  as  any  other  proprie- 
tor would  have.  Union  Mill  &  MIn.  Co.  v.  Per- 
rla,  3  Sawy.  ITS.  Fed.  Cas.  No.  14,371. 

The  government  Is  the  owner  of  the  stream 
where  It  flowB  through  public  landa  Lui  r. 
HagglQ,  S9  Cal.  2Be,  10  Pac.  T39. 

Non-navigable  streams  upon  the  public  do- 
main are  as  much  the  property  of  the  govern- 
ment as  the  land  through  which  they  flow,  and 
the  water  from  them  may  be  taken  and  used  by 
the  government  for  any  purpose  It  wishes.     Ne- 


vada DItCb  Co.  T.  E 
472. 
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6.  Ifo  property  rlcbt  *lrM4r  Bcoraed 
■■  impaired  bj  Coaat.  art.  8,  I  1,  proTld- 
Ing  that  the  tiCl«  to  all  the  w&tcrs  at  th« 
■rale  ahall  be  la  tbe  atata,  aluce  an  apprit- 
prlatOT  at  water  acQulrea  no  title  to  tlia 
water  Itwlf  while  flowing  In  i[(  natural  cban. 
nel.  bal:  oDlr  to  tbe  uae  of  a  limited  amount 
tbereot  foe  beneficial  purpoaei. 

V.  Claimants  wkoae  Fl«kta  bad  Be- 
crned  prior  to  tbe  uloDtlon  of  Conat.  art. 
S.  I  2,  provldlux  for  the  cmatlOD  of  a  board 
of  control  bavlng  auperTUlon  ot  tbe  watera  of 
tbe  Hiate,  and  act  December  22,  1890,  cre- 
ating inch  board  and  Testing  Id  It  power  to 
adjudicate  and  determltie  priorttiea  at  rlgbta, 
matt  submit  proofs  of  their  dcbta  In  tbe  ad- 
Jodkatlon  proceed ioga  tbe  aame  aa  clalmanta 
acquiring  rlgbia  after  the  adoption  of  tbe 
CmiBlltutlaa  and  aUtate. 

1.  The  dcelaloa  of  the  board  of  coatrol 
created  bj  act  December  22.  ISBO,  In  proceed- 
ings to  determine  prloritlea  of  right ■  In  tbe 
waten  of  the  state,  li  not  re*  judicata  ot  tbe 
right*  of  a  claimant  wbo,  npon  due  aotlee, 
falls  to  appear  and  aubmlt  proofs  of  his 
claims  1  and  be  is  not  estopped  from  aaaert- 
Ing  bia  rights  in  ths  courts,  sines  the  stat- 
ute Impoaea  no  penaltr  for  a  failure  to  ap- 
pe<ir,  and  there  Is  no  eipresi  llrDltatlon  upon 
tbe  further  aasertlon  of  hi*  rl|bca  br  legal 
proceed  Inga. 

8.  Kotlee  by  reslatered  nail.  In  addi- 
tion to  notice  br  publication,  ot  proceedlDgs 
br  the  stale  board  of  control  created  b;  act 
December  22.  1890,  for  tbe  determlna.tion  of 
rights  in  the  waters  ot  tbe  state,  to  each 
peraon  IiaTlng  a  recorded  claim  to  waters  of 
the  streams  embraced  in  tbe  adjudication 
proceedings.    Is    cufflclent    to  '  - 

proceat  ot  law. 


(Ma;  26,  1900.) 

rv  UESTIONS  reserred  1^  the  District 
vj,  Court  of  Johnaon  County  for  the  opin- 
ion of  the  Supreme  Court  in  au  action 
brought  to  quiet  title  to  the  right  to  use 
water  appropriated  from  a  streain  for  irriga- 
tion purposes.  Anmcera  favorabU  to  plain- 
tiff returned. 

The  facts  are  etat«d  in  the  opinion, 

Messrs.  Jamea  W.  MeCreerr  and  Al- 
tId  Bennett,  for  plaintilT: 

"Kirst  in  time,  first  in  right,"  has  become 
B  property  ntaxim  throughout  the  arid  at&tea 
of  the  Union,  and  bas  been  ei^preasly  em- 
bodied or  distinctly  recognized  in  the  early 
legislation  and  Constitutions  of  these  states ; 
and  when  property  rights  have  thus  attached 
by  virtue  of  actual  use,  then  the  principle 
of  Tested  rights  intervenee  to  protect  such 
property  rights  through  all  tbe  mutatione 
and  theories  of  subaecjuent  legislation. 

Rev.  Stat.  I8Q0,  S  2339;  Atchison  v.  Peter- 
ton,  20  VVali.  507,  22  L.  ed.  414;  Basey  v. 
Gallagher,  20  Wall.  870,  22  L.  ed.  452; 
Jennison  v.  Kirk,  9S  U.  S.  453,  23  L.  ed. 
240:  Brodery.  Vatoma  Water  d  Min.  Co. 
101  U.  E.  274,  25  L.  ed.  790;  Krall  v.  United 
Slates.  24  C.  C.  A.  543,  48  U.  S.  App.  351,  73 
Fed.  Rep.  241 ;  Union  Mill,  d  Min.  Co.  t. 
Dangberg,  81  Fed.  Rep.  73;  Boaell  v.  John- 
ton,  89  Fed.  Rep.  556. 

Tbe  various  states  and  teiritories  carved 
out  of  the  arid  territory  of  the  United  States 
have,  from  the  earliest  settlement  of  such  ' 
60  L.  R.  A. 
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frtcin  V.  Phillip;  C  CaJ.  140,  03  Am.  Dee. 
133;  Oigooi  V.  El  Dorado  Water  d  D.  0. 
Min.  Co.  5t  OaJ.  671;  Lobdell  t.  Simpson,  2 
Nev.  274,  90  Am.  Dec.  537;  Jone»  v.  idams, 
10  Nev.  78,  6  Pac  448;  rfcorp  t.  Freed,  1 
Mont  851 ;  FunJter  v.  HieKola,  1  Colo.  551 ; 
BohAUing  v.  Rominger,  4  Colo.  100;  Coffin  v. 
Left  Hani  Ditch  Co.  6  Colo.  443;  Plattt 
Water  Co.  v.  northern  Colorado  Irrig.  Co. 
12  Colo.  525,  21  Pac  711;  Moyer  v.  Pretton, 
6  Wyo.  308,  44  Pac.  84G;  Carson  y.  OentTur, 
33  Or.  612,  43  L.  R.  A.  130,  52  i>ae.  606; 
Drake  v.  Earhart,  2  Idaho,  718,  23  Pac.  541; 
Bill  T.  Lenormand  (Ariz.)  IG  Pac  266; 
Stowell  T.  Johnaon,  7  Utah,  215,  20  Pae. 
2B0;  Trambley  v.  Lvterman,  D  K.  M.  16,  27 
Pac.  312. 

Water  may  ba  appropriated  for  benefldal 
uses  by  diversion  from  the  public  streams 
and  the  actual  application  thereof  to  the 
beneficial  use  intended ;  such  appropriation 
is  described  as  the  intent  to  t^e,  accom- 
panied by  the  open  physical  demonstration 
of  such  intention,  without  tbe  pre-reqniaite 
of  any  grant  or  paper  title  whatsoever. 

Union  Mill,  d  Min.  Co.  v.  Dangberg,  81 
Fed.  Rep.  73. 

Sections  1317,  1316  and  1324  of  the  Re- 
vised Statutes  of  Wyoming  are  taken  bodily 
from  the  statutes  of  Colorado,  and  were  en- 
acted as  declarations  of  existing  customary 
Ian  by  the  first  general  assembly  of  tiie  ter- 
ritory of  Colorado  in  1801,  and  have  ever 
since  been,  and  now  are,  part  of  the  existing 
law  of  irrigation  in  that  state. 

Yunker  v.  Nichols,  I  Colo.  551 ;  Schilling 
V.  .Rominger,  4  Colo.  100;  Coffin  v.  Left 
Hand  Dilch  Co.  8  Colo.  448;  Platte  Water 
Co.  V.  A'arth^m  Colorado  Irrig.  Co.  12  Colo. 
632,  21  Pac.  711;  for(  Morgan  Land  £ 
Canal  Co.  v.  South  Platte  Ditch  Co.  IS  Colo. 
1,  30  Pac.  1032. 

These  statutes  having  been  adopted  by 
Wyoming  from  the  state  of  Colorado,  the 
construction  put  upon  these  statutes  was 
also  adopted. 

Frank  v.  Hicka,  *  Wyo.  502,  35  Pac.  475, 
1025;  Moyer  v.  Preafon,  6  Wyo.  308.  44 
Pac.  846. 

Ity  the  adoption  of  the  Constitution  thets 
fundamental  grounds  of  right  to  property 
remained  unchanged. 

fio  grant  by  Congress  was  made  or  in- 
tended of  any  of  tbe  waters  within  the  state 
of  Wyoming,  constituti:^  a  part  ot  the  pub- 
lic domain. 

Howell  V.  Johnson,  69  Fed.  Rep.  556; 
Platte  Water  Co.  v.  IJortkem  Colorado 
IiTig.  Co.  12  Colo.  625,  21  Pac.  711. 

Abandonment  of  water  rights  acquired 
from  tha  United  States  according  to  tbe 
local  laws,  customs,  and  decisions  of  tbe 
courts  is  not  efTected  by  operation  of  law, 
especially  by  operation  of  the  law  of  a 
sovereign  which  never  had  any  title  t«  tba 
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property  wbataonwr,  wbidi  bad  no  title  to 
snuit,  and  to  which  no  UUe  could  revert. 

Utt  V.  Frey.  106  CaL  39Z,  39  Fae.  807; 
Smith  T.  Eope  Min.  Co.  18  Mont.  432,  46 
Pac  632;  Xicholt  V.  Itolntoah,  19  Colo.  22, 
34  Pac.  278;  Qaatert  t.  Woj/m,  18  Mont.  218, 
44  Pac.  959. 

By  ajt.  2,  J  1,  of  the  Conatibution,  tha 
poweiB  of  the  itate  government  are  dii- 
tiibuted  into  three  departments. 

Tbi*  principle  ia  fundamental  and  easen- 
tial  to  civil  liberty. 

1  Sprit  of  Laws,  pp.  172  et  »eq.;  4  Web- 
atei'a  Works,  p.  122;  Kiiboum  v.  Thompson, 
103  U.  B.  188,  20  L.  ed.  3S6;  Doth  t.  Van- 
Kleeck,  7  Johns.  477,  5  Am.  Dec.  291. 

What  constitutea  judicial  power  within 
the  meaning  of  the  Constitution  i«  to  be  de- 
termined  in  the  light  of  the  common  law, 
And  of  the  history  of  our  institutions  as  tbey 
«xiBted  anterior  to,  and  at  the  time  of,  the 
Adoption,  of  the  Constitution. 

Statu  V.  Harmon,  31  Ohio  St.  £50;  Callo- 
nan  y.  Judd.  23  Wia.  343;  Houston  v.  WO- 
UatM,  13  Cal.  27,  73  Am.  Deo.  SGtt;  Caolej, 
Oonst.  Lim.  lOB  et  teg. 

At  the  time  of  the  adoption  of  the  Conatt- 
4uUon  the  adjudication  of  prioTitiee  of 
water  rights,  and  the  determination  of  all 
'Other  questions  of  law  and  right,  growing 
-out  of,  or  in  any  way  connect^  therewith, 
■ma  vested  exclusively  in  the  courts. 

Whatever  powers  are  to  be  exercised  by 
4he  board  of  control  are  to  be  under  the  re^u- 
-  latioDS  prescribed  by  law,  which  regulating 
law,  above  all,  is  found  in  the  Constitution 
itself ;  and  whatever  regulation  is  made 
muat  be  aubject  to  the  fundamental  princi- 
ple of  the  separation  of  departments  of  gov- 
ernment, and  cannot  extend  to  the  devesting 
«f  the  judicial  department  of  its  constitu- 
tional jurisdiction,  and  giving  such  juris- 
'diction,  or  any  part  of  it,  to  the  board  of 
«ontrol,  or  to  any  other  body  or  tribunal. 

Where  the  Constitution  confers  the  judi- 
•cial  power  upon  certain  apecifled  courts  this 
must  t>e  understood  to  eiobrace  the  whole 
judicial  power,  and  the  legislature  cannot  in 
such  case  pass  a  atatuto  abolishing  such 
-courts,  or  vest  any  portion  of  auch  power 
-elsewhere. 

Bondy,  Separation  of  Gov.  Powers,  pp. 
-31  et  aeq.;  Chandler  v.  Xaeh,  5  Mick  409; 
Zander  v,  Coe,  6  Cal.  230;  State  em  rel. 
Roekfori  v.  Maynard,  14  111.  420;  Kilboum 
▼.  Thompson,  103  U.  B.  186,  26  L.  ed.  386. 

The  act  to  provide  for  the  supervision  and 
use  of  the  watera  is  unconstitutional,  be- 
«a.u6e,  and  in  ao  far  aa,  it  attempts  to  con- 
fer upon  the  board  of  control  therein  pro- 
vided for  judicial  powers. 

A  court  is  provided  for  vritb  all  the  ele- 
ments constituting  a  court  at  common  law, 
including  actor,  reus  and  /udea,  and  a  trial 
.According  to  some  settled  course  of  judicial 
proceedings,  and  conforming  to  approved 
.^elinitions  of  a  court. 

2  Wilson's  Works,  p.  76,  note;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minnesota,  134  U.  S. 
-457,  33  L.  ed.  080,  3  Inters.  Com.  Rep.  209, 

10  Sup.  Ct.  Rep.  462,  702. 
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It  is  not  oompetent  for  the  l^^latnre  to 
withdraw  fr<Hn  judicial  cognizance  any 
matter  which  from  its  nature  is  the  subject 
of  a  suit  at  common  law  or  in  equity. 

Ucn  ex  dem.  Murray  v.  Hoioken  Land  A 
Improv.  Go.  18  How.  284,  15  L.  ed.  377. 

Where  the  Constitution  confers  judicial 
power  upon  certain  specified  courts,  this 
must  be  understood  to  embrace  Uie  whole 
judicial  power. 

Chandler  v.  Hash,  6  Mich.  400. 

The  act  involvee  the  setting  up  of  new 
grounds  for  the  right  of  property  in  water 
rights;  a  diderent  definition  of  the  maxim, 
"Priority  of  appropriation  for  beneficial  uses 
shall  give  the  better  right,"  and  different  ele- 
ments in  making  appropriations  of  water 
from  the  puUic  streams  than  those  existing 
at  and  before  the  time  of  the  adoption  of  the 
Constitution. 

McDonald  v.  Star  River  it  A.  Water  d 
Min.  Co.  13  Cal,  220;  Thomas  v.  Quiraud,  6 
Colo.  532;  Laritner  County  Reservoir  Co.  v. 
People  ea  rel.  Luthe,  8  Colo.  616,  9  Pac.  794; 
Ophir  Silver  Afin.  Co.  v.  Carpenter,  4  Nev. 
644,  97  Am.  Dec.  650;  Wheeler  r.  northern 
Colorado  Irrig.  Co.  10  Colo.  682,  17  Pac. 
487;  Sieher  v.  Frink,  1  Colo.  154,  2  Pao. 
001;  Fuller  V.  Swan  River  Placer  Min.  Co. 
12  Colo.  10,  IS  Pac.  830;  Btrickler  v.  Colo- 
rado Springs,  10  Colo.  61,  26  Pac.  313;  Jun- 
kans  T.  Rergi*,  07  Gal.  267,  7  Pac.  684; 
Union  UiU.  &  Min..  Co.  v.  Dangherg,  81  Fed. 
Rep.  73. 

The  word  "supervision"  is  the  leading 
term  in  expressing  the  subject  of  the  act. 
But  the  most  casual  inspection  of  the  act 
shows  an  attempt  and  an  intention  to  eon- 


fragmentary,  but  judicial  func- 
tions erected  into  a  system,  conterminous 
only  with  the  state,  and  with  an  exclusive 
and  original  jurisdiction  over  the  most  valu- 
able and  largest  body  of  the  private  property 
interests  in  the  stat& 

The  matter  contained  in  the  act  is  not  cov- 
ered by,  or  clearly  expressed  in,  tbe  title. 

Re  Breene,  14  Colo.  401,  24  Pac.  3;  Bkin- 
tiery.  Wilhelm,  63  Mich.  668,  30  N.  W.  311; 
Howlett  V.  Cheetham,  17  Wash.  626,  50  Pac. 
522;  Lomor  Canal  Co.  v.  Amity  Land  d 
Irrig.  Co.  20  Colo.  370,  58  Pac.  800. 

The  act  can  have  no  application  to  rights 
that  were  acquired,  or  which  had  vested, 
prior  to  the  adoption  of  the  Constitution  and 
the  psssage  of  the  act. 

Biennial  Report  State  Engineer  of  Wyom- 
ing 1896-0,  p.  44. 

Only  such  retrospective  laws  as  are  remed- 
ial may  be  passed  anywhere. 

1  Kent,  Com.  466;  Potter's  Dwarr.  Stat 
p.  162;  Sedgw.  Stat.  &  Con^  L.  173;  Wil- 
lovghby  V.  Qeorge,  S  Colo.  81 ;  Dash  y.  Van 
Kleeek,  7  Johns.  477,  6  Am.  Dee,  291;  Wil- 
lianMon  v.  Field,  2  Sandf.  Ch.  533,  and  noto 
in  7  L.  ed.  692;  Wilkinaon  v.  LeUmd,  2  Pet. 
656,  7  L.  ed.  662;  Dartmouth  College  v. 
WooduMinl,  4  Wheat.  618,  4  L.  ed.  629. 

Proceedings  for  the  adjudication  of  right* 
of  priority  to.divert  water  fcK-  beneficial  use* 
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Wapl«a,  Proceedings  in  Rem,  H  1    «t  *eg. 

Constructive  notice  will  only  operate,  ex- 
cept in  certain  caies  ot  personal  statui,  in 
proceedings  in  rem,  and  will  then  oalj  lund 
the  property  which  has  been  subjected  to  the 
power  of  the  court  bj  seizure,  or  what  ia 
equivalent  thereto. 

Webater  v.  Heid,  11  Som.  437,  IS  L.  ed. 
761;  Pennoyer  v.  Jieff,  9G  U.  B.  714,  24  L. 
ed.  56S;  Hart  v.  Baruom,  110  U.  S.  161,  28 
L.  ed.  101,  3  Sup.  Ct  Rep.  686;  Union 
Colony  V.  £:iiol(,  6  Colo.  371;  Nioholt  v. 
MoliUoth,  19  Colo.  22,  34  Fae.  278;  Cooley, 
Const.  Lim.  431  et  teg. 

Rights  to  the  use  of  water  for  beneflcial 
purposes  are  property  rights,  and  those 
eloiming  such  rights  are  entitled  to  the  same 
modes  of  trial  and  the  same  settled  meiJioda 
of  judicial  proceeding!  which  constitute 
"due  procesB  of  law"  in  other  cases,  and  in 
relation  to  other  kinds  of  property. 

Chioago,  M.  A  St.  P.  R.  Co.  v.  Minnctota, 
134  U.  S.  467,  33  L.  ed.  QSO,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Arm- 
ttrong  V.  Larimer  Count;/  Ditch  Co.  I  Colo. 
App.  4ft,  27  Pao.  235. 

Police  regulations  affecting  property  may 
regulate  the  use  or  employment  of  the  prop- 
erty; but  it  is  doubtful  whether  in  any  case 
this  power  can  be  made  to  control  the  ac- 
quisition of  property,  or  to  prescribe  tbe 
method  and  means  l^  which  its  titles  may  be 
established,  or  its  iobh  incurred;  and  cer- 
tainly it  may  not  be  extended  so  as  to  take 
property  belonging  to  one,  and  bestow  it 
upon  another. 

Tiedeman,  Pol.  Power,  i  1 ;  Farmers'  In- 
dependent Ditch  Co.  V.  ^^rtoulfurol  Ditch 
Co.  22  Colo.  513,  46  Pao.  444. 

Ifr.  J.  A.  Tba  Oridel,  Attorney  General, 
for  defendants: 

Plaintiff  has  slept  <»i  ita  rights.  Under 
due  process  of  law,  this  plaintiff  and  its 
mortgag<u'  have  had  their  day  in  court. 

Due  notice  was  given  of  the  taking  of  tes- 
timony at  the  courthouse  in  Johnson  county 
by  the  superintendent  of  the  water  diviaiou 
in  which  Johnson  county  is  situated,  and  it 
is  admitted  that  plaintiff  failed  and  refused 
to  appear  and  submit  any  evidence  as  to  its 
rights  to  priority  or  the  use  of  water  from 
said  French  creelc. 

The  waters  of  French  creek,  as  of  other 
streams  of  the  state,  are  owned  and  held  by 
the  state  for  the  benefit  of  its  oitiiens. 

Plaintiff  received  notice  but  failed  to  ap- 
pear, and  it  is  estopped  from  claiming  any 
priority  over  those  appropriatora  who  ap- 
peared and  submitted  their  claims  to  the 
board  of  control,  and  had  their  rights  and 
priorities  deter toined. 

Under  the  act  of  Congress,  it  was  possible  i 
for  plaintiff  and  others  to  acquire  rights  to  I 
the  use  ot  the  waters  of  the  state  t^  mak- 
ing appropriation  thereof  in  the  manner  pre- 
scribed by  local  laws,  customs,  and  usages,  ' 
and  such  rights  accrued  and  vested  when  so  - 
made,  and  not  otherwise.  I 

To  say  tJiat  one  oould  acquire  a  vested 
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right  to  the  use  of  water  I17  making  a  mer* 
claim  therefor,  regardless  of  local  require- 
ments, laws,  Bjid  usages,  is  not  justified. 

The  Constitution  does  not  prohibit  limited 
judicial  power  vesting  dsewhere  than  in  the 
oourts  named,  even  by  legislative  enactment, 
much  lees  by  a  subsequent  section  of  the 
some  fundamental  law. 

State  ea  reL  Uarth  v.  Btate  Bd.  of  Land 
Comr:  7  Wyo.  47S,  63  Pao.  296;  Johttatott 
v.  lAltla  Eorae  Creek  Irrig.  Co.  4  Wyo.  164, 
33  Pac.  22;  Btate  ea  rel.  Foote  v.  Live  Btoct 
Comrt.  4  Wyo.  I3£,  32  Pae.  114. 

The  state  bostrd  of  oontrol  is  %  tribunal 
possessing  original  authority  and  jurisdic- 
tion with  limited  judicial  powers  as  to  the 
waters  of  the  state  and  the  righU  of  parties 
thereto. 

In  all  procedure  the  method  by  which  no- 
tice shall  be  given  is  regulated  by  statute. 
It  is  only  required  that  it  shall  be  uniform 
as  to  all  classes  of  persons  within  a  certain 
jurisdictioD  and  as  relating  to  certain  pro- 
cedure. 

The  notice  given,  being  in  compliance  with 
the  statute,  constitutes  due  process  of  law. 

Mettra.  C.  H.  FsLmelee  and  Gaatave  E, 
A,  Hoeller  also  for  defendants. 

Potter,  Ch.  J.,  delivered   the   opinion   of 

the  court: 

This  suit  was  instituted  in  the  district 
court  of  Johnson  county  for  the  purpose  of 
securing  a  decree  quieting  the  title  of  plain- 
tiff to  the  right  to  use  water  from  French  ' 
creek  tor  the  irrigation  of  certain  lands,  as 
againat  each  and  all  of  the  defendants,  who, 
it  is  alleged,  are  asserting  prior  and  superior 
rights  to  the  plaintiff.  An  appropriation  by 
plaintiff's  grantor  in  the  year  1879,  and  ths 
continued  use  and  application  of  the  water  so 
appropriated,  are  set  out,  and  in  consequence 
thereof  a  right  superior  to  the  defendants  is 
alleged  to  reside  in  the  plaintiff.  The  an- 
swer of  but  one  ot  the  defendant*  is  in  tbe 
record.  Admitting  the  original  appropria- 
tion alleged  in  the  petition,  and  the  ownei^ 
ship  of  plaintiff  to  the  water  right  acquired 
thereby,  if  any,  the  answer,  as  a  separate 
defense,  after  disclosing  the  claim  of  the  an- 
swering defendant  to  tbe  use  of  certain  of 
the  waters  of  the  stream  for  irrigation  pur- 
poses by  reason  of  an  appropriation  in  18S3, 
sets  up  an  adjudication  by  tjie  state  board  of 
control  of  the  rights  of  the  various  claimants 
to  the  use  of  the  water  ot  ssid  stream  on  or 
about  October,  1893,  in  accordance  with  the 
provisioDB  of  chapter  8  of  the  Laws  of  1890- 
91 ;  the  same  being  an  aot  entitled  "An  Act 
Providing  for  the  Supervision  and  Use  of  the 
Waters  of  the  SUte."  It  ia  allf^ed  that  all 
the  notices  required  by  said  act  were  duly 
given  and  publiehed,  and  that  the  plaintiff 
had  actual  notice,  and  that  the  proceedings 
were  conducted  is  accordance  with  the  stat- 
utory provisions,  and  that  neither  the  plain- 
tilT  nor  his  grantors  appeared  or  suhinitted 
any  proof  of  their  alleged  rights.  It  is  also 
allied  that  by  the  order  of  the  said  board 
in  that  proceeding  the  defendant  was  award- 
ed a  oeiiAin  priority  for  a  defimt«  quanti^ 
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of  water,  for  irhieh  ft  oertiflc&te  was  iiaued 
to  him,  and  that  "no  amount  of  water  what- 
«TDr  was  awarded  or  decreed  to  the  plaintifi 
or  to  aay  other  person  for  use  upon  the 
lauds  described  in  said  pUiotiff's  petition." 
Wherefore  it  is  averred  that  Uie  plaintiff 
has  abandoned  its  rights,  and  is  now  estop- 
ped from  asserting  the  same.  To  this  de- 
fense plaintiff  flled  a  general  demurrer,  upon 
the  consideration  of  whicli  tJbe  district  court 


for  the  deciaioii  of  this  court:  "First.  Is 
the  board  of  control  of  tiia  state  of  Wyom- 
ing, provided  for  by  article  8,  §  2,  of  the 
Constitution  of  Wyoming,  vested  with  judi- 
cial power,  in  such  manner  that  it  may  ad- 
judicate and  determine  the  rights  of  priority 
among  claimants  to  the  use  of  water  for 
beneficial  uses  from  the  public  streama  of 
this  state?  Second.  Is  chapter  8  of  tlie 
Laws  of  Warning  of  1S90-91,  the  same  be- 
ing an  act  entitled  'An  Act  Providing  for  the 
Supervision  and  Use  of  the  Waters  of  the 
State,'  or  the  sections  of  said  chapter  which 
authorize  the  bosjd  of  control  to  adjudicate 
water  rights,  and  providing  a  system  of.pro- 
cedure  therefor,  constitutional !  Third.  If 
the  board  of  control  be  a  l^al  tribunal  for 
the  adjudication  of  water  rights,  and  t^e 
act  in  question  constitutional,  are  such  pro- 
visions retroactive,  and  are  claimants  of 
prior  rights  to  the  use  of  water,  which  were 
acquired  prior  to  fhe  adoption  of  the  Consti- 
tution and  passage  of  the  acts  in  question, 
required  to  submit  thur  rights  to  Uie  adju- 
dication of  said  board?  fourth.  In  case 
claimants  of  water  rights  which  accrued,  as 
stated  in  the  petition  herein,  before  the 
adoption  of  the  Constitution,  do  not  submit 
their  rights  to  said  board  for  adjudication 
when  proceedings  are  had  under  the  provi- 
sions of  the  act  by  the  board  of  control  for 
the  adjudication  of  the  rights  of  the  stream 
oat  of  which  SEud  claimants  talce  their 
water,  are  they  then  concluded  or  estopped 
by  such  adjudication?  Fifth.  Do  the  provi- 
sions of  the  statute  providing  for  publica- 
tioa  of  notice  ajtd  notice  by  mail,  and  with- 
out actual  citation  or  service  of  summons, 
oODstitute  due  process  of  law,  whereby  the 
titles  of  persons  to  water  rights  for  benefi- 
cial uses  may  be  determined!  Sixth.  Does 
the  answer  or  defense  to  which  the  demur- 
rer was  interposed  constitute  a  sufficient  an- 
swer or  defense  to  plaintiff's  complaint,  un- 
der the  lawt" 

In  this  stato  the  dectrine  prevails  tliat  a 
right  to  the  use  of  water  may  be  acquired 
by  priority  of  appropriation  for  beneficial 
purposes,  in  contraventim  to  the  common- 
law  rule  tliat  every  riparian  owner  is  enti- 
tled to  the  continued  natural  flow  of  the 
waters  of  the  stream  running  through  or  ad- 
jacent to  his  lands.  The  appropriation  con- 
aists  in  a  diversion  of  the  water  by  some  ade- 

JuaU  means,  and  its  application  to  a  bene- 
cial  use.  Jfo^er  v,  Preaton,  6  Wyo.  308, 
44  Pae.  S4S.  It  is  doubtful  if  any  questions 
of  graver  Importance  tlian  those  affecting 
water  rights  are  presented  for  judicial  con- 
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sideration.  Notwithstanding  the  settle- 
ment of  the  fundamental  doctrine,  and  ite 
recognition  by  our  Constitution  and  stat- 
utes, the  law  respecting  it,  in  many  at  its 
phages,  may  be  said  to  be  still  in  course  of 
development;  and,  compared  with  other 
questions  which  are  likely  to  arise  relating 
to  this  general  subject,  it  is  probable  that 
none  will  exceed  in  importance  those  in- 
volved and  submitted  for  determination  in 
this  controversy.  Tiiej  strike  at  the  root 
of  the  system  adopted  in  this  stete  for  the 
supervision  and  distribution  of  the  appro- 
priated waters.  As  introductory  to  the  dis- 
cussion of  the  reserved  questions,  we  will 
undertalce  a  very  brief  survey  of  the  lead- 
ing features  of  local  legislation  and  condi- 
tions existing  anterior  to  the  framing  and 
adoption  of  the  Constitution,  and  the  enact- 
ment of  the  statute  out  of  which  the  con- 
tentions in  the  case  at  bar  arise, 

L^islativs  attention  was  first  directed  to 
this  subject  In  1876.  Tho  act  of  that  year 
declared  that  those  having  a  possessory 
right  or  title  to  land  "on  the  bank,  margin, 
or  neighborhood  of  any  stream"  should  be 
entitled  to  the  use  of  the  water  thereof  for 
the  purpose  of  irrigation,  and  to  a  right  ot 
way  over  the  lands  of  others  for  the  con- 
struction of  irrigating  ditohes.  Provision 
was  also  made  for  the  just  and  equitable 
allotment  of  water  in  times  of  scarcity 
through  the  agency  of  commissioners,  who, 
when  appointed  and  required  to  act,  were  to 
make  the  apportionment  for  the  interest  of 
all  parties  concerned,  and  with  due  regard 
to  the  legal  righU  of  till.  At  the  time  of  the 
passage  ot  the  act  of  1S76  the  territory  was 
very  sparsely  settled,  and,  comparatively, 
but  HtUe  had  been  accomplished  towards  the 
cultivation  of  the  soil.  It  is  a  fact,  never- 
theless, that,  from  the  earliest  settlement  of 
the  territory,  irrigation,  although  in  a  lim- 
ited degree,  had  been  practised  by  means  of 
the  diversion  of  the  water  of  natural  streams 
and  land  had  thereby  been  brought  under 
succesaful  cultivation;  and  in  certain  por- 
tions of  the  territory  water  righte  had  been 
acquired  for  the  purposes  of  mining,  and 
possibly  in  aid  of  other  industries.  It  is 
safe  to  say,  however,  that  while  irrigation 
had  been  resorted  to  suiSciently.  to  demand 
legislative  recognition  as  early  as  1S75,  and 
the  right  to  appropriate  water  for  beneficial 
uses  had  been  from  the  beginning  continual- 
ly asserted  and  recognized  by  prevailing  cus- 
tom and  usage,  it  had  not  then  attuined  such 
proportions  as  to  exact  much  public  inter-- 
ference  or  regulation.  With  the  increaain<; 
settlement  of  the  public  lands,  and  the  im- 
petus furnished  to  their  reclamation  through 
the  enactment  by  Congress  in  18TT  of  the 
desert-land  act,  water  appropriations  and 
irrigation  works  were  rapidly  augmented  in 
number  and  value,  until  in  1S86  many  valua- 
ble water  rights  had  been  acquired,  and  title 
to  con°ideraiile  public  land  had  been  secured 
by  patent  from  the  general  government  in 
consequence  of  such  settlement  and  reclama- 
tion. The  settlement  of  the  public  lands, 
with  but  few  exceptions,  if  any,   although 
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Ue  entry  may  have  been  made  under  tbe 
faomettcad  or  pre-emptioii  laws,  was  ex- 
pedited, if,  indeed,  it  wae  not  lolelj  rendered 
poEHiblc,  b;  the  faoilitiea,  afforded  by  nature, 
the  customB,  and  lawe,  for  the  irrigB.tion 
thereol.  Thus,  the  cuItivaUon,  and  even 
the  occupation,  of  the  lands  vithin  the  ter- 
ritory had  been  attended  with  tii«  expendi- 
ture of  much  capital  and  labor,  and  the  very 
existence  of  the  homea  ol  a  large  class  of 
citizen?,  ag  well  as  the  productiveness  ol  the 
■oil,  depended  upon  the  security  to  be  af- 
forded the  appropriations  of  water  which 
liad  been  made;  and  in  view  of  tbe  many 
rights  already  kccruod,  and  the  inception  of 
new  ones  which  would  necessarily  accom- 
pany the  continued  growth  of  tbe  territory, 
the  welfare  of  the  entire  people  became  deep- 
ly concerned  in  a  wise,  eoonomicai,  and  or- 
derly regulation  of  the  use  of  tbe  waters  of 
the  public  Htreams.  It  was  realised  that 
more  adequate  laws  were  demanded,  to  duly 
protect  this  important  industrial  interest, 
fpve  stability  to  its  valuea,  assist  in  a  desir- 
able conservation  of  the  waters,  and  avcid 
confusion  and  difllculty  in  their  distribution. 
A  striking  advance  along  these  lines  was 
made  by  an  act  of  the  territorial  l^ialature 
«f  ISSli,  although  the  imperfectiona  nl  that 
law  »oou  asserted  themselves.  It  is  no  part 
of  our  purpose  to  dwelt  in  detail  upon  the 
provisions  of  that  act,  for  they  do  not  eon- 
cern  the  present  inquiry,  except  in  ao  far 
as,  together  with  other  legislation,  they  tend 
to  illustrate  the  development  of  our  exiiit- 
ing  aystem,  and  the  influences  which  led  to 
the  coDBtitutional  expressions,  and  tbe  in- 
auguration of  the  scheme  incorporated  in 
the  act  of  1890-81.  Succinctly  aUted,  tbe 
act  of  IHSO  embraced  a  declaration  that  the 
water  of  every  natural  stream  was  the  prop- 
erty of  the  public,  and  dedicated  to  the  use 
of  the  people,  subject  to  appropriation;  the 
division  of  the  territory  into  Irrigation  dia- 
tricla,  not  as  public  corporations,  but  as  in- 
cluding specided  territory,  within  each  of 
which  diatrieta  a  water  commissioner  was  to 
be  appointed,  with  general  auUiority  to  di- 
vide the  water  in  the  etreajni  in  hie  district 
among  the  several  ditches  according  to  their 
respective  prior  rights;  the  creation  of  a 
-•pecia]  proceeding  for  the  adjudication  of  the 
priorities  of  righte  upon  the  same  stream 
within  the  same  district,  in  the  particular 
-district    court      Tested    by    tbe    act    with 

i'uriadiction  therein,  the  districte  mtbin 
he  jurisdiction  of  each  district  court 
being  designated;  and  a  provision  requir- 
ing every  claimant  to  a  water  right  to 
file  a  statement  of  claim  thereof,  un- 
der oath,  with  the  eounty  clerk  and  clerk 
of  court,  on  or  before  September  1,  1SS6, 
and  every  subsequent  claimant  to  so  file  a 
similar  claim  before  commencing  the  con- 
struction of  his  diverting  works.  See  Rev. 
Stat.  1887,  ii  1331-1361.  The  special  pro- 
ceeding for  adjudication  was  purely  statu- 
tory, and  the  only  reason  for  ite  creation  is 
to  be  found  in  the  inability  of  the  ordinary 
procedure  and  processes  of  the  law  to  meet 
the  necessities  pertaining  to  the  segregation 
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by  varioua  individuals  < 
water  from  the  same  stream  by  separste 
ditebes  or  canals,  and  at  different  points 
along  its  course,  under  rights  by  appropria- 
tion to  BO  divert  and  use  t^e  water.  A  simi- 
lar proceeding  in  Colorado  has  been  held  to 
be  based  upon,  or  to  grow  out  of,  the  police 
power  of  the  state,  former**  Independ^t 
Ditch  Co.  T.  Agrioultvral  Diteh  Co.  22  Colo. 
513,  4S  Pac  444;  White  t.  Farmert'  High- 
line  Canal  i  Reaeromr  Co.  22  Colo.  191,  31 
L.  R.  A.  823,  43  Pac.  1028.  See  alto  Loudea 
frrigating  Canal  Co.  v.  Bandy  Dileh  Co.  22 
Colo.  102,  110,  43  Pac.  535.  The  persons  in- 
stituting the  proceeding  were  not  required 
to  allege  any  injury  to  th»n  or  their  prop- 
erty, nor  any  facts  necessary  to  constitute 
a  cause  of  action  at  law,  or  ground  for  re- 
lief in  equity.  The  purpose  of  the  adjudi- 
cation was  a  decree  settling  the  various 
priorities  of  right  from  the  same  stream,  anil 
the  issuance  thereunder  of  a  certificate  to 
each  appropriator  represented;  showing  his 
relative  priority,  and  the  quantity  of  water 
to  which  he  should  be  found  entitled.  The 
decree  could  be  reopened  at  any  time  within 
two  years,  and  could  be  reviewed  with  or 
without  reargument  or  additional  evidence, 
and  an  appeal  could  be  taken  to  the  supreme 
court.  The  proceedings  were  largely  inform- 
al, and  it  was  permitted  the  court  or  judge 
to  appoint  a  referee  to  take  the  toatimony. 
The  same  legislature  provided  by  another 
act  for  an  official  survivy  of  the  seveTal 
ditohes  or  canals  connected  with  the  appro- 
priation of  water,  by  county  surveyors,  at 
the  expense  of  the  owners.  The  certificate 
of  the  surveyor,  showing  the  result  of  the 
survey,  was  required  to  be  filed  with  the 
proper  clerk  of  court.  Rer.  Stat.  1837,  H 
13II2-130E.  It  is  known  that  a  few  adjudi- 
cations, but  not  many,  occurred  under  pro- 
ceedings afforded  by  the  act  of  1886.  In 
1888  the  office  of  territorial  engineer  was 
created,  with  gmeral  power  of  supervision 
of  the  diversion  and  division  of  the  publie 
waters,  and  of  the  work  of  the  water  com- 
missioners. It  was  exacted  of  that  officer 
that  be  measure  and  ascertein  the  carrying 
capacity  of  any  ditoh,  at  Uie  request  of  an 
interested  party,  and  furnish  a  cerUficato 
thereof,  and  roeaaure  and  calculate  the  flow 
of  the  waters  of  each  stream  drawn  upon  for 
irrigation  purposes.  He  was  further  re- 
quired to  collect  facts  and  make  reporta  as 
to  a  system  of  reservoirt,  become  conversant 
with  the  water  ways  of  the  territory,  and 
to  suggest  from  time  to  time  the  amendment 
of  existing  or  enactment  of  new  laws,  as  his 
information  and  experience  should  suggest. 
A  copy  of  all  decrees  in  the  special  proceed- 
ings under  the  taw  of  1886  was  required  to 
be  forwarded  to  the  engineer,  recorded  in 
his  ofiice,  and  the  particulars  thereof  fur- 
nished the  appropriate  oommissioner.  Laws 
1388,  chap.  66.  The  act  of  1888  also  de- 
clared the  waters  of  the  natural  etreama  to 
be  public,  and  dedicated  to  tbe  people,  sub- 
ject to  appropriation,  and  made  new  regula- 
tions (largely  a  repetition  of  the  former) 
as  to  the  recording  of  elaims,  but  discarded 


ttoo. 


Farm  Imvicbtui^kt  Co.  t.  Uabtskteh. 


7S3 


Aha  oflice  of  cleric  of  oouit  u  a  place  for  luch 
record.  Another  art  of  the  aame  assemtily 
repealed  the  provisions  lelating  to  a  survey 
-of  ditches  by  couutj'  surveyors.  We  might 
be  justified  in  adverting  to  ctber  interesting 
particulars  of  the  laws  of  1686  and  1888,  but 
we  apprehend  that  BuBicient  reference  to 
UiDse  Ia\s's  has  been  made  to  show  the  condi- 
tions existing  when  the  Constitution  was 
-adopted,  alid  to  illustrate  what  we  conceive 
to  be  the  fact, — that.  In  the  progress  of  our 
legislation  in  respect  to  the  use  of  water  for 
irrigation  and  oUier  beneficial  purposes,  the 
xigDilicant  feature  of  the  changes  and  addi- 
tions from  time  to  time  has  been  the  princi- 
ple of  centralized  public  control  and  regula- 
tion. Une  can  hardlj  fail  to  be  impressed 
■v/ith  the  gradual  tendency  exhibited  in  the 
vai'iouB  acts  towards  the  greater  efFective- 
jiess  of  public  supervision. 

The  expressions  of  the  Constitution  relat- 
ing to  irrigation  and  water  rights  are  as  fol- 
lows: "Water  being  Msentiai  to  industrial 
prosperity,  of  limited  amount,  and  easy  of 
^ivevsion  from  its  natural  channels,  iU  con- 
trol must  be  in  the  state,  which,  in  provid- 
ing for  its  use,  shall  equally  guard  all  the 
various  interests  involved."  Art.  1,  {  31- 
~"The  waters  of  all  natural  streams,  springs, 
lakes,  or  other  collections  of  still  water, 
-witbin  the  boundaries  of  the  state,  are  here- 
liy  declared  to  be  the  property  of  the  state." 
Art-  8,  i  1-  "There  shall  be  constituted  a 
board  of  control  to  be  composed  of  the  state 
engineer,  and  super intendents  of  water  divi- 
■ions,  which  shall,  under  such  regulations  as 
may  be  prescribed  by  law,  have  the  supervi- 
sion of  the  waters  of  the  state  and  of  their 
appropriation,  distribution,  and  diversion, 
«nd  of  the  various  officers  connected  there- 
with. Its  decisions  to  be  subject  to  review 
■by  the  courts  of  the  state."  Id.  j  2.  "Pri- 
-ority  of  appropriation  for  beneflcial  uses 
«ba.U  give  tlie  better  right.  No  appropria- 
tion shall  be  denied  except  when  such  denial 
is  demanded  by  the  public  interests."  Id.  i 
3.  "The  legislature  shall  by  law  divide  the 
state  into  four  (4)  wat^r  divisions,  and  pro- 
vide for  the  appointment  of  superintendents 
thereof."  Id.  g  4.  "There  shall  be  a  state 
engineer  who  shall  be  appointed  by  the  gov- 
ernor of  the  state  and  confirmed  by  the  sen- 
Jit«i  he  shall  hold  his  office  for  the  term  of 
six  (6)  years,  or  until  his  successor  shall 
faave  been  appointed  and  shall  have  qualified. 
He  shall  be  president  of  the  board  of  control, 
and  shall  have  general  supervision  of  the 
^traters  of  the  state  and  of  the  officers  con- 
nected with  its  distribution.  No  person 
•hall  be  appointed  to  this  position  who  has 
not  such  theoretical  knowledge  and  such 
practical  experience  and  skill  as  shall  fit  him 
for  the  position."  Id.  |  G. 
'  Pursuant  to  the  constitutional  require- 
ments, the  first  state  legislature,  by  an  act 
entitled  "An  Act  Providing  for  the  Supervi- 
bIoq  and  Use  of  the  Waters  of  the  State,"  ap- 
proved December  22,  1890,  created  the  state 
board  of  control,  divided  the  state  into  four 
-water  divisions^  and  provided  for  the  ap- 
pointment of  a  superintendent  for  each  divi- 
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sion.  The  office  of  water  commissioner  Is 
retained,  who  becomes  the  local  official 
charged  with  the  duty  of  dividing  the  waters 
in  bis  district  among  the  several  claimants 
according  to  their  respective  priority  of 
rights,  under  the  general  supervision  ol  the 
b<»ird,  superintendi^nta,  and  state  engineer. 
Water  districts  are  required  to  be  estab- 
lished by  the  board  of  control  as  priorities 
of  appropriation  are  adjudicated.  The  duty 
was  devolved  upon  the  various  county  clerlu 
to  transmit  to  the  state  engineer  within 
thirty  days  a  transcript  of  all  claims  to  ap- 
propriations of  water  on  file  in  their  respect- 
ive oltices,  and,  where  on  original  record 
thereof  was  contained  in  books  kept  for  that 
purpose,  the  original  records  of  claims  were 
to  be  transmitted,  instead  of  an  abstract. 
The  clerks  of  court  were  likewise  required 
to  forward  to  the  engineer  the  certiQcates  of 
county  surveyors  an  file  in  their  respective 
offices,  showing  the  measurements  of  ditches. 
Thereafter,  before  any  person  should  com- 
mence the  construction,  enlargement,  or  ex- 
tension of  any  distributing  works,  or  per- 
forming any  work  in  connection  with  an  in- 
tent to  appropriate  any  of  the  public  waters 
of  the  state,  it  was  and  is  exacted  of  him 
that  he  apply  to  the  president  of  the  board 
of  control  for  a  permit  to  moke  such  appro- 
priation. Complete  regulations  controlling 
the  action  of  the  engineer  in  approving  or 
rejecting  the  application  are  embraced  in  the 
act,  including  provisions  for  an  appeal  from 
the  action  of  the  engineer  in  rejecting  an  ap- 
plication to  the  board,  and  from  the  order 
of  the  t>oard  thereon  to  the  district  court. 
By  the  act  in  question,  also,  a  system  of  pro- 
cedure to  be  inaugurated  and  conducted  t^ 
the  board  is  established,  wherein  and  where- 
by the  board  is  directed  and  empowered  to 
ascertain,  adjudicate,  and  determine  the  pri- 
orities of  rights  of  the  various  clainiants 
from  the  same  stream,  and  the  former  legis- 
lation authorizing  such  adjudication  by  a 
special  proceeding  in  the  district  court  is  re- 
pealed. It  was  provided,  however,  that  all 
cases  in  such  special  proceeding  then  pend- 
ing in  the  courts  might  be  retained  therein, 
and  proceed  to  final  determination  in  oe- 
cordance  with  the  laws  in  force  at  the  timr 
of  their  inception,  or  that  such  cases,  or  tity 
of  them,  might  be  transferred,  on  the  appli- 
cation of  the  interested  parties,  to  the  board 
of  control.  The  jurisdiction  and  authority 
of  the  hoard  of  control  to  make  the  determin- 
ation as  required  by  the  act,  and  the  power 
of  the  legislature  to  confer  that  authority 
upon  the  board,  are  contested  in  the  case  at 
bar,  and  the  several  questions  reserved  for 
the  decision  of  this  court  depend  for  their 
solution  upon  a  consideration  of  the  validity 
and  effect  of  that  portion  of  the  act  making 
provision  for  the  adjudication.  The  act  of 
December  22,  ISDO,  is,  as  amended  in  some 
particulars  immaterial  to  the  present  in- 
quiry, contained  in  the  Revised  Statutes  of 
1800,  and  in  H  859  to  887,  inclusive.  Sec- 
tions 850  and  860  are  as  follows: 

"Sec.  850.  It  shall   be  the  duty  of  tha 
board,  at  its  first  meeting,  to  moke  proper  ai 
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-rangegnenta  for  beginning  th«  detennination 
of  the  prioritlea  of  right  to  the  use  of  t^e 
public  waters  of  the  gtete,  which  determins- 
tioD  eball  begin  on  the  fltreama  moat  used  for 
irrigation,  and  be  continued  aa  rapidi;  »M 
practicable,  until  all  the  ctaima  for  appro- 
priation now  on  record  ahall  have  been  ad- 
judicated. 

"Sec.  860.  Th«  boftrd  of  control  ahall  de- 
dde  at  Uieir  first  meetinK  the  atreajna  to  be 
first  adjudicat«d,  and  shall  fix  a  time  for  be- 
ginning of  taking -of  testimonj'  and  the  mak- 
ing of  such  examibation  aa  will  enable  them 
to  determine  the  lighta  of  the  varioua  elaim- 

Concerning  the  proceedings  pieliminary 
to  an  order  of  determination,  it  will  suffi- 
ciently answer  our  purpose  to  state  that  no- 
tices are  required  to  be  published  and  aent 
by  registered  mail  to  each  person  hav- 
ing a  recorded  claim  to  waters  of  the 
stream  or  streams  embraced  in  the  adjudica- 
tion proceedings,  showing  when  the  engineer 
will  begin  a  measurement  of  the  stream  and 
the  several  diverting  workii,  and  the  time 
and  place  when  the  euperintendent  will  oom- 
meoce  the  taking  of  t^tintony.  Accompany- 
ing the  notice,  there  is  required  to  be  sent 
to  the  claimant  a  blank  form,  on  which  the 
claimant  is  required  to  present  in  writing, 
under  oath,  certain  specified  facts  relating 
to  his  appropriation.  Upon  the  completion 
of  the  testimony  the  same  is  to  be  opened  to 
public  inspection  at  a  time  and  plaoe  men- 
tioned in  a  notice  thereof  to  be  previously 
published  and  sent  by  mail  to  the  several 
claimants.  An  opportunity  is  provided  for 
any  intereated  party  to  contest  before  the 
superintendent  and  the  board  the  claim  of 
any  other  persons  who  may  have  submitted 
their  proof.  Upon  the  completion  of  the 
evidence  in  the  original  hearing,  and  in  all 
c<Httests,  the  same  is  required  to  be  trans- 
mitted to  the  board  of  control.  In  the  mean- 
time the  engineer  or  his  assistant  is  required 
to  make  an  examination  and  measurement 
of  the  stream  and  the  works  diverting  water 
therefrom,  aa  well  as  of  the  irrigated  lands, 
or  lands  susceptible  of  irrigation  from  the 
various  ditches  or  canals  taking  water  from 
the  stream  then  under  consideration,  and  to 
make  a  map  or  plat  showing  the  course  of  the 
stream,  the  location  of  each  ditch,  and  the 
lands  irrigated  or  susceptible  of  irrigation 
therefrom.     Sections  S72  and  873  are  as  fol- 

"Scc.  872.  At  the  first  regular  meeting  of 
the  board  of  control,  after  the  completion  of 
such  measurement  by  the  state  engineer,  and 
the  return  of  said  evidence  by  said  division 
superintendent,  it  shall  be  the  duty  of  the 
board  of  control  to  make  and  cause  to  be  en- 
tered of  record  in  its  office,  an  order  deter- 
mining and  establishing  the  several  priori- 
ties of  right  to  tbe  use  of  waters  of  said 
stream,  and  the  amounte  of  appropriations 
of  the  several  persons  claiming  water  from 
such  stream,  and  the  character  and  kind  of 


amount,  by  the  time  l^  trtiicb  it  ahall  have- 
been  node  and  the  amount  of  water  whidt 
shall  have  been  applied  for  beneficial  pur- 
poses: Provided,  that  such  appropriator 
shall  at  no  time  be  entitled  to  Uie  use  of 
more  water  than  he  can  make  a  beneficial  ap- 
plication of  on  the  lands,  for  the  benefit  of 
which  the  appropriation  may  have  been  se- 
cured, and  the  amount  of  any  appropriation 
made  by  reason  of  an  enlargement  of  dis- 
tributing works  ahall  be  determined  in  like 
manner:  Provided,  that  no  allotment  shall 
exceed  one  cubic  foot  per  second  for  each 
seventy  acres  of  land  for  which  said  appro- 
priation shall  be  made. 

"Sec.  873.  As  soon  ba  practicable  after  the 
determination  of  the  prioritiee  of  appropria- 
tion of  the  use  of  waters  of  any  stream,  it 
shal  1  be  the  duty  of  the  secretary  to  issue  to 
each  person,  aasociation  or  corporation  rep- 
resented in  such  determination,  a  certificate 
to  be  signed  by  the  state  engineer,  as  presi- 
dent of  the  board  of  contrtd,  and  attested 
under  seal  by  the  secretary  of  said  board, 
setting  forth  the  name  and  postoffice  address 
of  the  appropriator;  the  priority  number  of 
such  appropriations;  the  amount  of  water 
appropriated;  and  if  snch  appropriation  be 
for  irrigatiiw  a,  description  of  the  l^al  sub- 
divisions of  land  to  which  said  water  is  to  be 
applied.  Such  certiQcste  shall  be  transmit- 
ted by  said  state  engineer,  or  by  a.  member 
of  the  board  of  control  In  person  or  by  reg- 
istered mail,  to  the  county  clerk  of  the 
county  in  which  auch  appropriation  shall 
have  been  mode,  and  it  shall  be  the 
duty  of  the  county  clerk  upon  the  re- 
ceipt of  the  recording  fee,  which  fee  shall  be 
seventy-flve  cente,  to  record  the  same  in  a 
book  specially  prepared  and  kept  for  that 
purpose,  and  thereupon,  inunediately  trans- 
mit the  same  to  tlie  respective  appropri- 
ators.  Said  recording  fee  of  seven ty-fivft 
cente  shall  be  paid  to  the  division  superin* 
tendent,  at  the  time  of  the  submission  of 
testimony  and  proof  of  appropriation  of 
water  by  each  such  appropriator  or  claim- 
ant before  the  said  division  superintendent 
aa  provided  by  law,  and  shall  be  hj  him,  or 
the  stete  engineer,  transmitted  with  each 
certificate  of  appropriation  to  the  county 
clerk  of  the  county  in  which  said  certificate 
is  to  be  recorded  and  hi*  receipt  taken  there- 
for, which  said  receipt  aboil  be  filed  in  tlie 
state  engineer's  office." 

Provision  is  made  for  an  appeal,  by  any 
party  feeling  himself  aggrieved,  from  the  de- 
cision of  the  board  to  the  district  court,  and 
from  that  court  to  the  suprMne  court. 

Counsel  for  the  plaintiff  contend  that  the 
act  of  December  £2,  1890,  is  unconstitutional, 
in  so  far  as  It  confers  upon  the  board  of 
control  authority  to  determine  the  priorities 
of  rights  to  the  use  of  water.  Several  rea- 
sons are  urged  in  support  of  such  contention. 
In  the  first  place,  it  is  insisted  that  the  act 
is  in  conflict  wili  )  24  of  article  3  of  ths 
Constitution,  which  provides  that  "no  bill, 
except  general  appropriation  bills  and  bills 
for  the  codification  and  general  revision  of 
the  laws,  shall  be  passed   containing  mor* 
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than  one  subject  which  shAll  be  clearly  ex- 
pressed in  its  title;  but  if  ajiy  subject  is  em- 
braced in  tbe  act  which  is  not  expressed  in 
the  title  Buch  act  ehall  be  void  onlj  as  to  m 
much  thereof  as  shall  not  be  ao  expressed." 
It  is  argued  that  the  provisions  for  adjudi- 
cation of  water  rights  are  not  included  in 
the  word  "aupervision,"  employed  to  the  ti- 
tle, end  that  in  this  respect  the  act  Is  broad- 
er than  the  title,  and  contains  more  than  one 
subject.  The  geaeral  principles  which 
should  control  ia  a  question  of  this  kind  are 
laid  down  in  the  case  of  Re  Fourth  Judioial 
Dial,  i  Wyo.  133,  32  Pac.  850,  where  tbe 
whole  subject  is  elaborately  discussed.  It 
was  there  said  that  "it  is  not  essential  that 
tbe  title  shall  specify  particularly  each  and 
every  subdivision  of  the  general  subject."  If 
but  one  general  and  ctHuprehensive  subject 
is  contained  in  the  act,  and  all  of  the  provi- 
sions are  germane  to  that  subject,  then  tbe 
act  cannot  be  said  to  violate  either  tbe  spirit 
or  letter  of  the  constitutional  provision  re- 
ferred to.  The  title  of  an  act  in  Colorado 
was,  "  An  Act  to  Regulate  the  Use  of  Water 
for  Irrigation  and  Providing  for  Settling  the 
Priority  of  Right  Thereto,  and  for  Payment 
of  the  Expenses  Thereof,  and  for  Payment  of 
All  Coats  and  Expenses  Incident  to  Said 
Regulation  and  Use."  Colo.  Gen.  Stat.  1933, 
II  1738,  1739.  Certain  provisions  of  the  act 
relating  to  the  establiahment  of  maximum 
ratea  to  be  charged  by  carriers  of  water  were 
assailed  as  void,  upon  the  ground  that  the 
title  contained  more  than  one  subject,  and 
the  matter  of  fixing  rates  was  not  clearly  re- 
ferred to  therein.  Tbe  court,  in  discussing 
the  title,  said:  "In  our  judgment,  the  same 
must  have  been  sufficient,  had  it  read,  'An 
Act  to  Regulate  the  Use  of  Water  for  Irriga- 
Uon.'  This  ia  the  controlling  purpose  of  the  ; 
law.  The  rest  of  the  title  refers  to  nothing 
which  is  not  germane  to  the  subject  thus  ex- 
pressed. Incidental  to  a  proper  regulaUon 
of  the  use  of  water  diverted  from  natural 
streams  in  this  state  ia  a  determination  of 
the  priority  of  righta  in  connection  there- 
with. .  .  .  And  it  requires  no  argument 
to  demonstrate  that  a  general  law  intended 
to  fully  regulate  the  use  of  such  water  would 
■ImoBt  of  necessity  touch  upon  the  subject 
of  priority  of  right  thereto.'  Qoiden  Canal 
Co.  T.  Bright,  8  Colo.  144,  6  Pac.  142.  We 
'Uiink  it  is  not  to  be  reasonably  doubted  that 
the  one  general  subject  of  the  biiA  was  the 
Bupervjsion  of  the  waters  of  the  state.  And 
we  are  clearly  of  the  opinion  that  the  matter 
of  determination  of  the  priorities  ol  rights 
to  auch  waters  is  a  part  of  the  general  sub- 
ject, and  germane  to  it. 

Another  ground  urged  against  tbe  validity 
of  the  act  is  that  judioial  power  is  attempted 
to  be  conferred  upon  the  board  of  control,  in 
violation  of  f  1  of  article  %  of  the  Constitu- 
tion, dividing  the  state  government  into 
tbree  distinct  departments,  and  of  |  1  of  ar- 
ticle 6,  vesting  the  judicial  power  in  certain 
■psciBed  courts.  'Hiis  raises  a  question  of 
Tital  importance,  especially  when  we  consid- 
er Uiat,  during  the  nine  years  intervening 
■inc«  the  ereaUon  of  the  board,  it  has  pro- 
MUB.  A. 


ceeded,  in  pursuance  of  the  statute,  to  de- 
termine the  priorities  of  claimante  upon  nu- 
merous streams,  and  that  its  certificates  is- 
sued therein  constitute  tbe  evidence  of  title 
to  a  large  number  of  water  rishta.  That  ' 
fact  is  not  to  preclude  a  careful  investiga- 
tion of  the  serious  question  presented,  nor  to 
control  in  its  disposition,  except  possibly  in 
so  far  as  it  is  entitled  to  weight  as  showing 
tbe  construction  of  the  law  on  the  part  of 
tbe  administrative  or  executive  department, 
and  further,  perhaps,  in  connection  with  tba 
elementary  principle  that  a  statute  is  to  re- 
ceive every  presumption  in  favor  of  its  valid- 
ity, and  ia  not  to  be  overthrown  by  the  courts 
unless  it  is  cleaj-ly  unconstitutional.  The 
provisions  of  the  Constitution  now  inv<^ed 
in  opposition  to  the  statute  are  as  follows: 
"Tbe  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  department* : 
Tbe  legislative,  executive,  and  judicial,  and 
no  person  or  collection  of  persons  charged 
with  the  exercise  of  powers  properly  belong- 
ing to  one  of  these  departments  shall  exer- 
cise any  powers  properly  belonging  to  either 
of  the  others,  except  as  in  this  Constitution 
ixpressly  directed  or  permitted."  Art.  2,  | 
I.  "The  judicial  power  of  the  state  ahall  be 
vested  in  the  senate,  sitting  as  a  court  of 
impeachment  in  a  supreme  court,  district 
courts,  justices  of  the  peace,  courts  of  arbi- 
tration, and  such  courts  as  the  legislature 
may  by  general  law  establish  for  incorpor- 
ated cities  or  incorporated  towns."  Article 
5,  i  1.  The  position  maintained  by  counsel 
is  that  a  determination  of  the  priorities  of 
rights  to  the  use  of  water  involves  solely  a 
judicial  inquiry  into  rights  to  property  as 
between  private  parties,  and  that  the  juris- 
diction to  undertake  such  an  investigation 
and  adjudicate  therein  can  be  constitution- 
ally lodged  only  in  some  court  which  is  by 
article  S  of  tbe  Constitution  vested  witji  ju- 
dicial power.  Tbe  statute  nowhere  attempts 
to  devest  the  courts  of  any  jurisdiction 
granted  to  them  by  the  Constitution  to  re- 
dress grievances  and  afford  relief  at  law  or 
in  equity  under  tbe  ordinary  and  well- 
known  rules  of  procedure.  A  purely  stat- 
utory proceeding  is  created,  to  be  set  in  mo- 
tion by  no  act  or  complaint  of  any  injured 
party,  but  which  in  each  instance  is  to  be 
inaugurated  by  order  of  the  board, — a  pro- 
ceeding which  is  to  result,  not  in  a  judg- 
ment for  damages  to  a  party  for  injuries 
sustained,  nor  the  issuance  of  any  writ  or 
process  known  to  tbe  law  for  tbe  purpose  ot 
preventing  the  lutlawful  invasion  of  a  par- 
ty's rights  or  privileges;  but  the  finality  of 
the  proceeding  is  a  settiement  or  adjustment 
of  the  priorities  of  appropriation  of  the  pub- 
lic waters  of  the  state,  and  is  followed  by  the 
issuance  of  a  certificate  to  each  appropriator, 
showing  his  relative  standing  among  other 
claimants,  and  the  amount  of  water  to  which 
he  is  fouml  to  be  entiUed. 

At  the  outset,  however,  it  is  strenuously 
insisted  that  the  declaration  contained  in  the 
Constitution,  that  the  waters  of  the  natural 
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It  ia  Krgutd  that  the  atat«  do  more  than  an  i  perforce,  puhlici  ptria.     It  is  therefore  doubt- 
individual  can  acquire  property  by  »,  mere  |  (ul    whether    an   express    constitutional    or 


statutory  decta.ratJDn  is  required  in  the  flret 
place  to  render  them  public.     In  a  cnuntr; 
where  the  doctrine  of  prior   appropriation 
has  at  all  times  been  recognized  and   main- 
tained,   an   expression    b;    Constitution    or 
statute  that  the  wat«rs  subject  to  appropria- 
tion are  public,  or  the  propertj  of  the  public, 
Tould  seem  rather  to  declare  and  conflrm 
1   principle   alreadj   existing,   than    to    an- 
lounce  a  new  one.     But,  however  this  ntay 
•e,  we  entertain  no  doubt  of  the  power  of  tbc 
leople,  ID  their  organic  law,  when  existing 
I    vested  rights  are  not  uuconstitutioiis.Ily   in- 
'    terfered  with,  to  declare  the  waters  of   all 
,    natural  streams  and  other  natural  bodiea  of 
0  be  the  property  of  the  public  or  of 
.    the  stat«.     Nor  do  we  doubt  that  the  legis- 
e  may  make  a  like  declaration,  when  in 
that  particular  unrestrained  by  the  Consti- 
'   tution.     If  any  consent  of  the  general  gpy- 
it  was  primarily  requisite  to  the   in- 
ception of  the  rule  of  prior  appropriation, 
that  conaent  is  to  be  found  in  several  enact- 
ments by  Congress,  beginning  with  the  act 
I  for  upholding  the  validity  and  force  of    of  July  26,  18116,  and  including  the  desert- 
the   constitutional   declaration!     Under   the   land  act  of  March  3,  1877.     Those  acts  have 
doctrine    of   prior   appropriation,    it   would   been  too  often  quoted,  and  are  too  well  un- 
1  essential  that  the  property  in  waters  i  derstood,  to   require  a  restatement   at   tliia 


assertion  of  ownership,  and  that 
Slates,  as  the  primary  owner  of 
also  primarily  possessed  of  title 
ters  of  the  streams  flowing  across  the  public 
lands.     This  contention  demands  more  than 
a  passing  notice.     So  far  as  any  proprietary    i 
rights  ol  the  United  States  are  conceme< 
the  question  would  seem  to  be  settled  i 
favor  of  the  effectiveness  of  the  declaration    j 
by  the  act  of  admission,  which  embraces  the 
following  [H'oviBion,  "and  that  the  Constitu-    1 
tion    which   the    people   of   Wyoming    have    ; 
formed  for  themselves,  be,  and  the  ' 

hereby,  accepted,  ratifled,  and  con 
MeCormick  v.  IVesiern  U.  TcUg.  Co.  38  L.  R.  i 
A.  884,  25  0.  C.  A.  35,  40  U.  S.  App.  116,  79  ' 
Fed.  Rep.  449.  In  that  case  the  circuit  I 
court  of  appeals  for  the  eighth  circuit  of  the  1 
United  States  held  that,  under  a  similar  pro- 
vision in  the  act  of  Congress  admitting  I 
Utah,  all  the  provisions  of  the  Utah  Consti-  ; 
tution  were  invested  with  all  authority  c 
ferred  by  any  act  of  Congress. 

"   '  '    "  .      t     ..        ^^^  deeper  ri 


affected  by  that  doctrine  should  reside  in 
the  public  rather  than  constitute  an  incident 
to  the  ownership  of  the  adjacent  lands. 
Such  waters  are,  we  think,  generally  re- 
garded as  public  in  character.  By  the  civil 
law  the  waters  of  all  natural  streams  were 
■  pufciici  juris,  and,  accordinf;  to  Bracton,  that 
was  the  rule  anci^titlv  in  England.  Kinney, 
Irrigation,  !  53 ;  Gould,  Waters,  |  6.  At  the 
modern  common  law.  public  waters  are  gen- 
erally confined  to  those  which  are  navigable, 
and  public  rights  therein  to  navigation  and 
fishery,  and  privileges  incident  thereto.  In 
the  arid  region  of  this  country  another  pub- 
lic use  has  been  recognized  by  custom  and 
laws,  and  sanctioned  by  the  courts,^-*  pub- 
lic use  suHicient  to  support  the  exercise  of 
the  power  of  eminent  domain.  Fallbrook 
Irrig.  bUt.  v.  Bradley.  184  U.  S.  112,  160.  4! 
L.  ed.  am.  3S9,  17  Sup.  Ct.  Rep.  56.  This 
use  and  the  doctrine  supporting  it  are 
founded  upon  the  neces'jities  growing  out  of 
natural  conditions,  and  are  absolutely  essen- 
tial to  the  development  of  the  material  re- 
Bources  of  the  country.  Any  other  rule 
would  offer  an  elTectual  obstacle  to  the  set- 
tlement and  growth  of  this  region,  and  ren- 
der the  land!i  incapable  of  continued  success- 
ful cultivation.  The  waters  for  the  recla- 
mation of  the  desert  lands  must  be  obtained, 
in  a  very  large  measure,  from  the  natural 
streams  and  other  natural  bodies  of  water. 
The  common-law  doctrine  of  riparian  rights 
relating  to  the  use  of  the  water  of  natural 
streams  and  other  natural  bodies  of  water 
not  prevailing,  but  the  opposite  thereof,  and 
one  inconsistent  tlierewith,  having  been  af- 
firmed and  asserted  by  custom,  laws,  and  de- 
cisions of  courts,  and  the  rule  adopted  per- 
mitting the  acquisition  of  rights  by  appro- 
priation, the  waters  atfected  thereby  become, 
50  L.  R.  A. 


time,  at  the  expense  of  unduly  extending 
this  opinion.  It  hat  been  held  that  the  act 
of  July  28,  1866,  was  rather  a  voluntary 
recognition  by  Congress  of  pre-exiating 
rights,  oonitituting  valid  claims  to  a  con- 
tinued use,  than  the  estoUishment  of  new 
rights.  Broder  v.  yatoma  Vi'ater  <£  Uin. 
Co.  101  U.  S.  274,  35  L.  ed.  790.  By  these 
various  acts  "the  obvious  purpose  of  Con- 
gress was  to  give  its  assent,  so  far  aa  the 
public  lands  were  concerned,  to  any  system, 
although  in  contravention  to  the  common- 
law  rule,  which  permitted  the  appropriation 
of  those  waters  for  legitimate  industries.'' 
and  "a  state  may  change  the  common-taw 
rule,  and  permit  the  appropriation  of  the 
flowing  waters  for  such  purposea  as  it  deems 
best"  Umud  atattt  v.  Rio  Qrande  Dam  A 
Irrig.  Co.  174  U.  S.  890,  43  L.  ed.  1I3«,  19 
Sup.  Ct,  Hep.  770.  If.  as  has  been  said,  the 
title  of  the  general  government  to  the  public 
lands  ie  that  of  proprietor,  rather  than  sov- 
crngn  ( Kinney.  Irrigation,  i  145),  it  «vouid 
seem  that  its  rights  as  such  are  not  frreater 
to  the  waters  of  the  Btreams  flowing  across 
the  lands  than  those  of  an  individual  ovmer. 
In  Arizona  and  Nevada  the  statutes  declare 
the  ownership  of  the  public  In  the  waters  of 
the  natural  streams.  CUntg\  v.  Ifinp 
(Ari«.)  17  Pac.  453;  Kinney,  Irrigation,  J 
407.  The  effect  of  such  a  dedaraljon  ha* 
been  determined  by  the  oourta  of  Colorado, 
whose  Constitution  declares  that  the  unap- 
propriated waters  of  the  streams  within  the 
state  are  the  property  of  the  public  In  the 
case  of  WAceler  v.  tlortliem  Colorado  Irrig 
Co.  10  Colo.  582,  17  Pac.  487,  Mr.  Justice 
Helm,  in  delivering  the  opini<Hi  of  the  eourt, 
said:  "Our  Constitution  dedicates  all  un- 
appropriated water  in  the  natural  atreamn 
'  the  state  'to  the  use  of  the  people,'  the 
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owneTBhip  tberccf  being  vested  in  'the  pub- 
lic' .  .  .  W«  shall  preeently  see  that 
after  appropriation  the  title  to  this  water, 
save,  perhaps,  as  to  the  limited  quantity  that 
may  be  actually  flowing  in  the  consumer's 
ditch  or  lateral,  remains  in  the  general  put>- 
lic,  while  the  paramount  right  to  its  use, 
UDleBB  forfeited,  continues  in  the  appro- 
priator."  Again,  in  Fort  Morgan  Land  d 
Canal  Co.  v.  South  Platte  Dtlch  Co.  18  Colo. 
1,  30  Fac.  1032,  in  the  opinion  delivered  by 
Hr.  Chief  Justice  Hayt,  it  is  said:  "Under 
our  Constitution,  the  water  of  every  natur- 
al stream  in  this  state  is  deemed  to  be  the 
property  of  the  public.  Private  ownership 
of  water  in  the  natural  streams  is  not  recog- 
nized. The  right  to  divert  water  therefrom 
and  apply  the  same  to  beneficial  uses  is,  how- 
ever, expressly  guaranteed.  By  such  diver- 
Hion  and  use  a  priority  of  right  to  the  use  of 
the  water  may  be  acquired."  There  is  to  be 
observed  no  appreciable  distinction,  under 
the  doctrine  of  prior  appropriation,  between 
a  declaration  that  the  water  is  the  property 
of  the  public  and  that  it  it  the  property 
of  the  state.  It  was  said  in  McCreads  T. 
Virginia,  04  U.  8.  391,  24  L.  ed.  248,  in  dis- 
cussing the  subject  of  tide  waters:  "In  like 
manner,  tlie  states  own  the  tide  waters  them- 
selves. .  .  .  For  this  purpose  the  state 
representa  its  people,  and  the  ownership  is 
that  of  the  people  in  their  united  sovereign- 
ty." See  also  Martin  v.  Waddell,  16  Pet. 
410,  10  L.ed.  009;  Gould,  Waters,  S32i  Kin- 
ney, Irrigation,  SS  61,  B3;  Bell  v.  Qovgh, 
23  N.  J.  L.  824.  "The  sovereign  ii  trustee 
for  the  public"  3  Kent,  Com.  427 ;  Milter 
V.  Mendenhall.  43  Minn.  95,  8  L.  S.  A.  B9,  44 
N.  W.  1141.  The  ownership  of  the  state  is 
for  the  benefit  of  the  public  or  the  people. 
B7  either  phrase,  "property  of  the  publio" 
or  "property  ot  the  state,"  the  state,  as  rep- 
resentative of  the  public  or  tie  people,  is 
Tested  with  jurisdiction  and  control  in  ite 
•ove reign  capacity. 

The  constitutional  declaration  was  not  in- 
tended to  interfere  with  previously  accrued 
rights  to  use  the  public  waters  of  the  state, 
and  it  does  not  conflict  with  such  rights.  It 
was,  however,  by  all  the  constitutional  ex- 
pressions, undoubtedly  intended  that  such 
righte  and  all  appropriations  should  be  reg- 
ulated upon  the  iMsie  principles  therein 
enunciated.  That  the  constitutional  provi- 
sion did  not  impair  rights  already  accrued  is 
apparent,  not  only  from  the  accompanying 
provisions,  but  from  the  nature  of  such 
rights.  Although  an  appropriator  secures 
a.  right  which  has  been  held  with  good  rea- 
son to  amount  to  a  property  right,  he  does 
not  acquire  a  title  to  the  running  waters 
themselves, — except,  it  may  be,  to  such  quan- 
tity as  shall  from  time  to  time  have  been 
lawfully  diverted,  and  after  diversion  may 
be  running  in  bis  diteh  or  lateral.  The  title 
of  the  appropriator  fastens,  not  upon  the 
water  while  flowing  along  its  natural  chan- 
nel, but  to  the  use  of  a  limited  amount 
thereof  for  beneficial  purposes  in  pursuance 
of  an  appropriation  lawfully  made  and  con- 
tinued. The  appropriation  is  mad*  in  the 
SO  L.  R.  A. 


first  place  upon  the  basis  of  public  owner- 
ship cf  the  water,  and  is  protected,  instead 
of  impaired,  by  the  constitutional  declara- 
tion. There  can  hardly  be  any  controversy 
over  the  power  of  the  state  to  regulate  prior 
as  well  as  subsequent  rights  of  appropria- 
tion. In  reference  to  conflicting  deeds  to  the 
same  tract  of  land,  and  the  validity  of  re- 
cording acts,  it  was  held  in  a  leading  case  by 
the  Supreme  Court  of  the  United  States  that, 
even  where  a  state  has  originally  granted 
the  land  to  the  flrst  individual  owner,  there 
is  no  contract  on  the  part  of  the  stafle  that 
the  priority  of  title  shall  depend  solely  upon 
the  principles  of  tlie  common  law,  or  tliat  the 
state  shall  paas  no  law  imposing  on  a  grantee 
the  performance  of  acU  not  necessary  to  the 
legal  operation  of  his  deed  at  the  time  of  its 
delivery.  "It  is  within  the  undoubted  pow- 
er of  state  legislatures  to  pass  record- 
ing acts  by  which  the  elder  grantee 
shall  be  postponed  to  a  younger  if 
the  prior  deed  is  not  recorded  within  the 
limited  time,  and  the  power  is  the  same 
whether  the  deed  is  dated  before  or  after  tha 
passage  of  the  recording  act."  Jackson  ea 
dem.  Hart  v.  Lamyhire,  3  Pet.  280,  7  L.  ed. 
670.  All  rigbta  acquired  by  appropriation 
partalce  of  the  same  general  characteriatics ; 
differing  essentially  only  in  priority  and 
quantity,  and  possibly  in  purpose.  Where 
various  rights  are  connected  with  the  same 
stream  or  body  of  water  a  subsequent  claim 
cannot  be  successfully  rt^ulated  without  in- 
cluding in  the  regulations  all  rights.  The 
water  to  which  the  use  of  each  attaches  is 
public  and  the  people  as  a  whole  are  intense- 
ly interested  in  ite  economical,  orderly,  and 
inexpensive  distribution.  It  is  a  matter  of 
public  concern  that  the  various  diversions 
shall  occur  with  as  little  friction  as  possible, 
and  that  there  shall  be  such  a  reasonable  and 
just  use  and  conservation  of  the  waters  as 
shall  redound  more  greatly  to  the  general 
welfare  and  advance  material  wealth 
and  prosperity.  In  a  Colorado  case 
it  was  said;  "From  the  very  nature  of  the 
business,  controversies  with  reference  bo  the 
use  of  water,  naturally  led  to  unseemly 
breaches  of  the  peace;  and,  to  avoid  these,  it 
was  found  expedient  and  necessary  to  pro- 
vide complete  rules  of  procedure  governing 
the  taking  of  water  from  the  public  streams 
of  the  state,  and  regulating  its  distribution 
te  those  entitled  thereto.  Authority  for 
such  regulations  may  properly  be  based  up- 
on the  principle  that,  when  private  property 
is  'affected  by  a  public  interest,  it  ceases  to 
be  juris  privati  only.'  "  Wfti(e  v,  formers' 
Highline  Canal  A  Reservoir  Co.  22  Colo,  191, 
31  L,  R.  A.  828,  43  Pae.  1028.  From  any 
standpoint,  we  think  it  is  clear  that  the  dec- 
laration that  the  waters  subject  to  appropri- 
ation for  beneficial  purposes  are  the  prop- 
erty of  tie  state  is  valid  and  effectual. 

The  other  fundamental  principle*  ex- 
pressed in  the  Constitution  are  that  control 
of  the  public  waters  must  be  in  the  state, 
which,  in  providing  for  their  use,  shall  equal- 
ly guard  all  the  various  interests  involved. 
Sudi  control  shall  Maoist  in  a  supervision 
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of  the  waters,  their  appropriktion,  distribu- 
tion, and  dIveTBion,  by  a  board  of  control,  to 
be  composed  of  certain  designated  officers, 
with  an  officer  of  technical  and  practical 
knowledge  and  experience  «t  its  head;  and 
priority  of  appropriation  ghal!  give  the  bet- 
ter right.  Let  ua  inquire  into  the  nature 
and  subject  of  the  aupervieory  power  of  lie 
board.  In  the  firit  place,  the  scheme  of 
state  control  does  not  neceasarilj  require  the 
construction  or  operation  on  the  part  of  the 
public  of  irrigating  or  diverting  works;  nor 
is  there  necessarily  involved  in  that  scheme 
the  idea  that  the  state  shall  become,  through 
its  own  works,  carriers  of  wa^r  to  consum- 
ers. It  is  evident  that  it  waa  intended  that 
the  supervision  by  the  board  should  operate 
upon  and  in  relation  to  individual  appropri- 
ations and  diversions,  and  hence  there  was 
contemplated  a  control  &nd  supervision  of 
the  diversion  by  private  appropriators,  and 
a  distribution  to  and  between  them.  It  is 
equally  clear  that  the  supervision  compre- 
hends official  action,  administrative  rather 
than  judicial  in  its  fundamental  character, 
although  as  a  necessary  incident  thereto,  as 
will  presently  be  shown,  there  is  involved 
quasi  judicial  authority.  It  was  argued 
with  much  force  that  the  word  "supervision," 
employed  in  the  Constitution,  does  i>ot,  ac- 
cording to  its  most  extensive  definition,  in- 
clude adjudication,  wherefore  it  was  con- 
tended that  power  to  act  judicially  and  de- 
termine the  rights  of  claimants  is  not  con- 
ferred by  the  Constitution.  The  question, 
however,  ia  broader  than  that  suggested  by 
such  an  argument  We  are  to  oonuder 
whether  all  the  constitutional  authority  of 
the  board,  applied  to  the  peculiar  subject- 
matter  within  its  operation,  is  of  such  a  na- 
ture as  to  authorize  the  legislature  to  confer 
upon  the  board  jurisdiction  to  determine  the 
relative  rights  of  the  various  claimants,  as  a 
power  necessary  to  the  effectual  exercise  by 
tJie  board  of  its  important  administrative 
duties.  It  has  already  been  auggested  that 
the  BUpervision  of  the  board  affects  individ- 
ual appropriations,  and  concerns  the  distri- 
bution of  water  to  individual  claimants.  Any 
effort  to  supervise  and  control  the  waters  of 
the  state,  their  appropriation  and  distribu- 
tion, in  the  absence  of  an  effective  ascertain- 
ment of  the  several  priorities  of  rights,  must 
result  in  practical  failure  in  times  when  of- 
ficial intervention  is  most  required.  In  fact, 
that  had  been  demonstrated  under  our  for- 
mer system.  In  the  development  of  the  ir- 
rigation problem  under  the  rule  of  prior  ap- 
propriation, perplexing  quesUons  SJe  contin- 
ually arising,  of  a  technical  and  pra<:tica1 
character.  As  between  an  investigation  in 
the  courts  and  by  the  board,  it  would  seem 
that  an  administrative  board,  with  experi- 
ence and  peculiar  knowledge  along  this  par- 
ticular line,  can,  in  the  first  instance,  solve 
the  questions  involved,  with  due  regard  to 
private  and  public  interests,  conduct  the 
requisite  investigation,  and  make  the  ascer- 
tainment of  individual  rights,  with  greater 
facility,  at  lees  expense  to  interested  parties, 
and  with  a  larger  di^eeo(satisf»cti<Hi  to  all 
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concerned.  In  the  opinion  at  aa  able  law 
writer  upon  this  subject,  the  powers  of  tbe 
board  of  ccmtrol  in  this  respect  eiwstitute 
one  of  the  most  praiseworthy  features  of  our 
l<^slati<ni.  He  sayi:  "In  the  st&te  of  Wy- 
oming, at  leeat,  there  will  no  longer  be  the 
ludicrous  spectacle  of  learned  judges  solemn- 
ly decreeing  the  right  to  from  two  to  ten 
times  the  amount  of  water  fiowing  in  the 
stream,  or,  in  fact,  amounts  so  great  that 
the  chann^  of  the  stream  could  not  possibly 
carry  them;  thus  practically  le&ving  the 
qnestions  at  stake  as  unsettled  as  before." 
Kinney,  Irrigation,  %  493.  Tbe  board  is  not 
required  to  await  the  occurrence  of  contro- 
versies, but  is  to  proceed,  on  its  own  motion, 
to  ascertain  tbe  various  rights,  conflicting  or 
not,  and  thereupon  see  that  the  water  is 
properly  divided.  The  supervision  of  tbe 
board  affects  the  water  of  natural  BtretLDU, 
l^e  title  to  which,  while  flowing  in  its  ac- 
customed channels,  remains  in  the  state  or 
public,  and  of  such  a  peculiar  character  that 

Sublic  control  ia  demanded,  to  insure  its  or- 
erly,  economical,  and  fair  distribution.  The 
determination  required  to  be  made  by  tbe 
board  is,  in  our  opinion,  primarily  adminis- 
trative rather  than  judicial  in  character. 
The  proceeding  is  one  in  which  a  claimant 
doe*  not  obtain  redress  for  an  injury,  but 
secures  evidence  of  title  to  a  valuable 
right, — a  right  to  use  a  peculiar  public  com- 
modity. That  evidence  of  title  comes  prop- 
erly from  an  administrative  board,  which, 
for  the  state  in  its  sovereign  capaci^,  rep- 
resents the  public,  and  is  charged  with  tne 
duty  of  conserving  public  as  well  as  private 
interests.  The  bM.rd,  it  is  true,  acta  judi- 
cially; but  the  power  exercised  is  quasi  judi- 
cial only,  and  such  as,  under  proper  eir- 
cumstancea,  may  appropriately  be  oonferred 
upon  executive  <^cers  or  boards.  The  Juris- 
diction bears  some  resemblance  to  that  of 
tbe  land  department  of  tbe  government  con- 
cerning the  disposal  of  the  public  lands. 
That  department  is  not  regarded  as  a  court, 
or  as  a  branch  of  tbe  judicial  deportment; 
nor  is  its  jurisdiction  upheld  upon  the  basis 
of  any  authority  residing  in  Congress  to  ea- 
tablish  courts.  It  is  considered  as  an  ad- 
ministrative department,  and  its  powers  are 
held  to  be  quasi  judicial  only.  Orolmri  t. 
Alearonder,  157  U.  8.  372,  39  L.  ed.  737,  15 
Sup.  Ct.  Bep.  fiSS.  There  exists  the  sain« 
~  ^tial   resemblance   to   the   state  board    of 
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rei.  Marih  v.  State  Bd.  of  Latid  OowtrM. 
7  Wyo.  478,  53  Pac  292. 

We  are  not  persuaded  that  the  act  Is  void. 
OB  conferring  judicial  power  upon  tbe  board 
in  violation  of  the  Constitution.  That  tb« 
board  was  expected  to  oxercdsc  quasi  judicial 
functions  is  apparent  from  that  provision  of 
1  2  of  article  8  of  the  Constitution  re<)uiriiig 
its  decisions  to  be  subject  to  review  by  the 
courts.  An  examination  of  the  proeecdinga 
and  debates  of  the  constitutional  convention 
convincingly  discloses  that  tbe  precise  metli- 
od  and  system  adopted  by  the  statute  vraa 
within  tie  purpose  of  the  convention.  Tfaa 
oouunittM  on  irrigation,  in  r^Kurting  tb« 
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prorlBiODS  Qpon  the  aubjeet  of  nater,  ita  uk 
and  control,  had  before  it,  And  cauaed  to  be 
read  to  the  coaventioo,  a  paper,  prepared  by 
the  territorial  engineer,  gtiowiag  the  evils  of 
the  gysleai  of  regulation  then  existing,  ---■ 
suggeating  certain  principles  to  be  embouiea 
in  the  Constitution  and  to  control  future 
I^slation,  The  representative  of  the  com- 
mittee, on  the  floor  of  the  convention,  stated 
that  the  aystem  reported  by  the  committee 
waa  the  opposite  of  the  one  then  in  force, 
and  that  the  elemental  error  in  the  former 
EyBtem  conaiited  in  submitting  to  the  courts 
«  matter  about  which  they  had  little  official 
or  practical  knowledge.  Tbe  paper  of  the 
-eneineer  enlarged  upon  the  same  proposition, 
and  outlined  a  method  of  public  supervision, 
including  a  determination  ot  rights,  praeti- 
«aJ1y  the  same  followed  by  the  existing  stat' 
ute.  The  president  of  the  convention  (a 
lawyer  of  much  ability  and  experience)  said, 
in  the  course  of  the  discussion:  "Leave  it 
to  the  board  of  control  to  say  what  equities 
«iiter  into  this  matter  of  the  use  of  water, 
and  let  them  consider  every  question  that 
arises  in  connection  with  its  appropriation, 
and  then  say,  under  all  tbe  equities  of  the 
case,  who  shall  be  entitled  to  the  use  of  that 
water,"  And  again:  "When  we  appoint  a 
board  of  control  to  manage  this  water  sys- 
tem that  we  aay  belongs  to  the  state,  let  us 
Kive  them  authority  to  contrtd  it  for  tbe 
highest  and  best  uses  of  th«  people  of  the 
•tate."     Constitutional  Debates,  p.  503. 

The  third  reserved  question  inquires 
whether  claimants  whose  rights  bad  accrued 
anterior  to  the  Constitution  and  the  enact- 
ment of  the  present  statute  are  required  to 
submit  proofs  of  their  rights  in  the  adjudi- 
cati<ni  proceedings,  and  the  fourth  question 
relates  to  tbe  effect  of  a  failure  on  tne  part 
of  such  a  claimant  to  submit  his  proofs.  It 
follows  from  what  has  already  been  said 
that  in  this  regard  there  exists  no  differ- 
■ence  between  claimants  whose  rights  accrued 
prior  to,  and  those  acquiring  rights  after, 
the  adoption  of  the  Constitution  and  tlie 
■tatute  in  question.  The  statute  itself,  in 
that  respect,  makes  no  distinction  between 
claimants.  The  same  duty  to  submit  proofs 
is  imposed  alike  upon  all  who  claim  a  right 
to  the  use  of  water  by  priority  of  appropria- 
tion. It  is  certainly  a  mistaken  notion  that 
the  legislature  ii  powerless  to  require  an 
owner  of  a  property  right,  however  long  that 
ownership  may  have  subsisted,  to  submit  his 
claims  to  a  legal  tribunal,  in  an  authorized 
proceeding,  upon  due  and  proper  notice,  lor 
'determination,  as  between  him  and  otJiers 
«laiming  interests  in  the  same  subject'mat- 
ter.  When  the  subject  of  the  right  is  water, 
«nd  the  right  is  conflned  to  its  use,  the  water 
itself  belonging  to  the  public,  which  assumes 
-to  control  its  appropriation  and  distribution, 
the  legislature  may  undoubtedly  require  all 
parties  to  submit  their  claims  for  determi- 
nation, that  the  .evidence  of  the  right  may 
consist  in  the  decision  of  a  legally  consti- 
tuted tribunal,  instead  of  the  assertioD  of 
the  individual  consumer,  so  far  as  the  public 
veoorda  are  concerned,  and  that  the  interests 
«>UR.  A. 


of  the  public  and  all  interested  parties  ma; 
be  protected.  With  any  jurisdiction  to  de- 
termine the  rights  of  claimants  to  the  use  of 
the  public  waters,  the  boaid  would  be  greatly 
I  hampered  in  its  supervision  if  the  jurisdic- 
'  tion  did  not  extend  to  and  cover  all  claims, 
independently  of  the  date  of  their  inception. 
The  supervisory  power  of  the  board  unques- 
tionably embraces  all  public  waters,  as  well 
as  all  appropriations  thereof,  and  tbe  distri- 
bution and  diversion  of  all  such  waters.  The 
l^slative  power  of  regulation  must  be 
and  is  equally  as  comprelicnsive.  If, 
OS  necessary  to  the  complete  and  ample  su- 
pervision of  tbe  matters  within  tbe  operation 
of  the  board's  authority,  a  power  of  adjudi- 
cation is  easential,  appropriate,  and  valid, 
such  a  power,  conferred  without  restriction 
as  to  claimants,  must  be  held  to  be  coexten- 
sive with  the  supervisory  control  of  which 
it  is  an  incident.  We  are  therefore  of  the 
opinion  that  all  claimants  are  required  to 
appear  and  submit  their  proofs.  The  effect 
of  a  failure,  upon  due  notice,  of  any  party 
to  do  so,  presents,  in  the  present  condition 
of  the  statute,  a  more  intricate  question.  It 
ia  to  be  observed  that  tbe  statute  imposes  no 
express  penalty  upon  a  claimant  in  case  of 
his  neglect  or  refusal  to  give  evidence  of  his 
appropriation.  Neither  is  there  any  express 
limitation  in  such  cases  upon  a  further  as- 
sertion of  rights  by  legal  proceedings,  or  iu 
some  manner,  if  any,  authorized  by  law. 
Doubtless,  reasonable  penalties  may  be  im- 
posed, or  linutations  even  rigorous  in  tornis 
placed,  upon  a  subsequent  assertion  of  such 
rights,  in  the  event  of  a  disregard  by  a  party 
□f  the  reasonable  requirement  that  he  appear 
and  eubmit  proof  of  bis  claim.  It  is  signifl- 
cant,  however,  that  no  such  penalty  or  limi- 
tation is  contained  in  tbe  statutory  provi- 
sions. It  is  perhaps  true  that,  aa  an  implied 
penalty,  a  claimant  remaining  unrepresented 
in  the  proceeding  and  determination  may  be 
without  st&nding  in  a  subsequent  division  nf 
the  waters  under  a  decree  of  adjudication  by 
the  water  cotnmiseioner.  But  nowhere  is  it 
provided  that  a  claimant  failing  to  appear 
shall  be  barred  or  estopped  from  subsequent- 
ly maintaining  or  asserting  his  claim.  Possi- 
bly the  provision  for  a  rehearing  in  the  pro- 
ceedings before  the  board  may  be  susceptible 
to  the  construction  that  one  not  originally 
heard  may  apply  for  a  rehearing  within  the 
limited  period  of  one  year;  but  even  then, 
should  such  a  one  not  take  advantage  of  that 
privilege,  no  penalty  seems  to  be  impoaed. 
Independent  of  penalty  or  limitation,  it  is 
de&r  that  the  claimant  would  not  be  es- 
topped or  barred,  unless  upon  the  principle 
of  rM  judieata.  It  may  be  assumed  that,  in 
the  absencfi  of  fraud  or  collusion,  any  matter 
actually  and  Ic^ly  determined  by  tbe  final 
decree  of  the  board  becomes  ret  judicata, — 
at  least,  aa  to  the  public  and  the  parties  par- 
ticipating in  tbe  proceedings.  See  Louden 
Irrigatmg  Canal  Co.  t.  Handy  Ditok  Co.  22 
Colo.  102,  43  Fac  635 ;  Boulder  i£  W.  County 
Ditah  Co.  v.  Lower  Boulder  Ditch  Co.  22 
Colo.  116,  43  Pac.  640;  Colorado  Mill  d  Bt- 
wator  Co.  t.  Larimer  tt  W.  Irrig.  Oo.  8S 
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Colo.  47,  60  Pae.  185.  W«  are  led  Ui  inquire, 
therefore,  in  this  connection,  whether  the 
right!  attempted  to  be  enforced  b;  the  plain- 
tin  entered  into  the  determination  of  the 
board,  and  therel>7  became  flnalij  dispoaed 
of,  under  the  operation  of  the  doctrine  of  res 
judicata,  and,  generally,  whether  an  adjudi- 
cation of  the  board  which  allots  no  water  to 
an  existing  nonappearing  and  non participat- 
ing claimant  amounts  to  a  determination  and 
dispoeitioD  of  his  rights.  We  are  disposed, 
in  deciding  the  reaerved  queation,  to  confine 
its  scope  to  the  facts  ihovim  by  the  pleadings 
in  the  pending  cage.  It  is  onlj  upon  those 
facts  that  the  question  arises,  and  in  so  far 
only  as  it  relates  to  those  facta  need  it  or 
ought  it  to  be  decided.  Although  the  an- 
swer herein  avers  that,  bj  the  decree  of  the 
board  of  control,  no  amount  of  water  was 
•warded  the  plaintiff,  it  is  not  allied  that 
the  latter's  rights  now  set  up  were  coniid- 
ered;  and  we  assume  that  thef  were  not  con- 
sidered, but  were  entirelvonitted  from  the 
board's  determination.  That  seems  to  be 
the  effect  of  the  pleadings.  It  maj  not  be 
improper  to  say  tJiat  it  is  our  understanding 
that,  under  the  practice  adopted  by  the 
board,  it  eliminates  from  its  consideration 
and  decrees  the  appropriations  of  claimants 
neglecting  to  come  in  and  submit  proofs. 

In  an  earlier  part  of  this  opinion  we  had 
occasion  to  allude  to  some  of  the  particulara 
wherein  the  statutory  proceeding  differs  from 
an  ordinary  suit  in  the  courts.  AfBrmative 
relief  in  favor  of  one  party  as  against  an- 
other is  not  its  object.  Adversary  pleadings, 
as  they  are  commonly  employed  and  under- 
stood, are  not  involved.  Indeed,  in  the 
strict  sense,  except  in  case  of  contest,  it  is 
doubtful  if  the  various  claimanU  can  be  re- 
garded as  adversaries.  In  many  instances 
they  are  not  adversary  in  fact.  In  the  very 
nature  of  a  priority  of  right  to  the  use  o( 
flowing  water,  an  appropriator  is  unable  to 
identify  specillc  water  to  which  he  is  enti- 
tled unless,  indeed,  his  appropriation  ex- 
tends to  all  the  water  of  the  stream.  Hence 
it  is  possible  that  a  number  of  appropriatora 
with  diverse  interests  may  be  respectively 
entitled  to  the  use  of  a  portion  of  the  water 
of  the  same  stream,  without  having  a  con- 
flict occur  in  the  exercise  of  their  saveral 
rights,  owing  to  the  volume  of  water  in  the 
common  source  of  supply,  or  other  natural 
conditions.  So  in  Arizona  it  was  held  that, 
when  there  is  sufReicnt  water  in  the  river  to 
supply  all  parties,  there  can  be  no  such  thing 
as  adverse  use  of  the  water  to  atart  the  stat- 
ute of  limitations  running;  that  it  is  only 
in  timee  of  scarcity,  when  all  parties  cannot 
be  supplied,  and  one  appropriator  takes 
water  which  by  priority  belongs  to  another, 
that  there  is  an  adverse  use.  Egan  v.  Es- 
trada (Ariz.)  511  Pac.  721.  The  proceeding 
before  the  board  is  not  a  part  of  tJie  process 
by  which  an  individual  appropriation  is 
completed;  for  that  occurs  upon  a  lawful 
diversion  of  water  open  to  appropriation, 
and  its  application  to  a  beneficial  use.  But 
the  proceeding  is  instituted  by  the  bonrd.  in 
an  oHiciaJ  capacity,  representiag  the  public, 
SO  L.  R.  A. 


for  tbs  purpose  of  ascertaining  the  precise- 
rights  and  priority  of  each  appropriator,  to 
the  end  that  the  public  records  may  be  fur- 
nished an  accurate  and  defined  statement 
thereof,  and  as  an  aid  to  adequate  afid  ef- 
fective state  control  of  the  public  waters, 
A  part  of  the  object,  also,  is  public  recogni- 
tion of  an  appropriation  previously  made, 
and  the  issuance  of  dociuneaitary  evidence  of 
title.  It  does  not  necessarily  follow  from 
the  establishment  of  the  priorities  of  cer- 
tain appropriatora  that  there  are  no  other* 
entitled  to  divert  water  from  the  same 
stream.  The  awarding  of  definite  amounts 
of  water  to  one  or  more  claimants  does  not 
ip4o  (ado  amount  to  a  denial  of  the  rights 
of  others,  nor  depend  upon  a  n^ation  of 
such  rights.  In  the  Qnal  determination  of 
the  board  it  may  be  decreed  that  a  certain 
claimant  did  duly  appropriate  at  a  certain 
Ume  a  specified  amount  of  water  for  a  cer- 
tain purpose,  without  considering  at  all 
whether  there  are  prior  or  subsequent  ap- 
propriations, also.  It  is  therefore  manifest 
that  a  determination  of  the  rights  and 
priorities  of  several  claimants  does  not  nec- 
essarily involve  the  denial  of  all  rights  or 
claims  of  every  other  person  not  mentioned. 
If  the  proceeding  was  one  wherein  the  par- 
ties represented  in  the  decree  were  seeking 
to  quiet  their  respective  titles  as  against 
every  other  person,  the  result  might  be  al- 
together different.  Then,  indeed,  a  party 
duly  summoned  and  failing  to  appear  might 
well  be  held  concluded.  It  is  true  that  the 
certificates  issued  upon  the  decree  number 
each  appropriation  according  to  its  proper 
order.  While  this  furnishes  a  convenient 
mode  of  reference,  we  do  not  deem  the  provi- 
sion sufficient  of  itself  to  bar  a  nonpartici- 
pant  from  subsequently  asserting  his  clainu, 
nor  as  conclusively  indicatin;^  a  purpose 
to  forever  estop  him  from  doing  so.  The 
number  assigned  to  each  established  priority 
must  be  regarded  as  having  relation  natural- 
ly only  to  those  included  in  the  enumeration 
and,  as  t>etween  them,  as  defining  their  rela- 
tive status,  respectively.  Hence,  on  the 
^I'ound  atone  that,  while  several  priorities 
were  established,  no  amount  of  water  was 
awarded  to  a  particular  existing  claimant 
who  did  not  participate  in  the  proceedings, 
by  appearance,  submission  of  proofs,  or  oth- 
erwise, we  are  unable  to  say  that  the  decree 
of  the  board  is  res  judicnta  as  to  him  and 
his  riphts.  We  are  therefore  constrained  to 
hold  that  an  existing  claimant  is  not  con- 
i^liided  as  to  his  water  ri^ht  by  a  determina- 
tion of  the  board  of  control  in  adjudicatjon 
proceedings  under  the  statute,  wherein  they 
have  not  been  considered,  and  by  a  decree 
which  is  perforce  silent  respecting  them.  It 
is  probably  true  that  public  and  private  in- 
terests will  be  more  securely  preserved  by  a 
determination  in  a  single  proceeding  of  the 
rights  and  priorities  of  every  existine  claim- 
ant; and  a  law  so  framed  aa  to  effectuate 
that  object,  and  render  the  decree  concluaivs 
of  every  accrued  claim  would  doubtless  sub- 
serve a  useful  and  salutary  purpose.  That 
matter,  however,  is    for   legislative    cognit- 
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anc*.  The  district  court  is,  bj  tha  Consti- 1 
tution,  vested  with  origioal  juriadictioD, ' 
both  at  law  and  in  equity.  The  juriidictiDii  I 
of  equity  to  entertain  luits  for  quieting  title 
to  the  uee  of  water  is  well  settled.  The  leg- 
iElature  has  not  attempted  to  devest  the ! 
court*  of  that  jurisdiction,  and  we  do  not 
(faink  it  could  successfully  do  so.  Although 
in  the  statutory  proceeding  for  the  deter-  ' 
inination  of  water  rights  the  courts  obtain 
jurisdiction  only  by  way  of  appeal  from  the 
decisions  of  the  board  of  control,  all  the  or- 
dinary remedies  known  to  the  law,  pertin- 
ent to  the  UM  and  appropriation  of  water, 
are  open  to  all  interested  in  such  lights, 
equally  with  all  other  persons  in  respect  to 
any  other  kind  of  right  or  property.  The 
courts  possess  sjnple  jurisdiction  to  redress 
grierancea  growing  out  of  conflicting  inter- 
ests in  the  use  of  the  public  waters,  and  to 
alTord  appropriate  relief  in  such  cases-  Noth- 
ing can  be  plainer,  it  seems  to  us,  than  that, 
in  the  absence  of  a  nrevious  determination 
hy  the  board  or  in  the  courts  of  the  priori- 
ties or  rights  of  claimants  upon  a  particu- 
lar stream,  an  interested  party  may  resort 
to  the  couiis  to  obtain  such  relief  as  he  may 
•how  himself  to  be  entitled  to.  The  juris- 
diction of  the  courts  remains  as  ample  and 
complete  after  as  well  as  before  an  adjudica- 
tion by  the  board.  But  the  principle  ap- 
plies here,  as  in  other  cases,  that  a  party 
may  not  relitigate  a  question  which  has 
passed  into  final  adjudication.  And  the 
courts  will  not  assume,  in  on  independent 
action,  to  determine  anew  the  rights  of  par- 
ties, which,  as  between  themselves,  have  been 
settled  t;^  the  decree  of  the  board  of  control, 
— at  least,  iu  the  absence  of  fraud,  or  a 
showing  of  facts  sufficient  to  vitiate  a  judg- 
ment, ti'nder  the  statutes  now  in  force, 
there  being  no  provision  expressly  barring 
or  estopping  a  claimant  failing  to  partici- 
pate in  the  adjudication  proceedings,  and 
the  decree  not  being  rsa  judicata  of  the  un- 
determined rights  of  such  a  claimant,  be  is 
at  lil>erty  to  assert  and  maintain  those 
rights  in  the  courts,  through  the  regular 
medium  of  some  form  of  procedure  recog- 
nized by  the  law  for  the  redress  of  grievan- 
ces, or  the  granting  of  appropriate  relief. 

The  fifth  reserved  question  inquires 
whether  the  provision  of  the  statute  for  pub- 
lication of  notice,  and  notice  iiy  mail,  con- 
stitutes due  process  of  law.  The  phrase 
found  in  the  question,  "and  without  actual 
citation  or  service  of  summons,"  is  not 
happily  employed-  It  assumes,  before  it  is 
decided,  tbat  the  service  hy  mail  is  not  ac- 
tual citation  and  service.  It  is  contended 
that  the  noUne  provided  for  does  not  amount 
to  due  process  of  law.  A  discussion  of  the 
question  whether  the  proceeding  is  one  in 
rem,  or  not,  might  be  interesting.  In  our 
view,  it  would  aeem  to  partake  more  largely 
of  the  nature  of  a  proceedii^  tn  rem  than 
of  one  tn  pertonam.  But  we  deem  it  suffi- 
cient to  say  that,  in  our  opinion,  it  is  of  such 
a  character  and  affects  a  species  of  rights 
which  would  authorize  a  notice  such  as  Is 
£0  L.  11.  A, 


provided  for  by  publication,  coupled  with  a 
service  thereof  upon  known  claimants.  The 
only  question,  therefore,  which  we  care  to 
discuss  at  all,  is  whether  the  notice  b;  mail 
will  satisfy  the  constitutional  requirement 
as  to  due  process  of  law.  In  Masaachusetta 
it  has  recently  been  held  that  a  notice  sent 
by  mail  as  required  by  law  is  sufficient.  We 
cannot  do  better  than  adopt  a  portion  of  the 
language  of  the  opinion  of  that  able  court 
in  the  case  referred  to.  In  delivering  th* 
opinion  of  the  court  upholding  an  act  provid- 
ing for  the  registrattOD  of  land  titles,  con- 
taining the  provisions  Icnown  as  the  "Tor- 
rens  System,"  Mr.  Chief  Justice  Holmea 
said:  "As  to  claimants  living  within  the 
state,  and  known,  the  question  seems  to  oome 
down  to  whether  we  can  say  that  there  is  a, 
constitutional  difference  between  sending 
notice  of  a  suit  by  a  messenger  and  sending 
it  by  the  poetoQice,  beside  publishing  in  a 
newspaper,  recording  in  the  registry,  and 
posting  on  the  land.  It  must  he  remem- 
bered that  there  is  no  constitutional  require- 
ment that  the  summons,  even  in  a  personal 
action,  shall  be  served  l^  an  officer,  or  that 
the  copy  served  shall  be  officially  attested. 
Apart  from  local  practice,  it  niay  be  served 
by  any  indifferent  person.  It  may  Ite  served 
on  residents  by  leaving  a  copy  at  the  lost 
and  usual  place  of  abode.  Ulien  we  are 
considering  a  proceeding  of  this  kind,  it 
Geems  to  us  within  the  power  of  the  legisla- 
ture to  say  that  the  mail,  as  it  is  managed 
in  Massachusetts,  ia  a  sufficient  messenger 
i  to  convey  the  notice,  when  other  means  of 
,  notifying  the  party,  like  publishing  and 
posting,  also  are  required,"  Tyler  7.  Begia- 
(rolion  Court  Judges.  175  Muss.  71,  85  N.  E. 
M12.  See  also  Hinckley  v.  Kettle  River  R. 
Co.  70  Slinn.  105,  72  N.  W.  835.  Now,  our 
statute  requires  the  notice  to  be  sent  by  reg- 
istered mail,  thus  insuring  more  certainly 
its  reaching  the  proper  party,  and  as  well, 
in  most  instances,  securing  personal  deliv- 
ery, and  in  all  coses  the  return  of  a  card  in- 
dicating its  receipt.  We  can  perceive  no 
reasonable  objection  to  that  manner  of  send- 
ing notice  to  known  claimants  in  the  charac- 
ter of  proceeding  we  are  considering, — at 
least,  where  publication  is  also  required. 

Agreeably  to  the  custom  established  in 
the  consideration  of  reserved  questions,  we 
do  not  think  it  necessary  to  answer  the  sixth 
question,  which  asks  whether  the  ansiver  is 
sufficient  to  constitute  a  defense  to  the  suit 
of  plaintiff.  That  must  be  decided  by  the 
district  court,  upon  the  principles  herein 
laid  down,  so  far  as  it  is  alTected  by  the  oth- 
er reserved  questions.  We  believe  it  to  be 
unneceesar;  to  attempt  to  return  a  categori- 
cal and  specific  answer  to  each  of  the  re- 
served questions.  We  apprehend  that  our 
views  concerning  them  have  been  set  forth  in 
the  course  of  the  opinion  with  suflrcient  dis- 
tinctness, and  that  nothing  further  is  re- 
quired to  indicate  our  decision  upon  tbe 
questions,  and  the  reasons  therefor. 


Com  and  Kniskt,  JJ., 
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Alfred  V.  BOOTH,  Flff.  in  Err., 

PEOPLE  of  the  SUte  of  Illinois. 
(186  III.  4S.) 

I.  A  Btatntc  TTblcta  ■!■![«  It  anlawfal 
4«  Biiike  optloBB  for  the  sale  of  commodi- 
tlea  ot  [hose  kinds  which  hare  been  the  sub- 
lecC  of  gam  bl  log  opera  [las*  doea  Dot  Ttolate 
tbe  conatltutloDal  proiLalonB  against  deprlTa- 
tloD  of  prop«rt7  wltbout  dna  piocesa  of  law. 

9.  Tli«  conAtltatloiiAl  Kiu'aBty  of  tli* 
equal  protection  of  the  lairs  la  aoi 
violated  bj  a  statate  whlcb  makea  It  on- 
Iswtut  to  make  optlooa  tor  the  sale  ot  cer- 
tain cMumodltlea,  but  sot  o(  olber  comoiadl- 
ties,  where  it  applies  to  all  com  modi  ties 
which  hare  been  ap  to  that  time  made  the 
■ublect  of  Ksmblinc  opeiatlooa. 

(Juos  31.  1900.) 

EREOR  to  the  Criminal  Court  for  Cook 
CouDt;  to  review  a  judgment  convict- 
ing   defendant    of    violating    tbe    statute 
against  the  matring  of  option  contracts  for 
future  deliver}'  of  grtin.     Affirmed. 
The  facts  are  sta^  in  the  opinion. 
Mt.  I.ee  D.  Mathlks  for  plaintiff  in  er- 

itesart.  ChMrlea  0.  DMseus,  Albert  C. 
Bsraes,  and  W>  E>  Oaylor,  with  Ur.  E. 
G.  Akin,  Attorney  Cieneral,  for  defendant 

The  14tb  Amendment  of  the  Constitution 
oE  the  United  States  did  not  take  from  the 
states  the  police  power  reserved  to  them  at 
the  time  of  the  adoption  of  the  Constitu- 


The  police  power  of  the  etat«  extends  to 
the  right  to  restrain  or  prohibit,  not  only 
gambling  or  wagering  contracts,  but  those 
which  may  be  used  as  disguises  for  g«m- 
hlin^.  and  bave  a  tendency  to  Injure  puUic 
intercuts. 

Tied  era  an,  Pol.  Power,  {  09o;  Schneider 
V.  rui-ner,  130  111.  28.  6  L.  R.  A.  164,  22  N. 
E.  497;  Tenney  v.  Foote,  4  111.  App.  6S4, 
95  111.  99;  Minnesota  Lumber  Co.  v.  White- 
hrea$t  Coal  Go.  160  m.  98,  31  h.  R.  A.  629, 
43  N.  E.  774;  Penrcs  v.  Foote,  113  III.  234, 
5S  Am.  Rep.  414. 

Laws  aimed  at  the  suppression  of  gam- 
bling are  constitutional. 

Crandell  v.  While,  164  Mass.  60,  41  N.  E. 
204. 

Fqual  protection  cannot  be  said  to  be  de- 

NiTK. — As  to  Tslidltj  and  effect  of  option 
FOnlrnrts  for  commodities  or  stock,  kc  Osgood 
T.  Bander  (lows)  1  L.  R.  A.  BfiS ;  Schneidei 
T.  Turner  (111.)  6  L.  R.  A.  1S4 ;  Preston  v. 
ClQolDnall,  C.  A  H.  Valley  R.  Co.  (C.  C.  S.  D. 
O.)  1  L.  R.  A.  140:  Spragne  v.  Warcen  (Neb.) 
8  L.  R.  A.  6T&:  Harref  r.  Merrill  (Haw.)  S 
L.  R.  A.  200 ;  Ulnnasota  Lumber  Co.  v.  Whlte- 
tireast  Coal  Co.  (111.)  81  L.  R.  A.  629. 

Effect  on  note  or  aetlosi  for  raone;  lent,  sea 


nied  when  the  law  operates  alike  upon  sti 
persons  and  property  similarly  situated. 

Barbier  v.  Connoliy,  113  U.  S.  32,  28  L. 
ed.  925,  6  Sup.  Ct  Rep.  357 ;  Soon  Ring  v. 
Crowley,  113  U.   S.  709,  28  L.  ed.   1147,  5 


Ct.  Rep.  110;  Hayes  v.  ifissouri,  120  U.  S. 
68,  30  L.  ed.  578,  7  5up.  Ct.  Rep.  350:  Ifit- 
sour*  P.  tt.  Co.  v.  Hockey,  127  U.  S.  205,  32 
L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  ifinneapo- 
lia  tt  Bt.  L.  «.  Co.  V.  Herricfc,  127  U.  S-  210, 
32  L.  ed.  109,  8  Sup.  Ct.  Rep.  1176;  Woi«(os 
V.  iVetiin,  128  U.  S.  578,  32  L.  ed.  544.  9  Sup 
Ct.  Rep.  192;  Hagoun  v.  Illinois  Truel  i 
Sao.  Bank,  170  U.  S.  293,  42  L.  ed.  1M2.  18 
Sup.  Ct.  Rep.  C04. 

Tf  the  classification  Is  baiied  upon  some 
rea.wnable  ground,-— some  difference  which 
bears  a  just  and  proper  relation  to  the  at. 
tempted  classic  cation. — and  is  not  a  mere 
arbitrary  selection,  it  is  Dot  repugnant  to 
the  equality  clause  of  the  14th  Amendment 

Gulf.  C.  d  B.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
IBO.  41  L.  ed.  608,  17  Sup.  a.  Rep.  255. 

The  classificntion  made  by  the  statute 
need  not,  in  order  to  be  constitutionally  Tal- 
td.  embrace  all  kinds  of  persooal  property, 
whether  such  kinds  of  personal  property 
were  t^e  usual  subjects  of  option  dealing  or 

Slatet  T.  Oriezn«r,  134  Ho.  512, 36  S.  W.  39. 

Boega,  Ch.  J.,  delivered    the  opinion  of 

the  court: 

The  plaintiff  in  error  wai  convicted  and  j 

adjudged  to  pay  a  tine  of  $100  under  an  in- 
dictment which  charged  that  he.  on  the  leth  I 
day  of  August.  1899,  in  said  county  of  Cook, 
in  the  state  of  IllinoiB,  aforesaid,  vinlawfnl- 
ly  did  contract  in  writing  with  the  Wean  j 
Commiaaion     Company,    a    corporation,   to 
theu  and  there  have  to  himself,  to  wit.  to 
said   Alfred  T.  Booth,  a  certain  option  to  I 
buy  at  a  future  time,  to  wit,  on  or  before  the 
2flth  day  of  August,  1899,  a  certain  commod- 
ity, to  wit,  grain,  to  wit,  10.000  bushels  of 
corn,  from  the  said  Weare  Commis!»ion  Com- 
pany, a  corporation  as  aforesaid,  which  said 
contract  is  in  the  words  and  figures  as  fol-  i 
lows,  to  wit: 

Alfi^    V.     Booth,     Grain     and    Provision 

Chicago,  Aug.  16,  1809. 

Sep.  Com,     J899.  j 

10  W»rB  Com.  <:o.     C  31%  Paid. 

Good  till  dose  of  change.  Sat..  Aug.  20, 
1899.  Weare  C.  Go. 

J.  J.  C. 

Jackson  V.  Cltr  Nat.  Bank  (Ind.)  9  L.  R.  A. 
AST ;  BnoddT  v.  American  Nat.  Bank  (Tesn.) 
T  L.  R.  A.  70S:  aoDdbelm  v.  Qllbert  (lad.)  S 
L.  R.  A.  432 ;  HanC  v.  Rumse;  (Hich.)  9  U  R. 
A.  BT4  ;  Pope  v.  Banke  (111.)  28  L.  R.  A.  5SS. 
As  to  right  cDDferred  by  a  "reFuaal"  or  "op- 
tion," see  Llti  V.  Goosllng  (Kj.)  21  L.  R.  A. 
12T.  and  note;  Hsyes  v.  O'Brien  (111.)  23  L.  K- 
A.  SGB;  Djst  v.  Duffj  (W,  Va.)  24  U  R.  A. 
389  1  Blgler  V.  Baker  (Neb.)  24  L.  B.  A.  IH. 
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— contrary  to  tii»  (tatute,  kiid  kgalnst  the 
peace  and  dij^it;  of  the  same  people  of  the 
•tftta  of  IllinoiB.  The  evidence  explained 
the  writing  set  out  in  the  ludictmeut  to  coa- 
Btituta  an  agreement  giving  defendant  the 
option  to  buy  10,000  biuheli  of  com,  at 
31%  cents  per  bushel,  from  the  Wear*  Com- 
mission  Company,  at  any  time  within  ten 
days  after  the  18th  day  of  Augnrt,  1699. 
The  allegatiOQB  of  fact  set  forth  in  the  in- 
dictment were  fully  established  by  the  eri- 

Counsel  for  plaintiff  in  error  contends 
it  did  not  appear  from  the  proof  the  plain- 
tiff in  error  entered  into  the  contract  with 
any  other  than  the  bona  fide  intention  to 
accept  the  corn  if  he  desired  to  avail  him- 
aelf  of  the  beneflt  of  the  contract,  or  that  he 
had  any  intent,  when  the  contract  was  exe- 
cuted, to  accept  compliance  with  the  con- 
tract merely  by  way  of  the  payment  to  hiin 
«f  the  difference  between  the  contract  price 
and  the  market  price  of  the  com  at  the  time 
«f  the  maturity  of  the  contract,  and  further 
contends  it  appeared  from  the  evidence  that 
the  contract  was  in  fact  consummated  by 
the  actual  delivery  of  the  grain  to  him. 
-Coiinsel  for  defendant  in  error  do  not  ques- 
tion the  position  thus  taJcen  by  counsel  for 
plaintiff  in  ormr  as  to  the  facts  proved  on 
the  hearing.  Counsel  for  plaintiff  in  error 
admits  the  facta  so  charged  in  the  indict- 
ment, and  establinhed  by  the  evidence  in  sup- 
port thereof,  justified  the  conviction,  under 
the  provisions  of  S  130  of  the  Criminal 
Code,  as  interpreted  by  this  court  In  Schnei- 
der V.  Turtier,  130  HI.  28,  6  L.  R.  A.  164,  22 
N.  E.  497,  but  insists — First,  said  section 
130  IE  in  contravention  of  the  provision  in- 
corporated in  the  Constitution  of  the  Unit- 
ed States,  and  also  in  the  Constitution  of  the 
state  of  Illinois,  that  "no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  proi-ess  of  law;"  and,  second,  that  said 
section  is  violative  of  the  provision  of  i  1 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States,  which  provides  that 
no  state  shall  "deny  to  any  person  within 
its  jurisJiction  thrf  equal  protection  of  the 
laws."  We  will  consider  tnesa  points  in  or- 
der as  made  by  oounsel. 

1.  Liberty  and  property,  as  used  In  said 
constitutional  provirions,  include  the  right 
to  acquire  proper^,  and  that  means  and  in- 
■cludes  the  privilege  of  contracting  and  mak- 
ing and  enforcing  contracts.  Frorer  v.  Peo- 
ple use  of  School  Fund,  141  HI.  171,  16  L. 
R.  A.  492,  31  N.  E.  395.  A  citieen  cannot 
iM  deprived  of  an  attribute  of  property,  like 
the  right  to  make  a,  reasonable  contract 
■with  reference  to  property,  without  "due 
process  of  law."  Due  process  of  law  Is  a 
ireneral  public  law  of  the  land.  Millett  v. 
People,  117  111.  294,  57  Am.  Rep.  86B,  7  N. 
E.  631  i  Rilchie  v.  People,  155  III.  98,  20  L. 
■R.  A.  70.  40  N.  E.  464.  The  general  assem- 
1>1y  of  the  state  of  Illinois  possesses  full 
plenary  power  of  legislation,  except  In  so 
far  as  its  powers  are  limited  by  the  state  or 
Federal  Constitution.  The  state  Inherently 
possesses,  and  the  general  assembly  may 
lawfully  exerdae,  siuh  power  of  restraint 
ML.K.A. 


upon  prii-ata  rights  as  may  be  found  to  be 

necessary  and  appropriate  to  promote  the 
health,  comfort,  safety,  and  welfare  of  so- 
ciety. This  power  is  known  as  the  "police 
power"  of  ttie  state.  In  the  exercise  of  this 
power  the  general  assembly  may,  by  valid 
enactments,  i.  a.  "due  process  of  law,"  pro- 
hibit all  things  hurtful  to  the  comfort,  safe- 
ty, and  welfare  of  society,  even  though  the 
prohibition  invade  the  right  of  liberty  or 
property  of  an  individual.  IS  Am.  &,  Rng. 
Eue.  Law,  pp.  739,  740;  LaUe  Pieie  v.  Rose 
Hill  Cemetery  Co.  70  III.  191,  22  Am.  Rep. 
71.  An  enactment,  to  have  that  effect  and  be 
valid,  must  be  an  appropriate  measure  for 
the  promotion  of  the  comfort,  safety,  and  wel- 
fare of  society.  It  must  be,  in  fact,  a  police 
regulation.  Courts  are  authorized  to  inter- 
fere and  declare  a  statute  unconstitutional, 
or  not  the  "law  of  the  laad."  i(  it  conflicts 
with  the  constitutional  rights  of  the  indi- 
vidual, and  does  not  relate  to,  or  is  not  an 
appropriate  measure  for,  the  promotion  of 
the  comfort,  safety,  and  welfare  of  society. 
Ititokie  V.  People,  165  HI.  08,  2B  L.  R.  A. 
79,  40  N.  E.  454.  With  the  wisdom,  policy. 
or  necessity  for  such  an  enactment  courts 
hare  nothing  to  do.  But  what  are  the  sub- 
jects of  police  powers,  and  what  are  reason- 
able regulations,  are  judicial  questions,  and 
the  courts  may  declare  enactments  which, 
under  the  guise  of  the  police  power,  go  be- 
yond the  great  prindple  of  securing  the 
safety  or  welfare  of  the  public,  to  be  inval- 
id. 

Laws  for  the  suppression  of  all  forms  of 
gambling  have,  without  exception,  so  far  as 
we  are  advised,  been  r^arded  by  the  courts 
and  law  writers  as  a  proper  exercise  of  the 
police  power.  This  is  cnnc^ed  by  counsel 
for  plaintiff  In  error,  but  his  contention  ts 
the  contract  for  entering  into  which  the 
plBintiflt  in  error  was  convicted  is  neither 
illegal  nor  within  itself  immoral,  is  neither 
void  nor  voidable,  under  principles  of  the 
common  law;  that  this  court  so  declared 
in  Sehimdcr  v.  Turner,  130  HI.  28,  fl  L.  R. 
A.  164,  22  N.  E.  497 ;  and  that  It  Is  not  with- 
in the  power  of  the  state,  in  virtue  of  the 
police  power,  to  deprive  a  citizen  of  the 
right  guaranteed  by  tbe  Constitutions  of  the 
United  Etates  and  of  the  state  of  Illinois  to 
enter  into  a  contract  which  is  not  within  It- 
self harmful,  immoral,  or  injurious  to  the 
health,  morals,  or  safety  of  the  public.  The 
proposition  is  that  a  contract  which  within 
itself  is  not  harmful.  Immoral,  or  Illegal, 
and  which  constitutes  a  "right  of  property" 
or  "liberty,"  within  the  meaning  of  those 
words  as  employed  In  the  organic  law  of  the 
Federal  and  state  .govemmeats,  cannot  be 
denounced  as  illegal  in  the  exercise  of  the 
police  power  of  the  state.  This  would  be  to 
plEu:e  a  limitation  upon  the  police  power 
which  might  greatly  impair  its  usefulness, 
and  often  render  Its  proper  exercise  entirely 
futile.  It  would  restrict  its  operation  to 
declaring  that  illegal  which  was  already  il- 
legal. As  we  have  hereinbefore  said,  it  is 
not  without  the  power  of  the  general  assem- 
bly, in  the  proper  exercise  of  tbe  police  pow- 
er, hy  KB  nactment  otherwiia  valid,  to  de- 
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clar«  that  unlawful  which  was  theretofore 
lawful,  even  if  the  Eict  bo  condemned  be  an 
attribute  of  the  right  of  liberty  or  property 
guaranteed  to  the  citizen  by  the  conHtiiu- 
tional  proviaions  under  eousi deration.  The 
language  of  the  constitutional  ^rovieion  ia 
eo  choKen  as  to  recognize  the  right  of  the 
state  to  deprive  a  citizen  of  life,  liberty,  or 
property  by  "due  process  of  law."  "Due 
process  of  law"  is  synonymous  with  "law  of 
the  land;"  hence  the  law  of  the  land  may 
expressly  prohfbit  and  make  criminal  the 
doing  of  an  act  which,  in  the  absence  of  aucb 
law  of  the  land,  would  constitute  a  liberty 
or  property  right,  within  the  meaning  of  the 
Constitution,  even  though  Buch  act  be  not 
within  itself  immoral. 

In  ilagn^r  t.  People,  97  111.  320,  it  was 
ur^ed  that  certain  proviaions  of  the  then 
existing  game  laws  of  the  state,  which  de- 
clared it  unlawful  for  anyone  to  have  in  his 
SossesaioD  wild  fowl  or  birds  of  the  Icind 
esigned  to  be  protected  by  the  statute, 
which  had  been  lawfully  taken  or  killed  in 
another  state,  were  in  contravention  of 
clause  S  of  article  1  of  tbe  Constitution  of 
the  United  States,  which  confers  upon  Con- 
gress the  power  to  regulate  oommerce 
among  the  several  states.  It  waa  there  held 
that  the  object  of  the  statuta  was  tbe  pro- 
tection of  the  tcame  therein  mentioned,  and 
that  the  prohibition  of  "all  possession  and 
salcB"  of  such  game  would  tend  to  their  pro- 
tection, and  thereby  advance  the  ends  to  be 
secured  by  the  lesinlation,  and  the  convic- 
tion of  the  plaintiff  in  error,  Magner,  of  the 
offense  of  having  quail  in  his  possession 
which  had  bepn  killed  in  the  state  of  Kan- 
sas, and  sold  by  the  aaid  Ma^er  in  this 
state,  was  upheld,  and  it  was  there  said  (p. 
3311:  "This  is  but  one  among  many  in- 
stances to  be  found  In  the  law  where  acts 
which  in  and  of  themselves  alone  are  harm- 
less! enough  are  condemned  because  of  the 
fncility  they  otherwise  offer  for  a  cover  or 
disguise  for  the  doing  of  that  which  is  harm- 
ful." 

The  practice  of  Gambling  on  the  market 
prices  of  grain  and  other  commodities  is 
universally  recognized  as  a  pernicious  evil, 
and  thnt  tbe  suppression  of  such  evil  is 
within  the  proper  exerdnc  of  the  police  pow- 
er has  been  too  frequently  declared  to  be 
open  to  di«riis*ion.  The  evil  does  not  con- 
sist in  contracts  for  the  purchase  or  sale  of 
gTBin  to  be  delivered  in  the  future,  in  which 
the  delivery  and  acceptance  of  the  grain  so 
contmcted  for  is  bona  fide  contemplated  and 
intended  by  the  parties,  but  in  contracts  by 
which  the  parties  intend  to  secure,  not  the 
article  contracted  for,  but  the  risht  or  privi- 
lege of  receiving  the  difference  between  the 
contract  price  and  the  market  price  of  the 
article.  The  object  to  be  accomplished  by 
the  leji^glation  under  consideration  is  the 
suppression  of  contracts  of  the  latter  char- 
acter, which  are  in  truth  mere  wagers  aa  to 
the  future  market  price  of  the  article  or 
commodity  which  is  the  subject-matter  of 
the  wager.  Clearly,  a  contract  which  gives 
to  one  of  the  contracting  partiea  a  mere 
privilege  Ia  buy  corn,  but  does  not  bind  him 
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to  accept  and  pay  for  It,  ia  wanting  in  tbe 
elements  of  good  faith  to  be  found  in  a 
contract  of  purchase  and  sate  where  both 
parties  are  bound,  and  offers  ■  more  coa- 
venieut  cover  and  disguise  for  mere  wagers 
on  the  price  of  ^ain  than  coDtraets  wtteb 
create  the  relation  of  vendor  and  vendee. 
Such  contracts  are  in  the  nature  of  wagers, 
that  contracted  for  being  the  mere  privilege 
to  buy  the  grain  should  ita  market  value 
prove  to  be  greater  than  the  price  fixed  in 
the  contract  for  such  privilege.  The  pro- 
hibition of  the  right  to  enter  into  contracts 
which  do  not  contemplate  the  creation  of  an 
obligation  on  the  part  of  one  of  the  oontraet- 
ing  parUes  to  accept  and  pay  for  the  com- 
mality  which  is  the  purported  subject-mat- 
ter of  the  contract,  but  only  to  invest  him 
with  the  option  or  privil^re  to  demand  the 
other  contracting  party  shall  deliver  him 
the  grain  if  he  desires  to  purchase  it.  tends 
materially  to  tbe  suppression  of  the  veiy 
evil  of  gambling  in  grain  options  which  it 
was  the  l^slative  intent  to  extirpate,  for 
tbe  reason  such  evil  injuriously  affected  tbe 
welfare  and  safety  of  the  public.  The  de- 
ntal of  the  right  to  make  such  contracts 
tended  directly  to  advance  the  end  the  lejr- 
islature  had  in  view,  and  was  not  an  inap- 
propriate measure  of  attack  on  the  evil  in. 
tended  to  be  eradicated.  So  far  as  that 
point  is  concerned  the  act  must  be  deemed 
a  valid  law  of  tbe  land,  and  as  such  must 
be  enforced,  though  it  infringe  in  a  decree 
upon  the  property  rights  of  citizens.  To 
that  extent  private  right  must  be  deemed 
secondary  to  the  public  good. 

2.  Nor  do  we  think  the  enactment  in  qti**- 
tinn  denies  to  any  person  the  equal  protec- 
tion of  the  law.  Its  penalties  are  directed 
against  all  persons  and  classes  of  persons 
who  offend  apainnt  its  proviiions.  It  ia  tni# 
it  does  not  prohibit  contracts  for  options  t* 
buy  or  nell,  or  the  purchase  or  snip  on  fu- 
ture delivery  of  all  kinds  and  classes  of 
property,  nor  was  it  necessary  to  the  validi- 
ty of  the  act  it  should  reach  and  prnhihit 
all  contracts  of  that  character.  The  remedy 
need  only  be  as  comprehehsive  as  the  evil  the 
law  designed  to  remove.  In  TOnsidering  as 
to  the  propriety  of  adopting  the  enaotmcnt, 
and  as  to  the  necessary  scope  of  tbe  pro- 
posed legislation,  it  is  fair  to  as<iump  it  was 
present  in  the  legislative  mind  thnt  the  pro- 
posed prohibitjon  of  the  right  to  contract 
was  an  infrineement  upon  the  rights  of 
property  and  liberty  of  the  individual,  and 
that  it  was  the  legislative  design  to  trench 
only  in  the  slightest  possible  degree  upon 
private  and  individual  right,  and  for  that 
reason  the  act  was  so  framed  as  to  restrict 
the  operation  thereof  to  transactions  in  such 
kinds  and  character  of  property,  commodi- 
ties, and  securities  as  had  been  made  the 
subject  of  gambling  or  wagering  contracts, 
and  out  of  which  grew  the  evil  which  threat- 
ened the  welfare  and  safety  of  the  public, 
and  to  place  no  restraints  upon  contracts 
which,  though  of  like  character  of  those 
which   were  prohibited,   had   not   been   em- 

filoyed  OS  a  means  of  gambling.  Counsel 
nrist  contracta  to  have  or  give  options  to 


ItiOO. 


Booth  v.  Pkoplk. 


r  sell  other  articles,  commodities,  or 
.ies  tlisD  those  epeciHed  may  be  law- 
fully made,  but  do  not  suggeit  that  the  prac- 
tice bad  growH  up  of  contracting  to  have  or 
five  options  to  be  settled  merely  by  way  of 
"di*rerencea"  in  any  articles  or  commodities 
other  than  thoM  comprehended  within  the 
itatute.  It  is  not  indispensable,  in  order  to 
be  constitutional,  the  section  should  em- 
brace all  kinds  of  personal  property,  wheth- 
er such  kinds  of  pereonaJ  property  had  us- 
ually or  commonly  been  the  subject  of  op- 
tion dealing  or  not.  It  is  sufficient  if  the 
selection  of  the  articles  and  property  men- 
tioned in  the  section  is  based  on  reasonable 
«nd  just  grounds  of  difference,  and  the  pro- 
hibition coniprehenda  all  kinds  of  property 
■within  the  relations  and  circumstances 
which  conatitut«  the  distinction,  and  en  tend  a 
equally  to  every  citizen  and  all  clasnes  of 
citizen!,  and  denies  to  no  one  a  privilege 
which  another  is  permitted  under  like  cir- 


.options  to  buy  or  sell,  hut  only  all  of  such 
contracts  as  lie  at  the  root  of  the  eiil  which 
threatens  the  public  safety  and  welfare.  We 
think  the  enactment  the  valid  law  of  the 
Und. 

The  judgment  is  affirmed. 


KunigundB  KLASSEN. 

(185  in.  ST.) 

1.     The  ezpcatloB   by  «  earpar«(loa  «( 
•n  avpe*!  bond  ai  suretr  for  another  [>ar- 

Cj,    II   outside   Ibe   Hope   at   Its   baslnesa,    Is 

S,      An  net  not  orlrlnnllr  irltliln  tke  es- 

of  a  corporation  cannot  lubiequentlr  tw  made 
Tslld  bT  estoppel. 
&  A  brewlnK  oompnny  beoouliiKBnre-* 
ty  OB  nn  sppe*!  koBd  for  the  beneUt  of 
one  of  its  customera.  In  an  action  against 
him  for  the  premjsei  occupied  bj  him,  al- 
though It  n:ay  obtain  aotne  [QCldeata]  ad- 
vantage to  Its  buBlaesg  bj  vnch  appeal,  li 
not  BcCInK  In  tbe  exercise  of  Its  eipreai  or 
Implied  powers,  and  la  therefore  nol  bound 
t>j  sncb  action. 

(April  IT,  1900.) 

APPEAL  by  defendant  from  ft  judgment  of 
the  Appellate  Court,  First  District,  af- 
firmiiu;  *  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  plaintiff  in  an  ac- 
tion to  enforce  an  appeal  bond.     lUveried. 

The  facta  are  stated  in  the  opinion. 

Ueatrs.  Bloaa  A  Bl-nm,  for  appellant: 

A  corporation  is  limited  by  its  charter. 
This  instrument  wmveys  two  dasses  of  pow- 
erif^thosa  which  are  expressed,  and  those 

Note. — On  tbe  question  of  estoppel  of  cor- 
poTBtion  to  set  up  plea  of  Hllro  viret,  see  n^« 
lo  Miller  T.  ADMHcan  Uut.  Accl.  In*.  Ctf. 
(TeoQ.)  20  L.  B.  A.  105. 

60  L.  K.  A. 


which  are  implied  as  necessary  to  carry  into 
effect  some  of  the  expressed  powers.  Be- 
yond this  a  corporation  has  no  power  what- 


1  its  B 


ultra 


National  Home  Btdg.  d  L.  A$so.  v. 
Home  Sou.  Bank,  181  III.  36,  64  N.  E. 
819;  Central  Tranap.  Co.  v.  PuUman't 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed. 
55,  II  Sup.  Ct  Rep.  478;  Chicago  Fneu- 
malie  Tool  Co.  v.  ,^ones  Mfg.  Co.  Bl  III.  App. 
647;  Thomat  v.  Weit  Jersey  R.  Co.  101  U, 
S.  71,  26  L.  ed.  850;  Mott  v.  Danville  Semin- 
ary, 120  111.  403,  21  N.  £.  S27;  /'collie  em 
rel.  Peabody  v.  Chicago  Qaa  Trust  Go.  130 
lil.  2Ca,  8  L.  H.  A.  497,  22  N.  E.  798;  Mel- 
ropolitan  Bonk  v.  Godfrey,  23  III.  579;  Wig- 
gins Ferry  Co.  v.  East  8t.  Louis,  102  111.  560; 
Caldwell  v.  aiton,  33  111.  417;  Davi*  v.  Old 
Colony  R.  Co.  131  Uass.  258,  41  Am.  Rep. 
221 ;  Madison,  W.  d  M.  PI.  Road  Co.  v. 
WaierioiCTi  i£  P.  PI.  Road  Co.  7  Wis.  59;  Cut- 
ver  V.  Reno  Real  Estate  Co.  91  Fa.  367;  Peo- 
ple's Banh  v.  8t.  Anthony's  Roman  Catholic 
Church,  loe  N.  Y.  621,  17  N.  £.  408;  Xation- 
al  Park  Bank  v.  German  American  Hut. 
Wareliousing  £  Secur.  Co.  116  N.  Y.  281,  & 
L.  R.  A.  673,  22  N.  E.  607. 

Tbe  act  of  an  nnauthorised  officer  is  not 
the  act  of  a  corporation. 

Dohioft  V.  More,  164  III.  110,  45  N.  E.  243; 
McLellan  v.  Detroit  File  Works,  66  Mich. 
579,  23  N.  W.  321 ;  West  St.  Louis  Sav.  Bank 
V.  Shaicnee  County  Bank,  95  U.  S.  659,  «ub 
nam.  ffesi  Si.  Louis  Sou.  Bank  v.  Parmalee, 
24  L.  ed.  491;  Lucas  v.  White  Line  Transfer 
Co.  70  Iowa,  646,  59  Am.  Rep.  449,  30  H.  W. 
771;  Morawetz,  Priv.  Corp.  |  463. 

As  no  two  powers  can  he  very  much  more 
unlike  than  the  brewing  of  beer  and  the  sign- 
ing of  appeal  bonds,  it  is  impossible  that  the 
existence  of  the  one  can  raise  an  implication 
of  the  creation  of  the  other. 

A'alional  Home  Bldg.  <£  L.  Atso.  v.  Home 
Sav.  Bank,  181  III.  35,  54  N.  E.  619;  Cen- 
(ral  Tranap.  Co.  v.  Puliinon's  Palaot  Car  Co. 
139  U.  S.  £4,  35  L.  ed.  65,  11  Sup.  Ct.  R«p. 
478. 

ifr.  F.  L.  B*llabiU7,  for  appellee: 

Where  a  corporation  does  an  act  or  em- 
barks in  an  enterprise  foreign  to  the  pur- 
poses for  which  it  was  organized,  and  re- 
ceives a  consideration  therefor,  or  derives  a 
benefit  therefrom,  it  is  bound  by  the  act,  and 
cannot  avail  itself  of  the  defense  of  uKra 

Heims  Brewing  Co.  v.  Flannery,  137  111. 
318,  27  N.  E.  28U;  Bradley  v.  Ballard,  65  III. 
413,  S  Am.  Rep.  650;  Kadiah  v.  OariUn  City 
Equitable  Loan  d  Bldg.  Asso.  151  III.  5.37, 
38  N.  E.  23e;  B.  S.  Green  Co.  v.  Blodgett, 
159  III.  173,  42  N.  E.  176;  Brewer  d  H. 
Brewing  Co.  v.  Boddie,  181  III.  622,  55  N.  E. 
49 ;  Bloomtnjifon  if uf.  Ben.  Asso.  v.  Blue, 
120  111.  121,  60  Am.  Rep.  658,  II  N.  E.  331; 
John  V.  Farwell  Co.  v.  Wolf,  90  Wis.  12.  37 
L.  R.  A.  138,  142,  70  N.  W.  289;  Union  Nat. 
Bank  v.  ifattAmra,  98  U.  S.  621,  25  L.  ed, 
18S;  Baker  v.  Northweitem  Ovaranty  Loan 
Co.  36  Minn.  186,  30  N.  W.  464;  Bisaell  v. 
Hiehigan  B.  £  N.  I.  R.  Cos.  22  N.  Y.  258; 
Parwk  r.  Wheeler,  22  N.  Y.  494. 
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The  pl«a  of  ultra  vire»  cvmot  be  av&iled 
of  to  defend  against  an  obligation  iDCurred, 
when  the  contract  has  been  in  good  faitb 
performed  by  the  other  contracting  party, 
and  tlie  corporation  has  bad  the  benefit  of  it. 

Linkavf  v.  Lombard,  137  N,  Y,  417,  20  L. 
H,  A.  48,  33  N.  E.  472;  Whitney  inu  Co.  T. 
Barlov:.  63  N.  ¥.  82,  20  Am.  Rep.  504; 
Holmes  v.  Willard,  125  N.  Y.  76,  11  L.  R.  A. 
170,  2G  N.  E.  1083;  ifonuinent  Nat.  Bank  v. 
Olobe  Works,  101  Mass.  GT,  3  Am.  Rep.  322; 
Itartt  V.  Gale,  63  111.  136;  Boyce  v.  MontOflik 
Oat  Coal  Co.  37  W.  Va,  73,  18  8.  B.  601; 
Ohio  d  U.  U.  Co.  T.  UaCaTlhy,  96  U.  B.  26S, 
24  L.  ed.  803;  Koehler  v.  Beinheimer,  26 
App.  Div.  1,  49  N.  Y.  Supp.  755;  Richelieu 
ffolel  Co.  V.  International  Military  Encamp- 
ment Co.  140  111.  248,  2Q  N.  E.  1044;  Winter- 
field  r.  Cream  City  Bretcing  Co.  96  Wie.  230, 
71  N.  W.  101;  Holm  v.  Ctaue  Liptiue  Brew- 
ing Co.  21  App.  Div.  204,  47  N.  Y.  Supp.  GIS. 

The  oourtB  have  sought  to  regulate  and  le- 
strict  the  defeDse  of  ultra  virea  bo  a«  to  maJu 
it  consistent  with  the  obligations  of  justice. 

Bath  Oatlight  Co.  v.  Claffy,  151  N.  Y.  24, 
36  L.  R.  A.  664,  45  N.  E.  390. 

The  execution  of  a  mortgaga  under  the 
seal  of  the  company,  regular  on  its  face,  by 
its  properly  constituted  officers,  is  prima  fa- 
cie evidence  that  it  was  executed  by  the  au- 
thority of  the  corporation;  and  parties  ob- 
jecting take  on  tnemieWes  the  burden  of 
proving  it  was  not  so  executed. 

^Vood  V.  Whelen,  B3  111.  153;  Kullaitphy 
Sav.  Bank  r.  Sckott,  13S  111.  655,  26  N.  E. 
040i  West  Side  Auction  Bouse  Co.  v.  Con- 
necticut Mut.  L.  Ins.  Co.  76  111.  App.  635. 

It  is  not  necessary  that  the  authority  of 
an  ofUcer  of  a  corporation  to  sign  promis- 


by  a  vote  of  its  directors  or  stockholders. 

Merchants'  Nat.  Bank  v.  Citisen*'  Qaa- 
light  Co.  15S  Mass.  50G,  34  N.  E.  10S3;  Qlo- 
ver  T.  Ue,  140  111.  102,  29  N.  E.  680. 

When  the  president's  name  a.ppeBTB  to  an 
instrument  purporting  to  bind  the  company, 
the  law  will  presume  it  is  executed  '  ~' 
flrient  authority  from  the  body. 

Baicyer  v.  Coa,  93  III.  130 ;  Smith  v.  Smith, 
62  III.  403;  Alwater  v.  American  Exchange 
Jtffflt.  Bank,  162  III.  80S,  38  N.  E.  101 ;  if c- 
Donald  t.  Ohitholm,  131  111.  281.  23  N.  E. 
696;  Carr  t.  Qeorgia  Loan  it  T.  Co.  108  Qa. 
757,  33  8.  E.  190;  Chicago  Tip  d  Tire  Co.  v. 
Chicago  Nat.  Bank,  176  111.  224,  G2  N.  E.  52. 

The  execution  of  a  guaranty  by  a  brewing 
corporation,  of  payment  of  rent  of  a  saloon 
by  the  leasee  thereof,  is  not  beyond  the  au- 
thority of  the  president  of  the  corporation. 

Mali  T.  Oohi,  34  App.  Div.  103,  54  N.  ¥. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  debt  upon  an  appeal 
bond.  In  a  forcible  entry  and  detainer  pro- 
ceeding before  a  police  magistrate  '-  '^'■- 
city  oi  Chicago,  appellee,  as  plaintiff, 
ered  a  judgment  against  Rnel  O.  Ronnds  for 
restitution  ol  certain  property.  Rounds  ap- 
80L.R.  A. 


pealed  to  the  county  court  of  Cook  county, 
tiling  an  appeal  bond  as  required  by  the  btat' 
ute.  This  bond  was  for  $2,000,  conditioned 
provided  by  statute  in  such  cases,  and  was 
signed  by  Rounds  and  appelant,  as  hie  sure- 
ty ;  the  latter'*  execution  of  it  being  as  f ol- 


The  Best  Brawing  Com- 
pany of  Chicago, 
By  Charles  Hastorlik, } 
Itj  President.        { 
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In  the  county  court  judgment  was  again 
rendered  for  the  plaintiff.  Upon  the  failure 
of  Rounds  or  the  brewing  company  to  comply 
with  the  terms  of  that  judgment,  this  pro- 
ceeding was  commenced  in  the  circuit  court 
of  Cook  county  to  recover  on  the  appeal 
bond.  In  defense  to  the  acUon,  the  brewing 
company,  by  its  pleadings,  denied  that  the 
bond  was  it*  deed;  alleged  that  the  making 
of  the  same,  as  to  it,  was  unauthorized,  and 
that  Bucli  act  was  not  within  the  power  of 
the  corporation.  Issues  were  join«i,  and  a 
trial  had  by  jury.  At  the  close  of  ptaintifTs 
evidence,  and  again  at  the  close  of  all  the 
evidence,  a  motii»t  was  made  to  instruct  the 
jury  to  find  for  the  brewing  company,  but 
these  motions  were  overruled.  The  court 
then  took  the  case  from  the  jury,  t^  instruct- 
ing it  to  render  a  verdict  for  the  plaintiff, 
Klassen,  for  (1,321.60.  This  being  dMie, 
judgment  for  that  sum  was  duly  entered, 
and  appellant  apfiealed  to  the  ^pellato  court 
for  the  ftrst  district,  where  the  judgment  be- 
low was  affirmed,  and  it  now  brings  the  case 
here  upon  further  appeal. 

The  chief  error  insisted  upon  by  appellant 
is  that  the  circuit  court  held  the  bond  sued 
on  to  be  its  act  and  deed, — the  contention  be- 
ing that  the  powers  of  the  company,  sa  a 
oorporation,  are  Ilmitsd  by  its  chartor  to 
those  which  are  express  or  implied;  that  its 
express  powers  are  to  "manufacture  snd  sell 
beer,  ale,  and  portor,  and  carry  on  a  general 
brewing  business,  in  all  ito  branches;"  that 
the  implied  powers  it  possesseB  are  only  those 
which  may  be  implied  as  necessary  to  carry 
into  effect  one  or  mors  of  those  expressed: 
and  that  the  signing  of  this  appeal  bond 
comet  under  neither  of  these  heajs,  but  was 
an  act  ultra  vires,  and  therefore  not  binding 
upon  the  corporation.  Appellee  insists — 
First,  that  the  act  was  within  the  corporale 
power  of  appellant;  or,  second,  although  in 
excess  of  ita  corporato  power,  yet,  having 
made  the  bond  and  enjoyed  certain  benefits 
arising  therefrom,  it  is  now  estopped  to  make 
the  defense  of  ultra  fires. 

The  general  rule  is  that  a  corporation  can 
do  only  those  acts  which  are  within  the  scope 
of  ito  chartor,  and,  if  the  signing  of  the 
bond  in  question  as  surety  was  an  act  not 
originally  within  the  express  or  necessarily 
implied  powers  of  the  corporation,  it  is  void, 
and  no  eubsequent  act  could  make  it  valid, 
by  way  of  estoppel.  It  was  so  held  in  Nalioni- 
al  Home  Bldg.  i  L.  Asao.  v.  Home  Sav.  Bank, 
181  III.  35,  54  N.  E.  619,  where  the  decisions 
of  this  court  are  reviewed;  and  we  there 
I  said  (p.  44,  181  HI.,  and  p.  621,  54  N.  E.) : 
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"If  there  ts  BO  power  to  make  the  contract, 
there  e&n  be  do  power  to  rtititj  it;  and  it 
would  Mem  clear  tbat  the  opposite  party 
could  not  take  away  the  incapacity,  and  give 
the  contract  Titality  by  doing  something  un- 
der it.  It  would  be  contradictory  to  iay  that 
m  contract  is  void  for  an  absolute  want  of 
power  to  make  it,  and  yet  it  may  become  le- 
gal and  valid  aa  a  contract  by  way  of  estop- 
pel through  some  other  act  of  the  party  un- 
der Buch  incapacity,  or  some  act  of  the  other 
party  chargeable  by  law  with  notice  of  the 
want  of  pow«r."  In  that  case  it  ia  also 
said:  "Xbe  cases  in  this  court  where  the 
GorpoTatioD  has  been  held  to  be  estopped 
have  been  where  the  act  complained  of  was 
within  the  geneial  scope  of  the  corporate 
powers."  In  the  case  of  Beimi  BrevHng  Co. 
V,  Flannery,  137  III.  309,  27  N.  E.  286,  relied 
upon  by  appellee,  the  defense  of  ultra  mrea 
was  invoked,  and  it  was  held  that  the  cor- 
jKiration  waE  estopped  to  make  that  defense, 
luasmuch  as  it  had  enjoyed  the  benefit  of  the 
act;  but  there  the  act  in  question  (which 
was  the  leasing  of  a  building  in  which  to 
conduct  a  saloon)  was  within  the  express 
power  of  the  corporation. 

We  think  the  primary  question  here  is  not 
whether  appellant  has  reaped  a  benefit  from 
the  act  of  becoming  surety  for  Rounds  upon 
the  bond,  hut  whether  the  act  of  signing  it 
waa  within  the  scope  of  its  corporate  author- 
ity. The  purpose  of  the  corporation,  as  ex- 
pressed in  its  charter,  is  to  nuuiufacture  and 
sell  ale,  beer,  and  porter,  and  carry  on  a  gen- 
eral brewing  business.  It  would  seem  no 
acts  could  be  more  unlike  than  the  doing  of 
those  authorized  by  the  charter  of  tbe  com- 
pany, and  tbe  signing  of  appeal  bonds  as 
surety.  The  instrument  was  executed  in  a 
suit,  not  by  or  against  the  corporation,  but 
by  a  third  person  against  another  to  recover 
possession  of  a  house.  Prima  facie,  the 
signing  by  the  company  of  an  appeal  bond  in 
such  &  suit  was  an  act  beyond  the  purpose 
for  which  it  was  organized,  and  cons^uently 
illegal.  If  it  had  been  shown  that  it  was  ex- 
ecuted clearly  for  the  purpose  of  promoting 
or  protecting  its  own  business  of  brewing  or 
selling  beer,  etc., — that  is  to  say,  if  the  act 
had  been  reasonably  necessary  to  accomplish 
the  end  for  which  the  corporation  was 
formed, — it  would  have  been  within  the  scope 
of  the  corporate  power.  But  it  cannot  be 
held  that  every  act  in  furtherance  of  the  in- 
terests of  a  ooiporation  is  inter  vires.  Many 
acts  can  be  suggested,  which,  though  benefi- 
cial to  the  business  of  a  corporation,  are  too 
remote  from  its  general  purposes  to  be 
deemed  reasonably  within  its  implied  powers. 
What  is  and  what  is  not  too  remote  must  be 
determined  according  to  the  facts  of  each 
case.  The  rule  has  been  stated  to  be;  In 
exercising  powers  conferred  by  its  charter,  a 
corporation  "may  adopt  any  proper  and  con- 
venient means  tending  directly  to  their  ac- 
complishment, and  not  amounting  to  the 
transaction  of  a  separate,  unauthorized  busi- 
ness." Clark  y.  Farrington,  11  Wis.  308.  In 
the  case  of  Lncas  v.  White  Line  Transfer  Co. 
70  Iowa,  541,  50  Am.  Rep.  454,  30  N.  W.  771, 
fiOL.B.  A. 


where  a  oorporation  chartered  for  the  pur- 

Sose  of  doing  a  "general  freight  and  transfer 
usiness,  and  such  other  business  as  may  not 
be  inconsistent  therewith,"  was  sued  upon  a 
bond  executed  by  it  as  surety  with  another 
corporation,  the  supreme  court  of  that  state 
said:  "The  plaintiff  seeks  to  recover  contri- 
bution from  the  corporation  as  cosurety  .o» 
the  bond  of  the  brewing  company,  and  claims 
(1}  that  the  contract  of  suretyship  was 
within  the  defendant's  corporate  powers; 
and  (2)  that,  if  it  were  not  within  defend- 
ant's corporate  powers,  it  has  so  acted  on 
the  contract  as  to  now  estop  it  from  plead- 
ing ultra  inres.  .  .  .  Whatever  meaning 
may  be  attached  to  the  language  of  the  arti- 
cles, it  is  quite  certain  it  cannot  include  the 
contract  of  suretyship  in  question.  The 
simple  act  of  going  security  for  another  is  out 
of  the  line  of  the  prosecution  of  any  businesB. 
It  is  a  mere  accommodation,  and  it  cannot 
be  assumed  that  the  articles  gave  the  officers 
of  defendant  any  power  to  jeopardize  its  cap- 
ital in  any  such  venture,"  Quoting  from 
other  authorities,  it  is  there  further  said: 
"It  is  no  part  of  the  ordinary  business  of 
commercial  corporations,  and,  a  fortiori, 
stilF  less  so  of  noncommercial  corporations, 
to  become  surety  for  others.  Under  ordin- 
ary circumstances,  without  positive  authori- 
ty in  this  behalf  in  the  grant  of  corporate 
power,  all  engagements  of  this  description 
are  ultro  vires,  whether  in  the  indirect  form 
of  going  on  accammodatiiw  bills,  or  other- 
wise becoming  liable  for  the  debts  of  others. 
Green's  Brice,  Ultra  Vires,  2S2;  Madison, 
W.  &  M,  Fl.  Road  Co.  v.  ffoterioum  d  P.  PI. 
Road  Co.  7  Wis.  69."  These  authorities  are 
clearly  in  point  here,  and  lead  to  the  conclu- 
sion that  the  act  of  appellant  in  signing  this 
bond,  instead  of  being  the  exercise  of  a  dele- 
gated authority,  was  an  attempt  to  executa 
powers  not  conferred  upon  it,  either  express- 
ly or  t^  implication. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  contention  of  appellee  that 
the  execution  of  the  bond  by  appellant  was 
in  furtherance  of  its  business,  and  that  this 
fact  has  been  found  adversely  to  appellant 
by  the  appellate  court,  and  is  therefore  not 
open  to  review  here.  This  position  is  based 
upon  the  assumption  that  Rounds  was,  at 
the  time  of  the  suit  against  him  for  posses- 
sion of  the  premises,  engaged  in  selling  beer 
in  the  house,  and  that  appellant  was  furnish- 
ing him  the  beer ;  that  the  bond  was  executed 
on  the  part  of  the  brewing  company  in  order 
to  enable  him  to  retain  possession  of  the 
property  and  continue  his  business  therein, 
and  to  make  further  purchases  from  the  com- 
pany. If  all  this  were  true,  the  benefits  to 
accrue  to  the  corporation  would  certainly  be 
of  the  most  precarious  and  remote  character. 
But  we  have  searched  the  record  in  vain  for 
evidence  tending  to  support  tbe  assumption. 
The  testimony  wholly  fails  to  prove,  nor  does 
it  fairly  tend  to  prove,  that  Rounds  was  en- 
gaged in  any  occupation  calculated  to  pro- 
mote the  business  of  appellant,  or  that  the 
business  of  tbe  corporation  was  promoted  or 
benellted  in  any  degree  by  reason  of  the  ex- 
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«eution  of  th«  bond.  Treating  these  u 
queetioiu  of  fact  material  to  the  decUion  of 

the  case,  they  are  open  to  review  in  this 
court  BR  a  question  of  law,  under  the  aBsign- 
ment  of  errors  qucBtiontng  the  ruling  of  the 
trial  court  in  r^uaiog  the  motion  of  defend- 
ant for  a  peremptory  instruction  to  find  for 
it^  made  at  the  close  ol  all  the  evidence. 


Plaintiff  below  wholly  failed  to  make  out  a 
cause  of  action  against  this  appellant,  and 
the  circuit  court  improperly  refused  to  in- 
struct the  jury  to  return  a  verdict  in  its 
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1.  OwBCFB  of  land  above  k  pHerralr 
of  nataral  «>■  may  ronlntsln  an  action  ta 
pravent  acts  bj  other  iBnflownerB  which  will 
result  in  the  Injary  or  destnicclon  of  the  res- 

3.  The  pamplas  of  natBral  su,  or  tbe 
BK  of  otber  artl«clml  devleei  to'la- 
creaae  tin  floiv,  (rom  a  cootlnaous.  con- 
DKCtea,  SDd  limited  reservoir  in  the  earth,  to 
the  damage  of  other  proprietors  who  have 
wells  supplied  Irom  such  common  reservotr. 
Is  an  anlawCul  injarr  to  tbe  common  riKhts 
of  the  latter,  Independenllr  o(  mj  statute  on 
the  subject. 

S.  iBjancllan  Is  fbe  proper  remedr  to 
prevent  the  unlawful  pumping  ol  nstural  gas 
to  tbe  Injury  ol  other  panlea 


ISOD.) 


ATFEAL  by  conijilainants  from  a  judg- 
ment of  the  Circuit  Court  tor  Grant 
County  in  favor  of  defendant  in  an  action 
brou)fht  to  enjoin  acts  which  It  wa«  allegocl 
would  result  in  the  destruction  of  a  nat- 
unl-gaa  reservoir.     Reversed. 

Tlie  facts  ere  stated  in  tbe  opinion. 

Uessra.  'Warner  A  Brady  and  W.  A. 
Ketoltain,  far  appellants: 

NatorRl  gHA  belongs  to  that  cIbbb  of  o1> 
jectB  which  are  the  oommon,  property  of  all. 

Reforc  being  reduced  to  poBsession  these 
objects  are  the  property  of  no  individual, 
but  are  th«  common  property  of  all,  tbe  title 
thereto  being  in  the  state,  not  as  proprietor, 
but  in  its  soverpigii  capacity  ag  the  repre- 
sentative of  all  the  people  in  common, 

Chandk-r  v.  PilMuryh  Plate  Gloss  Co. 
20  Ind.  App.  lUO,  50  N.  E.  400;  People's 
das  Co.  T.  Tynei;  131  Ind.  277.  IG  L.  R.  A. 
443.  31  N.  K  flO;  Westmoreland  <t  C.  Val- 
Mj-Ql  Caa  Co.  v.  DeWUt,  130  Pa.  235,  5  L.  R. 
A.  731,  13  AU.  724:  Townsend  v.  •''tate,  U7 
Ind.   (124,   37   L.   R.  A.  204,  47   N.   E.   10; 


SlolE  v.  Ohio  OU  Go.  150  Ind.  21,  47  L.  R. 
A.  627,  40  N.  E.  80»;  Ex  parte  ilaier,  103 
Cal.  470,  37  Pac  402;  St<Ue  v.  Rttdman,  S8 
Minn.  393,  SO  N.  W.  lOOS;  Or^an  v.  rStole, 
56  Ark.  270,  IS  S.  W.  S40;  OentUe  v.  Stale, 
2B  Ind.  408;  Slate  v.  Lewit,  134  Ind.  254,  20 
L.  R.  A.  52,  33  N.  E.  1024;  2  Am.  A.  Eng. 
Enc.  Law,  2d  ed.  342;  13  Am.  t  Eng.  Enc. 
Law,  2d  ed,  555;  McCready  v.  Yirginia,  94 
U.  S.  391,  24  L.  ed.  24B;  Qeer  t.  Conaecli- 
cut,  101  U.  S.  eiB,  40  L.  od.  TQ3,  16  Sup.  Ct 
Hep.  000. 

A  riparian  owner  "has  do  property  in  the 
water  itself,  but  a  simple  use  of  it  while  it 
paaseB  along." 

Omelvatiy  v.  Jaggert,  2  Hill.  L.  G34,  Vi 
Am.  Dec.  417;  3  Kent,  Com.  p.  439;  ladiatt- 
ajjoli*  "Water  Co.  v.  ±meTi4Mn  Stratcboari 
Co.  53  Fed.  Bep.  070. 

No  one  but  the  owner  of  land  has  tbe 
right  to  reduce  to  possession  such  common 
property  as  may  be  above,  beneath,  or  on 
the  surface  of  such  land;  but  even  he  cannot 
i^erciae  such  right  except  as  the  Etat«  may 
permit. 

6'cii(t[e  V.  State,  26  Ind.  409. 

Uas,  while  under  tbe  surface  of  the  earth, 
in  its  natural  state,  cannot  be  said  to  be 
anything  more  than  potential  property,  so 
far  as  any  separate  individual  is  concerned. 

The  title  to  natural  gaa  does  not  vest  in 
any  private  owner  until  it  is  reduoed  to  ac- 
tual  possession. 

Slate  V.  Ofi.{o  Oil  Co.  150  Ind.  32,  47  L.  R. 
A.  G27,  40  N.  E.  800. 

The  individual  has  a  right  to  maintsiD 
an  action  in  his  own  intereist  and  right. 

Langsdale  v.  Bonton,  12  Ind.  407;  Sini'tX 
v.  FHayerald,  24  Ind.  316;  Ohio  d  3f.  R.  Co. 
V.  Simon,  40  Ind.  278;  Pe((ig  v.  Johnson,  5S 
Ind.  139;  Haag  v.  Tatiderburgh  County 
ComTS.  60  Ind.  511,  28  Am.  Hep.  654;  Rfiek- 
crt  v.  Oeere,  08  Ind.  73,  40  Am.  Rep.  73fi; 
Works  V.  Junction  R.  Co.  B  McLean,  42.5, 
Fed.  Oas.  No.  18,046;  Jlictot  v.  Rin^,  23 
Ohio  St  523,  13  Am.  Rep.  255;  Indianapolis 
Water  Co.  v.  American  Slraichoard  Co.  53 
Ped.  Rep.  070;  Robbint  v.  Sand  CTCck 
Tump.  Co.  34  Ind.  401;  Pennef/liania  r. 
Wheeling  <t  B.  Bridge  Co.  13  How.  518,  14  L. 


NoTK. — The  nature  of  p 
111  or  gas  Is  considered  In  a 
r,  Jones  (W.  Va.)  2fi  L,  B.  > 
:pr  V.  Tyler  Couuly  Court  ( 
•  2r, ;  Marsbsll  v.  Mellon  (Ti 


'    In    I 


'.  Va.)  43  L.  E.  J 
)  35  L.  H.  A.  816 
.  Vfl.)   38  L.  R.  J 


tbe  earth,  with  respect  to  tbe  waste  ot  thp  gia. 
are  lllintrated  In  tbe  case  of  Hague  v.  Wheel- 
er (Pa.)  22  L.  H.  A.  141.  respecting  the  waste 
of  gss  In  the  absence  ot  soy  statutory  restrle- 
tlou  thereon;  .that  of  Stste  v.  Ohio  Oil  Co. 
(Ind.)  >;  L.  B,  A,  627,  under  s  statute  prohib- 
iting such  waste ;  snd  Townaend  v.  State  (Ind.) 
37  L.  R.  A.  294.  ss  to  tbe  effect  of  a  ttatgte 
problblCIng  tbe  use  of  Sambesn  li^ls. 


nooo. 
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-ed.  Mfl;  People  v.  Jlfconj/  it  S.  R.  Co.  57 
Y.  161;  People  v.  IngerioU,  56  N.  Y.  1,  17 
Am,  Rep,  178 ;  QcrrUk  v.  Brovm,  51  Me. 
25tl,'tJl  Am.  Dec,  5GB;  Thunder  Bay  River 
Jtoom.  Co.  V.  Speechly,  31  Mich,  33G,  IS  Am. 
Rep,  184;  Rom  v,  Butler,  19  N.  J.  Eq.  294, 
S7  Am.  Dec.  G54;  King  v,  liorria  &  E.  B. 
Co,  18  N.  J.  Eq.  397;  Hamilton  t,  Wkil- 
ridge,  11  Md.  128,  69  Am.  Dee,  184;  Ct<m- 
ford  V.  Tyrrell,  128  N,  Y.  341,  28  N.  E.  514; 
Memphis  J  0.  tt.  Co.  v.  ffic^,  6  Snrad,  427 ; 
8neU,  Eq.  405,  401!;  Pollock,  Torta,  pp.  180 
181;  Bishop,  Noncontr.  Law,  I  132,  p,  155; 
JAppiacotI  Glass  Co.  t,  Ohio  Oil  Co.  15( 
Ind.  C9E,  49  N.  K  1106. 

Where   the   law   impose*   »  duty  upon   e 
party,  or  forbids  an  action  by  a  party,  the 
pereOD   injured  by  such  neclect  of  duty, 
by  the  performance  of  such   illegal  «cti 
ia  entitled   to  maintain   an  action   lor   bie 
relief. 

Pcnnaylvania  v.  WkeeUng  £  B.  Bridge  Co. 
13  How.  618,  14  L.  ed.  249;  Parker  v.  Bar- 
nard, 135  Masa  110,  46  Am.  Rep.  450;  Willy 
T.  iiuliedy.  78  S.  Y.  310,  34  Am.  Rep.  630; 
Jfirat  Sat.  Bank  t.  Sarlla,  129  Ind.  201,  13 
li.  R.  A.  481,  28  N.  E.  434;  Kaufnwn  v. 
.Stein,  138  Ind.  49,  37  N.  E.  333. 

Ueaara.  "W.  O.  Johiuon,  Faat*>  D»Ti*, 
BIscklidEe,  Shlrlej',  A  Wolf,  and  M. 
'Winfteld,  for  appellee: 

The  appellants  are  i>reeluded  t^  the  doc- 
trine of  stare  deoiaia  from  prosecuting 
these  actions  when  they  admit  that,  to  re- 
oover,  It  is  essential  that  certain  decisions, 
upon  the  futh  of  whi^  appellee  haa  in- 
vested ite  money  and  private  righta  have  ««- 
cnied,  must  be  overruled. 

Douglasa  v.  Pifcs  County,  101  U.  S.  677, 
25  L.  ed.  068;  Anderson  r,  Santa  Anna,  110 
V.  S.  361,  29  L.  ed.  S34,  0  Sup.  Ct.  Rep. 
413 ;  Ohio  L.  Ins.  d  T.  Co.  v.  Debolt,  IB  How. 
410,  14  L.  ed.  997;  Haekett  v.  Maaey,  134 
Ind.  182,  19  L.  R.  A.  3T9,  33  N.  B.  358. 

Even  tliouKb  the  acts  of  1869  and  1801 
irere  declared  valid  by  tiiis  court,  and  the 
'former  decisions  consb'uing  them  were  over- 
ruled, the  appellants  are  prevented  from  in- 
voking the  jurisdictioa  of  a  court  of  equity 
for  injunctive  relief  by  the  well  and  firmly 
■attled  doctrine  of  lai^es. 

Jamieson  v.  Indiana  natural  Gas  &  Oi\ 
■Co.  128  Ind.  555,  12  L.  R.  A.  652,  3  Inters. 
Com.  Rep.  013,  28  N.  K  73;  Logansport  v. 
UH  99  Ind.  531,  GO  Am.  Rep.  100;  Kincaid 
■V.  fndianapolu  iVaturoI  Oas  Co.  124  Ind, 
677,  8  L,  R  A.  602, 24  N.  B.  IfXQ ;  Atty.  Gen. 
ea  rel.  Eaaton  v.  Nme  York  d  L.  B.  R.  Co. 
84  N.  J.  Eq.  66;  Traphagm  y.  Jerwy  City, 
£9  N.  J,  Eq,  200;  Atly.  Oen.  y.  Delatcara  it 
B.  B.  R.  Co.  27  N.  J,  Eq.  1 ;  Logansport  v.  La- 
Eote,  90  Ind.  129 ;  Barnard  v.  fi/ierley,  133 
Ind.  668,  24  L.  R.  A,  076,  36  N.  E.  117; 
Di>dge  y.  Pmnsylvania  B.  Co.  43  N.  J.  Bq. 
SSI,  11  AU.  751;  2  Addison,  Torts,  p.  1232. 

The  appellants  show  no  such  individual 
Interest  or  dominant  right  in  the  natural 
^s  while  in  the  ground,  nor  any  such  spe- 
cial Injurj  different  from  Uhe  general  pub- 
lic, aa  will  authorize  them  to  maintain  these 
AcUoni. 

Poaell  y.  Bunggr,  91  Ind.  04;  9  Am.  Jt 
40  L.  R.  A.  4 


Eng.  £!nc.  Law,  p.  413;  Palmer  v.  Logans- 
port  &  It.  C.  Gravel  Road  Co.  108  Ind.  137, 
8  N.  E.  005;  Indiana,  B.  £  W.  R.  Co.  y.  Bb- 
erlc,  110  Ind.  642,  69  Am.  Rep.  226,  11  N.  B. 
467;  South  Carolina  8.  B.  Co.  v.  South 
Carolina  R.  Co.  30  8.  C.  603,  4  L.  R.  A.  209, 
0  S.  E.  060;  Clark  v.  Chicago  £  N.  W.  R.  Co. 
70  Wis.  603,  36  N.  W.  328;  Decker  v.  Evans. 
(!i/[0  Suburban  d  S.  R.  Co.  133  Ind.  493,  33 
N.  E.  340;  Dantzer  y.  Indianapolis  Dnion 
it.  Co.  141  Ind.  604,  34  L.  R.  A.  769,  39  N. 


Ivtie  Club  T.  State  em  rel.  Uoitahan,  143 
Tnd.  98,  28  L.  R.  A.  727,  40  N.  E.  914; 
Smith  V.  Lockicood,  13  Barb.  200. 

Before  a  suitor  can  invoke  the  jurisdic- 
tion of  A  court  of  equity  for  injunctive  re- 
lief for  the  protection  of  property  or  prop- 
erty rights,  he  must  show  cleeJ*ly  hie  right 
in  the  res,  that  such  right  has  been  invaded 
or  is  threatened,  and  that  his  right  is  domi- 
nant and  superior  bo  that  of  the  defendant. 

High,  laj.  g  626. 

That  wbidi  was  made  lawful  hy  the  leg- 
islature or  by  the  decisions  of  the  supreme 
court  when  the  corporation  was  formed  and 
the  money  of  its  stockholders  invested  be- 
came part  of  a  oompact  between  the  state 
and  the  corporation;  and  the  state  cannot 
thereafter  pass  any  law,  either  by  its  legis- 
lature or  by  a  change  of  the  decisions  by 
its  courts,  affecting  and  impairing  the 
rights  of   such  corporation   under   Its   com. 

Dartmouth  College  y.  Woodward,  4 
Wheat.  510,  4  L.  ed.  629;  Harris  v.  Thomp- 
son, 9  liarb.  350;  Renwick  v.  Harris,  3  Hill, 
021j  Calking  y.  Baldwin,  4  Wend.  607,  21 
Am.  Dec  168 ;  Oueen  v.  Qreat  North  of  Eng- 
land R.  Co.  9  Q.  B.  315;  Queen  v.  ScotI,  3  Q. 
B.  543;  King  v.  Pease,  4  Bam.  ft  Ad.  41; 
First  Baptist  Churoh  v.  Vtioa  £  S.  B.  Co.  3 
Barb.  313;  Lynch  v.  Stone,  4  Denio,  358; 
Hilliard,  Torts,  p.  68;  6  Thomp.  Corp.  9 
6284. 

Doirllncv  J.,  delivered  the  opinion  of  the 

In  this  suit  the  appellants  sought  to  en- 
join the  appellee  from  using  devices  for 
pumping,  and  from  employing  any  other  ar- 
tificial process  or  appliance  for  the  purpose, 
having  the  eflect  of,  increasing  the  nat- 
ural flow  of  gas  from  the  wells  of  the  appel- 
lee, or  through  the  pipes  conveying  and 
transporting  the  same.  The  ruling-  of  the 
court  sustaining  a  demurrer  to  the  com- 
plaint is  the  error  assigned. 

The   appellants,  the   Manufacturers'    Gas 

Oil    Company,  the    Manufacturers'  Fuel 

Company,  the  Bail  Broe,  Qlass  Manufactur- 

_  Company,  the  Swayzee  Qiass  Company, 
the  Crystal  Window-Qlas*  Company,  and 
the  Alexandria  Window-Olass  Company,  are 
corporations  organized  under  the  laws  of 
this  state,  as  is  also  appellee,  the  Indiana 
Natural  Gai  &  Oil  Company,  The  com- 
plaint states  that  the  two  corporations  first 
named  are  engaged,  among  other  things,  in 
supplying  natural  gas  to  manufacturing 
companiea  carrTing  on  busineM  at  Unucie^ 
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Delairare  ooontj,  Indiana,  in  which  large 
aiuounta  of  capital  are  invested,  and  b; 
iThom  1,600  men  are  employed  and  paid,  the 
value  of  the  annual  output  of  whitui  is  93,- 
600,000,  that  the  pip«  line*  ol  the  »aid 
Majjufncturera'  Qaa  &  Oil  Company  extend 
to,  and  some  of  its  wells  sre  situated  ftt,  a 
point  about  0  miles  northwest  of  the  citj 
of  Muncie,  and  15  miles  from  (we  of  the 
linea  and  fT<Hn  some  of  the  wells  of  the  ap- 
pellee, in  Grant  county;  that  the  pipe  lines 
and  »oine  of  the  gag  wella  of  the  llanufac- 
turera'  Fuel  Compcuiy  extend  north  from 
the  city  of  Muncie  «l>out  7  miles,  to  about 
18  miles  from  tlie  linea  and  wells  of  the  ap- 
pellee; that  the  Ball  Bros.  Glasa  Manufac- 
tmin^  Company  has  an  aJinual  output  of 
(1.500,000,  and  that  it  employs  1,200  men, 
with  a  pay  roll  of  $42,000  per  month ;  Hint 
the  lines  through  whicJi  it  is  supplied  with 
gas  extend  north  from  the  city  ot  Muncie 
about  11  miles,  to  within  a  distance  of  about 
18  milfs  of  the  linea  and  wells  of  the  appel- 
lee. Similar  alle-gations  are  made  as  to  the 
Swayzee  Glass  Company,  the  Crystal  Win- 
do»-GlBB9  Oonipany,  and  th«  Alexandria 
Windoiv-Glass  Company.  It  is  further 
stAted  that  each  of  the  said  manufacturing 
estabtishinents  Tequiree  a  large  quantity  of 
fuel  to  enable  it  to  carry  on  ita  operations: 
that  natural  gas  ia  more  desirable  than  any 
other  kind  of  fuel,  and  that  the  plants  of 
said  appellants  were  located  and  built  espe- 
cinlly  nith  reference  to  tiie  supply  of  nnt- 
ural  gaa  in  their  vicinity,  and  are  entirely 
dependent  upon  it.  It  is  alli^ed  that  the  ap- 
pellee is  onga^  in  tlie  businesa  of  mining, 
collecting,  and  transporting  natural  gaa 
from  the  natural  gaa  Helds  in  Indiana  to  the 
city  of  Chicago,  in  the  state  of  Illinois,  and 
tliat  in  the  conduct  of  ita  said  business  it 
has  established  pipe  lines  (or  the  transpor- 
tation ot  natural  gas  throu^  a  great  part 
of  the  counties  of  the  stata  from  Howard 
county  to  the  DorUiweEt  boundary  of  the 
stute,  and  that  for  the  purpose  of  transport- 
iiig  such  natural  gas  it  has  established  and 
is  maintaining  one  pumping  station  in  the 
county  of  Jasper,  and  one  in  the  county  of 
Howard,  and  that  it  is  intending  and 
threatening  to,  and,  unless  restrained  by  the 
court,  it  will,  establish  another,  in  the 
county  of  Grant,  where  it  baa  located  and 
drilled  wells,  and  laid  pips  lines  connecting 
with  its  main  pipe  line  to  Chicago;  that, 
underlying  the  counties  in  the  norUiwestem 
(uid  central  part  of  Indiana,  there  was  dis- 
covered in  the  year  18SS  a  great  reservoir 
of  natural  gaa,  located  in  the  Trenton  rock, 
ftt  various  distances  from  the  surface  of  the 
earth,  the  counties  of  Delaware,  Madiaon, 
•jmI  Grant  being  located  over  the  center  of 
eaid  reservoir,  and  said  reservoir  extending 
in  every  direction  from  tiie  three  counties 
iLforesaid,  and  underlying  the  whole  of 
Blackford,  and  parts  of  Jay,  Wells,  Howard, 
Tipton,  Hamilton,  Hancosk,  Henry,  and 
lUindolph  counties,  the  supply  of  gas  being 
greatest  in  the  counties  of  Delaware,  Grant, 
and  Madiscoi;  tlMt  said  reservoir  of  natural 
gas  is  ungle,  continuous,  connected,  and 
limited,  situated  in  th«  Trentan  rock  under- 
go L.R.  A. 


lying  said  several  counties  and  parta  at 
counties  at  a  depth  of  from  900  to  1,000  feet 
l>el0Hr  the  surface  of  the  earth;  that  the 
said  Trenton  rock  is  a  porous  substonoe, 
which  permits  the  passage  of  natural  gaa- 
through  it;  that  said  gas  ia  confined  in  said 
rock  u,t  a  great  pressure,  which  has  dimin- 
ished from  325  pounda  in  1S8G  to  165 
pounds  nt  the  present  time;  that  because 
the  said  reservoir  is  c«wtinuQU8,  connected, 
and  limited,  any  diminution,  waste,  deistioc- 
tion,  or  injury  to  any  part  of  said  reservoir 
decrcasea  the  entire  supply  of  natural  gsf. 
and  diminishes  the  preaaure  of  all  natuiul 
gaa  wells  dtawing  from  said  reservoir, 
thereby  injuring  slT  other  parts  of  said  Tm- 
crvoir;  that  beneath  and  around  Baid  reser- 
voir ia  a  vast  body  of  salt  water,  which  also 
is  confined  and  ia  aubject  to  great  pressure, 
and  which,  as  the  presaure  on  said  reser- 
voir of  natural  gas  decreases  or  is  dimin- 
ished, constantly  tends  to  enter  the  said  res- 
ervoir and  the  wells  drilled  therein,  and  to 
destroy  the  same;  that  when  the  prdasure 
within  the  laid  reservoir  shall  decrease  to 
about  100  pounds  the  effect  will  be  to  per- 
mit said  body  of  salt  water  to  ent«r  said  en- 
tire reservoir  and  to  destroy  the  same,  with 
alt  the  natural  gaa  wells  entering  therein  or 
drawing  thereon;  that  the  gas  wells  of  the 
appellants  will  be  rendered  entirely  useless 
and  worthless  if  the  said  reservoir  is  de- 
atroyed;  that  for  this  rea£on  it  ia  of  the  ut- 
nioat  iniport4Uic«  to  the  appellants  and  to 
all  other  manufacturing  inEtitutions  in  said 
gaa  diatricta  that  no  excessive,  unauthorized,. 
or  unlawful  use  of  said  natural  gas  be  made 
or  permitted;  that  the  appellee  nas  located 
and  drilled,  and  draws  natural  gas  from,  a 
grent  number  of  natural  gas  wella  in  Grant 
and  Howard  countiea,  and  has  leased  many 
thousands  of  acres  of  land  in  aaid  Grant  and 
Delaware  countiea,  whereon  it  has  not  yet 
drilled  welis,  but  it  expects,  intends,  and 
gives  out  that  it  will  drill  gas  wella  on  aaid 
lands;  that  much  of  the  land  so  leased  for 
the  purposes  aioresaid  liea  in  the  immediate- 
vicinity  of  the  said  wella  owned  by  the  ap- 
pellants, respectively;  that  oil  of  said  wells 
already  drilled  by  tie  appellee  penetrate  t» 
and  draw  from  aaid  reaervoir  of  natural  gas. 
fjid  all  wella  hereafter  drilled  upon  said 
leased  land  will  penetrate  and  draw  upcA 
the  said  reservoir;  that  the  appellee,  in  vio- 
lation ot  the  rights  of  the  app«tlants,  and  in 
violation  of  }  2  ot  an  act  entitled  "An  Ad 
to  Regulate  the  Mode  of  Procuring,  Traoa- 
porting,  and  Using  Natural  Gas,  and  De- 
claring an  Ithnergency,"  wliich  became  a  law 
by  lapse  of  time,  without  the  governor's  ap- 
proval, Mardi  4,  1801,  the  appellee  ha» 
used,  is  using,  and  threatens  to  continue  to 
use  artificial  procesaee  or  appliances  for  (Iw 
purpose,  and  wtiich   have   the  effect  of   in- 


conveying  and  transporting  the  i 
maintaining  and  using  %t  points  in  the 
counties  of  Jasper,  Howard,  and  Grant. 
pumping  staUona,  and  otlier  dwrieea  to  the 
appellants  unknown,  by  which  the  natural 
gas  while  bmng  trajisported  is  foreed  into 
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yond  the  natural  rock  pressure  of  the  n 
ur«.l  gtut  at  the  wells;  that  by  the  uso  nf 
Buoh  devices  the  back  pressure  upon  the  ren- 
ervoir,  which  is  essential  to  keep  the  salt 
water  from  entering  tile  wells  aud  destroy- 
ing the  natural  gas,  is  withdrawn,  and  the 
flow  ot  gas  from  the  wells  and  in  the  pipes 
ia  greaUf  increased,  aJid  the  supply  and 
pressure  of  gas  in  the  reservoir  greatly  di- 
minished, to  the  prejudice  of  the  appellants 
and  of  all  other  manufacturing  interests  in 
and  throughout  the  district;  that  in  so  forc- 
ing the  ga«  through  aucb  pipe  lines  by  such 
artillcial  processes  the  appellee  has  drawn 
and  is  continuing  to  draw  so  heavily 
through  its  said  wells  upon  the  gaiil  reser- 
voir OS  Lo  seriouslj  diminish  the  supply  and 
pressure  of  gas  therein,  and  to  draw  from 
the  wells  owned  by  the  appellants  and  other 
manufacturers  in  the  district  the  supply  of 
gas  upon  which  they  are  dependent  for  tbeir 
continued  operation;  that  unleu  the  appel- 
lee ia  restrained  from  piping  said  natural 
gan  by  pumping  and  other  artificial  appli- 
ances for  the  purpose  and  having  the  effect 
of  increasing  the  natural  flow  of  gas  from 
any  well,  and  of  increasing  and  maintain- 
ing the  flow  of  natural  gas  through  the 
pipes  used  for  conveying  and  transporting 
the  same,  the  appellants  and  all  other  manu- 
facturing interests  located  in  the  said  gas 
districts  will  aviffer  irreparable  injury,  their 
said  wells  will  be  wholly  destroyed  and  ren- 
dered entirely  worthless,  the  value  of  their 
property  will   be  destroyed  in  whole  or  in 

Sart,  and  they  will  b«  compelled  to  close 
own  and  discharge  their  employees  until 
such  time  as  they  can  reSt  and  r«-eetablish 
their  plants  for  the  use  of  ooal;  and  that 
even  then  the  value  at  their  property  will 
be  greatly  diminished,  etc.  The  relief  de- 
manded is  that  the  appellee  be  perpetually 
enJOTned  and  re»trained  from  using  devices 
for  pumping,  or  any  other  artificial  process 
or  appliojice  for  the  purpose,  or  that  shall 
have  the  effect  of  increasing  the  natural 
flow  of  natural  gB«  from  any  of  its  wells, 
and  from  increasing  and  maintaining  the 
How  of  natural  gas  through  the  pipes  used 
for  conveying  and  transporting  the  same. 

The  sufliciency  of  the  complaint  and  the 
right  of  the  appellants  to  an  injunction  are 
denied  by  the  appellee,  and  the  grounds  re- 
lied upon  by  appellants  for  relief  are  vigor- 
ously assailed.  Coun«el  for  appellee  con- 
tend: (I)  That  while  natural  gas  in  the 
ground  may  not  be  susceptible  of  absolute 
private  ownership,  or  the  subject  of  ordi- 
nary property  rights,  yet,  when  brought  to 
the  surface  and  placed  in  pipee  for  trans- 
portation, it  becomes  private  property  and 
an  article  of  oommerce;  that  all  rights  in, 
to,  and  over  It,  as  su<^  property,  are  en- 
titled to  the  same  measure  of  protection  as 
is  granted  to  the  owner  of  oil,  coal,  or  wheat 
on  the  cars;  and  that  the  state  haa  then  no 
Tlglit  to  prohibit  or  restrict  its  use,  sale,  or 
transportation.  (2)  That  the  guprenw 
Mwrt  ot  this  state  having  recognized  nat- 
ural gas,  when  brought  to  the  surface  of  the 
fiOL.R.  A. 
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earth  and  placed  in  pipes,  as  privnte  prop- 
erty and  a  commercial  oommodity,  and  the 
appellee  having  invested  its  meanB  upon  the 
faith  of  those  decisions,  the  appellants  are 
precluded  by  the  doctrine  of  alare  decisia 
from  the  relief  they  seek,  even  if  those  deci- 
sions should  now  be  r^^rded  a«  erroneous 
and  overruled.  (3)  That  if  the  acU  of  1889 
and  ISiJl  should  be  held  valid,  and  the  for- 
mer decisions  construing  them  overruled,  a 
court  of  equity  cannot  now  grant  relief  by 
way  of  injunction,  because  of  laches  on  th« 
part  of  the  appellants.  (4)  That  the  ap- 
pellants show  no  such  individual  interest  nr 
dominant  right  in  the  natural  gas  while  in 
the  ground,  nor  any  such  special  injury  dif- 
ferent from  the  injury  to  the  public,  as  will 
authorize  them  to  maintain  this  action. 
(5)  That  the  appellants  do  not  show  clearly 
their  right  in  the  rejr,  that  such  right  has 
been  invaded  or  is  threatened,  and  that 
their  right  is  dominant  and  superior  to  that 
of  the  appellee.  And  (6)  that  under  the 
acts  of  the  legislature  which  have  been  held 
valid,  and  under  the  decisions  of  the  su- 
preme court  of  this  state  in  reference  to  the 
act  which  was  held  invalid,  it  has  been  set- 
tled that  gas,  when  mined,  is  the  property 
of  the  person  producing  it,  and  that  the  leg- 
islature cannot  prohibit  its  sale  or  purchase 
within  or  beyond  the  state. 

Whatever  pertinence  ojid  force  the  first, 
second,  third,  and  sixth  objections,  and  the 
arguments  founded  upon  them,  might  have 
if  the  grievance  complained  of  was  the 
trnnsportation  and  sale  of  natural  gas  be- 
yond the  state  by  the  appellee,  they  can- 
not be  regarded  as  important  or  influential 
in  the  present  case,  for  the  reason  that  such 
tr.tnspoi'tation  and  sale  are  not  the  grounds 
of  the  action.  The  wrongful  act  stated  and 
sought  to  be  enjoined  is  the  use  by  the  ap- 
pellee ot  pumping  machinery  and  other  ap- 
pliincea  for  the  purpose  and  having  the  ef- 
fect of  increasing  the  flow  of  gas  from  ita 
wells  into  its  pipes.  The  question  to  be  de- 
termined here  is  not  whether  natural  ga^, 
when  reduced  to  possession,  is  property, 
but  as  to  the  right  of  well  owners  to  use 
certain  extraordinary  means  to  reduce  it 
to  possession.  In  the  examination  of  the 
eubject,  it  is  proper  and  necessary  to  con- 
sider whether  the  appellants  have  or  can 
have  a  property  interest  in  natural  gas 
while  in  the  earth,  and  before  it  is  reduced 
to  possession ;  whether  the  appellants  will 
sustain  a  special  injury  by  the  threatened 
acts  of  the  appellee,-— differtnt  from  the  in- 
jury to  the  public;  and  w4iether  the  acts  of 
the  appellee  invade  an  equitable  right  of 
the  appellajits. 

Natural  gas  is  a  fluid  mineral  substance, 
subteri-aneouB  in  its  origin  and  location, 
posseesing  in  a  restricted  degros  the  prop. 
ertiet  of  underground  waters,  and  resem- 
bling water  in  some  of  its  habits.  Unlike 
water,  it  is  not  g 

but  few  purposes;  the  most  important  being 
that  of  fuel.  Its  physical  occurrence  is  in 
limited  quantities  only,  within  circum- 
scribed areas  of  greater  or  Icm  extent.    If 
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it  could  bo  deaH  wlUi  u  lubterraueui  wa- 
tcTE,  there  would  be  littl«  difficulty  Id  deter- 
mining the  rules  by  nhJch  the  right*  of 
laudowneTB  and  other  persons  interested  in 
it  should  be  goremed.  But  the  difference 
between  natural  gam  and  undeigrouod  na^ 
tors,  whether  flowing  in  channels  or  perco- 
lating the  earth,  ii  so  majkcij  that  the  prtn- 
eiples  which  the  courts  apply  to  queetions 
Tfjating  to  the  latter  are  not  adapted  to  the 
adjuBtment  of  the  diffimiHie*  ariBing  frotn 
conllioting  intereets  in  this  n«w  and  peculiar 
fluid.  Natural  gaa,  being  ocaiflned  within 
limited  territoriai  araas,  and  being  accessi- 
ble only  by  means  of  wellft  or  opening*  upon 
the  lauds  underneath  which  It  ezista,  is  not 
the  subject  of  public  rightji  in  the  same 
sense  or  to  the  same  ext«nt  as  animals  fent 
nalura  and  the  like  are  said  to  be.  Witb- 
<iut  the  consent  of  the  owner  of  the  land,  the 
fiublic  camiot  appropriate  it,  uu  it,  or  en- 
joy any  benefit  whatever  from  it.  This 
power  of  the  owner  of  land  to  exclude  the 

Sublic  from  its  use  and  enjoyment  plainly 
istinguiBhes  It  from  all  other  things  witlt 
which  it  hae  been  compured,  in  Oie  use,  en- 
joyment, and  control  of  which  the  public 
has  the  right  to  participate,  and  tends  to 
iropresB  upon  it,  even  when  in  the  ground 
In  i[«  natural  state  (at  least,  in  a  qualified 
degree) ,  one  of  the  characteristics  or  attri- 
butes of  prirate  property.  In  the  case  of 
animals  fera  natura,  &sh,  and  the  like,  this 
public  inttsrest  ie  said  to  be  represented  by 
the  sovereign  or  ata.te.  So,  in  the  case  of 
navigable  rivers  ajid  public  highways,  the 
state,  in  behalf  of  the  public,  haa  the  right 
to  protect  them  from  injury,  misuse,  or  de- 
struction. Uut  in  the  oase  of  natural  gas 
there  are  reasona  why  the  right  to  protect 
it  from  entire  de«truction  wiiile  in  the 
ground  should  be  exercised  by  the  owners  of 
the  land  who  are  interested  in  the  common 
reaervoir.  From  the  neccflsity  of  the  case, 
this  right  ought  to  reside  somewhere,  and 
we  are  of  the  opinion  that  it  is  held,  and 
may  be  exercised,  by  the  ovrncrs  of  the  land, 
as  well  as  by  tlie  sUite.  Natural  gas  in  the 
ground  LB  so  far  the  subject  of  property 
rights  in  the  owners  of  the  superincumbent 
lands,  Umt  while  each  of  them  has  the  right 
to  bore  or  mine  for  it  oo  hie  own  land,  and 
to  use  such  portion  of  it  as,  when  left  to  the 
natural  laws  of  Qowage,  may  rise  in  the 
wells  of  such  owner  and  into  his  pipes,  no 
one  of  the  owners  of  such  lands  has  the 
right,  without  the  consent  of  all  the  other 
osmerti,  to  induce  as  unnatural  flow  Into  or 
through  his  own  wells,  or  to  do  any  act  with 
reference  to  the  common  resemrir,  and  the 
body  of  gas  therein,  injurious  to,  or  calcu- 
lated to  destroy,  it.  In  the  oase  of  lakes  or 
(lowing  stieams,  it  cannot  be  said  that  any 
particular  part  or  quantity  or  proportion  of 
the  water  in  them  belongs  to  any  particular 
land  or  riparian  owner;  each  having  an 
equal  riglit  to  take  what  reasonable  quan- 
tity he  will  for  his  own  UMt.  But  the  lim- 
itation is  upon  the  manner  of  taking.  So, 
in  the  cane  of  natural  gas,  the  manner  of 
taking  must  be  reasonable,  and  not  inju- 
rious   to    or    destructive   o(     the     
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right  of  each  owner  to  take  tlie  gaa  from  the 
common  reeervoir  is  recognized  by  the  law, 
but  this  right  is  rendered  valueless  if  om 
well  owner  may  so  exercise  his  right  as  to 
destroy  the  reaervoir,  or  to  dange  its  con- 
dition in  suoh  manner  that  thA  gaa  will  no 
longer  exist  there. 

This  view  of  the  taw  U  sustained  by  the 
recent  decision  of  the  Supreme  Court  of  tlu 
United  States  in  the  case  of  Ohio  Oil  Co.  v. 
Indiana,  177  U.  S.  190,  44  L.  ed.  729,  M 
Sup.  Ct.  Rep.  BT6.  In  that  opinion  Uw 
court  saya :  "Altjiough,  in  virtue  of  his  pro- 
prietorship, the  owner  of  the  surface  may 
bore  wells  for  the  purpose  of  extracting  nat- 
ural gaa  and  oil,  until  these  aubetanoes  are 
Bctuslly  reduced  by  him  to  possession  he  hsi 
no  title  whatever  to  them  as  owner;  that  is, 
he  has  tlie  exclusive  right  on  his  own  land 
to  sqek  to  acquire  them,  but  they  do  not  be- 
come his  prcT>ert7  until  the  effort  haa  re- 
sulted in  dominion  and  control  by  actus] 
possession.  It  is  also  clear  from  the  Indi- 
ana cases  cited  tiiat,  in  the  abaenoe  of  r^o- 
lation  by  law,  every  owner  of  the  sur^ee 
within  a  gas  field  nwy  prosecute  hia  eBoiU, 
and  may  reduce  to  possesaion  all  or  everj 
part,  if  possible,  of  Uie  deposits,  without 
violating  the  rights  of  the  other  surface 
owners.  If  the  analogy  between  animals 
fera  natures  and  mineral  deposits  of  oil  aod 
gas,  stated  by  the  Pennsylvama  oourt  and 
adopted  by  the  Indiana  court,  instead  of 
simply  establishing  a  similarity  of  relatioo, 
proved  the  identity  of  the  two  thingfs,  there 
would  be  an  end  of  the  case^  This  follows 
bemuse  things  which  are  fera  nattira  be- 
long to  the  'negaitive  community,'  in  other 
words,  are  pnbile  things,  subject  to  the  ab- 
solute control  of  (he  state,  irtiich,  although 
it  allows  them  to  be  reduced  to  possession, 
may,  at  its  will,  not  only  regulate,  but 
wholly  forbid,  their  future  taking.  Oter  v. 
Connecticut,  161  U.  8.  61B,  525,  40  L.  ed!. 
793,  795,  10  Sup.  Ct  Rep.  600.  But,  wbilat 
there  is  an  analogy  between  animals  fenw 
natura  and  the  moving  deposits  of  oil  and 
natural  gas,  there  is  not  identity  between 
thcui.  Thus,  the  owner  of  land  has  the  ex- 
clusive right  on  his  property  to  reduce  the 
game  there  found  to  possession,  just  as  the 
owner  of  the  soil  has  the  exclusive  right  to 
reduce  to  possession  the  deposits  of  natural 
gaa  and  oil  found  beneath  the  surface  of  his 
land.  The  owner  of  the  soil  cannot  follow 
game  when  it  passes  from  bis  property;  so^ 
also,  the  owner  may  not  follow  the  natural 
gas  when  it  shifts  from  beneath  his  own  to 
Ihe  property  of  someone  else  within  the  gas 
field ;  it  being  true  as  to  both  animals  ferm 
nalura  and  gas  and  oil,  therefore,  that, 
whilst  the  right  to  appropriate  and  become 
the  owner  e.^iste,  proprietorship  does  not 
take  being  until  the  particular  subjects  of 
the  right  become  property  by  being  reduced 
to  actual  possession.  The  identity,  how- 
ever, is  for  many  reasons  wanting.  In 
things  fcr<e  tialurte  all  are  endowed  with 
the  power  of  seeking  to  reduce  a  portion  ot 
the  public  property  to  the  domain  of  pri- 
vate ownership  by  reducing  them  to  poMe*> 
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sion.  In  the  case  of  natural  gas  and  oil  no 
such  right  exists  in  the  puhlic.  It  is  vested 
oaXf  in  the  owugtb  in  fee  of  the  eurface  ol 
the  earth  within  the  area  of  the  gas  field. 
This  diiTereuce  points  at  once  to  the  distino- 
tion  between  the  power  which  the  lawmaker 
may  e^iercise  as  to  the  two.  In  the  one,  as 
the  puUic  ere  the  owners,  everyone  ony  be 
absolutely  prevented  from  seeking  to  reduce 
to  poBsesaion.  No  devesting  of  private 
property  ,  under  such  a  condition,  can.  be 
conceived,  because  the  puhlic  are  the  own- 
era,  and  the  enaoting  by  the  stat«  of  a  law 
as  to  the  public  ownership  is  but  a  discharge 
of  the  gcvernmcntal  trust  reating  in  the 
state  as  to  property  of  that  oharac^.  Gear 
V.  Connecticut.  161  U.  S.  519,  525,  «  L.  ed. 
793,  706,  IG  Sup.  Gt.  Rep.  600.  On  the  oth- 
er hand,  as  to  gas  aad  oil,  the  surface  pro- 
prietors within  the  gas  field  all  have  the 
right  to  reduce  to  possession  the  gas  and  oil 
breath.  They  oould  not  be  absolutely  de- 
prived of  this  right  which  belongs  to  them, 
without  a  taking  of  private  property.  But 
there  is  a  co-equal  right  in  them  all  to  take 
from  a  common  source  of  supply  the  two 
substances,  which,  in  the  nature  of  things, 
are  united,  though  separate.  It  follows 
from  the  essence  of  their  right,  and  from 
tlie  situation  of  the  things  as  to  which  it 
can  be  exerted,  that  the  uae  by  one  of  his 
power  to  seek  to  convert  a  part  of  tlie  com- 
mon fund  to  actual  possession  may  result  in 
an  undue  proportion  being  attributed  to 
one  of  the  poseessors  of  the  right,  to  the 
detriment  of  the  otJiers,  or  by  waste  by  one 
or  niore  to  the  annihilation  of  the  rights  of 
the  remainder.  Hence  it  ie  that  Uie  l^s- 
lative  power,  from  the  peculiar  nature  of 
the  rigiit,  and  t^e  objects  upon  which  it  is 
to  be  exerted,  can  be  manifested  for  the  pur- 
pose of  protecting  all  the  collective  owners, 
by  eecunng  a  just  distribution,  to  arise  from 
the  eujoyment  by  them  of  their  privilege  to 
reduce  to  possession,  a.nd  to  reach  the  like 
end  by  preventing  waste.  This  necessarily 
implied  legislative  authority  is  borne  out  by 
the  analogy  suggested  by  things  fera  na- 
t-urir,  which,  it  is  unquestioned,  the  legisla- 
ture has  the  authority  to  forbid  all  from 
taking,  in  order  to  protect  tliem  from  undue 
destruction,  so  Hiat  the  right  of  the  common 
owners,  the  public,  to  reduce  to  possession 
may  be  ultimately  efficaciously  enjoyed. 
Viewed,  then,  as  a  statute  to  protect  or  to 
prevent  the  waste  of  the  common  property 
of  the  sui'face  owners,  tlie  law  of  the  state 
of  Indiana  which  is  here  attacked  because 
it  is  asserted  that  it  devested  private  prop- 
erty without  due  compensation,  in  sub- 
stance, is  a  statute  protecting  private  prop- 
erty, and  preventing  it  from  being  taken  by 
one  of  the  ooDinxMi  owners  without  regard 
to  the  enjoyment  of  tlie  others.  Indeed,  the 
entire  argument  upon  which  the  attack 
the  statute  must  depend  involves  a  dilemma 
which  is  Uiis:  If  the  right  of  the  collective 
owners  of  the  surface  to  take  from  the  oom- 
mon  fund,  and  thus  reduce  a  portion  of  it 
to  possession,  does  not  create  a  property  in- 
terest in  the  common  fund,  then  the  statute 
does  not  provida  for  the  taking  of  private 
fiOL.R.  A. 


property  without  compensation.  H,  on  the 
other  hand,  there  be,  as  a  consequence  of  the 
right  of  the  surface  owners  to  reduce  to  pos- 
session, a  right  of  property  in  them  in  and 
to  the  Bubatancee  contained  i 
reservoir  of  supply,  then,  as  i 
suit  of  the  right  of  property,  its  indivisible 

Suality,  and  the  peculiar  position  of  the 
lings  to  which  it  relates,  tliere  must  arise 
the  legislative  power  to  protect  the  right  td 
property  from  destruction.  To  illustrate 
by  anouier  form  of  statement,  the  argument 
is  this:  There  is  property  in  the  surface 
owners  in  the  gaa  and  oil  held  in  the  natural 
reservoir.  Their  right  to  take  cannot  be 
reipjlated  without  devseting  them  of  their 
property  without  adequate  compensation, 
in  violation  of  the  14tn  Amendment;  and 
this  although  it  be  tiiat,  if  regulation  c^- 
not  be  exerted,  one  property  owner  may  de- 
prive all  the  others  of  uieir  ri^ts,  iiince  his 
act  in  so  doing  will  be  damnum  abaqua  i»- 
jwia.  This  is  but  to  say  that  one  common 
owner  may  devest  all  the  others  of  their 
rights  without  wrongdoing,  but  the  lawmak- 
ing power  cannot  protect  all  the  owners  in 
their  enjoyment  without  violating  the  Con- 
stitution of  the  United  States.  ...  In 
view  of  the  fact  that  regulations  of  natural 
deposits  of  oil  and  gas,  and  the  right  of  the 
owner  to  take  them,  as  an  incident  of  title 
in  fee  to  the  surface  of  the  earth,  as  sajd  by 
the  supreme  court  of  Indiana,  is  ultimately 
but  a  regulation  of  real  property,  and  Uiey 
must  hence  be  treated  ae  relating  to  the 
preservation  and  protecUon  of  rights  of  an 
essentially  local  character.  Considering  this 
fact,  and  the  peculiar  situation  of  the  sub- 
stances, se  well  as  the  character  of  tie 
rights  of  the  surface  owners,  we  cannot  sa^ 
that  the  statute  amounts  to  a  taking  of  pri- 
vate property,  when  it  is  but  a  regulation 
by  the  state  of  Indiana  o(  a  subject  which  ' 
especially  comes  within  its  lawful  authori- 

The  surface  proprietors  have  the  right  to 
reduce  to  posEession  the  gae  found  beneath. 
They  could  not  be  absolutely  deprived  of 
this  ri^ht  without  a  taking  of  private  prop- 
erty. Dut  there  is  a  co-equal  right  in  all  of 
such  owners  to  take  thejias  frcm  the  com- 
mon source  of  supply.  The  uae  by  one  of 
his  power  to  seek  to  convert  a  part  of  the 
common  fund  to  actual  possession  may  re- 
sult in  an  undue  proportion  being  attrib- 
uted to  one  of  the  possessors  of  the  right, 
to  the  detriment  of  others.  From  these 
considerations,  the  Supreme  Court  of  the 
United  States  held  that  the  legislature  de- 
rived the  power  to  protect  all  the  collective 
owDurs,  by  securing  a  joint  distribution,  to 
arise  from  the  enjoyment  by  them  of  their 
privilege  to  reduce  to  possession.  It  de- 
clares the  art  of  1893  to  be  a  eUtute  pro- 
tecting private  property,  and  preventing  it 
from  bein^  taken  by  <»ie  of  the  common 
owners  witiiout  r««ard  to  the  oijoyment  of 
the  others.  A  right  o[  property  in  all  the 
surface  owners  in  the  gas  contained  in  the 


supply  is  recognized,  as 
ional  legislative  author- 
ity to  protect  the  Tight  of  property  from 


I  also  the  constitutional  ft 
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deFtrnction.  He  fln*l  eoBclusioii  of  the 
court  ia  that  one  cotninon  owner  of  the  gas 
in  the  oomiuon  reservoir  csnnot  devest  alt 
the  others  of  their  rig-hta,  without  wrong- 
doing. Tb«  acts  of  ISUl  and  ISOS  an  an  ex- 
press reoognition  by  the  te^slature  of  tlie 
qualified  ownership  of  the  COTomoa  owners 
in  the  gaa  in  tiie  oonunoD  reservoir,  and  an; 
act  therein  forbidden  ma;  be,  according  to 
'  the  circumit&ncea,  the  subject  of  a  suit  at 
law  or  a  proceeding  in  equity  l^  the  person 
injured,  as  well  as  the  foundation  of  a  pub- 
lic prosecution.  Independentlj,  however, 
of  sny  statute,  for  the  reason  already  stat- 
ed, the  common  owners  of  the  gas  in  the 
common  reservoir,  separately  or  together, 
have  the  right  to  enjoin  any  uid  all  acta  of 
another  owner  which  will  materially  injure, 
or  whioh  will  involve  the  destruction  of,  the 
property  in  the  commoQ  fund,  or  supply  of 
Kas.  Acts  1893,  p.  3O0;  State  v.  Ohio  Oil 
Co.  150  Ind.  21,  47  L.  R,  A.  627,  49  N.  E. 
800;  Del  Monte  Mm.  <£  Mill.  Co.  v.  Laat 
Chance  Alin.  d  Hill.  Co.  171  U.  S.  60,  43  L. 
ed.  74,  18  Sup.  CL  Rep.  69S ;  Broicn  v.  Bpil- 
nian,  15j  U.  S.  066,  39  L.  ed.  304,  16  Sup. 
Ct  Rep.  245 ;  Jumteion  v.  Indiana  Natural 
Co*  A  Oil  Co.  128  Ind.  566,  12  L.  R.  A.  652, 
3  Inters.  Com.  Rep.  613,  28  N.  E.  70;  Town- 
send  V.  State,  147  Ind.  624,  37  I-.  R.  A.  204. 
47  N.  E.  IS;  Acts  1891,  p.  88;  Bibbenl  v. 
aiuck,  84  Fed.  Rep.  579.  There  is  oome- 
thiiig  in  the  nature  of  unity  in  tlieir  pouee- 


■inn  of  the  gas  In  the  reoerroir.  8  Bl.  Omn. 
182.  It  is  charged  in  the  oomplaint  that 
the  appellee  is  using  in  two  wells  owned  l:^ 
it,  and  threatens  to  use  in  others,  pumping 
maohinery  and  other  devices  by  whidi  the 
natural  flow  ot  the  gas  is  greatly  increased, 
and  that  the  effect  of  the  use  of  surii  ma- 
chinery and  devices  is  to  remove  the  b«di 
prcttaiire  b;  which  the  gas  is  confined  in  the 
Trenton  rook,  and  a  vast  body  of  salt  water, 
lying  underneath  and  surrounding  the  reser- 
voir, is  prevented  from  rushinc  into  the  res- 
ervoir and  destroying  it,  and  putting  an 
entire  stop  to  the  flow  of  natural  gas  there- 
in. Certainly  such  acts  are  destructive  nf 
the  common  interests  in  the  gaa  and  reser- 
voir, and  the  threatened  injury  is  a  proper 
subject  of  relief  by  injunction.  It  does  not 
appear  from  tlui  complaint  that  there  has 
been  unreasonable  delay  on  the  part  of  the 
appellsnts  in  sedcing  relief,  and  it  is  dear- 
ly shown  that  th^  have  a  special  interest 
in  the  gss  tn  the  ground,  and  a  right  to  pro- 
tect it  from  injury  or  destruction  by  the 
methods  and  appliances  proposed  to  be  used 
by  the  appellee  in  removing  it  from  the 
common  reservoir  into  its  pipes.  The  facl* 
stated  in  the  complaint  constitute  a  cause  of 
action,  and  the  demurrer  to  it  should  have 
been  overruled. 

Judgment  reverted,  with  instructions  to 
overrule  the  demurrer,  and  for  further  pro- 
ceeding* in  accordance  with  this  opinion. 


IOWA  SUPREME  COURT. 


Verona  H.  WELCH 


(108  lova,  224.) 

1.  Refusal  to  transfer  an  action  npon 
an  Insarance  poller  to  egullj  birause  of 
a  demand  In  the  answer  tor  cancelation  of 
the  policy  la  not  error,  where  the  answer 
nilsen  llie  Issue  ot  traud,  Ktilcb  !■  proiierl; 
triable  st  law. 

2.  A  verdict  alionld  not  be  directed 
for  itlalntm  In  an  acllon  upon  a  life  In- 
surancf  policy,  where  the  defense  Is  trsDiI 
In  procurlna  the  policy,  and  the  evidence  as 
to  the  physical  condition  ot  assured  when  the 
policy  waa  Issued,  bearing  upon  the  question 
of  trauduleut  BtatemeDts  In  the  application, 
li  couSlclltig. 

B,  A  Died  leal  examiner' a  eertlfleate  of 
health  will  not  preclude  an  Insurer  from 
setllns  up  fraud  In  procuring  the  policy,  un- 
der a  atalute  providing  that  such  certlilcate 
shall  estop  the  Insurer  tram  setting  up.  in 
defense  of  a  suit  on  the  policy,  tbat  assured 
was  not  Id  health  when  the  policy  was  la- 
sued,    "on less    the    same    was    procured    b; 


NOTK. — For  Incontestability  of  life  Insurance 
pollclea  see  Clement  v.  New  York  L.  Ins,  Co. 
(Tpnn.l  42  I,.  R.  A.  247:  Patterson  v.  Natural 
Premium  Miit.  I..  Ins.  Co.  (Wis.)  42  L.  R.  A. 
893:    anil    Masaacbiiseui    Iten.    Life    Asso.    v. 


fraud,"  since  fraud  In  procurlDg  the  cerllll- 
cate  may  result  In  (raudalently  procuring  (he 

A  provision  In  an  I 


that 


cans"  eieept  misstatement  of  age,  ' 

hereinbefore  provided,"  will  not  preclude  the 
Insurer  froin  relying  on  the  warranties  con- 
tained Id  the  application,  wblch  la  part  ot 
the  contract,  and  tbe  statemenia  In  which  are 
made  the  basis  ot  tbe  policy. 

f.  The  omiaalon  of  *ffrnad*'  from  the 
speclfled  grounds  ot  contest  of  a  life  iDSur 
snce  policy  will  not  preclude  contest  on  that 
gronnd. 

i.  Deelnratl»BB  of  an  asanred  lonchtng 
the  condition  ot  bis  health  about  tbe  time 
of  the  Issuance  of  the  policy  are  admissible 
upon  the  Issue  ot  fraud  Id  Its  procuremeit 


(April  S,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Odar  Rapids 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  tbe  amount  alleged  to  hi 
due  on  a  life  insurance  policy.     Reti«r»»d. 


Statement  by  Qlvea,  J. : 

Plaintiff,  the  benefldary  nuned  in  a  pol- 
icy of  life  insurance  issued  by  the  defend- 
ant on  the  21st  day  of  March,  I8Q0,  on  the 
life  of  Otis  S.  Hogg,  brings  this  action  at 
la\i'  to  recover  33,000,  with  interest,  on  said 
policy;  alleging  the  death  of  sud  aasured  oa 


WiLCH  r.  Union  Cbi«tsai.  Lifk  Im.  Co. 


•refuses  paymeiit;  wherefore  Judgment  __ 
-asked.  The  defendajit  answered,  admitting 
that  it  issued  the  policy;  tha-t  the  sseured 
-<iied;  that  proof  of  his  death  was  made; 
that  it  refuaea  paTment;  and  aJleges,  as  de- 
fense, that  the  iHBuinff  of  said  policy  wai 
Srocurnl  hy  fraud,  iriiidi  allegations  will 
ereafter  more  fulljr  appenr.  The  defcnd- 
.«iit  prays  to  be  dismiaaec,  with  costs,  and 
for  "a  decree  rescinding  the  said  application 
.and  polisf,  and  that  the  defendant  have  gen- 
-eraJ  and  equitable  relief."  In  an  amend- 
-ment.  the  defendant  alleges  that  the  only 
'«onsideration  received  from  t}ie  deceased  for 
said  policy  was  $33,28  in  cash,  and  two 
pT(»ni»Bory  notes  for  933.28  each;  that  no 
administration  had  been  taken  out  on  the 
-«state  of  the  de^^eased ;  that  there  is  no  legal 
re^presenlative  of  his  estate  to  whom  defend- 
ant can  suTrendfr  said  money  and  noWs; 
wherefore  defendant  brings  the  sajne  into 
oonrt,  to  he  delivered  to  the  person  legallv 
tntitlpd  thereto.  The  defendant  moved  to 
transfer  the  case  to  equity,  which  motion  waa 
■overruled.  Plaintiff  replied,  saying  that 
the  defendant  is  estf^ped .  f rom  cont 
"the  policy  upon  the  facts  alleged  in  i 
swer,  and  becsu^p,  through  ita  medical 
iner,  it  knew  the  physical  health  and  habita 
of  the  assured.  The  case  was  called  for 
-trial  to  a  jury,  and  at  the  close  of  all  the 
-teatimnny  the  court  sustained  plaintiff's  mo- 
tion for  a  verdict  for  th*  amount  claimed, 
and  rendered  judgment  tberefor.  The  de- 
fendant appeals. 

Messrs.  Smith  A  Smltli  and  MaxweU 
-Jfe  SsiDseT,  for  appellant: 

Con  tracts  of  insurance  should  be  con. 
•trued  so  Qs  to  give  effect  to  the  intent  of  the 
parties  as  indicated  by  the  language  em- 
ployed. 

1  Beach.  Ins.  S  550. 

The  fact  that  fraud  is  not  eiprcssly  re- 
served as  a  ground  of  defense  is  of  no  sifc- 
nlficanoe  as  tending  to  show  %  waiver  of 
euA  defense,  for  all  contracts  presuppose 
f;ood  faith  on  the  part  of  each  of  the  con- 
tracting parties. 

fhrriiij!  Ins.  Co.  v.  BlaMghter,  12  Wall. 
404,  20  L.  ed.  444;  Holland  v.  BupTcnie 
■Council,  O.  of  C.  F.  54  N.  J.  L.  490,  23  Atl. 
367. 


of  the  contract,  sutrh  a  stipulation  would  be 
■void  as  against  public  policy. 

Ex  parte  Daintree,  IS  Week.  Rpp.  396; 
Wheelton  v.  HardiBty.  8  El.  &  Bl.  232 ;  2  Ba- 
con, Ins.  i  340a,-  Bunyon,  Ins.  p.  88;  Hol- 
man  V.  Johnson,  1  Cowp.  341;  Scott  v, 
Broten  [1892]  2  Q.  B.  724;  AmiBoUe  Boc. 
for  a  Perpetual  lAfo  Assur.  OffUie  v.  Bolland, 
A  Bligh  N.  R.  1B4;  Ifoore  v.  Woolaey,  4  FA. 
A  Bl.  243;  ffom  v.  Anglo-Anstralian  *  Piii- 
twwsol  Family  Life  Assar.  Co.  30  L.  J.  Ch.  N. 
8.  611  i  Sew  York  Mat.  L.  Int.  Co.  v.  Arn,. 
strong,  117  U.  S.  591,  s»h  nom.  iUitu>jl  L. 
Int.  Co.  V.  Armsli-ong.  28  J.,  ed.  B!)T,  6  Sup. 
■Ct.  Rep.  877 ;  Schreinor  v.  High  Court,  0.  0, 
.fiO  L.  R.  A. 


Kitler  V.  ilutual  L.  Int.  Co.  169  U.  S.  130, 
42  L.  ed.  693,  IB  Sup.  CL  Rep.  300;  War- 
ren v.  Daitienport  F.  Ins.  Cq.  31  Iowa,  464, 

Uettrt,  J»ailso>  A  Saiytb  and  C.  W. 
BLepler  for  appellee. 

OItbd,  J.,  delivered  the  opinion  ot  the 

1.  Appellaut  moves  to  strike  appellee's  ad- 
ditional abstract  on  the  grounds  that  the  de- 
nial of  appellant's  abstract  is  not  sufficiently 
specific,  and  that  the  matter  set  out  in  the 
additional  abstract  is  not  necessary  to  tliia 
appeal.  We  do  not  think  there  is  any  sub- 
stantial merit  in  this  mtrUon,  and  it  is  there- 
fore overruled. 


equity.  The  defense  of  fraud  in  procuring 
tlie  contract  is  conceded  to  be  available  in 
an  action  at  law,  but  it  is  insisted  that  the 
prayer  for  a  cancelation  of  the  policy  andap- 
plication  calls  for  the  exercise  of  equity  pow- 
ers. The  motion  was  to  transfer  the  entire 
case;  but,  as  the  issue  of  fraud  was  properly 
triable  at  law,  there  was  no  error  in  over- 
ruling the  motion. 

3.  The  original  application  signed  by  the 
assured,  the  medical  examiner's  certillCBte  of 
health,  and  the  policy  have  been  certified  for 
our  inspection;  and,  generally  speaking,  we 
may  say  that  they  are  In  the  form  in  com- 
mon use.  Of  the  matters  appearing  therein 
it  is  only  necessary  that  we  mention  the  fol- 
lowing; The  application  is  in  two  parts; 
the  first  giving  in  detail  the  name  and  resi- 
dence of  the  applicant,  name  of  the  benefi- 
ciary, amount  of  insurance  desired,  etc,  and 
con^ins  the  following:  "It  is  hereby 
agreed  and  warranted  that,  should  the  com- 
pany issue  a  policy  upon  this  application,  its 
interests  shaJl  not  be  atfected  by  verbal 
statements  made  to  its  s^uts  or  others,  or 
by  the  knowledge  of  such  agent,  biit  that  it 
shall  be  alTected  only  by  the  statements 
herein  mode  [including  those  made  to  the 
medical  examiner),  which  are  hereby  war- 
ranted to  be  true,  full,  and  correct  as  facts, 
and  they  shall  constitute  the  basis  of  any 
policy  which  may  issue  hereon."  In  part  2 
the  deceased  stated,  in  response  to  printed 
questions,  that  he  was  In  souitd  health,  th^t 
he  never  had  consumption,  spitting  blood, 
habitual  prolonged  cough,  and  that  he  never 
employed  a  physician;  and,  in  conclusion, 
declared  as  follows:  "I  hereby  further  de- 
clare that  I  have  read  and  understand  all 
the  above  questions  put  to  mo  by  the  medi- 
cal examiner,  and  the  answers  thereto,  and 
that  the  same  are  true,  and  that  I  am  the 
same  person  described  as  above;  and  I  here- 
by warrant  that  there  is  not,  and  there  baa 
not  been,  any  concealment  of  facts  regarding 
my  past  and  present  state  of  health  and  hab- 
ita of  life,  or  my  personal  history,"  It  is 
provided  in  the  policy  that  the  application  is 
tnnde  a  part  of  the  contrajit,  and  that  the 
policy  "is  Issued  and  accepted  subject  to  thu 
benclltB,  provisions,  and  conditions  con- 
tained on  the  second  page  thereof,  which  ar« 
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made  a  part  of  this  oontiitBt.''  Among  the 
conditions  enumerated  dd  the  Eeeond  page  U 
the     following;     "Except     as     hereinbefore 

fiorided,  this  policy  shall  be  incontestable 
)r  any  cauae  except  miBstatement  of  age." 
It  is  alleged  in  the  answer  that  the  itate- 
menta  made  bj  the  deceased,  in  hia  applica- 
tion, that  he  vrai  in  sound  health,  that  he 
had  never  had  ooneumption,  ipitting  blood, 
•  habitual  or  prolan{;ed  cough,  and  had  never 
employed  a  physician,  were  false  and  fraud- 
ulent, were  known  to  the  applicant  to  be 
false  and  fraudulent,  and  were  to  made  to 
mislead,  deceive,  and  defraud  Uie  defendant; 
that,  at  tlie  time  of  said  application  and  the 
issuance  of  eaid  policy,  eaid  applicant  wai^ 
not  in  sound  health ;  that  he  was,  and  had 
been  for  a  long  times  suffering  from  con- 
eumption,  was  subject  to  spells  ol  spitting 
blood,  had  an  habitual  and  prolonged  cough, 
had  employed  a  physician,  and  was  continu- 
ally receiving  medical  trea.tine]lt. 

4.  Appellant  assigns  as  error  the  sustain- 
ing of  appellee's  motion  for  a  verdict,  the 
grounds  of  whicb  may  be  summed  up  as  fed- 
loivs:  (1)  The  defendant  has  failed  to  es- 
tablish any  defense.  (2)  Beeauae  Uis  pol- 
icy in  suit  la  incMi testable,  for  the  reasons 
alleged  in  the  answer.  (3)  Because  it  ap- 
pears, from  the  certificate  of  health  of  the 
examination  of  deceased,  that  he  was  at  the 
time  of  said  examination  in  sound  health. 
(J)  }ieca.uEe  defendant  has  failed  to  show 
any  evidcnoe  tendinf;  to  impeach  said  cer- 
tificate, or  to  show  that  it,  or  the  policy,  was 
obtained  by  fraud  of  the  deceased.  This 
motion  was  not  well  taken  as  to  the  first 
and  fourth  grounds,  as  there  is  evidence 
tending  to  support  the  defense  of  fraud  as 
allied.  The  evidence  is  in  marked,  conflict 
as  to  the  physical  condition  of  the  assured 
at  the  time  the  policy  was  issued,  and,  so  far 
as  the  evidence  is  concerned,  the  issue  of 
fraud  should  have  gone  to  the  jury. 

5,  We  next  Inquire  as  to  the  effect  to  be 
given  to  the  certificate  of  health  on  the  de- 
fendant's risht  to  make  the  defense  of  fraud, 
AcU  Idth  Gen.  Amem.  chap.  66,  3  2  (Mc- 
Clain's  Code,  I  1758),  provides  as  follows: 
"In  any  case  where  the  medical  cTaminer, 
or  physician  acting  as  such,  of  any  life  in- 
surance company  [or  association]  doing  bus- 
iness in  this  state  shall  issue  a  certificate  of 
health  or  declare  the  applicant  a  Qt  subject 
for  insurance  [or  so  report  to  the  oompany 
or  asBociation,  or  its  af^nt]  under  the  rules 
and  regulations  of  sat^  company  [or  asso- 
mation]  the  company  shall  be  thereby  es- 
topped from  setting  up  in  defense  of  suit  on 
euca  policy  [or  certificate]  that  the  assured 
was  not  in  the  condition  of  health  required 
by  the  policy  at  the  time  of  the  iesuing  of 
such  policy  [or  delivery  thereof] ,  except 
where  the  aame  is  procured  by  or  through 
the  fraud  or  deceit  of  tJie  assured."  Appel- 
lee insists  that  the  words  "the  same"  refer 
to  the  certificate,  and  tliat  the  defendant 
must  show,  not  Mily  that  the  statements  of 
the  applicant  were  false  and  fraudulent,  but 
that  the  examiner  was  deceived  thereby. 
While  the  certificate  may  be  oompetent  and 
valuable  as  evidence,  it  is  not  a  part  of  the ' 
WL.H.A. 


contract,  though  the  polity  was  iMued  is  le- 
liance  Uiereon  aad  upon  the  applics-tion.  If 
the  certificate  was  fraudulently  procured, 
and  the  defendant  wis  thereby  deceived  into' 
issuing  the  policy,  Mirely  the  policy,  aa  well 
as  the  oertiacate,  ta  not  conclusive  a«ainBt 
the  defendant  aa  to  the  condition  of  the  ts- 
sured's  health,  if  it,  and  thereby  the  Dolicyr 
were  secured  by  fraud,  aa  alleged  in  tlie  aa- 
Hwer.     The  defendant  is  not  estopped  by  this 


tiff. 

(i.  Hie  second  ground  of  the  motion  for  a 
verdict  presents  the  question  whether  thi» 
contract  of  insurance  may  be  contested  for 
fraud  of  the  assured,  aa  alleged  in  the  an- 
swer, in  procuring  it.  If  it  may  not,  then 
no  available  defense  was  preteaied,  and  the 
plaintiff  was  entitled  to  a  verdict;  but,  if 
otherwise,  the  case  should  have  been  sub- 
mitted to  the  jury  on  the  issue  of  fraud. 
luoontestable  clauses  in  policies  of  life  iD- 
Buranoe  are  variable,  some  being  absolute  in 
form  (that  is,  providing  that  the  policy  is 
inoouteatable  at  any  time,  or  for  an;  cause). 
others  are  qualified  (as,  that  they  are  incon- 
testable after  a'  certain  time,  or  after  the 
death  of  the  assured,  or  for  other  than  paF- 
tibular  causes  named).  The  clause  under 
consideration  is  of  the  latter  class,  and  is- 
amon^  those  enumerated  on  the  second  pai^e 
of  the  policy,  ajid  made  a  part  thereof.  It 
is  tha^  "except  aa  hereinbefore  provided, 
this  policy  shall  be  inoontestable  for  any 
cause  except  misstatement  of  age."  It  is 
thoreinbefore  provided  that  the  application 
is  a  part  of  the  contract,  and  in  his  applica- 
tion the  applicant  warranted  his  statements 
therein  "to  be  true,  full,  and  correct  as 
facta,"  and  agreed  that  "they  shall  consti- 
tute the  basis  of  any  policy  which  may  be 
issued  hereon."  In  view  of  these  things  be- 
ing thereinbdore  provided,  should  it  be  eaid 
that  the  right  to  contest  is  limited  to  "mis- 
statement of  ageT"  Under  a  familiar  rule. 
all  parts  of  this  contract  must  be  construed 
together,  and,  if  possible,  effect  given  to  the 
whole.  It  is  also  the  rule  that  policies 
"must  be  liberally  construed  in  favor  of  the 
Euisured,  so  aa  not  to  defeat,  without  a  plain 
necessity,  his  claim  for  indemnity ;  and 
when  the  words  used  may,  without  violence, 
be  given  two  interpretations,  that  which  will 
sustain  the  claim  and  oorer  the  loss  should 
be  adopted."  Ooodicin  v.  Provident  Sop. 
Life  Ataur.  Aaao.  97  Iowa,  233,  32  L.  B.  A. 
473,  Oe  N.  W.  157.  To  hold  this  poli^  in- 
contestable for  the  fraud  allegpd  is  to  deny 
any  effect  to  said  warranty  and  agreement  of 
the  applicant,  while  to  hold  otherwise  give* 
full  effect  to  all  parte  of  the  contract,  llw 
words  "except  aa  hereinbefore  provided"  ocr- 
taiidy  contemplate  that  the  policy  may  be 
cout«ted  for  soms  other  cause  than  mis- 
statement of  age.  If  the  policy  may  never 
be  contested  for  fraud  in  its  procurement, 
why  include  the  warranty  and  agreement  in 
itT  Surely,  we  should  hesitat«  to  cancel  and 
ignore  these  important  testures  of  the  con- 
tract.   If  we  may  say  that  the  words  "ex- 
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cept  ae  herBinbefoTe  provided"  have  refer- 
ence to  said  warranty  and  agreement,  the 
EDiicy,  by  ita  terms,  ma-j  be  ooateRted  for  the 
rdnph  of  that  warrant;;  and,  thiu  riened, 
the  contract  does  not  admit  of  tffo  construc- 
tions, and  effect  ia  given  to  all  its  ^arti,  and 
Tiolence  done  to  none.  We  are  influenced 
•omewhat  to  this  oonduaian  by  what  will  be 
hereafter  said  as  to  the  right  to  contest  for 
fraud.  It  is  true,  as  oont«nded,  that  epeci- 
lying  a  cause  for  which  contest  may  be  made 
•xcludes  all  other  causee;  but,  aa  we  view 
this  polii^,  the  words  "except  aa  hereinbe- 
fore provided"  show  that  some  other  cause 
than  misstatement  of  age  was  contemplated. 

7.  Another,  and  probably  more  ooDclusive, 
reason  why  this  defense  may  be  asserted,  is 
that  fraud  ritiates  every  contract  into  which 
it  enters.  In  Bliss,  Ins.  S  247,  it  is  said: 
"An  agreement  that  an  insurer  will  not 
raise  any  objection,  even  in  the  oase  of  di- 
rect persona!  fraud,  is  a  void  condition.  It 
has  even  been  questioned  whether  it  would 
not  be  sufTicient  to  render  the  policy  itself 
wholly  void  ab  initio,  aa  an  illegal  contract. 
In  these  caees,  then,  fraud,  if  not  mentioned, 
must  be  assumed  to  be  excluded,  since  that 
coDStruction  ia  always  to  be  preferred  which 
will  support  a  contract,  and  it  is  never  to  be 
anppoeed  that  the  parties  to  it  intend  an  il- 
legal stipulation  where  a  lawful  meaning 
ean  be  given  to  their  words.  Of  course, 
this  construction  cannot  make  the  policy 
really  indisputable,  for  It  leaves  open  the 
question  whether  the  statement  or  omission 
ooToplttined  of  was  fraudulent  or  not,  and 
also  what  is  the  true  meaning  or  construc- 
tion of  the  policy  itself."  This  statement  of 
the  law  is  fully  supported  in  all  of  a  lar) 
number  of  cases  which  have  been  examine 
and  disputed  in  none.  There  are  caB< 
wherein  the  policy  provided  that  it  should 
be  incontestable  for  any  cause,  or  for  cer- 
tain causes,  after  a  apeoifled  length  of  time, 
and  others  providing  that  the  policy  should 
be  incontestable  after  the  death  of  the  aa- 
■ured.  Such  proviaions  are  held  to  bs  In  the 
nature  of  a  statute  of  limitation  or  repose, 
and  that,  as  the  parties  may  stipulate  as  to 
the  time  whenaction  maybe  brought, lo they 
may  stipulate  as  to  the  tim«  within  which 
eertain  defenses  may  be  asserted.  Such 
stipulation  did  not  condone  the  fraud,  but 
limited  the  insurer  to  a  time  within  which  It 
might  assert  the  fraud  as  against  the  a 
tnut.  In  theee  oaaes  the  right  to  defend 
the  ground  of  fraud  within  the  time  agreed 
upon  is  recognized.  Of  this  class  of  eases 
we  refer  to  Wriglit  v.  UutMal  B«i.  Life  Aato. 
43  Hun,  SI;  MctsoKhtitetU  Ben.  Life  isso. 
V.  Kobinaon,  104  Qa.  260,  42  L.  R.  A,  261,  SO 
8.  £.  SIQ.  An  able  article  upon  this  subject, 
in  which  the  loading  casee  are  referred  to, 
Will  be  found  in  46  Cent.  L.  J.  426.  Our 
flomdiision  is  that  the  court  erred  in  sustain- 
ing appellee's  motion  lor  a  verdict. 

8.  On  the  trial,  appellant,  in  support  of 
ita  defense'  offered  evidence  aa  to  the  dec- 
larations and  statements  of  the  insured 
touching  the  condition  of  bis  health  about 
the  time  of  and  before  and  after  the  ise" 
Ing  of  the  policy,  which,  on  appellee's  obji 
fiOL.B.  A. 


tion,  was  excluded.  These  rulings,  and  oth- 
ers complained  of,  seem  to  have  been  basect 
upon  the  conclusion  that  the  policy  was  in- 
contestable for  fraud.  This  defense  being 
well  pleaded,  we  think  the  evidence  aa  to- 
declarations  of  the  assured  touching  hi» 
health  were  competent,  and  should  have  been 
admitted.  See  ]  Qreenl.  Ev.  !  .102;  Oray  v. 
MoLaughlin,  26  Iowa,  279;  Blair  v.  Madison 
County,  81  Iowa,  313,  49  N.  W.  1093. 

For  tlis  errors  pointed  out,  the  j-udgment 
of  the  Dietriat  Court  ia  reversed. 
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Tke  ItnrchiMer  •(  a  draft  vrltk  bill 
of  ladlns  attached  [■  Dot  liable  aa  a  war- 
rantr,   made  t>T   hii   (salKDOr.   of  tbe  soode- 
represented  by  tbe  bill  of  ladlDg. 
1.     Purinent    by    i 
payee,  of  a  bcbo 


aft  nlth  bill 

}t  be  recovered 
t  the 


back  by  tbe  dcawee  od  Vie  Kroi"«l  thi 
paypo  has  received  tncmej  vhlch  it  c 
egullaMj  retain  because  of  a  breacb  of  war- 
ranty made  by  tbe  dtawer  to  the  drawee  on 
tbe  sale  of  the  goods  for  wMcb  the  bill  of 
lading  waa  given,  aloce  any  equities  arlslns 
tbereCrooi  do  not  atfecC  the  payee  when  he 
baa  secured  *ii  acceptance  or  payment. 
IL  A  bank  named  aa  the  puree  of  a 
Bcnotlahlo  draft,  acd  as  consignee  of  a 
bill  of  lading  attached,  farolBbes  evidence  o{ 
Its  ownership  by  abowlng  its  posaesalan  o^ 
and  eiblbltlng,  these  docnnieDta 

(January  17,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Woodbury  County 
in  favor  of  plaintiff  in  an  action  brought  to 
hold  defendant  liable  for  breach  of  warranty 
in  the  sale  of  goods  for  the  purchase  price  oif 
which  a  draft  attached  to  a  bill  of  lading  bail 
been  bought  and  collected  by  defendant.     Rf 

Statement  by  Watsrmam,  J. ; 

The  petition  originally  filed  in  this  case 
aaked  briefly  for  damages  on  account  of  a 
breach  of  warranty  in  the  sale  of  mecbandise. 
Later  a  substituted  petition  was  filed  setting 
up  the  cause  of  action  in  more  extended  form 
as  follows :  Plaintiff  is  a  corporation  en- 
gaged in  the  wholesale  grocery  business  at 
Sioux  City,  Iowa.  Defendant  is  a  banking 
corporation  whose  principal  place  of  business 
is  San  Francisco,  California. 

During  the  summer  of  1897  plaintiff  pur* 


Nora. — The  above  c«»«  reverses  a  deelsloa 
whlcb  bad  adapted  the  doctrine  of  Flncb  v. 
Gregg  (N.  C.)  49  L.  K.  A.  S79,  to  the  effect 
tbat  a  purchespr  of  a  draft  wltb  bill  of  ladlDK 
attached  was  liable  an  tbe  canslgnor's  warrajily 
of  the  goods.  The  supreme  court  of  Iowa 
adopts,  losCead.  the  contrary  doctrine,  whldi  la 
shown  bj  the  note  to  tbe  case  of  Flncb  v.  Or^g 
to  be  in  accord  with  esiabllsbed  rules  of  law. 
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choned  ■  car  of  canoed  goodi  from  tbe  Cali- 
fornia Caoneriea  Company  of  San  Francisco, 
under  a  warranty  that  w  gooda  ahould  b« 
equal  in  qualit;  to  certain  samples  shown. 
The  canneriei  company  delivered  said  goods 
to  a  railway  company  at  San  Francisco  tak- 
ing a  bill  of  lading  tlierefor  in  which  defend- 
ant bank  was  named  as  consignee  at  Sioux 
City.  This  bill  of  lading  wa«  bj  defendant 
baak  attached  to  a  draft  in  ib  lavor  drawn 
by  the  canneries  company  on  plaintiff  for 
the  price  of  Baid  goods.  The  ear  of  goods 
came  in  tbe  course  of  transit  into  possession 
of  tbe  Sioui  City  t  Pacific  Railroad  Com- 
pany, and  was  by  it  delivered  to  plaintiff, 
who  paid  to  said  railroad  company  the  price 
of  said  merchandise,  which  sum  was  paid 
over  by  the  latter  to  defendant  bank.  Plain- 
tiff relied  on  a  warranty  in  receiving  the 
goods  and  thereafter  found  such  goods  infer- 
ior in  quality  to  the  sample*.  Plaintiff  noti- 
fied the  canneries  company  of  the  breach  of 
warranty,  but  nothing  was  done  by  the  lat- 
ter to  rectify  matters.  It  is  further  alleged 
that  defendant  is  the  assignea  of  the  order 
for  tbe  purcbaae  of  said  goods,  and  as  such 
is  bound  bj  the  warranty  of  the  canni^iea 
company,  and  asks  judgment  against  it  for 
the  damages  caused  by  the  breaeli. 

Defendant  admits  that  it  purchased  the 
draft  and  bill  of  lading  from  the  canneries 
company,  but  puts  in  issue  the  other  allega- 
tions of  petition,  save  sj  to  tbe  sale  and 
shipment  of  the  goods  in  question.  It  also 
sets  up  some  special  matters  of  defense  which 
ne  deem  it  unnecessary  to  notice.  A  jury 
wae  waived  and  trial  had  to  the  court. 
Prom  a  judgment  in  plaintiff's  favor  defend- 
ant appeals. 

Histri,   I'rajiols    A.     Brogam,    A,     C 

8tro>B,  and  C.  N.  Starry,  for  appellant: 

When  a  bank  discounts  a  draft  drawn 
against  a  bill  of  lading,  which  is  either  made 
in  the  nanie  of  the  bank  or  indorsed  to  it, 
the  bank  does  not  assume  or  Iwcome  liable 
for  either  the  misrepresentations  or  warran- 
ties of  the  shipper  of  the  goods,  made  to  the 
purchaser  to  induce  the  sale. 

Banks,  as  a  rule,  under  their  charters, 
have  no  power  to  contract  for  the  sale  of 
froods,  and  enter   into  agreements  of  war- 

Califomia  Kat.  Bank  v.  Kennedy,  187  U. 
6.  3G2,  42  L.  ed.  19S,  17  Sup.  Ct.  Rep.  831; 
First  Hat.  Bank  v.  Hatckim.  174  U.  S.  334. 
43  L.  ed.  1007,  19  Sup.  Ct.  Rep.  739;  Btone 
V.  Oicena,  105  Cal.  292,  33  Pac.  726;  Bmith  v. 
KMogg,  46  Vt.  560. 

When  one  takes  an  assignment  from  the 
vendee  of  a  real-estate  contract,  although 
he  may  lose  the  property  if  he  does  not  pay 
the  purchase  price,  he  is  not  personally 
bound  to  pay  it,  unless  he  has  a/rreed  to  do  so. 

Coixstock  y.  Bitt,  37  III.  M2;  Adams  v. 
^Y^d)ulmx,  40  Barb.  225;  Lavelle  v.  Gordon, 
15  .Mont.  515,  39  Pac.  740. 

There  can  be  no  recovery  for  an  alleged 
breach  of  warranty  on  a  sale  of  goods,  un- 
less the  Roods  have  been  delivered  by  the 
render  to  the  vendee  in  accordance  with  the 
60  L.  R.  A. 


terms  of  the  contract,  and  with  tbe  iatentiM 
of  complying  with  it. 

When  the  Utle  of  the  Irill  of  lading  is  in 
"" of  the  bank  which  holds  a  draft 


the  title  of  the  goods  does  not  pass  __  .__ 
vendee  until  the  transfer  of  Uie  bill  of  lad- 
ing to  it. 

First  If  at.  Bank  t.  Mount  Pleasant  Hill 
Co.  103  Iowa,  618,  72  N.  W.  680;  Ayrts.  W. 
<t  R.  Co.  V.  Dorsey  Produce  Co.  101  Iowa, 
141,  70  N.  W.  lU;  Benjamin.  Sales.  S3  343, 
381,  391,  390;  HutoJiinaon,  Carr.  f  131b. 

The  mere  fact  that  the  bill  of  lading  con- 
taina  directions  to  the  carrier  to  notify  the 
vendee  of  the  arrival  of  the  goods  does  not 
authorize  the  delivery  of  the  goods  to  the 
vendee,  unless  upon  production  of  the  bill 
of  lading  properly  indorsed  to  the  vendee. 

Union  Slook  Yards  Co.  v.  Wettcott,  4T 
Neb.  300,  06  N.  W.  421. 

When  these  goods  arrived  in  Sioux  City 
the  bank  remained  tbs  owner  of  its  special 
property  in  them,  the  delivery  by  the  carrier 
to  the  plaintiff  was  wrongful,  the  plaintiff 
by  receiving  them  wa*  a  wrongdoer,  and  this 
trsnsactiou  waa  not  a  sate  and  delivery  ol 
goods  under  a  warranty,  but  was  a  wrongtul 
conversion  of  goods  which  were  tendered  for 
delivery  conditionally. 

John  A.  Roebling's  Bona  t.  Winthrt^ 
Bemalite  Co.  70  Mich.  346,  38  X.  W.  310. 

A  warranty  by  a  merchandise  broker,  in 
the  absence  of  authority  shown  to  exist,  is 
not  binding  upon  his  principal. 

A  broker  is  a  mere  go-between,  and  has  no 
authority  to  make  a  contract  of  warranty, 
unless  expressly  authorized. 

IPood  Moioing  d  Reaping  Moch.  Co.  v. 
Crow,  TO  Iowa,  340,  30  N.  W.  609 ;  Dodd  T. 
Parloic,  11  Allen,  420,  87  Am.  Dec  726; 
Smith  V.  Tracy.  36  N.  Y.  79;  tS  Am.  &  Eng. 
Enc.  Taw,  p.  783. 

iJesarM.  Bknll  *  Famaworth,  for  appel- 

The  amount  due  the  California  Cannerin 
Company  waa  not  the  amount  originally 
agreed  upon  between  tbe  canneries  company 
and  appellee,  because  the  goods  were  inferior 
*~  those  contracted  for.  It  was  the  differ- 
■e  between  the  actual  value  and  the  value 
which  the  article  would  have  had  if  it  had 
been  as  warranted. 

Jaokson  v.  liott,  76  Iowa,  263,  41  N.  W. 
12. 

The  appellant  undertook  to  carry  out  ■ 
contract  made  between  the  canneries  com- 
pany and  appellee.  In  doing  so  it  could  only 
collect  "whatever  may  be  due"  on  the  orifji- 
nal  contract  of  shipment,  "subject  to  all  de* 

Caliaitan  t.  Windsor,  78  Iowa,  193,  43  N. 

V.  652. 

When  a  shipper  agrees  to  furnish  a  cer- 
lin  quantity  of  goods  to  a  purchaser,  by  aa< 
igning  the  purchase  price  and  making  the 
Iwtl  of  lading  paya)>le  to  another,  the  latter 
eannot  collect  more  from  the  purchaser  than 
the  shipper  could;  and,  if  the  goods  are  in- 
ferior to  those  agreed  upon,  tbe  purchaser 
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«»n  recoup  tlit  Mm*  out  of  th«  original  pnr- 
chaae  price. 

Landa  v.  Lattin  Brog.  19  Tex.  Civ.  App. 
246,  48  S.  W,  49;  Fred  Miller  Brewing  Co. 
r.  ijaruen,  104  Iowa,  307,  73  N.  W.  827';  Bur- 
tit  V.  Cook,  16  Iowa,  104;  Ballinger  v.  Tar- 
tell,  le  Iowa,  401,  S5  Am.  Dec  527. 

Everj  one  of  the  claas  of  transactioilB, 
auch  as  the  appellant  indulged  in  in  this 
case,  are  eimply  loans,  if  any  money  Ib  paid, 
for  the  time  being,  by  the  bank  to  the  ship- 
per, BDd  the  bill  of  lading  is  held  as  collat- 
eral security.  In  such  cases,  if  the  full  pur- 
chase price  is  not  collected  on  the  draft,  the 
shipper  has  to  make  up  the  difference  be- 
tween the  amount  advanced  by  the  bank  and 
what  was  collected  by  it  on  the  draft. 

Wealern  Improv.  Co.  v.  Dea  lioittet  Sat. 
Bank,  103  Iowa,  455,  7Z  N.  W.  657. 

The  sssigmtieBt  of  a  bill  of  lading  bona 
fide  and  for  value  will  vest  the  legaJ  title 
And  interest  of  tbe  consignor  in  hie  aasignee. 

Chandler  v.  Belden,  18  Johns.  157,  9  Am. 
Dec.  103;  First  Hat.  Bank  v.  Hount  Pleat- 
ant  Hill.  Co.  103  Iowa,  618,  72  N.  W.  689. 

In  case  of  a  sale  with  nurranty,  the  buyer 
may  refuse  to  accept  the  article  if  not  as 
warranted,  and  treat  the  contract  as  re- 
scinded, and  recover  the  bsJance  of  the  con- 
6ider«tloii  paid.  Or  he  may  accept  the  arti- 
cle, and,  if  not  as  warranted,  may  recover  as 
damages  the  difference  between  the  actual 
value  and  the  value  which  the  article  would 
have  had  if  it  had  been  as  warranted. 

Jackson  v.  ifott,  70  Iowa,  263,  41  N.  W. 
12 ;  Love  V.  Bo8«,  SB  Iowa,  400,  56  N.  W. 
528]  AuUman-Taylor  Mack.  Co.  v.  Riden- 
our,  90  Iowa,  036,  66  N.  W.  080;  La  Porte 
Improv.  Co.  V.  Brook,  Sfl  Iowa,  4SS,  OS  N. 
W.  810. 

Damage  for  breach  of  warranty  is  the  dif> 
fcrence  between  the  value  of  the  property  at 
the  time  of  the  sale  and  what  it  would  have 
been  had  the  property  been  aa  warranted. 

E.  A.  Moore  Furniture  Co.  v.  W.  i  J. 
8loane,  160  Til.  457,  46  N.  E.  1123;  Douglass 
V.  J/osf»,  89  Iowa,  40,  66  N.  W.  271 ;  Wind  v. 
Jler,  93  Iowa,  316,  27  L.  R.  A.  210,  61  N.  W. 
1001. 

'W&terman,  J.,  delivered  the  opinion  of 

the  court: 

The  facte,  bo  far  as  we  have  to  consider 
them  under  the  issue  upon  which  we  make 
the  case  hinge,  may  be  accepted  as  set  out 
fay  plaintiff.  There  was  a  sale  of  these  goods 
with  a  warranty  which  wan  broken.  De- 
fendant was  the  payee  of  the  draft  drawn  by 
the  canneries  company  on  plaintiff  for  the 
price,  with  the  bill  of  lading  attached,  and  as 
euch  received  payment  of  the  full  purchase 
price.  The  question  to  be  determined  is 
whether  defendant  is  now  liable  in  damages 
for  the  breach  of  the  canneries  company's 
warranty.  It  must  be  confessed  that  this 
theory  of  its  liability  ie  fully  supported  by 
the  case  of  Landa  v.  Lattin  Bros.  10  Tex.  Civ. 
App.  240,  40  S.  W.  48;  and  that  the  doctrine 
of  this  case  has  been  adopted  and  followed 
by  the  supreme  court  of  North  Carolina  in 
Pineh  V.  Gregg.  120  N.  C.  176,  49  L.  R.  A. 
fiO  L.  K.  A. 


670,  35  S.  E.  251,  decided  since  the  trial  be- 
low. If  we  were  prepared  to  yield  our  as- 
sent to  the  line  of  reasoning  pursued  in  these 
cases,  we  should  have  to  afllrm  this  judg- 
ment. These  decisions  proceed  upon  the 
theory  that  the  assignee  stands  in  all  re- 
spects in  the  shoes  of  the  aasignor,  and  to 
this  broad  doctrine  we  cannot  agree.  While 
the  rights  of  such  an  assignee  are  to  be 
measured  by  those  of  his  assignor,  his  liabil- 
ity is  not  necessarily  the  same. 

Defendant  bank  could  not  have  compelled 
payment  by  plaintiff  of  ony  greater  sum  than 
could  have  been  collected  by  the  canneries 
company,  but  on  what  theory  can  we  say  it 
is  liable  on  a  contract  of  warranty  which  it 
never  madeT  The  rule  of  the  Landa  Cote  ii 
founded  on  the  thought  that  the  transfer  of 
the  draft  and  bill  of  lading  to  the  bank 
amounted  to  a  sale  of  the  goods,  and  that 
the  bank  as  a  purchaser  undertook  to  deliver 
the  goods  and  carry  out  the  eanneriee  com- 
pany's contract  with  plaintiff,  and  because 
of  these  facts  it  necessarily  assumed  the  con- 
tract of  warranty,  although  it  may  have  been 
in  fact  ignorant  that  any  warranty  was 
made.  We  do  not  think,  even  as  the  propo- 
sition is  thus  stated,  the  premises  justify 
the  conclusion;  but  the  premises  are  not  cor- 
rect. The  transaction  between  the  canneries 
company  and  defendant  was  not,  and  could 
not  be,  a  sale  of  the  goods,  for  they  had  al- 
ready been  sold  to  plaintiff,  and  it  was  the 
intention  of  all  parties  that  such  sale  to 
plaintiff  should  he  consummated  by  delivery. 
What  was  in  fact  done  by  the  assignment  of 
the  draft  and  bill  of  lading,  was  to  transfer 
to  the  bank  the  canneries  company's  right  to 
the  price,  and  to  give  it  the  posse«sion  of  the 
goods  as  security.  Manifestly,  while  the 
bank  could  collect  no  more  than  its  assignor 
would  have  been  entitled  to,  the  character  of 
its  engagement  was  not  such  as  to  impose 
upon  it  any  liability  to  the  buyer  wfaico  it 
did  not  expressly  assume. 

One  who  purchases  an  account  against  an- 
other takes  it  subject  to  defenses,  but  not  to 
affirmative  claims  of  the  debtor,  on  some  col- 
lateral agreement  with  the  original  creditor. 
The  two  ca^es  cited  stand  alone  in  holding 
the  purchaser  of  a  draft  with  bill  of  lading 
attached  liable  on  a  warranty  made  by  the 
Bseignor,  and  the  line  of  reasoning  pursued 
to  reach  this  conclusion  is  so  at  variance 
with  well-established  elementary  principles 
of  law  that  we  decline  to  accept  the  rule 
they  announce. 

2.  If  there  is  any  liability  on  defendant's 
part  to  plaintiff,  it  must  be  on  the  ground 
that  it  has  received  money  which  it  cannot 
equitably  retain.  The  canneries  company 
could  have  collected  only  the  price  of  the 
goods  less  the  damages  for  breach  of  war- 
ranty. More  than  this  has  been  paid  to  de- 
fendant. If  plaintiff  has  any  standing  here 
it  is  to  recover  this  excess  paid,  on  the  the- 
ory just  stated.  But  the  draft  given  the 
bank  was  negotiable,  and  it  is  a  well-eetab- 
lishcd  rule  of  law  that  after  the  holder  of  a 
negotiable  draft  with  bill  of  lading  attached 
has  secured  an  acceptance  of  auch  draft  from 
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the  drawM  uid  eonwgnee,  he  ia  uiMffect«d 
bj  any  equities  cH-iginaHy  eziating  between 
such  consignee  and  the  aeller  of  the  goods. 
In  Bucb  s  case  the  liability  of  tha 
drawee  becomes  fixed  to  the  payee.  A.rpen 
V.  Owena,  140  Mast.  144,  3  N.  B.  25; 
Floumog  r.  First  Hat.  BarA,  73  Qa.  222,  2 
S.  E.  54T;  Xotcak  t,  EnoelMor  Stone  Co.  78 
111.  307;  Law  t.  Brinker,  0  Colo.  656;  Hoj/s 
V.  Hathorn,  74  N.  Y.  48G;  Shafar  v.  firona»- 
6erjr,  42  Ind.  89;  Randolph,  Com.  Paper, 
1376. 

It  is  said  in  the  flrftt  of  these  cs«es:  "The 
payee  of  an  accepted  bill  facdds  the  same  re- 
lation to  the  acceptor  that  on  indorsee  of  a 
not«  holds  to  the  maker."  Under  this  rule 
the  plaintiff,  after  an  acceptance  of  tiie  draft, 
could  not  have  set  up  against  the  bank  any 
claim  for  breach  of  warranty  made  by  the 
canneries  company,  and  if  this  is  the  effect 
of  an  acceptance  it  certainly  is  of  a  payment. 

There  was  uo  toatter  of  mutual  miataiie  in 
this  transaction  between  plaintiff  and  de- 
fendant. The  latter  had  a  right,  aa  against 
the  canneries  company,  to  collect  tbe  full 
amount  due  on  the  draft  from  the  drawee. 
The  mistake,  if  any,  was  as  to  a  matter  be- 
tween plaintiff  and  the  drawer  of  the  draft. 

It  is  said  in  plaintiff's  behalf  that  there 
is  no  evidence  that  the  bank  was  the  owner 
of  the  draft.  But  we  think  differently.  It 
alleged  such  ownership  in  its  answer,  and 
to  establish  the  all^ation  exhibited  a  draft 
payable  to  its  order  with  a  bill  of  lading  at- 
tached showing  a  shipment  of  the  goods  con- 
signed to  the  bank. 

The  rule  is  well  established  that  posses- 
sion of  a  note  or  bill  is  prima  facie  evidence 
of  ownership  for  value.  rSfoddard  v.  Bur- 
ton, 41  Iowa,  582;  Lawson,  Presumptive  £v. 
94;  2  Randolph,  Com.  Paper,  717. 

On  the  whole  we  are  convinced  the  judg- 
ment of  the  trial  court  is  erroneous.  Plain- 
tiff's remedy  is  against  the  canneries  com- 
pany. It  has  no  enforceable  claim  against 
the  bank. 

R&oeraei. 


M.  L.  THOMSON,  AppU 


T,  J.  PEAKSON  et  al.,  Intervenert. 


1.  WasoD  aealea  sold  oncondMlontkat 
title  be  retained  In  the  vendor  until 
the  purchase  price  Is  paid,  but  which  the 
-vendee  Is  allowed  to  set  up  on  hli  premises 
for  use  In  his  business  In  aucb  a  way  as  to 
make  tbem  a  fixture,  will  peas  to  a  purchas- 
er of  the  propert)'  st  sheriff's  sale,  who  buya 
in  good  faith  without  notice  of  tbe  vendor's 

9.     'WasoD   sealea    aet    upon    ■   foanda- 

NoTS. — As  to  eBect  of  agreement  to  prevent 
flxmres  from  beeomlDg  psn  of  realtr.  see  Hulr 
T.  JoDei  (Or.)  19  L.  B.  A.  441,  Sod  nott;  also 
Oerman  Sav.  *  L.  Boe.  v.  Weber  (Wssh.)  S8 
L.  R,  A.  287. 
•0  L.  E.  A. 


lloB  af  Btnae  snd  mortar  within  wfakh 
the  platform  Is  hoiiB,  and  from  which  sop- 
portlDg  rods  extend  ihronsh  the  wall  ooda 
a  bulldlns,  tbroDKh  Its  floor  to  the  beam  on 
the  iDsIde.  where  tbe  weight  Is  aaccrtahitd, 
are  flicures,  whan  thej  are  set  up  for  the 
express  pnrpoaea  of  the  busUteas,  sod  ev«T- 
thlas  Indicate!  that  thej  are  Intended  to  ts- 
main  permanentlT  where  located. 

(October  8.  ISOO.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Madison  Connty 
in  favor  of  interveners  in  a  suit  brought  to 
enjoin  the  removal  of  certain  platform  scalti 
from  premises  which  plaintiff  had  bought  at 
sheriff's  sale.     Reverted. 

Btat«nient  by  lAdd,  J.: 

A  decree  wea  entered  foreclosing  a  mechan- 
ic's lien  in  favor  of  the  Frost  Manufacturing 
Oompany,  and  also  one  in  favor  of  M.  L. 
Thomson,  on  the  I6th  day  of  October,  189(1. 
The  lot,  with  appurtenances,  was  sold  there- 
under to  the  plaintiff  June  17,  1397,  and  a 
sheriff's  deed  e^iecuted  to  him  a  year  later. 
Because  of  defendant'e  threat  to  remove  cer- 
tain machinery  from  the  premises,  he  was  en- 
joined in  this  action  from  so  doing.  T-  J. 
Pearson  &,  Bro.  intervened  therein,  alleging 
the  sale  of  the  wagon  scalea  situated  on  tht 
lot  to  the  defendant,  on  the  condition  that 
the  title  was  not  to  pau  until  the  purchase 
price  was  entirely  paid,  and  that  fSO  was 
still  due;  and  judgment  was  asked  for  the 
value  thereof.  The  plaintiff  answered  that 
he  purchased  without  notice,  and  a^uired 
title  to  the  scales  under  the  sheriff's  dnd. 
Judgment  was  entered  as  prayed  by  interven- 
er, and  the  case  comes  here  on  %a  appeal  of 
the  plaintiff,  allowed  by  the  trial  judge. 

ileatra.  Steele    ft   Hobblsa,    for    appel- 


StUlman  v.  Flemtiken,  58  Iowa,  4:>0,  43 
Am.  Rep.  120,  10  N.  W.  842. 

These  scalea,  originally  personal  properlv, 
have  been  impressed  wiUi  the  character  ot 
realty,  for;  (1)  Hey  were  permanently 
located;  (2)  they  were  fitted  into  the  boild- 
ittg,  and  were  essential  to  tbe  beneficial,  prof- 
itable, and  convenient  use  of  the  building  as 
a  steam  feed  mill — the  purpose  for  which  the 
building  was  erected,  and  tbe  object  which 
appellant  had  when  he  bought  the  proper^ 
at  the  sheriff's  sale. 

FUteher  v.  Kelljf,  SB  Iowa,  492,  21  L.  R. 
A.  347,  65  N.  W.  474;  Weaver  v.  Carpmter, 
42  Iowa,  343 ;  Eltenheimer  v.  Sortkgranet, 
75  Iowa,  2B,  39  N.  W.  120. 

Messrs.  OnmmlBca,  Hewitt,  A  Wrlsht 
also  for  appellant. 

Mr.  Samnel  C.  SmtUt,  for  appellees.' 

The  defendant.  Smith,  and  the  interveneia, 
T.  J.  Pearaon  &  Bro.,  at  all  times  treated 
the  wagon  scales  as  personal  property,  and 
they  could  not  consistently  record  the  con- 
ditional sale  in  the  real-estate  mortgage  rw- 
ord. 


,Coe>^lc 
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Thohsoh  t.  ^oth. 


A  purchaser  of  real  estate  it  not  bound  to 
cxunine  the  record  of  cjiattel  xaoitgagw  in 
order  to  protect  himsatf. 

Bringholff  v.  Mutaenmaier,  20  Iowa,  613. , 

When  Pearson  &  Bro.  sold  the  Hcalea  to 
Smith  they  knew  of  the  liens  alretuly  against ' 
the  mill  property.  If  they  failed  to  protect 
themselves,  and  the  scales  pa««ed  to  Thomson 
under  his  purchase  of  the  mill  at  sheriff's 
•a.le,  they  lost  their  property  by  the  merest 
technicality,  and  without  any  fault  or  wrong- 
doing on  their  part. 

Appellant  Thomson  was  not  prejudiced  bj 
th*  conditioDftl  sale  not  being  placed  on  rec- 
ord. Neither  he  nor  the  Prost  Manufactur- 
ing Company  relied  on  the  scales  for  secur- 
ity when  they  proceeded  a^&inat  the  property, 
and  they  were   sufficiently   secured   without 

The  reservation  of  the  titles  prevented  the 
intention  of  the  buyer  and  the  adaptability 
-of  the  chattel  from  convertinR  them  into 
fixtures,  in  the  absence  of  actual  annexation, 
«s  against  a  mortgagee  of  the  building. 

General  Eltclrio  Co.  v.  Transit  Egmp- 
«nen(  Co.  67  N.  J.  Eq.  400,  42  Atl.  101. 

The  wagon  scales  in  controversy  were  per- 
«onal  property,  and  so  remained  after  they 
were  placed  in  position  near  the  feed  mill, 
mud  did  not  pass  to  appellant  under  his  pur- 
chase of  the  realty. 

Jahnson  V.  Uoshcr,  S8  Iowa,  29,  47  N.  W. 
1)9G;  Teaff  T.  Hewitt,  1  Ohio  St  611,  66  Am. 
Dec  834. 

The  intent  of  the  party  making  the  annex- 
Ation  is  the  controlling  principle  in  deter- 
mining the  question  as  to  whether  property 
is  chattels  or  a  part  of  the  realty. 

Johnson  V.  Moaher,  82  Iowa,  29,  47  N.  W. 
fl96;  Oltumioa  Woolen  Uill  Co.  v.  Hawley, 
«  Iowa,  39,  24  Am,  Hep.  719;  O'Donnell  t. 
Burrovghi,  59  Minn,  01,  5fl  N.  W.  579;  Wal- 
ton T.  Wray,  64  Iowa,  631,  6  N,  W.  742;  ful- 
Jor  V.  Tafcor,  39  Mb.  519;  JfoOoms*  t. 
Vwytr,  73  Iowa,  270,  6  L.  R,  A.  604, 43  N.  W, 
£15. 

Idtdd,  J.,  delivered  the  opinion  of  the 

The  plaintiff,  as  purchaser  at  the  sheriff's 
sale,  bad  no  notice  of  the  intervener's  claim 
to  the  wagon  scales  until  after  he  bad  taken 
possession  of  the  premises  under  the  sheriff's 
-deed.  He  then  acquired  precisely  the  same 
right  to  the  fixtures  under  the  deed  as  though 
lie  had  bought  directly  from  the  defendant, 
and,  conceding  the  sale  of  the  scales  by  in- 
tervener to  defendant  to  have  been  condi- 
tioned as  contended,  this  would  not  affect  the 
title  of  a  third  party  buying  in  good  faith 
without  notice.  Btillman  v.  Flmmikvn,  CS 
Iowa,  450,  10  N.  W.  842;  Bringliolff  v.  Siun- 
eenmaier,  20  Iowa,  513;  13  Am,  k  £ng.  Enc. 
liaw,  p.  028.  Under  our  statute,  the  inter- 
vener, in  the  absence  of  notice  to  the  pur- 
-cbaser,  would  have  been  entitled  to  no  pro- 
tection, had  the  scales  been  sold  as  personal 
property.  Code,  (  2006,  If  they  became  at- 
tached to  the  realty,  and  a  part  of  it,  a  sale 
-of  the  land  under  like  conditions  would  as 
■certainly  carry  title  thereto.  The  vendor, 
<OL.R.  A. 
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having  put  It  In  the  power  of  the  vendee  to 
attach  them  as  a  fixture  to  the  land,  and  as 
such  to  sell  to  innocent  purchasers,  Is  not  in 
a  situation  to  complain  when  this  was  done- 
Wiekea  Bros.  v.  HUl,  115  Mich.  333,  73  N.  W. 
37G.  See  loe.  Light,  d  Water  Co.  v.  Lone 
Star  Engine  d  Boiler  Worka,  16  Tes.  Civ, 
App.  604,  41  8.  W.  83B;  Fifield  v.  Farmers' 
iVo(.  Bank  (111.)  30  Am.  St.  Rep.  108,  note; 
ifuir  V.  Jonea  (Or.)   19  L.  R.  A.  441,  note. 

2.  But  were  these  wagon  scales  fixtures  at 
the  time  of  the  salel  The  building  on  the 
same  lot  was  equipped  with  machinery  for, 
and  used  as,  a  feed  mill.  The  scales  rested 
on  a  foundation  wall  of  stone  and  mortar, 
within  which  the  platform  bung.  The  earth 
was  removed  somewhat  below  tbe  surface, 
leaving  a  pit  within  tbe  walls  about  20  inches 
deep.  The  only  testimony  indicating  the 
manner  of  attachment  to  this  wall  is  that  of 
defendant,  who  said:  "The  scatea  are  not 
bung  to  the  frame.  They  set  on  castings  in 
the  corner, — the  stirrups  that  set  in  the 
castings.  It  was  necessary  to  put  down  a 
solid  foundation  for  these  castings  to  set  on; 
that  is,  two  by  twelve  plank  laid  on  tbe 
stone,  the  castings  on  the  comers,  and  tbe 
scales  set  in  those  eastings,  just  framed 
around  the  outside, — six  by  six  or  six  by 
eight  timber."  As  we  understand  this,  tbe 
platform  of  the  scales,  on  which  wagons  arc 
drawn,  was  hung  by  stirrups  attached  to  ite 
frame,  in  castings  resting  on  plank  laid  on 
tbe  foundation.  From  beneath  this  platform 
the  supporting  rods  extended  through  the 
wall  under  the  building  through  its  Uoor  to 
the  beam  on  the  inside,  where  the  weight  - 
was  asi^rtained.  The  record  fails  to  disclose 
whether  any  part  was  fastened  in  any  way, 
save  as  indicated,  to  the  wall  or  building, 
liut  it  may  be  assumed  that,  as  large 
amounts  of  grsln  were  weighed,  the  fasten- 
ings were  sufficient  to  hold  the  scales  in  their 
proper  place.  It  should  also  1m  added  that 
up  to  October,  1S9S,  the  defendant  got  along 
with  small  scales  in  the  mill;  and  at  that 
time  he  began  dealing  in  grain  for  shipment, 
and  put  In  the  scales  in  controversy  mainly 
for  that  purpose.  The  grain  was  weighed 
thereon,  and  then  hauled  to  the  cars;  but 
he  made  use  of  his  office  in  the  mill  in  carry- 
ing on  this  business,  and  weighed  thereon  at 
least  one  fourth  of  the  grain  to  be  ground  in 
tbe  mill.  In  Ottumwa  Woolen  Mill  Co.  v. 
Haialey,  44  Iowa,  67,  24  Am.  Rep.  719,  the 
court  reo^nized  the  united  application  of  the 
following  requisites  to  be  the  true  criterion 
in  testing  whether  an  article  is  a  fixture: 
1 1 )  Actt^  annexation  to  the  realty  or  some- 
thing appurtenant  thereto;  (2)  application 
to  the  use  or  purpose  to  which  that  part  of 
the  realty  with  which  it  is  connected  is  ap- 
propriated; (3)  tbe  intention  of  the  party 
making  the  annexation  to  make  a  permanent 
accession  to  Uie  freehold.  The  intention  was 
treated  In  tiat  case  as  a  matter  of  para- 
mount importance,  and  this  seems  to  be  the 
modern  rule,  but  the  first  and  second  requis- 
ites were  by  no  means  dispensed  with.  An- 
nexation is  the  sine  qua  non  of  an  article,  in 
order  that  it  b«  a  fixture.    But  It  has  long 
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been  resogntEed,  h»  in  tb«  abore  cue,  that  ft 
physical  attacbmcnt  with  the  realty  ia  not 
alwaji  esecntial.  Congregatiotml  800.  t. 
Fleming,  1 1  Iowa,  533 ;  McOorrUk  v.  Duiyer, 
78  Iowa,  2T8,  B  L.  R,  A.  594,  43  N.  W,  216; 
Shfpard  v.  Blossom,  66  Minn.  421,  09  N.  W. 
221;  Waslib.  Keal  Prop,  14;  Feder  v.  Van 
Winkle,  53  N.  J.  Eq,  370,  33  Atl.  389 ;  13  Am. 
ft  Kng.  Enc  Law,  p.  80S.  Thus,  in  tbe  early 
case  of  Walker  v.  Sherman,  20  Wend.  638, 
Cowen,  J.,  remarked  that  "nothing  of  a  na- 
ture personal  in  iteelf  will  pass  [under  a 
deed  to  land]  unleaa  it  b*  brought  witiiin  the 
denomination  ot  a  fixture  by  being  in  some 
way  permanently,  at  least  habitually,  at- 
tached to  the  land  or  some  building  upon  it. 
It  need  not  be  constantly  faalcned.  It  need 
not  be  BO  fixed  that  detaching  will  disturb 
tbe  earth  or  rend  any  part  of  the  building.'' 
And  in  Wolford  t.  Buster,  33  Minn.  18,  53 
Am.  Rep.  1,  21  N.  W.  745,  the  court,  through 
Mitchell,  J.,  said  "tliat,  to  maiie  it  [an  arti- 
cle] a  fixture,  it  must  not  merely  be  esHen- 
tial  to  the  business  of  the  structure,  but  it 
must  l>e  attached  to  it  in  some  way,  or  at 
least  it  must  be  mechanically  fitted,  to  as, 
in  ordinary  understanding,  to  constitute  a 
part  of  the  structure  itself.  It  must  be  per- 
manently attached  to,  or  the  component  part 
of,  some  erection,  structure,  or  machine 
which  is  attached  to  the  freehold,  and  with- 
out which  the  erection,  structure,  or  machine 
would  Ik  imperfect  or  incomplete,"  Boilers 
and  engines  by  which  machinery  is  propelled, 
merely  restinf  on  suitable  foundations,  have 
been  repeatedly  declared  a  part  of  tbe  land. 
.This  is  because  so  fitted  to  the  foundations, 
which  are  unquestionably  of  the  realty,  and 
erected  for  the  special  purpose  of  sustaining 
them,  that  they  are  deemed  a  portion  of  the 
structure.  And  in  numerous  cases  reten- 
tion of  heavy  machinery  or  structures  in 
piece  by  force  of  gravity  has  been  deemed 
sufficient  attachment,  Snedcher  v.  Warring, 
12  N,  y.  170 ;  Botland  v.  Hodgson,  L.  R.  7  C. 
P.  334;  Smith  Paper  Co.  V.  Bervin,  130  Mass. 
511;  Smith  V.  Blake.  06  Mich.  542,  55  N.  W, 
978;  Langdon  v.  Buchanan,  62  N.  H.  667; 
Alvord  Carriage  itfg.  Co.  v,  G(ea«on,  30 
Conn,  8Q.  So,  while  these  Ecales  may  not 
have  been  physically  attached,  by  boUs.  nails, 
or  cement,  to  the  land,  they  were  neverthe- 
less held  hereto  by  being  so  mechanically 
fitted  as  that  the  platform  hung  within  the 
wall  supporting  it  and  erected  for  that  sole 
purpose,  and  the  supporting  rods  entering 
the  building  through  its  walls  and  floor,  con- 
necting with  the  beam  above.  Besides,  such 
scales  are  ordinarily  placed  for  permafient 
use  in  connection  with  particular  real  estate. 
True,  they  miKht  have  t>een  removed,  by  tak- 
ing apart,  witbout  injuij  to  tlw  land,  ms, 
60L.R.A. 


intention  with  which  tbe  attachment  ia  made. 
Doughty  v,  Oicen  (N.  J.  Eq.)  19  Atl.  WO; 
Sweetzer  r.  Jones,  35  Vt.  317,  82  Am.  Dec. 
639.  See  cases  collected  in  13  Am.  ft  Eng. 
Enc.  Law,  p.  602.  The  connection  wa«  suf- 
ficient  to   bring   the   case   witbin   the  first 

3.  That  the  scales  were  placed  for  lue  ia 
connection  with  the  building  admits  of  no 
doubt.  The  oflice  therein  was  occupied  by 
tbe  defendant  both  in  operating  the  mill  and 
in  dealing  in  grain  for  shipment.  While  the 
scales  could  possibly  have  been  dispaisod 
with  in  the  former  busineos,  though  with 
much  inconvenience,  they  could  not  well  have 
been  in  the  latter.  Besides,  their  actual 
rather  than  Decesaary  use  is  the  point  in- 
volved. They  were  not  only  used  in  connec- 
tion with  the  building  in  both  busineeaes,  but 
were  set  for  that  express  purpose. 

4.  The  character  of  the  annexation  and 
the  use,  if  found,  is  mainly  of  importance  in 
determining  the  intention  of  defendant  in 
making  it.  This  intention  is  not  the  secret 
purpose  of  tbe  owner,  but  that  which  shoulil 
be  implied  from  his  acts.  This  is  ordinarily 
to  be  inferred  from  the  nature  of  the  article. 
the  manner  and  object  of  its  use,  and  moile 
of  its  annexation.  Hopaceli  Mills  v.  Taitit- 
ton  Sav.  Bank.  150  Mass.  519,  6  L.  R.  A.  249, 
■2S  N.  E.  337 ;  Rosevillt  Alta  Uin.  Co.  v.  loica 
Oulch  UiR.  Co.  16  Colo,  29,  24  Pac  S-20. 
Everything  indicates  that  the  scales  were  in- 
tended to  remain  permanently  where  lo- 
cated, and  to  be  continually  used  in  connec- 
tion with  the  land, — the  character  of  the 
foundation,  the  connection  with  the  l>eam  ia- 
Kide,  tbeir  convenience  in  defendant's  buei- 
ness,  both  as  miller  and  dealer  in  grain. 
That  they  extended  a  few  inches  in  a  neigh- 
boring lot  is  not  material  to  this  inquiry,  as 
the  owner  of  that  made  no  objection.  As 
well  say  a  house  a  few  inches  over  the  line  is 
not  real  estate.  In  O'Donnell  v.  Burrotight, 
r-a  Minn.  01,  66  N.  W.  579.  relied  on  by  the 
appellee,  the  scales  were  in  the  street.  But 
4ee  licGorriak  v.  Dwyer,  79  Iowa,  270,  S  L. 
R.  A.  694,  43  N.  W.  215,  where  track  scales, 
though  on  the  land  of  a  railroad,  were  held 
to  be  fixtures  attached  to  tbe  building  sim- 
ilarly situated.  Arnold  t.  Crovder,  81  Hi. 
66.  25  Am.  Rep.  260,  and  Bliss  v.  Wkitnev,  t 
Allen,  114,  85  Am.  Dec  74S,  hold  similar 
platform  scales  part  of  tbe  realty.  We  are 
of  opinion  those  in  controversy  were  inten- 
tionally annexed  permanently  to  the  land, 
and  pused  with  it  under  the  sheriff's  deed. 
Reversed. 

GraBsMT,  Ch.  J.,  not  litting; 
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KANSAS   SUPREME   COURT. 


City  of  KANSAS,  Plff.  in  Err., 


( Kan. > 

•1.  It  is  tlie  dBt7  of  m  cUr  to  keep  Urn 
■trrrta  rcasoimbly  safe  and  eoUTenleat 
for  all  tboBe  wbo  rlglittallj  nw  them,  ar  who 
have  occasion  lo  paM  oTer  Ihem  for  punwsea 
ol  bufliness,  coQTenlence,  or  pleasure. 

S*  ^Vlicre  m  nalln'Ky  i«  bbllt  npoa  ■ 
■treel  tar  nntliorltr  ol  ■  cltn  aoi]  a 
rallwa;  ecnplojea  In  th«  performance  of  bli 
ordlnarj  duties  vvalka  orer  the  street,  and  li 
Injured  b^  reason  o(  a  defect  in  the  street. 
of  which  the  city  hu  or  should  have  knowl- 
edge, the  cit;  li  liahle  for  the  Injurlea  suv- 
talned. 

S.  Tlie  fact  that  It  maiT  have  been  the 
ADir  of  the  rallwnr  eanapanr,  under  Its 
contract  with  the  city,  to  coostract  and  keep 
Its  tracks  In  a  lullable  and  safe  condition  for 

atreelB.  does  not  discharge  the  city  from  Its 
daty  to  The  puhllc  to  keep  its  streets  In  a  rea- 
BODHtily  safe  condition,  nor  relieve  it  from  Ua- 
blllly  fur  the  consequences  of  its  negligence 

4.  Tlie  fact  tliat  one  irho  snBtAlns  In- 
iorT   br   reason   af  the  neKllirenoe  or 

wroDBfol  act  of  aaother  may  have  been 
at  the  lime  of  the  Injury  acting  In  dlaobedl- 
etiee  of  his  collateral  obllgatloa  to  the  state, 
which  retiulred  ot  him  the  observaDce  ot  the 
Bundny  law,  will  not  prevent  a  recovery  from 
one  whose  wrongful  or  oegllgent  act  or  omis- 
sion was  the  prailmate  cause  of  the  Injury. 
B.  The  record  examined,  and  held,  that 
tb«  case  was  fatrly  submitted  to  tbe  Jury. 
and  (hat  there  waa  sufficient  tesllmon;  to 
■uaCaln  the  verdict  and  Judgment. 

(Jnoe  e,   ISOO.) 

ERROR  to  the  Court  ol  Common  Pleas  tor 
Wyandotte  County  to  review  a  judg- 
meot  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  defendant's 
negligence  which  was  allp^ed  to  have  caused 
tba  death  of  plaintiff's  intcstat«.     Affirmed. 

The  facts  are  stated  in  the  opinion, 

Uessra.  F.  D.  HntohluKi  and  T.  A. 
Pollook,  for  ptaintifl  in  error: 

Cities  having  the  powers  ordinarily  con- 
ferred upon  them  reapecting  bridges,  street's, 
and  sidewalks  within  their  limits  owe  to  the 
public  the  duty  of  keeping  them  in  a  safe 
condition  for  use  in  the  usual  mode  by  trav- 
ders,  and  are  liable  in  a  civil  action  for  spe- 
cial injuries  resulting  from  neglect  to  per- 
form this  duty. 

Jaaum  y.  AtcMton,  16  Kan.  dSS;  2  Dill. 
Uun.  Corp.  |  760;  Emporia  v.  Schmidling, 
33  San.  4SS,  S  Paa  SQS;  Wellington  v.  Qreg- 


*H«adnotea  by  Johrbtox,  J. 


Not*. — Aa  to  right  of  ssrraiit  to  recover 
damages  from  peraon*  other  than  bis  maater 
fnr  injuries  received  In  the  performanee  of  his 
dntlea,  *m  ClevelBod,  C.  C.  *  St.  L.  B.  Co.  v. 
Benr  <Ind.)  i«  L.  B.  A.  SS,  ud  nott, 
OOL.R.A. 


soH,  31  Kan.  09,  47  Am.  Rep.  482,  1  Pac. 
253;  Siley  V.  Kaneaa,  87  Mo.  103,  66  Am. 
Rep.  443;  Waggetier  v.  Point  Plcaaant,  42 
W.  Va.  708,  20  S.  E.  352;  Leslie  v.  Gtwtd 
Ra-pida,  120  Mich.  28,  78  N.  W.  865. 

The  cause  of  aclion  sued  on  arises  out  of 
an  unlawful  a«t. 

Qen.  Stat  1S89,  chap.  31,  i  255;  Qen. 
Stat.  1887,  chap.  100,  {  293 ;  State  v.  Neabit, 
3  Kan.  App.  101,  54  Pac.  326;  Johnson  v. 
flrowi,  13  Kan.  529;  Morris  v.  Shev,  29 
Kaji,  801 ;  Standard  Implement  Co.  v.  Partin 
£  0.  Co.  61  Kan.  606,  33  Pac.  3113 ;  Johnston 
V.  Com.  22  Pa.  102;  Cteary  v.  State.  56  Ark. 
124,  19  S.  W.  313;  Com.  v.  Jeattiiell,  2  Grant 
Cm.  BOl>;  Stale  v.  Horfolk  <£  IF.  R.  Co.  33 
W.  Va.  440,  10  S.  E.  813;  Sparhatck  v.  Un- 
ion Pats.  R.  Co.  64  Pa.  401. 

No  work  is  one  of  nedessity  or  charity, 
such  aa  may  he  done  on  Sunday,  when  it 
mig'ht  OS  easily  huve  been  done  on  a  day  prc- 

Buclior  T.  FitcMtMrg  R.  Co.  131  yiaga.  150, 
41  Am.  Rep.  216;  Bua}U!r  v.  Cheshire  R.  Co. 
125  U.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct.  Rep. 
<)T4;  Solconili  v.  Danby,  51  Vt.  428;  Bamit- 
ton  T.  Austin,  62  N.  H.  675;  McOrath  v. 
ilertcin,  112  Moss.  467,  17  Am.  Rep.  119; 
Lyons  V.  Desotelle,  124  Maes.  387. 

A  municipal  corporation  is  not  bound  to 
maintain  a  safe  and  sufficient  highway  for 
unlawful  traveliii|{  on  Sunday. 

Duran  v.  Standard  L.  £  Acct.  fna.  Co.  63 
Vt.  437,  13  L.  R.  A.  837,  22  All.  530;  John- 
son V.  Irasburgh,  47  Vt.  28,  10  Am.  Rep. 
Ill;  Topeka  v.  Hempstead,  58  Kan.  32S,  49 
Pac.  87;  McGralh  v.  UeruHn,  112  Mass.  467, 
17  Am.  Rep.  119;  Smith  v.  Boston  i  M.  II. 
Co.  120  Mass.  400,  21  Am.  Rep.  638;  Dag  v. 
Highlatid  Street  R.  Co.  135  Mass.  113,  44 
Am.  Rep.  447 ;  Wheclden  v.  Lyford.  84  Me. 
114.  24  Atl.  793;  Holeomb  v.  Danhg,  51  Vt. 
428. 

When  the  cause  of  action  arises  out  of  it 
violation  of  a  criminal  statute,  the  rule  is 
the  same  as  in  the  case  where  it  is  sought  to 
recover  on  a  contract  mode  in  violation  of  a 
statute. 

Mayes  v.  Cherokee  8trip  Live  Stock  A»so. 
58  Kan.  716,  51  Pac.  216;  Qerlach  v.  Sfcfn- 
ner,  34  Kan.  80,  55  Am.  Rep.  240.  8  Pac 
257;  Eorman  v.  BoTtry,  32  Kan.  49,  3  Pac. 
704;  Binnm  v.  Neuman,  35  Kan.  709,  12 
Pac.  144;  Flersheim  v.  Cary,  39  Kan.  178,  17 
Pac.  825;  Yount  v.  Defining,  62  Kan.  62!>, 
35  Pac  207;  Melchoir  v.  UcCarty.  31  Wis. 
252.  11  Am.  Rep.  003;  Dovming  v.  Binder, 
7  Mo.  585;  Cherokee  Strip  Live  Slock  Asio. 
V.  Cast  Land  d  Cattle  Co.  138  Mo.  394,  40  S. 
W.  107;  Qoiild  v.  Kendall,  15  Neb.  649,  19 
N.  W.  483;  Uackintoah  v.  Kenfon,  2  Wash. 
Terr.  121,  3  Pac.  830;  Wharton,  Contr.  9 
340;  9  Am.  &  Eng.  Ene.  Law,  p.  909;  Read 
V.  .Boston  A  A.  R.  Co.  140  Mass.  199,  4  N.  E. 
227 ;  Beach,  Contrib.  Neg.  S  47 ;  Wallace  v. 
^ferrim^lck  River  Vav.  A  Exp.  Co.  134  Maes. 
95,  45  Am.  Rep.  301 ;  Vevxomb  v.  Boston 
Protective  Department,  146  Mass.  696,  10 
N.  E.  6BS;  Dotn't  v.  OiMmieri,  46  Ohio  6t 
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470,  15  N.  E.  350;  BaU  t.  RipUy,  IID  M»m. 
135;  Banks  v.  Highlaitd  Street  B.  Co.  136 
MitGs.  485;  Tuttle  v.  Lau)rence,  119  MaaB. 
278;  Lyon*  v.  Dr^otelU,  124  Ukhb.  3S7;  Be- 
hind v.  Lowell,  3  Allen,  407,  Bl  Ara.  Dec. 
«7U;  SteeU  t.  Swfckonlt,  104  Mass.  5S,  6 
Am.  Rep.  191 ;  Damon  t.  Snluale,  119  Mtias. 
66,  20  Am.  Rep.  319;  liarhle  t.  £om,  124 
MftSB.  44 :  SfflilA  t.  fioiton  <£  if.  A.  Co.  120 
Mass.  490,  21  Am.  R«p.  638;  ffaU  t.  Cot- 
cman,  107  Mom.  257,  B  Am.  Rep.  30;  (Trepg 
«.  TVyman,  4  Cuah.  322 ;  Baker  t.  J'orttoful, 
B8  Me.  1B9,  4  Am.  Rop.  274;  Norria  t.  Lt(o?u- 
/teU,  35  N.  H.  271,  69  Am.  Bee.  546;  Sutton 
T.  IVautcatODo,  29  Wii.  21,  9  Am.  Rep.  534; 
liOKitvilU,  y.  A..  (E  a.  R.  Co.  V.  Buck,  116 
InO.  566,  2  L.  R.  A.  620,  IB  N.  E.  453. 

The  running  of  the  can  vaa  the  proxi- 
mate cause  of  the  accideiit. 

Chicago,  E.  A  W.  R.  Co.  r.  Bell,  1  Kan. 
AjHi.  76,  41  Pac.  209. 

One  Injured  irhiHe  riding  &  triirfcle  on  the 
•idewalk  can  recover  anlj  if  the  city  wai 
neghjrent  in  failing  to  keep  the  walk  in  anit- 
ftble  mndition  for  people  to  walk  over,  ajid 
he  irhile  riding  the  tricycle,  exerciaing  due 
care,  waa  injured  because  of  Buch  negligenoe. 

lV7ieeier  t.  Boone,  108  loira,  235,  44  L.  R. 
A.  821,  78  N.  W.  909;  Sutphen  v.  North 
Ilempetead,  80  Hun,  409,  30  N.  T.  Supp. 
128;  ilon-iaon  T.  Syracuse,  45  App.  Div. 
421,  61  N.  Y.  Supp.  313;  Vamey  v.  Man- 
ehcster.  68  N.  H.  430,  40  Am.  Rep.  692, 

Whether  the  atreet  waa  aafe  for  travel 
was  a  question  for  the  jury  to  determine. 

iletart.  ABseTin*  A  Onbliison,  for 
defendanta  in  error: 

In  Kansas,  in  the  absence  of  &  statute, 
cities  owe  to  the  public  the  duty  to  keep  the 
streets  In  safe  condition  for  use. 

Janaen  v.  Atchiton,  18  Kan.  358;  Budora 
T.  Miller,  30  Kan.  494,  2  Pa£,  685;  Lankan 
y.  Atehisun,  33  Kan.  318,  57  Am.  Rep.  105, 
II  Pbc.  38:  Shau>nee  County  Comri.  v.  Tope- 
ka.  39  Kan.  197,  18  Pba  161. 

The  fact  that  «,  railroad  crossss  or  passes 
along  a  atreet  doee  not  relieve  the  city  ot 
this  duty.- 

2  Dill.  Mun.  Corp.  3d  ed.  |  1037;  Union 
Street  R.  Co.  t.  8ton«,  54  Kan.  84,  37  Pae. 
1012. 

This  duty  the  city  owes  to  anyone  who  ia 
Tightfully  in  the  atreet  for  business  or  pleas- 
ure,  whether  they  are  technically  tri.velers 

Duff)/  V,  Duiuijue,  63  Iowa,  171,  60  Am. 
Rep.  743,  18  N.  W.  BOO;  MoQarry  v,  Loomia, 
63  N  V.  104,  20  Am.  Rep.  610;  Behberg  v. 
Xew  ror/.-,  01  N.  Y.  137,  43  Am.  Rep.  657; 
Grogan  v.  Broadirntji  Foundry  Co.  87  Mo. 
321 :  Parker  v.  Macon.  38  Ga.  725 :  MuGuire 
■V.  Fpcnce,  91  N.  Y.  303,  43  Am.  Rep.  868 ; 
lnOianiti}oUs  v.  Emmelman,  106  Ittd.  530,  58 
Am.  Rep.  65,  9  N.  E.  155;  Blodgett  v.  Bos- 
ton, 8  Alien,  237;   Donoho  v.   Vulcan  Iron- 


E.  2C; 

In  Kaneae  it  baa  been  held  that  a  ftreman 
going  to  a  flre  (Kansas  City  r.  McDonald. 
60  ICan.  481.  45  L.  R.  A.  429.  57  Fac.  123), 
a  child  playing  In  or  at  the  side  of  a  *tre«t 
40  L.  R.  A. 


( Kantas  City  t.  Bart,  60  Kan.  0S4,  S7  P±e. 
938),  n  person  moving  a  Deeriog  harvester 
(Atchison,  T.  ■£  j9.  F.  R.  Co.  v.  Henry,  ST 
Kan.  154;  46  Fac.  576),  and  a  person  going 
into  an  alley  with  another  to  empty  slop* 
therein  (Fletoher  v.  Sllsmorth,  53  Kan. 
761,  37  Fao.  115), — m&y  reoover  for  injuries 
received  by  re*«on  of  defects  in  the  atrest, 
altiiough  tiitrj  were  not  ti«.Teling  "in  th«  or- 
dinary modes." 

It  is  DO  defense  to  an  BctiMi  for  injurica 
caused  by  t^e  defendant's  negligence  to  abow 


that  it  was  Sunday  In  no  way  oontribnUd 
to  the  injury. 

Elliott,  Roads  &  Streets,  473;  Chicago  v. 
JTc^a,  114  111.  222,  55  Am.  Rep.  680,  2  N.  E. 
267 ;  24  Am.  A  Eng.  Enc.  Iaw,  p.  651 ;  Bish- 
op, I4on-contr.  Law,  %i  83,  04;  Beach,  Con- 
trib.  Neg.  t  81;  Wharton.  Ncg.  i  331;  Ccol- 
ey,  Torts,  178-180;  Patterson,  Railway  Acci- 
dent Law,  64,  65;  Louisville.  V.  A.  d  C.  R. 
Co.  T.  Fratolcy,  110  Ind.  18,  B  N.  E.  594: 
Louisville,  N.  A.  i  C.  R.  Co.  r.  Buck,  IIB 
Ind.  666,  2  L.  R.  A.  520,  IB  N.  E.  453;  Sut- 
ton  V.  Wantcatosa,  29  Wia.  21.  9  Am.  Rep. 
534;  Knovilton  v.  Uilwaitkee  City  R.  Co.  5S 
WiB.-278,  18  N,  W.  17;  Merritt  v.  EarU.  39 
N.  Y.  116,  86  Am.  Dec  292;  Carroll  v.  Stal- 
™  Island  R.  Co.  68  N.  Y.  126.  17  Am.  Rep. 
221 ;  Plate  v.  Cohoea,  SB  N.  Y.  210,  42  Am. 
Rep.  280;  Baldwin  v,  Barney,  12  R.  I.  39*2. 
34  Am.  Rep.  670;  Schmid  v.  BumpKrcy,  48 
Iowa,  6S2,  30  Am.  Rep.  4U;  PhiladelpXia, 
TV.  A  B.  R.  Co.  v.  Phtiadelphia.  d  B.  de  0. 
Bleam  Toicboat  Co.  23  Fow.  209.  16  L.  ed. 
433;  yokncy  v.  Cook,  20  Fa,  342,  67  An. 
Dec.  419;  Smith  v.  Vea  York,  8.  a  TP.  K. 
Co.  48  N.  J.  L.  7 ;  Opsahl  v.  Judd.  30  Minn. 
126,  14  N.  W.  675 ;  Black  v.  Leteiston.  Z 
Idaho,  254,  13  Pac.  80;  Stewart  v.  Dams,  31 
Aric.  618,  26  Ain.  Rep.  676;   fI[{noM  C.   R.  i 

Co.  V.  Dick,  91  Ky,  434,  16  S.  W.  665 ;  Mer- 
chants' Wharfioat  Asso.  v.  Wood,  64  Miu. 
661,  2  So.  76 ;  Johnson  v.  Uisso'uri  P.  R.  Co. 
18  Neb.  690,  28  N.  W.  347;  Solarz  v.  Jfas-  ' 

hitttan  R.  Co.  8  Misc.  656,  2B  N.  Y.  Supp. 
1123;  Orost  v.  Millor,  93  Iowa.  72,  26  L.  R 
A.  605,  61  N.  W.  385 ;  Von  Auken  v,  Chicaw 
S  \V.  U.  R.  Co.  B6  Mich.  307,  22  L.  R.  A. 
33.  66  N.  W.  971 ;  Delaieare.  L.  <£  W.  R.  Co. 
V.  Traulwcin.  52  N.  J.  L.  169,  7  L.  R.  A 
436,  10  Atl.  178.  j 

Johnston,  J.,  delivered  the  opinion  of  the 

This  waa  an  action  by  Annie  Orr,  admin-  I 

istratrix  of  the  estate  of  J.  W.  Orr.  de- 
ceased, to  recover  damages  for  the  death  of  i 
her  husband,  J.  W.  Orr,  alleged  to  have  re- 
sulted from  the  DO^ligence  of  the  city.  J. 
W.  Orr  wae  a  switchman  in  the  emploT  of 
the  Chicago  Great  Western  Railway  Com- 
pany, who  waa  killed  in  November  7,  1897,  at 
the  intersection  of  Central  avenue  and  Wood 
street,  tn  Kansas  City.  Central  avenue. 
which  runs  east  and  west,  ia  a  paved  and 
much- traveled  street,  and  Wood  street. 
which  run  a  north  and  south.  Is  occupied  at 
thin  point  by  two  trsj^s  of  Uie  Kansas  City 
&.  Northwestern  Railroad  Company,  which 
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■are  ftlso  used  by  the  Chicago  Great  Western 
Rulway  Coinpauf,  the  employer  of  Orr. 
The  intersection  of  the  Btreete  is  planked  be- 
-twecn  the  tnteks,  and  also  between  the  rails 
cf  the  tracki.  with  planka,  which  are  about 
4  inches  thick.  One  of  the  planks  on  the 
inaide  of  the  tuI  was  placed  from  Sy^  to  4% 
inched  from  the  rail,  leaving  an  opening 
about  4  inches  deep.  Goaee  is  required  for 
-the  flanges  of  the  car  wneels,  but  the  open- 
ing left  is  alleged  Iji  have  been  unnecesaarilj 
iride,  and,  further,  that  the  street  had  been 
left  in  that  dangerous  condition  for  more 
than  thirty  days  prior  to  the  accident.  Tn 
the  early  morning  of  the  day  mentioned,  a 
train  of  cars  was  slowly  backed  along  Wood 
street  and  over  Central  avenue;  Orr  was 
-traveling  alongside  of  the  train,  and  at  the 
intersection  it  became  necessary  for  him  to 
uncouple  the  oars;  and  it  is  alleged  that  for 
■tiiBtt  purpose  he  went  between  the  cars, 
stepp^  into  the  hole  negligently  left  by  the 
«ity,  and  bis  foot  was  wedged  therein  so  that 
he  was  thrown  down  and  crushed  by  the 
wheels  of  the  cars  and  killed.  The  defense 
<rf  the  city  was  that  it  was  not  required  to 
keep  the  streets  in  a  reasonably  sate  condi- 
tion for  the  use  of  switchmen  ajid  other 
•railway  employees  paaaing  along  or  over  the 
streets,  and,  further,  that  it  was  not  liable 
tor  injuries  suffered  by  such  persons  while 
engaged  in  such  occupations  upon  the 
streets.  The  answer  also  included  an  aver- 
ment that  the  injury  was  the  result  of  con- 
tributory negligence.  Special  tin  dings  of 
fact  were  made  by  the  jury,  which  are  to  the 
^ect  that,  while  the  train  was  backing  over 
Central  avenue  at  the  rate  of  3  miles  per 
bour,  Orr  went  between  the  cars  to  uncouple 
'them,  and  stepped  in  the  bole  mentioned, 
which  held  hia  foot  so  that  he  oould  not  with- 
draw it,  and  he  was  therefore  thrown  down 
end  run  over  by  the  cars.  There  was  a  fur- 
ther finding  that  the  space  left  for  the  flan- 
ges of  the  wheels  at  the  point  of  the  accident 
was  wider  than  ia  usually  left  for  that  pur- 
pose, and  that  it  hnd  remained  in  the  same 
condition  for  more  than  thirty  days  prior  to 
the  accident  Th^  general  verdict  was 
against  the  city,  and  the  damages  were  as- 
sessed at  the  sum  of  $5,000. 

Tlie  main  cor.tention  of  the  city  is  that 
the  only  duty  which  it  owes  to  the  public 
with  respect  to  streets  is  to  keep  them  in  a 
reasonably  safe  condition  for  the  ordinary 
purposes  of  travel;  that  Orr  was  not  making 
«ucn  use  of  the  streets  when  he  was  injured; 
that  he  was  not  a  traveler,  in  tbe  legal  sense, 
and  therefore  no  liability  could  arise  against 
it  for  injuries  sust&ined  by  him  on  account 
of  defective  streets.  Cases  of  our  own  and 
other  courts  are  cited  in  which  it  is  said,  in 
aubstance,  that  it  is  the  duty  of  the  city  to 
keep  its  streets  in  a  reasonably  safe  and 
suitable  condition  for  travel  in  the  usual 
modes,  or  for  the  travel  that  usually  passes 
over  them.  Janaen  v.  Atchison,  16  Kan.  353 ; 
Wellington  v.  Oregson,  31  Kan.  G9,  47  Am. 
Rep.  482.  1  Pac.  253;  Emporia  i.  Sckmid- 
ting,  33  Kan.  4g5,  S  Pac.  893.  And  it  is  ar- 
.£uod  from  these  Uiat  Orr  was  not  using  the 
fltreet  tor  ordinary  travel.  The  ca«es  re- 
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ferred  to  do  not  undertake  to  define  the  term 
"traveler,"  nor  do  they  decide  what  are  the 
usual  modes  of  travel,  or  the  legitimate  uses 
to  which  the  streets  may  be  put.  In  moat 
of  the  cases  the  purpose  of  the  court  was  to 
show  that  the  law  does  not  require  the 
streets  to  be  to  maintained  as  to  secure  abso- 
lute immunity  frorm  danger  in  using  them, 
and  that  tbe  limit  of  the  duty  of  the  city 
was  U>  keep  them  in  such  a  condition  that 
persons  entitled  to  the  use  of  the  streets 
could  pass  over  or  along  them  with  reasona- 
ble safety  and  oonvenience.  The  fact  that 
Orr  was  a  railway  employee,  and  engaged  in 
the  performance  of  his  duties  upon  the 
street  when  he  was  injured,  did  not.  we 
think,  exclude  him  from  the  protection  of 
the  la-.v,  or  relieve  the  oity  from  liability  for 
injuries  to  him  resulting  from  its  n^ligencs. 
The  corporate  duty  of  the  city  is  to  keep  the 
streets  reasonably  safe  and  convenient  for 
all  those  who  rightfully  use  them,  and  who 
have  occasion  to  pass  over  them  for  purposes 
of  business,  convenience,  or  pleasure.  The 
railway  was  placed  in  the  street  with  the 
oonsent  and  by  the  authority  of  the  city.  It 
was  one  of  the  ordinary  uses  to  which  that 
street  was  put,  and  the  employees  of  the 
company  while  engaged  in  the  performance 
of  their  duties  were  required  to  pass  alcaig 
and  over  the  street.  While  so  engaged  tbcy 
were  not  travelers,  in  a  technical  sense,  but 
^ey  were  making  en  appropriate  and  legiti- 
mate use  of  the  street,  and  one  which  was 
within  the  contemplation  of  the  city  when 
the  right  to  such  use  was  granted.  Id  de- 
termining the  duty  and  liability  of  the  city, 
the  terms  "travel"  and  "traveler"  are  not  to 
be  given  a  narrow  and  restricted  meaning, 
but  should  be  held  to  embrace  such  legiti- 
mate uses  as  may  be  made  by  persons  having 
occasion  to  pass  over  them  while  engaged  in 
any  of  the  duties  of  life,  and  persons  using 
'        ■       ■         "  ■         -leiniuryT 
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a  rightfully  in  the  street. 


entitled  t 
place  to  walk  there  as 
iductor  of  a  street  car,  the  driver  of  a 
dray,  or  other  person  engaged  in  his  ordin- 
ary businees.  A  city  is  not  required  to  pre- 
pare and  maintain  its  streets  for  unusual 
and  extraordinary  uses,  such  as  the  moving 
of  heavy  buildings  or  the  traveling  over  the 
streets  with  stilts,  but  the  use  made  of  the 
itreet  by  Orr  was  neither  unusual  nor  extra- 
ordinary. It  was  just  such  use  as  was  made 
of  the  street  freauently  svery  day,  and  which 
tbe  city  must  have  bad  in  contemplation 
when  the  right  to  sudi  use  was  conferred. 
The  tact  that  it  may  have  been  the  duty  of 
the  railway  company,  under  its  contract 
with  tbe  city,  to  construct  and  keep  ita 
tracks  in  a  suitable  and  safe  condition  for 
those  who  have  occasion  to  pass  over  the 
street,. does  not  discharge  the  city  from  its 
duty  to  the  public  to  keep  the  street  in  re- 
pair, nor  relieve  it  from  liability  for  the  con- 
sequences of  its  negligence  in  that  respect. 
t'nion  Street  R.  Co.  v.  Sione,  64  Kan. 
83,  37  Pac.  1012.  Our  conclusion  is  that 
it  was    the   duty   of   the   city   to   keep   the 
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■treeta  in  &  reiMOoably  saie  condititm  for  the 
use  of  Orr,  or  ui^oiie  else  who  had  ocauion 
to  paMi  over  the  streets  while  engaged  in  ajiy 
of  the  Drdinaj?  purguita  or  duties  of  life. 
Fletcher  n.  Kllsicorth,  53  Kan.  751,  37  Puc. 
US;  Kanaat  Citj/  v.  Hart,  60  Kui.  684,  57 
Pae.  038:  Duffg  t.  Dvbuqae,  63  Iowa,  171, 
60  Am.  Kep.  743,  18  N.  W.  900 ;  if  cGorry  v. 
Loomit,  G3  N.  Y.  104,  20  Am.  Rep.  510;  Reh- 
herg  v.  A'aic  York,  91  N.  Y.  137,  43  Am.  R*p. 
057;  iloOuire  v.  Spence,  SI  N.  Y.  303,  43 
Am.  Rep.  668;  Parker  y.  ilacon,  30  0«~  725, 
SO  Am.  Dec.  488 ;  Orogan  v.  Brwtdvmy  Foun- 
dry Co.  87  Mo.  321. 

An  objection  is  mode  to  a  recovery  be- 
cause of  an  alleged  violation  of  the  Sunday 
law.  The  accident  occurred  on  Sunday 
niorning.  The  statute  forbids  all  labor  on 
that  day,  except  works  of  necessity  and 
charity.  Orr  was  at  work  as  a  switchman, 
and  assisting  in  the  operation  of  a  railway 
train,  when  he  was  injured  and  killed ;  and 
the  city,  assuming  the  position  of  a  cham- 
pion of  the  Sunday  law,  insiBts  that  it  is  not 
liable  for  its  own  negligent  acta,  because  Orr 
was  a  trans^essor  of  the  law.  The  opera- 
tion of  a  railway  train  or  other  public  con- 
veyance may  be  a  work  of  necessity,  and 
there  is  nuthing  in  the  record  to  show  that 
the  operation  of  the  train  on  this  occasion 
waa  not  a  work  of  neceeaity.  Aside  from 
that  O-iii  si  deration,  the  violation  of  the  Sun- 
day law,  if  in  fact  it  was  violated,  was  not 
the  efficient  or  proximate  cause  of  the  in- 
jury to  tlie  plaintiff,  nor  an  essential  ele- 
ment of  her  cause  of  action.  The  general  rule 
is  that  a  plaintilT  will  not  be  permitted  to 
recover  when  it  is  necessary  for  him  to  prove 
his  own  illegal  act  or  contract,  as  a  part 
of  his  cause  of  action;  but  the  time  when 
the  injury  occurred  does  not  conatitnte  the 
foundation  of  the  action,  and  plaintiff  could 
prove  her  cause  of  action  without  proving 
that  her  husband  waa  violating  the  law 
when  the  injury  occurred.  The  time  when 
tjie  injury  waa  inflicted  is  only  an  incident  to 
the  eflicient  cause  of  the  Injury.  The  injury 
occurred  by  reason  of  the  defect  in  the 
ttreet,  and  was  as  liable  to  have  occurred 
under  similar  circumstances  on  Saturday  or 
Monday  aa  it  did  on  Sunday.  There  was  not 
even  a  remote  relation  between  the  violation 
of  the  Sunday  law  and  the  injury  which  re- 
sulted from  the  negligence  of  the  city  in 
maintaining  its  streets  in  a  proper  condi- 
tion. In  Loui»iAUe.  N.  A.  d  C.  R.  Co.  v. 
Fratclcij.  110  Ind.  30.  9  N.  E.  000,  it  is  said 
that  "the  fact  that  one  who  sustains  injury 
by  the  negligent  or  wrongful  act  of  anothfr 
may  have  boen  at  the  time  of  the  injury  act- 
ing in  disobedience  of  his  collateral  (mligi- 
tion  to  the  state,  which  required  of  him  the 
observance  of  the  Sunday  laws,  will  not  pre- 
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'  vent  a  recovery  from  one  triiose  wrongful  or 
negligent  act  or  omissiiHi  wns  the  proximata 
cause  of  said  injury."  See  also  Sutton  v. 
Wauicatosa,  29  Wis.  21,  9  Am.  Rep.  534: 
Louisinlie,  .V.  A.  d  C.  R.  Co.  v.  Buck,  118 
Ind.  5Cti,  2  L.  R.  A.  620,  19  N.  E.  453 ;  Phil- 
adelphia, W.  d  B.  R.  Co.  V.  Philadelphia  d 
U.  de  a.  ateam  Tawboat  Co.  23  How.  20<i, 
le  L.  ed.  433;  Mohney  v.  Cool:,  26  Pa.  342. 
67  Am.  Dec.  419;  Baldtoin  v.  Bamtf/,  12  It. 
I.  392,  34  Am.  Rep.  670;  Jfem"((  v.  Earle, 

29  N.  Y.  115,  86  Am.  Dec.  292;  Carroll  v. 
ataten  Island  R.  Co.  58  N.  Y.  126,  17  Am. 
Rep.  221;  Platr  v.  Cohoet,  89  N.  Y.  219,  42 
Am,  Rep.  286;  Schmid  v.  Humphrey,  4S 
Iowa.  652,  30  Am.  Rep.  414;  Opi^ahi  v.  JudA. 

30  Minn.  126,  14  N,  W.  575;  fii.nota  C.  ff. 
Co.  V.  Dick,  91  Ky.  434.  15  S.  W.  665;  Bla-L 
V.  LewiatoH.  2  Idaho,  254,  13  Pac  80:  Gross 
V,  Uillcr,  93  Iowa,  72,  26  L.  R.  A.  flOS,  61  S. 
W,  335;  Solan:  v.  llankatlan  R.  Co.  8  Mifi. 
050,  29  N.  Y.  Supp,  1123;  Stewart  v.  Dari,., 

31  Ark,  518,  25  Am.  Rep.  576;  Tan  Auhn 
V.  Chicago  d  W.  U.  ft.  Co.  06  Mich.  307.  K 
L.  R,  A.  33,  55  N.  W.  071 ;  Patterson.  Rail- 
way Acci.  la.w,  M ;  Cooley,  Torts,  178 ; 
Wharton,  t!eg.  S  331 ;  Beadi,  Contrib.  Xclt, 
9  81.  It  is  true  that  some  of  the  New  Ens- 
land  courta  hold  to'a  oontrary  vie\T,  but  sui'h 
holding  is  spinet  reason  and  the  greit 
weight  of  authority. 

We  think  the  case  was  fairly  submitted  tu 
the  jury  by  the  charge  of  the  oourt,  Thm 
is  complaint  that  the  court  assamed  that  the 
defect  in  the  street  wb4  aa  act  of  negligence 
on  the  part  of  the  city,  because  of  aome  lan- 
guage that  was  used  in  one  of  the  instruc- 
tions :  but  it  appears  that  like  language  was 
used  by  the  city  in  its  request  for  instrue- 
tions,  and  hence  the  city  is  hardly  in  a  posi- 
tion to  complain.  However,  the  whole 
charge  indicates  that  the  question  of  wheth- 
er it  was  negligence  to  leave  such  a  bole  in 
the  street  as  existed  there  was  submitted  t« 
the  jury,  and  must  have  been  so  understno,! 
by  the  jury  itself.  The  Aarge  also  fairly 
preaentfNi  to  the  jury  the  subject  of  proxi- 
mnte  and  eflicient  cause,  as  applied  to  the  K- 
oi'lpnt  under  consideration,  and  we  find  no 
BUbstantial  objections  to  any  of  the  instruc- 
tions. No  error  was  committed  in  the  re- 
fu.ial  to  submit  certain  special  questiom. 
and  we  think  there  was  sufficient  testimonr 
tending  to  show  that  the  Injury  and  death 
were  the  result  of  the  defect  in  the  street. 
Upon  this  question  the  testimony  la  not  as 
clear  as  might  have  been  wished,  but  we  re- 
gard it  to  be  BUlTicient  to  take  the  case  to 
the  jury,  and  to  sustain  the  llnding  that  fcsi 
been  made. 

It  follows  that  the  judgment  of  the  court 
below  tnuit  be  affirmed. 


db.Google 


Statx  ta  Ttl.  Hamilton  t,  Qcinotth. 


MISSOURI  SUPREME  COURT. 


;.  GUINOTTE,  Probate  Judge. 


I.  Ad  mini  at  pa  lion  xrnntecl  tlnPlns  tli« 
lime  of  n  irlll  uontest  QDder  Rev.  StsL 
1S«S,  t  IS,  contlnnei  daring  the  pendency 
of  an  appeal  from  the  circuit  court  to  the 
■upreme  court. 

I.  A  probnte  eonrt  Idbcii  jnrladlotlon 
oTer  the  admlnUtratlon  of  a  decedent'!  ea- 
late  when  lult  li  brought  In  the  circuit  conrt 
under  Rev.  Stat,  1E89,  ]  SSS8.  to  contest  a 
will,  and  It  therefore  cannot  rcToke  the  ap- 
pointment of  an  admlnlatrator  pgndenCa  lite 
wblle  an  appeal  from  the  declilon  of  the  clr- 

I.  Tbe  eilns  in  n  probate  court  of  m, 
tranacrlpt  o(  tUe  proceed  In  (;■  of  K 
eiruult  conrt  Id  a  will  contest  doei  not 
BlTe  tbe  probate  court  sn;  Jurisdiction  to  re- 
voke the  admlnlBtrallon  pendente  life,  since 
the  attitude  ol  the  circuit  court  toward  the 
probate  court  la  that  at  an  appellate  court, 
uid  the  result  of  the  will  eonte»t  In  the  cir- 
cuit court  can  reach  the  probate  court  onlf 
through  a  certificate  from  the  (ormer  to  the 
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a  aupersedeas  along  with  It. 
B.     A  remedy  by  nppenl  or  writ  of  error 

la  Dot  oulBcleDt  to  bar  certiorari,  unleas  It  li 

adequate  Co  meet  tbe  neceesltlea  of  the  case. 

tt.      An     ndeiinnte     remedy     by     nupenl, 

wlilcb  will  bnr  certlomrl,  !■  a  feih- 

edr  wblch  la  equal];  beneSclal,  Ba^fdy.  aod 
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I.  /ntroductioii. 
II.  H'Aen  atigeitcg  of  the  catt  eallt  for  tlte 

rewedd. 
0-  When  remedy  bv  oppeal  It  undoubted^ 
b.   WIHTB  the  remedlei  are  eumalative. 
t.   Want  of  larltaicUon, 
d.   Where  appeal  1«  a  trial  de  novo. 
III.  Conatttutfonal  uranti   and    leniflatlte    en- 


I.  IntroduoUon. 

The  dlOlcuK;  nf  attempting  to  la;  down  a 
tiled  rule  a>  to  nben  certiorari  will  be  awarded 
In  a  caae  wtere  an  appeal  Is  provided  la  ei- 
empllAed  by  tbe  two  principal  caflea,  decided 
by  tbe  aame  court,  by  a  divided  court  In  each 
Instance ;  end  In  cue  cam  with  an  Inter-dlTlsIon 
o(  tbe  concurring  Judgca. 

Certiorari  la  not  a  writ  of  right,  but  la  la- 
■ued  onlj  In  tbe  diacratlon  of  tbe  court. 

It  )■  not  ma  often  used  ae  mandamna  and 
problbltloa  In  cases  where  appeal  Is  slow,  dlf- 
flcutC,  or  Inadequate,  because  mere  annulment, 
whlcb  Is  all  tbat  can  be  obtained  on  certiorari, 
will  rarely  alford  tbe  adequate  relief. 
fiO  L.  R.  A. 


reversal  of  tbe  Judgment  complained  of,  bat 
a  remedy  which  will  promptly  relieve  tbe 
petitioner  from  tbe  Injorlous  effects  of  that 
Judgment,  aod  tba  acts  of  tbe  Inferior  coort 

IVallUmt  and  Roblnton  dlaesnt  /ram  propDit- 

UoiH.y 

IQaiittj  Oh.  J.,  and  Bargeil  and  Brace,  JJ„ 

dlnent  from  parlfofia  of  the  opfRtaiM.) 

(Jane  4,  1900.) 

CERTIORARI  to  review  an  order  of  de> 
fendant  restoring  Maggie  McCune  to 
her  righta  as  eieeutrii  of  the  eatate  of 
Ihomae  O.  Hall,  deceased,  from  which  she 
had  been  removed  during  a,  proceeding  to 
contest  the  will.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  SAmnel  W.  Hilt  and  Okkrles 
C.  Hndlson,  for  relator: 

The  administrator  pendents  lite  was  to  ba 
appointed,  in  the  language  of  the  statute, 
"during  the  time  of  such  contest,"  and  such 
time  should  be  from  the  time  suit  is  insti- 
tuted contesting  the  validity  of  the  will  un- 
til it  is  fully  and  finally  adjudicated. 

The  sections  of  our  statute  in  pari  materia 
should  be  cone  trued  together,  as  parts  of 
different  atatutea  relating  to  the  aanie  aub- 

Rogers  v.  Dively,  SI  Mo.  IS3;  Lamh  T. 
Helm,  58  Mo.  420;  State  ex  rel.  Alderion 
V.  Moehlenkamp,  133  Mo.  134,  34  S.  W.  488. 

Where  a  case  is  not  expressly  provided  for 
by  the  statute,  if  it  is  so  clearly  within  ita 
reason  ss  to  warrant  the  inference  that  the 
legislature  having  the  com  in  cuntemplation 
deemed  it  unnecessary  expressly  to  enume- 
rate it,  the  court  may  extend  the  words  of 
the  statute  to  such  case,  although  in  th« 
primary  sense  they  may  not  include  it. 


There  Is  no  certiorari  In  Connecticut.  In 
Kanaas.  Nebraska.  Ohio,  and  Wyoming  tbe  writ 
has  been  abolished,  and  It  does  not  appear  chat 
In  any  o(  those  etntes  any  attempt  has  been 
made  to  question  the  validity  or  constltutloo- 
allty  or  the  statute  of  abolition. 

In  Or^on  certiorari  and  appaal  are  concur- 
rent remedies  ;  ajid  on  the  review  the  court  ma; 
sflirm,   modify,   reverse,  or  annul   tbe  decision 

In  Colorado  there  are  two  statutory  proceed- 
ings under  tbe  title  of  certiorari,  one  for  the 
purpose  o(  reviewing  under  certain  circum- 
stances (he  action  of  an  Inferior  tribunal,  board, 
or  officer,  tbe  other  for  tbe  purpose  of  securing 
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Justices  of  tbe  peace,  where,  without  fault  on 
his  part,  tbe  petitioner  Is  unable  to  take  bla 
appeal  In  the  ordinary  way. 

It  is  used  for  the  latter  purpose  In  several 
states  In  which  tbe  name  of  the  original,  ex. 
traonHnary,  prerogative  writ — the  strong  right 
arm  of  tbe  King's  bench — is  appended  to  a 
proceea  which  Is  made  to  serve  the  puriKise  of 
the  cheapest  kind  of  an  apfieal  from  tbe  moat 
Inferior  tribunal. 

Yet  even  In  these  states,  as  In  all  tbe  othen 
Id  which  It  has  not  been  abolished,  tbe  common- 
law  writ  of  certiorari  will  be  awarded  npoD.tba 
arrival  at  tbe  necessary  amergencj.  )OR' 


MUMUBI  RUPKBMS  COUBT. 


Jem, 


Endlich,  InUrpTeUtion  of  SUtutes,  !  19. 

WordB  used  in  a.  etntute  admit  of  iodefi- 
nite  extension  or  restriction  according  to  the 
mbject  to  which  they  relate. 

Id.  i  26. 

The  tempo mrf  administrator  while  in 
charge  acta  in  the  character  of  a  receiver, 
and  ahould  take  charge  of  all  the  property 
the  right  to  which  may  be  alTected  by  the 
cimteMt,  to  preserve  it  for  those  who  may  be 
entitled  to  it  at  the  end  of  the  Huit. 

Re  Boulard.  141  Mo.  672,  43  S.  W.  617. 

Every  legislative  change  of  this  statute 
haa  been  to  make  its  language  more  exten- 
sive, and  the  interpretation  of  the  courts  has 
been  that  it  includes  the  entire  period  of  the 

Hogers  v.  Dively,  SI  Mo.  193;  Be  Catron, 
S2  Mo.  App.  416. 

An  appeal  to  the  supreme  court  ia  a  con- 
tinuation of  the  Buit. 

Uacklin  V.  AUmberg,  100  Mo.  337,  13  S. 
W.  350 ;  Brown  v.  Rj/der,  42  N.  J.  Eq.  356,  7 
Atl.  56S. 

The  duties  of  an  administrator  and  re- 
ceiver, pending  suit,  commence  from  the  date 
of  the  order  of  appointment,  and,  if  the  de- 
cree in  the  action  is  appealed  from,  do  not 
cease  until  the  appeal  has  been  disposed  of. 

Taylor  v.  Taylor,  L.  R.  0  Prob.  Div.  2B ; 
VVoerner,  American  Law  of  Administration, 
2d  ed.  S  181;  Robinson's  Estate,  12  Phila. 
14 ;  Foster  v.  Rucker,  26  Mo.  4a4. 

Neither   contestants   nor   proponents   owe 

any  obligation  to  each  other  either  before  or 

after  tlie  judgment  in  the  circuit  or  supreme 

.   court,  and  this  is  true  whether  the  will  is 

established  or  not. 

Cash  V.  L««(,  142  Mo.  632,  44  S,  W.  724. 

A  nian*B  property  at  his  death  passes  into 
the  hands  of  the  law  for  administration,  and 
is  regarded  as  in  the  custody  of  the  law,  for 
the  benelit  of  all  persons  interested. 

Bartlett  v.  Hyde,  3  Mo.  4B0;  McPike  v. 
MoPtke,  111  Mo.  226,  20  S.  W.  12;  Bambriak 

Section  414  of  Ibe  cItII  practice  act  of  the 
tanner  territory  of  Idaba  contained  the  same 
provision  In  regard  to  certlomrl  as  la  now  con- 
tained In  the  Code  ol  tlie  BtBle.  and  is  identi- 
cal with  tlie  provision  ot  the  Code  ot  Procedure 
o(  Callfornliu  and  iub«t*ntlally  with  Ihe  Codea 
or  atalutM  ot  Illinois  Iowa.  Uontana,  Nevada. 
Tenoeflsee,  and  Utah. 

In  a  case  arlslns  under  that  provision,  Ibe 
anpreme  court  of  the  terrltorr  held  Ibat,  la  or- 
der that  Che  writ  ot  certiorari  mliht  be  granted, 
three  thlogB  moBt  appear;  to  wit:  (1)  That 
the  eoart  or  Judge  below  exceeded  his  Jurisdic- 
tion:  <2)  (bat  there  Is  no  appeal  provided  by 
law  from  the  Judgment  or  declsloa  of  the  court ; 
(3)  ihat  there  Is  no  other  plain,  speedj,  and 
adequate  remedy.  If  an;  one  of  theae  tblnga 
la  wanting  the  writ  cannot  be  granted.  Peo- 
ple fx  r«I.  Huston  v,  Llndaay,  1  Idaho.  SS4. 

The  writ  of  certiorari  Ilea  only  In  tboae  cases 
Id  which.  In  the  exercise  of  Judicial  functions. 
an  eicesa  of  Jurisdiction  has  occurred :  and  In 
which  "there  la  no  appeal,  etc."  DnleBa  the 
case  be  brought  wltbln  both  these  cocdltlona, 
the  writ  must  be  dlamlsaed.  Bennett  v.  Wal- 
lace. 43  Csl.  25  :  Mlllken  v.  Ruber.  21  Cal.  ISS ; 
Faut  V,  Mason,  47  Cal.  7 :  Tucker  v.  Ban  Fran- 
cisco City  &  County  Jaatlcea'  Ct.  120  Cal.  513, 
82  Pnc.  808. 

As  hns  been  said,  ID  Che  award  or  refusal  ot 
SO  L.  K.  A. 


V.  Webster  Qravet  Presbg.  Church  Atso.  51 
Mo.  App.  225. 

The  administrator  occupies  more  nearly 
the  position  of  a  receiver  wbo«cta  under  tiw 
order  and  direction  of  the  court. 

Lamb  v.  Helm,  56  Mo.  429 ;  Bawkiiu  *. 
Cunningham,  67  Mo.  418. 

When  a  mortgage  is  foreclosed,  and  an  ap- 
peal taken  from  the  decree,  the  suit  may  ba 
considered  as  still  pending  for  the  purpose  of 
the  appointment  of  a  receiver  of  ttie  rents 
and  profits. 

2  Elliott,  Railroads,  i  662. 

Messrs.  Flommoy  Sc  Flonraoj',  for  re- 
spondent; 

The  judgment  in  this  case  is  of  the  kind 
known  as  self-erecuting.  The  mere  pro- 
nouncement of  it  ia  its  execution.  It  de- 
clares the  instrument  offered  to  be  the  last 
will  of  the  testator,  and  so  must  every  indi- 
vidual and  every  court  in  every  collateral 
proceeding,  until  that  judgment  be  reversed 
by  this  court.  Such  a  judgment  is  in  no 
wise  affected  by  an  appeal. 

State  ea  rel.  Craig  v.  Woodton,  128  Mo. 
497,  31  S.  W.  105;  Missouri  P.  B.  Co.  v.  At- 
kison,  17  Mo.  App.  484;  Freeman,  Judgm.  f 
328. 

The  reasons  for  the  appointment  of  this 
special  administrator  white  a  contest  is 
pending  in  the  circuit  court  are  obvious. 
They  are  that  there  may  be  someone  to  act 
as  curator  of  the  estate  to  preserve  it,  while 
the  executor  named  in  the  will  or  the  rtgular 
administrator  ia  not  qualified  to  act. 

Lamb  V.  Helm,  66  Mo.  420. 

As  soon  as  a  determination  of  the  contest 
in  the  circuit  court  has  established  the  va- 
lidity of  the  will,  and  thereby  qualified  tht 
executor  under  it  to  act,  the  reasons  for  eoa- 
tinning  a  special  administrator  eesse. 

A  contest  brought  in  the  circuit  court  va- 
cates an  order  of  the  probate  court  admitting 
the  will  to  probate,  and  the  trial  is  de  aoro: 

the  writ  (be  courts  exercise  a  more  liberal  dis- 
cretion than  la  regard  to  any  other  matter.  II 
having  been  decided  that  It  may  be  retnaed  evn 
where  there  la  no  lachea  on  the  part  of  thf  pe- 
tltlonac,  and  errora  are  apparent  upon  the  ne- 
ord.  If  Che  Judgment  appears  upon  the  wbolt 
to  be  right :  and  even  where  prejudicial  errors 
are  apparent  11  will  be  refuaed  l(  great  publlr 
Inconvenience  will  reautC  from  lla  laaue.  Bur- 
geCt  V.  Apperaon.  D2  Ark.  213.  12  S.  W.  5511. 

Or  where  there  haa  been  great  delay  In  ap- 
plying far  a  remedy,  and  public  Improvemma 
have  beoi  erected  and  paid  far  In  Ihe  meaii- 
tlme.  Partita  Injured,  or  aoppoalng  ChemaelvFa 
to  be  ao.  ahonld  be  remitted  to  the  otillnaTT 
remedlea  afforded  them  by  Che  law.  rsther  than 
allowed  to  aeek  redreaa  through  the  tnatrnment- 
allty  of  certiorari.  Keya  v.  Harlu  Counlr 
Supers.  42  Cal.  262. 

And  where,  on  the  return  Co  a  certiorari.  Ic 
appears  from  the  proceedings  Chat  mbatantlil 
Justice  had  been  done,  or  that  mlnous  conaF- 
quences  would  follow  the  reversal,  and  the  par- 
ties cannot  be  placed  In  statu  quo.  the  court 
will  exercise  the  discretion  residing  In  It.  and 
retuae  Che  peremptory  writ.  Hagar  t.  ToIo 
County  aupera  47  Cal.  222  ;  BuCland  v.  Wor- 
cester CounCy  Comrs.  20  Pick.  71. 

Thia  extreme  dlscreCloa.  If  IC  Is  proper  to  ao 
term  it.  render*  it  ■omewbat  dlfllcult  to  arrange 
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but  it  fa  not  lo  wltb  wa  appeal  Iram  tb«  de- 
terniination  of  tbe  circuit  court. 

Tb«  dutiet  of  en  adminiatrBtor  pendente 
Kla  ar«  to  preserve  and  protect  the  estate  un- 
til it  can  be  placed  in  the  hands  of  the  per- 
manent executor  or  adminiatrator. 

Woemer,  Americaji  Law  of  Administra- 
tion, p.  IBl. 

In  case  of  an  executor's  absence  from  the 
state,  if  be  baa  not  abandoned  the  admin- 
iatratiou,  he  is  entitled  to  reaume  it  when 
be  returns. 

Re  Eatet,  66  Mo.  App.  3S. 

Sharwood,  J-  delirered  the  opinion   of 

tbe  court: 

The  will  of  Thomas  G.  Hall  was  admitted 
to  probate  in  the  probate  court  of  Jackaou 
county,  and  Icttere  teatamentary  without  re- 
quirement of  bond  issued  to  his  daughter  and 
executrix,  Ma^ie  McCune.  These  things 
being  done,  relator  brought  suit  in  the  cir- 
cuit court  of  Jackson  count}'  to  contest  the 
will.  A  change  of  venue  transferred  tbfs 
cause  to  the  Cass  circuit,  court.  Pending 
this  suit,  the  probate  court  appointed  an  ad- 
miDistrator  pendente  lite  of  Eall's  estate, 
and  ordered  the  executrix  to  turn  over  tbe 
estate  to  bim,  which  was  done.  The  will 
contest  in  Cass  county  resulted  ia  establiab- 
ing  the  paper  writing  as  the  la«t  will  of 
Hall,  and  thereupon  relator  paid  tbe  costs, 
and  appealed  to  this  court,  hut  gave  no  bond- 
That  appeal  is  still  pending.  Upon  being 
advised  of  the  result  of  tbe  will  contest  in 
the  Cass  circuit  court,  the  executrix  applied 
to  be  reinstated  in  her  former  position.  Her 
application  was  granted,  and  relator  ordered 
to  turn  over  the  estate  to  her.  To  prevent 
execution  of  this  order,  certiorari  is  prayed, 
and  a  motion  to  quash  that  order  interposed. 

Various  sections  of  the  statute  are  relied 
on  by  the  adverse  litigants  to  this  record, 
both  to  apbold  as  well  as  to  overthrow  tbe 


action  of  tbe  probate  court,  which  sectious 
will  now  be  quoted. 

Rev.  Stat  1889,  |  13,  provides:  "If  the 
validity  of  a  vrill  be  contested,  or  the  execu- 
tor be  a  minor,  or  absent  from  the  state,  let- 
ters of  administration  shall  be  granted  dur- 
ing the  time  of  such  contest,  minority  or  ab- 
sence to  some  other  person,  who  shall  t^ke 
charge  of  the  property  and  administer  the 
same  according  to  law,  under  the  direction 
of  the  court,  and  account  for  and  pay  and 
deliver  all  the  money  and  property  of  tbe  es- 
tate to  the  executor  or  regular  administra- 
tor when  qualiBcd  to  act." 

Sections  888B  and  8B80,  Id.,  are  the  follow- 
ing: 

"If  any  person  interested  in  the  probate 
of  any  will  shall  appear  within  live  years 
after  the  probata  or  rejection  thereof,  and, 
by  petition  to  the  circuit  court  of  the  county, 
contest  the  validity  of  the  will,  or  pray  to 
have  a  will  proved  which  has  been  rejected, 
an  issue  shall  be  made  up,  whether  the  writ- 
ing produced  be  the  will  of  the  teatator  or 
not,  which  shall  be  tried  by  a  jury,  or  if 
neither  party  require  a  jury,  by  the  court. 

"The  verdict  of  the  jury  or  the  finding  and 
judgment  of  the  court  shall  be  final,  saving 
to  the  court  the  right  of  granting  a  new 
trial,  as  in  other  cases,  and  to  either  party 
an  appeal,  in  matters  of  law,  to  the  supreme 
court  or  to  the  St.  Louis  and  Kansas  City 
courts  of  appeal." 

The  factA  already  related  and  the  statu- 
tory provisions  quoted  give  rise  to  these 
questions:  First.  What  is  meant  by  the  ex- 
preaeion,  "during  the  time  of  such  contest!" 
Second.  What  effect  did  the  suit  brought  in 
the  circuit  court  to  contest  the  will  have  up- 
on the  jurisdiction  of  the  probate  courti 
Third.  What  effect  upon  the  jurisdiction  of 
tbe  probate  court  did  the  appeal  have  which 
was   taken   from   the  circuit  court  to    this 

1.  The  imtial  queetion  above  propounded 


nnder  particular  beads  or  Kroups  the  similar 
Instances  wherein  certiorari  has  been  nsed  not- 
wIlhstaiidlQK  the  right  to  appeal,  each  case  a* 
It  mlsht  tw  said  standlDi;  on  Its  own  feet. 

There  are,  however,  certain  lovemlng  rules 
«r  prindplei  with  respect  to  the  writ  of  cer- 
tiorari and  apreal.  and  they  are : 

The  goTerolDg  principle  with  mpect  to  tbe 
writ  of  cerMorarl  and  tbe  right  of  appeal  la, 
tbat  tbe  certiorari  always  lies,  unless  It  Is  ex- 
pressly taken  away ;  and  an  appeal  never  ties 
Dnle»  It  Is  eiprenly  Elven  by  natuCa.  Bex  v. 
Cashlobury,  S  Dowl.  A  R.  SS. 

it  Is  the  essential  criterion  of  appellate  }u- 
rlsdletlon  that  11  revises  and  corrects  errors 
eommltted  In  the  progress  of  a  cause  already 
Instituted,  bot  does  not  create  the  same.  Ar- 
oett  V.  McCain.  47  Ark.  411,  1  B.  W.  ST3 :  Har- 
bury  V.  Madison.  1  Crancb,  149,  2  L.  ed.  M ; 
Bv  t»rla  Allls,  12  Ark.  101. 

The  right  of  appeal,  both  as  to  Its  eilslenee 
and  the  manner  of  Its  exerdae.  Is  a  creatute 
of    the   statute,    and.    unless   given    In   eipress 

exist.     Goldlng  V.  Jennings,  1  Utab,  135. 

Writs  of  certiorari  are  granted  only  at  the 
dIscretloD  of  the  court,  and  are  not  allowed  ea 
deMto  imtttia.  DiKreClon.  however,  when  ex- 
ercised by  a  court,  does  Dot  mean  preclaely 
what  the  wctd  at  common  parlance  may  seem 
SO  L.  R.  A. 


to  Import  A  legal  dlBcretlon  ts  employed:  a 
discretion  to  be  exercised  according  to  (be  rules 
of  law.  If  tbe  rlghta  of  a  party  have  )>een  In- 
fringed to  bis  detriment  by  tbe  erroneous  do- 
inns  ot  an  Interior  tribunal  he  may  Justly  daita 
redress:  and  It  will  be  tbe  duty  of  a  court  to 
afford  It  to  him.     Cuahlng  v.  Qay,  23  Me.  S. 

The  character  ol  tbe  act  or  determination 
■ought  to  be  reviewed,  ralber  than  the  tribn- 
□ai  or  oncer  by  wbicb  the  act  or  determlnatloD 
Is  made,  ia  the  teat  foe  determlalng  whether  the 
writ  should  be  Issued.  Qulnchard  v.  Alameda, 
lis  Cal.  664,  4S  Pac  BS6. 

II.  IFhsa  tmigenoii  of  the  cote  eatli  for  the  rent- 

a.  Vhen  remedy  by  appeal  it  undoubted. 

Where,  In  a  proceeding  under  a  statute  tor 
the  opening  of  highways,  elalmanta  (or  damages 
were  entitled  to  an  appeal  it  dlssatiaaed  with 
the  amount  allowed  ;  and  there  bad  been  male- 
rial  error  In  the  appointment  of  the  commls- 
Blonera  to  make  the  appraisal.— it  was  taeld 
tbat  tbe  rIgbC  of  appeal  was  given  In  addition 
to  the  right  of  appraisement  made  under  a 
profier  observance  of  tbe  law ;  that  tbe  claim- 
ant  was  entitled.  lint,  to  a  due  appraisement: 
and  that,  as  Ibere  was  error  In  the  appointment 
ot  tbe  commissioners,  be  was  not  farced  to  bis 
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ia  aa  eotnprelieiiilTe  m  Ux  u  eonc«riiB  the 
borders  and  boundarieB  of  this  case,  as  the 
two  commaadniuits  on  which  ba.ng  "all  the 
law  and  £he  prophets."  It  haa  been  deter- 
mined of  words  similar  to  those  here  liti- 
St«d  that  "during  the  term,"  as  used  in  the 
institution  of  California,  means  "during 
the  time  or  period  for  which  the  officer  ia 
elected.  People  ea  rel.  Hty.  Qen.  v.  Bur- 
bwnk,  12  Cal.,  toe.  cit.  392.  In  that  oaae  the 
Constitution  of  that  state  provided  that 
"district  judgee  shall  not  be  eligible  to  an; 
other  office  during  the  terms  for  which  they 
■hall  have  been  elected;  and  further  that 
their  compensation  ahall  not  be  increased 
diminished  during  that  term."  In  diacui 
ing  tbeee  prOTiaions  the  court  aajs:  "If  A 
is  elected  district  judge,  and  enters  upon  the 
office,  or  accepts  it  for  a  daj,  he  is  disquali- 
fied tor  other  office  during  the  whole  period 
of  six  fears;  and  eo,  after  hia  election,  it 
would  not  be  competent  for  the  legislature 
to  change  the  oompeasation-"  And  they  say 
their  only  difficulty  in  construing  these  pro- 
visions "is  the  difficulty  of  making  clearer 
what  the  Constitution  haa  made  palpable." 
And  it  has  been  determined  also  tb«.t  the 
legal  import  of  the  words  "during  cover- 
ture," as  explained  by  Lord  Coke  (vol.  1, 
p.  149),  metui  "while  the  marriage  lasts." 
Citing  Slate  v.  Fry,  4  Mo.,  loo.  ott.  159.  In 
S  13,  supra,  are  grouped  together  three 
classes  of  cases  authoriiing  and  commanding 
the  appointment  of  «n  administrator  pen- 
dente lite,  to  wit:  (1)  "During  the  time 
of  such  conteati"  (2)  "during  Uia  time  of 
such  minority;"  (3)  "during  the  time  of 
such  absence."  Concerning  an  appointment 
durante  absentia  it  haa  been  ruled  that  such 
administration  is  at  an  end  the  moment  the 
absentee  returns.  Schouler,  Ex'rs.  2d  ed.  f 
133.  So  that,  if  it  be  error  to  revoke  the 
•ppointmimt  of  an  administrator  pendente 
lite  while  the  executor  remains  a  minor,  or 
while  he  remaina  absent  from  tlie  attAe,  it 


pointment  while  the  contest  c 
IS  still  in  progress.  No  reason  can  be  urgpd 
why  revocation  o(  letters  granted  during 
minority  or  absence  should  not  occur  during 
thoae  periods  that  should  not  apply  with 
equal  force  to  letters  granted  "during  the 
time  of  such  contest."  In  the  old  law  the 
words  were  "during  such  contest."  Laws 
1826,  p.  94,  9  a.  At  the  revision  of  1835  the 
words  "the  time  of"  were  added  (Rev.  StaL 
1835,  p.  42,  t  9),  as  if  to  give  emphasis  to 
the  other  words  of  the  section  by  tlio^e  which 
were  subsequently  added.  The  adminislrs- 
tor  thus  appointed  "during  the  time  of  such 
contest"  is  commonly  called  an  administta- 
tor  pendente  lite,  which  means  an  adminis- 
trator "during  litigation."  Wharton  Lao 
Diet.  Now,  lis  means  "a  suit,  action,  ctHitro- 
versy,  or  dispute"  [Wharton  law  Diet), 
and  "dispute  is  a  conflict  or  contest"  (Stand- 
ard Diet.),  "Controversy  is  a  disputed 
question;  a  suit  at  law"  (Id.)  ;  and  lis  poi' 
dene  is  a  pending  suit  (Wharton  Law  Diet.). 
So  that,  as  long  as  the  lit  continues  pcndeiu, 
so  long  does  the  administrator  appointed 
during  litigation  remain  a,  provisional  ad- 
tninistrator.  And  the  pendens  of  the  I>*  i* 
not  disturbed  nor  in  any  manner  alTected  by 
the  fact  of  an  appeal  taken  from  the  circuit 
court  to  this  court.  Real  Eelate  Sav.  Intt. 
V.  (7olloniou«,  63  Mo.,  loo.  dt.  294 ;  Oilman  v. 
Hamilton,  16  111.  226;  Kng  v.  Davit,  101 
Ind.  76.  The  litigation  or  contest  still  goes 
on,  and  the  power  of  the  temporary  admin- 
istrator still  remains  unaffected  bv  the  vary- 
ing  fortunea  or  Ticiasitudee  of  the  pending 
controversy. 

2.  These  remarka  bring  into  view  the  sec- 
ond interrogatory  propounded:  What  effect 
did  the  suit  brouglit  in  the  circuit  court  to 

itest  the  will  have  upon  the  jurisdiction 
of  the  probale  court!  Upon  that  point  we 
have  had  several  decisions;  the  first,  Dickey 

Ualecki,  6  Mo.     177,    34  Am.    Dec    130. 


remeilj  br  appeal  on  account  of  InadequscT  of 
the  allowance,  bat  certiorari  should  be  awarded 
to  review  the  proceeding,  Aboe;  v.  Clark,  87 
Iowa,  727,  SS  N.  W.  6. 

In  Stats  e>  rel.  Murray  v.  Lassrus,  8S  La. 
Add.  578,  it  was  decided  Ihat  the  njotrol  and 
general  wipcrTlalon  granted  the  supreme  court 
b7  article  80  of  the  Coastltutlon  should  onl^  bs 
expressed  through  the  medlam  of  the  stated 
writs:  and  that  the  supreme  court  night  Issue 
■Sid  writs  In  both  appealable  and  unappeal- 
able cases.  In  that  ease  a  mandaniuB  was  sp- 
plled  for  to  compel  the  district  Judge  to  grant 
an  iDjunplion.  It  was  suted  that  In  such  a 
cane  as  appeal  Ilea,  but  that  even  a  suspeDilte 
appeal  will  not  operate  as  an  Injunction  would. 
All  [hat  was  said  In  regard  to  the  duty  ot  the 
court  to  Issue  the  writ  of  maadamus  bjr  reason 
of  the  Inadequacy  ot  appeal  Is  equally  applica- 
ble to  certiorari. 

Where  tbe  district  conrt  had  granted  an  in- 
junction, aed  thereafter  dissolved  the  same  ea 
tiarte,  Che  niprvine  court  awarded  a  cerllorart 
and  set  aalde  the  order  dissolving  the  InJunC' 
tlon.  State  n  reL  Van  Halen  t.  Uonroe,  BO 
La.  Ann.  C42.  33  Bo.  SOS,  Citing  State  «>  ral. 
Moore  v.  Tweoty-Becond  Judicial  Olst.  Judge, 
S7  La.  Ann.  US.  In  which  case  It  was  decided 
that  an  order  Alssolvlng  an  IniuDcUon  was  ap- 
pealable. 
£0  L.  R.  A. 


In  a  Matatory  proceeding  to  coDdemn  land 
nnder  a  township-drain  law.  which  reqnircd 
that  the  venire  to  pumnion  the  jury  to  decide 
upon  the  neceasltjr  of  taking  the  property  and 
tha  compensation  should  describe  the  property. 
and  the  venire  only  gave  the  line  ot  the  dltdw 
and  not  the  dimensions  of  It.  the  supreme  canrt 
awarded  a  certiorari  to  tbe  drain  commlaaloB- 
er,  and  quashed  tbe  pFDceedlnga.  It  was  ob- 
jected that  the  relators  migbt  have  appealed: 
bat  tbe  court  held  that  the  remedy  by  appeal 
would  not  have  been  adequate  Id  that  cssa 
Rroop  V.  ITorman.  31  Mich.  144. 

In  Danlap  v.  Toledo.  A.  A.  *  G.  T.  R.  Co.  M 
Mich.  190,  9  X.  W.  249,  It  was  objected  In  tb« 
argument  tbat  certiorari  was  an  Improper  rem- 
edy, and  that  resort  could  have  been  had  to  an 
appeal.  The  court  said;  "While  It  Is  tnN 
that  certiorari  should  not  be  fsvored  where  any 
other  remedy  la  adequate,  yet  It  will  ondonU- 
edly  lie  for  want  of  Jurisdiction." 

In  Nevada  tbe  writ  of  certiorari  Is  declared 
to  be  "proper  In  all  cases  where  an  Interior 
tribunal  exercising  Judicial  functions  has  ei< 
ceeded  Its  Jorlsdlctlon  and  there  Is  no  appeal 
or  other  plain,  speedy,  and  adeqaate  remedy.' 
Under  tbis  scstute  a  certiorari  will  lie.  even  In 
a  case  where  an  appeal  Is  given.  If  the  latter 
be  Ineffectual  aa  a  remedy.  Panl  v.  A 
INev.  SX 
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-wliertriii  It  was  ruled  that  when  a  contest 
about  a  win  Wft8  instituted  in  the  circuit 
-court,  the  juriadiction  of  such  court  was  not 
-ori^nal,  but  derivative,  and  the  reault  of 
tbe  suit  thus  brought  was  to  trausfer  the 
subject- matter  from  tbe  probate  court  to  the 
<»rcuit  court  for  adjudication  in  the  latter, 
AS  if  on  appeal.  To  the  aame  point,  see 
Benoitt  v.  Murrin,  48  Mo.  48 ;  Tapiey  v.  ilc- 
Pike,  50  Mo.  689;  Bvghea  v.  BurrUs,  S5  Mo. 
-fl60.  This  being  the  case,  the  probate  court 
indubitably  lost  jurisdiction  over  tbe  cause, 
*nd  therefore  had,  at  the  time  it  assumed  to 
«L«t,  DO  power  to  revoke  the  letters  granted 
to  the  provisional  administrator.  But  it 
had  no  jurisdiction  tc  do  this  for  the  equally 
~eogent  reason  that  the  jurisdiction  of  the  cir- 
«uit  court,  so  far  aa  touched  the  validity  of 
the  will,  being  no4:  original,  but  derivative, 
'its  attitude  towarde  tbe  probate  court  was 
"that  of  an  appellate  court,  and  consequently 
the  reault  of  the  will  contest  in  the  circuit 
-court  could  not  reach  the  probate  court  ez- 
-ceipt  through  tbe  certificate  of  the  former  ta 
"the  latter  court.  No  such  certificate  appears 
in  the  record.  The  fact  that  a  transcript  of 
what  had  been  done  in  the  circuit  court  was 
flted  in  the  probate  court  does  not  help  the 
matter;  the  result  should  have  been  officially 
certified  to  the  probate  court.  This  view  is 
also  tjJcEn  in  Robinton't  Eatate,  S  W.  N.  C. 
28;  Scbouler,  Exrs.  2d  ed.  9  150. 

3.  The  third  question  aforesaid  remains  to 
be  answered:  What  effect  upon  the  juris- 
-diction  of  the  probate  court  did  the  appeal 
'have  which  was  taken  from  the  circuit  court 
to  this  courtl  In  order  to  fully  understand 
"the  subject-matter  Involved  in  this  question, 
dt  ii  well  enough  for  a  moment  to  become 
statutorily  reminiscenL  Section  10  of  the 
Statutes  of  1825  (p.  792),  which  oorresponds 
vith  S  8888,  supra,  diffen,  however,  from 
iliat  section  in  this:  that  after  tbe  word 
'"BnaJ"  occurred  the  words  "as  t^  the  facta." 
TThese  words  were  eliminated  at  or  before  the 


revision  of  1835.  See  Id.  p.  SIS,  I  17.  But, 
under  the  impression  that  j  10  aforesaid  was 
Htill  the  same,  it  was  declared  in  Diokey  v. 
Ualeohi,  0  Mo.'I77,  34  Am.  Dec.  130,  a  case 
decided  in  1839,  concerning  matters  occur- 
rjne  in  1830,  that  this  court  in  actions  in 
such  cases  could  not  "inquire  into  the  suffl- 
ciencj  of  the  evidence  to  sustain  the  verdict 
of  the  jury,"  though  they  might  inquire  into 
the  admission  of  ''illegal  testimony."  Since 
then,  however,  this  court  has  made  the  same 
ruling  aa  to  the  verdict  of  a  jury  in  will 
contests  as  that  in  ordinary  trials,  to  wit, 
that  such  a  trial  is  an  action  at  law,  and 
that  this  court  would  not  reverse  the  judg- 
ment because  tht  jury  found  against  the 
weight  of  the  evidence.  Yoang  v.  Riden- 
baugh,  07  Mo.  574.  And  in  Appleby  T. 
Brock,  76  Mo.  314,  a  similar  ruling  was 
made,  and  also  it  was  ruled  in  that  caae  that 
this  court  would  examine  the  record  to  sea 
if  there  is  any  testimony  to  support  the  find- 
ing'. Of  like  efTect  is  McFadin  v.  Catron, 
138  Mo.  loo.  cit.  227,  38  S.  W.  032,  39  B.  W. 
771.  The  amendment  of  tbe  statute  of  1B2S 
in  the  particular  mentioned,  as  well  aa  the 
rulings  just  quoted,  have  thus  placed  a  will 
contest  on  the  same  plane  as  the  trial  of  any 
other  civil  action,  for  we  have  ruled  in  many 
cases  of  ordinary  trials  that,  while  we  will 
not  weigh  tbe  evidence  in  law  cases,  yet  that 
we  will  interfere  when  there  is  no  evidence 
whereon  to  base  tbe  verdict,  although  no  in- 
structions are  asked,  Burtt  v.  Leaven- 
worth, 11  Mo.  029;  Robiina  v.  Phillipa,  08 
Mo.  100;  Pipkin  v.  Alten,  24  Mo.  620;  Bey- 
neman  v.  Qarneau,  33  Mo.  565 ;  Jforris  v. 
Barnes,  36  Mo.  412;  McEvoy  v.  Lane,  9  Mo. 
48;  Wilson  v.  Albert,  89  Mo.,  loc.  oit.  544, 
1  8.  W.  209;  Baker  v.  Stonebraker,  36  Mo. 
338;  Whitsett  v.  RatMOtn,  79  Mo.  258.  Be- 
sides, the  statute  in  relation  to  will  conteata 
is  *»  pari  materia  with  the  statute  govern- 
ing ordinary  trials  in  the  circuit  courts;  and 
ordinary  appeats  in  that  court  are  likewise 


Where  ■  special  statata  autharfzing  prlvaCs 
-{lartlea  lo  erect  a  dam,  etc.,  prorMed  that  In 
case  of  dissatisfaction  an  appeal  might  t>e 
taken  from  Che  en mmlssi oners  appointed  b;  the 
-act  to  tbs  eomralulon«rs  at  appeal  ot  certain 
towns  who  were  o^slltatEKl  a  court  of  appeal 
-to  take  cognlaance  ot  such  appllcatloD,  It  was 
tield  that  tbli  did  uoC  prevent  a  certiorari  from 
iBBUtug  to  review  tbe  action  of  tbe  commission- 
CT«  appointed  nnder  tbe  act.  Kings  I  and  T. 
-Gould,  0  N.  J.  L.  ISl. 

A  eertlurarl  lies  In  all  cases  anlen  taken 
away  Ij  the  express  words  of  ■  statute ;  ajid 
not  onlr  wbere  there  li  another  remed;,  but 
■vrea  wbere  an  appeal  Is  given  an  the  merits- 
New  Jersey  R.  *  Transp.  Co.  *.  Bujdam,  17  N. 
J.  L.  2S ;  Kingiiand  v.  aould.  6  N.  J.  L.  161. 

A  stalutori'  provlsloo  prohibited  writs  of  cer- 
tiorari (pncn  the  common  pleas  to  courti  of 
Justices  of  the  peace,  and  wrlta  of  error  from 
tbe  common  picas  to  tbe  supreme  court.  Tbere- 
afler  another  statute  was  enacted  antborlslag 
-a  Jnitice  of  tbe  peace  to  issue  what  la  deslg- 


lated  li 


Ibis 


cutlon 


■atnlibee  proceedlnga.     Dt  a  Mellon  of  tbi 
tar  act  an  appeal  on  tbe  merits  from  the  aeci- 
MlOD  oi  tbe  Justice  of  tbe  pesce  was  especlallT 

-(tvHi  1  but  the  act  contained  no  restriction. 
•Ithsr  sxpressl;  oc  b;  Implication,  upon  tbs 
Tigbt  of  tbe  siipTeins  court  or  tbs  common  ptsaa 

40L.K.  A. 


to  review  tbe  proceedings  by  ci 
beld  Ibat,  notwlthataDitlag  the  CTpress  provi- 
sion In  tbe  act  tor  an  appeal,  certiorari  would 
lie  to  dismiss  snd  set  aside  the  proceedings  ol 
tbe  JuatlL'e  of  tbe  peace  for  want  ol  Jurisdic- 
tion. Strouse  v.  Lawrence,  160  Pa.  121,  2S 
Atl.  930. 

Wbere  a  statoCe  conferred  appeal  In  ceclalu 
cases,  and  provided  that  where  tbe  Justii^e  bad 
Jurisdiction  no  Judjtmeat  thereafter  rendered 
In  any  court  far  the  trial  of  similar  causes 
from  wblcb  an  appeal  was  given  to  tbe  court  of 
common  pleas  bj  the  set  should  be  removed 
Into  tbe  supreme  court  or  circuit  court  bf  cer- 
tiorari or  otherwise,  tor  tbe  correction  ot  an; 
supposed  error  therein,  but  the  party  thinking 
blEcaeif  aggrieved  should  bave  relief  upon  ap- 
peal only,  and  that  both  a*  to  matter  ot  law 
and  matter  of  fact.  It  was  beld  Cbat  tbe  remedy 
by  certiorari  could  not  be  taken  away  without 
some  clear,  legislative  eaactment  to  that  effect. 
Bitter  V.  KuQkle.  30  N.  J.  L.  2SS ;  State  v. 
Palklnburge,  18  N.  J.  L.  820.  To  same  effect, 
see  State.  Van  Torst.  Prosecutor,  v.  Qualte, 
23  N.  J.  L.  SB. 

The  above  case  of  Bitter  t.  Knukle  Is  slso  of 
value  tor  Its  deOoltlon  of  "Jurisdiction"  on  page 
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oases.  These  aUtutes 
*re  to  be  construed  together  aa  one  act,  guid 
made  to  harmonize  as  lax  aa  possible.  Suth- 
erland, SUt.  Constr.  Et  2S3,  23B.  "A  stat- 
ute must  be  oonBtrued  with  reference  to  tlie 
whole  system  of  which  it  forma  &  psrt. 
And  statutes  upon  cognate  subjects  may  be 
referred  to,  though  not  strictly  >n  pari  mate- 
ria. There  being  a  general  statute  regulat- 
ing the  execution  of  willa,  which  did  not  re- 
quire subscribing  witneaacs,  a  new  statute 
was  passed,  providing  for  the  testamentary 
disposition  of  the  property  of  In&rried 
women.  It  required  that  such  a  will 
should  be  executed  in  the  presence  of  two 
witnesses.  The  two  acts  vere  construed  to- 
gether. A  married  woman's  will  had  to  be 
executed  according  to  the  general  law,  ex- 
cept in  the  particular  r^ulated  by  the  later 
act  in  respect  to  witnesses.  .  .  .  Though 
a  new  statute  fireecribing  the  steps  for  tak- 
ing an  appeal  is  general,  and  malces  no  ex- 
ceptions, it  will  be  construed  with  any  ex- 
isting law  covering  the  same  subject,  and 
containing  an  exceptioD,  for  obvious  reasons, 
in  favor  of  parties  who  are  such  in  s  repre- 
sentative capacity.  ...  A  statute  au- 
thorizing the  revival  of  actions  by  or  against 
the  representative  or  successor  in  interest  of 
the  party  deceased  is  in  pari  materia  with 
other  statutes  providing  for  the  appointment 
of  executors  and  administrators,  ajid  also 
those  pointing  out  how  foreign  representa- 
tives ma;  acquire  the  right  to  prosecute  ac- 
tions. A  statute  relating  to  homestead  and 
exemptions  for  a  family  of  minor  children 
was  held  in  pari  maleria  with  laws  allowing 
dower  to  the  widow  and  minor  children.  A 
statute  in  relation  to  attachments  against; 
steamboats  and  other  water  craft  is  in  pari 
ffloteria  with  the  general  attachment  law, 
and  they  should  be  construed  together." 
Id.,  i  284.  The  general  provision  allowing 
appeals  allows  tiiem  to  be  with  or  without 

to  appoint  election  Judcas,  and  ta  otherwise 
provide  for  an  election  In  certain  unorsanlicd 
coiintlea  It  was  held  that  neither  b  writ  ol 
error,  nor  an  appeal,  furnlahed  a  plain  remedj, 
and  the  writ  of  perTlorsrl  was  awardeiJ,  Stale 
ef  rtl.  DoUard  t.  Hughes  Count;  Comra  1  S.  D. 
202,  10  L.  K.  A.  DBS.  48  N.  W.  IIZT. 

Where  s  part;,  aggrieved  b;  tlie  action  of 
the  trustees  of  a  sdiooi  district  lu  apportion- 
ing a  tax,  has  a  remedy  by  appeal  to  the  super- 
intendent of  coDimon  schools,  or  by  suing  out 

from  the  supreme  court  Co  the  trustees  to  bring 
up  and  correct  tbe  erroneous  proceeding,  where 
the  powers  of  the  superintendent  are  Inadequate 
to  give  the  relief  to  whicb  the  party  Is  entitled. 
EaatoH  V.  Calendar,  11  Wend.  90. 

Where  a  Justice  ot  the  supreme  court  bad 
dlschai^ed  s  person  upon  a  writ  <rt  habeas  cor- 
pus from  Imprlsonmeat  under  the  commitment 
made  bj  one  ol  the  Justices  of  the  maritime 
conrt.  pursuant  to  the  provisions  of  the  act  to 
abolish  imprisonment  lor  debt ;  and  a  writ  of 
certlotarl  was  Issued  to  review  Che  discbarge, 
— It  was  objected  that  the  writ  of  certiorari 
was  Improper  because  there  was  a  remed;  by 

The  supreme  court  held  that  the  allow- 
ance of  the  writ  waa  dlecrecloDaiT,  and.  while 
the  general  mis  was  aa  claimed,  that  the  wilt 
CO  L.  R.  A. 


bond.  The  statute,  under  the  head  of 
"Wills,"  mentions  no  bond  to  be  given,  and 
very  properly  so.  The  proceeding  in  the  cir- 
cuit court  is  wholly  a  proceeding  in  rem,  tl>» 
result  of  which  is  to  dertermine  the  statu* 
of  the  paper  writine  offered  in  evidence, — 
whether  it  be  the  wiH  of  the  testator  or  not. 
Benoist  v.  ifurrin,  48  Mo.  4B;  ifarri*  T. 
Hays,  S3  Mo.  90;  1  Woerner,  Americaa 
Law  of  Administration,  £d  ed.  f  500; 
Brown,  Jurisdiction  of  Courts,  i  64 ;  McMa- 
hon  V.  McMahon,  100  Mo.  97,  13  S.  W.  206. 
This  being  the  sole  issue  joined  in  the  cir- 
cuit court,  it  is  extremely  difficult  to  see,  if 
a  boad  were  required  on  appea),  how  it  could 
be  framed,  and  what  would  be  its  conditions. 
If  the  appeal  be  taken  by  the  administrator 
pendente  lite,  a  bond  given  by  him  certainly 
could  not  relate  to  the  estate,  because  that  is- 
not  involved  in  controversy  in  the  circuit 
court;  and,  if  given  to  perform  the  judgment 
of  this  court,  that  would  be  wholly  unneeea- 
sary,  as  being  already  oovered  by  the  bond 
previously  given  in  the  probata  court.  And 
upon  an  issue  devisavit  eel  non  certainlf 
there  would  be  nothing  to  restore  to  the  ad- 
verse party  in  the  event  of  the  appellant  be- 
ing unsuccessful  in  this  court.  The  aole  rea- 
son for  giving  a  supersedeas  bond  is  there- 
fore lacking,  and  aoubtless  therefore  th* 
statute  in  relation  to  such  contests  does  not 
require  a  bond  to  be  given.  For  these  rea- 
sons we  hold  that  no  occasion  existed  to  give 
JKind  in  the  circuit  court,  and  that  the  appeal 
transferred  the  cause  to  this  court,  so  far  a» 
concerns  the  validity  of  the  contested  will. 

Different  provisions  exist  in  the  several 
states  of  this  Union  in  relation  to  the  forum 
of  the  contest  over  a  will.  In  New  Jersey 
and  some  other  states  the  probate,  in  com- 
mon form,  in  the  probate  court,  may  be  COB- 
tested  in  solemn  form  in  the  same  tribunal; 
while  in  Pennsylvania  and  other  jurisdic- 
tions the  ea  parte  or  common  form  probata 
may  be  contested  by  action  in  a  court  of  law. 

will  not.  In  the  exercise  of  judicial  diBcrtllim. 
ordlnarllj  be  granted  where  there  is  a  remedy 
by  appeal,  yet  Its  allowance  Is  not  absolutely 
Inhibited  in  such  a  ease.  People  em  rel.  Lowoi- 
bein  T.  Donohue,  IS  Hun.  418, 

Under  N.  T.  Lawe  18S9.  chap.  463.  whick 
provldea  tbac  (be  comptroller  mdj  revlae  an 
assessmeat  made  by  him.  and  that  certiorari 
win  lie  to  review  the  action  of  the  comptroller 
on  an  application  for  sacb  rerlalon.  certiorari 
will  lie  Id  such  caae,  though  N.  T.  Laws  IBSl. 
cbap.  361,  provldea  that  an  appeal  may  be 
taken  from  the  valuation  aiade  by  the  comptrol- 
ler to  a  board  consisting  of  certain  atate  oll- 
cera,  and  Code  Civ.  Froc.  |  2122.  provides  that 
"certiorari  cannot  be  Issued  where  the  deler- 
mtuBtlon  can  be  adeqoately  reviewed  by  an  ap- 
peal to  a  court  or  to  some  other  body  of  olDcen. 
People  ec  rel.  American  Contracting  &  Dredging 
Co.-T.  Wemple,  60  Hun,  326,  14  N.  T.  Snpp. 
850. 

^Vhere  it  Is  manifest  that  ttiere  has  been  a 
denial  of  valuable  and  absolute  rigbta  whict 
the  law  guarantees  to  the  creditors  of  an  in- 
■olvent  estate,  among  which  were  a  statutory 
right  to  hare  an  account  rendered  by  the  as- 
BlEuee  In  aubBtantlal  conformity  with  the 
and  ilBo  a  atatntory  rigbt 


1900. 
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1  Wocmer,  American  Law  of  Adminiatra- 
tion,  2d  ed.  4flB-470.  In  iuch  cases  in  the 
■tate  of  Pennsylvania  the  register  isBues  a 
piecept  to  the  commoD  pleas  court,  where 
tbe  validity  of  tlie  mil  it  tried  on  a  feigned 
issue.  Cauffman  v.  Long,  82  Pa.  72.  This 
case  arose  in  that  state.  A  will  was  offered 
bv  the  executors.  The: 
e  fifed,  and  a  request  for 
by  a  nephew  of  the  testator.  Letters  pen- 
dente lite  were  then  granted  to  the  Fidelity 
Company,  and,  on  the  issue  being  tried  in 
the  common  pleas,  it  was  found  in  favor  of 
plaintitTs,  the  executors,  whereupon  the  con- 
teetor  brought  error  but  gave  no  ball  in  er- 
ror. Upon  this  the  plaintitTs  appeared  be- 
fore the  orphans'  court,  and  moved  it  for  a 
revocation  of  the  letters  pendente,  and  for 
grant  of  letters  testamentary  to  tjiem;  but 
that  court  declined  to  revoke  the  letters, 
holding  that,  the  contestor  having  brought 
error  to  the  supreme  court,  this  prevented 
the  orphans'  court  from  talcing  any  further 
(»>gnizance  of  the  matter  until  the  final  dis- 
position of  the  writ  of  error ;  and  this,  too, 
although  the  contesting  plaintiffs  in  error 
bad  given  no  recognizance  as  required  by  act 
of  assembly.  Robinaon'»  Estate,  3  W.  N.  C. 
28.  In  another  application  of  a  similar  na- 
ture, made  in  the  same  Btat«,  it  was  ruled 
that,  "the  writ  of  error  being  still  undis- 
posed of"  constituted  on  "insuperable  obsta- 
cle" to  the  petitioners  obtaining  an  order  re- 
voking letters  pendente,  and  that  such  an 
order,  "if  granted,  would  be,  in  effect,  to  de- 
cide the  controversy  between  the  parties  in 
advance  of  a  hearing  by  ttie  supreme  court." 
Re  Robinson'a  Estate,  34  Phila.  Leg.  Int. 
169.  In  England  it  was  ruled  that  an  ap- 
peal taken  after  a  verdict  against  the  will 
operated  as  an  extension  of  the  suit.  Taylor 
V.  Taylor,  L.  R.  6  Prob.  Div.  29.  And  in 
Macktin  v.  AlUmberg.  100  Mo.  337,  13  S.  W. 
350,  it  is  said  that  an  appeal  is  a  continua- 
tion of    the  suit.     In    New    Jersey  the  or- 

nesses  prior  Co  Che  final  adjudication  and  *p- 
proTil  of  such  account,  all  of  which  had  ' 
ilenled    by  order  at  [be  circuit  court  duly 
tered,  from  which  order  aa  appeal  to  the 
preme  court  la;.  It  was  held  that  In  auch  a 
It  appeared  that  appeal  waa  not  an  sdeQuate 
remed;.   end   that   certiorari   to  bring  up   the 
proceedings  for  review,  and  mandniDUa  to  ca" 
pel  the  circuit  court  to  revoke  Its  order  and  i 
ter   the  proper  onea,   would   lie.     State  tx  i 
Founb   Nat.   Bank  v.  Jobsson,  lOB  Wis.  5: 
78  N.  W,  1081. 

The  respondent  obtained  a  Judsmeat  agalast 
the  petitioner  In  the  countj  court  tor  the  rea- 
tltntion  of  land  described  In  the  Judgment ; 
which,  on  appeal  to  the  district  coart,  was  aC- 
Ormed.  On  appeal  to  the  aupreme  court,  tlia 
Judgments  were  reversed,  and  the  cause  re- 
manded to  the  district  court  lor  farther  pro- 
caedln^.  After  the  remittitur  was  filed  la  the 
district  court  the  count;  court  Issued  a  pei- 
emptorj  mandamua  comniandlDB  its  clerk  to  Is- 
sue a  writ  ot  restitution  pursuant  to  the  orig- 
inal Judgment.  A  certiorari  was  Issued  by  the 
supreme  court  to  remove  the  proceedings  and 
to  review  them.  The  respondent  moved  to  dls- 
mlaa  the  writ,  bl*  flrst  ground  being  that  there 
was  an  sdequete  remedy  by  appeal.  The  court 
denied  the  nratlon,  holding  tbat  the  writ  waa 
60L.R.  A. 
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phans*  court,  because  of  a  contest  over  a  will, 
appointed  a  temporary  administrator,  and 
afterwards  admitted  the  will  to  probate,  and 
the  executors  qualified  accordingly.  From 
this  decree  appeal  was  taken  to  the  preroga- 
tive court.  Upon  this  a  petition  was  pre- 
sented to  tbe  ordinary,  asking  that  the  ad- 
ministrator pendente  lite  appointed  by  the 
orphans'  court  miglit  continue  to  act  as  such, 
and  on  the  coming  in  of  this  petition  it  was 
insisted  that  the  term  of  office  of  the  provi' 
sionat  administrator  expired  when  the  execu- 
tors qualified;  but  the  ordinary  ruled  other- 
wise, holding  that  the  effect  of  the  appeal 
was  to  suspend  the  operation  of  the  decree 
appealed  from,  and  that,  therefore,  the  ex- 
ecutors had  no  power  to  act,  and  that  the  ex- 
ercise of  their  functions  waa  wholly  sus- 
pended until  the  appeal  should  have  been  de- 
termined, and  that,  though  the  functions  of 
administrator  pendente  (iie  were  suspended 
while  the  decree  stood  unappealed  from,  yet 
the  appeal  revived  his  powers;  and,  further, 
that  the  effect  of  the  appeal  was  to  continue 
the  appointee  of  the  orphans'  court  in  office 
and  continue  his  functions  accordingly,  until 
the  determination  of  the  appeal.  Brown  v. 
Ryder,  42  N.  J.  Eq.  366,  7  Atl.  508.  There 
was  no  hint  or  intimation  in  the  case  just 
cited  that  any  supersedeas  bond  had  been 
given,  or  that  any  was  necessary.  See  also 
2  Woerner,  American  Law  of  Administra- 
tion, 1203.  So,  also,  in  Gresham  v.  Pyron, 
17  Ga.  263,  a  ruling  simitar  to  the  one  just 
cited  was  made.  In  that  case  Pyron,  claim- 
ing to  be  a  creditor  of  Stroman,  deceased, 
obtained  temporary  letters  of  ad  ministration 
on  bis  estate.  Pyron  and  Mitchell  (tbe  lat- 
ter also  a  creditor)  both  advertised  for  per- 
manent letters.  On  the  hearing  the  ordi- 
nary granted  the  letters  to  Mitchell,  and  re. 
voiced  the  temporary  letters  to  Pyron,  as 
having  expired  by  their  own  limitation ;  Py- 
ron making  no  objection  thereto  within  four 
days.     From  the  grant  of  permanent  letters 

properly  Issued.  Clary  v.  Hoaglind  (1S3S)  S 
Cal.  478. 

This  case  waa  afternvrd  broushi  Into  tbe 
supreme  court  on  a  rehearing  granted  on  mo- 
tion ot  the  plaintiff,  apon  the  queetloo  wbetber 
the  former  Judgment  of  the  court  was  conclu- 
sive upon  tbe  parties,  loosmucb  as  tbe  supreme 
court  had  decided,  since  thla  case  waa  before 
It,  [hat  the  district  court  has  no  appellate  Jn- 
rlsdictlon,  and  the  appeal  In  [bis  case  was  orlg- 
tnally  brought  throogh  the  district  court  to  the 
supreme  court.  The  declsioa  before  rendered 
was  aOlrmed,  the  court  giving  tlare  dcclsti  a  a 
the  reason  and  necessity.  Clary  v.  Boagland 
{1»S6)  6  Cal.  USS.  r 


.  Where   the   remcdiet    a 


a  decided  t1 


r  the 
■nanumisalon  of  certain  slaves,  waa  contrary  to 
the  penal  laws  of  the  state,  and  absolutely 
void,  and  had  made  an  order  prohibiting  Its 
clerk  from  recording  the  writ,  a  cerllorarl  was 
awarded  by  the  ludBe  of  the  superior  covirt  to 
■et  aside  the  proceeding,  and  In  making  the 
decision  the  superior  court  held  tbat  the  cer- 
tiorari would  Issue  to  bring  up  a  decision  ot 
the  court  ol  ordinary,  notwithstanding  by  the 
law  ot  the  state  on  appeal  was  given  from  the 
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to  Mitchell,  Pjron  ftpfjealed.  The  Constitu- 
tion of  Oeorgia,  CT(ra.tinD;  the  oflSce  of  ordi- 
■nary,  empowers  that  ofhcer  to  "grant  tem- 
porary lett«ra  of  administration  to  hold  until 
permanent  letters  are  granted."  (The  ital- 
ics are  those  of  the  court.)  And  upon  thia 
state  of  facU  and  law  the  court  observed: 
"When,  therefore,  a  temporary  administra- 
tor is  appointed,  he  may  cetain  his  office  un- 
til the  appeal  from  grant  of  permanent  let- 
ters is  flnall;  tried  and  determined,  and 
these  letters  are  grant«d.  In  this  case,  Lew- 
is Pyron,  the  temporary  administrator, 
might  have  continued  (in  our  opinion)  to 
exercise  his  authority  until  the  appeal  was 
disposed  of.  If  he  had  not  acquiesced  in  the 
revocation  of  his  temporary  letters."  In  an- 
swer, then,  to  the  third  inquiry,  we  hold 
that,  in  consequence  of  the  result  of  the  will 
■contest  not  having  been  officially  certified 
down  from  the  circuit  court  to  the  probate 
court,  it  was  Impossible  for  the  latter  to  ac- 
quire any  jurisaiction  over  the  matter  ap- 
peajed  from,  to  vrit,  the  validity  of  the  willi 
and  that,  even  had  the  result  been  properly 
certified,  still  tfaa  probate  court  could  not 
have  acquired  jurisdiction,  by  reason  of  the 
fact  that  the  appeal  taken  from  the  circuit 
court  carried  the  matter  appealed  from  to 
this  court,  and  the  appeal  itself,  from  the 
very  nature  and  necessity  of  the  case,  carried 
its  own  supersedeas  along  with  it.  And,  an- 
swering further,  we  hold  that,  so  long  as  the 
appeal  lasts,  so  long  will  the  time  last  dur- 
ing which  the  contest  goes  on,  and  during 
which,  according  to  the  plain  words  of  the 
statute,  the  probate  court  could  not  revoke 
the  appointment  of  relator,  or,  what  is  tan- 
tamount thereto,  reinstate  the  executrix, 

4.  Having  proceeded  thus  far,  we  come 
down  to  the  question  of  the  remedy  em- 
ployed in  this  case.  Is  certiorari  the  prop- 
er remedy!  There  is  no  doubt  but  what  an 
appeal  vfould  lie  from  the  order  of  the  pro- 
bate court  reinstating  the  executrix  in  her 


former  position.  Rev.  Stat.  1800,  I  2TS. 
And  it  oas  been  broadly  stated  that  certio- 
rari cannot  issue  where  remedy  exists  by 
either  appeal  or  writ  of  error.  State  ea  reL 
Kantas  d  T.  Coal  R.  Co.  v.  Bkelton,  154  Ho. 
070,  Sd  S.  W.  1008.  In  Etafe  ex  ret.  Garth 
T.  aidtzler,  143  Mo.  2BT,  40  I^  R.  A.  280,  45 
8.  W,  24fi,  however,  where  an  appeal  might 
have  been  had  from  the  order  of  the  pro- 
bate court,  certiorari  was  awarded,  and  tbe 
cause  heard  and  disposed  of  in  this  court 
But  the  statement  that  certiorari  will  not 
issue  where  either  appeal  or  error  goes, 
though  frequently  met  with  in  test  writers 
and  m  some  reports,  is  neither  strictly  true 
nor  accurate.  There  are  marked  exceptions. 
Thus,  where  the  exigencies  of  the  case  are 
such  that  the  ordinary  methods  of  appeal  or 
error  may  not  prove  adequate  either  in  point 
of  promptness  or  completeness,  so  that  a  par- 
tial or  total  failure  of  justice  may  result, 
then  certiorari  may  issue.  Harris,  Certio- 
rari, J  S4.  The  rule  that  a^ipeal  or  writ  of 
error  existing  bars  certiorari  is  subjecttothe 
qualification  that  such  other  means  of  rt- 
drees,  in  order  to  form  a  bar,  should  be  ade- 
quate to  meet  the  necessities  of  the  case. 
Thus  the  right  of  appeal,  while  generally 
held  an  adequate  means  of  correcting  mere 
errors  committed  in  the  exercise  of  jurisdic- 
tion, may  prove  inadequate  to  redress  or  pre- 
vent a  wrong  done  in  the  absence  or  excess  of 
jurisdiction.  2  Spelling,  Extraordinary  Be- 
lief, gg  lOlS,  1S63;  Memphu  d  C.  R.  Co.  v. 
Brannum,  CO  Ala.  461,  11  Bo.  46S -.  State  e> 
rel.  Vaugkn  y.  Ashland,  71  Wis.  502,  37  N. 
W.  SOS;  Sea  t.  Standard  Hill,  4  Maule  h  8. 
378.  In  this  regard  certiorari  accomplishes 
in  effect  the  same  functions  as  does  a  court 
of  equity  where  it  interposes  because  the 
remedy  at  law  is  neither  adequate,  certain, 
nor  complete.  By  it,  if  the  inferior  court  is 
guilty  of  proceeding  in  the  absence  or  excea 
or  usurpation  of  jurisdiction,  then  thit 
court   may   be   kept  within    proper  bounds. 


s  bj 


Ibuaal  to  the  superior  court :  that  ths 
of  certiorari  Issues  as  well  al  canmaa  law 
Aat  Che  moile  prescribed  t>;  It 
RoMF  *.  Marlow  (I8«T)   B.  M. 


Cbarlt.   (Ga.)   [142. 

In  Williams  v.  Burchlnat,  3  Hsrr.  (Del.)  8S, 
the  court  said :  "The  remedj  by  appeal  Is 
cuuiulatlTc,  on  the  common-lsw  right  to  the 
cerliocHrl.  and  the  choice  of  one  Is  not  an 
nbandonmeat  of  the  other.  Doubtless  ther 
Dilxbt  t>e  enjoined  one  atter  the  other,  snd  the 
onl.v  reasoD  vihy  they  should  not  go  on  to- 
UPlher  Is  In  the  accumulation  ot  costs.  The 
,   therefore,   would,   on   it   aiqjearlnj   that 


ind    diseuntlnue 


a  both  remedli 

rhlch  he  would  proceed  In, 

oceedlDs    Bt    his 


This  wsi  said  In  denying  s  mollon  to  quash 
■  certiorari  because  Che  party  who  bad  pro- 
mred  the  writ  had  taken  an  appeal  whldi  was 
sJ)l  pending. 

A  cprttnrarl  Is  essentially  a  writ  of  error 
applle.ible  only  to  proceedings  not  according  to 
thp  commoa  Inw.  its  olDce  Is  similar,  and  It 
brings  up  only  the  records  of  Interior  jurlsdlc- 
tlans.     Harres  v.  Com.  33  rs.  41S. 

In  Cooke  T.  Belnbart,  1  Rawle.  SIT,  the  conrt 
held  that  certiorari  Is  a  wrIC  at  error  In  respect 
■ot  ererythlng  but  Com.  The  court  then  pro- 
.50  L.  R.  A. 


e.  Want  of  furUdiation. 

In  lUlnolB  In  eases  where  tbe  Interior  trlbo- 
nsl  has  exceeded  Its  Jurisdiction  certiorari  wilt 
issue,   notwItbsCandlng  the  remedy   by  appeal. 

There  are  two  clSHes  of  essei  in  which  a 
commou-law  certiorari  will  lie,  (1)  wbenever  II 
Is  shown  that  the  Interior  court  or  Jurladlctloa 
has  exceeded  its  jurlsdJetlan ;  (2)  wbenerer  It 
Is  shown  that  the  Inferior  court  or  Jurladlctlon 
has  proceeded  lllegBlly.  and  no  appeal  or  writ 
ot  error  will  lie.     Hyslop  v.  Finch.  09  111.  ITS. 

In  Wblte  V,  Wagar.  18S  111.  ISS,  60  L.  S.  A. 
80,  6T  N.  B,  66,  the  court  said :  "It  I*,  how- 
erer,  claimed  in  the  srgumeaC  that  appellee 
bad  the  right  to  appeal  trom  the  lodgment  at 
the  Justice,  and,  mm  tha  right  ot  appeal  existed, 
the  writ  of  certiorari  cannot  issue.  As  no  Judg. 
ment  wss  rendered  against  sppelles,  bli  right 
to  appeal  might  well  be  Ainbted^  Bat  we  shall 
not  stop  Co  consider  that  question,  as  this  court 
bss  held  in  numerous  cases  that  the  commou- 
law  writ  ot  certiorari  coay  be  awarded  to  all 
inferior  tribunals  sod  Jurisdictions  where  It  ap- 
pears that  they  hsva  exceeded  tbe  limits  ot 
their  JurlsdletlDD,  «r  In  cans  wbere  tbey  bars 
proceeded  Illegally  and  no  appeal  Is  allowed  or 


1900. 


State  m  ret,  Hauiltos  v,  Gcikotte. 
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State  ea  rel.  Waiker  t.  Dobaon,  135  Mo.,  Jao. 
eit.  IB,  38  S.  W.  238,  and  cues  cit«d.  And 
certiorari  is  a  iummHry  and  more  eSectiva 
remedy  for  judicial  excesses  than  writ  of  er- 
ror or  appeal.  2  Spelling,  Extraordinary  Re- 
lief, !  1890.  There  are  many  authorities 
which  hold  that  it  is  the  inadequacy,  and  not 
the  mere  absence,  of  all  other  le^  remedies, 
and  the  danger  of  a  failure  of  justice  with- 
out it,  that  must  usually  determine  the  pro- 
priety of  this  writ.  People  ea  rel.  La 
Gnuige  Tiep.  t.  State  Treasurer,  24  Mich. 
loo.  cit.  477;  Gushing  v.  Qay,  23  Me.  9;  Sop- 
leins  Y.  Fogler,  dO  Me.  266;  Bpofford  y. 
Bucktport  A  B.  R.  Co.  Oa  Me.  26;  Edgar  v. 
Oreer,  14  Iowa,  loo.  eit.  212;  California  P. 
R.  Co.  V.  Central  P.  R.  Co.  47  Cal.  628 ;  Peo- 
ple ex  rel.  Davis  v.  Bill,  53  N.  Y.  547 ;  Knapp 
V.  Heller,  32  Wis.  loo.  oit.  46S.  An  adequate 
remedy  ie  a  remedy  which  is  equaJly  benefi- 
cial, speedy,  and  sufficient;  not  merely  a 
remedy  which  at  some  time  in  the  future 
will  bring  about  a  revival  of  the  judgment  of 
the  lower  court  complained  of  in  the  cerUo- 
rari  proceeding,  but  a  remedy  which  will 
promptly  relieve  the  petitioner  from  the  in- 
jurious efTects  of  that  judgment,  and  the  acta 
«f  the  inferior  court  or  tribunal.  People  ea 
rel.  Second  Ave.  R.  Co.  t.  Public  Park  Comra. 
«6  How.  Pr.  293;  Kirbn  t.  i/evada  County 
Super.  Ct.  68  Cal.  606,  10  Pac.  119;  Baoe- 
meyer  t,  San  Franoisoo  City  d  County  Super. 
Ct.  84  Cal.  398,  10  L.  R.  A.  627,  24  Pac.  121 ; 
People  ea  rel.  Cumminga  v.  Head,  26  111, 
325;  King  v.  Severn  &  W.  R.  Co.  2  Barn.  & 
Aid.  646;  People  ea  rel.  Moulton  t.  Nbid 
York,  10  Wend.  395 ;  People  en  rel.  Seorelary 
■of  State  V.  State  Int.  Co.  IS  Mich.  396; 
yorlh  Alabama  Dexielopment  Co.  v.  Orman, 
18  C.  C.  A.  30S,  30  U.  S.  App.  646,  71  Fed. 
Kep.  764;  Uemphis  d  0.  R.  Co.  v.  Brannum, 
«6  A!a.  461,  II  So.  468;  Union  B.  B.  Co.  t. 
Buffalo,  82  N.  Y.  351 ;  State  ea  rel.  EUU  v. 
Elkin,  130  Mo.  90,  30  S.  W.  333,  31  S.  W. 
1037 ;  Stale  ett  rel.    Cozier    v.  Rost,  49  La. 


Ann.  1454, 22  So.  421 ;  State  ea  rel.  St.  Louia 
i  K.  R.  Co.  V.  Eirzel,  137  Mo.  447,  37  S.  W. 
921,  38  S.  W.  961;  fitote  em  rel.  MoCaffery 
V.  Aloe,  1S2  Mo.  466,  47  L.  R.  A.  3B3,  54  S. 
W.  494;  and  many  other  authorities.  And 
it  hag  often  been  decided  by  numerous  and 
respectable  authorities  that  the  diatiretion- 
ary  stage  has  passed  when  the  writ  has  is- 
sued, and  the  record  of  the  inferior  court,  in 
response  thereto,  has  been  certified;  that  it 
ia  Uien  the  duty  of  the  court  to  hear  and  de- 
termine the  cause.  En  parte  Weelon,  II 
Mass.  417;  Eorrit  T.  Barber,  129  U.  S.  loo. 
oil.  3B9,  32  L.  ed.  699,  9  Sup.  Ct  Rep.  314; 
People  ea  rel.  Citizen^  Qaslight  Co.  t. 
Brooklyn  Bd.  of  Atseiaors,  39  N.  Y.  81 ;  Peo- 
ple ea  rel.  Smith  v.  Department  of  Fire  A 
Bldg.  Oomrs.  103  N.  Y.  370,  S  N.  E.  730; 
Farmington  River  Water  Power  Co.  v.  Berk- 
shire County  Comri.  112  Mass.  loe.  oit.  212; 
London  t.  Coa,  L.  R.  2  H.  L,  239,  loo.  oit. 
280;  West  River  Bridge  Co.  v.  Dim,  16  Vt. 
446;  Trainer  T.  Porter,  45  Mo.  338;  2  Spell- 
ing, Extraordinary  Relief,  J  1907;  Ciisking 
T.  Qay,  23  Me.  9.  In  this  case,  the  record 
being  properly  certified,  the  time  for  judicial 
discretion  which  we  might  have  exercised  in 
refusing  the  writ  has  now  passed,  and,  in 
the  performance  of  our  duty,  and  in  the  ex- 
ercise of  our  constitutional  control  over  the 
inferior  tribunals  of  this  state,  and  finding 
from  inspection  of  the  record  that  the  pro- 
bate court  acted  beyond  and  outside  its  ju- 
risdiction in  making  the  order  reinstating 
the  executrix  while  the  appeal  was  still 
pending,  we  pront  the  motion  Co  quash  that 


MualuUl.  J.,  o 


Qutt,  Cb.  J.,  and  BuTBeu,  J.,  concur, 
except  aa  to  so  much  of  paragraph  4  as  holds 
that  by  the  granting  of  the  writ  "the  discre* 
tionary  stage"  has  passed.     Brkse,  J.,  con- 


«ther  mode  provided  toi  n■rlt^r^B%  their  pro- 
ceediiiBi ;"  citing  People  em  reL  Iioomli  v.  Wil- 
kinson. 13  III.  600:  DoollCtlc  T.  Galena  &  C. 
'Dnlon  R.  Co.  14  111.  BSl:  Bmllh  t.  HlghwaTs 
Comn.  ino  III.  SBO,  88  N.  B.  BST ;  Hyslop  v. 
Finch,  SO  III.  171 ;  quotlni  and  adoptlnc  the 
role  laid  down  hi  the  last  cose. 

Wlifre  It  appeared  that  the  ]natlce  acted 
-wltboDt  Jurlsdlctloo  the  remedies  bj  appeal  and 
■tijr  certiorari  w«r«  concnrrent,  and  the  paitj 
thlnklQB  himoelf  atncrleTed  mli:bt  have  reconrae 
to  either  at  his  option.  Bitter  v.  Ktinkte.  39 
N.  J.  L.  2S0.  To  the  Mme  effect,  auta,  Bill. 
man,  Proiecator,  t.  Btanser,  49  S.  1.  L.  192, 
■«  Atl.  434;  Barclay  T.  UrabstoD,  4S  N.  J.  U 
428.  9  All.  Tee :  Whealer  &  W.  Mis.  Co.  T.  Car- 
tf ,  SS  N.  J.  L.  S36,  31  Atl.  861 ;  State,  Illlng- 
worth,  ProsscQtor,  v.  Bleb,  58  N.  J.  U  BOT,  B4 
Atl.  7B7. 

Where  a  beard  of  mpervlsora  bad  eierdaed 
powers  not  within  Its  jurisdiction  the  inprem* 
-ronrt  held,  upon  certiorari  overrallni  the  ot>- 
Jeetloo  that  the  remed;  should  bave  bpcn  b7  ap- 
peal, that  it  voald  not  determlDe  whether  an 
appeal  would  lie  from  the  county  board  o( 
eqaoHsatlon  In  a  eas*  vltbln  Its  Jnrladlctlon ; 
"but  that  la  such  a  cose  there  Is  no  Talldltj  In 
the  Jndsmaut  rendered  by  the  traard,  for  the 
-Mason  that  the  sobject-mstter  was  beyond  Ita 

juriBdlctl<»  and  an  appeal  cannot ' "' 

^  L.  R.  A. 


BO  low^  6TS. 

d.  Where  appeal  <•  a  trial  de  nova. 

A  Justice  of  the  peace  had  lllesaliy  refused 
An  application  to  change  the  veaue,  and  tried 
and  eoUTlcted  the  relator  of  assault,  and  with- 
out authority  torfelled  ball  money.  On  cer- 
tiorari to  review  his  action  It  *ni  objected  that 
it  was  ooi  ttH  proper  remedy  to  review  the  pro- 
ceedlnsB  because  there  was  an  appeal  to  Che 
district  court.  The  aupreme  court  held  that, 
as  the  appeal  takea  the  case  Into  the  district 
court  (or  h  trial  da  novo,  which  would  not  aSord 
any  rellet  sgalust  the  action  ot  the  Justice  In 
retaining  the  case  after  demand  (or  change  at 
venue,  and  in  forfeiting  of  the  ball  money,  cer- 
tiorari should  be  awarded.  State  cm  ret. 
aielm  V.  Bvana  13  Uont.  23S.  SS  Pac  1010. 

Where  a  Justice  of  the  peace  eiceedi  hia  jn- 
rladlctlon  In  oettlng  aside  a  judgment  rendered 
upon  a  verdict,  and  rendcclog  another  Judg- 
DMmt  coDtraij  thereto,  such  action  is  revlew- 
abls  on  certiorari,  as  an  appeal  to  the  district 
court  would  not  afford  to  the  party  aggrieved 
an  adequate  remedy  in  that  It  would  require  a 
trial  of  the  case  de  novo.  In  which  no  review 
ot  the  action  of  til*  JiuUcs  couJd  bs  bod.     Btat* 


MiseocTU  SuPBEMa  CoDitT. 


Jdkx. 


Vslllaat,  J.,  dUBenLing: 

In  Eo  much  ol    the  foregoing   opiolon  as 

holds  that  in  such  case,  if  the  action  of  the 
probate  court  waa  contrary  to  law,  the  prop- 
er remedj  is  afforded  1>7  the  writ  of  certio- 
rari, I  concur,  but  from  the  propOBitiou  that 
an  appeal  without  bond  from  the  final  judg- 
ment of  the  circuit  court  establishing  a  will 
acts  as  a  supersedeas  of  the  judgment  I  dis- 
sent. The  whole  proceeding  relating  to  the 
probate  of  a  will  and  contesting  its  validity 
IS  statutory,  and  we  must,  therefore,  refer  to 
the  statute  for  a  solution  of  every  queBtion 
relating  to  that  subject  that  arises.  For 
this  reason  decisions  of  courts  in  other  juris- 
dictions are  of  Utile  service  to  us,  unless  the 
statutes  to  which  they  relate  are  like  our 
own.  In  SrWDn  v.  Ryder,  42  N.  J.  Eq.  366, 
7  Atl.  668,  to  which  we  are  referred,  it  is 
held  that  the  will  contest  continues  while  the 
appeal  is  jjending  and  the  office  of  tlie  spe- 
cial administrator  should  be  cimtinued  dur- 
ing that  period.  But  the  appeal  there  re- 
ferred to  was  that  allowed  by  the  statute  of 
that  state  from  the  orphans'  court  to  the  cir- 
cuit court,  where  the  trial  was  to  he  had  de 
novo;  and  the  English  authorities  cited  in 
that  decision  related  to  an  English  statute 
which  expressly  provided  that  the  appeal 
should  supersede  the  judgment  from  which 
it  was  taken.  Under  our  system  the  probate 
court  is  the  tribunal  to  which  a  will  must,  in 
the  Qrst  instance,  be  presented,  and  if,  as  is 
the  case  at  bar,  tJiat  court  admits  it  to  pro- 
bate, and  adjudges  it  to  be  the  will  it  pur- 
ports to  be,  that  judgment  is  final,  unless 
and  until  a  party  interested  institutes  a  suit 
in  the  circuit  court  to  contest  it.  But  when 
such  suit  is  instituted  the  elTcct  is  to  vacate 
the  action  of  the  probate  court,  so  far  as  re- 
lates to  the  establisliing  of  the  will,  and  to 
transfer  the  issue  of  devisaviC  vel  non  to  the 


circuit  court,  to  be  tried  anew  by  a  jary,  or 
by  the  eourt  if  jury  is  waived.  Lamb  v. 
Helm,  66  Ho.  420.  Our  statute  law  on  this 
subject  is  contained  in  three  sections,  cir. 
13,  8688,  8889,  Bev.  Stat.  1889.  Section  13 
is:  "If  the  validity  of  a  will  be  contested, 
.  .  .  letters  of  administration  shall  be 
granted  during  the  time  of  such  contest 
.  ,  ,  to  some  other  person  who  shall  take 
charge  of  the  property  and  administer  the 
same  according  to  law  under  the  direction  of 
the  court,  and  account  for  and  pay  and  de- 
liver all  the  money  and  property  of  the  es- 
tate to  the  executor  or  regular  administra- 
tor when  quaiiSed  to  act"  Section  8888  is: 
"If  any  person  interested  in  the  probate  of 
any  will  shall  appear  within  five  years  after 
the  probate,  •  ■  •  and  by  petition  to  the 
circuit  court  of  the  county  contest  the  valid- 
ity of  the  will,  ...  an  issue  shall  b« 
made  up,  whether  the  writing  produced  be 
the  will  of  the  testator  or  not,  which  shall  be 
tried  by  a  jury,  or  if  neither  party  requir* 
a  jury  by  tjie  court."  Section  S8S9  is: 
"The  verdict  of  the  jury  or  the  finding  and 
judgment  of  the  court  shall  be  final,  saving 
to  the  court  the  right  of  granting  a  new 
trial,  as  in  other  cases,  and  to  either  party 
an  appeal,  in  matters  of  law,  to  the  supreme 
court  or  to  the  St.  Louis  or  Kansas  City 
courts  of  appeal."  Thus  it  will  be  seen  that 
the  administrator  pendente  lite  was  to  be  ap- 
pointed, in  the  language  of  the  statute,  "dur- 
ing the  time  of  such  contest,"  and  the  ver- 
dict and  judgment  in  the  circuit  court  were 
to  "be  final,  saving  to  the  court  the  right  of 
granting  a  new  trial,  aa  in  other  cases,  and 
to  either  party  an  appeal  in  matters  of  law.'' 
If  the  lawmakers  had  understood  a  suit  in 
the  circuit  court  contesting  a  will  to  be  gov- 
erned by  the  Code  of  Civil  Procedure,  they 
would  not  have  enacted  1  6889  at  all,  because 
there  would  have  been  no  necessity  for  it. 
In  an  ordinary  civil  suit  the  judgment  on  the 
verdict  is  final      The  power  in  the  eourt  to 


«a  reL  Johnson  v.  Case.  14  Hoot.  S20,  3T  Pac 
9B. 

Where  a  certiorari  was  Issued  bj  the  circuit 
court  to  bring  up  for  review  tbe  acta  and  pro- 
ceedings of  the  common  council  of  a  city  la 
tajing  out  a  new  ■treet.  a  moHon  wsa  made  to 
dlsmlBS  tbe  writ  for  the  reason,  inter  alia, 
that  tbe  relator  bud  en  ample  remed;  br  ap- 
peal, and  bad  appealed  to  the  circuit  court, 
which  appeal  was  still  pendlsg.  The  circuit 
court  denied  the  motion,  and  suitalDed  the 
writ.  Th(!  supreme  court.  In  aOlnnlng  tbc  Jndg- 
aient  ot  the  circuit  court,  •aid:  "On  the  trial 
of  the  apiieal  la  tbe  circuit  eourt,  the  investl- 
gatlou  IS  eoafloed  or  restricted  to  tbe  question 
of  damages  and  beuents.  and  It  would  not  be 
proper  to  go  Into  an;  other  Inqnlrj,  Tbe  val- 
laity  or  Irrejularltj  of  tbe  proceedings  of  the 
common  couni.-Il  would  not  be  a  question  open 
on  the  appeal.  Pier  v.  Fund  du  Lac,  38  Wis. 
4T0.  It  la  tbcrelore  apparent  that  the  qnes- 
tlODS  neccsssrll;  arising  on  this  writ  CDCId  not 
be  considered  and  determined  on  the  trial  of 
that  lS3ue."  State  em  ret.  Flint  v.  Fond  da 
Lac.  42  Wis.  287. 

Tbe  Code  ot  Iowa,  |  19SB,  gives  the  writ  of 
certiorari  In  all  casea  where  an  Inferior  trlbu- 
nal.  board,  or  officer  eierclslng  Judicial  tunc- 
tlons  Is  alleged  to  have  exceeded  ita  proper  Ju- 
risdiction, or  la  otlierwls*  actlns  lll^lj, 
ML.R.  A. 


vhen.  In  tbe  jadgmeut  of  the  coart  applied  to 
for  tbe  writ,  there  Is  no  other  plain,  speedj. 
and  adequate  remedy.  Coborn  v.  UahaAa  Codd- 
tr  (18S4)  4  G.  Greece.  242.  In  thli  cane  tbe 
county  court  bad.  ta  addition  to  the  eecnrlty 
proilded  for  by  atatute  In  a  baatardy  ease,  di- 
rected the  delendsct  to  pay  a  Bum  quarterly 
lota  the  county  treasury,  which  part  of  tbe 
Judgaieot  was  uuaathoriied  aad  Illesal.  Tbe 
coart  held  that  an  appeal  to  tbe  district  enact 
In  such  a  case  would  be  from  the  "frying  pan 
to  the  Are."  and  therefore  not  an  adeqaate  rem- 
edy, and  that  there  was  do  other  plain,  speedy. 
and  adequate  remedy  for  the  defendant  than 
the  writ  of  certiorari.  The  district  court  had 
refused  the  writ,  and  the  enpreme  conrt  bad 
reversed  that  declalon,  and  remanded  the  caaae 
with  directions  to  allow  the  writ  as  demanded. 
and  to  proceed  to  bear  and  determine  the  same. 
Cobnm  v.  Mahaska  County  (1SG4}  4  Q.  Qreent. 
242. 

The  Code  of  Civil  Procedure  of  New  York 
provides  (I  £122)  that,  "except  as  otherwise 
expressly  prescribed  by  a  statote,  a  writ  of  cer- 
tiorari cannot  l>e  Issued  .  .  .  wber*  tbe 
determination  can  be  adequately  reviewed  by 
an  appeal  to  a  coart.  or  to  some  otber  tiody  or 

An  appeal  from  the  order  of  '^mmlaalonen 
«t  highways  laying  out  a  blghwoy,  to  the  coon- 


i9oa 


State  tx  r«{.  Hamilton  t.  auiMOTTE, 


767 


^ant  new  trial  Kiid  the  right  of  appeal  to 
the  aggrieved  partj  are  provided  for  in  the 
Code.  But  because  a  suit  of  thia  kind  was 
not  an  DTdinarj  lawsuit,  and  vas  not 
in  all  respects  governed  by  the  Code 
of  Civil  Procedure,  that  section  was  enacted, 
«nd,  whatever  effect  is  to  be  given  to  tha  ver- 
dict and  judgment  in  such  case,  and  what- 
ever rights  aa  to  new  trial  or  appeal  are  af< 
forded,  are  to  be  found  in  that  eectioa  alone. 
The  language  of  the  section  is  not  that  new 
trials  may  be  granted  and  appeals  allowed 
«s  iu  otber  cases,  but  it  is  that  new  trials 
may  be  granted  as  in  other  uues,  and  an  ap- 
peal allowed  in  matters  of  law,  thus  refer- 
ring us  to  the  Code  as  to  the  granting  of  new 
trials,  but  limiting  ua  to  this  section  as  to 
the  right  of  appeal.  But  for  the  provision 
in  that  section,  there  would  have  been  no 
right  of  appeal  in  such  case.  However,  as 
xra«  said  in  Slate  en  Tel.  Craig  v.  Waodaon, 
12B  llfo-  497,  31  S.  W.  106,  the  statute  relat- 
ing to  appeals  from  the  circuit  court  in  ordi- 
nar;  civil  suits  and  thia  statute  conferring 
the  right  of  appeal  are  in  pari  materia,  and 
should  be  construed  t«Ketber.  In  that  case 
it  was  held  that  a  ju^ment  of  the  circuit 
court  in  favor  of  the  contestant  in  a  contest- 
ed election  ease  was  not  superseded  by  the 
Appeal,  although  tbe  appeal  bond  required  bj 
the  statute  in  such  case  bad  been  given.  The 
appeal  bond  in  that  case  was  such  as  is  pre- 
scribed in  \  4744,  Rev.  SUt-  1889,ftnd covered 
ooats  only.  It  was  held  that,  the  le^alature 
having  given  the  right  of  appeal  conditioned 
on  the  giving  of  such  a  bond,  not  only  made 
the  giving  of  such  a  bond  essential  to  the 
Tight  of  appeal,  but  also  that  no  other  con- 
ditions to  effect  other  ends  were  admissible; 
and  since  that  was  not  the  kind  of  bond 
-which,  under  Code,  f  2249,  relating  to  ap- 
peals in  ordinary  caaea,  could  alone  give  to 
an  appeal  the  character  of  a.  supersedeas, 
the  appeal  in  that  case  did  not  have  that 
character.      Under  the  statute  governing  the 


case  at  bar  there  is  not  even  a  bond  for  costs 
required,  and  no  bond  in  fact  was  given. 
The  bond  required  in  f  2249  would  be  entire- 
ly inapplicable  to  a  case  either  of  contested 
election  or  contested  will.  It  is  to  cover 
"whatever  debt,  daninges,  and  costs,  or  dam- 
ages and  coats  have  been  recovered  by  such 
judgment,"  and  would,  therefore,  be  mean- 
ingless in  a  case  of  this  kind.  In  an  ordi- 
nary money  judgment,  where  an  appeal  bond 
has  not  been  given,  the  party  in  whose  favor 
the  judgment  ia  may,  pending  the  appeal, 
have  execution  of  faia  judgment.  But  in  the 
case  of  a  contested  will,  where  the  verdict 
and  judgment  in  the  circuit  court  establish 
the  will,  the  judgment  does  not  require  a 
fieri  facias  to  execute  it.  It  goes  into  force 
and  executes  itaelf,  except  as  to  the  recovery 
of  costs,  which  is  a  mere  incident.  There- 
fore upon  tbe  rendition  of  the  judgment  in 
this  case  the  instrument  in  question  was  es- 
tablished as  the  last  will  and  testament  ot 
Thomas  G.  Hall,  deceased,  requiring  no  fur- 
ther act,  either  judicial  or  executive,  to  give 
it  effect  as  such.  Then,  when  the  appeal 
was  taken,  it  was  as  if  an  appeal  should  be 
taken  from  an  ordinary  mon^  judgment 
whereof  the  plaintiff  had  already  had  satis- 
faction by  execution.  The  language  of  S  13, 
above  quoted,  " letters  of  administration 
shall  be  granted  during  the  time  of  auch  con- 
test," cannot  be  taken  as  intended  to  bear  on 
tbe  effect  of  an  appeal,  because  it  is  not  used 
in  relation  to  that  subject.  It  is  a  direction 
to  the  probate  court  to  provide  for  the  cus- 
tody and  preservation  of  the  estate  pending 
tbe  contest,  and  does  not  undertake  to  say 
when  such  contest  shall  l>e  deemed  to  b« 
ended.  In  Missouri  P.  if.  Co.  v.  Atkison, 
17  Mo.  App.  484,  cited  with  approval  in 
State  ex  rel.  Craig  v.  Woodson,  128  Mo.  497, 
31  S.  W.  105,  Philips,  J.,  aaid:  "Without 
reviewing  the  authorities,  it  is  sufficient  to 
aay  that  the  general  rule  inthisrespectseems 
to  be  this:     If  tbe  case  token  by  appeal  is 


tr  judge.  Ia  gtven  b7  the  Bevlaed  Statutes. 
Wherp  [he  nmimlsstonera  had  made  atich  an  or- 
der without  the  necesBarj  steps  having  been 
taken  ta  ccable  them  to  acquire  Jurlidictlaa  In 
tbe  manner  provided  by  law,  It  was  held  that 
tbe  proceedings  leading  op  to  tbe  order  and 
tbt  determination  evidenced  tbereb;  conld  not 
be  adequate  I;  reviewed  bj  an  aitpesl,  a>  the 
appeal  given  to  tbe  countT  Judge  onlj  author- 
lied  a  review  of  tbe  merits  Involved  In  tbe  nr- 
der.  People  at  rel,  SeralFord  v.  Stedman,  DT 
Hon,  2S0.  10  S.  X.  Sapp.  T8T  :  People  ea  rel. 
Bubbard  v.  Harris,  63  N.  Y.  801:  Feople  sa 
rel.  TlCBWorth  v.  Kaib,  88  N.  T.  8.  B.  780,  IB 
N.  T.  8upp.  29. 

Wbere  saseaalnc  offlcera  are  properlj  conatl- 
tated  legal  aathoritles  with  power  to  act  and 
proceed  to  aaaesa  the  propert;  of  a  nonresident 
corporation,  such  action  belnK  without  Juris- 
diction and  void,  tbe  supreme  court  has  autbor- 
ftT  to  award  a  oommoD-law  certiorari  ;  and 
this  DOtwltbstandlns  the  general  tax  taw  pro- 
vidlne  a  statutory  certiorari  to  review  errone- 
ous asBes^ments  upon  tbe  merits;  tbe  latter  t>e- 
ing  practlcalir  an  appeal  wllb  a  trial  de  noeo. 
People  ee  rel.  Rendrocb  Powder  Co.  v.  Feltner, 
41  App.  DIv.  S**,  eS  N.  Y.  Supp.  648. 

Bj  tbe  statute  ot  New  York  an  appeal  lies 
from  tbe  board  of  aupcrvlaora  to  tbe  state  a>- 
fiO  I.,.  R.  A. 


aesBora  In  tbe  matter  of  equalisation  of  tans 
among  the  town^  etc.,  of  tbe  county. 

Wbere  a  hoard  ol  aupervlsori  bad  adopted 
a  scale  of  equallistlon  that  waa  not  in  con- 
formity witb  [be  provUlona  of  tbe  itatute  there- 
for. It  was  held  that,  nnder  Code  Civ.  Proc.  | 
£122,  providing  that  a  writ  oC  certiorari  can- 
not he  Issued  when  the  determination  can  be 
adegnately  revleired  b;  an  appeal  to  a  court 
or  to  some  other  body  or  ofSeer,  certiorari 
wouid  not  lie  where  tbe  purpose  la  eipressed 
In  tbe  writ  and  In  effect  In  tbe  prayer  ot  tbe 
petition,  that  tbe  review  of  tbe  determluntlan 
be  bad  upon  tbe  merits,  and  that  correction  be 
DMde  accordingly.  "In  respect  to  tbe  qaestlon 
whether  the  determination  can  be  adequately 
reviewed  by  an  appeal,  it  may  be  that  It  could 
not,  if  tbe  purpose  represented  by  the  writ  was 
to  aet  aside  the  eqaailiation  by  reason  of  tbe 
erroneous  method  and  process  vrbicb  [be  board 
employed  to  produce  the  result  reached  by  It: 
aa  In  that  case  tbe  review  ma;  have  been 
treated  as  taken  with  a  view  to  a  proceedlnc 
anew  by  tbe  board  In  tbe  performance  of  that 
duty  in  tbe  manner  required  by  statute.  Tor 
that  purpose  merely  tbe  facts  mlgbt  be  sua- 
clently  made  to  appear  by  the  writ,  tbe  papers 
upon  which  It  was  granted  and  the  return. 
But  the  purpose  expressed  In  tbe  writ,  and  In 
effect  In  tbe  prater  of  the  petition,  waa  that 
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b>  be  retried  in  the  appellate  court  dt  novo, 
SB  upon  original  process,  and  it  is  tc  settle 
the  matter  involved  bj  its  own  judgment,  to 
be  enforced  on  its  process,  then  the  appeal, 
like  that  from  a  justice  of  the  peace  or  the 
probnte  court,  vacates  the  judgment  pro  tern. 
of  the  inferior  eourt.  But  if  the  appeal  is 
in  the  nature  of  the  ancient  writ  of  error  or 
certiorari,  carrying  up  the  ease  to  the  supe- 
rior court  for  review  onlj  of  the  errors  of 
the  trial  court,  and  tbe  questions  for  adjudi- 
cation are,  Shall  the  judgment  of  the  lower 
court  be  aJTirmed,  or  reversed,  modified,  or 
remanded  for  further  trial  or  special  proced- 
ure! the  appeal  does  not  vacate  or  suspend 
the  judgment  of  the  inferior  court,  nor  bar 
an  action  on  the  judgment,"— citing  Bank  of 
Xortlt  America  r.  Wheeler,  SS  Conn.  433; 
BogeT$  V,  Batch,  8  Nev.  3B;  Randies  v.  Ran- 
dies, 67  Ind.  434;  and  Freeman,  Judgm.  S 
323.  Not  only  does  the  statute  allowing  an 
appeal  in  a  will-contest  ease  make  do  provi- 
sion for  a  supereedeas,  but  if,  as  the  major- 
ity opinion  in  this  case  holds,  this  statute  is 
to  be  construed  as  a  part  of  the  general  sys- 
tem of  our  statutory  law  on  the  subject  of 
appeals,  then  it  is  governwl  by  that  general 
direction  in  I  2249,  Rev.  Stat.  18S9,  that  the 
appeal  shall  sia^  the  execution  only  in  the 
cases  there  speciSed;  and  this  is  oot  one  of 
those  cases. 

Tbe  argument  is  made  that,  if  tbe  provi- 
sional administrator  should  be  now  required 
to  surrender  tbe  estate  to  the  testatrix  under 
the  will  and  this  court  should  reverse  the 
iudgroent  of  the  circuit  court,  there  would 
have  tJ>  be  a  reappointment  of  a  temporary 
administrator  and  a  resurrender  by  tbe  ex- 
ecutrix. But  that  argument  paints  out  only 
one  of  tbe  inconveniences  of  litigation,  and 
the  courts  nil!  have  to  deal  with  it  as  with 
any  other  emergency  when  it  arises.  It  is 
eu;[;;e<«ted,  also,  that  this  executrix  is  not  re- 
quired, by  the  will,  to  give  bond,  and  has 
given  none.     The  probate  court,  under  S  12, 


Rev.  Sut.  1889,  haa  the  p 
estate  from  any  danger  tbat  might' threaten 
it  on  that  account,  and,  even  if  it  had  not 
such  power,  this  court  cannot  amend  the  law 
to  cover  the  case.  The  statute  declares  that 
the  verdict  and  judgment  in  the  circuit  court 
shall  be  final,  saving  the  power  in  the  circuit 
court  to  graut  a  new  trial,  and  the  right  to 
'either  party  to  an  appeal,  in  matters  of  law. 
It  has  made  no  provision  for  vacating  or  sus- 
pending the  judgment  pending  the  appeal, 
and,  as  we  have  seen,  such  an  appeal  alone 
does  not  have  that  effect.  In  my  opinion, 
the  probate  court  correctly  construed  the 
law,  and  the  motion  to  quash  the  record 
should  be  overruled. 

KoblBion,  J.,  concurs  in  these  view*. 


(164  Uo.  STO.) 


CcrttonFl  will  not  He  to  «bu1i  a  Jii«k- 
mcBt  OenTrng  tb«  right  to  condemn  propcr- 
tj  In  emlarnt  domain  proceeding!  for  erron 
wblcb  msy  be  corrected  br  appeal  or  writ  of 
error,  altbonsb  tbe  latter  remedies  are  la- 
•dnjuati  because  too  slaw. 

lUaithaU,  J.,  ituenu.) 

<Uareh  S,  IHW.) 


APPLICATION  for  a  writ  of  d 
review    proceedings    denying     relator's 

right  to  condemn  certain  property  for  rail- 
road purposes.     Writ  quashed. 
Tbe  facts  are  stated  in  the  opinion. 


tht  review  of  the  determlastlon  be  bad  o 
merits,  snd  tbst  correction  t»e  made  accui 
ly."  People  ex  rel.  Hill  T.  Wayal  CWonlj 
ers.  t»  Ilun,  ITS,  2  y.  X.  Supp.  DSS. 


In  Specbt  v.  Detroit.  20  Mich.  168,  tbe  court 
holds  that  the  aatborlty  to  award  the  writ  ot 
certiorari  In  a  proper  cnse  results  from  tbe  Cod- 
■titutlon,  and  i-annot  be  taken  awar  b;  the 
legislature  bT  so  act  nblcb  provides  a  remedy 
by  appeal. 

A  special  local  law  In  repard  to  tbe  opening 
of  streets,  etc..  In  cities  provided  that  tbe  su- 
preme court  should  bave  power  on  appeal  to 
reTlew  all  tbe  tacts  and  give  JudRmeat  oa  tbe 
law  and  facta  ns  In  cbaacery,  sad  tbat  no  re- 
view should  be  had  on  certiorari  except  ■■  to 
Jurisdiction ;  but  only  appeal  sbauld  lie.  Upon 
a  certiorari  to  review  proceedings  taken  under 
the  act,  :t  was  decided  that  tbe  Jurisdiction  of 
the  supreme  court  by  certiorari  was  constitu- 
tional and  not  subject  to  revocation;  but  tbat 
tt  was  not  usual  to  review  by  certiorari  wbat 
could  as  well  be  dene  by  appeal:  and  tbat  It 
was  evident  Ihst.  without  the  proTlsloD  for  ap- 
peal,   tbe    Irfili '    --' -■■   -  - 
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the 


Detroit  V.  Wabash,  St.  L.  *  P.  B.  Co.  «3  Mich. 
712.  BON.  W.  sai. 

In  Wood  V.  Randall.  B  Bill,  SR4,  the  caon 
said:  "ir  the  regularity  of  the  pruceedln^j 
are  to  be  drawn  In  qaeallun  I  think  this  tnugi 
In  all  case*  be  done  by  certiorari.  Tbe  ques- 
tion Is  Jurisdictional:  that  Is  to  say.  Oia  the 
Justice  followed  the  atatate  authority?  Has  be 
fallowed  tbe  rulea  ol  practice  in  those  tbino 
wherein  tbe  statute  has  left  him  do  dlaeretloa? 
Tblg  may  be  tested  by  a  common-lnw  certiorari 
In  which  he  Is  bound  to  show  tbar  be  bas  Fol- 
lowed tbe  statute.  .  .  .  The  statute  bas 
not  expressly  taken  away  tbe  Jurisdiction  ot 
this  court,  and  a  certiorari  may  still  he  brought 
at  the  choice  ot  the  party  grieved.  Oar  gen- 
eral jurladlctlon  over  all  Inferior  tribunals  re- 
mains until  expressly  tskeo  sway.  Ex  pdrte 
Heath,  3  Illll,  *2.  snd  cases  cited.  True  wbert 
there  Is  a  right  of  appeal  we  generally  deny  a 
certiorari.  It  will  not  reach  all  tbe  merlta 
Yet  where  there  Is  a  palpable,  usurpation  ol 
power,  and  It  la  seen  that  the  party  has  ben 
Injured,  it  would  undoubtedly  tw  sranted.  The 
authority  to  do  thla.  and.  Indeed,  our  dnty  to 
do  It  in  a  proper  ease,  no  I  withstanding  (be 
right  of  pppeal  from  a  Justice,  la  asserted  In 
Cumsiock  V.  Porter.  5  Wend.  98.  I  do  not  ad- 
mit that  we  should  ever  do  l(  where  the  party 
bas  Id  tact  appealed;  and  It  Aould  be  don* 
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Jfr.  Adinl  SHerwood,  for  relator: 
At  common  law  the  writ  of  certiorari  was 
naed  by  the  superior  court  for  the  purpose 
of  revtewiag  the  acta  and  proceedings  of  in- 
ferior tribuDAla,  oourts,  and  officers,  whether 
they  proceeded  acoording  to  the  course  of  the 
common  law  or  not,  and  thiB  proceM  of  re- 
view was  used: 

1.  Before  judgment,  for  th«  purpose  of 
bringing  the  record  into  the  superior  court 
for  trial. 

Ooodright  e»  dem.  Sadler  t.  DTtng,  2 
Dowl.  k  R.  407 ;  Croaa  v.  Smith,  1  Salk.  148; 
Tat/!or  t.  ShftpUtnd,  3  Maule  &  S.  328;  Reir 
T.  Coujle,  2  Hurr.  860;  State  em  rei.  Wolfcer 
T,  Dobaon.  135  Mo.  1,  3(i  S.  W.  23S, 

2.  To  bring  the  record  into  the  supn'ior 
court  after  final  juilgment,  for  the  purpose 
of  reviewing  the  regularity  of  the  proceed- 
ings of  infi^rior  tribunals,  courts,  or  oQicers, 
to  teBt  the  question  of  jurisdiction  and  as- 
certain whether  they  had  kept  within  due 
bounds  or  had  usurped  a  power  not  given 
them  by  law, — in  short,  for  the  correction  of 
errors,  and  to  restrict  them  within  their 
legaJ  limits. 

Qrocnvelt  v.  Bunnell,  t  Ld.  Raym.  469; 
Rea  V.  QlamorganahvrB,  I  lid.  Rays).  680; 
Cooke  V.  Rcinhart,  1  Eawle,  317. 

3.  When  the  record  wa«  removed  before 
trial  had  in  the  inferior  court  or  tribunal, 
there  was  nothing  for  the  superior  court  to 
do  buj.  to  proceed  with  the  trial  of  the  par- 
ticular cajK,  and  as  much  lo  as  if  nothing 
had  ever  been  done  prior  to  that  time.  In 
Buch  a  case,  therefore,  no  question  could  ever 
arise  about  the  consideration  or  nonconsid- 
eration  of  the  evidence  before  the  lower 
court  or  tribunal,  for  the  plain  reason  that 
uo  trial  had  ever  been  had  in  the  lower  court 
or  trihucaJ,  and  manifestly  there  was  no 
evidence  to  review,  and  none  could  come  up 
with  the  record. 

4.  Where  the  writ  issued  after  final  judg- 
ment below  it  operaied  as  a  writ  of  error, 


and  the  record  was  examined  by  the  superior 
court  in  the  same  manner  as  if  it  were  be- 
ing reviewed  on  writ  of  error, 

Chicago,  it.  I.  d  P.  R.  Co.  v.  Young,  98- 
Mo.  39,  a  S.  W.  776;  Farmington  liiv<:r 
Water  Power  Co.  v.  Berkshire  County 
Comrt.  112  Mass.  206;  QTOcnwelt  v.  Bui- 
toell,  1  Salk.  144;  State  ex  reJ.  Balpin  v. 
Powert,  68  Mo,  320;  Dryden  v.  Btoinbarne, 
20  W.  Va.  106;  Uanit  v.  Barber,  129  U.  B. 
369,  32  L.  ed.  899,  9  Sup,  Ct,  Rep.  314. 

All  errors  which  appeared  upon  the  face 
of  the  reoard  would  be  reviewed  and  eor- 
recied,  and,  in  addition,  the  lower  court, 
board,  or  officer  would  be  required  to  cer- 
tify to  the  superior  court  so  much  of  the  evi- 
dence as  was  neceBsary  to  determine  whether 
the  lower  court,  officer,  or  tribunal  had  pro- 
ceeded iu  accordance  with  its  jurisdiction, 
or  had  acted  illegally,  or  whether  the  pro- 
ceedings were  regular. 

Where  appeal  or  writ  of  error  does  not  lie, 
and  the  lower  court,  tribunal,  or  officer  is  not 
proceeding  according  to    the    course   of   the 

That  does  not  mean,  however,  that  certio- 
rari does  not  lie  merely  because  there  is  a 
remedy  by  appeal  or  by  writ  of  error. 

There  was  no  such  thing  at  common  law 

United  States  v,  aaodioin,  7  Cranch,  111, 
3  L.  ed.  285 ;  United  Btatet  v.  Wonaon,  \ 
Gail.  II,  Fed.  Cas.  No.  16.750;  Styles  v. 
Tyler,  64  Conn.  472,  30  Atl.  165 :  Fouae  v, 
Vandci-vort,  30  W.  Va.  331,  4  S,  E.  208; 
Barloxr  V.  Danieia,  25  W.  Va.  521;  Story, 
Const  5th  ed.  \  1762. 

An  appeal  waa  never  allowed  unless  some 
stSktute  expressly  conferred  the  right. 

2  Chitty,  Gen.  Pr.  215 ;  Tierney  v.  Dodge, 
0  Minn.  166,  Gil.  163;  King  v.  Jukea,  8  T. 
K.  542 ;  Rca  v,  Mareley,  2  Burr.  1042 ;  Roaer 
V.  Marloto,  R.  M.  Charlt.   (Ga.)  543. 

"  always  ajtowed  where 


ver;  rarelr  where  be  has  not.  Yet  we  atlU 
hold  the  power  In  our  discretion  to  irant  or 
deny  the  writ." 

8lD«e  the  decision  ol  People  ex  r«I.  Bcrallord 
T.  atedman.  67  IJon.  280,  10  N.  Y.  Supp.  787. 
the  blghwBf  law  has  been  revised  (Laws  1890. 
cbap.  S68.  as  amended  by  Laws  1802.  chap. 
666).  QQder  which  it  has  been  decided  that 
neither  certiorari  nor  sppesl  will  lie  from  the 
decision  ol  Che  county  court  coDSrmlDe,  vacat- 
ing, or  modlCrlD^  tlie  decision  ot  the  commli- 
0loners  appointed  by  It ;  the  reason  given  by  the 
■uprme  court  1q  bo  holding  being  that  the  stat- 
ute   makes    the    decision    ot    the    county    i^ourt 

In  case  the  decision  of  the  commlBBl oners  la 
Tac»t«l  by  the  county  court.  People' aa  rsl. 
Delaware.  L.  &  W.  R.  Co.  v.  Onoudagn  County 
Ct.  4  App.  DIv.  S42,  38  N.  Y.  Siipp.  920;  Fbo- 
.  pie  ex  tel.  Ilanford  v.  Thayer,  66  Hon.  136,  34 
N.  Y.  Bupp.  602. 

■  Thia  decision  would  seem  to  he  la  conQIct 
with  De  Hac:  >.  Hatch,  3  Flun.  3TS :  I'eople 
«ji  rrl.  New  York  v,  Nichols,  79  N.  T.  582,  and 
People  ex  rcl.  [ill]  v.  Wayne  County  Suppri. 
40  Hud,  4T3.  2  N.  X.  Supp.  CSS.  wblrh  bold  that 
the  Constitution  baring  provided  that  ibe  su- 
preme court  ItselF  sball  have  general  Jurladlc- 
tloD  In  law  and  equity.  It  Follows  tbat  neither 
Its  Jurisdiction  can  be  limited  nor  Its  character 
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OB  a  court  at  general  Jurisdiction  quallfled  by 
the  legislature,  nor  by  any  power  conferred  by 
It,  upon  the  court  Itself. 

The  tatter  proposition  Is  iindoabtedly  cor- 
rect, and  It  has  been  upheld  by  the  ultimate 
courts  of  aereral  ot  the  slstes  la  giving  elTect 
to  similar  provisions  Id  tbeir  respective  Con- 
stitutions- B»  parte  Candce,  48  Ala.  389 :  I'eo- 
ple eat  rel.  Whitney  v.  Bbd  francloco  Fire  Dept. 
14  Cal.  47a;  Camron  v,  Kenfleld.  5T  Csl.  .■)50 ; 
Tirooks  V.  Morgan,  27  N:  C.  (5  Ired.  L.I  481: 
Detroit  V.  Wabash,  St.  L.  &  P.  R.  Co.  63  Mich. 
712,  30  N.  W.  821;  Vail  v.  Dinning,  44  Uo. 
210  :  Slate  ei  rel.  Scharnlkow  v.  tlogan  (Moul.) 
62  Pac.  463;  Acherman  v.  Taylor.  »  N.  J.  L. 
Ga :  State,  Dufford.  Trosecutor.  v.  Decue,  31 
N.  J.  L.  302  ;  Tmphagen  v.  West  lloboken  Twp. 
39  N.  J.  L.  232;  State.  FlauagBU.  Prosecutor,  v. 
PlalnBeld,  44  N.  J.  L.  116:  Slate.  McCullouGb. 
Prosecutor,  v.  Essex  County  Circuit  Ct.  5Q  X, 
J.  L.  103,  34  Atl.  1072:  Harris  v.  Vnuderveer. 
21  N.  J.  Eq.  424 :  Thompson  v.  Multnomah 
County.  2  Or,  34  ;  Com.  ex  rel.  Wilson  v.  Pour- 
teen  Hogs.  10  8erg.  &  R.  3()!> :  Hummel'a  Case. 
9  Watts.  41S:  Com.  ex  rel.  Johnson  v.  Betts, 
76  Pn.  465 ;  O'Brien  v.  Dunn.  5  Tei.  670 ;  Davis 
V.  Davla  40  W.  Va.  464,  21  S.  K.  000;  atata 
fx  rel.  Vaughn  v.  Ashland.  71  Wis.  502.  S7  N. 
W,  800. 

The  rule  Is  also  laid  down  by  Ebgllsll  «»■ 


soo 


HieeouRi  Sdpbkmb  Coubt. 


the  word*  (rf  tbe  stAtute  did  not  ocpreaalj 
take  it  away. 

Pvople  ex  rrl.  Edison  Efeclrio  Illumin- 
ating Co.  T.  Wemple,  81  Hun,  53,  15  N,  Y. 
Supp.  711;  Ooeraeerg  of  Poor  t.  Smilh,  2 
Serg.  t  R.  363;  Tiemej/  t.  Dodge,  9  Minn. 
166,  Qil.  153;  2  ChiUj,  Qen.  Fr.  210;  fitnji 
V.  Jukea,  S  T.  R.  642;  Rem  y.  Moreley,  2 
Burr.  1042;  Sew  Jersey  H.  d  Tranap.  Co.  v. 
Huydam,  17  N.  J.  L.  25;  2  Hawic.  P.  C.  { 
22,  p.  405;  Est  parte  Heath,  3  Hill,  52. 

Tbis  court  baa  all  at  the  powers  of  the 
court  of  cbHUcery  and  King's  bendi. 

jSlafe  ex  rel.  Bogen  v.  iionbauer,  106  Mo. 
103,  16  S.  W.  686,  101  Mo.  499,  14  S.  W.  726. 

Aod  even  where  forbidden  bj  statute,  to 
correct  errors  of  jurisdiction,  or  excesses, 
and  to  restrain  inferior  tribunals  witliin 
proper  limits. 

People  T.  auJfoUt  County  Judge*,  24 
Wend.  240;  Ktn^  t.  Bomm-tetakire  Jiutioea, 
6  Dowl.  t  K.  733. 

The  words  "general  superintending  oon- 
trol"  sjid  "other  remedial  writs,"  in  our 
Constitution  have  the  same  meaning  as  at 
common  law. 

Camall  v.  Cravuford  County,  11  Ark.  015. 


King  t.  8omer»et»kif«  Jutticet,  t  DowL 
&  K.  471. 

The  remedy  by  certiorari  ia  provided  for 
in  our  Conslitution,  and  our  courts  take  tlie 
remedy  as  at  common  law,  bectuise  there 
has  berai  no  legislation  upon  the  subject. 

Bannibai  6  St.  J.  R.  Co.  v.  Etale  Bd.  of 
Equalization,  S4  Mo.  294;  8l.  LouU  &  S.  F. 
R.  Co.  T.  fcont  A  H.  Fire  Brick  Co.  85  Mo. 
307;  Jim  v.  Stale,  3  Mo.  147;  BtuiU  t. 
Sheppard,  I  Mo.  210;  Calloicay  v.  State,  1 
Mo.  211;  Mo.  Const,  art  0,  IS  2,  3;  Amend- 
ment 1884,  {  5;  State  em  rel.  Harrison  Comi- 
ty Bank  T.  Springer,  134  Mo.  222,  35  S.  W. 
580;  £«  parte  Anthony,  S  Ark.  35S;  8pe<!bt 
V.  Detroit,  20  Micb.  168;  Thompaon  t. 
School  Ditt.  So.  6,  25  Micb.  483;  People  ex 
rel.  Taylor  T.  St.  Clair  Cireuil  Judge,  32 
Mich.  05;  Merriok  v.  A.rbela  Turp.  Board,  41 
Mich.  631,  2  N.  W.  022;  BuHft  \.  M'ayne 
County  Cireuit  Cl.  Judgea,  64  Itlicb.  479,  31 
N.  W.  434;  Re  Booth,  3  Wis.  1;  State  et 
rel.  Croeier  v.  Ro»t,  49  La.  Ann.  1454,  22  So. 
421;  State  la  reL  Vaughn  t.  Aahland,  71 
Wis.  502,  37  N.  W.  809;  Tiemey  r.  Dodge,  » 
Minn.  160,  Qil.  IS3. 

White  the  writ  of  certiorari  was  not  a 
writ  of  right,  it  waa  not  refused,  except  in 
the  exercise  of  the  sound  judicial  discretion 
of  the  court 

Board  of  Supera.  t.  Magoon,  109  111,  142; 


tborltJes  that  the  power  to  liaae  Ih«  writ*. 
BmonK  whlcb  Is  certiorari,  which  Is  taberent 
la  the  court  ot  Kln^'i  bench,  cannot  be  tskeo 
awsy  b;  say  Implication,  and  ooly  where  It 
Is  expreasl;  atated  that  tt  Is  done  by  a  stat- 
ute. Rei  T.  CBsblobury,  3  Dowl.  &  R.  3S ; 
King  T.  SomerBetBhlre  Juitlcw.  6  Dowl.  A  R. 
468:  Queen  v.  Cheltenham  Comra.  1  Q.  B.  4BT ; 
Rex  V.  Moreley.  2  Burr.  101<>,  and  Lord  Muis- 
Ocld  In  8.  C.  Bub  Hom.  Klag  v.  R«eve,  1  Vi.  Bl, 
231. 

There  are  Amerken  declelons  following  tha 
■hove,  hut.  BB  the  rule  la  hardly  within  the 
scope  of  this  note,  It  has  Dot  been  deemed  nec- 
essary to  refer  to  or  cite  them. 

Ihe  foregoing  propoaltiona  being  admitted  aa 
correct.  It  followB  that,  though  the  revlalon  of 
the  highway  law  mdies  the  decision  of  tbe  coun- 

presa  terms  to  take  from  the  supreme  court 
the  supervisory  power  wltb  which  It  1>  In- 
vested by  (he  Constitution.  Cbat  court  haa  atlll 
authority  to  review  by  certiorari  proeeedlnga 
under  Ibat  law,  where  It  Is  charged  that  they 
are  without  or  In  eiceaa  of  Jurlsdlctloa.  Ea 
parte  Heath,  S  Hill.  42;  Wood  v.  Randall.  0 
HI II.  264. 

Where  the  circuit  court  had  ordered  a  cer- 
tiorari to  the  mayor  and  common  council  of  a 
clly  to  remove  and  review  their  proceedtugs 
Id  the  matter  of  building  a  bridge  and  aascHlng 
the  coat  of  Ihe  aame.  and  on  appeal  It  was  ob- 
jected tbat  certiorari  nas  noi  the  proper  rem- 


it lie  I 
'medy  by  appeal  n 
Q  by  f        ■       ■ 


B  the  c 


within 


Jurisdiction  of  the  common  council.  It 
that  It  certainly  was  oat  deslgaed  to  take  away 
the  remedy  given  by  writ  of  certiorari.  The  lu- 
rladlcllon  of  tbe  circuit  court  to  laaue  such  writ 
wBH  secured  by  the  Constitution  of  the  state, 
and.  of  course,  cannot  be  taken  away  by  legisla- 
tive enactment.  Conal.  art.  T,  I  8 ;  State  ex 
rrl.  VaugbD  T.  Asbland.  Tl  Wis.  S02.  37  N.  W. 


Judgment  of  tbe  county  court  In  all  cases  of 
vacant  anJ  anappruprlated  land  sbati  be  SdbI 
and  conclusive  without  any  appeal  to  the  supe- 
rior court.  The  court  In  denying  a  motion  to 
quaab  the  certiorari,  said ;  "The  will  of  tbe 
legislature,  when  known,  Ib  Ihe  law;  but,  to 
eiulude  the  genera!  superintending  power  of 
this  court.  It  should  be  clearly  and  unequivo- 
cally eiprcBaed.  and  not  left  to  be  cDl1ecte<J  from 
doubtful  Ihferencea  Tbe  legislature  have 
ly  said  tbat  no  appeal  shsll  t>e  allowed  ti 


t   then 


follow 


:  be  brought  here  by  certlnari.' 
Murfree  v.  Leeper,  1  Overt.  1. 

Tbe  provision  of  Ihe  CooBlltutlon  In  r^ard 
to  the  Jurladlctlon  of  the  district  court  was: 
"The  district  court  shall  have  original  Jurisdic- 
tion of  all  criminal  cages;  of  all  suits  In  behalf 
□f  the  stale  to  recover  penalties,  forfeitures, 
and  escheats;  end  of  all  cases  of  divorce;  sod 

without  regard  to  any  dlstlnctloa  between  law 
and  equity,  when  tbe  matter  In  controversy 
shall  be  valued  at  or  annunt  to,  tlOO  eiclUBive 
of  Interest ;  and  the  said  court  and  the  Judgea 
thereof  shall  bare  power  to  Issue  all  writs  nec- 
pseary  to  enforce  their  own  JurlaflicHon.  and  to 
give  them  a  general  superintendence  and  con- 
trol over  Interior  jnrlsdlctlona" 

ft  was  beid  Ip  the  case  of  Titus  t.  Latimer, 
5  Tei.  433,  that  where  the  CaQStllatlon  con- 
ferred a  Jurisdiction  upon  a  court,  bat  did  not 
provide,  tor  the  method  of  Ita  exercise,  the 
legislature  might  provide  sucb  method ;  but 
that,  where  the  Constitution  preacrilied,  not 
only  the  JurlBdictlon,  but  also  the  mode  of  its 
eierciae,  there  the  legislature  had  no  power  to 
prescribe  a  different  mode,  and  an  attempt  to 
do  so  would  not  be  auBtalned  by  the  courta 
And  it  was  held  tbat  the  tet  of  the  legislature 
providing  for  an  appeal  tram  a  Justice  lo  the 
county  court  was  unconstitutional,  and  that 
the  only  way  under  tbe  Conntitution  that  tbe 
district  court  could  review  tbe  proceedings  'ir 
Judgment  of  a  Justice  of  the  peace  was  by  rerti- 
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JIarria  v.  Bor&er,  129  TJ.  8.  SSe,  32  L.  ed. 
•497,  9  Sup.  Ct.  Rep.  314. 

Thia  hai  never  be«a  held  to  mean  that  the 
•□perior  court  would  refuse  the  writ,  acting 

upon  mere  whim  or  caprice,  or  that  the  su- 

erior  court  would  refuse  the  writ  simply 
setnae  of  an  «ecuaiuIatioii  of  business,  or 
lieeauBe  gruititiK  the  writ  would  inter- 
fere yrith  the  eonauct  of  the  regul«T  busioesi 
of  the  court  or  because  there  was  a  remedy 
fay  appeal  or  writ  of  error.  The  writ  is  is- 
'•ued  to  do  justice  between  the  parties. 

Drovme  v.  Stimpton,  2  Uoss.  445 ;  Lee* 
V.  OKilda,  IT  Uaas.  SE2;  Bath  Bridge  <£ 
Tump.  Go.  T.  Magoun,  8  Me.  293;  Com- 
atook  V.  I'liTter,  6  Wend,  08 ;  Starr  v.  flocAes- 
ter,  6  Wend.  SeS;  Wood  T.  Kandail,  5  EtU, 
2G9i  Kramciek  t.  Srutnetcfa,  1^  N.  J.  L.  30; 
I'eopU  T,  Suffolk  County  Jvdga,  24  Wend. 
S49;  Lomian  v.  Cox,  L.  R.  2  H.  L.  278; 
eiokea  V.  Knarr,  11  WIb.  393;  Knapp  v. 
Heller,  32  Wis.  468;  Dunlap  t.  Toledo,  A. 
A.  &  Q.  T.  R.  Co.  49  Mich.  190,  B  N.  W.  248 ; 
'Wheeler  &  TV.  Ufg.  Co.  v.  Carty,  63  N.  J.  L. 
336,  21  Atl.  851 ;  Tvyit<^  em  rel.  Sunling- 
to»  T.  Viildex,  1  N,  M.  G33. 

It  is  tlte  inadequacy,  and  not  the  mere  ab- 
«ence,  of  all  other  legal  remedies,  &ad  the 
danger  of  &  failure  of  juBtioe  without  it, 
that  must  usually  determine  tiie  propriety 
«f  thia  writ. 


People  ea  rel.  La  Qraitge  Twp.  t.  Btate 
Trcaaurer,  24  Mich.  477;  Ouahing  ».  Gay, 
23  Me.  0;  Hopkins  t.  Fogler,  SO  Me.  260; 
Spofford  T.  Bucksport  4  B.  R.  Co.  B6  Me.  28; 
Edgar  v.  ffi-eer,  14  Iowa,  212;  California,  P. 
R.  Co.  V.  Central  P.  B.  Co.  47  Cal.  628;  Peo- 
ple ea  rel.  Davis  T.  Hill,  53  N.  Y.  547; 
Knapp  V.  Heller,  32  Wie.  4B8. 

An  adequate  remedy  is  a  remedy  whicfa  la 
equally  beneficial,  speedy,  and  eufflcient; 
not  merely  a  remedy  which  at  some  Ume  in 
the  future  will  bring  about  a  Teversal  of  the 
judgment  of  the  lower  court  complained  ol 
in  the  certiorari  proceeding,  but  a  remedy 
which  will  promptly  relieve  the  petitioner 
from  the  injurioue  effects  of  tluU  judgment 
and  tb«  acts  of  the  inferior  oonrt  or  tri- 

People  ex  rel.  Second  Ave.  R.  Co.  v.  De- 
partment of  Public  Parka  Oomra.  66  How. 
Pr.  293;  Kirby  v.  Nevada  County  Super.  Ct. 
88  Cal.  e05,  10  Pao.  110;  Havemeyer  v.  Son 
t'ranoiaeo  City  i  County  Super.  Ct.  S4  Cal. 
398,  10  L.  R.  A.  627,  24  Pao.  121 ;  People  ea 
ret.  Cummingg  t.  Head,  25  111.  326;  People 
ex  rel.  Fuller  v.  Hitliard,  29  111.  .410;  King 
T.  Secern  d  W.  R.  Co.  2  Bam.  &  Aid.  640; 
People  ex  rel.  Moulfon  v.  Setr  York,  10 
Wend.  395;  People  ex  rel.  Secretary  of  State 
T.  State  /«».  Co.  19  Mich.  396;  Rem  v.  Wind- 
ham, 1  Cowp.  377;  Rem  v.  Baker,  3  Burr. 


Shortlj  atier  this  decision  a  ease  arose  in 
which.  In  a  forcible  entr;  and  detainer  case, 
the  Justice  required  ■  bond  on  appeal  (or  the 
-estimated  Tslue  of  the  [and.  and  defendaDt 
BgHluit  whom  Judgment  bad  been  rendered  of- 
fered to  Ole  an  appeal  bond  In.  double  Che 
amount  of  the  coats  and  renta  and  profits, 
wblcb  tbe  Justice  retuscd.  The  defendant  ap. 
^iied  (or  a  certiorari,  which  was  craoted,  but 
4it  til*  next  term  ol  tbe  district  court  was  dis- 
missed tor  want  ot  Jurladlctlon.  The  court 
lield  that  the  district  Judge  had  mlsconcelTsd 
tbe  tbeorr  of  Titus  t.  Latlroer,  In  thinking 
-that  tbe  eupreme  court  had  gone  ao  far  as  to 
make  a  Judgment  of  a  Justice  ol  tbe  peace  Qnsl 
and  eonclUBlTS  on  the  parties ;  that  that  was 
not  the  theor;  ol  that  declBlon.  but,  on  tbe  con- 
trary, that  Its  true  meaning  was  that  the  Judg- 
ment of  the  Justice  of  the  peace  conld  be  re- 
viewed only  bj  one  of  the  writs  provided  In  the 
Constitution.  O'Brien  t.  Donn  (IBSl)  C  Tex. 
fiTO. 

IV.  From  United  States  Supreme  Court  to  etr- 
eiilt  CDU)-t  0/  appeals. 

A  peculiar  use  of  the  writ  ol  certiorari  la 
jtroilded  by  act  of  Congress  for  review  by  the 
United  Stotes  Supreme  Court  of  decisions  of 
the  circuit  court  of  appeals,  and  also  at  deci- 
sions ol  lower  Federal  courts  wblch  are  then 
ponding  and  undetermined  In  the  circuit  court 
«f  appeals. 

Bj  the  act  of  Congress  creating  the  circuit 
OMirt  of  appeals,  2a  Blat.  at  L.  82S.  chap.  BIT. 
It  Is  provided  that  the  Judgments  and  decrees 
«t  that  court  shall  be  dual  In  certain  eases 
.S«nerall)'  enumerated,  with  tbe  eiceptlon, 
•monc  others,  thst  "In  an;  such  case  as  Is 
herelnbefora  made  final  la  the  circuit  court  ot 
AppoalB  It  shall  be  competent  for  the  supreme 
eourt  to  reqalre,  bj  certiorari  or  otherwise,  anj 
■uch  ease  to  be  certified  to  tbe  supreme  court 

power  and  antborltj  In  the  case  as  it  It  bad 
been  carried  b;  appeal  oc  writ  of  error  to  the 
■upreme  conrt.'* 
AOUR.  A.  ( 


Thus,  where  tbe  question  Involved  was  wheth- 
er a  vessel  was  dutiable  under  tbe  tariff  act  of 
October  1,  iseo  (20  Stat,  at  L.  EflT).  Tbe 
Conqueror.  16S  U.  S.  110,  41  L.  ed.  037.  IT  Bup. 
Ct.  Rep.  SIO. 

Or  where  there  Is  posslhtlltr  of  a  conflict 
arlBlDg  between  the  declsloa  of  the  supreme 
court  of  a  state  and  that  of  the  circuit  court  of 
appeelB.  Forsjth  v.  Hammond,  IQ6  U.  B.  COS, 
41  L.  ed.  1095,  IT  Sup.  Ct.  Bep.  1004. 

Or  where  the  matter  Involves  tbe  rights  of 
B  Chinese  merchant  domiciled  In  the  United 
States,  under  the  Chinese  restriction  act  and 
the  treaties  with  China.  Lao  Ow  Bew.  Peti- 
tioner. 141  U.  B.  GS3,  36  L.  ed.  S6S,  12  8up.  Ct 
Rep.  4a  ;  144  U.  S.  4T,  Sd  L.  ed.  S40,  12  Sup. 
Ct.  Rep.  B17- 

In  these  caaea  there  Is  no  right  to  sn  appeal 
writ  of  error  in  the  usual  form,  but,  as  an 


alter 


a  this 


tlfrlng  of  qaestloDB  bv  the 
circuit  court  of  appeals  to  the  supreme  court, 
iO  wblch  proceeding  the  supreme  court.  Instead 
of  answering  the  questions,  maj  require  the 
whole  record  and  niUBe  to  he  aent  up.  and.  as 
In  the  case  of  a  certiorari,  decide  tbe  whole 
controversy  aa  If  It  had  been  brought  up  bj 
appesi  or  writ  of  error.  This  use  of  tbe  writ 
of  certiorari  Is  held  to  be  authorised,  not  oolr 
to  review  declalona  ot  tbe  circuit  coort  of  ap- 
peals, but  to  bring  up  cases  from  that  court 
before  It  bas  decided  them,  as: 

A  case  Involving  the  forfeiture  of  a  vessel 
alleged  to  have  been  atted  out  to  cruise  or  com- 
mit hoalllltlea  against  a  foreign  state  or  prince. 
Tbe  Three  Friends,  166  IT.  8.  1,  sub  nam.  Unit- 
ed States  T.  The  Three  Friends,  41  L.  ed.  69T, 
17  Sup.  Ct.  Kep.  406. 

In  anr  case  the  court  will  eierelse  tbe  power 
aparlngl7.  Lau  Ow  Bew,  Petitioner,  141  D. 
B.  683,  30  L.  ed.  S«8,  IS  Bup.  Ct.  Rep.  43; 
American  Constr.  Co.  v.  JackeonvlUe,  T.  A  K. 
W.  S.  Co.  143  V.  B.  877,  S7  L.  ed.  4S8,  IS  Sup. 
Ct.  Bep.  768.  P.  H.  V, 


«a 
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ISeS;  Rc»  V.  Oambridgt,  3  Burr.  1047 ;  Peo- 
ple ea  ret.  La  Orange  Txop.  v.  State  Trent- 
vrer,  24  Mich.  477 ;  North  Alabama  Develop- 
ment Co.  V.  Orman,  18  C.  C.  A.  300,  30  U. 
6.  App.  646,  71  Fed.  Rep.  704^  MempkU  i 
C.  R.  Co.  V.  Srannfi.ni,  96  Ala.  461,  11  So. 
486;  Oeneaeo  Highviay  Comri.  v.  Harper,  38 
III.  107;  Ainejf  v.  Clark,  87  Iowa,  727,  65 
N.  W.  0;  Cofturn  V.  Mahaska  County,  4  Q. 
Greene,  242;  Callaman  r.  Levna,  79  Iowa, 
462,  44  N.  W.  892 ;  State  ea  Tel.  Qleim  v. 
Evane,  13  Mont.  230,  33  Pu.  1010;  Paul  v. 
Armttrvng,  1  Ner.  82;  Wiggins  v.  Hender- 
ton,  22  Nev.  103,  36  Pac.  460 ;  People  ew  rel. 
Bcrafford  v.  aiedman,  57  Him,  2B2,  10  N.  Y, 
Supp.  787;  Union  S.  B.  Co.  v.  Buffalo,  82  N. 
Y.  351;  State  ea  Tel.  EnderUn  State  Bank 
v.  Rose,  4  N,  D.  319,  26  L.  K.  A.  503,  68  N. 
W,  519;  Qolding  v.  Jtnninga,  1  UUh,  136; 
Ducheneau  v.  Bouse,  i  Utah,  367,  10  Pac. 
427;  Utate  ex  rel.  Ellis  v.  Elkin,  130  Mo.  90, 
30  8.  W.  333,  31  S.  W.  1037;  State  em  rel. 
Urorier  v.  Rost,  49  La.  Ann.  1454,  22  So. 
421;  Fremont  v.  Crippen,  10  Cftl.  215,  70 
Am.  Dec  711;  State  ex  rel.  St.  Louie  d  E. 
R.  Co.  V.  Binel,  137  Mo.  447,  37  S.  W,  021, 
36  S.  W.  961;  aaither  v.  Watkins,  68  Md. 
861,  8  Atl.  464;  State  ea  rel.  UcCafferj/  t. 
Aloe,  162  Mo.  4QB,  47  L.  B.  A.  393,  64  S.  W. 
494;  Territory  em  rel.  Buntington  v.  VoWei, 
1  N.  M.  633;  Dunlap  v.  Toledo,  A.  A.  d  O. 
T.  R.  Co.  48  Mich.  100,  9  N.  W.  249;  Com- 
stack  V,  Porter,  5  Wend.  98;  Starr  v. 
Roehesler,  8  Wend.  666;  Wood  v.  Randall, 
5  Hill,  269;  Erumeiek  v.  Krumeick,  14  N. 
J,  h.  30;  Chicago,  B.  £  Q.  R.  Co.  v.  Wilson, 
17  III.  123. 

Hie  diacretionary  stage  haa  passed  when 
the  writ  has  iaaued  ajid  the  record  of  the 
inferior  court  in  reaponae  thereto  haa  been 
certified.  It  ia  then  the  duty  of  the  court 
to  hear  and  determine  the  cause, 

E*  parte  Weston,  11  Maaa.  417;  Harris 
T.  Barher,  129  U,  S.  369,  32  L.  ed.  600,  0  i 
Sup.  Ct.  Rep,  314;  People  ex  rel.  Citixena' 
OasUght  Co.  v.  Brooklyn  Bd.  of  Assessors, 
39  N.  Y.  81 ;  People  ea  rel.  Smith  v.  Depart- 
ment of  Fire  rf  Bldg.  Oomrs.  103  N.  Y.  370, 
8  N.  E.  730;  Farmington  River  Water  Pow- 
er Co.  V.  Berkshire  County  Comrs.  1 12  Maaa. ' 
212;  London  v.  Cox,  L.  R.  2  H.  L.  239;  West 
River  Bridge  Co.  v.  Dix,  18  Vt.  446;  Train- 
er V.  Porter,  4n  Mo.  336. 

Kven  in  cases  where  the  statute  expresB- 
ly  deelarea  that  aji  appeal  shall  be  allowed 
fr«m  any  Judgment  in  the  lower  court  or 
tribunal,  and  that  the  judgment  of  the  lower 
court  shall  be  fioal,  and  Uiat  there  shall  be 
no  intermeddling  with  such  judgment  by  the 
superior  courts  by  certiorari,  yet  certiorari 
will  lie  to  review  all  errors  upon  the  face 
of  the  record  which  are  jurisdictional  in 
their  nature,  or  which  are  necessary  to  be 
reviewed  to  determine  whether  the  inferior 
tribunal  baa  kept  within  due  bounds,  be- 
cause the  true  function,  object,  and  purpose 
of  the  writ  have  always  been  to  confine  the 
Inferior  tribunals  within  the  limits  pre- 
scribed by  law,  and  to  determine  whether  or 
not  they  have  exceeded  their  jurisdiction  or 
usurped  powers  not  belonging  to  them,  or 
fiO  L.  K.  A. 


whet}>er  tbcy  had  Jurisdiction  in  tlie  p*rtje- 
ular  case  to  pronounce  the  judgment  which- 
sppears  at  length  upon  the  record  c^iified. 
by  them  to  the  superior  court  for  review. 

Wood  V.  Randall,  5  Hill,  260;  Oroemeelt 
T.  Burxcell,  1  SaJk.  144;  Ex  parte  Beath,  3 
Hill,  62;  iittter  T.  Eunkle,  39  N.  J.  h.  26S; 
State,  SiHman,  Prosecutor,  v.  Stanger,  4> 
N.  J.  L.  102,  6  Atl.  434;  ite  Kennedy,  $9  TL 
1;  People  v.  Suffolk  County  Judge*,  24 
Wend.  249 ;  Sing  v.  Somerselahire  Justiees, 
fl  Dowl.  4  R.  471 ;  People  ex  rel.  Citizeits^ 
QasUght  Co.  v.  Brooklyn  Bd.  of  Asaeasora, 
39  N.  Y.  ei;ir(ntf  v.  Somersetshire  Justices, 
8  Dowl.  ft  R.  733;  Slate  ex  rel.  Walker  ». 
DobaOTi,  135  Mo.  10,  36  S.  W.  23B;  Stale  ex 
rel.  Balpin  t.  Powers,  68  Mo.  320;  State  f» 
rel.  Taylor  v.. St,  Louis  County  Ct.  47  Mo. 
594;  State  ex  rel.  Lalhrop  v.  Dowling,  50 
Mo,  134;  Owens  v.  Andreup  County  Ct.  40 
Mo,  372;  Rex  v.  Moreiey,  2  Burr.   1042. 

The  action  of  the  Macon  county  circuit 
court  in  refusing  to  appoint  commiasionera- 
to  estimate  Uke  damages  which  the  defend- 
ant, the  Northwestern  Coal  &  Mining  Com- 
pany, would  sustain  by  reason  of  the  taking- 
of  a  right  of  WKy  over  ita  land,  was  a  usurp- 
ation of  power,  an  act  entirely  beyiHld  its- 
jurisdiction  and  outaide  of  the  limita  fixed 
for  it  by  law.  The  court  might  just  as  well 
refuse  to  appoint  commissioners  to  condann- 
a  right  of  way  for  a  railroad  over  property- 
belonging  to  an  individual.  In  either  case 
ita  action  would  be  an  arbitrary  and  wilful 
refusal  to  perform  a  plain,  positive  duty. 

In  all  such  cases  certiorari  is  the  most 
apeedy  and  moat  effective  remedy,  and  th* 
remedy  given  by  the  authorities,  American 
and  English — old  and  new. 

Cambridge  v.  Boaton  d  A.  R.  Comra.  153 
Mahs.  161,  26  N.  E.  241 ;  Eawleye  /i».  Co.  r- 
Duflie,  67  Iowa,  175,  26  N.  W.  117;  Bam- 
man  v.  Van  Wagenen,  94  Iowa,  399,  62  N. 
W.  796;  Kdgar  v.  Oreer,  14  Iowa,  211; 
Slreret  T.  Stuart,  36  Ark.  169;  Chicago,  R. 
I.  d  P.  R.  Co.  V.  Toung,  96  Mo.  39,  S  S. 
W.  776 ;  People  ex  rel.  Oitisena'  Gaslight  Co. 
V.  Brooklyn  Bd.  of  Assessors,  39  N,  Y.  81; 
Snoddy  v.  Pettia  County,  45  Mo.  381;  Peo- 
pie  V,  Suffolk  County  Judges.  24  Wend.  249: 
King  v,  Somersetshire  Justices,  8  Dowl,  A 
R,  733;  Prosser  v.  Seoor,  6  Barb.  607; 
Stokes  V.  Enorr,  11  Wis.  300 :  St.  Joseph 
Lead  Co.  v.  Simms,  lOB  Mo.  222,  )8  S.  W, 
000;  Ex  parte  Smith,  135  Mo.  223.  33  L.  S. 
A.  606,  36  S.  W.  628;  State  ex  rel.  Walker  v. 
Dobson,  135  Mo,  1,  38  S.  W.  238;  State  ex 
rel.  Taylor  v.  St.  Louia  County  Ct.  47  Mo. 
604;  Stale  ex  rel.  Balpin  v.  Powers,  68  Mo. 
320;  Stale  ex  rel.  Lathrop  v,  Doieling,  50 
Mo.  134;  Owena  v.  Andrew  County  Ct.  49 
Mo.  372;  Rex  v.  Moreiey,  2  Burr.  1042;  Rea 
V,  Lloyd,  2  Strange,  909;  King  v.  Liston.  5 
T.  R,  340;  Anonymous,  1  Barn.  &  Ad.  382; 
Winter  v,  Lethbridge,  13  Price,  533;  Croen- 
welt  y.  Burviell,  1  Balk.  144;  Nevi  Jersey  R, 
d  Transp.  Co.  v,  Suydam,  17  N.  J.  L.  25; 
Baker  v.  SAo«ta  County  Super.  Ct.  71  Cal. 
5S3,  12  Pac.  685;  Aitter  v,  Kunble,  39  N.  J. 
L,  269 ;  State,  Eilhaan,  Prosecutor,  v. 
Stqnger,  40  N,   J.   L.    192,  6   Atl.   434;   Ji* 
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Keftnedy,  55  Vt.  1 ;  King  t.  Somertgtshire 
Justices,  G  Dowt.  A.  K.  471 ;  Eo  parte  BeatK, 
3  Hill,  52;  Wood  V.  Randall,  5  Hill,  2G9; 
King  v.  Standard  Hilt,  i  Maule  ft  S.  378; 
Com.  V.  Sheldon.  3  MasB.  Ib7;  Parka  v.  Bos- 
ton, 8  Pk-k.  218.  19  Am.  Dec.  322;  Starr  y. 
Hochester.  6  Wend,  5W;  Hawk.  P.  C.  218, 
chap,  76,  f.  80;  North  A.labama  Develop- 
ment Co.  V.  Orman,  18  C.  C,  A,  309,  30  U. 
S.  App.  64(>,  71  Fed,  Hep,  764;  Hayford,  v. 
Aroostook  County  Comrs.  78  Me.  155,  3  Atl. 
51 ;  People  ex  ret.  Bcherer  v.  Walsh,  33  Hun, 
345;  Hall  V.  Eldorado  County  Super.  Ot.  71 
Cal.  550,  12  Pac.  G72;  Sta.;e  en  rel.  Bat/ha  v. 
FMUps.  97  Mo.  331,  3  L.  R.  A.  470,  10  S.  W. 
3&5;  Stcitnn  v.  Cumberland,  8  Gill,  153; 
King  v.  Somersetshire  Justices,  3  Dovrl.  & 
R.  273;  Woli  V.  State,  Pindle,  J2  Gill  ft  J. 
339;  flofcea  v.  Knarr,  11  Wis.  3B3 ;  ifoberfj 
v.  Warren,  S  Wia.  736;  Comfts  T.  Dunlap,  19 
Wis.  561;  CaniaU  t.  Craurford  County,  11 
Ark.  627. 

The  nietliod  of  revieir  is  immatei;ial.  It 
ma;  os  well  be  b;  certiorari  oa  by  appeal  or 
writ  of  error ;  and  all  of  these  etand  upon 
tm  equal  footing  under  the  ^ant  of  appel- 
taU  jurisdiction  in  I  2,  art.  6,  Mo.  Const, 

Clark  V.  Ross,  1  111.  262 ;  Crone  v.  Qilel, 
3  Kan.  55;  Ex  parte  Bateaville  d  B.  R.  Co. 
3tt  Ark.  87 ;  Marburg  v.  Madison,  1  Cranch, 
ITS,  2  L.  ed.  72;  H'eston  v.  Charleston,  2 
Pet.  464,  7  L.  ed.  4SG;  United  States  v. 
Hamilton,  3  Dall.  IT,  1  L.  ed.  4U0;  Ex  parte 
Crane.  5  Pet.  IBO,  8  L.  rd.  82 ;  Sikes  v.  Ran- 
som, 6  Johns.  279;  .State  ea  rel.  Campbetlv. 
St.  Louis  Ct.  of  Appeals,  97  Mo.  283,  10  S. 
W.  874;  Story,  Const.  5th  ed.  !  1761. 

Messrs.  Bob  Ell  Onthvie  and  Drikrt 
A  Mltobell,  for  respondeat: 

The  writ  of  oertiorftri  doe*  not  ordinarily 
issue  to  a  court  of  general  jurisdiction  pro- 
ceeding according  to  the  oourse  of  CMnmoD 
law,  where  the  cause  is  removiable  to  the  bU' 
preme  court  or  court  of  appeals  on  appeal 

Stale  ex  rel.  Teasdale  t.  Smith,  101  Mo. 
174,  14  S.  W.  lOB;  Stote  ea  rel.  MUeouH  P. 
R.  Co.  V.  Edwards,  104  Mo.  126,  16  S,  W. 
117;  State  ex  rel.  TUley  v.  Blover,  113  Mo. 
202,  20  S.  W.  7B0;  Stole  ew  rel.  Walker  v. 
Dobson,  135  Mo.  1,  36  S.  W.  238 ;  State  eai 
rel.  Atty.  Gen.  v.  Oill,  137  Mo.  627.  39  S.  W. 
81;  Stole  ew  rel.  Walbridge  v.  ValUant.  123 
Mo.  524,  27  S.  W.  37B,  28  S.  W.  686;  Harris, 
Certiorari,  S  44,  p.  37. 

On  a  petition  by  a  railroad  compeny  to 
condemn  real  estate,  it  devolves  upon  the 
circuit  court  to  try  the  issues  raised  by  the 
pleadings  up  to  and  prior  to  the  appoint- 
ment of  commissionera  to  assess  damage. 
In  such  trial  the  circuit  ooutt  proceeds  in 
accordance  with  the  course  of  the  common 
law,  the  same  as  if  trying  any  other  issues 
of  law  or  fact 

St.  Joseph  Terminal  B,  Co.  v.  Hannibal 
d  St.  J.  R.  Co.  04  Mo.  635,  6  8.  W.  691. 

Appeals  and  writs  of  error  are  war- 
ranted in  condemnation  proceedings. 

State  ex  rel.  Missouri  P.  R.  Co.  t.  Ed- 
irards.  104  Mo.  125,  16  S.  W.  117;  St.  Louis 
a  S.  F.  R.  Co.  T.  Evans  d  H.  Fire  Brick  Co. 
fiOL.R.  A. 


85  Uo.  307;  Bt.  Joseph  Terminal  R.  Co.  t. 
Hannibai  d  Bt.  J.  R.  Co.  94  Mo.  635,  6  S. 
W.  691. 

Generally  where  an  appeal  or  writ  of  error 
is  available  t«  a  party  ne  cannot  have  the 
writ  of  certiorari. 

Srttton  V.  Bteber,  62  Mo.  370;  State  e» 
rel.  Walbridge  v.  ValUant,  123  Mo.  524,  27 
8.  W.  379,  28  8.  W.  588;  State  ex  rel.  Mia- 
Bouri  P.  R.  Co.  V.  Eduxirds,  104  Mo.  125,  16 
S.  W.  117 ;  State  ea  rel.  Reider  v.  Moniteau 
County  Ct.  46  Mo,  App,  387;  Birdsall  v. 
Phillips,  17  Wend.  464;   Harris,  Certiorari, 

5  44,  p.  37,  and  note;  S(o(e  ew  rel.  Qarlh  v. 
Switzlcr,  143  Mo.  287,  40  L.  R.  A.  280,  46 
S.  W.  245. 

Mere  errors  of  judgmeni,  whether  ot  law 
or  fact,  will  not  be  reviewed  on  certiorari. 

State  ex  rel.  Lemon  y.  Buchanan  County 
Bd.  of  Equalization,  108  Mo.  235,  18  S.  W. 
782;  Slate  ex  rel.  Mollineaux  v.  Madiso<i 
County  Ct.  136  Mo.  323,  37  8.  W.  1126; 
Stole  ea  rel.  Bristol  y.  Walbridge,  60  Mo, 
App,  657:  State  ea  rel.  Missouri  P.  R.  Co. 
V.  i'duwde,  104  Mo.  12S,  16  S.  W.  117; 
Slate  ea  rel.  Teasdale  v.  Smith,  101  Mo.  174, 
14  S.  W,  108;  Harris,  Certiorari,  3  82,  p.  65. 

This  court  will  not  review  and  hear  this 
case  upon  its  merits.  This  is  not  tbe  office 
of  the  writ  of  certiorari. 

State  ea  rel.  Reider  v.  Afonileaw  Countjf 
Ct.  4S  Mo.  App.  387 ;  State  ea  rel.  Lemon  v. 
Buchanan  County  Bd.  of  Equalization,  108 
Mo,  235,  16  S.  W.  782;  Harris,  Certiorari,  J 
82,  p.  65,  g  102,  p.  76. 

Brnee,   J.,  delivered   the  opinion  of  the 

This  is  a  proceeding  by  certiorari.  The 
relator  is  a  railrotul  corporation,  organised 
under  article  2,  chap.  42,  Rev.  Stat.  1880, 
for  the  purpose  of  building,  operating,  and 
maintaining  a  standard -gauge  railroad  from 
a  point  in,  at,  or  near  the  town  of  Bevier, 
in  Macon  county,  to  a  point  ia,  at,  or  near 
the  town  of  Ardmore,  in  said  county.  On 
the  17th  of  April,  1809,  the  relator  Sled  in 
the  circuit  court  of  said  county  its  petition, 
under  the  provisions  of  article  6  of  said 
chapter,  to  oondemn  a  right  of  way  for  its 
railroad  "along  and  across  1  acre  of  groiind 
south  of  the  bridge  over  Sulphur  creek,  in 
M&con  county,  and  for  about  1,300  feet 
aloikg  the  east  side  of  the  eastern  railroad 
track  of  the  Northwestern  Coal  A  Mining 
Company,  and  south  of  1  acre  of  land  afore- 
said, and  also  a  crossing  over  said  eastern 
railroad  track  of  said  coal  and  mining  com- 
pany at  a  point  south  of  the  1,300  foot 
strip  of  ground."  The  petition  waa  in  the 
usual  form,  naming  the  Northwestern  Coal 

6  Mining  Company,  W.  S.  Watson,  the 
United  States  Trust  Company,  the  Kannas 
&  Texas  Coal  Company,  James  C.  Strean, 
and  R,  C,  Rc»nbauer  as  defendants,  and 
praying  for  the  appointment  of  Jommission- 
ers  to  assess  their  damages.  Summons 
thereon  waa  duly  issued  and  served,  and 
upon  the  return  day  thereof  the  said  North- 
western  Coal  A  Mining  Company  and  W.  S. 
Watson  filed  separate  ojBwers  tJi«reto.  The 
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UMwer  of  th«  NorthwesUm  CoftI  t  Mining 
Company,  after  putting  in  ieeue  the  allega- 
tions  of  the  petition,  contained  the  follow- 
ing ple«:  "Further  anawering,  this  defend- 
ant aavB  that  it  is  informed  and  lietieveB, 
and  H)  efaarges  the  fact  to  be,  that  the  plain- 
tiff it  ^ot  a  public  railroad  oorporation,  and 
has  no  intention,  to  build  and  otni  a  public 
railwnj  built  for  public  use  and  benefit,  but 
that  the  plaintiff  corporation  baa  been  pro- 
moted and  organiced  by,  and  i*  owned  bj 
and  belongs  to,  the  defendant  the  KanuLS  & 
Texai  Coal  Oompuny;  that  said  coal  ootn- 
pan]  and  said  railway  have  the  same  of- 
ficeri  and  directors,  and  largely,  If  not  en- 
tirely, the  same  stockholders;  that  tJie  de- 
fendant tlie  Kansas  dt  Texas  Coal  Company 
is  a  coal  corporation,  and  as  sucb  owns  and 
controls  a  large  number  of  coal  mines,  and 
a  large  amount  of  ooal  lands,  lying  in  the 
township  of  Bevier  (township  66,  range  14, 
and  township  57,  range  15)  and  Chariton 
(township  5fl,  range  15), — that  is  to  say, 
about  the  city  of  Bevier,  and  about  Ardmore, 
and  between  said  places  i  tliat  aaid  coal 
company,  for  its  own  private  benefit,  and 
for  no  other  purpose  whatever,  promoted, 
organized,  and  is  managing  and  controlling, 
said  coel  railway,  and  as  such  secured  the 
said  incorporation,  and  as  such  is  maintain- 
ing this  proceeding  to  condemn  the  right  of 
way  over  this  defendant's  land;  that  said 
coal  company  has  put  up  and  furnished  all 
the  money,  means,  and  capital  of  the  said 
coal  railway;  that  on  May  12,  1698,  the  said 
coal  railwuy  executed  to  the  St.  Louis  Trust 
.  Company  ita  mortgage  on  all  its  rights, 
tracks,  property,  and  franchises  of  every 
kind  and  deacription,  as  trustee  for  the  said 
coal  company,  in  consideration  that  the  said 
eoal  company  would  loan,  and  did  loan,  the 
said  coal  railway  $70,000,  for  which  it  ex- 
ecuted to  said  coal  company  its  note  of  that 
date.  And  this  defendant  says  that  Uie  only 
business,  purpose,  object,  and  use  of  said  al- 
leged railroad  are  the  private  use,  benefit,  in- 
terest, and  advantage  of  the  said  coal  rail- 
road, and  that  there  is  no  other  business, 
nse,  or  demand  existing  for  the  building  of 
•aid  alleged  railroad.  &o  this  defendant 
says  that  it  is  a  fraud  upon  the  law,  and 
in  contravention  of  the  righta  of  the  owners 
of  property,  to  suffer  and  allow  said  rail- 
road compiuiy  to  use  the  right  and  power  of 
eminent  domain  to  condemn  the  private 
property  and  land  of  this  defendant  or  of 
any  other  person.  Defendant  says  that  it 
is  a  coal  corporation,  doing  a  mining  busi- 
ness near  Bevier,  and  as  such  owns  the  land 
over  which  plaintiff  intends  to  condemn  a 
right  of  way  for  its  alleged  railroad;  that, 
as  appears  from  the  plat  filed  with  plain- 
tiff's petition,  it  has  constructed  and  owns, 
in  connection  with  the  defendant  Watson,  a 
railroad  along  and  over  said  lands;  that 
said  railroad  was  built  at  a  large  expense 
and  outlay  of  money,  in  order  to  carry  on 
and  conduct  defendant's  business  of  min- 
ing coal,  and  it  has  along  said  railroad  a, 
shaft  sunl;  to  its  mines,  and  from  said  mines 
and  shaft  are  taken  daily  many  tons  of  coal, 
60  L.  E.  A. 


which  this  defendant,  by  means  of  its  said 
rsilro-td,  conveys  to  the  Hannibal  A  St. 
Joseph  Railroad  for  shipment  ta  the  mar- 
kets; that  said  shaft  was  sunk,  and  said 
mines  were  built  and  constructed,  at  the  cost 
of  many  thousands  of  dollars  to  this  defend- 
ant, and  are  of  great  value.  This  defendant 
says  tJiat  it  has  for  its  railroad,  and  the 
operation  of  its  business  Uiereon,  only  a 
right  of  way  of  40  feet,  which  it  has  pur- 
chased for  that  purpose,  and  that  all  of  said 
40  feet  is  necessary  for  the  proper  operation 
of  its  mines  and  its  railroad,  uid  that  they 
cannot  succecsfully  and  conveniently  be  op- 
erated with  a  less  width  of  right  of  way  than 
defendant  has   bought   and   paid   for;    that 

Slaintiff's  proposed  right  of  way,  as  appears 
rom  iU  plat  filed  wiUt  its  petition,  is  with- 
in 7  feet  of  the  center  line  of  defendant's 
line  as  now  laid  down  and  operated  on  said 
premises;  Uiat,  if  said  proposed  track  be 
condemned,  this  defendant's  business  will  be 
larffoly,  if  not  wholly,  destroyed,  and  there 
will  be'no  room  for  turnouts,  side  tracks, 
passing  tradti,  storage  traijui,  and  oUier 
necessary  structures  and  buildings  neces- 
sary for  the  proper  and  profitable  use  and 
operation  of  Its  said  mines.  And  so  this  de- 
fendant says  that  plaintiff  cannot,  under  the 
guise  of  building  a  railroad,  condemn  tbt 
track  and  right  of  way  ol  this  defendant, 
and  thereby  destroy  its  business,  for  Ua 
benefit  of  its  rival  and  competitor  in  busi- 
ness, the  Ksnsas  &  Texas  Coal  Company,  to 
which  the  aaid  plaintiff  belongs.  Defend- 
ant further  says  that  the  defendant  Watson 
is  a  part  owner  in  defendant's  said  railroad, 
and  owns  and  operates  a  mine  some  half  mile 
beyond  the  plaintiff's  said  mine,  which  said 
mine  is  known  as  'Watson's  Mine  No.  2 ;' 
that  defendants'  said  railroad  extends  on  to 
said  Watson's  Mine  No.  2,  at  which  mine 
said  Watson  is  conducting  and  carrying  on 
a  mining  business,  and  daily  takes  from 
said  mine  many  tons  of  coal,  which  are  sent 
over  said  railroad  fa?  defendant's  mine  to  tlie 
Hannibal  &  St.  Joseph  Railroad,  to  be 
shipped  to  the  markets,  and  the  condemna- 
tion of  the  alleged  right  of  way  described  in 
plaintiff's  petition  would  not  only  ruin  and 
destroy  defendant's  railroad,  and  cripple  and 
injure  defendant's  business,  but  would  also 
ruin  and  destroy  the  interest  of  the  said 
Watson  in  the  said  railroad,  and  also  cripple 
and  injure  aaid  Watson,  and  cut  him  off 
from  said  Hannibal  &,  St.  Joseph  Railroad, 
and  would,  in  fact,  reduce  this  defendant 
and  the  aaid  Watson  to  the  necessity  of  se- 
curing an  approach  tx>  said  Hannibal  A,  St. 
Joeeph  Railroad  upon  the  use  of  plaintifTa 
alleged  railroad,  and  subject  them  to  the 
prices,  extortions,  and  monopoly  of  tlie  said 
plaintiff  and  its  owner,  the  said  Kansas  ft 
Texas  Coal  Comp:iuy,  the  rival  and  compet- 
itor in  business  of  tliis  defendant  and  the 
said  Wataon.  And,  furUier  answering,  this 
defendant  say«  that  there  exists  no  necessity 
for  the  plaintiff  to  locate  and  establisli  its 
all<^ed  railroad  upon  the  line  and  trade 
marked  out  and  described  in  its  petition: 
iot   the   reason   that  this   defendant   is   in- 
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formed  and  beliar^  And  charges  the  fkct 
to  b«,  that  plaintiff,  or  its  owner,  the  Kan- 
■ks  &  TexoB  CoiJ  Company,  otrae  a  right 
of  way  100  feet  wide^  adjoining  and  along 
the  north  and  east  aide  of  defendant's  right 
of  way,  on  which  plaintiff  oould  well  and 
eaailj  construct  and  build  ajid  operate  ita 
railroad,  without  iuterfering-  with  any  right 
of  the  busineae  of  this  defendant.  And  k 
this  defendant  saya  that  it  i«  wholly  inequit- 
able, unjuat,  and  contrary  to  law  and  good 
eoDscience  to  allow  the  plB,intiS  to  proceed 
to  conderan  and  conitruct  and  build  its  rail- 
Toad  upon  the  line  marked  out  in  plaintiff'g 
petition  and  the  accompanying  plat,  since 
the  aame  is  not  for  public  use,  but  solely  and 
only  for  the  use,  benefit,  advantage,  and 
eiDolument  of  the  plaintiff,  the  said  KanaaB 
A  Texas  Coal  Company;  and  defendant  eajB 
that  it*  bualneas  would  be  irreparably  in- 
jured, and  ita  damage  could  in  no  adequate 
■enoe  be  computed  or  eatinmted,  and  its 
buaineaa  would  be  greatly  injured,  not  to 
say  ruined,  by  allowing  plaintiff  to  build 
and  construct  its  railroad  upon  the  line 
marked  out,  or  to  condemn  defendant's  prop- 
erty for  the  purpose  of  such  construction. 
Wherefore  defendant  prays  the  court  that  it 
will  dismias  plaintiff's  petition,  that  it  will 
refuse  to  appoint  commissioners  to  assess 
damages,  and  that  it  will  restrain  and  en- 
join the  plaintiff  from  condemning,  or  at- 
tempting to  condemn,  a  right  of  nay  for  its 
alleged  railroad  on  and  along  the  line  de- 
scribed in  its  petition,  and  mariied  out  in 
the  plat  accompanying  said  petition,  or  upon 
defendant's  right  of  way  and  premises  men- 
tioned in  said  petition,  and  will  restrain 
and  forever  enjoin  the  said  plaintiff  from 
building  its  said  railroad  upon  said  line  a« 
prayed  in  ita  petition,  and  for  all  other  or- 
ders, judgments,  and  decrees  that  may  to 
the  court  seem  equitable  and  right,  and  for 
general  relief."  The  answer  of  Watson  wai 
to  the  same  purport,  adopted  the  answer  of 
the  Northwestern  Coal  &  Mining  Company, 
and  joined  in  its  prayer  for  relief. 

Afterwards,  on  the  13th  of  June,  lSd9,  the 
iisues  coming  on  to  be  heard  in  said  circuit 
court  before  the  respondent,  the  Honorable 
Nat  M.  Shelton,  jud^  thereof,  on  motion  of 
relator  for  the  appointment  of  commission- 
er!, as  prayed  for  in  the  petition,  judgment 
Uiereon  was  rendered  as  follows:  "And  now 
the  court,  having  heard  all  of  the  evidence 
introduced  t^  plaintiff  and  defendants  lor 
and  against  the  motion  of  plaintiff  for  the 
appointment  of  oommissioners  herein  to  as- 
sess damages  for  the  taking  of  the  strip  of 
land  herein  sought  to  be  condemned,  and 
bang  fully  advised  in  the  premises,  doth  or- 
der and  adjudge  that  plaintiff  is  not  entitled 
to  such  appointment,  and  overrules  said  mo- 
tion, and  finds  the  issues  herein  for  the  de- 
fendants; p.nd  it  is  further  ordered,  ad- 
judged, and  decreed  that  plaintiff  take  noth- 
ing by  its  suit,  and  that  defendants  recover 
their  costs  herein  expended,  and  have  there- 
for execution;  and  plaintiff  objecla  and  ex- 
cnits  to  the  action  of  the  court  at  the  time.*' 
Afterwards,  on  the  2d  of  October,  1609,  on 
fiOL.Il.  A. 


the  applicaUoB  of  relator  to  one  of  the 
judges  of  this  court,  the  writ  of  certiorari 

now  under  consideration  was  issued,  directed 
to  the  respondent;  to  which  in  due  time  re- 
spondent made  return,  certifying  a  com- 
plete transcript  of  all  tjie  proceedings  in  the 
matter  aforesaid  in  his  court,  from  which 
the  foregoing  facta  appear.  Thereupon  re- 
lator, on  the  24th  of  October,  1899,  filed  its 
motion  to  quash  the  judgment  aforesaid,  and 
remit  the  record,  with  directions  to  the  cir- 
cuit court  to  appoint  commissioners  in  said 
cause,  and  the  respondent,  on  the  Sth  of  No- 
vember, 1899,  aied  his  motion  to  quush  the 
writ     Thus  the  questions  tor  determination 

This  writ  of  certiorari  is  prosecuted,  not 
as  an  auxiliary  to  an  appeal  or  writ  of  error, 
but  as  an  original  writ  to  quash  the  judg- 
ment in  the  circuit  court,  and  in  support 
thereof  the  relator,  in  ita  motion  to  quash, 
assigns  the  following  reasons:  "firsL  That 
the  judgment  aforesaid,  in  form  aforesaid,  is 
illegal  and  void,  in  this:  Because  said  judg- 
ment is  founded  upon  au  erroneous,  illegal, 
and  improper  construction  of  S  2741  of  the 
Revised  Statutes  of  Uissouri,  said  court 
holding  that  an  ordinary  business  corpora- 
tion, a  coal  company,  aa  shown  hy  the  plead- 
ings in  this  case  as  well  as  by  evidence,  was 
entitled  to  claim  protection  of  said  section, 
when  the  taking  of  the  property  sought  to 
be  condemned  materially  interfered  with  the 
use  to  which  by  law  said  coal  company  was 
authorised  to  subject  the  same.  Second. 
Because  the  evidence  preserved  of  record 
shows  that  the  taking  of  the  property  sought 
to  be  condemned  would  not  materially  inter- 
fere with  the  uses  to  which,  by  law,  said 
coal  company  was  authorized  to  subject  said 
lands.  Third.  Because  f  2T41  of  the  Re- 
vised Statutes  of  Missouri,  if  suscepLtble 
of  the  construction  given  thereto  then  1^ 
circuit  court  of  Slacon  county,  Missouri,  ia 
unconstitutional,  illegal,  and  void,  in  this; 
That  said  section  confers  upon  an  ordinary 
business  corporation  an  immunity  from  the 
exercise  of  the  right  of  eminent  domain  by 
any  corporation  vested  with  that  power, 
whereas  any  property  owned  by  an  individ- 
ual is  subject  to  the  right  of  condemnation, 
and  hse  no  such  immunity;  thereby  denying 
to  individuals  the  equal  protection  of  the 
law,  contrary  to  the  I4th  Amendment  of  the 
Constitution  of  the  United  States,  and  to  ) 
30  of  article  2  of  the  Constitution  of  this 
state.  Fourth.  Because  such  a  construc- 
tion of  S  S741  of  the  Kevised  SUtutes  of 
Missouri  of  1839  is  contrary  to  S  4.  art.  12, 
of  the  Constitution  of  this  state,  which  de- 
clares that  'tho  exercise  of  the  power  and 
right  of  eminent  domain  shall  never  be  so 
construed  or  abridged  aa  to  prevent  the  tak- 
ing, by  the  general  assembly,  of  the  prop- 
erty and  frfLiirhises  of  incorporated  com- 
panies already  organized,  or  that  may  be 
hereafter  organized,  and  subjecting  them  to 
the  public  uae,  the  same  as  that  of  individ- 
uals.' Fifth.  Because  ivicsti  a  construction 
of  i  2741  of  the  Revised  Statutes  of  Missouri 
of  1889  deprives  the  Kansas  k  Texas  Cool 
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Rulwaf,  the  pl&iatiff  in  the  eauM  ktoreaaid, 
in  the  circuit  court  of  Uacon  oounty,  Mii- 
Bouri,  of  the  beneUta  of  S  13  of  article  12  of 
the  Constitution  of  this  state,  which  is 
following:  'Any  railroad  corporation  oi 
Mciation,  organized  for  the  purpose,  shall 
have  the  right  to  construct  and  operate  a 
rait  road  between  any  points  within  this 
state,  and  to  connect  at  the  state  line  with 
railroads  of  other  atat«s.  Every  railroad 
company  shall  have  the  right,  with  ita  road, 
to  intersect,  connect  with  or  croBs  any  other 
railroad,  and  shall  receive  and  transport 
each  the  other's  passengers, tonnige,and cars, 
loaded  or  empty,  without  delay  or  discrim- 
ination.' Sixth.  Because  such  a  construc- 
tion of  }  2741  deprives  the  Kansas  &,  Texas 
Coal  Railway,  the  plaintiff  in  the  said  cause 
in  the  circuit  court  of  Macon  county,  of  an 
opportunity  to  construct  the  railway  it  is 
authorized  to  construct,  under  the  pro- 
Tisiona  of  its  charter  and  the  Coustjtution 
and  laws  of  Missouri.  Seventh.  Because 
the  construction  of  S  £741  of  the  Revised 
Statutes  of  Missouri  of  1S8S,  given  thereto 
by  the  circuit  oourt  of  Maoon  county,  and 
especially  the  construction  given  to  the 
words  'any  corporation,'  is,  in  fact,  a  decla- 
ration that  any  busineee  corporation,  wheth- 
er vested  with  the  power  of  eminent  domain 
or  not,  can  defeat  the  exermse  of  eminent  do- 
main, when  attempted  by  a  corporation 
vested  therewith,  simply  because  the  defend- 
ant in  the  eondemnsUon  proceeding  is  an 
ordinary  business  corporation;  all  of  which 
is  contrary  to  the  legal  and  proper  construc- 
tion of  said  section,  and  the  words  'any  cor- 
poraUon'  in  said  section  plainly  refer  to  ■ 
corporation  vested  with  the  power  of  emi- 
nent domain.  Eighth.  Because  such  con- 
struction of  «aid  S  2741  is  contrary  to  the 
well-known  rule  of  law,  which  is  that  all 
sections  of  a  statute  (that  is  to  say,  all  of 
the  sections  of  article  8  of  chapter  iZ  of 
the  Revised  Statutes  of  Missouri  of  18S9) 
should  be  construed  together,  and,  when  thus 
construed,  it  plainly  appears  that  said  sec- 
tion only  refers  to  corporations  having  the 
power  of  eminent  domain." 

That  the  judgment  should  be  quashed  for 
these  reasons  counsel  for  relator  maintains 
in  an  able  and  elaborate  brief,  in  which  many 
cases  are  cited  from  this  and  other  Jurisdic- 
tions. With  most  of  the  propositions  of  law 
announced  in  the  brief  we  have  no  fault  to 
And.  The  common-law  writ  of  certiorari, 
however,  has  been  so  modified  by  statute  or 
usage  in  most  jurisdictions,  and  its  applica- 
tion and  use  have  been  so  well  defined  by  a 
long  line  of  consistent  decisions  in  this  Bta.te, 
running  from  Rector  v.  Price,  1  Mo.  198,  de- 
cided in  1822,  to  State  ea  rel.  Armour  Pack- 
ing Co.  V.  Stephens,  140  Mo.  662,  4S  S.  W. 
S29,  decided  in  1898,  that  from  thence  can 
well  be  drawn  the  principles  decisive  of  the 
question  in  hand,  with  out  recourse  to  author- 
ity from  abroad.  That  the  circuit  court  of 
Macon  county  had  jurisdiction  of  the  subjeot- 
mattar  of  the  controversy  in  this  condemna- 
tion proceeding  is  beyond  question.  Rev. 
SUt  1889,  SS  2543,  2734  et  seq.,-  Stale  as 
SO  L.  K.  A. 


rel.  Mitaottri  P.  R.  Oo.  v.  Bdtcarde,  104  Mo. 
126,  16  S.  W.  117;  State  m  rcL  Union  Depot 
R.  Co.  V.  Soutkern  R.  Co.  100  Mo.  69,  13  S. 
W.  398;  8t.  Joseph  Terminal  R.  Co.  v.  flim- 
nibal  d  St.  J.  R.  Oo.  94  Mo.  S35,  6  S.  W. 
OBI,  and  cases  cited.  It  appears  from  the 
record  that  Wat«on  and  the  Northwestern 
Coal  &  Idining  Company,  by  th^r  answers 
to  the  eummons,  raised  the  question  in  that 
proceeding  whetjier  thinr  lands  were  subject 
to  condemnation,  and  whether  the  use  to 
which  it  was  sought  to  oandemn  such  land* 
was    a    public     use.     These    were    judicial 

3uestions,  upon  which  the  court  had  juris- 
iction  to  paM.  St.  Joseph  Terminai  R.  Co. 
T.  Cannibal  <£  St.  J.  R.  Co.  94  Mo.  535,  6  S. 
W.  691 ;  Savannah  v.  ffoncocJe,  91  Mo.  54, 
3  S.  W.  215.  And  this  must  be  conceded: 
for,  unless  the  court  in  refusing  to  appoint 
commissiiKierB  acted  judicially,  certiorari 
would  not  lie.  Re  SaliTie  County  Subearip- 
tioa,  45  Mo,  62,  100  Am,  Dec,  337;  Slate  m 
rel.  Orouj  v,  Harriaon,  141  Mo.  ioo,  eit.  18, 
41  S.  W.  on,  43  B.  W,  807.  In  8t.  Joseph 
Terminal  R.  Co.  v.  Hannibal  A  St.  J.  R.  Co. 
94  Mo,  635,  e  S,  W,  691,  it  was  said,  per 
Black,  J.,  speaking  for  the  court,  04  Mo.  toe. 
ait.  642,  643,  S  S.  W.  392:  "The  circuit 
court  seems  to  have  supposed  that  its  powers 
under  the  statute  were  limited  to  an  investi- 
gation of  such  queetions  as  relate  alone  to 
the  amount  of  damages,  and  this  is  the  po- 
sition token  by  the  respondent,  to  which  we 
do  not  agree.  It  is  open  to  the  trial  court, 
in  these  proceedings  to  condemn  property 
for  public  use,  to  determine  whether  the  use 
sought  to  be  mode  of  the  property  is  really 
a  public  use.  Savannah  v.  Haneoek,  01  Mo. 
64,  3  S.  W.  216.  This  may  involve  the  hear- 
ing of  evidence,  tiiough  ordinarily  it  doea 
not  Again,  the  law  denies  to  a  telegraph 
company  the  right  to  appropriate  the  land 
upon  which  certain  buildings  are  situated, 
and  to  a  railroad  company  the  right  to  ap- 
propriate more  than  a  defined  quantity  of 
land  for  depot  purposes,  and  it  restricts  the 
use  to  which  one  corporation  may  subject 
the  property  of  another.  If  it  appears  on 
the  face  of  the  petition  that  the  petitioner 
seeks  to  violate  any  of  these  provisions  of 
the  law,  the  petition  should  be  rejected.  If 
these  or  any  other  valid  objections  to  the 
condemnation  exist  in  point  of  fact,  but  do 

it  appear  on  the  face  of  the  petition,  they 

ay  be  brought  forward,  and  interposeil  as 
defense  by  any  appropriate  pleading,  and, 
necessary  to  a  full  consideration  of  the 

sue,  evidence  may  be  heard.  It  has  been 
the  constant  practice  to  present  these  and 
kindred  questions  in  the  circuit  court,  anil 
of  this  court  to  review  the  rulings  thereon, 
when  the  whole  case  is  before  the  court  on 

ppeal  or  writ  of  error,  Lind  v,  Clement, 
44  Mo.  640;  Eopkina  v.  Kai\Baa  City,  St.  J. 
A  G.  B.  R.  Co.  79  Mo.  BB;  St.  Louis  CowUy 
CI.  V,  OrittBoU,  58  Mo.  189 ;  St.  Loui»  t, 
Franks,  78  Mo,  41.  It  is  true  the  statute 
makes  no  specific  provision  for  raising  these 
like  issuee,  but  it  is  utterly  unreasonaUe 
say  that  the  defendant  must  be  notified 
when  the  petition  will   be   beard,   and   yet. 
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-wbeo  he  i.ppeAra,  he  G&nDOt  be  beard  to  ghow 
'that  the  petitioner  hu  no  right  to  ooDdeinii 
'^e  pBxticular  property  for  the  alleged  lue." 
It  ie  equally  clear  that  the  judgment  of 
the  circuit  court  refusing  to  appoint  com- 
-miseioDers,  and  diemissing  the  relator's  pe- 
tition, was  a  flnai  judgment,  from  which  an 
-mppeal  or  writ  of  error  would  lie.  State  e» 
rel.  Uisaouri  P.  R.  Co.  v.  Edwards,  104  Mn. 
IZS,  IS  S.  W.  117;  8t.  Joseph  Terminal  R. 
•Co.  V.  Hannibal  d  8t.  J.  R.  Co.  94  Mo.  636, 
-«  S.  W.  691,  and  cases  cited;  8t.  Louis  d  S. 
.#".  B.  Co.  V.  Evans  &  H.  Fire  Brick  Co.  S6 
iSo.  307,  and  cases  cited. 

The  objections  of  the  relator  to  the  judg- 
-ment  are  not,  and  could  not  be,  predicated  on 
A  want  of  jurisdiction  in  the'  circuit  court 
to  commit  Uie  errors  of  irhich  it  oomplainB, 
*ut  on  the  fact  that  the  court,  in  adjudicat- 
ing in  a,  matter  wherein  it  had  juriadiction, 
-did  in  fact  commit  those  errors.  Now,  while 
certiorari  is  the  appropriate  remedy  where 
-Ml  inferior  tribunal  acts  without  jurisdic- 
"tion,  or  in  excess  of  its  jurisdiction,  or  when 
'Within  its  jurisdiction  and  the  action  of  such 
inferior  tribunal  cannot  be  reviewed  on  ap- 
.peal  or  writ  of  error  (Stats  ea  rel.  Armour 
Packing  Co.  t.  Btephetts,  148  Mo.  802,  48  S. 
■W.  92B;  State  ex  rel.  Garth  t.  SioitsWr,  143 
Mo.  387,  40  L.  B.  A.  280,  4S  S.  W.  245;  State 
-«a  r«I.  Croa  v.  Harrison,  141  Mo.  12,  41  S. 
"W.  971,  43  B.  W.  867;  State  em  rsl.  Mollin- 
■eavm  v.  Uadisim  County  Gt.  136  Mo.  323,  37 
S.  W.  I12U;  State  em  rel.  Walker  v.  Dobson, 
135  Mo.  1,  3Q  S.  W.  23S;  Statt  ea  rel.  Tilley 
Y.  Slaver,  113  Mo.  202,  20  8.  W.  788;  Chi- 
oago,  R.  I.  d  P.  R.  Co.  y.  Toung,  96  Mo.  3B, 
«  S.  W.  776;  Hannibal  £  St.  J.  R.  Co.  v. 
Slate  Bd.  of  Egualiiation,  64  Mo.  294; 
Snoddy  t.  Pettis  County,  45  Mo.  361 ;  Rector 
-v.  iVtc«,  1  Mo.  198),  yet  in  this  Btat«  the  law 
is  also  well  settled  that  it  cannot  be  used  as 
-A  substitute  for  appeal  or  writ  of  error,  and 
"that  where  such  tribunal  has  jurisdiction, 
a.Dd  its  action  can  be  reviewed  by  appeal  or 
■writ  of  error,  certiorari  will  not  lie  (Stats 
«r  rel.  A.tty.  Gen.  v.  Gill,  137  Mo.  827,  39  S. 
W.  81;  Slote  ea  re£.  Walbridge  v,  Valliant, 
123  Mo.  624,  27  S.  W.  379,  28  S.  W.  586; 
State  ex  rel.  Lemon  v.  Buchanan  County  Bd. 
of  equalization,  108  Mo.  235,  18  S.  W.  782; 
State  ex  ret.  Missouri  P.  R.  Co.  v.  Edu>ards, 
104  Mo.  125,  18  S.  W.  117;  State  ex  rel. 
Union  Depot  R.  Co.  t.  Southern  R.  Co.  100 
Uo.  69,  13  S.  W.  398;  Hannibal  &  St.  J.  B. 
4^0.  v.  Morton,  27  Mo.  317 ;  Boren  v.  Welty, 
A  Mo.  250).  As  waa  said  by  Burgess,  J,, 
in  Ward  V.  Gentry  County  Bd.  of  Equaliza- 
tion, 135  Mo.  309,  30  S.  W.  648:  "It  is 
well  settled  that  the  writ  of  ccrUorari  only 
brings  up  the  record,  and  only  such  matters 
as  appear  from  the  face  thereof,  and  which 
•^  to  the  jurisdicUon  of  the  tribunal  to 
which  the  writ  ia  aued  out,  can  be  reviewed 
by  auch  writ."  By  Sherwood,  J.,  in  State 
^m  rel.  Teasdale  v.  Smith,  101  Mo.  174,  14 
S.  W.  108:  "This  writ,  under  constitutional 
provisions,  is  strictly  the  common-law  writ 
-of  that  name.  It  only  brings  up  the  record, 
•nd  can  only  reach  errors  and  defects  which 
-appear  on  Uie  fact  of  the  record  of  the  trl- 
40L.  R.  A. 


bunal,  to  whtch  it  ia  baued,  and  irtiich  arft 
jurisdictional  in  their  nature.  Hannibal 
d  St.  J.  R.  Co.  V.  State  Bd.  of  Egualieation, 
04  Mo.  294."  And  by  the  eame  judge,  in 
Btaie  ex  rel.  Walker  v.  Dobaon,  135  Mo.  loo. 
cit.  20,  38  S.  W.  243:  "The  power  of  thii 
court  is  aa  comprehensive  in  this  respect 
over  inferior  courts  in  this  state  as  was  the 
court  of  King's  bench  in  England  in  a  simi- 
lar way.  And  on  many  occaaiona  has  this 
superintending  control  been  exercised  by  this 
court  from  the  earlieat  days  of  ita  hiatorr 
down  to  the  present  time,  in  keeping  circuit 
and  other  courts  within  the  compasa  of  their 
legitimate  juriadiction,  and  in  preventing 
them  from  transcending  the  conflnea  of  their 
lawful  authority.  ...  Our  inquiries, 
however,  ore  limited,  under  the  common-law 
practice  which  jprevfuls  in  this  state, toauoh 
errors  as  are  of  record  and  juriadictional  in 
their  character."  By  Black,  J.,  inStateea 
rel.  DaiLson  v.  Bt.LouiaCt.  of  Appeala,99  Mo. 
210,  loc.  cit.  221,  12  S.  W.  001:  'The  writ 
cannot  be  awarded  for  the  simple  purpose 
of  correcting  errors,  if  any  there  were.  It 
must  clearly  appear  that  the  court  of  appeals 
has  e^iceeded  ita  legitimate  powers."  By 
Macfarlane,  J.,  in  Stote  es  rel.  Misaouri  P. 
R.  Co.  V.  Edaards,  104  Mo.  125,  16  S.  W. 
117:  "The  office  of  a  common-law  writ  of 
certiorari  is  to  bring  the  record  of  the  pro- 
ceedinge  of  an  inferior  court  or  tribunal  be- 
fore a  superior  court  to  determine  whether 
it  had  acted  legally  and  within  its  jurisdio- 
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the  proceedings  of  the  in- 
ferior court  or  tribunal,  and  is  only  allowed 
where  no  appeal  or  writ  of  error,  or  other 
available  mode  of  review,  is  afforded-  Chi- 
cago, R.  I.  d  P.  R.  Co.  T.  younp.  90  Mo.  41, 
8  S-  W.  770 ;  Poe  v.  ifarton  Mach.  Works,  24 
W.  Va.  617;  Ennis  v.  Ennis,  110  111.  78; 
Hauser  v.  State,  33  Wis.  678;  Witkowski  v. 
Sl;alov.aki,  40  Ga.  41 ;  Carolan  v.  Carolan, 
47  Ark.  511,  2  S.  W.  105."  See  also  State 
ex  rel.  Bristol  v.  Walbridge,  69  Mo.  App. 
657;  Sfa(«  v.  Schr\eider,  47  Mo.  App.  668; 
Stote  ex  rel.  Reider  t,  Moniteau  County  Ct. 
45  Mo.  App.  387-  Other  eases  in  this  juris- 
diction might  be  added,  but  enough  have  been 
cited  to  show  that  the  rule  in  this  state  la 
well  established,  and  in  entire  harmony 
with  the  general  rule  prevalent  on  this  sub- 
ject, thUB  stated  in  4  Enc.  PI.  t  Pr.  B8: 
I  "At  cotomon  law,  and  in  those  states  which 
I  have  not  departed  materially  therefrom,  the 
accepted  doctrine  ia  that,  where  a  tribunal 
has  jurisdiction,  a  writ  of  certiorari  does 
not  lie  to  correct  mere  errors  in  the  exercise 
of  such  rightful  jurisdiction.  Such  errors 
may  be  generally  corrected  by  appeal,  for 
which  proceas  certiorari  cannot  be  Bubsti- 
tuted."  As  all  the  errors  complained  of  in 
the  condemnation  proceeding  under  consid- 
eration can  be  corrected  by  appeal  or  writ  ol 
error,  it  follows  that  certiorari  does  not  lie. 
The  motion  of  the  relator  to  quaah  the 
judgment  should  be  overruled,  and  tAe  mo- 
tion of  the  respondent  to  quash  the  torit 
should  be  siMtainAl,-  and  it  is  aeoordinglj 
■o  ordered. 
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ICarahftll,  J.,  diMenUng: 

I  diHcnt  in  this  C3«e,  but  ituUl  content 
mTMlf,  at  thU  time,  'niUi  stating  the  prin- 
elples  of  law  upon  which  I  baae  my  dissent, 
without  elaboration,  and  without  tji  analy- 
aii  of  the  decinona  in  this  and  other  jurisdic- 
tioDB  upon  this  subject.  Hie  exhaustive  and 
eoncluHive  brief  of  eoimael  for  relator  cites 
the  multitude  of  casea  which  support  a  right 
to  a  writ  of  certiorari  under  circumetances 
like  those  present  in  this  case.  Mj  reesona, 
biiedy  stated,  are  these:  (1)  Certiorari 
lies  to  review  the  action  of  inferior  courta 
where  thej  have  no  juriadiction,  or  where, 
having  jurisdietioQ,  they  exceed  it,  or  where 
they  proceed  in  the  exercise  of  juriadiction 
in  a  manner  outside  of  the  course  of  the 
common  law.  (2]  It  lies  wherever  an  ap- 
peal or  writ  of  error  does  not  lie.  (3)  It 
is  a  discretionary  writ,  and  not  a  writ  of 
right.  {4)  It  lies  in  eaaet  where  an  appeal. 
or  writ  of  error  also  liea,  it,  in  the  discre- 
tion of  the  court  Issuing  It,  an  appeal  or 
writ  of  error  would  not  afford  an  adequate, 
efficient,  and  epeedy  remedy,  suoh  a«  the  oir- 
cumstances  of  the  case  demand.  State  ac 
rel.  Oartk  v.  Switeter,  143  Mo.  28S,  40  L. 
R.  A.  280,  45  S.  W.  246.  (6)  It  liea  before, 
as  well  as  after,  a  final  judgment.  Original- 
^,  in  England,  it  was  only  employed  before 
final  judgment,  but  its  uses  have  since  been 
«ztended  there  and  in  America  to  oa«ea  after 
flmU  judgment.  The  eases  supporting  the 
foregoing  principles  are  cited  and  dismissed . 


in  Harris  on  Certiorari,  and  in  Uic  brief  «f 
counsel  for  relator. 

Applying  these  prindples  to  the  ease  at 
bar,  the  result  is  this:  (a)  The  relator  i» 
vested  l:^  the  Constitution  with  tiie  power 
of  eminent  domain,  and  sought  to  exercise 
it;  (b)  the  right  of  eminent  domain  is  a 
summary  remedy,  and  its  enforcement  is  out- 
side of  the  procedure  in  ordinary  civil  ac- 
tions; (c)  the  right  was  denied  the  relator 
in  this  case  by  t£e  circuit  court,  which  re- 
fused to  appoint  oommissioners,  and  dis- 
missed relator's  ease;  (d)  the  relief  open  to 
relator  by  appeal  cannot  be  obtained  sooner 
than  two  years,  in  the  usuaJ  course  of  case* 
in  this  court,  unless  the  case  is  advanced  on 
the  doclcet,  which  is  only  done  in  caaes  in- 
volving a  public  interest,  therefore  an  ap- 
peal does  not  afford  an  adequate  remedy  Id 
this  case,  and  hence  certiorari  will  lie;  (e) 
the  writ  being  discretionary,  the  court  ha* 
powtt-  to  protect  itself  from  Improper  or  im- 
provident applications  for  its  aid;  (f)  be- 
ing a  oonstitutional,  original  remedy,  it  was 
intended  to  be  applied  by  this  court  in  aid 
of  its  superintending  control  over  all  in- 
ferior courts,  and,  being  a  summary  writ,  the 
power  of  the  court  is  complete  to  grant  it, 
in  proper  cases,  notwithstanding  an  appeal 
or  writ  of  error  also  affords  a  remedy  whicb 
is  inadequate,  because  not  speedy  enough. 
The  better  reason  and  the  weight  of  author- 
ity are  opposed  to  the  conclusion  announced 
in  the  majority  opinion  in  this  case.  For 
these  reasons  I  dissent  from  that  opinion, 
and  think  this  is  pre-eminently  a  propw 
for  such  a  wrlL 
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JL  yritt  Mtsr  maintain  an  aetlon  SESlnst 

one  who  entices  ber  husband  from  ber  and 
alienates  bis  stTecClans,  under  Stat,  f  21^6. 
tlTlDK  lo  the  wife  a  lirhl  to  sue  and  be  mieS 
as  a  Bln^e  woman. 

(June  1,  ISOO.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Division  of  the  Cir- 
cuit Court  for  JelTerson  County  in  favor  of 
defendant  in  an  action  brought  to  recover 
dnrnii|rP3  for  the  alienation  from  plaintiff  of 
the  affections  of  ber  husband.     Revereed. 

NoTi.^TbsC  a  married  woman  may  maintain 
an  action  for  the  alienation  of  her  busbuid's 
atfi'Ctions,  «pe  Bennett  v,  Bennett  (N.  Y.)  S 
L.  R.  A.  GGB,  and  note;  Foot  v.  Card  (Conn.) 
6  L.  O.  A.  829;  Warren  t.  Warren  (Mich.)  14 
L.  R.  A.  B4S :  Hajnes  v.  NdwIId  (lid.)  14  L. 
B.  A.  T8T;  now  T.  Chapman  (Ho.)  S6  L.  B.  A. 
412;  Rodgklnion  T.  Bodiklnaon  (Neb.)  2T  L. 
B.  A.  120;  Price  t.  Price  (Iowa)  29  L.  B.  A. 
fiOL.B.  A. 


The  facts  are  stated  In  tbe  opinion. 

Jfr.  A.  O.  Rnoker,  for  appellant: 

A  wife  can  maintain  such  an  airtion  botb 
at  conimon  law  and  under  the  statute. 

1  Bishop,  Marr.  &  Div.  New  ed.  !!  1357  at 
seq.;  Baynca  v.  HwiUn,  129  Ind.  581,  14  L. 
It.  A.  787,  29  N.  E.  339 ;  Foatleumite  v.  Pos- 
llcicaitc,  1  Ind.  App.  473,  28  N.  E.  99;  Bige- 
low,  Torts,  163;  Ck«ley,  Torts,  2d  ed.  287; 
Tiffany,  Persons  A  Dom.  Pel.  p.  78;  Bei»- 
neil  v.Benneff.  116  N.Y.  684,8  L.  R.  A.  553, 
23  N.  E.  17 ;  Lynch  v.  Knight,  9  H.  L.  Caa. 
577;  Breiman  v.  Paasch.  7  Abb.  N,  C.  248; 
Baker  v.  Baker,  IS  Abb.  N.  C.  293;  Jayntt  t. 
Jayneg,  39  Hun,  40;  Wamer  v.  MiUer,  17 
Abb.  N.  C.  221;  Churehill  v.  Leww.  17  AMi. 
N.  C.  226;  Foot  V.  Card,  B8  Conn.  I,  6  L.  R. 
A.  829,  18  Atl.  1027. 

It  is  not  essential  to  allege  or  prore  that 

160 :  Broim  v.  Brown  (N.  C.)  S8  L.  R.  A.  21S ; 
and  Oemerd  v.  (Jenierd  (Ps.)  40  L.  R.  A.  H». 

For  casefl  deojlns  nii^  right  D(  action,  ae* 
Duffles  V.  Duffies  (Wis.)  8  L.  B.  A.  420:  Doe  T. 
Roe  (Me.)  8  L.  R.  A.  B3!l ;  and  Boughton  v. 
Rice  (Mass.)  4T  L.  B.  A.  SIO. 

The  rlgbC  of  a  married  woman  to  maintain 
■n  action  agalDM  another  woman  simply  In  th* 
nature  of  crim.  con.  Is  denied  la.  ITiniiaalll  T. 
KeUer  (Minn.)  37  L.  B.  J    — 


;.C.00^^|C 


1900. 
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appellanf*  hnaband  and  appellee  were  guilty 
of  crimiual  oonduet. 

Adantt  V.  Main,  3  Ind.  App.  232,  20  N.  E. 
783:  Uigkam  .T.  Tanotdol,  101  Ind.  160; 
Waldron  v.  Waldron,  46  Fed.  Rep.  310. 

It  ia  not  Msentiail  to  Jilleffe  or  prove  tbnt 
Appellant  and  her  husband  were  aotuall; 
separated  as  a  result  of  the  otmduct  of  ap- 

Waldron  ▼.  Waldron,  46  Fed.  Bep.  316; 
Foot  V.  Card,  63  Conn.  1,  6  L.  R.  A.  820,  18 
Atl.  1027  ;  Adavu  T.  Main.  S  Ind.  App.  232, 
20  N.  E.  703 ;  ataver  t.  Adamt,  06  N.  U.  142, 
10  Atl.  776. 

It  is  not  necesiarj  to  allege  malice  udIcbb 
the  action  is  against  the  parents  of  the  hus- 

lieed  T.  Reed.  0  Ind.  App.  317,  33  N.  E. 
636;  Sailabaok  ▼.  Bailaliaok,  12  Ind.  App, 
660,  40  N.  E..277;  Williamt  r.  WiUiama,  20 
Colo,  el,  37  Pac.  614;  Batleg  y.  Bailoy,  04 
Iowa,  608,  63  N.  W.  341. 

It  is  only  necessaiy  to  allege  ^e  ultimate 
facta  without  alleging  the  meani  used  in  ae- 
eamplishing  those  facts. 

Williams  v.  Willianu,  20  Colo.  61,  37  Pao. 
614;  Fool  T.  Card,  B8  Conn.  1,  fi  L.  R.  A. 
820,  IS  Atl.  1027. 

Meter*.  Koka,  Bk1>&  ft  Splndia  for  ap- 

Pajntev,  J.,  delivered  the  opinion  of  the 
eouTt: 

The  question  presented  here  is,  Can  a 
married  woman  msilntain  an  action  against 
one  who  entices  her  husband  from  her,  and 
alienates  his  affectionsl  At  common  taw 
marriage  ia  considered  in  no  other  light  than 
A  civil  contract,  and  the  holiness  ctf  the 
m«.trinionial  state  is  left  entirel;  to  tlie  ee- 
eleeiastical  law.  The  temporal  couits  con- 
sider unlawful  marriage  as  a  civil  inconven- 
ience. To  punish  or  to  annul  unscriptural 
marriages  is  the  province  of  the  spiritual 
courts  which  act  pro  talute  ftniimB.  1  Bl. 
Com.  432.  The  common  law  recognizes  the- 
right  of  either  husband  or  wife  to  maintain 
a  suit  for  tbe  restitution  of  conjugal  rights 
when  either  is  guiltj  of  injury  of  subtrac- 
tion without  sufficient  reaaon,  In  which  case 
tlie  ecclesiastical  courts  compel  them  to  come 
together.  3  BI.  Com.  Q4.  At  common  law 
the  husband  and  wife  are  treated  as  one  per- 
•on.  Marriage  operates  as  a  suspension,  In 
most  respects,  of  the  legal  existence  of  the 
latter.  All  the  disabilitiea  of  married 
women  spring  from  tbe  supposed  unity  of 
husband  and  wife.  At  eoramou  law  the  right 
«f  the  wife  to  the  consortium  of  her  husband 
exists.  In  the  ecclesiaetical  jurisdiction, 
which  Is  exercised  concurrently  with  that  of 
the  common'law,  tbe  rights  of  the  wife  to  tbe 
consortium  of  the  husband  are  recognized 
and  enforced.  While  tbe  court  did  not  give 
her  damages  for  the  loss  of  the  consortium  of 
the  husband,  but  restored  to  her  tbe  thing  it- 
aelf,  this  was  a  distinct  recognition  of  the 
righte  of  the  wife  bj  the  eccleaiastical  law  of 
Kngland  which  was  founded  upon  the  prin- 
ciple! of  the  oivU  law.  1  BI.  Com.  442;  S 
60  L.R- A. 


Bl.  Com.  ISO,  140.  If  the  dominiou  which 
tbe  common  ^w  gave  the  husband  over  the 
property  and  peraonal  rights  of  the  wife  has 
been  taken  away  from  him  and  conferred 
upon  her,  and  remedies  conformable  with  th* 
spirit  of  the  civil  law  have  been  given  to  the 
wife  for  the  redresi  of  injuries  to  her  per- 
son, property,  and  personal  riglits,  an  ac- 
tion In  her  onrn  name  for  the  loss  of  the 
consortium  of  her  husband  sgaiuFit  one  who 
wrongfully  deprived  her  of  it,  may  be  main- 
tained, unlets  the  consortium  of  her  husband 
ia  not  one  of  her  personal  rights.  It  is  not 
questioned  that  uie  law  gives  the  husband 
the  right  to  maintain  an  action  against  one 
who  deprives  him  of  tlie  consortium  of  his 
wife.  Tbe  law  gives  tbe  wife  the  right  to 
her  husband's  support,  society,  and  affection. 
If  the  right  is  invaded,  a  flagrant  wrong  has 
been  committed.  It  ia  the  toast  of  the  com- 
mon law  that  there  ia  no  wrong  without  a 
remedy.  It  would  be  a  reproach  to  tbe  law 
if  there  was  no  remedy  for  a  wrong  like  this. 
There  is  a  maxim  that  "reason  is  the  life  of 
the  law."  Certainly  it  would  be  against  rea- 
son to  give  tbe  husband  the  right  of  action 
for  an  injury,  but  deny  the  same  to  the  wife 
for  sulTering  a  like  one.  The  reason  which 
gives  the  husband  an  action  against  one  who 
deprives  him  of  the  society  and  affection  of 
hia  wife  supports  a  rule  which  would  give  tha 
wife  the  same  remedy.  Some  courts  hold 
that  at  common  law  an  action  like  the  one 
here  can  be  maintained  by  the  wife.  The 
right  to  the  society  of  his  wife  is  no  greater 
to  the  husband  than  her  right  to  hia  society. 
Marriage  gives  to  each  the  same  right  in  that 
regard.  I£ach  ia  entitled  to  the  society  and 
the  affection  of  tbe  other.  They  both  spring 
from  marriage  contract,  and  are  mutual  id 
character.  It  has  been  said  by  some  courts 
that  these  reciprocal  rights  are  regarded  as 
property  of  the  respective  parties.  It  is  not 
necessary  to  entor  into  a  diacuseion  of  the 
question  as  to  whether  this  action  could  he 
maintained  under  the  common  law.  If  she 
could  not  maintain  such  an  action  at  corn- 
law,  it  waa  because  there  waa  no  remedy 
lable  to  her  for  a  vindication  of  the 
righL  If  tbe  statutes  supply  the  remedy, 
she  i«  clothed  with  a  right  to  enforce  a  meri- 
torious cause  of  action.  In  Bigelow,  Torta, 
153,  it  is  said:  To  entice  away,  or  to  cor- 
rupt the  mind  and  affection  of,  one's  eonsort, 
'i  a  civil  wrong,  for  which  the  offender  is 
labia  to  the  injured  husband  or  wife.  Tbe 
gist  of  the  action  is  not  in  the  loss  of  aaaie- 
ice,  but  the  loss  of  consortium  of  the  wife* 
huabaad,  under  wbicb  terms  are  usually 
included  tbe  person's  slTection,  society,  and 
aid.  Cooley,  Torts,  22B,  says:  "We  see  no 
reason  why  such  an  action  ahould  not  be  sup- 
ported where  by  statute  tbe  wife  is  allowed, 
for  her  own  beneflt,  to  sue  for  personal 
■ongs  Buffered  by  her."  In  Ja\/ne»  v, 
Jai/nts.  30  Hun,  40,  it  is  said:  "These  recip- 
rocal rights  may  be  regarded  as  the  property 
of  the  respective  parties,  in  the  brnad  sense 
of  the  word  'property,'  which  includes  things 
not  tangible  or  visible,  and  applies  to  what- 
ia  exduBivety  one't  own."    In  Foot  n 
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Card,  5S  Conn.  1,  «  L.  R.  A.  629,  18  Atl. 
1027,  it  was  held  that  the  right  of  the  hus- 
band to  the  sSections  and  aociety  of  the  wifr 
hag  ever  been  regarded  as  a  valuable  prop- 
-erty  right,  and  he  has  always  been  permitted 
to  sue  for  the  Iobb  of  it.  Upon  principle, 
this  right  Ib  OS  valuable  to  her  as  la  that  of 
the  husband  to  him.  In  Seaver  v.  Adam», 
UG  N.  H.  142, 10  Atl.  776,  it  ia  mid:  "As,  in 
natural  justice,  no  reaaoo  exista  why  the 
right  of  the  wife  to  maintain  an  action 
against  the  seductreas  of  her  husbknd  should 
not  be  coeitenaive  with  hii  rigbt  of  aetic 
againet  her  seducer,  nothing  but  imperati^ 
necESsitj  would  justify  a  decision  to  the  ooi 
trary."  The  right  of  the  wife  to  maintal 
Buch  a  suit  aa  t£iB  is  supported  by  Weatlaka 
V.  Weitlake,  34  Ohio  St.  633,  32  Am.  Rep. 
307  i  Bennett  v.  Bennett.  116  N.  Y.  684,  6  U 
R.  A.  653,  23  N.  E.  17 ;  Jaynei  v.  Jayn^,  39 
Hun,  40 1  Warner  v.  Miller,  17  Abb.  N.  C. 
221;  Hoj/net  v.  Nowlin,  129  Ind.  5S1,  14  L. 
R.  A.  787,  29  N.  E.  380  j  fool  t.  Card,  53 
Conn.  1,  e  L.  R.  A.  820,  18  At].  1027 1  Seaver 
T.  Adam*,  fi6  N.  H.  142,  10  Atl.  770.  If  the 
wife  was  deprived  of  a,  redress  at  oommon 
1b.w  when  her  husband  was  taken  away  from 
her  by  the  improper  influence  of  others,  it 
is  because  of  its  barbarity,  wbich  nuule  the 
wife  the  mere  servant  of  the  husband, and  de- 
prived her  of  &1I  right  to  redress  her  peraonal 
wrongs,  except  by  bis  will.  The  doctrine  of 
feudal  timts  gave  many  and  comprehensive 
riclits  t4>  the  baron,  but  few  to  the  feme. 
Since  Bucb  barbarous  times  generations  have 
succeeded  generations,  and  each  one  has  in- 
creased in  enlightened  thought,  before  which 
the  barih  doctrines  and  unreasonable  rules 
of  the  common  law  have  fallen.  In  many 
casps  when  the  courts  could  not  refuse  to  ap- 
ply them,  Bome  of  the  legislatures  of  the  sev- 
eral states  in  this  Union  have  by  wise  enact- 
ments deetroyed  them.  Relics  ol  barbarism 
in  the  forms  of  law  cannot  stand  before  the 
progress  of  enlightened  ages.  Kentucky  has 
kept  pace  with  the  age,  and  has  given  to  the 
wife  tbe  right  to  sue  and  be  sued  as  a  single 
woman.  Section  E128,  Ky.  SUt.,  reads  aa 
follows;  "A  married  woman  may  take,  ao- 
quire,  and  hold  property,  real  and  personal, 
by  gift,  devise,  or  descent,  or  by  purchase, 
and  she  may,  in  her  own  name,  as  if  she  were 
unmarried,  sell  and  dispose  of  her  personal 
property.  She  nay  make  contracts  and  sue 
and  be  sued,  as  a  single  woman.  .  .  ." 
ThiB  legiBlatian  is  a  step  In  the  direcUon 
of  the  abrogation  of  the  common-law  unity 
of  husband  and  wife.  As  the  wife  has  the 
right  to  the  conaortium  of  her  husband,  and 
deprivation  inflicts  an  injury  lo  her  personal 
Tights,  and  as  the  statute  we  have  quoted  af- 
forila  the  remedy,  by  allowing  her  to  main- 
Isin  an  action  independent  of,  and  regardless 
of  the  wiahca  of,  her  husband,  we  are  of  the 
opinion  that  the  court  below  erred  in  sus- 
taining a  demurrer  to  the  petition. 

The    judgment    is   reversed    for    proceed- 
ings consistent  with  this  opinion. 


Vf.  B.  UOODT,  Impleaded,  etc,  Appt, 
South  TRIMBLE. 
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APPEAL  by  defendant  Hoody  from  a 
judgnient  of  the  Circuit  Court  for 
Franklin  County  in  favor  of  plaintiff  in  an 
action  brought  to  enjoin  his  recognition  as 
the  nominee  of  tbe  Democratic  party  for 
Congress  in  the  seventh  congressional  dis- 
trict and  the  placing  of  hia  name  on  tbe  offi- 
cial ballot.     Affirmed. 

The  facte  are  stated  in  the  opinion. 

Uesart.  \r.  I,  Prrar  and  John  D.  Cmr- 
ToII,  for  appellant: 

Tbe  rule  In  force  when  the  convention  was 
held  was  as  follows:  "The  several  district 
committees  shall  have  power  to  determine 
the  time  and  manner  of  nominatinf;  candi- 
dates tor  ofUcB  from  their  respective  dis- 
tricts, and  to  declare  who  the  nominees  are." 

This  is  all  of  the  law  on  tbe  subjeoL  It 
does  not  reserve  any  right  or  power  to  the 
state  central,  or  any  other  committee,  but 
clothes  the  district  committee  with  full  and 
abBolute  power  over  the  nomination  of  can- 
didates for  district  offices,  and  its  declsra- 
'on  as  to  who  the  nominees  are.  is  final  and 

inclusive,  binding  on  the  party  and  state 
oflicials  alike. 

It  was  the  word  and  act  of  tbe  state  con- 
.  jntion.  and  in  Cain  v.  Par/e.  10  Ky.  T,.  Rep. 
077,  42  S.  W.  33fl,  the  Kentucky  court  of  ap- 
peals said:  "The  word  of  the  convention  is 
the  law  of  the  party,  and  courts  cannot  locjc 
beyond  this  word  or  this  law,  because  there 

The  act  of  the  convention  declaring  appel- 
lant to  be  the  nominee  was  final  and  concTu- 
■.  and,  then  and  there,  conferred  on,  and 
vested   in,  him  the  leeal  richt  to  have  bis 

_ e  printed  on  the  official  ballot  and  under 

the  party  device.  The  authority  of  Um 
party  ended  then  and  there. 

Broton't  TToniination,  5  Pa.  DIst.  R.  863; 
Lcbert  v.  iSUrteif.  24  Colo.  2(10,  50  Pac.  8SS: 
People  em  rel.  Simpson  v.  Hew  York  PoUct 
Comrt.  10  Misc.  08,  31  JT.  Y.  Supp.  112. 

JVr.  John  TV.  Ray,  for  appellee: 

The  rule  adopt«l  at  the  Lexington  conven- 
tion was  not  creating  power,  but  merely  di- 
recting an  exerciae  of  power  Blready  con- 
ferred, and  of  necessity  inherent  in  the  fpyr- 
eming  authority  of  the  party — creating  or 

Noni. — Aa  ti>  corcluslvpnpss  of  deelalaDS  ot 
political  eonventlons.  see  SlepbensoD  v.  Boards 
of  Election  Comri.  (Mich.)  42  U  B.  A.  314: 
Phillips  V.  GallaKher  {Minn.)  42  U  a.  A.  223. 
~  lo  eonclDBivenesB  ot  dedsloa-  of  leiclala- 
1n  election  coalest.  see  Tajlor  t.  Bctk- 
bam  (S7.]  49  L.  B.  A.  258. 


HooDT  V.  Truible. 
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directing  a.  tritnmal  to  InTeatig&te  knd  de- 
termine a  queatian  of  (act  within  the  party. 


Thla  appeal  involves  the  correctnew  of  the 
judgtuent  of  the  Fianklin  circuit  court,  de- 
tenuining  that  the  appellee  is  tho  regular 
nominee  of  the  Democratic  party,  in  the 
seventh  ctuvTMsional  district.  These  facts 
mppear:  The  nominating  convention  met 
at  Paris  on  July  10,  1900,  and  after  ita  final 
adjournment  hbtb  appellee  and  appellant 
claimed  to  have  been  regularly  nominated, 
And  each  was  insisting  on  having  his  name 
placed,  on  the  ofBcial  ballot  as  such  nominee. 
At  this  juncture  the  state  convention  of  the 
Democratic  party  met  at  Lexington  on  July 
19,  1900,  and  adopted  the  following  resolu- 
tion: "That  whenever  there  are  two  or 
more  persons  claiming  to  have  l>een  nomi- 
nated to  any  office  by  the  Democrats  of  a 
congressional,  railroad,  or  judicial  district 
of  Uie  state,  it  shall  be  the  duty  of  the  state 
-central  committee  to  investigate  said  con- 
flicting claims,  dertermine  who  is  justly  en- 
titled to  said  nomination,  or  make  such  or- 
ders or  rules  as  will  result  in  the  proper 
eettlement  of  said  dispute,  and  the  flndinp; 
nt  said  committee  shall  be  binding  upon  con- 
testants for  said  office."  The  party  law 
tonching  the  powers  and  duties  of  the  state 
central  mimmittee  In  existence  when 
amended  bv  the  foregoing  resolution  was  as 
follows:  "Tlie  state  central  committee,  a 
Trajority  of  the  members  concurring,  shall 
liave  general  control  and  supervision  of  all 
local  committees  and  of  all  matters  relating 
to  or  affecting  party  organization,  and  the 
management  of  election  campaigns,  and 
plinll  have  full  power  In  all  eases  affecting 
Hie  intcrei'ts  of  the  party,  and  to  take  such 
action  as  it  may  consider  necessary,  or  may 
at  any  time  reorganize,  or  order  a  reorgani- 
zation of,  the  local  committees,  or  any  one 
or  more  of  them."  Subsequently  to  the 
state  convention  the  state  central  commit- 
-tee,  after  notice  to  the  contending  claim- 
ants  for  concressional  nomination,  took  up 
the  issue  in  dispute,  and  in  settlement  of  it 
pasned  the  following  resolution:  "At  a 
lueeting  of  the  Democratic  state  central 
oonimittee  held  in  the  city  of  Covington  Au- 
gust 2d,  the  following  resolution  was  pre- 
pared by  a  subcommitbM  and  adopted  by  the 
stnte  central  committee:  'Whereas,  there 
in  a  eonllict  in  the  seventh  congresaional  dis- 
trict of  Kentucky  as  to  who  is  the  true  nom- 
inee of  the  Democratic  party  for  Coogres*, 
the  Hon.  South  Trimble  and  the  Hon.  W.  B. 
iloody  Imth  claiming  to  tie  the  r^^lar  party 
nominee,  and  this  condition  is  liable  to  pro- 
duce factional  strife  in  the  party  In  said 
dixti'ict:  Now,  for  the  purpose  of  settling 
«aid  contest  between  said  claimants,  and  in 
order  to  give  the  Democratic  voters  of  the 
district  an  opportunity  of  determining  this 
contest  and  saying  which  one  of  the  claim- 
Ants  is  their  choice  for  Congreei.  and  where- 
.60  L.  R.  A. 


aa,  the  state  central  committee.  In  ^eeuttve 
session,   having   heard   the   statements   and 

arguments  and  papers  adduced  by  either 
side  to  the  said  contest  relative  to  the  fore- 
going condition  in  said  district,  the  commit- 
tee decided  and  now  holds  that  it  is  to  ths 
best  interest  of  the  Democratic  party  in  said 
congressional  district,  and  to  the  said  claim- 
ants and  contestants,  that  said  contest  be  re- 
ferred back  to  the  Democrats  of  said  dis- 
trict, be  it  therefore  resolved  by  the  Demo- 
cratic state  central  committee  of  Kentucky: 
That  a  primary  election  be  held  in  said 
seventh  congressional  district  of  Kentucky, 
and  each  voting  place  thereof,  on  the  2sih 
day  of  September,  lOOO,  for  the  purpose  of 
deciding  whether  the  Hon.  South  Trimble  or 
the  Hon.  W.  B.  Mood^  shall  be  ths  nominee 
for  Congreasin  said  district.  The  one  reoaiT- 
ing  the  highest  number  of  votes  at  said  pri- 
mary election  shall  be  declared  the  nominee. 
The  said  primary  election  shall  in  ail  re- 
spects be  held  under  the  provisions  of  the 
Carroll  primary  election  law,  as  provided  in 
Uie  stAtutes  of  Kentucky,  and  the  election 
oiTlcers  shall  be  divided  equally  between  said 
Trimble  and  Moody.  That  the  qualification 
of  voters  In  the  said  primary  election  shall 
he  the  same  as  provided  for  by  the  state  ex- 
ecutive committee  in  the  call  made  for  the 
Democratic  state  convention  held  in  Lexing- 
ton on  the  IBth  day  of  July,  1900.  That  a 
reasonable  time  be  llxcd  by  the  congressional 
district  executive  committee,  not  later  than 
August  20,  1900,  at  12  o'clock  noon,  for  said 
contestants  to  declare  the  entry  into  said 
primary,  and  pay  such  assessnient  as  the 
said  executive  committee  shall  flit.  Tn  the 
event  only  one  of  the  said  contestants  shall 
declare  himself  a  candidate  for  said  nomina- 
tion and  pay  the  assessment  on  or  before  the 
day  fixed  for  entry,  the  executive  committee 
for  the  seventh  congressional  district  shall 
have  the  power,  and  it  shall  be  its  duty,  to 
call  off  tlie  primary,  and  declare  the  contest- 
ant who  has  BO  paid  the  nominee,  and  certify 
his  nomination  to  the  various  county  court 
clerks  of  the  district.'  The  executive  com- 
mittee of  the  seventh  congressional  district 
is  directed  to  carry  into  effect  the  provisions 
of  these  resolutions."  Claiming  that  nei- 
ther the  state  nor  the  congressional  commit- 
tee had  jurisdiction  of  the  contest,  the  ap- 
pellant, Moody,  declined  to  enter  the  pri- 
mary; and  thereupon  Trimble  was  duly  an- 
nounced by  the  district  executive  oommittee 
as  the-  regular  nominee  of  the  party,  as  pro- 
vided iu  the  resolutions  of  the  state  central 
committee.  Thereupon,  appellant.  Moody, 
still  claiming  to  be  the  regular  nominee,  and 
the  clerk  of  the  Franklin  county  conrt  being 
about  to  recognize  hie  claim,  the  appellee, 
Trimble,  brought  this  action,  seeking  to  havo 
the  action  of  the  state  central  and  executive 
district  committees  sustained  In  declaring 
him  the  nominee,  and  to  enjoin  the  clerk 
from  recognizing  Uoody  as  such  nominee,  or 
placing  his  name  on  the  official  ballot.  He 
rests  his  case,  In  his  petition,  on  the  facta 
heretofore  briefly  stated.  Moody,  by  his  an- 
swer, set  up  certain  facta  occurring  at  the 
Parii  convention,  whioh  show  that  ha  waa, 
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regularlj  DomlDaUd  by  tluit  oonvention. 
By  reply,  Trimble  controrerta  Moody's  view 
of  that  convention,  ajid  seta  up  facts  sbow- . 
ing  that  he  was  tlie  regular  nominee  of  that 
meetio};.  At  the  time  Trimble  filed  his  re- 
ply, he  filed  a  demurrer  to  Moody'B  Anstrer, 
and  the  case  \Taa  disposed  of  on  t^is  demur- 
rer; the  trial  court  holdine  the  answer  in- 
sullieient.  This  is  to  uphold  th«  action  of 
the  governing  party  autborities  of  the  state 
and  the  district,  and,  wa  think,  is  in  accord 
Titb  reason  and  precedent. 

It  is  said  by  appellant,  however,  that 
there  are  certain  statutory  righta  secured  to 
a  nominee,  under  the  law,  of  which  he  can- 
not be  deprived  by  the  governing  authorities 
of  his  part)',  nnd  especially  cannot  be  so  de- 
prived by  action  of  those  anthoribies  taken 
after  he  has  secured  his  rights.  This  may 
be  true.  We  would  doubtless  hold  that  a 
nominee  might  enforce  the  rights  to  which 
he  may  be  entitled  under  our  statutes.  But 
our  statutes  do  not  undertake  to  confer  any 
definite  legal  rights  on  one  whose  title  lo 
the  positidn  of  nominee  is  In  dispute.  In 
the  present  caM  the  cont^mtton  by  appel- 
lant that  he  Is  the  regular  nominee  of  the 
Paris  convention,  and  is  therefore  entitled 
to  have  his  name  go  on  the  official  ballot, 
is  met  with  a  contention  on  the  part  of  ap- 

fellee  of  similar  import  on  his  own  behalf. 
r  the  one  haa  aomething  in  the  nature  of  a 
vested  right  secured  to  him  at  the  Paris  oon- 
rention,  so  has  the  other.  The  averment!) 
of  the  answer,  taken  in  connection  with 
thoRC  of  tlie  petition,  and  which  are  empha- 
sized by  the  recitation  of  the  Lexington  reso- 
lution, »bow  that  there  was  a  dispute,  in 
good  faith,  as  to  who  was  the  true  nominee 
of  the  Paris  convention.  A  settlement  of 
this  dispute  might  possibly  be  had  in  the 
courts,  when  the  correctness  of  the  various 
rulings  of  the  presiding  offirers  of  the  meet- 
ing would  have  to  be  inquired  into,  as  well, 
poHsibly,  as  the  regularity  of  the  credentjalu 
of  the  various  delegates.  But,  while  we  do 
not  now  decide  that  this  cannot  be  done,  it 
is  certain  that  euch  queiitions  are  political 
rather  than  judicial  in  their  character,  and 
therefore  the  court  will  entertain  jurisdic- 
tion to  settle  tliem,  if  at  all,  only  in  the 
event  the  governing  authorities  of  the  polit- 
ical parties  have  failed  to  do  so.  The  set- 
tlement of  such  questions,  in  the  nature  of 
thingn.  should  be  left  to  party  authority; 
and  therefore  we  mill  not  scan  too  closely 
party  rules  which  undertake,  however  im- 
perfectly, to  confer  authority  on  its  various 
committees  to  manage  party  ntTairs  to  the 
best  interests  of  the  organization,  nor  deny 
lucb  authority,  even  if  it  he  conferred  in 
terms  somewhat  general.  We  construe  the 
party  rules  in  fiirce  when  the  Paris  conven- 
tion met  as  sulfioiently  explicit  to  authorise 
the  state  central  committee  to  settle  dis- 
putes of  the  nature  involved  in  this  caac, 
and  eRpeeially  do  we  think  that  authority 
existed  in  the  state  convention  to  provide  a 
means,  if  none  eiistpd.  of  settling  such  dii- 

Sute:!.  This  conclusion  is  in  line  with  the 
ecition  of  this  court  in  Cain  v.  Paae,  19 
Ky.  L.  Rep.  977,  42  S.  W.  338,  where  the  au- 
fiO  L.  R.  A. 


thoritj  of  a  atatfl  convention  la  a  political 
matter  was  involved,  and  where  we  said: 
"We  hold  this  action  of  the  state  convention 
to  he  a  conclusive  recognition  of  the  O'Neal 
committee  as  the  governing  authority  of  ths 
Democratic  party  in  the  district  in  question, 
beyond  which  action  and  recognition  the 
courts  cannot  go.  ,  .  .  The  voice  of  that 
convention  was  the  very  voice  of  th«  Demo- 
cratic party.  The  word  of  the  convention 
is  the  law  of  the  party,  and  courts  cannot 
look  beyond  thia  word  or  this  law,  because 
then  Is  no  other."  In  Ra  PoUard,  55  N.  Y. 
S.  E.  156,  Zfi  N.  Y.  Supp.  3S6,  the  eourta  had 
theretofore  recogniMd  what  was  called  the 
"Patteraon  Faction"  of  the  Republican 
party  in  Seneca  county,  Kew  York,  aa  rep- 
resenting the  true  Republican  party.  But 
it  appeared  that  subsequently  to  the  decision 
the  state  convention  ignor^  the  adjudica- 
tion, and  recognised  the  opposing  or  !MongiD 
faction.  The  court  said  it  would  have  beea 
courteo-ts  (or  the  party  convention  to  have 
adopted  the  decision  of  the  court,  but  there 
was  no  way  to  compel  it  to  do  bo,  and  con%- 
quently  the  only  rule  for  courts  and  jud<:es 
to  adopt  in  such  contests  is  "that  they  will 
Interfere  only  in  cases  where  there  has  been 
no  adjudication  of  the  queetjon  of  regular- 
ity by  some  division  of  the  party  which  ii 
conceded  lo  be  superior  in  point  of  author- 
ity to  the  one  in  which  the  contention  arose. 
— provided,  of  coume.  that  the  question  of 
good  faith  in  the  making  of  such  adjudica- 
tion is  not  involved."  And  the  court  fur- 
ther said:  "The  adoption  of  a  ditfercat 
view  would  inevitably  tend  to  bring  party 
orgnnitations  and  the  courts  into  uncepmly 
connicts  over  questions  which  are  peculiarly 
within  the  cognisance  of  the  former  tribn- 
nalt, — a  resalt  which  moat  certainly  ought. 
If  possible,  to  be  avoided,"  It  is  true,  the 
cases  cited  involved,  apparently,  only  mat- 
ters of  the  party  organ ixation.  but  they 
really  Involved  pa.rty  nominations  as  well; 
for  upon  the  recognition  of  this  or  thnt  com- 
mittee or  this  or  that  faction  the  rights  of 
alleged  nominees  depended.  But.  if  we  say 
the  superior  govenring  authority  is  only 
chargeable  with  the  duty  of  maintaining  in- 
tact the  organization  of  the  party,sti1]  what 
will  more  surely  disintegrate  the  organiu- 
tion  than  for  ita  governing  authority  to  neg- 
lect or  refuse  to  settle  priMnptly  disputes 
of  the  kind  involved  hereT  It  would  s^co 
to  be  distinctly  and  appropriately  withia 
the  sphere  of  the  party  authority  to  prevent 
the  disorganization  of  the  party,  by  oettHiif 
such  disputes.  In  a  New  York  case  {Re 
Faivchild,  161  N.  y.  359,  45  N.  E.  043)  it  ia 
said:  "It  is  much  more  proper  that  ques- 
tions which  relate  to  the  regularity  of  con- 
ventions, to  the  nominations  of  candidates. 
and  the  constitution  of  committees,  should 
be  determined  by  the  regularly  constituted 
party  authorities,  than  to  have  every  que4- 

nomination  determined  by  the  courts,  and 
thus,  in  effect,  compel  them  to  make  party 
nominations  and  r^^late  the  detail<)  of 
party  procedure.  Instead  of  having  them 
controlled  by  party  autborities.     We  U)ink 
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1  coDTentions  or  the  regularity 
tees  are  involved,  which  are  not  regulated 
by  law,  but  by  party  usages  and  customs, 
the  olTlcer  called  upon  to  determine  such 
questions  should  follow  the  decision  of  the 
Tegular  constituted  autboritie*  of  the  party, 
and  courts  in  reviewing  the  determination 
'of  sucli  oUrers,  ahould  in  no  Tay  interfero 
"with  such  determination." 

The  judgment  ffranlin^  to  TVimBIe  the  re- 
lief sought  U  afflrmed. 

IHi  Relle,  J.,  does  not  concur  In  the  prtn- 
-dples  announced  in  the  opinion,  as  an  orig- 
inal proposition,  but  concurs  in  the  adlrm- 
a.nce,  because  he  thinks  the  question  settled 
hy  the  <!«««  of  Cain  t.  Page,  It  Kj.  L.  Rep. 
■977,  42  a.  W.  838. 


VOUlSVlllX 


Sarali  K  C.  POSTER. 


Th*  oiracr  of  »r»»«rtr  abBttlnc  on  m 
cltr  ■•reet  near  a  at  Fret  rail  war 
tarntoble  caoDOt  recover  dsmagci  under 
Conit.  i  242.  autborlilns  compenutlon  for 
propertj  "Injured."  bj  reason  of  tbe  location 
and  operation  of  the  street-rallwaj  turn- 
table, and  tbs  DOlses,  smells,  and  disturbances 
tbat  are  reasonably  Incidental  to  tbe  opera- 
tion of  a  street  railway  In  a  city,  and  borne 
b7  tbe  pnbllc  general  I  j.  bnC  may  recover  for 
any  sutntanUal  Injury  caused  by  sueb  uolies. 
mnellB,  and  disturbances  so  far  as  tbey  are 
not  fairly  Incidental  to  tbs  nanal  operation 
of  sucb  a  street  railway,  and  borne  by  tba 
property  owners  generally  alont  tbe  line. 

(Inne  IB,  1900.) 

APPEAL  by  defendant  from  a.  Judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
property  by  the  operation  of  a  railway  tam- 
~  taible  near  it.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Megsrt.  Faiflelsh,  Btivns,  *  E«cIm, 
for  appellant: 

The  damage  (if  ajiy)  plaintiff  suffered  Is 
in  law  no  basis  of  action,  and  is  damtwm  ait- 
que  injuria. 

Willia  V.  Kentuolay  A  I,  Bridge  Co.  20  Ky. 
Xu  Hep.  475,  46  S.  W.  489 ;  Baltimore  <£  P.  R. 
Co.  V.  Pift\  Baptiet  OhureK,  108  U.  S,  321, 
27  L.  od.  739,  2  Sup.  Ct.  Rep.  710;  ifomerv. 
8t.  Paul  City  R.  Co.  76  Minn.  211,  77  N.  W. 
825;  Athland  S  0.  Btreal  R.  Co.  v.  Faulkner, 
Zl  Ky.  L.  Rep.  ISl,  43  L.  R.  A.  654,  46  S. 
W.  235 ;  Ford  t.  Oharlei  Womw  Co.  1  Marr. 
(Del.)   SB,  37  At].  39. 


NOTK. — As  to  scope  of  ooikstltDtlonal  provi- 
sion Bsalnst  damaging  proparty  without  Just 
compensation,  see  also  Henderson  v.  HcClaln 
(Ky.)  3B  L.  R  A.  340 ;  Austin  v.  Augusta  Tei^ 
minal  R.  Co.  (Oa.)  4T  h.  R.  A,  TSS;  and  Stork 
V-  FtHladelpbla  (Pa.)  40  L.  R.  A.  SOO. 
fiO  L.  R.  A. 


Itr.  3.  H.  Eaton,  tor  appellee: 

The  appellee's  property  has  been  "taken" 

within  the  prohibition  of  the  Constitution. 

Lexington  d  0.  R.  Co.  v.  Applegate,  8 
Dana,  204,  33  Am.  Dec.  407 ;  Kcasy  v.  Louii- 
ville,  4  Dana,  154,  20  Am.  Dec.  305;  fulton 
v.  Short  Route  R.  Transfer  Co.  85  Ky.  652, 
4  S.  W.  332;  Ashland  d  C.  Street  R.  Co.  v. 


Bush,  67;  Willis  T.  Kentucky  d  /.  Bridge 
Co.  20  Ky.  L.  Rep.  475,  46  S.  W.  489. 

The  appellee's  property  has  been  "in- 
jured" within  the  prohibition  of  the  Consti- 
tution. 

Campbell  t.  Metropolitan  Street  R.  Co. 
82  Qa.  320,  9  S.  E.  1078 ;  Lewie,  Em.  Dom. 
a  225,  227;  Bigney  v.  Chicago,  102  111.  64; 
Chicago  d  W.  1.  R.  Co.  y.  Ayres,  106  111.  618; 
Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  631, 
39  L.  R.  A.  761,  74  N.  W.  87 ;  Chicago,  R.  1. 
A  P.  R.  Co.  V.  O'Neill.  68  Neb.  230,  78  N.  W. 
521;  Henderton  t.  McClai*,  10  Ky.  L.  Rep. 
1450,  39  L.  R.  A.  349,  43  S.  W.  700;  Ludlow 
V.  Detwelter,  20  Ky.  L.  Rep.  804,  47  S.  W. 
881. 

The  appellee  Is  entitled  to  recover  for  per- 
manent depreciation. 

(a)  Tbe  appellant,  having  failed  t«  ask 
in  tbe  lower  court  any  instructions  concern- 
ing temporary  damages,  cannot  raise  the 
point  here  for  the  Qrst  time. 

Kewport  Btreet  R.  Co.  v.  Johnson,  2  Ky. 
L.  Rep.  225 ;  Eli^bethtown  rf  B.  Btreet  R. 
Co.  V.  Measer,  11  Ky.  L.  Rep.  480;  Shank  v. 
Bletcart,  18  Ky.  L.  Rep,  159. 

(b)  The  facta  proved  by  appellee  author- 
ize a  recovery  for  permanent  depreciation. 

Shano  V.  Fifth  Ave.  d  B.  Street  Bridge  Co. 
189  Pa.  246,  42  Atl.  123;  Louitoille  d  N.  R. 
Co.  V.  Orr,  01  Ky.  114,  15  8.  W.  8. 

HobsoB,  J.,  delivered  the  opinion  of  Qie 

Appellee  is  the  owner  of  a  house  and  lot 
on  Sixth  street  in  the  city  of  Louisville,  and 
filed  this  suit  to  recover  damages  against  ap- 
pellant for  injury  to  her  property  oy  reason 
of  the  construction  and  operaUon  of  ita 
tracks  and  turntable  for  its  street  railway 
in  Sixth  street,  near  the  front  of  her  prop- 
erty. The  street-car  tracks  run  out  soutb- 
ward  from  ^e  northern  part  of  the  city, 
along  Sixth  street,  to  the  turntable,  which 
is  located  6  feet  north  of  appellee's  property 
line,  and  there  the  cars  turn  around  and  go 
back  to  the  starting  point.  She  alleged 
that  a  great  many  cars  are  run  over  the  line, 
and  are  turned  around  at  tbe  turntable,  al- 
most continuously  throughout  the  day,  and 
a  large  part  of  the  night,  at  intervals  of  only 
a  few  minutes  apart,  caujing  loud  and  jar- 
ring noises,  and  violently  shaking  her  house ; 
that,  when  turned,  the  mrs  are  swept,  and 
the  filth  left  in  tbe  street;  that  the  lamps 
are  then  filled  with  oil,  and  the  wheels 
greased;  that  in  the  winter  months  an  oil 
stove  Is  kept  under  the  turntable,  emitting 
large  quantities  of  noxious  and  unwholesotn* 
smells;  and  tbat  very  earlv  in  the  morning, 
uid  before  tbe  customary  hour  for  rising,  » 
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number  of  cars  &re  collected  at  Uie  turntable, 
cleBned  and  swept,  and  great  and  unneces- 
sary noises  made,  rendering  it  impossible  for 
the  occupants  of  appe]!ee'«  house  to  sleep. 
Appellee  alleged  that  by  reaaon  of  the  above 
her  direlling  house  had  become  unfit  to  live 
in,  and  the  occupation  and  enjoyment  of  h£r 
property  greatly  injured,  for  which  ahe 
prayed  damages  in  tlie  sum  of  $2,162.  The 
allegations  of  the  petition  were  denied  by  the 
answer.  On  the  trial  of  the  caae  the  proof 
iras  conflicting.  The  proof  for  appellee 
tended  to  sbow  that  the  can  b^n  coming 
to  the  turntable  a>bout  6  o'clock  in  the  mom- 
Ingi  that  at  first  Ave  or  six  care  comei  that 
the  widows  are  cleaned,  and  the  ears  swept 
out,  until  the  time  for  them  to  start;  that 
when  they  come  on  the  turntable  they  shake 
everything  in  the  bouse;  that  when  they 
•tart  off  the  turntable  the  wheels  whirl 
around,  mslcing  the  Are  fly,  and  ehaldng  the 
whole  house;  that  the  stuff  swept  out  of  the 
cars  kept  the  gutter  full  of  filth  all  the  time, 
oausiug  a  great  stench;  tiiat  frequently  a. 
car  would  not  run  ofT  the  turntable,  and 
would  have  to  make  two  or  tbree  runs;  that 
the  drivers  of  the  cars  talk  and  halloo  and 
slam  the  windows  up,  and  from  the  jarring 
of  the  cars  and  the  noise  of  the  drivers  sleep 
is  impossible  in  the  house  after  6  o'clock  in 
the  morning,  or  until  paat  midnight.  Thin 
proof  also  showed  that  there  is  considerable 
odor  from  the  oil  stove  kept  under  the  turn- 
table in  winter.  The  proof  for  appellant,  on 
the  eontrary,  showed  that  this  was  only  a 
large  oil  lamp  kept  under  the  turntable  to 
prevent  the  grease  on  it  from  getting  stiff, 
and  that  there  were  no  disagreeable  noises 
or  fumea  from  the  operation  of  the  turn- 
table, and  no  injury  done  to  the  adjacent 
property.  The  case  was  submitted  to  a  jury, 
who  returned  a  verdict  for  appellee  in  the 
sum  of  $jOO,  on  which  the  court  entered 
judgment.  To  reverse  this  judgment  the 
street-railway  company  has  appealed  to  thia 

It  is  insisted  for  appellant  that,  conceding  , 
the  truth  of  all  the  testimony  for  appellee, 
the  court  below  should  have  peremptorily  in- 
structed the  jury  to  find  for  it  on  the  ground  \ 
that  the  street  railway  is  operated  under  j 
proper  legislative  and  municipal  authority, 
IS  a  necessary  incident  of  city  life,  and  must 
have  turntables  in  the  streets  nt  certain 
points  in  its  line.  We  are  referred  to  the 
case  of  Homer  v.  St.  Paul  City  R.  Co.  75 
Minn,  211,  77  N.  W.  825,  decided  by  the  su- 
preme court  of  Minnesota,  as  sustaining  this 
oontention.  We  have  examined  this  caae 
with  care,  and  it  must  be  conceded  that,  un- 
der the  principles  there  laid  down,  no  recov- 
ery should  be  had  here.  But,  witbont  ques- 
tioning the  soundness  of  that  decision,  we  do 
not  think  it  applicable  in  tbts  state,  because 
of  {  242  of  our  Constitution:  "Municipal 
and  other  corporations  and  individuals  in- 
vested witb  the  privilege  of  taking  private 
property  for  public  use  shall  make  just  com- 
pensation for  property  taken,  injured,  or  de- 
stroyed by  them."  In  Uie  case  of  Senderson  v. 
ilcClain,  IB  Ky.  L.  Rep.  1460, 39  L.  R.  A.  349. 
40  L.  K.  A, 


]  43  8.  W.  700,  this  court  held  that  under  this 
constitutional  provision  a  recovery  may  be 
had  in  all  cases  where  private  property  has 
sustained  a  substantial  damage  by  the  mak- 
ing and  using  of  an  improvement  public  in 
its  character ;  that  it  is  not  required  tbat  tha 
damage  shall  be  caused  by  a  treapass  or  an 
actual  physical  invasion  of  the  owner's  Isnd, 
but  that  he  may  recover  if  the  construction 
and  operation  of  the  improvement  are  ^he 
cause  of  consequential  damage ;  or,  as  the 
rule  is  otherwise  stated,  there  may  be  a  re- 
covery where  "there  has  been  some  physical 
disturbance  of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connection 
witb  bis  property,  and  which  gives  to  it  an 
additional  value,  and  that  by  reason  of  such 
disturbance  he  has  sustained  a  special  dam- 
B^  with  respect  to  his  property  in  excess  of 
that  sustained  by  the  public  generally.' 
Appellee  is  enUtled  to  the  free  enjoyment  of 
her  property,  including  the  use  of  the  street 
in  front  of  it,  in  common  with  tbe  public. 
Her  property  derives  a  large  part  of  its  value 
from  the  fact  that  it  fronts  on  the  3treet,aDd 
she  takes  the  benefit  which  she  derives  fram 
the  proximity  of  the  street  to  her  property 
with  the  burden  of  those  inconveniences  that 
result  to  her  property  from  the  use  of  the 
street  for  such  p^rpoBes  as  city  streets  are 
fairly  and  reasonably  used  for.  Thus,  in 
enjoying  the  advantages  of  the  street,  she 
1st  put  up  with  the  dust  and  noise  incidea- 
to  its  use  by  the. public;  and,  if  the  sleep 
of  the  occupants  is  disturbed  by  such  uses  of 
the  street  aa  are  incidental  to  city  life,  and 
necessarily  borne  by  the  public  generally  in 
cities,  she  cannot  complain.  The  proof  on 
her  behalf  in  this  case  would  tend  to  show 
(bat  appellee's  property  has  been  injured  by 
appellant's  use  of  the  street,  and  that  the 
damage  she  has  sustained  is  in  excess  of  that 
lustained  by  the  public  generally.  The  court 
)elow  instructed  the  jury  as  follows  t  "Ths 
ourt  instructs  tbe  jury  that  the  defendant, 
the  Louisville  Railway  Company,  hml  tli» 
right  to  locate  its  turntable  mentioned  in 
the  petition  at  the  end  of  its  tracks  on  Sixth 
street  under  the  authority  given  it  by  tie 
genera]  council  of  the  city,  and  they  sbouM 
«nd  for  the  defendant,  unless  they  shall  be- 
,  licve  from  the  evidence  that  the  said  tura- 
I  table  is  so  constructed  or  operated  as  to  nu- 
;  terially  diminish  tbc  fair  market  value  of  Th* 
plaintiff's  property  described  in  the  petition 
by  making  it  less  desirable  as  a  residence, 
because  of  noises,  unwholesome  smells,  or 
noxious  gases  made  by  the  defendant  in  the 
operation  of  the  said  turntable."  This  in- 
struction warranted  the  jury  in  finding  tor 
the  appellee  for  all  the  damages  she  fuv 
tained  from  the  construction  and  operation 
of  the  turntable  if  it  materially  diminished 
the  fair  market  value  of  her  property,  with- 
out regard  to  whether  the  matters  onn- 
Blained  of  were  necessarily  incidental  to  city 
fe  or  in  excess  of  the  damage  sustained  by 
the  public  generally.  In  Futton  v.  Short 
Route  R.  Tra-nsfer  Co.  85  Ky.  640,  4  S.  W, 
332,  and  in  the  previous  case  of  Cosby  v. 
OtDentboTo  &  R.  R.  Co.   10  Bush,  294,  this 


1900. 


LODISTILLB  R.  Co.  T.  TOKtKB. 


819 


court  recognized  ths  rule  tliAt  in  case*  of 
this  character  there  are  many  things  t^t 
must  be  endured  b^  the  abutting  propert;^ 
PwnerB,  or  luch  modes  of  transportation 
t  b«  SibaDdoued ;  that  these  thingB  are 
71  absque  injuria,  and  for  them 


488,  this  court  said:  "Whenever  a  railroad 
eonpanj  baa  been  granted  authority  to  lue 
a  street  it  ie  accompanied  with  an  implied 
qualification  that  its  use  shall  not  unreason- 
ably interfere  with  and  disturb  the  peaceful 
and  oomfortable  enjoyment  of  others  in  their 
property.  Such  a  grant  does  not  license  the 
railroad  company  to  uee  the  street  in  dis- 
r^ard  of  the  private  rights  of  others,  and 
with  immunity  for  their  invasion.  Legisla- 
tive authority  to  so  uee  a  street  does  not  de- 
prive a  citizen  of  the  right  to  maintain  an 
action  for  damages  for  any  special  inconven- 
ience and  discomfort  not  experienced  by  the 
public  at  large."  As  to  a  railroad  over  a 
public  street  in  a  city,  it  is  said  in  Baltimore 
i  P.  R.  Co.  V.  Fifth  Baptitt  Church,  108  U. 
a  331,  27  L.  ed.  744,  2  Sup.  Ct.  Rep.  728; 
"If,  when  used  with  reisonable  care,  it  pro- 
duces only  that  incidental  inconvenience 
which  unavoidably  follows  the  additional  oc- 
cupation of  the  streets  by  its  cars,  with  the 
noises  and  disturbances  necessarily  attend- 
ing their  use^  no  one  can  complain  that  he  is 
inoommoded.  Whatever  consequential  an- 
noyance may  necessarily  follow  froni  the 
running  of  cars  on  the  road  with  reasonable 
care  is  damnum  ofisgue  injuria.  The  private 
inconvenience  in  such  ease  must  be  suffered 
for  the  public  accommodation."  We  think 
the  language  quoted  states  correctly  the 
character  of  injury  for  which  no  action  can 
be  maintained.  Speaking  of  the  operation 
of  street  railways  in  cities,  and  the  right  of 
the  abutting  property  owner  to  recover  for 
the  operation  of  sucn  railways,  this  court, 
iu  the  recent  case  of  Athland  <£  C.  Street  R. 
Co.  y.  FKtulkner,  21  Ky.  L.  Rep.  161,  43  L.  R. 
A.  C54,  46  S.  W.  236,  said:  "They  are  but 
a  means  of  using  the  publie  streets  to  a 
greater  advantage  for  the  very  purpose  for 
which  they  were  laid  out,  and  are  rect^nized 
as  the  beet  and  cheapest  mode  yet  devised  of 
getting  about  in  a  city,  and  do  not  impose 
any  new  or  addition^  burdens  for  which 
abutters  are  entitled  ta  compensation,  un- 
less th^  be  so  constructed  as  to  deprive  the 
abutter  of  some  easement,  or  in  some  way 
cause  him  special  damage  for  which  he  is 
entitled  to  recover,  as  they  do  not  hinder  the 
Qse  of  t^e  rest  of  the  street  for  the  public 
travel,  and  in  but  a  very  small  degree  ob- 
struct travel  on  the  part  occupied  by  their 
MI..K.A. 


tracks."  Wood,  Railroads,  74S,  and  author- 
ities there  cited;  3  Elliott^  Railroads,  163S. 
Un  this  point  Judge  Dillon  says:  "The  ap- 
propriation of  a  street  for  a  horse  railway, 
and  used  in  the  ordinary  mode,  is  such  a  use 
as  falls  within  the  purpose*  for  which  th» 
street  was  dedicated,  or  acquired  under  ths 
power  of  eminent  domain."  Dill.  Mun.  Corp. 
3d  ed.  {  722.  Jud^  Cooley  says:  "When 
land  is  taken  or  dedicated  for  a  town  street, 
it  is  unquestionably  appropriated  for  all  the 
ordinary  purposes  of  a  town  street;  not 
merely  the  purposes  to  which  auch  street* 
were  formerly  applied,  but  those  demanded  * 
by  new  improvements  and  new  wants. 
Among  these  purposes  is  the  use  for  car- 
riages which  run  upon  a  grooved  track ;  and 
the  preparation  of  important  streets  in  large 
cities  for  their  use  is  not  only  a  frequent 
necessity,  which  must  be  supposed  to  have 
been  contemplated,  but  is  almost  aa  much  a 
matter  of  course  as  the  grading  and  paving." 
Cooley,  Const.  lim.  p.  556.  This  case  only 
followed  and  amplified  the  principles  an- 
nounced by  this  court  in  Louisville  Bagging 
1  Mfg.  Co.  V.  Central  Past.  R.  Co.  95  Ky.  50, 
23  S.  W.  602.  The  proof  for  appellant 
tended  very  strongly  to  show  that  there  was 
no  more  noise  or  disturbance  at  the  turn- 
Lable  than  is  ordinarily  incidental  to  the  op- 
eration of  an  electric  street-car  line  in  a  city, 
and  must  be  borne  by  the  abutting  property 
owners  in  connection  with  the  bcuelits  which 
they  derive  from  the  street  railway  and  the 
other  uses  to  which  the  highway  is  put.  Un- 
der this  evidence  the  court  should  hava 
qualified  the  instruction  quoted,  and  should 
have  told  the  jury  that  appellee,  as  the  own- 
er of  city  property  fronting  on  the  street, 
must  submit  to  all  those  noises,  smells,  and 
disturbances  that  are  usual  in  city  life,  in- 
cluding Uie  uae  of  the  highway  by  the  street 
railway,  in  so  for  as  they  were  reasonably 
incidental  to  the  operation  of  a  street  rail- 
way in  ft  city,  and  borne  by  the  public  gen- 
erally; and  that,  so  far  as  the  injury  com- 
plained of  arose  from  these  causes,  thera 
could  be  no  reoovery;  but  that  she  could  r» 
cover  for  any  substantial  injury  to  her  prop- 
erty arising  from  the  location  or  ope  i  at  ion 
of  the  turntable  or  cars  that  was  caused  by 
such  noises,  smells,  and  disturbances  as  were 
not  fairly  incidental  to  the  usual  operation 
of  such  a  street  railway,  and  borne  by  ths 
property  owners  generally  along  the  line. 
The  court  below  did  not  err  in  refusing  to 
instruct  the  jury  peremptorily  to  find  for  ap- 
pellant, but  for  the  reasons  indicated  th« 
judgment  it  reversed,  and  cause  remanded 
trial  and  further  proceedings  not 
.th  this  opinion. 
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LOUISIANA  SUPRKUE  COUBT. 


Urs.  E.  J.  WILLIAUS  et  ai.,  Appt:, 
POl'E    MANUFACTURING   COMPANY. 


(63  L€.  Add.  I41T.) 


:   delleto 

■FI4I11K  from  a  tort  or  trespBaa  apon 
the  person  t>I  ■.  married  woman  wblle  temiKir- 
■.rily  Bojaumliu  In  tbe  atiM  of  LouliLaiia, 
^  v-'hose  iniJ;rimoal>l  docalcU  and  leiJ  deuce 
were  In  the  aUtV  of  UlulvlppI,  cannot  be 
considered  aa  proi»ert7  acquired  in  tha  for- 
mer itate.  In  the  eenae  of  Ita  commiinltii  itat- 
ute ;  and.  belog  completelj  and  fnllj  capaci- 
tated, under  the  atatate  law  of  MlMlHlppl, 
to  Inelltute  aaJt.  and  etaud  In  JndsmeDt  there- 
for In  the  canrta  of  that  state,  ehe  hai  Ilka 
capacity  to  sue  la  her  own  name  la  a  Ijonlal- 
aiia  court. 
S.  In  eoie  the  fstkcr  of  ■  mlBOr  dassk- 
ter  biu  dlaappsared  and  abandoned  the 
matrimonial  domlcil,  the  motber  la  aulbor. 
lied,  nnder  the  law  of  Louialana,  to  appear 
In  court  In  her  behalf,  and  aaaert  her  rlshta. 
S.  The  action  of  treapaaa  ■■  In  Ha  ehar- 
■otar  ftnd  natare  tranaltorn  and  fal- 
low* tbe  perRan  □!  the  owner,  and  bai  Ita 
■Itua  at  her  domldl.  and  mar  be  broozbc 
agalnat  the  oSeDdcr  anywhere  he  ma;  be 
found,   whelbet  a  corporation  m  a  natural 

(April   23,  1900.) 

APPEAL  by  plaJntifffl  from  a  judgment  of 
the  Civil  Dietrict  Court  for  th«  Pariah 
of  Orleans,  Diviaion  "C,"  in  favor  of  defend- 
ant iu  an  action  brought  to  recover  damage!! 
for    alleged   falte   impriaoiunent   and   libel. 

The  facts  are  atated  in  the  opinion. 
ilcsara.   Fleraon.  ft  Pleraou   for   appel- 
luiU. 

ileMTM.  WlUlam  O.  HoLeod  and  Baak, 

KTalihe,  ft  Bvok,  for  appellee: 

During  the  exietencA  of  the  mftrital  rela- 
tion all  claima  for  damages  for  injur  tea  done 
to  the  person,  the  feelings,  or  the  credit  uf 
the  wife  fall  into  the  coinmunitj  of  acquets 
and  gadnB,  and  the  action  therefor  must  be 
pruaecuted  by  the  husband  as  head  and 
master  of  the  community. 

Code  Pr.  107  ;  Ford  v.  Brookg,  3a  La.  Aim. 
189;  Cooper  v.  Cappel,  29  La,  Ann.  213; 
Aarton  v.  KavaruiMiih,  12  1^^  Ann.  332; 
Hoimea  V.  Holmes.  9  'La.  S50. 

Unless  the  law  of  the  state  where  the  in- 
jury is  inflict«l  gives  a  right  of  action,  there 
can  be  no  recovery. 

Article  2400  of  the  Civil  Code  provides: 
"Ail  property  acquired  in  this  state  by  non- 
resident married  persons,  whether  the  title 
thereto  be  in  the  name  of  either  the  husband 

•Headnotea  by  Watkis*,  J, 
""NoTi;,— Aa  to  enforceabTl i ty  ot  contracts  of 
■married  wumen  oatalde  of  the  Btate  In  wbleh 
the;  are  legally  made,  aee  Ituhe  T.  Buck  (Mo.) 
25  L.  H.  A.  178,  and  no(B,-  folsoo  v.  Stewart 
IMnss.)  im  L.  li.  A.  771:  Freeman's  Appeal 
iCann.)  37  L.  R.  A.  452;  and  Walllnx  v.  Chris- 
tian A  C.  Urocer;  Co.  (Kla.)  47  L.  K.  A.  SOS. 
£0  L.  R.  A. 


or  wife,  or  in  tbdr  joint  name*,  sliall  be  sub- 
ject to  the  same  proriaionB  of  law  which 
regulate  the  cxmununitr  of  acquets  and  gain* 
between  citijtetu  of  vxia  tUle."  He  lan- 
guage of  the  article  covers  all  claasea  of 
property,  real  and  personal,  oorporeal  and 
incorporeal. 

Jleyeraon  v.  Altsr,  11  Fed.  Sep.  tlSa. 

For  the  purpose  of  founding  an  adminis- 
tration all  Bimple-oontract  debt*  are  acsets 
at  the  domidl  of  the  debtor, 

Wj/man  t.  BaUI«cd,  109  U.  S.  656,  mA 
MOW.  Wynmn  v.  VniM  atatet  ex  rel.  Eal- 
atead,  27  L.  ed,  1069,  3  Sup.  Ct-  Tlep.  417. 

The  situ*  of  the  debt  is  not  even  fixed  by 
the  residence  of  the  debtor  at  the  time  of  tie 
creditor's  deceoae;  but  it,  without  intention 
to  defraud,  he  remorea  to  soother  state,  tiien 
the  debt  becomes  an  asset  of  the  creditor  in 
that  itat^  and  an  administration  ia  author- 

sieama  v.  Wright,  SI  N.  H.  800;  Fo»  t. 
Oarr,  16  Hun,  434;  Finneg  v.  McOregory, 
102  Maes.  ISO;  UcCuUg  v.  Cooper,  114  Oat. 
2S8,  36  L.  R.  A.  402,  46  Pae.  62;  EI«in  v. 
French,  67  Miss.  G7D. 

A  cause  of  artion  for  an  unlawful  killiw 
is  an  asset  tor  the  purpose  of  granting  ad- 
ministration in  the  state  where  the  killing 
occurred. 

Uissouri  P.  R.  Co.  t.  Bradley,  51  Neb.  596, 
71  N.  W.  283. 

Itefure  a  married  woman  is  authorized  by 
the  court  to  sue  and  stand  in  judgment,  she 
should  make  a  prima  facie  showing  of  the 
absence  or  refusal  of  her  husband. 

The  petition  is  generally  vague  and  indefi- 
nite, and  particularly  Is  defectlTe  in  not 
sta-ting  how  much  is  claimed  tor  each  tort 
charg^  against  the  defendant  company. 

Watklns,  J„  delivered  the  opinion  of  the 

This  is  a  supplement  to  suit  of  same  title, 
which  was  disposed  of  by  this  court  re- 
cently. See  61  La.  Ann.  186,  24  So.  TT9. 
From  the  record  it  appears  tliat  a  motion 
wai  filed  in  the  district  court  "sugf^esting 
that  the  former  decree  of  tiiie  court  dismisa- 
ing  this  suit  on  the  fourth  exception  filed  by 
the  defendant  has  been  annulled,  avoided, 
and  reversed  by  the  final  judgment  of  the  an- 
preme  court  rendered  on  appeal  thereto,  and 
orderiiig  this  cause  to  be  reinstated  on  the 
docket  of  this  court,  to  be  proceeded  with  ac- 
cording to  the  views  herein  expre«>sed  and 
the  law;"  and  an  order  to  that  effect  was 
made,  a  copy  of  the  opinion  of  the  supreme 
court  being  therewith  tiled.  Thereupon  the 
cage  was  reinstated  on  Uie  docket  ot  the  dis- 
trict court,  and  proceeded  with  according  to 
law;  and  upon  a  trial  thereof  the  remaininji 
exceptions  of  the  defendant  were  suiitained, 
and  the  suit  again  dismissed.  The  reason? 
of  the  district  Judge  for  so  doong  are  in  writ- 
ing, and  were  filed  in  the  court  a  qva.  and 
a  judgment  dismissing  the  suit  was  there- 
upon entered,  and  from  that  judgment  the 
pJaintifT  prosecutes  this,  her  further  appeal- 


IMO. 


ff  ILL!  A  Ma  T.   FOFE  MANOACTUHtKft  Ca 


817 


For  the  pnrpow  of  »  clear  underetanding 
uid  Eipprectation  of  thi*  case  it  will  be  uec- 
estarj  to  make  «  few  extract*  from  the 
plaintifiTB  petition  to  which  the  exoeptioiiB 
of  the  defendant  were  directed,  and  which 
«re  BUbetantiallv  as  follows,  to  wit:  The 
plaintiff  Mrs.  l&nily  J.  Williams,  wife  of 
Charles  H.  WlUiBms,  a  Tesident  of  and  doin- 
icUed  in  the  state  of  Missiisippi,  Bueg  herein 
individually  "and  for  the  uee  and  benefit  of 
her  daughter,  Florence  Williams,  aged  four- 
teen years,  her  busbBiid  being  absent  in  the 
state  of  Mississippi,  and  hia  present  where- 
abouts therein  unknown  to  her."  She  there- 
upon represents  that  the  defendant,  a  corpo- 
ration, as  she  is  advised,  under  the  laws  of 


toriea  in  the  city  of  Hartford,  in  that 
with  a  branch  office  and  place  of  buainess  at 
No.  1757  St  Charles  avenue,  in  the  cdty  of 
New  Orleans,  where  it  is  now  operating  and 
conducting  its  business  of  the  manufacture, 
sale,  and  hire  of  bicycles,  within  and  under 
the  laws  of  this  state,  through  its  officers, 
agents,  and  employees  in  charge  thereof,  "is 
justly  and  legally  indited  unto  your  peti- 
tioner in  the  sum  «f  tlO,000  individually, 
and  for  the  further  sum  of  (10,000  for  the 
use  and  benefit  of  btr  said  minor  daughter, 
for  this,  to  wit:  For  libel,  slander,  public 
defamation  of  character,  malicious  prosecu- 
tion, and  false  imprisonment  of  your  peti- 
tioner and  her  said  mitior  daughter,  com- 
mitted against  them  in  the  city  of  New  Or- 
leans on  Sunday,  about  April  4,  1897,  by  the 
said  Pope  Manufacturing  Company,  its  offi- 
cers, agents,  and  employees,  and  for  which 
said  oorporation  is  responsible  and  liable  to 
them  in  damages.  Your  petitioner  alleges: 
That  while  she  and  her  said  minor  daughter 
were  quietly  and  In  an  orderly  manner  pass- 
ing along  Na^leon  avenue,  a  public  thor- 
oughfare of  this  city,  they  were  followed  and 
pursued  by  two  men,  strangers  to  them,  but 
who  they  afterwards  learned  were  F.  and 
Harold  Baybi,  father  and  son,  agents  and 
employees  flf  said  Pope  Manufacturing  Com- 
pany, acting  as  detectives  and  spotters  for 
said  company.  That  said  two  men  overtook 
them  on  said  public  aveaue,  at  or  near  the 
corner  of  Carondelet  street,  where  they  rude- 
ly accosted  then,  and  forcibly  arrested  and 
detained  them  without  cause  therefor,  and, 
notwithattindlng  neither  of  them  had,  nor 
claimed  to  have,  nor  exhibited  any  right  or 
authority  for  their  action,  they  then  and 
there,  in  the  presence  of  those  passing  along 
said  avenue,  publicly  charged  and  accused 
your  petitioner  and  her  said  daughter  with 
having  committed  the  felonious  and  infor 
mo'.is  oSense  of  grand  larceny  of  two  bicy- 
cles from  the  said  Pope  Manufacturing  Com- 
pany of  the  value  of  $120.  That  they  were 
forcibly  detained  by  said  two  men  until  the 
arrival  of  a  policeman,  Corporal  CNeal,  by 
whom  they  were  carried  in  custody  through 
the  public  streets  of  said  dty  to  the  seventh 
precinct  station,  wherein  they  were  incar- 
cerated until  about  8:30  p.  u.  the  same  even- 
ing, whan  they  were  transferred  to  the  sec- 
ond precinct  station,  and  therein  imprisoned 
60L.  R.  A.  ! 


and  kept  closely  confined  until  about  1:30 
o'clock  the  following  evening,  when,  through 
the  ellorts  of  their  minister  and  other 
friends,  tbey  were  admitted  to  iiail,  and  dis- 
charged from  custody.  Petitioner  further 
alleges  that  an  officer  of  the  corporation,  rep- 
resenting and  acting  for  and  on  behalf  of 
said  corporation,  joined  and  co-operated 
with  said  named  employees  in  making  said 
ohai'ge  and  arrest  of  your  petitioner  and  her 
danghter,  and  in  their  sut»cquent  imprison- 
ment and  detention;  that  said  accusation 
and  charge  were  entirely  false  and  un- 
founded as  to  them,  and  were  made  without 
any  eiuse  therefor;  and  your  petitioner  and 
her  daughter  eameatly  protested  their  en- 
tire innocence,  and  begged  and  implored 
said  parties  to  desist  from  their  course,  and 
to  allow  them  to  go  without  further  molesta- 
tion; but  that  their  appeals  and  entreaties 
were  received  with  contenipt,  and  no  further 
satiefaction  accorded  to  them  than  the  state- 
ment that  they  (said  men)  were  acting  for 
a  company  fully  reeponsiUe  and  capable  of 

Saying  all  damages  which  they  might  in- 
ict"  "Petitioner  avers  that,  although  she 
and  her  daughter  were  first  arrested  about 
5  :30  o'clock  on  Sunday,  no  formal  charge  or 
aSldavit  was  made,  nor  warrant  issued  for 
their  arrest,  until  1:30  P.  u.  the  following 
day.  In  the  meanwhile  they  were  unlaw- 
fully imprisoned  and  detained  by  procure- 
ment of  said  representatives  of  said  corpo- 
ration acting  for  the  oorporation,  and  which, 
as  your  petitioner  believes,  is  responsible  for 
the  WRUton  and  unlawful  imprisonment  of 
herself  and  her  daughter,  and  which  was 
done  in  a  malidous  and  cruel  manner,  not- 
withstanding the  evidence  of  their  innocence 
was  made  manifest  to  said  parties."  She 
represents  that  one  of  said  parties,  notwith- 
standing he  was  fully  informed  of  all  the 
aforesaid  fact«,  mode  an  alBdaviton  the  port 
ot  said  corporation,  before  the  judge  of  the- 
first  recorder's  oourt,  "in  whliji  he  falsely 
and  corruptly  charged  your  petitioner  and 
her  little  daughter  with  having  committed 
the  felonious  crime  of  breach  of  trust  and 
embezzlement  of  two  bicycles,  alleged  to 
have  been  hired  from  said  corporation  mi 
March  20,  1807,  as  set  forth  in  said  affida- 
vit;" that  shortly  after  aaid  affidavit  was 
made,  and  tbev  lud  been  released  on  bond, 
"they  were  called  upon  by  said  recorder,  and 
notified  that  said  charges  had  been  witli- 
drawn,  and  that  they  were  discharged  there- 
from." I'eUtioner  alleges  "that  at  the  time 
that  said  charges  were  preferred,  and  of 
their  arrest  at^  imprisonment,  they  were 
persons  of  good  moral  character  and  repu- 
tation, professed  Christians,  members  of  the 
Baptist  Church,  and  in  full  enjovment  of 
their  Christian  faith  and  diurch  fellow- 
ship;" that  the  said  charges  of  grand  lar- 
ceny and  breach  of  trust  Mid  embeszlement, 
as  above  set  out,  were  libelously  and  slan- 
derously made,  without  probable  cause 
therefor,  and  that  they  were  thereby  wan- 
tonly and  maliciously  libeled  and  slandered 
in  their  good  name,  character,  and  reputa- 
tion; that  in  their  arrest  and  subsequent  de- 
tention and  incarceration  they  were  unlaw- 
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full;,  falsely,  and  maliciouily  prosecuted, 
witfiout  any  probable  cause  or  Justiftcfttion 
whatever,  and  greatly  to  their  injury  and 
damage ;  that  by  law  they  are  entitled  to  sue 
for  and  recover,  not  only^  oompensaticm  for 
all  the  said  losses  and  injunee  luetained, 
but  alfO,  in  addition  thereto,  to  recover  tx- 
eniptary  and  punitive  damages  therefor. 
The  petitioner  alleges:  "That  she  waa  mar- 
ried in  1873,  in  the  st&ti)  of  Mississippi,, 
where  she  and  her  huiband  continuously  re- 
aided,  and  which  is  their  exclusive  matri- 
moniat  domicil ;  and  her  said  husband  is  ab- 
sent from  t^e  state  of  Louisiana,  with  his 
resider.ee  and  domicil  in  the  state  of  Mis- 
sissippi, wliioh  is  also  her  domicil;  t.nd  that 
as  to  their  matrimonial  relations  as  well  as 
tbcir  acquisitions  and  property  rights  they 
are  subjected  to  and  ^verned  by  the  laws 
of  the  state  of  Mississippi,  That  by  the 
laws  of  said  atate  she  is  separate  in  prop- 
erty from  her  said  husband,  with  the  sole 
right  and  authority  to  administer  s^a^ 
rately  her  own  personal  affairs,  property 
rights,  and  acquisitions,  and  entitled  to  ae- 

Juire,  hold,  uae,  and  dispose  of  the  same 
ree  from  the  control  or  marital  influence  of 
her  said  husband;  with  the  right  and  capa- 
city to  sue  and  be  sued  personally  and  with- 
out joinder  or  authority  of  her  husband  as 
to  all  matters  relating  to  or  affecting  her 
personal  rights  or  property  interests.  That 
by  the  laws  of  said  state  the  damage  herein 
sud  for  and  sustained  by  her  arose  and  ac- 
crued to  her  separately,  and  not  in  whole  or 
in  part,  to  her  husband.  That  the  laws  of 
her  matrimonial  domicil  govern  and  control 
her  right  to  sepnrately  sue  for  the  damages 
herein  claimed,  which  were  sustained  by  her 
while  in  Louisiana."  She  further  shows 
"that  her  said  husband  abandoned  her  in 
181)3,  after  six  children  wpre  born  of  their 
marriage,  and  dinappeared  from  the  matri- 
monial domicil,  and  n&s  since  absented  him-  i 
self  therefrom ;  that  she  is  not  now  aware  of  ' 
the  precise  locality  in  Mississippi  in  which 
he  may  be  found,  and  that  by  the  laws  of 
Louisiana  sbe  is  entitled  to  exercise  all  the 
rights  of  her  husband  with  respect  to  the 
education  and  administration  of  the  prop- 
erty rights  of  their  children;  that  by  said  , 
law  she,  being  now  present  in  the  etate  of 
Louisiana,  is  entitled  to  sue  herein  for  her 
said  daughter  Florence,  and  to  claim  for  her  i 
use  and  benefit  the  damages  herein  alleged.  ! 
Wherefore  she  praya  to  be  authorized  by  the  i 
court  to  institute  this  suit,  and  stand  in 
Judgment,  and  for  judgment  against  said 
corporation  for  the  suni  of  $10,000  in  her 
own  right,  and  for  the  further  sum  of  SIO,- 
000  for  the  use  and  benefit  of  her  dau^h' 
ter  Florence."  Tlie  foregoing  petition  was 
met  in  its  inripiency  by  several  exceptions. 

In  our  previous  opinion  we  examined  and 
reversed  the  judgment  of  the  district  court 
sueteining  the  defendant's  fourth  exception, 
which  is  to  the  effect  that  "there  ie  an  im- 
proper and  illegal  joinder  of  parties  plain- 
tiff; that  there  are  two  distinct  actions  and 
demands  presented  by  and  for  two  dilTerent 
plaintiffs,  cumulated  in  the  same  petition, 
and  one  or  the  other  should  be  dismissed." 
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Having  made  a  statement  of  the  cause  vi  ac- 
tion, and  quoted  the  foregoing  exception,  onr 
opinion  says;  "For  the  purpose  of  the  trial 
of  the  eNoepti<»i  of  misjoinder  and  improper 
cumulation  the  capacity  of  Mrs.  Williams  io 
sue  individually  and  on  behalf  of  her  minor 
daughter  must  be  admitted.  This  leara  to 
be  determined  tJis  plain  question  whether  a 
cause  of  action  arising  in  behalf  of  Mrs. 
Williams,  growing  out  of  the  tort  of  defend- 
ant, and  a  cause  of  action  arising  in  behalf 
of  her  daughter,  growing  out  of  the  aama 
tort,  may  be  cumulated  in  one  and  the  Mme 
suit.  We  think  th^  may.  For  the  purpose 
of  the  suit  the  mother  is  aesimiUted  to  the 
character  of  tutrix  of  her  daughter.  Com- 
mon wTonK  is  irpresented  to  faav«  been  in- 
flicted on  the  two  at  one  and  the  same  timei' 
Inasmuch  as  that  exception  judicially  avert 
''that  there  are  two  distinct  actions  and  de- 
mands prosecuted  by  and  for  two  different 
plaintitTs,  cumulated  in  the  same  petjtion, 
and  one  or  the  other  should  t>e  dismissed," 
the  argument  in  favor  of  the  theory  that  nei- 
ther of  them  can  he  maintained  appears  to 
he  somewhat  illogical,  in  view  of  the  fact 
that  this  court  has  already  decided  that  both 
were  correctly  brought  and  properly  cnrau- 
lated  in  one  petition,  for  the  reason  thai 
the  cause  of  ca«h  action  was  the  same  fault 
of  the  defendant,  and  the  acts  of  the  deCeod- 
ent  B  common  wrong  to  both  mother  and 
daughter.  That  exception  in  terms  admits 
as  much,  because  it  is  premised  by  the  state- 
ment that,  "if  the  above  exceptions  should 
b«  overruled,  and  the  court  hold  that  either 
or  both  of  said  causes  of  action  or  demands 
nre  properly  brought,  and  by  the  proper 
party,  the  defendaivt  pleads  for  further  ex- 
ception," ef«.;  and  by  that  averment  it  dis- 
tinctly bases  said  fourth  exception  upon  the 
hypothesis  that  its  preceding  exceptions 
were  untenable.  If  we  are  now  to  examine 
the  preceding  exceptions,  and  afTirm  tlie 
judgment  of  the  district  court  suataining 
them  and  dismissing  the  plaintifT's  suit,  our 
present  decree  would,  in  effect,  be  in  exact 
opposition  to  ite  prior  judgment  overruling 
the  fourth  exceptJon,  and  maintaining  Ue 
suit.  In  OUT  view,  for  all  practical  pur- 
poses, such  is  the  purport  of  the  judgment 
appealed  from.  But,  accepting  the  situation 
as  it  is  now  presented  on  the  re<»rd  helon 
us,  what  are  the  legal  que«tions  for  deter- 
mination? First.  "That  the  piaintiR  has 
ight  or  interest  in  her  own  name  to  pros- 
ecute this  suit  and  stand  in  judgment 
herein,  under  the  laws  of  this  state,  and  she 
cannot,  by  alleging  tliat  her  husband's  dom- 
icil is  in  another  state,  invoice  the  benefit  of 
the  laws  of  such  state  to  the  praetjcal  nulli- 
fication of  all  laws  of  this  state  regulatinft 
the  marital  relations  (of  the  spouses)  ;  (be- 
cause) foreign  laws  are  not  permitted  to  be 
operative  in  this  atate  when  they  are  incon- 
sistent with  the  general  spirit  and  policy  of 
our  own  laws  on  the  subject-matter  ia- 
volved."  Second.  That  the  allegations  of 
the  plaintiff  leave  in  doubt  the  present  domi- 
cil of  her  husband ;  so  that,  if  her  theorr  be 
admitted  to  be  poesihle,  or  correct  in  law. 
she  does  not  allege  with  sufSdent  oertainty 
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the  facta  under  which  the  court  U  requested  ■ 
to  adjudicate  her  rights  as  "a  citizeo  of  the 
state  of  Mississippi."  Thitti.  Petitioner 
has  no  riglit  oi  authority,  in  fact  or  law,  to 
bring  And  prosecute  the  demand  for  the  use 
and  benellt  of  her  minor  child.  Fourth. 
That  the  judge's  authorization  of  the  plain- 
tiff was  inadvertently  granted  upon  an  in- 
sufficient showing  in  lav.  Fifth.  That  the 
allegations  of  the  petition  are  too  vague  and 
indellnite,  and  particularly  in  that  the  de- 
mands for  the  dama^ea  claimed  are  neither 
iteiui/*d  nor  apportioned  between  the  mother 
and  daughter.  These  exceptions  are  di- 
rected at  the  allegations  of  the  petition,  and 
mu&t  be  determined  thereby,  with  a  view  to 
tbe  law  govitming  same;  and  in  thus  deter- 
mining tJcm  DO  matter  oi  fact  which  is  well 
pleaded  in  the  petition  eao  be  denied  or  gain- 
said. 

1.  In  the  petition  it  is  alleged  that  plain- 
tifT  was  mavvied  to  her  husba-ml  in  the  stat« 
of  Mississippi,  in  1873 ;  that  she  and  her 
husband  have  since  continuously  resided 
there,  and  that  their  eitcluHive  matrimonial 
domicil  is  in  that  state;  that  the  matrimon- 
ial relations  of  herself  and  her  husband,  as 
well  as  tJieir  acquisitions  and  property 
rights,  are  subject  to  and  governed  by  the 
laws  of  the  state  of  Mississippi ;  that  by  the 
laws  of  said  state  she  is  separate  in  property 
from  her  husband,  with  the  sole  right  and 
authority  to  administer  separately  her  own 
personal  affairs,  property  rights,  and  acqui- 
sitions, and  entitled  to  acquire,  hold,  use, 
and  dispose  of  the  same  free  from  the  con- 
trol or  marital  influence  of  her  husband; 
and  that  she  ia.  under  the  laws  of  that  state, 
invested  with  the  right  and  capacity  to  sue 
personnllT  and  without  the  joinder  or  au- 
thority of  her  husband,  as  to  all  matters  re- 
lating to  or  afTecting  her  personal  rights  or 
firoperty  interests.  It  is  also  specifically  al- 
eged  "thst  by  the  laws  of  said  Btat«  the 
damage  herein  sued  for  and  sustained  by  her 
arose  and  accrued  to  her  separately,  and  not 
in  whole  or  in  part  to  her  husband;  and  that 
the  laws  of  her  matrimonial  domicil  govern 
and  oontrol  her  right  to  separately  sue  for 
the  damages  claimed,  which  were  sustained 
by  her  while  in  Louisiana."  The  foregoing 
full  and  complete  allegations  (1)  as  to  her 
matrimonial  dnmicil  being  now,  and  having 
always  been,  in  the  state  of  Mississippi; 
(2)  thst  her  property  rights  end  acquisi- 
-Uons  are  subject  to  and  ^verned  by  the 
laws  of  that  sUte;  (3)  that  by  the  laws  of 
that  state  she  is  separate  in  property  from 
her  husband,  with  the  sole  and  exclusive  au- 
thority to  separately  administer  her  own 
personsl  atfairs  and  property;  (4)  that  she 
IS,  by  the  laws  of  that  state,  invested  with 
the  right  and  capacity  to  sue  personally 
without  the  assistance  or  authority  of  her 
husband  in  respect  to  all  natters  relating 
to  her  personal  rights  and  property  inter- 
ests; (6)  and  that  under  the  taws  of  that 
stat«  the  damages  herein  sued  for  and  sus- 
tained by  ber  arose  and  accrued  to  Iter  sep- 
a3rat«ly,  and  entitled  her  to  personally  sue 
for  and  recover  same, — c^toinly  leave  no 
room  for  complaint  on  t^  soore  of  inade- 
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qua^  of  allegation.  Ts^ng  the  avermenta 
as  they  are  made,  the  plaintiH  has  stated  a 
complete  cause  of  action  and  right  of  action, 
unlei^s,  as  the  exceptions  aver,  (1)  that  she 
possesses  no  right  of  action  in  ber  own  name 
under  the  laws  of  Louisiana;  (2)  that  she 
cannot  he  allowed  to  invoke  the  laws  of  Mis-  - 
siflsippi,  and  by  so  doing  practically  nullify 
the  laws  of  Louisiana  regulating  the  maci- 
t.il  relations  of  the  spouses.  Or,  in  other 
words,  the  question  for  consideration  is 
whether  (1)  the  damages  sued  for  by  the 
plaintiff  in  her  own  right,  as  having  been 
sustained  by  her  while  temporarily  in  Lou- 
isiana, and  which  accrued  to  her  separately, 
are  subject  to  and  to  be  controlled  by  the 
law  of  ber  matrimonial  domicil;  (2)  or  to 
be  governed  and  controlled  by  the  laws  of 
the  state  of  Louisiana  which  regulate  th« 
matrimonial  relations  and  property  riglita 
of  married  persons  who  reside  outside  of  its 
limits,  but  acquire  property  rights  within  ita 
limits.  The  solution  of  that  question  must, 
of  necessity,  depend  upon  whether  the  legal 
situs  of  plflintifr's  claim  for  damages  em  de- 
licto arising  from  a  tort  or  quasi  offense  ii 
in  Louisiana  or  Mississippi;  for,  if  same  be 
in  Louisiana,  where  the  wrong  is  alleged  to 
have  been  committed,  the  law  of  her  matri- 
monial domicil  does  not  control  or  govern 
her  right  of  action,  and  uico  versa.  Our 
law  provides  that  "all  property  acquired  in 
this  state  by  nonresident  married  persons 
.  .  .  shall  be  subject  to  the  same  provi- 
sions of  law  which  regulate  the  community 
of  acquets  and  gains  between  citizens  of  this 
state."  Rev.  Civil  Code.  art.  2400.  Conse- 
quently, as  the  plaintiff  WEs,  at  the  time 
the  alleged  injury  was  inflicted,  a.  "nonresi- 
dent married  person,"  she  fulfills  all  the  re- 
quirements of  that  law,  if  the  damages  she 
claims  are  to  be  denominated  "property  ac- 
quired in  this  state;"  but,  if  her  right  of  ac- 
tion for  the  recovery  of  such  damageo  be  a 
Crsonal  right  or  acquisition  whicti  has  its 
jal  situs  at  her  matrimonial  domicil,  then 
it  cannot  be  classed  as  property  acquired  in 
tliis  state,  and  would  not  be  subject  to  the 
community  laws  of  Louisiana,  but  would  re- 
main undsr  the  power  and  control  of  the  law 
as  it  is  alleged  to  be  in  the  state  of  Missis- 
sippi. Taking  a  comprehensive  view  of  the 
question,  it  seems  diihcuU  to  appreciate  the 
idea  that  a  mere  right  of  acUon  for  the  re- 
covery of  damages  ex  delicto  is  to  be  viewed 
as  "property  acquired  in  this  slate"  because 
of  a  personal  injury  having  been  inllicted 
upon  a  married  woman  while  temporarily 
abiding  therein.  And  particularly  is  this 
appreciation  didicult  when  we  are  presented 
with  an  action  of  damages  brought  by  a  mar- 
ried woman  whose  matrimonial  domicil  is 
in  the  state  of  >Iississippi.  against  a  private 
corporation  whose  principal  domicil  is  in  the 
state  of  Connecticut,  ami  in  which  she  predi- 
cates her  claim  upon  injuries  that  were  in- 
flicted upon  her  while  temporarily  in  the 
state  of  Louisiana  by  the  agents  and  employ- 
ees of  that  corporation.  It  such  a  right  of 
action  is  to  be  viewed  as  property  acquired 
in  Louisiana,  and  subject  to  its  community 
laws,  then  the  courts  of  this  state  ore  vested 
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with  fficeliuivo  JtifiadlcUon  over  it.  As  the 
result  of  this  eonduBlou,  the  huaband,  ii4 
head  and  ma«t«r  of  ike  ctmimuiiity,  could 
alone  institute  the  suit;  and  ha,  M  ft  dttxen 
of  Missiieippi,  an  slieentee  under  the  law  of 
Louisiana,  ii  without  iatereat  in  the  result 
of  the  luit  under  the  law  of  hii  domicil. 
Not  only  m,  but  auoh  a  right  of  action  oonild 
onlj  have  an  existenoe  in  the  court*  of 
Loulsiaita  so  long  m  the  Connecticut  oorpo- 
ration  may  Im  pleased  to  continue  businesi 
in  Louisiana;  ajid  would  therefore  have  the 
power  to  extinguish  same  at  any  time  it 
might  suit  iti  pleaaure  to  witJidraw  ita 
agent*  therefrom, — an  action  in  damagct 
not  being  tlia  legal  auhiect  for  attadunent. 
If  this  be  the  law  of  tlus  etat*,  it  ii  most 
unfortunate,  indeed.  Our  learned  brother 
of  the  district  court  recognized  thii  hard- 
ship whan  he  said:  "The  case  at  bar  fur- 
niebea  an  illustration  of  the  distinction  be- 
tween iaw  and  juatioa  If  the  avennenta  of 
the  petition  are  to  l>e  takni  as  true, — as 
they  muBt  be,  for  the  purposee  of  the  excep- 
tion presented  herein, — then  thia  case  illus- 
trates the  hardships  IJiat  sometimee  occur  in 
the  law.  The  plaintiff  alleees  that  she  Is  a 
married  woman,  and,  with  her  minor  child, 
has  been  abandoned  l>y  ber  hus1)and.  In  the 
month  of  April,  1S97,  it  is  alleged  that  she 
and  her  minor  daughter,  Florence,  then 
aged  about  foart«en  years,  were  wantonly 
and  maticioualy  arrested  by  the  agent*  and 
employees  of  the  defendant  company,  sjid 
cast  into  jail,  where  th^  remained  twenty- 
four  hours,  sJthough,  as  waa  aubsequjntly 
shown  by  the  defendant's  own  discontinu- 
ance of  the  prosecution,  there  was  no  ground 
whatsoever  for  the  charges,  which  were 
grand  larceny  and  embezzlement."  But, 
having  made  an  examination  of  the  excep- 
ticHie,  he  reached  the  conclusion  that  eame 
were  well  grounded  in  law,  and  expressed 
the  followinf^  view,  via. :  "Paasing  aside, 
«B  unneossaary  tor  the  purposes  of  this  ease, 
the  question  of  situs  of  the  property,  or 
right  upon  which  this  plaintifT  brings  this 
action,  liut  beinp  of  the  opinion  that  the 
situs  of  a  personal  obligation  for  the  pur- 
pose of  eufoieing  it  is  at  the  domicil  of  the 
debtor,  and  not  that  of  the  creditor,  the 
court  ia.  however,  of  the  opinion  that  under 
article  2400,  Gev.  Civil  Code,  the  damagcfi 
to  the  wife  in  the  present  ca*e  fall  into  the 
community  as  property  acquired  within  the 
state  of  L'>uisiana;  damages  to  personal 
rights  coming  well  within  the  meaning  of 
property  or  rights  acquired.  Furthermore, 
there  is  a  decision  in  11  Fed.  Bep,  at  pa^ 
688,  In  the  case  of  Mej/eraon  v.  Alter,  by 
that  able  jurist  Judge  Billings,  in  which  this 
point  is  decided  adversely  to  the  claims  of 
,  the  plaintiff.  The  damages,  therefore,  fall- 
ing into  the  community,  the  busband  alone 
can  prosecute  the  suit  Uierefor."  The  caee 
cited  and  relied  upon  by  the  judge  a  quo 
Btat«a  a  case  instituted  by  a  married  woman 
in  the  United  States  oircuit  court  for  the 
state  of  Louisiana  for  the  recovery  of  dam- 
agci  for  a  malieioua  prosecution,  same  being 
instituted  by  the  wife  in  her  own  ri^ht,  but 
authorized  by  her  husband.  On  this  stat« 
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of  facta  the  court  held:  "^m  textual  pro- 
ions  of  the  law  on  this  mfajeat  are  found 
Code  Pr.  art.  107,  and  Rev.  CivU  Code, 
art.  2404.  A  series  of  decisions  by  the  an- 
preme  court  of  Louisiana  have  ooDstrued 
these  proviaiMU  to  mean  that,  where  it  doea 
not  appear  that  tlie  wife  is  administering 
own  property,  actions  of  this  aort  moat 
brought  by  the  husband.  The  mere 
joinder  of  the  wife  has  been  treated  aa  anr- 
plusttge.  But  no  case  has  hdd  that  tbe 
mere  assent  of  the  busband  is  sufScient 
The  action  must  be  bron^t  t>y  the  huaband. 
Holmet  V.  Holmet,  9  La.  350;  Cotaand  v. 
PuUey,  B  La.  Ann.  12 ;  Barton  v.  Kacanatigh, 
12  La.  Ann.  332;  Cooper  v.  Oaippei,  29  I^ 
Ann.  213.  This  would  be  the  law  if  the  mar- 
riage had  been  contracted  and  the  domicil 
of  the  parties  to  the  marria^  had  been 
within  this  state.  Rev.  Civil  Code,  art. 
2400,  subjects  'nonresident  married  persons' 
to  tie  same  provisions  of  law  'aa  regulate 
the  community  of  acqueti  and  gains  between 
citizens  of  this  state,'  so  far  as  relates  to 
'all  property  acquired  in  tliis  state'  It  i* 
not  necessary  to  give  any  teclinicial  mean- 
ing to  the  word  'property,'  aa  used  by  the 
l^slature.  The  object  of  the  legialatore, 
namely,  to  subject  nonresident  citizena,  is 
munifeet,  and  leaves  no  doubt  but  that  the 
word  'property'  included,  not  only  land  and 
chattels,  real  and  personal,  but  also  chosee 
In  action,"  It  must  be  confessed  that  the 
tenor  of  that  decision  supports  the  view  tiie 
district  judge  entertained,  but,  in  our  opin- 
ion, it  is  of  such  far-reaching  importance 
and  scope  tliat  an  examination  should  be 
made  of  the  jurisprudence  of  this  court  and 
that  of  the  states  in  which  the  common  law 
prevails  for  the  purpose  of  ascertaining  ita 
applicability  and  correotaess. 

At  common  law,  a  proceeding  like  this  i? 
styled  a  "transitory  action  of  trespass," 
which  follows  the  tortfeasor  into  any  juris- 
diction into  which  he  may  go.  and  who  may 
be  taken  wherever  found;  and  the  right  of 
action  is  equally  permissiWe  against  a  corpo- 
ration as  against  a  private  individual.  In 
the  case  of  Pullman  Palace  Car  Co,  ».  Imw- 
renee,  74  Miss.  782.  22  So.  E3,  the  Missii- 
sippi  court  had  such  an  action  under  conaid- 
eration.  The  action  was  instituted  l^  Law- 
rence, a  citizen  of  Illinois,  in  the  dreitit 
court  of  CI  airborne  coun^,  Mississippi. 
agsiDBt  the  Pullman  Company,  an  Illinois 
corporation,  for  $50,000  damages  for  per- 
sonal injuries  alleged  to  have  been  inflicted 
by  a  colored  porter  upon  him  while  he  'waA 
on  one  of  ita  sleeping  cars,  in  which  he  was 
being  transported  from  Chicago,  Illinaia,  to 
Neiv  Orleans,  Louisiana;  said  injuria  hav- 
ing been  inllicted  upon  him  while  the  train 
was  in  the  state  of  Illinoia,  at  the  hour  of 
10  o'clock  P.  m.  after  leaving  Chicago  in  the 
afternoon  of  that  day ;  and  the  service  hav- 
ing been  made  on  the  conductor  of  the  sleep- 
ing car  while  at  Port  Qibson,  Uississippi,  on 
the  line  of  the  Illinois  Central  Railroad. 
On  this  state  of  facts  the  court  said:  "llie 
defendant  first  pleaded  to  the  jurisdiotion  of 
the  court,  because  the  wrong  and  injury  com- 
plained of  occurred  wholly  in  the  state  ttt 
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Illinois,  and  not  in  the  state  of  Mississippi, 
ftud  because  tLB  plaintiff  and  the  defeindant 
were  at  th«  time  erf  the  bringing  of  the  suit, 
and  still  are,  citizens  of  and  reaidente  in 
the  suine  state  of  Illinois,  To  this  plea  to 
the  jurisdiction  plainfjff  demurred,  and  the 
demurrer  was  sustained,  and  leave  was 
given  the  defendant  to  plead  to  the  merits. 
The  defendant  then  filed  the  general  iseue," 
etc.  In  this  situation,  and  to  the  cause  of 
action  thus  stated,  the  court  announced  the 
law  to  be:  "It  is  assigned  for  error  that 
the  court  helow  erred  in  sustaining  plain- 
tiff's demurrer  to  the  plea  to  the  jurisdic- 
tion filed  by  the  defendant.  Until  Uia  hear- 
ing of  the  able  and  exhaustive  oral  argument 
of  appellant's  counsel  in  support  of  this  as- 
signment, we  had  supposed  there  was,  in  our 
own  state,  no  ground  left  for  dispute  that  in 
transitory  actions,  whether  In  tort  or  on  con- 
tract, our  courts  were  wide  open  to  any  suit- 
or, resident  or  nonresident>  against  his  ad- 
versary, whether  resident  or  nonresident, 
whether  a  natural  person  or  an  artificial 
one,  regardleaa  of  where  the  right  of  action 
occurred,  if  only  the  oourti  had  jurisdiotjon 
of  the  subject-matter,  and  could  obtain  ju- 
risdiction of  the  paxty,  either  by  &  voluntary 
appearance  or  by  service  of  proceM.  We 
are  awure  that  there  is  some  divergenoe  of 
opinion  on  this  subject  between  the  courts 
ol  last  resort  in  this  coantry,  and  that  ap- 
parent autliority  can  be  found  for  holding 
that  a  foreign  corporation  resident  in  one 
■tate  may  not  be  sued  in  anotlier  state  by  a 
resident  of  the  first  st&te  on  a  cause  of  ac- 
tion arising  in  the  first  stato.  .  .  .  But 
in  many  sUtes,  and,  amongst  them,  our  own, 
the  rule  we  first  announced  hoa  been  finnly 
established  hy  repeated  adjudications.  The 
rule  was  first  expressly  declared  in  our  own 
state  in  the  cose  of  New  Orleans.J.d  G.H.B. 
Co.  1.  Walltioe.  50  Miss.  244.  That  was  on  ao- 
tion  brought  byWallace  a^instthe  railroad 
oompany,  a  foreign  corporation,  in  one  of 
the  courts  of  this  state,  for  tie  recovery  of 
damages  for  injuries  sustained  by  him  in  a 
collision  of  trains  in  the  state  of  Louisiana. 
The  court  aaid  tlien  on  this  very  questi(»i: 
'Corporations  are  artifidal  persons  existing 
oidy  in  contemplation  of  law.  They  must 
dwell  in  the  [dace  of  tJbdr  creation,  and  can- 
not migrats  to  another  stat«.  But  they  are 
liable  to  be  sued,  like  natural  persons,  in 
transitory  actions  arising  ea  oontrootti  or  ea 
delicto,  in  any  state  where  legal  proceKs  oan 
be  had.  ...  In  transitory  actions  for- 
eign private  corporations,  like  natural  per- 
sons, may^  be  bumI  anywhere  where  Uie  court 
can  obtain  jurisdiotion  of  the  corporation 
either  by  \ega.l  service  of  process  or  its  ap- 
pearance by  attorney.' "  The  court  then 
states  that  the  same  question  was  decided 
by  that  court  in  Chioago,  Bt.  L.  it  N.  0.  R. 
Co.  V.  Doyle,  60  Miss.  977,  the  action  being 
brought  in  UissiMippi  against  a  foreign  cor- 
poration for  an  injury  done  in  the  state  of 
Tennessee.  In  deciding  that  case  the  court, 
speaking  through  Its  chief  justice,  said: 
''The  right  of  action  for  damages  for  killing 
a  husbajnd,  given  by  the  statute  of  Tennessee, 
may  be  asserted  in  the  courts  of  this  state, 
SO  L.  R.  A. 


because  of  the  ooiueidence  of  the  statutes  of 
the  two  states  on  this  point;  and,  indepen- 
dently of  tills,  because  a  right  of  action  cre- 
ated by  the  statute  of  ai^ther  state,  of  a 
transitory  nature,  may  be  enforced  here 
when  it  does  not  confiict  witJi  the  public  pol- 
icy of  this  state  to  permit  its  enforcement  t" 
A  similar  ease  is  stated  by  tAat  court  in  II- 
linoia  0.  R.  Co.  V.  Grudwp,  63  Miss.  291,  the 
injury  baring  been  infliotel  in  a  oolliaion  of 
trains  in  Tenneaeee.  The  Supreme  Courts 
of  the  United  States,  of  Minnesota,  of  New 
York,  and  Kentucky  hold  the  same  vie>v.  In 
the  still  later  caee  of  MeMatter  v.  lliitioii  C. 
l:.  Co.  65  Miss.  204,  4  So.  GB,  the  sajne  prop- 
osition was  maintained;  the  injury  Iiaving 
been  inflicted  in  the  state  of  Louisiana. 
The  cose  of  Knight  v.  West  Jersey  R.  Co.  108 
Fa.  260,  66  Am.  Bep.  200,  was  an  action  of 
trespass  for  the  recovery,  in  a  court  of  Penn- 
sylvania, of  damages  for  the  death  of  the 
wife  and  mother  of  the  plaintiffs  by  a  rail- 
road accident  that  happened  in  New  Jersey, 
and  the  court  said:  "The  general  rule  is, 
as  to  personal  torts  which  give  a  right  of  ac- 
tion at  oommon  law.  that  the  action  may  be 
brought  wberever  the  wrongdoer  may  be 
found,  and  jurisdiction  of  his  person  may  bs 
obtained.  .  .  .  The  statute  of  another 
state  has  no  extraterritorial  force,  but 
righti  under  it  will  always,  in  comity,  be  en- 
forced, if  not  against  the  polii?  of  the  taws 
of  the  forum.  In  sucb  cases  tJie  law  of  th? 
place  where  the  right  was  acquired  ■  .  ■ 
will  govern  as  to  the  right  of  action,  while 
all  t^at  pertains  merely  to  the  remedy  will 
be  controlled  by  the  law  of  the  state  where 
the  action  (t  brought," — citing  Herriok  t. 
Mitmeapolia  A  Bt.  L.  R.  Co.  31  Minn.  11,  47 
Am.  Rep.  771,  16  N.  W.  413,  and  U^  case 
of  Denniok  v.  Central  R.  Co.  103  U.  S.  11, 
26  L.  ed.  439.  The  court  further  held  "tiiat 
action  was  brought  in  a  state  court  in  New 
York  for  recovery  of  damages  under  the  stat- 


The  accidrait  which  caused  the  death  of  the 
plaintiff's  husband  occurred  in  the  latter 
state.  After  ronarking  that  the  right  of  ac- 
tion depended  solely  on  the  statute  of  New 
Jersey,  and  that  it  was  a  civil  action  to  re- 
cover damages  for  a  idvil  injury,  the  court 
said:  'It  is  difiicult  to  understand  how  the 
nature  of  the*  remedy,  or  the  jurisdiction  of 
the  court  to  enforce  it,  is  in  any  manner  de- 
pendent on  the  question  whether  it  is  a  stat- 
utory right  or  a  common-law  right.  When- 
ever, hy  either  the  common  law  or  the  stat- 
ute law  of  a  state,  a  right  of  action  has  be- 
come fixed,  and  a  legal  liability  incurred, 
that  liability  may  be  enforced,  and  the  right 
of  action  pursued,  in  any  court  whii^  has 
jurisdiction  of  the  parties.  ...  A 
party  legally  liable  in  New  Jersey  cannot  es- 
cape that  liability  by  going  to  New  York.  If 
the  liability  to  pay  money  was  fixed  by  the 
law  of  the  state  where  tiie  transaction  oc- 
curred, is  It  to  be  said  it  can  be  enforced  no- 
where else, because  itdependedon  statutelaw, 
and  notupon  oommonlaw!  Itwouldbe  a  very 
dangerous  doctrine  to  establish  that  in  a11 
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caie*  where  the  Mveral  (tatea  have  aubsti- 1 
tuUd  the  statute  for  the  common  law  the  li- 
kbilitj  could  be  enforced  in  no  other  state  | 
but  tilnt  where  the  statute  was  enacted  and 
the  transaclion  occurred.'  Obviously,  thut 
case  aQirms  that  a  personal  liability  created 
by  the  statute  o(  another  state  tmll  be  en- 
forced according  to  Ike  course  of  proccduye 
in  the  slate  where  the  defendant  may  be 
found.  It  was  no  less  important  to  consider 
the  point  than  it  would  have  been  in  the 
state  court  had  the  cause  not  been  removed. 
We  think  the  weight  of  the  recent 
and  better  considered  adjudications  in  this 
country  decidedly  favors  the  application  of 
tlie  same  rule  to  all  transitory  actions  for 
injuries  to  perBOns  or  property,  whether  rec- 
o^uized  by  the  common  law  or  created  by 
statute,  Jo  meet  ncv-  i-xigencies  of  modem 
life,  unless  such  Btatut*  is  contrary  to  the 
policy  of  the  laws  of  the  state  wliere  the  ac- 
tion is  brought.  The  claim  of  cotntly  on 
which  the  rule  ie  founded  i»  as  urgent  in  onf 
ease  as  the  other.  ...  As  a  general 
rule,  neather  citizenship  nor  residence  is  re- 
quisite to  entitle  a  person  to  brin)r  suit  in 
Pennsylvania.  A  court  having  jurisdiction 
of  the  subject  may  acquire  jurisdiction  of 
the  pcison  by  lamul  service  of  its  process. 
If  a  dpfemiant  were  not  liable  to  answer  in 
a  civil  action  in  any  state  where  he  may  be 
found,  he  could  easily  evade  service  of  proc- 
ess." (Our  italics.)  In  Burnx  v.  Grand 
Rapids  d  I.  R.  Co.  113  Ind.  16S,  15  N.  E. 
230,  the  Indiana  court  said;  "When  the 
railway  company  wrongfully  caused  the 
denth  of  William  Burns  in  the  state  of 
Micliifrnn.  we  have  seen  that  a  riRht  of  ac- 
tion, unilcr  the  statutes  of  that  state,  ac- 
crued to  hi?  personal  reipresentfttives  to  re- 
euver  civil  damaces  for  the  benefit  of  those 
to  whom  his  personal  property  became  dis- 
tributable. .  .  .  It  is  a  well-established 
prindple  that  rightt  tehieh  have  occrued 
der  the  lavs  of  a  foreign  state  are  Ireale 
valid  riffhta  everywhere;  and  by  means  of 
this  princ'fle  eognitanct  is  taken  of  extra- 
territorial loirs  and  facts  where  those  extra- 
territorial laws  and  facts  have  conferred 
rights  or  ivipos'd  obligations  wpon  ppr 
who  are  within  the  jurisdiction  of  the  a 
.  .  .  (Out  italics.)  The  application  of 
this  principle  requires  that  the  injury  pre- 
scribed must  have  given  a  right  of  action 
undertlie  laws  of  the  place  where  the  default 
or  neglect  occurred.  A  civil  right  of  action 
acquired  under  the  laws  of  the  state  where 
the  injury  was  inflicted,  or  a  civil  liability 
incurred  in  one  state,  may  be  enforced  in  any 
other  in  which  the  party  in  fault  may  be 
found,  according  to  the  course  of  procedure 
in  the  latter  statf, "—-citing,  among  others, 
the  following  authorities:  Dennick  v.  Cen- 
tral ft.  Co.  103  U.  S.  11,  26  L.  ed.  439;  Leon- 
ard Y.  Columbia  Steam  Xav.  Co.  84  N.  Y.  48, 
38  Am.  Rep.  491;  Central  R.  Co.  v.  Swint, 
73  Oa,  651;  McLeod  v.  Connvcticut  £  P. 
Rivers  R.  Co.  63  Vt.  727.  8  Atl.  648 :  Boyce 
V.  Wabash  R.  Co.  63  Iowa,  70,  18  N.  W.  B73. 
Again:  "Actions  for  the  recovery  of  dam- 
ages for  peirsonal  injuries  are  transitory  in 
their  nature,  and  arise  out  of  the  supposed 
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violation  of  rigbta  which,  in  contemplation 
of   law,  are  not  local,   nor  confined   to  tiie 

state  where  the  right  accrued.  Such  actions 
have  always  been  regarded  ae  transitory  in 
character;  and,  although  the  injury  and  the 
right  of  action  may  have  accrued  in  m,  tor- 
ign  state,  it  is  now  settled  by  an  over- 
■helming  weight  of  authority  tliat  tJie  ju- 
isdiction  of  courts  to  entertain  and  enforce 
lie  right  ia  not  dependent  upon  whether  the 
iglit  IS  of  statutory  or  ooromon-law  origin, 
rovided  the  enforcement  of  the  right  in  no 
way  infringes  upon  or  contravenes  the  poli- 
cy of  the  state  in  whose  jurisdiction  the  rem- 
edy ia  sought."  The  case  of  Eingartner  t. 
Illinois  Steel  Co.  94  Wis.  70,  34  L.  R.  A.  503. 
flS  N.  W.  6G4,  waa  an  action  in  ■  oourt  of 
Wisoonein  to  recover  for  personal  injuria) 
sidTcred  fay  the  plaintiff  in  a  rolling  mill  in 
the  city  of  Chicago,  the  plaintiff  being  at 
the  time  and  now  a  dtizen  of  Illinois,  and 
the  defendant  being  an  Illinois  corporation. 
Tlie  court  said:  "This  is  an  action  to  re- 
cover damages  for  injuries  to  the  person.  It 
is  therefore  purely  a  transitory  action,  and 
the  principle  that  the  courts  of  this  state 
hitve  Jurisdiction  to  entertain  such  an  action 
although  the  cause  arose  in  Illinois  and  the 
parties  are  residents  of  Illinois  is  unques- 
tioned. Curtis  V.  Bradford.  33  Wis.  190. 
A  court  of  this  state  would  even  have  juris- 
diction of  a  transitory  action  of  this  nature 
where  it  arose  in  a  foreign  country,  or  on  the 
high  seas,  and  both  parties  to  the  action 
were  aliens,  provided  jurisdiction  of  the  per- 
son could  be  obtained."  Gardner  v.  Thomas. 
14  Johns.  134,  7  Am.  Dec.  445:  Johnaon  t. 
Dalton,  1  Cow.  543,  13  Am.  Dec  564;  Oreat 
Western  R.  Co.  v.  ifiller.  Ifi  Mich,  312. 

On  considering  the  principles  of  jurispni- 
dence  announced  in  the  foregoing;  decisiom, 
and  applying  same  to  the  law  of  the  state 
of  Mississippi  aa  it  is  aJlesed  to  be,  we  have 
referred  to  the  statute  of  that  8tat«  relat- 
ing to  the  matter  at  issue  in  connection 
with  the  decisions,  as  we  do  customarily, 
for  the  purpose  of  trading  the  connection 
l>etween  the  two,  and  ns  a  neee»sary  means 
of  determining  the  question  of  law  that  had 
been  propounded  in  this  controversy  touch- 
ing a  material  distinction  which  is  claimed 
to  exist  between  the  laws  and  jurisprudence 
of  Louisiana  and  the  laws  and  jurisprudence 
of  the  state  of  Mississippi  with  relation  to 
plaintiff's  ownership  and  control  of  the  rieht 
of  action  for  tlie  recovery  of  damagee  against 
defendant.  And,  having  examined  snmp.  we 
have  found  It  to  be  as  follows,  t^..-  "Mar- 
ried women  are  fully  emancipated  from  all 
disability  on  account  of  coverture;  and  the 
common  law,  as  to  the  disabilities  of  mar- 
ried women  and  its  effect  on  the  rights  of 
property  of  the  wife,  is  totally  abrogated : 
and  marriage  shall  not  impose  any  di<iabili- 
ty  or  incapacity  on  a  woman  aa  to  owner- 
ship, acquisiticm,  or  disposition  of  property 
of  any  sort;  or  as  to  her  oapacity  to  mak« 
contracts.  aJid  do  all  acts  in  reference  to 
property  which  she  could  lawfully  do  if  she 


not  married:   hut   i 

hereafter   to   be  married,   shall 
the   same    capacity   to   aoquire.   hold. 
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muug*,  eout«ri,  ub«,  eujt^,  and  diepoae  of 
rU  propert)'  real  and  personal,  tn  po««cjsion 
or  ecBpectaney,  kud  to  moke  any  oontract  in 
reference  to  it,  uid  to  bind  herself  pcraon- 
ally;  and  to  me  and  be  sued,  with  oil  (he 
Tight*  and  Itabilttie*  inoideni  thereto,  at  if 
■M  WCTV  «ol  married."  (Our  italics.) 
Miia.  Anno.  Code  1898,  f  22S9.  Unquestion- 
ablf,  the  plaintiff  would  be  recogaizod  as 
liaving  a  right  of  action  in  a  MiBBisaippi 
court  under  that  itatute  if  tiie  corporation 
could  be  found  and  cited  there,  natwith- 
•tonding  the  injurieB  oompUinM  of  were  in- 
flicted in  Louisiana;  and  it  is  claimed  tha.t 
under  the  comity  which  prevails  between  the 
■tates,  aud  particul&rl;  between  two  stalca 
that  are  io  intimatelj  associated  as  Louisi- 
ana and  Mississippi  are,  she  ought  to  be  rec- 
ognized as  ha.viiig  a  right  of  action  in  the 
courU  of  Louisiana,  independently  of  its 
community  laws,  as  she  mi^t  have  in  the 
courts  of  Kentucky,  Tennessee,  or  Illinois. 
For,  if  a  atizen  <n  Illinois  may  go  into  a 
oourt  of  Tennessee  or  Micsisaippi  with  an 
action  for  damage*  which  were  inflicted  in 
Louisiana,  he  ought  to  be  accorded  a  similar 
right  of  action  in  Louisiana  courts  for  inju- 
ries inllicted  in  Mississippi.  The  legal  de- 
duction from  this  jurisprudence  is  that  the 
cause  of  action  on  a  tort  or  trespass  is  trao- 
■itory,  and  follows  the  offending  party  into 
ftnj  jurisdiction  wherein  he  may  be  found; 
»Dd,  further,  that,  t^e  right  of  action  being 
personal  to  the  oomplainant,  he  may  bring 
it  in  any  court  that  he  may  select.  Having 
thus  dealt  with  plaintiff's  right  of  action  as 
same  would  stand  in  a  Mississippi  court  un- 
der the  statement  of  the  law  as  giv«n  in  her 
petition  with  regard  to  what  her  legaJ 
rights  SB  a  citizen  of  Mississippi  are,  and  as 
that  statement  has  been  verified  by  the  stat- 
ute, we  must  now  determine  what  is  thp  le- 
gal status  of  her  claim  against  the  defend- 
ant under  the  law  of  Louisiana;  that  is  to 
say,  whether  it  is  to  be  viawed,  in  a  general 
•ense,  as  governed  by  the  !«»  loci  contractus, 
and  therefore  an  asset  of  a  matrimoniat 
community  jrro  hoo  vtoe,  which  exists  in 
this  state  by  virtue  of  the  law.  For,  if  this 
be  the  caaa^  the  plaintiff  is  without  a  rif^ht 
o(  action  In  the  courte  of  this  Btat«  in  her 
own  nante,  notwithstanding  she  might  have 
such  a  right  of  action  in  the  oourte  of  Mis- 
Hwippl. 

Z.  As  we  have  already  seen,  the  Judge  a 
qvo  entertained  the  opinion  and  decided  ( 1 ) 
that  tbe  situs  o(  a  personal  obligation  for 
purposes  of  suit  is  at  the  doDtidl  of  the  debt- 
or, and  not  at  tiiat  of  the  oreditor;  (2)  that 
"the  damages  to  the  wife  in  the  present  case 
fall  Into  the  community  as  property  ac- 
quired within  the  state  of  Louisiana,  dajn- 
ages  to  persons  coming  well  within  the 
meaning  of  property  or  right*  acquired." 
The  two  foregoing  propositions  are  one  and 
the  same  for  all  practical  purposes,  the  lat- 
ter depending  upon  the  former,  for,  if  the 
legal  situE  of  the  demand  in  damages  which 
is  declared  upon  is  in  Louisiana,  it  neces- 
sarily falls  into  the  legal  eomraunit?  whidi 
pxistH  under  its  laws,  notwithstaniling  the 
>i>t~band  and  wife  were  citizens  of  Miasisaip- 
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pi  at  the  time  it  sprang  into  existence.     It 

haa  been  frequently  held  that  the  community 
law  of  thia  state  is  a  real,  and  not  a  per- 
Boual,  statute;  and  tlie  decisions  on  the  sul)- 
ject  refer  to  the  opinion  of  our  predecessors 
in  the  important  and  conspicuous  case  of 
iiajd  V.  Uia  Creditort,  5  Mart.  N.  S.  5U0,  la 
Am.  Dec.  812,  as  the  original  source  from 
which  that  doctrine  emanated,  in  which  the 
court,  after  a  most  extensive  exploration  of 
Spanish  and  French  statutes  and  decision* 
interpreting  tliem,  and  from  which  our  stat- 
ute IS  derived,  made  the  following  state- 
ment, viz.:  "We  think  the  slate  and  con- 
dition of  both  husband  and  wife  are  ^xed  by 
the  vmrrioge  tii  relation  [to  euerything  but 
property'},  independent  of  thif  later;  .  .  , 
and,  aa  it  rcgulalea  property  alone,  it  u  not 
a  peiiotwii  statute.  We  consider  it  real." 
(Our  italics.)  And,  considering  our  com- 
munity law  a  real  statute,  which  deals  with 
property  that  i*  situated  in  the  state,  and 
not  with  the  personal  rights  or  condition  of 
the  spouses,  the  court  makes  this  observa- 
tion, oiz.:  "On  the  subject  matter  now  be- 
fore UB  the  writers  who  treat  of  it  .  ■  • 
agree  in  stating  thut  a  real  statute,  that  is, 
one  which  regulates  propertj'  within  the  lim- 
its of  Uie  stale  where  it  is  in  force,  controls 
peraoniU  ones  which  follow  a  man  wherever 
he  goes.  Indeed,  it  has  been  .  .  .  ad- 
mitted .  .  .  that  where  the  personal 
slatule  of  th«  domicil  is  in  opposition  to  a 
real  statute  of  situation,  the  real  statute 
will  prevail."  (Our  italics.)  In  Cole  v. 
His  Fxecutort,  7  Mart.  N.  S.  4!,  IB  Am.  Dec. 
241,  the  oourt  made  approving  reference  to 
Saul  V.  Hia  OrcHltort,  and  observed:  "But 
we  then  determined  that  the  law,  or,  to 
adopt  the  languoRo  of  the  juriaprudence  of 
the  continent  of  Europe,  the  statute,  which 
regulated  the  rights  of  husband  and  wife, 
n-.i»  real,  not  personal;  that  it  regulated 
thinpa,  ajkd  subjected  them  to  the  law*  of 
the  country  within  which  they  were  found. 
.  .  .  Viewing  the  statute  as  real,  it  is  the 
thing  on  which  it  operates  that  gives  it  ap- 
plication, not  the  residence  of  the  persoo 
who  may  profit  by  the  rule  it  contain*."  In 
Dnhim  T.  Murdoch,  41  La.  Ann.  494.  6  So. 
131,  the  oourt  had  under  consideration  the 
question  of  the  le^al  effect  of  the  statute  of 
1852,  now  article  2400  of  the  Revised  Civil 
Code,  as  appertaining  to  property  acquired 
in  Louisiana  by  married  persons  who  resided 
in  Mississippi,  and  in  the  course  of  its  opin- 
ion said:  "llie  conjugal  partnership  thus 
provided  for  is  exclusively  a  creature  of  the 
civil  law,  and  can  result  only  from  express 
legislative  will ;  hence  it  could  exist  only  un- 
der circumstances  especially  provided  for." 
So  it  is  from  this  standpoint  that  we  are  to 
commence  our  investigation  of  the  question 
of  the  status  of  the  plaintiff's  demand  for 
dama$;es  etr  delicto  arising  from  a  wrongful 
act  of  the  defendant,  and  whether  it  is  to  be 
considered  as  "property  acquired"  under  our 
community  law  considered  as  a  real  statute. 
We  have  made  a  careful  examination  of 
our  own  Reports,  and  have  made  the  follow^ 
ing  extract!!  from  the  cases  cited;  Tn  Ford 
T.  ford,  a  Mart.  (N.  S.)  574,  14  Am.  Dec.  201, 
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It  was  held  Uiftt  th«  oommoa  law  of  "Bngland, 
unleaa  altered  b^  local  lana,  U  the  goveining 
rule  of  dedaioii  in  the  ataie  of  MiaaisBippi. 
In  Arendell  T.  A.rendeU,  10  Lfu  Ann.  566,  it 
ma  hsld  that  iiie  rig'ht  of  the  husbsjid  to 
■laves  owned  b;  the  wife  at  the  time  of  their 
mama^fe  in  Alabama  muat  be  determined  by 
the  lawi  of  MiMiwippi,  where  the  spoiuea 
intended  to  fix  their  matrimonial  domitul, 
and  where  they  lubeequeutlv  resided.  And  in 
■o deciding' the courtheld  thatundertbe "~'~ 
ci plea  of  tiM  onmnon  law,  which  was  in 
in  Alabama,  tbA  slaves  wunld  have  been  the 
pro^ty  of  the  bneband,  jet  under  "the  Uis- 
■isaippi  statute  of  1830,  oommonly  called  the 
'Woman's  La.w,'  ibef  would  remain  the  sepa- 
rate prriperty  of  the  wife;"  dting  Eatchin- 
•on's  Code  (Miss.)  p.  497.  Id  Atigvata  lit. 
A  Bkg.  Co.  V.  Morton,  3  Ia.  Ann.  417,  a  caaa 
it  stated  of  a  suit  brought  on  two  promis- 
sory notes  which  were  executed  by  the  hus- 
band and  wife  jointly  in  the  state  of  Mary- 
land, where  they  resided,  and  continued  to 
Tsaide;  and  the  leRal  question  was  as  to  the 
eapad^  of  the  wife  to  make  the  contract, 
which  was  seoured  by  a  mort^o^  on  proper- 

S'  in  Louisiana,  and  in  diaouMing  the  mar- 
sd  woman's  capacity  to  contract  the  court 
■aid:  "Hie  disability  to  oontract  exists 
only  in  a  certain  oontingeoCT,  and  that  con- 
tingent is  strictly  personal.  ,  .  .  I%is 
artlelo  does  not  nen  purport  to  affect  the 
immovable  -pn^iKtj  ot  married  women.  Its 
operation  upon  such  property  is  only  indi- 
rect. .  .  It  has  no  one  eearaeteristie  of 
what  U  ooondered  fn  jurisprudence  as  a  letl 
statute.  Thome  lawv  are  real,  in  contradis- 
tinction to  personal,  stAtnbea,  wUch  regn- 
tata  directly  property,  without  referenoe  to 
iJie  condition  or  the  ca^padty  of  its  poesets- 
or."  In  Thoma^t  Svooettion,  8S  La.  Ann. 
19,  ft  dear  illustration  it  given  of  the  law 
«f  ettui  as  It  appertains  to  persoiukl  and 
movable  property  and  debt*  situated  in  the 
state  of  MiBaissi«>i, — the  decedent  having 
died  at  Biloxl,  Mis^ssippi,  possessed  of  no 
proper^  other  than  eome  promiesory  notes 
and  her  wearing  apparel.  On  this  state  of 
facta  the  court  said:  "From  all  which  It 
appears  that  there  is  nothing  in  Louisiana 
that  can  give  juriadiction  to  this  court.  The 
only  property  the  decedent  died  poa9cased  of 
is  personal  or  movable,  and  this  specips  of 
property  follows  the  domicil,  and  ia  admin- 
istered    by    its     laws.     Its    diapositi'-'     "■■ 
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law  of  that  domicil ;  and  this  is  especially 
true  of  dfbtfi  which  follow  the  creditor'a  per- 
son." But  the  court  further  held  that.  If 
the  proof  had  shown  that  the  deceased  owned 
personal  property  situated  in  Louiaiana,  a 
court  of  that  atate  would  have  possessed  ju- 
risdiction over  it,  notwithstanding  her  dcnni- 
cil  was  in  Miaaiasippi.  In  ifaraenaro  v. 
Mordella,  10  La.  Ann.  772,  the  court  made 
this  important  atatement  of  the  principles 
of  the  common  law,  vis.;  "In  a  sister  state 
it  was  held  that  tbia  inchoate  right  of  the 
husband  to  the  chosea  in  action  of  his  wife, 
not  reduced  to  poeseasion,  was  entirely  de- 
feated by  the  subsequent  passage  of  an  act 
of  the  If^alature  vesting  in  the  wife,  in  her 
60  L,  R.  A. 


Bon«  V.  Sparrow,  11  Id.  Ann.  1B5,  it  was 
held  that  b^  the  laws  of  Pennsylvania  and 
Maryland,  if  the  husband  has  not,  during 
his  life,  reduced  to  posseeiion  the  ehoses  in 
action  of  hie  wife,  they  will  pass  to  her  rep- 
resentatives; and  the  oourt  a^^lied  that  rule 
to  rights,  credite,  and  ehoses  in  action  which 
were  aescts  of  the  estate  of  a  decedent  whicb 
were  partly  situated  in  Miasi&Eippi  and 
partly  in  Louisiana.  In  Aobinion'«  Suceet- 
tion,  23  Ld.  Ann.  174,  it  was  held  that  the 
revenues  of  property  situated  iu  Mississippi, 
which  belonged  to  the  husband,  who  resided 
in  Louisiana,  did  not  belong  to  or  form  a 

Eart  of  the  legal  communiiy  in  Louisiana. 
t  appears  from  the  opinion  that  the  spouses 
married,   and   resided   in   Misalsaippi, 


died  in  1863,  at  the  family  domicil  therein; 
and  the  legal  queetiou  involved  was  whether 
or  not  the  revenues  of  the  re*l  estate  in  Mia- 
■iaitppi  belonged  to  the  Louisiana  communi- 
ty, and  the  court  held  that  they  did  not.  In 
P«ai»  V.  White,  7  La.  Ann.  440,  the  court 
made  this  very  dear  atatement  with  regard 
to  the  situs  (rf  monev,  atodcs,  and  Inlla  re- 
ceivable, me.:  "It  does  not  appear  where 
the  deceased  resided.  His  pr^rty  was  en- 
tirely personal,  oonaiating  of  government 
■todcs,  bills  reoeivable,  and  a  small  sum  of 
money.  If  the  deceased  was  a  resident  of 
England  transiently  passing  through  our 
country,  the  disposition  of  hie  personal  prop- 
erty according  to  the  laws  of  England  would 
be  valid.  And  the  olfldal  knowledge  we 
have  of  those  lawa  enables  ua  to  say  that  the 
bequesta  in  controversy  are  in  conformi^ 
with  the  laws  of  England."  With  regard 
to  the  legal  situs  of  personal  property  and 
debts  and  oontrada,  uie  general  doctrine  is 
well  stated  in  FacktDood's  Succession,  0  Rob. 
(La.)  438,  41  Am.  Dec  341,  se  follows,  rix.: 
"We  r^aid  it  also  as  a  well-settled  prind- 
pie  of  law  that  personal  property  has  no  oth. 
er  situs  than  the  domidi  of  the  owner,  and 
that  its  disposition  and  transmission,  by 
contract  or  inheritanoe,  dn>ends  upon  the 
law  of  the  oniier'e  dmnidl.  .  .  .  liis 
doctrine  is  espedally  true  of  debts,  which 
clearly,  according  to  all  the  authorities,  fol- 
low the  person  of  the  owner  or  creditor." 

The  foregoing  adjudications  of  this  court 
merely  state  the  general  principles  of  the 
common  law  of  En^and  as  it  exists  in  Uis- 
aiaaippi,  except  in  so  far  as  it  has  been  modi- 
Tied  by  statute,  and  harmoniEea  same  with 
the  community  law  of  Louisiana;  and,  to 
make  this  statement  clear,  we  have  collated 
the  following  excerpts  from  text  books  of 
well-lcnown  autiiors,  and  also  from  adjudi- 
cations of  the  Supreme  Court  Judge  Story 
puts  the  proposition  thua:  "The  gener^ 
principle  certainly  is  [as  we  have  already 
seen],  that  between  persons  sui  juris  mar- 
riage is  to  be  decided  by  the  law  of  the  place 
where  it  is  celebrated.  If  v^id  there,  it  is 
valid  everywhere.  It  baa  a  lf«al  nbiquity  of 
obligation."  Story,  Confl.  L.  f  113.  In 
Wilkina  v.  EUett,  B  Wall.  740,  10  L.  ed.  586, 
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the  court  thui  veiy  terecl^  stated  the  ac- 
cepted canoD  of  coiMtructioD  with  reference 
to  the  situs  of  personal  property:  "It  has 
long  been  «ettled,  and  is  a  principle  of  uni- 
versal jurisprudence  in  all  ciTili/ed  nations, 
that  the  pcrsooiil  estate  of  the  deceased  is  to 
be  regarded,  for  the  purposes  of  sucoesBion 
Uld  distribution, whereTersitoatad.aa  having 
no  other  locality  than  that  of  his  domicil; 
and,  if  he  dies  inteitate,  the  sucoesiion  ia 
governed  by  the  law  of  the  plaoe  where  he 
was  domiciled  at  the  time  of  his  deceftee, 
and  not  by  the  conflicting  laws  of  the  vari- 
ous places  where  the  property  happened  at 
the  time  to  be  situated."  But  the  principle 
ia  nowhere  stated  with  greater  force  and  per- 
spicuity than  by  Chancellor  Kent:  "But  it 
ban  become  a  settled  principle  of  iDtema- 
tional  juriBprudence,  and  one  founded  on  a 
comprehensive  and  enlightened  sense  of  pub- 
lic policy  and- convenience,  that  the  disposi- 
tion, succesiiioil  to,  and  distribution  of  per- 
sona] property,  wherever  situated,  is  gov- 
erned by  the  law  of  the  country  of  the  own- 
er's or  intestate's  domicil  at  the  time  of  his 
death,  and  not  by  the  conflioting  laws  of  the 
various  places  where  the  goods  happened  to 
be  situated.  Tlie  principle  applies  equally 
to  MBCS  of  voluntary  transfer,  of  intestacy, 
and  of  testaments.  On  the  other  hand,  it  is 
equally  settled  in  tie  law  of  alt  civiliied 
countries  that  real  property,  oa  to  its  ten- 
ure, mode  of  enjoyment,  transfer,  and  de- 
scent, in  to  be  regulated  by  the  lea  Jooi  rei 
aita.  Personal  property  is  subject  to  that 
law  which  governs  the  person  of  the  owner. 
Debts  luid  personal  contracts  have  no  locali- 
ty. Debila  aeguimtur  pertonam  debitorit." 
2  Kent,  Com.  p.  42B.  This  principle  was  rec- 
ognized and  applied  by  the  English  court  in 
Oie  case  of  Btll  t.  Wortvnak,  1  H.  Bt.  690, 
and  Lord  Loughborough,  speaking  for  the 
court,  said:  "Personal  property  has  no  vis- 
ible localit?,  but  it  is  <uhject  to  that  law 
which  governs  the  person  of  the  owner."  In 
ilvrrng  v.  Charleston,  98  U.  S.  432,  ii  L. 
ed.  TOO,  It  was  held  that  debts  are  not  prop- 
erty, and  a  nonresident  creditor  of  a  city 
cannot  be  said  to  be,  in  virtue  of  a  debt 
which  it  own  him,  "a  holder  of  property 
within  its  limitg." 

From  the  forgoing  decisions,  we  have  the 
following  propositions  established :  ( 1 ) 
That  the  community  law  of  this  state  is  re- 
garded as  a  real  statute,  as  it  is  in  France 
and  Spain.  (2)  Bei::g  a  real  statute,  it 
deals  with  and  regulates  property  situated 
in  this  state,  and  does  not  de^  with  person- 
al rights  or  condition  of  the  spouses.  (3) 
That  the  state  and  condition  of  husband  and 
wife  are  Qzed  by  the  marriage  in  everything 


cil  in  this  state  is  in  opposition  to  a  real 
statute  of  situation,  the  real  statute  will 
prevail;  or,  in  other  words,  it  regulaten 
property  situated  in  the  state  independently 
of  the  personal  right<  of  the  owner  arising 
out  of  marriage.  (5)  That,  as  the  commun- 
ity law  rpguUs  only  from  positive  legisla- 
tion, it  can  have  elTect  only  under  circum- 
stances that  are  especially  provided  for. 
an  T,.  R.  A. 


(6)  That  disability  to  contract,  to  acquire, 
or  to  recover  only  exist  in  a  certain  contin- 
gency, and  that  contingency  is  strictly  per- 
sonal, and  its  operation  upon  property  is  en- 
tirely incidental.  (7)  Tnat  under  the  law 
governing  the  jurisprudence  in  the  state  of 
Misaiasippi  personal  property  that  is  situat- 
ed at  the  domicil  of  a  citizen  of  that  state 
is  governed  thereby,  and  same  does  not  be- 
come subject  to  the  law  of  Louisiana.  (8) 
That  the  foregoing  rule  is  especially  appli- 
cable to  "debts  which  follow  the  creditor's 
person."  (9)  That  the  rule  thus  announced 
does  not  apply  to  personal  or  movable  prop- 
erty situated  in  this  state,  but  it  does  apply 
to  debts  and  other  incorporeal  rights,  which 
attacli  to  the  person  of  the  oreditor,  and 
pans  with  him  into  any  jurisdiction  where 
be  may  go.  (10)  That  under  the  principles 
of  the  common  law  of  England,  which  pre- 
vails in  Mississippi,  except  in  so  far  as  it 
has  been  modified  by  statute,  chosea  in  ac- 
tion of  the  wife,  not  reduced'to  possession 
by  the  husband,  are  under  her  exclusive  con- 
trol, but  that  restriction  has  been  entirely 
removed  by  statutes  which  give  her  absolute 
and  exclusive  control  of  same. 

Having  made  an  extensive  examination  of 
the  jurisprudence  of  this  court  and  that  of 
the  courts  of  other  states  and  countries,  it 
seems  evident  that  the  claim  for  damages 
which  the  plaintilT  has  brought  is  not  prop 
erty,  real  or  personal,  in  Uie  ordinary  ac- 
ceptation of  the  term,  but  an  intangible 
thing  without  visible  locality,  which  is  ex- 
clusively under  her  control  as  the  party  in- 
jured, and  passes  with  her  wherever  she  may 
go;  that  it  ia  transitory,  and  has  no  other 
situs  than  that  she  has  given  it  by  the  insti- 
tution of  this  suit,  and  which  she  might 
have  brought  with  e^ual  propriety  in  a  court 
of  either  Mississippi,  where  she  lives,  or  in 
Connecticut,  where  the  defendant  abides. 
In  this  connection  we  cannot  do  better  than 
quote  the  folloiving  language  that  was  em- 
ployed by  Mr.  Justice  Miller  in  Dennick  v. 
Central  R.  Co.  103  U.  S.  17,  20  L.  ed.  441, 
in  dM.ling  with  the  defendant's  liability  in 
a  civil  action  for  damsgea  resulting  from  a 
wrongful  act  wherebv  de*.th  resulted,  ufe.; 
"It  can  scarcely  be  contended  that  the  act 
belongs  to  the  class  of  criminal  laws  which 
can  only  be  enforced  by  the  courts  of  Uie 
state  where  the  offense  was  committed,  for  it 
is,  though  a  statutory  remedy,  a  civil  action 
to  recover  damages  for  a  civil  injury.  It 
is,  indeed,  a  right  dependent  solely  on  the 
statute  of  the  state;  but  when  the  act  Is 
done  for  which  the  law  says  the  person  shall 
be  liable,  and  the  action,  by  which  the  reme- 
dy is  to  be  enforced,  is  a  personal  and  not  a 
r^l  action,  and  ia  (rf  that  character  which 
the  law  recognizes  as  transitory,  and  not 
local,  we  cannot  see  why  the  defendant  may 
not  be  held  liable  in  any  court  io  whose  ju- 
risdiction he  can  be  subjected  by  personal 
pricesa,"  etc.  That  decision  teaches  that  an 
action  for  damages  resulting  from  a  wrong- 
ful act  is  a  civil  action  in  the  enforcement 
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person&l  one,  and  of  tiiiit  ihtttctet  wblch 
the  law  rect^nizes  aa  transitory,  and  not  lo- 
cal, and  may  be  brought  in  any  court  where 
the  trenpaaser  may  be  found.  The  authori- 
ties dnnonBtrate  the  utter  imposgibility  of 
■uch  right  of  action  being  "property  ac- 
quired" in.  this  state,  in  the  teaae  of  Rev. 
Ciril  Code,  art.  2400,  and  therefore  an  asset 
of  a  legal  community  existing  between  the 
plaiutilf  and  lier  husband  pro  hao  viae.  If 
It  is  to  be  treated  and  considered  a«  personal 
property,  its  l^al  situs  is  at  the  matrimon- 
ial domicil  of  the  plaintiff  in  the  (tata  of 
MisEiaaippi,  and  for  that  reason  cannot  be 
considered  as.  a  community  asset  with  ita 
domiciJ  in  the  state  of  Louisiana;  and,  being 
A  debt,  or  chose  in  action,  it  belongs  and  at- 
taches  to  the  person  of  the  plainti^,  follows 
her  wherever  she  goes,  and  posBeases  no  oth- 
er situs  than  such  as  aha  is  pleased  to  give 
it.  KnLertnining  this  view  with  regard  to 
the  demand  of. the  plaintiff,  and  finding  that 
in  respect  to'Uie  enforc«ment  of  same  she  is 
a  person  sui  juris  under  the  lav  of  Misais- 
sippi.  in  which  state  her  matrimonial  domi- 
cil exists,  our  opinion  is  that  she  must  be 
rcFOf;nized  as  po^srasing  legal  capacity  to  in- 
stitute and  prooecute  this  suit  in  her  own 
niime;  and  it  ciinBPijuently  results  that  the 
jiicl;;mr'nt  appealed  from  in  this  reappct  is 

3.  The-  other  exceptions  become  prnetical- 
1y  unimporlnnt  in  view  of  the  conclusions  we 
have  already  snnounced  In  the  prpcodinsr 
parngrapha,  ar\ii  thpy  may  be  treated  and 
considered  collectively. 

(a)  lliRt«:id  of  the  plaintiff's  petition  be- 
in,?  vafitie,  indpfinit*.  and  general,  it  is  full, 
concise,  clear,  and  moat  specific  in  details; 
very  much  more  bo  than  would  cf-'iti  to  have 
been  necessary  for  the  presi'iitation  of  a 
cause  of  nction  like  t(ii»,— nil  iMlidii  in  linm- 
n^'CB  for  pergonal  injury.  In  so  far  as  the 
nvermcntg  of  the  petition  being  inadequate 
in  respect  to  the  Btatempnt  of  the  facts  as 
to  the  wherenbouts  of  the  plaintilT's  hus- 
band is  concerned,  it  seem?  to  us  of  but  little 
importanc«,  a?  she  is  sui  JMria,  and  he  alto- 
gether without  interest  in  the  matter  In  liti- 
pition.  His  whereabouts  at  the  time  when 
th»  suit  was  tiled  is  of  no  more  concern  to 
the  defendant  than  it  was  when  the  wrong- 
ful act  was  done,  and  a  more  BpeciHc  state- 
ment of  the  facts  in  that  particular  would 
serve  the  defendant  no  better  purpose  in  the 
preparation  of  its  defense  than  it  would  af- 
ford the  court  in  deciding  the  cause. 

(b)  The  objection  that  the  court  inadver- 
tently granted  to  the  plaintiff,  as  a  married 
unman,  an  authorization  to  prosecute  this 
suit  and  stand  in  judgment,  because  of  in- 
Buflieipnt  averment  of  her  husband's  absence 
and  his  refusal  or  declination  to  grsjit  her 
permission  to  institute  the  same,  seems  in- 
consequential, inasmuch  as  she  is  tut  juris, 
and  therefore  competent  to  sue  without  his 
co-operation  or  assistance  in  reference  to 
matters  that  are  personal  to  herself.  Rut,  if 
that  were  not  so,  the  mere  appearance  of  the 
wife  in  court  without  the  authorization  of 
her  husband  raises  the  presumption  that  her 
hneband  haa  refused  his  permission,  and  the 
60  L.  R.  A. 


jiWIge  may  act  on  thftt  preeumptiaii,  and  an- 
thoriie  her  suit.  This  is  elementajy.  Jeati- 
son  V.  Barroic,  24  I^  Ann.  171. 

(c)  The  objaoUon  that  tho  defcndaitt  is 
entitled  to  know  bow  the  plaintiff  divides 
her  damages,  and  to  be  informed  what  por- 
tion of  same  is  demandod  as  acUuU  dMoag^ 
and  what  portion  as  punitory  damages,  mod 
that,  as  the  [riaintiff's  petition  haa  not  fnr- 
nished  the  information,  her  suit  should  be 
dismissed,  is  without  merit;  thia  questioB 
having  been  decided  just  the  other  w%j. 
Biekliam  v.  Hutohiiuem,  60  La.  Ann.  765,  21 
So.  902,  and  the  authorities  therein  cited- 

(d)  With  regard  to  the  plaintiff's  right  to 
prosecute  this  suit  on  behalf  of  her  minM' 
daughter,  the  judge  a  quo  expressed  tiie  fol- 
lowing view,  vit.:  "As  to  the  exception 
that  Uie  plaintiff  is  without  right  to  proes 
cute  this  suit  on  behalf  of  her  minor  daugh- 
ter, Florence,  the  court  is  of  the  opinion  that 
the  exception  is  well  taken.  I  have  eare- 
fully  examined  all  the  French  authorities  on 
the  subject  of  absence  and  disappeanne^ 
for  the  Code  of  Napoleon  contains  provisions 
very  similar  to  our  Code,  and  contains  an 
article  which  is  exactly  similar  to  the  arti- 
cle in  the  Oode  relied  upon  by  the  plaintiff 
as  her  authority  to  bring  this  suit  on  behalf 
of  her  minor  child.  These  authorities  are  to 
the  effect  that  a  disappearance,  within  the 
meaning  of  this  article,  is  not  a  mere  tem- 
porary doubt  as  to  the  present  wbereaboots 
of  an  individual  that  disappears,  within  the 
mealing  of  the  Code  of  Napoleon  nnd  the 
Iioui^'iana  Code,  but  such  a  disappearance 
as  to  leave  the  very  existence  of  the  person 
so  said  to  have  disappeared  in  doubt.  This 
theory  is  absolutely  inconsistent  with  the 
sllcsintlonB  of  the  petition  in  the  case  at  bar, 
for  the  petitioner  at  two  places  in  her  peti- 
tion lets  forth  that  the  exclusive  matrimon- 
ial  doinieil  is  in  the  state  of  Mississippi,  that 
her  husband  reniden  and  is  domiciled  in  the 
stale  of  Missis.sippi,  and  that  her  husband 
hnx  disappeared  from  the  matrimonial  dnm- 
ieil.  and  has  sinee  absented  himself  there- 
froiti.  and  that  she  is  not  aware  of  the  pre- 
cise locality  in  Mississippi  in  which  he  may 
be  found;  thus  reiterating  in  two  pliu^s  that 
the  husband  is  in  the  state  of  Mississippi, 
and  simply  denying  that  sht  Is  aware  at  tbe 
present  time  of  his  precise  locality.  TTiit 
IS  not  a  disappearance  within  the  meaning 
of  the  article,  and  under  an  allqration  like 
this  it  is  not  competent  for  the  wife  to  brii^ 
auft  on  behalf  of  her  minor  child."  In  the 
abucnee  of  any  averment  as  to  what  are  the 
provisions  of  the  law  of  Mississippi  with  r«- 
gard  to  the  authority  of  the  mother  to  »ae 
for  and  on  behalf  of  her  minor  daughter. 
the  law  of  that  state  will  be  presumed  to 
be  the  same  as  our  own.  Allm  v.  Alien,  6 
Rob.  (La.)  104.  SS  Am.  Dec.  653.  The  right 
of  action  on  the  part  of  tJie  minor  is  not  de- 
nied, but  the  exception  is  that  her  mother 
has  no  authority  to  appear  in  court  in  her 
behalf.  We  have  found  that  the  mother  ia 
sni  juris,  and  ean  sue  in  her  own  behalf,  «sd 
the  qnestion  Is  whether  she  csji  represent 
her  minor  daughter,  who  was  the  subject  of 

wrong  whi<A  defendant  inflicted 
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■rm  botik  of  them.  Plaintiff  relies  upon  Rerr. 
Civi]  Code,  art.  81,  aa  furnishing  adequite 
ftuthoritj  for  her  suit  in  behalf  of  her  minor 
daughter,  the  provisiona  of  which  are  as  fol- 
lows, viz.:  "It  a  father  haa  disappeared, 
leaving  minor  children  bom  during  his  msr- 
riwe,  the  mother  Bhall  take  care  of  them, 
<uid  thall  exerciMe  all  the  rig\ts  of  her  hwi- 
band  with  respect  to  their  education,  and  the 
adminislralion  of  their  eatate."  (Our  ital- 
ics.) The  onl7  queEtion  of  doubt  ia  with  re- 
gard ill  the  real  meaning  of  the  word  "di»- 
a.ppeBred."  Thii  article  is  found  in  the  title 
of  the  Code  wbich  treats  of  "Absentees,"  and 
in  the  chapter  entitled  "Of  the  Care  of  Minor 
Children  when  the  l''athcT  bos  Disappeared/' 
Upon  making  an  examination  of  the  provi 
sions  of  the  Code  under  the  title  of  "Fathei 
and  Child,"  we  find  what  are  rights  which 
the  father  and  mother  maj  exercise,  and 
among  them  the  tollowinf;,  viz.:  "Fathers 
and  mothers  owe  protection  to  their  chil- 
-dren.  and  of  course  they  may,  as  long  as  their 
children  are  under  their  authority,  appear 
for  them  in  court  in  erery  kind  of  clyil  »\  "  ~ 
etc,  Rev.  Civil  Code,  art.  235.  That 
tbority  is  conferred  upon  the  father  and 
mother  jointly  when  they  are  both  present; 
and  it  stands  to  reason  that  the  mother 
should  be  authorized  to  act  separately  and 
alone  in  case  the  "father  has  disappeared." 
The  law  provides  that  "when  a  person  pos- 
flessed  of  either  movable  or  immovabls  prop- 
erty within  this  state  shall  be  absent,  or 
■ha!]  reside  out  of  the  state,"  the  jud^e  of 
the  place  may  appoint  a  curator.  Rev.  Civil 
Code,  art.  47.  It  must  be  observed  that  it 
ia  quite  sufficient  that  the  person  "shall  be 
Absent  or  shall  reside  out  of  the  state,"  eith- 
er one  or  the  other.  No  particular  period 
of  time  fs  fixed  for  said  absence  or  residence 
to  have  continued ;  that  being  left  to  the 
sound  legal  discretion  of  the  judge.  The 
same  is  true  of  the  term  "disappeared." 
Neither  the  len;^  of  disappearance  nor  the 
locality  to  which  he  has  gone  ia  specifled. 
The  atlegationi  of  the  petition  with  regard 
to  Uie  disappearance  of  the  child's  father  are 
about  as  deflnite  as  they  could  be  expected 
t4)  have  been  in  any  case  of  disappearance. 
A  disappearanM  implies  doubt  and  want  of 
knowledge  as  to  hii  looality  or  the  length  of 
time  he  would  remain  away.  Under  the  cir- 
cumstanees,  »  are  of  opinion  that  the  moth- 
er was  authorized  to  appear  in  court  in  be- 
half of  her  minor  child,  and  claim  the  dama- 
ges due  h«r  by  the  defendant,  and  stand  in 
judgment  therefor.  Wa  think  the  excep- 
tions not  well  grounded,  and  that  they 
•hould  have  been  overruled. 

/(  it  therefore  ordered  and  decreed  that 
(he  fudgment  tuataining  the  defendant't  ea- 
<epliont  and  ditmi«»i*g  pUiintilf»  tuit  be 
annulled  and  reversed,  and  it  is  further  or- 
dered and  decreed  that  the  suit  be  rrinstat- 
«d,  and  remanded  to  the  court  a  qua  for  a 
trial  upon  the  merits,  and  tliat  Qie  cost  of 
appeal  be  taxed  against  the  defendant  and 
appellee. 


I  e 


r  In  the  decree. 


B.  A.  MADDEN,  Plff.  m  Certiorari, 

L  B.  JACOBS  e(  ol. 

(B3  I^  Ann.  210T.) 

•Plaintiff  IiBTlnB  been  envKRca  for  a 
year  an  clerk,  tbe  destruction  bj  Are  of 
the  business  house  and  alack  of  gooiia  or  tbe 
defendonta  and  the  BUbsequeut  dtaBolutloii  of 
the  firm  and  its  retirement  from  liualoeBS. 
did  not,  [□  the  absesce  of  ■  resenailun  of 
the  right  ol  discharge  lor  tbesa  rcasoDs,  ab- 
solve defeni}aiitB  from  [he  obllKslloo  lod- 
tracled  with  him  to  retnlu  hla  services,  at  Ibe 
salar;   stipulated,   through    tfe  remainder  of 

CJnne  22,   1900.) 

pERTIORARI  to  the  Court  of  Appeals  for 
yj  the  First  Circuit  to  review  a  judgment 
reversing  a  judgment  of  the  Civil  District 
Court  for  the  Parish  of  Bienville  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
salary  alleged  to  be  due  and  impaid.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

ilcssra.  Donnan  A  Kejnolds  for  plain- 
tiff in  certiorari. 

Mr.  J.  C.  Tbeiu  for  reepondenta. 

Blamobard,  J.,  delivered  the  opinion  of 

the  court: 

Plaintiff  was  employed  by  defendants  as 
clerk  in  their  mercantile  establishment  for 
one  year,  at  a  salary  of  $65  per  month  dur- 
ing that  time.  The  contract  period  was  the 
year  19QS,  beginning  January  ]  and  end- 
ng  December  31.  On  January  22  of  that 
year  the  bouse  in  which  defendants  did  busi- 
ness, together  with  their  stock  at  goods  and 
fixtures,  was  destroyed  by  fire.  Following 
this,  defendants  ceased  to  do  business, — did 
not  resutne  or  reopen.  Then,  in  the  early 
part  of  March,  the  firm  was  dissolved,  and 
at  that  time,  or  just  following  the  dissolu- 
tion, plaintiff  was  noticed  that  bis  service* 
were  no  longer  required.  A  settlement  was 
made  with  him  up  to  the  time  of  his  dis- 
charge, hut  we  do  not  find  that  this  was  ac- 
'  id  by  him  in  full  settlement  of  his  claim 

■■r  bis  contract.  In  April  following  he 
brought  the  present  action,  claiming  his 
year's  wages,  $060,  less  fl30  received  by  him 

lecount  thereof.  He  averred  his  dis- 
charge without  just  cause  or  complaint,  and 
that  he  had  at  all  times  held  himself  ready 
perform  the  services  stipulated  for  in  his 
contract.  The  firm  having  been  dissolved, 
no  answer  on  its  behalf  was  filed.  One  of 
the  members  thereof  (I.  B.  Jacobs),  sued 
also  in  his  individual  capacity,  alone  makes 
defense.  The  other  partner  filed  no  appear- 
ance. Judgment  favorable  to  plaintiff  hav- 
ing been  rendered  by  the  district  judge,  de- 

*HeaiIaote  by  Blanch  Aim,  J. 

NoTt — As  to  the  tSect  at  the  death  of  a  par- 
ty  to  a  contract  on  the  duty  to  continue  Its 
performance,  see  Drummond  t.  Crane  (Mass.) 
23  L.  It.  A.  TOT.  and  note;  Marvel  T.  Pbllllps 
(HnsB.)  26  L.  R.  A.  41S :  and  Hughes  v.  Qross 
(Uusa.)  S2  L.  B.  A.  «S0. 
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fendont  Jacobs  proBecut«d  hi  appeal  to  the 
court  of  appeals.  That  tribunal  reversed 
this  judgment  and  rejected  plaintiff'!  de- 
mand. This  court,  coBBidering  the  case  one 
calling  for  the  exercise  of  iti  discretionary 
power  of  review,  issued  its  writ,  and  the 
cause  is  now  before  us  under  the  operation 

The  quMtion  presented  by  the  issues  t«i- 
dered  is  whether  the  destruction  In'  fire  of 
the  business  house  and  slock  of  goods  of  the 
defendants,  and  the  subsequent  dissolution 
ot  their  Urm,  absolved  them  from  the  obliga- 
tion contracted  with  tlie  plaintifT,  to  retain 
him  in  their  employ,  at  the  salary  stipulated, 
through  the  remainder  of  the  year.  The  con- 
tract between  the  parties  was  not  reduced 
to  writing,  but  it  i»  not  pretended  that  de- 
fendants reserved  the  right  to  cancel  the 
agreement  in  the  event  a  ftre  occurred,  de- 
i&oying  their  business  house  and  stock  of 
goods,  OT  in  the  event  a  diasolution  of  the 
firm  should  occur,  or  if  for  any  cause  the 
business  should  cease  to  be  conducted.  It 
was  a  plain  and  simple  contract  of  hire.  They 
•tipulated  to  engage  his  wrvicea  for  a  year, 
at  a  stipend  agreed  upon.  Before  the  year 
was  out  a  fire  occurred,  the  firm  dissolved, 
and  the  business  in  which  defendants  were 
engaged  ceased  to  be  carried  on.  Did  the 
happening  of  theae  things  give  dafoidaiits 
Uie  right  to  cancel  the  contracti  We  must 
h«(d  not,  in  the  absence  ot  a  reservation  ot 
such  right.  Hotchkiti  v.  Oretna  Oinn«ry  d 
OcmpreMCo.  36La.  Ann.617.  Civ.  Code,  art. 
2749,  seems  to  answer  the  question  pro- 
pounded: "If,  without  any  serious  ground  ot 
complaint,  a  man  should  send  away  a  labor- 
er whose  services  he  has  hired  for  a  certain 
time,  before  that  time  has  expired,  he  shall 
be  bound  to  pay  to  such  laborer  the  whole 
of  the  salaries  which  be  would  have  been 
entitled  to  receive  had  the  full  torm  of  the 
services  arrived."  Repeated  adjudications 
by  this  court  in  the  past  have  affirmed  and 
anforced  the  principle  here  announced.  Shea 
t.  Schlatre,  1  Hob,  (I*.)  319;  Sherburne 
V.  OrUana  Cotton  Press,  15  La.  360;  SAos- 
makar  t.  Bryan,  12  La.  Ann.  097;  Lartigiu 


V.  Peel,  S  Bob.'  (La.)  91 ;  DeCamp  t.  fleiMtl, 
11  Rob.  (La.)  290,  43  Am.  Dec  204;  Bor- 
mann  v.  T\iele,  23  La.  Ann.  4SS;  Taylor  v. 
Kehtor,  20  La.  Ann.  369 ;  Jonea  v.  Jaaktori, 
22  I^  Ann.  112.  Plaintifl  was  not  dia- 
eharged  because  of  "any  serious  ground  of 
complaint"  against  him.  Nothing  of  the 
kind  is  set  up  in  defense.  He  was  dis- 
charged because  the  firm  went  out  of  busi- 
ness and  no  longer  had  need  of  bis  services. 
This  was  not  sufficient.  Eotchkiw  v.  Gret- 
na Ginnery  i  Compress  Co.  36  !«.  Ann.  518 ; 
Slierliume  v.  Orleatts  Cotton  Preaa,  15  La. 
300.  The  dissolution  and  going  out  of  busi- 
ness by  the  firm  were  not  necessarily  the 
result  ot  the  burning  of  their  bouse  and 
stock  of  goods.  Nothing  is  more  common  iu 
business  life  than  for  a  business  concern  to 
rise  "Phienix-like"  from  its  ashes,  and, 
building  another  house  or  oecuring  another 
location,  continue  business.  The  burning  of 
the  house  and  goods  was  not  necessarily  the 
deetmetion  of  the  busiuess.  Another  house 
is  generally  easy  to  secure,  and  other  goods 
may  be  bad,  by  means  ot  monc?  and  credit. 
It  is  not  shown  that  the  fire  forced  anepen- 
■ioB  of  business  and  dissolution,  though  we 
are  not  to  be  understood  as  eocpresaing  Uie 
opinion  that,  had  the  same  been  shown,  it 
would  have  relieved  defendants.  For  aught 
we  know,  defendants  might  have  continued 
business,  had  they  chosen  to.  The  dissolu- 
tion of  the  firm  and  its  retirement  from 
business  may  have  been  purely  volontsry. 
It  does  not  appear  that  defendants  even  sua- 
t^ned  a  loss  by  fire.  Insurance  policies 
nsuaJly  protect  wholly  or  partially  against 
such  loss.  The  record  is  barren  of  informa- 
tion on  these  points. 

The  case  ii,  we  think,  with  the  plaintiff, 
and  accordingly  it  is  ordered  and  decreed 
that  the  fvdgment  of  the  Court  of  Appeala 
be  set  aside,  and  that  the  judgment  of  the- 
district  court  stand  as  the  proper  adjudica- 
tion and  detemtination  of  the  issues  present- 
ed ;  costs  ft  all  the  courts  to  he  borne  by  de- 
fendants. 

Rehearing  denied  June  29,  1900, 
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An  Inmrcd  ivbo  A^mtrorm  the  la- 
■labt  of  ■■broaatlon  to  a  claim 
eraoDB  causing  a   loss   of   Insured 


Note. — -Tbat  the  payment  of  a  loss  b;  la- 
the cwnpr  ot  property  tor  tort  or  ceelJeeace 
causing  Its  destruction,  see  Andsrson  v.  Mil- 
ler (Tenn.)  31  L,  R.  A.  BM. 

As  to  right  of  aobcogiatlon  In  favor  of  the 
Insurer  against  person  causlns  th«  loss,   see  a 
few  cases  Id  note  to  Insurance  Co.  of  N.  A.  v. 
E^astoo  (Tex.)  S  L.  R.  A.  on  pace  42S. 
60  L.  R.  A. 


flitures  by  eonaentlns  te  exclude  any  dalm 
(or  them  from  the  conslderatloQ  of  the  ]ur7 
and  from  the  damage*  recovered  In  an  action 
by  Mm  agalDst  the  party  csnsinx  the  loss  to 
recover  damaxea  to  other  lai^r  later. 
est!  tbttn  the  lliturea.  will  thereby  lose  any 
right  of  action  against  the  Insurer  on  ac- 
count of  the  Ditures.  □ndei'  a  poller  pro^d. 
Ing  tbat  oa  payment  of  a  loss  the  a^ 
1  against  the  party  c 


Ing  it 


e  It  I 


;  the  r 


Ibe  beneOt  o 
I.     Au    allevatloB   of  a  tender   of   p^>-— 
meat  of  Inanranfle  mm  m.  oondlllon  |tr«— 

cedent  to  subrogation  to  a  claim  against 
the  parly  causing  the  loss  Is  not  reqalred  in 
a  plea  by  tbe  Inaurer  to  the  elTect  that  the 
iDBiirance  was  forfeited  by  tbe  act  ot  tbe 
iQRured  In  tnaklag  It  Impossible  to  make  ■ 
valid  BsalgnmEut  ot  tbe  claim  agalnac  ibe 
party  caaalng  the  loss,  where  tile  poller  ei>- 
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titled  tbt  iDRicer  to  tneli  iialsiimeiit  oo  paj- 
lug  tlie  Insurance. 
B.  An  iBBnr&Boe  KdJnatep'B  presence  «t 
m  trial  of  aa  aottoa  by^  the  Inaiureil 
«««taiit  tlie  party  oaoalaK  tbe  lona, 
and  bis  it&tenMnt  aa  to  ui  agreement  tMtwean 
tlie  parties  In  that  esse,  that  h«  bad  no  donbt 
It  iTOold  meat  wltb  tbe  appivval  of  tbe  In- 
•DTanee  eompanT.  are  Inaftectnal  to  bind  the 
eompan;  to  an  appioTal  therecrf  »>  as  to  af- 
fect Its  right  of  aubrosatlon  onder  Its  ooo- 
tiact,  when  tlte  adjuster  Is  not  shown  to 
liaTO  an;  authority  to  waiTa  the  rlghti  of 
tbe  eompanr  with  leapact  t«  tli«  Mbrogatian, 

(Jnna  16,  1000.) 


in  favor  of  defendant  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
*  policj  of  fire  insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Ueatrs.  GeoxEe  WUtelook  and  Ed- 
trara  I.  Kooiita,  for  appelltmt: 

Appellant  was  merely  exercising  a  right 
which  was  inherent  in  his  right  to  oring  the 
suit  at  all, — the  right  to  compromise  It.  To 
ocmcede  to  the  appellant  the  right  to  bring 
the  suit,  and  at  the  same  time  to  deny  to 
him  the  power  to  ent«r  into  a  fair  and  bona 
ftde  accord  and  Batisfactioa  with  respect  of 
it,  would  be  to  deprive  him  of  one  of  the 
most  prompt  and  effective  remedies  in  the 
hands  of  suitors. 

Dunham  v.  ?feio  England  Mut.  Itu.  Co.  1 
Low.  Dec.  2BT,  Fed.  Caa.  No.  4,152. 

Subrogation  being  a  doctrine  of  mere 
«quitj  and  benevolence,  it  will  never  be  en- 


Mahafty,  8  Watts,  384;  Blake  v.  Koona,  71 
Iowa,  367,  32  N.  W.  379;  Oreon  v.  Weatem 
A'vt.  B(mk,  8B  Md.  282,  38  Atl.  ISl;  Swan. 
V.  Patterson,  7  Md.  105;  Boyd  v.  Porter,  43 
Md.  184. 

There  must  be  payment  before  there  can 
be  subrogation  of  a  surety. 

Parratt  v.  Cheatertovm  Nat.  Bank,  8S  Md, 
616.41  Atl.  1067. 

There  is  no  averment  even  of  tender  or  of- 
feir  to  do  thai:  which  was  a  condition  prece- 
dent to  subrogation  to  any  extent  whatever. 

Niagara  F.  Ins.  Co.  v.  Fidelity  TitU  cE  T. 
Co.  123  Pa.  H21,  16  Atl.  790. 

The  "stipulation"  for  subrogation  was  no 
more  thiiD  a  declaration  of  the  principles  of 
subrogation,  and  conferred  no  greater  rights 
upon  tbe  appellee  than  the  latter  would  have 
bad  without  an  expresa  agreement. 

Colamhia  Finance  d  T.  Co.  v.  Kentucky 
Union  R.  Co.  9  C.  C.  A.  284,  22  U.  S.  App. 
69,  60  Fed.  Rep.  704. 

The  right  of  lubrogation  did  not  arise 
from  the  mere  obligation  to  pay;  it  could 
spring  only  from  payment. 

Peoplf^s  In».  Co.  v.  Btraehle,  2  Cin.  Sup. 
Ct.  nep.  194;  Mtna  L.  Ins.  Co.  v.  Middlf- 
porl,  124  U.  S.  534,  31  L.  ed.  537,  8  Sup.  Ct. 
Rep.  825;  Phosniie  Ins.  Co.  v.  Erie  d  W. 
Tranap.  Co.  117  U.  8.  320,  2B  L.  ed.  878,  6 
Sup.  Ct,  Rep.  750,  1176. 

The  appellant  was  entitled  to  receive  com- 
SO  L.  E.  A. 


plet«  compensation  for  his  entire  loss  before 
tbe  appellee  acquired  any  enforceable  right. 

Beacli,  Ins.  )  818. 

This  right  of  the  apnellant  was  a  consid- 
eration of  primary  and  paramount  import- 
aoce,  and  it  must  prevail  against  every 
doubtful  theory  of  trusteeship  and  of  equita- 
ble eatoppel.  There  can  be  no  such  thing  aa 
equitable  estoppel  until  the  appellant's 
whole  claim  is  satislled. 

National  F.  Int.  Co.  v.  MoLaren,  12  Unt. 
Rep.  682;  Newaomb  v,  (7inoinnaft  Ins.  Co. 
22  Ohio  St  386,  10  Am.  Rep.  746 ;  Waahing- 
ton  F.  Ini.  Co.  t.  KeUy,  32  Md.  442,  3  Am. 
Rep.  149;  Kernoolum  t.  N«tt!-¥ork  Botoery 
F.  Int.  Co.  17  N.  Y.  437. 

Under  the  "stipulation,"  tlie  appellant 
■till  had  the  right  to  sue  in  the  first  mstanee 
either  the  appellee  or  the  gas  company,  the 
liability  of  the  latter  being,  not  a  primary, 
but  an  ultimate,  liability. 

Wager  t.  Frovidenoc  Int.  Co.  ISO  U.  S. 
108,  37  L.  ed.  1017,  14  Sup.  Ct  Rep.  55. 

Having  first  applied  to  the  tortfeasor,  the 
appellant  merely  diminished  the  amount  of 
his  loss  to  the  extent  of  the  amount  recov- 
ered, and  his  claim  ie  for  tlie  balance  due  to 
him,  which  the  plea  does  not,  but  for  the  bar 
sought  to  be  set  up,  deny  is  still  due  to  him. 

Hart  V.  Western  B.  Cora.  13  Met  100,  46 
Am.  Dec.  719;  Qales  r.  Hailmon,  11  Pa.  615; 
Dunham  v.  New>  England  Uut.  Ins.  Co.  1 
Low.  Dec.  257,  Fed.  Caa.  No.  4,162;  York 
County  Bank  v.  Stein,  24  Md.  406. 

Mr.  Edwin  G,  Baetjer,  for  appellee: 

Tbe  plaintiff  having  for  bis  own  proQt  de- 
stroyed the  rights  against  tlie  wrongdoer, 
and  disabled  himself  from  performing  his 
obligation  to  the  defendant  to  preserve  its 
rights  of  subrogation,  cannot  exact  from  the' 
defendant  the  performance  of  ita  obligation 
to  pay  to  him  the  loss. 
,  Tbe  insurance  contract  is  one  of  indem- 
'  nity  merely,  and  where  the  toss  is  caused  by 
the  act  or  neglect  of  another  person  the  in- 
surer is  entitled,  upon  payment  of  the  loss, 
to  be  subrogated  to  all  the  asiured's  rights 
against  such  wrongdoer. 

If  the  assured,  before  payment  of  the  loss, 
releases  the  wrongdoer,  or  disables  himself 
from  performing  Uie  provision  of  Uie  policy 
providing  for  subrogation,  he  discharges  the 
insurer  from  his  obligation  to  pay  the  loss. 

Bali  V.  Nashville  it  O.  R.  Co.  13  Wall.  387, 
20  L.  ed.  594 ;  Liverpool  d  O.  W.  Steam  Co. 
V.  PheiUs:  Ins.  Co.  129  U.  S.  307,  32  L,  ed. 
738,  9  Sup.  Ct.  Rep.  469 ;  Bt.  Lovit,  t.  M.  <£ 
8.  R.  Co.  V.  Commercial  Union  Ins.  Co.  139 
U.  S.  223,  35  L.  ed.  154,  11  Sup.  Ct  Rep, 
554 ;  Flatt  v.  Richmond,  Y.  River  d  0.  R.  Co. 
lOa  N.  Y.  361,  16  N.  E.  393;  PkceHin  Ins.  Co. 
V.  Erie  d  W.  Transp.  Co.  117  U.  S.  312.  29 
L.  ed.  873,  0  Sup.  Ct  Rep.  750,  11T8;  DilUng 
V.  Oroemei,  18  Daly,  104,  9  N.  Y.  Supp.  41)7; 
Carslairs  v.  Mechanics'  d  Traders'  Ins.  Cn. 
18  Fed.  Rep.  473;  Niagara  F.  Int.  Co.  v.  Pi- 
delity  Title  d  T.  Co.  123  Pa.  616,  10  Atl. 
790;  Sims  v.  ilvlual  F.  Ins.  Co.  101  Wis. 
580,  77  N.  W.  908;  Atlantic  Ins.  Co.  v.  Btor- 
row,  5  Paige,  295;  Omaha  d  R.  Valley  R.  Co. 
r.  Oranitf  State  F.  Int.  Co.  53  Neb.  514,  7," 
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There  cmi  be  but  one  ncoverj  and  ftfttti- 
fnetioa  for  tbe  single  tort.  Tbe  rig-hta  of  >n 
insurance  company  againBt  a  wrongdoer  who 
has  caused  a  loss  aje  derived  from  an<l 
through  the  assured,  and  must  be  enforced 
the  name  of  the  assured.  The  recoTerv  and 
aatiBfactiou  against  tho  Conaolidated  tiaa 
Compan;  are,  therefore,  a  bar  to  any  other 
action  for  that  tort,  and  the  defendant's 
right  of  subrogation  is  defeated  tberebf. 

London  Axaur.  Co.  v.  Sainabury,  3  Dougl. 
246;i^'tiKi  Ins.  Go.  v.  Bannibal  £  fit,  J.  R. 
Co,  3  Dill,  I,  Fed.  Cas.  No.  8B;  Piatt  v.  Ric\- 
niond,  Y.  Rxver'd  C.  R.  Co.  108  N.  Y.  358,  16 
N.  E.  393;  Omaha  A  R.  VulUy  R.  Co.  v. 
Granite  Btate  F.  Int.  Co.  63  Neb,  614,  73  N.. 
W.  9G1;  Pkrenia  In*.  Co.  v.  Brie  A  W. 
Transp.  Co.  117  U.  S.  321,  29  L.  ed.  878,  8 
Sup,  Ct.  Rep.  760,  1176;  Sonoioh  Union  F. 
Int.  Soc.  V.  Standard  Oil  Co.  8  C.  C.  A.  433, 
19  U.  S.  App.  4G0,  69  Fed,  Rep.  984 ;  Bimt 
V.  Mutual  P.  Int.  Co.  101  Wis.  684,  77  N.  W, 
903. 

Tb«  assured,  from  his  position,  is  dominvt 
liti).  He  can  conduct  the  auit  without  prac- 
tical interference  from  the  insurers,  but  is 
responsible  to  them  for  any  violation  of  his 
obligation  to  tbem. 

Commercial  Union  AMur.  Co.  v.  Litter,  L. 
R.  9  Ch.  4B6. 

Puroe,  J.,  delivertd  the  opinion  of  the 

On  December  10,  1896,  the  appellee  issued 
a  policy  of  insurance  to  the  appellant,  in- 
eurin)>  hira  against  loas  b^  fire  to  the  amount 
of  $75(1  for  one  year  on  "office  furniture  and 
lixtiirea  generally,  including  iron  safe,  sta- 
tionery, and  supplies,  contained  in  brick 
building  No.  14  Light  St.,  Baltimore,"  which 
policy  was  regularly  renewed,  the  last  re- 
newal expiring  December  13,  1899.  This 
policy  contained  the  following  clause 
"Whenever  this  company  shall  pay  any  1o«b, 
the  af^r^ured  agrees  to  assign  over  all  his 
rights  to  recover  aatisfaction  therefor  from 
any  other  person  or  persons,  town  or  other 
purporutions,  or  U>  prosecute  therefor  at  the 
cbarf;e  and  for  account  of  the  company  if  re- 
quested." On  December  22,  1898,  while  this 
policy  was  in  force,  the  property  described 
in  and  insured  thereby,  together  with  a  large 
stock  of  merchandise  twlonging  to  the  plain- 
tiff, was  destroyed  by  fire  caused  by  iJie  al- 
lefjed  wrongful  conduct  or  negligence  of  the 
Consolidated  Gas  Company  of  Baltimore 
city.  The  plaintiff  held  other  policies  in 
several  companies  upon  his  stock  of  mer- 
chnndise,  and  on  February  11,  18!IQ,  institut- 
ed suit  against  the  Consolidated  Gag  Com- 
pany for  (he  loss  sufTered  by  him  on  his  mer- 
chnndise  and  property,  and  on  the  proflta 
of  hie  business  by  reason  of  tile  lire  so  caused 
1^  the  negligence  of  tbe  gas  company.  Up- 
on the  impaneling  of  a  jury  to  try  Uie  case 
the  parties  thereto  agreed  that  a  verdict 
should  be  rendered  for  the  plaintiff  for  SI8,- 
000.  which  was  accordingly  rendered,  and  un- 
der interrogatories  duly  propounded  to  the 
jury  these  damages  were,  by  the  express 
agreement  of  the  parties,  apportioned  by  fix- 
ing $0,000  aa  tbe  loss  on  mercliandise  and 
.^0  L.  E.  A. 


99,000  as  tbe  toss  on  profits  in  business. 
The  loss  sustained  on  furniture  and  fixtures 
was  by  express  agreement  of  the  parties  to 
the  suit  wholly  excluded  from  the  considera- 
tion of  the  jury  and  from  the  datnaga* 
awarded  by  Uie  verdict,  though  the  same 
negligence  and  the  same  resulting  fire 
caused  all  the  damage  sustained.  Judg- 
ment was  entered  on  the  verdict,  and  this 
judgment  was  subsequently  satisfied  by  pay- 
ment in  full.  There  was  no  reservation  V> 
the  plaintiff,  either  in  the  agreement  or  ver- 
dict, of  any  right  of  action  for  the  loss  sus- 
tained on  furniture  and  fixtures  under  the 
policy  now  in  question,  nor  any  qualiGc»tioB 
as  to  the  effect  of  said  verdict  and  judgment 
upon  any  further  or  other  liability  of  defend- 
ant by  reason  of  said  negligence.  On  JulJ 
6,  1899,  this  action  was  commenced.  The 
nuiT.  is  in  the  usual  form.  The  defendant 
pleaded---FirBt,  tbe  general  issue;  and,  see- 
ond,  t,  special  plea  setting  forth  all  tbe  facts 
above  recited,  and  averring  that  their  effect 
was  to  destroy  the  defendant's  right  of  sub- 
rogation stipulated  for  in  the  policy,  and  to 
release  it  from  liability  thereon.  The  plain- 
tiff demurred  to  this  plea,  and  the  demurrw 
was  overruled,  which  ruling  presents  tbe 
first  and  most  important  question  in  the 
case.  After  the  ruling  on  tbe  demurrer,  tbe 
plaintiff  filed  a  replication,  alleging  that  th» 
defendant  was  a  party  to  the  agreement  men- 
tioned in  the  plea,  and  that  it  assented  to- 
everything  done  in  pursuance  of  that  agree- 
ment. The  defendant,  in  its  rejoinder,  trav- 
ersed this  replication,  and  issue  was  joined 

MU,     Two  exceptions  were  taken  to  the 

igs  in  the  testimony,  which  will  b«  no- 
ticed hereafter.  At  the  close  of  the  testi- 
mony the  court,  at  the  instance  of  the  defend' 
ant,  instructed  the  jury  that  no  testimony 
had  been  offered  tending  to  prove  that  the 
defendant  was  a  party  to  the  agreement  or 
assented  to  the  proceedings  mentioned  in  the 
replication  to  tbe  second  plea,  apd  that  their 
verdict  must  be  for  defendant,  to  which  rnl- 

the  plaintiff  toc^  its  third  exception. 
'he  ruling  upon  the  demurrer  will  be  firct 
sidered,  and  for  this  purpose  we  are  eon- 
fined  to  the  facts  averred  in  the  second  plea. 

e  being  all  issuable,  and  well  pleaded, 
their  truth  is  admitted  by  the  demurrer, 
which  denies  that  they  constitute  a  good  de- 
fen  fe.  The  facts  thus  admitted  are  subsbaa- 
tially  these:      (1)     That  tbe  policy  sued  on 


all  the  plaintiff's  right  to  recover  satisfac- 
tion therefor  from  any  person  or   corpora- 

wrongfully  causing  the  loss;  (2)  that 
OSS  arising  on  that  policy,  and  sought 
!  recovered  by  the  plaintiff,  was  caused 
solely  by  the  wrongful  conduct  or  negligence 
of  the  Consolidated  Gai  Company,  which  was 
the  same  negligence  that  caused,  by  one  and 
the  name  act,  Uie  loss  and  damage  recovered 
by  the  plaintiff  from  the  gas  company;  and 
■""■  that  the  plaintiff,  in  order  to  secure  the 
_,..  .^npnt  thus  obtained  against  the  gas  com- 
pany, deliberately  adopted  a  procedure  by 
liich  he  disabled  himself  from  performing- 
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his  agreement  to  assign  over  to  the  defend- 
ant his  right  to  recover  eatisfaction  for  the 
losa  incurred  on  this  policy.  If  these  facts 
operated  to  release  and  discharge  the  defend- 
ant from  liability  on  the  policy,  the  demur- 
rer was  properly  overruled;  otherwise  not. 
Whether  these  facts  did  ao  operate  must  de- 
pend upon  the  applicability  and  effect  of  cer- 
tain le^l  rules  and  principles  which  are  well 
established.  Contracts  of  marina  and  fire 
insurance  are  essentially  contrftcts  of  indem- 
nity, and,  if  the  insured  recoverH  the  amount 
of  his  loss  from  any  source,  the  insurer  may 
recover,  from  him  pro  tanto,  and  this  right 
is  called  the  subrogation  of  the  insurer  into 
the  rights  of  the  insured.  Aueon,  Contr. 
8th  £ng.  ed.  238;  Caatellain  v.  PrcBlon,  L. 
R.  11  Q.  B.  Div.  380.  The  insurer  is  treated 
rm  a  surety  who  is  entitled  to  all  the  reme- 
dies and  securities  of  the  assured,  and  to 
stand  in  his  place,  and  use  his  name  in  an 
action  U>  recover  the  money  which  he  has 
paid.  This  "right  is  ba«ed  upon  the  equitable 
doctrine  that  where  one  has  been  obliged  to 
pay  money  to  another  by  the  nonfeasance  or 
misfeasance  of  a  third,  who,  being  at  fault, 
ought  to  bear  the  loss,  the  party  so  paying, 
aa  by  his  direct  obligation  towards  the  party 
■ulTering  the  loss  he  may  be  compelled  to  do, 
Bhsll  be  allowed  indirectly,  and  through  the 
right  which  the  injured  party  had,  to  com- 
pel the  wrongdoer  to  bear  the  burden  which 
-was  imposed  by  his  fault,  although  between 
him  and  the  wrongdoer  there  is  no  direct  re- 
lation upon  which  to  found  a  cause  of  ac- 
tion. .  .  .  The  liability  of  the  wrong- 
doer is,  in  legal  effect,  first  and  princip^, 
and  that  of  the  insurer  secondary,  not  in 
order  of  time,  but  in  order  of  ultimate  lia- 
bility. And  where  the  [party]  insured  in- ' 
eists  upon  his  remedy  against  the  party  sec- 
ondarily liable,  he  is  conscientiously  bound 
to  make  an  assignment  in  equity  to  the  per- 
Bon  entitled  to  the  benefit,  and  the  accept- 
ance of  the  indemnity  from  the  insurers  is 
in  the  nature  of  an  equitable  assignment, 
which  authorizes  the  assignor  to  sua  in  the 
name  of  the  assignee  for  his  own  benefit. 
And  this  is  a  right  which  a  court  of  equity 
will  support  by  restraining  and  prohibiting 
the  assignee  from  defeating  it  by  a  release." 
May,  Ins.  f  4&4.  We  have  reproduced  the 
above  passage  from  a  distinguished  text 
writer  because  it  condenses  and  states  with 
great  clearness  the  fundamental  principles 
upon  which  the  decision  of  this  case  must 
turn,  and  which  have  been  repeatedly  ap- 
plied hy  the  courts  in  insurance  cases.  Thus, 
■n  Ball  V.  Hathville  d  0.  R.  Co.  13  Wall. 
370,  20  L.  ed.  SQfl,  it  is  said :  "Standing  thus. 
>•  the  insurer  does  practically,  in  the  posi- 
tion of  a  surety  .  .  .  whenever  he  has 
indemnified  the  owner  for  the  loss  he  is  en- 
titled to  all  the  means  of  indemnity  which 
the  satisfied  owner  held  against  the  party 
primarily  liable."  In  the  case  of  The  Bid' 
ney,  23  Ked.  Rep.  88,  the  court  said ;  In  such 
eaeea  the  insurer,  on  payment,  is  held  "to 
be  equitably  entitled  to  stand  in  the  shoes 
of  the  insured,  and  to  recover  such  indem- 
nity aa  the  insured  was  entitled  to  recover 
against  other  persons  having  no  right  to 
60  L.  R.  A. 


the  benefit  of  the  insuranceL"  Both  branches 
of  the  passage  cited  from  Uay,  Ins.  «upra, 
are  well  and  strongly  stated  in  Ditling  v. 
Draemel,  16  Daly,  104,  9  N.  Y.  Supp.  497, 
where  the  court  says;  "It  is  well  settled 
that,  if  a  loss  under  a  policy  of  insurance  is 
occasioned  by  the  wrongful  act  of  a  third 
party,  the  insurer  occupies  the  position  of 
a  mere  surety,  and  the  wrongdoer  that  of  a 
principal  debtor;  and  all  the  incidents  of 
suretyship  attach  to  the  position  of  the  un- 
derwriter in  such  a.  case,  including  the  right 
of  subrogation.  .  .  .  The  same  princi- 
ple is  applicable  to  a  contract  of  insurance 
if  the  surety  destroys  the  remedy  of  subro- 
gation, and  relieves  the  assurer  to  the  full 
extent  to  which  the  wrongdoer  could  have 
been  made' liable  for  the  loss."  In  the  case 
iast  cited  the  plaintiff's  goods  insured 
against  loss  through  collapse  of  building 
were  injured  by  the  fall  of  part  of  the  build- 
ing in  consequence  of  his  landlord's  exca- 
vating on  an  adjoining  lot,  and  he  brought 
an  action  therefor  against  the  landlord 
which  was  settled  on  payment  of  a  certain 
BUm,  and  a  release  under  seal  was  given 
against  all  claims  or  demands  whatsoever; 
and  it  was  held  that  such  release  barred  a 
subsequent  action  by  plaintiff  on  his  insur- 
ance policy  to  recover  an;  part  of  such  loss, 
as  it  destroyed  the  right  of  subrogation  of 
the  company,  the  court  saying:  "If  the  as- 
sured, by  his  own  act,  absolutely  and  with- 
out reservation  releases  the  wrongdoer,  he 
thereby  discharges  the  insurer  to  the  full 
extent  to  which  he  has  defeated  the  insurer's 
rejnedy  over  by  right  of  subrogation."  In 
Carslaira  v.  UeoharUcs'  d  Traders'  Int.  Oo. 
18  Fed.  Rep.  473,  plaintiffs  sued  the  insur- 
ance company  to  recover  the  value  of  goods 
lost  in  transit  from  Peoria  to  Philadelphia 
by  a  collision  which  was  within  the  risk  of 
the  policy,  which,  as  in  the  case  before  us, 
stipulated  that  the  insurance  company,  in 
case  of  loss,  should  be  subrogated  to  all 
claims  against  any  carrier  of  the  goods.  The 
bill  of  lading  under  which  the  plaintiffs 
claimed  the  goods  provided  that  in  case  of 
loss  imposing  liability  on  the  carrier  the 
carrier  should  have  the  full  benefit  of  any  in- 
surance effected  on  the  goods,  and  the  court 
said;  "The  insurance  company  being  prac- 
tically in  the  position  of  a  surety,  .  .  . 
and  having  a  right  to  the  subrogation,  and 
the  plaintifl's  having,  by  the  terms  of  the 
bill  of  lading  under  which  they  claim  the 
goods,  defeated  that  right,  they  cannot  be 
allowed  to  recover  in  this  action."  Other 
examples  of  the  care  with  which  the  courts 
apply  the  rule  stated  may  be  found  in  iVto- 
gara  F.  Ins.  Co.  v.  Fidelity  Title  d  T.  Oo. 
123  Pa.  623,  Ifi  Atl.  7B0;  Atlantio  Ins.  Oo. 
V.  Blorrote,  6  Paige,  2D5 ;  Omaha  d  B.  Val- 
ley B.  Co.  T.  Oranite  Btale  F.  Ins.  Co.  63 
Neb.  514,  73  N.  W.  951 ;  and  8imt  v.  Jfutuol 
F.  Ins.  Co.  101  Wis.  5SB,  77  N.  W.  908,— 
but  it  is  not  necessary  to  do  more  than  re- 
fer to  them. 

It  yet  remains  for  us  to  determine  wheth- 
er the  proceedings  resulting  in  the  judgment 
against  the  gas  company  released  the  wrong- 
doer and  destroyed  the  defendant's  right  of 
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■nbrogktion.  Now,  ther*  waa  in  tiili  csM 
but  one  tortiouB  or  negligent  act  of  the  gM 
eompanf  resulting  in  one  fire  which  ocisurred 
at  one  and  tbe  same  time,  aa  well  the  loM 
incurred  under  tbia  policy  ae  Uie  1o«b  in- 
curred under  the  other  policiea  for  whioh 
recovery  was  had  tgainit  tbe  gaa  oiKupanj. 
This  is  admitted  hy  the  dnnurrer,  as  well 
aa  tiie  further  facta  that  that  luit  waa  for 
the  whole  losa  occaiioned  by  the  ftre;  that 
there  was  no  reservation  of  mj  right  bj  tbe 
plaintiff  for  the  protection  of  this  defend- 
ant, and  no  agreement  qualifying  the  effect 
of  the  verdict,  And  that  by  the  direction  ol 
the  plaintiff  the  recovery  did  not  include 
any  cotopenution  for  liws  incurred  under 
this  policy,  and  the  defendant  baa  u}  inter- 
eat  in  the  recovery  aa  to  the  policy  with 
which  we  are  now  concerned.  For  a  single 
indivisible  tort  but  one  suit  can  be  lMX)ught. 
The  plaintiff  in  thia  caoe  could  not  now 
bring  another  auit  againat  the  gaa  oompany 
for  his  own  benefit  to  recover  the  loea  in- 
curred under  this  policy,  nor  could  auch  suit 
be  brought  in  hla  name  for  ttie  benefit  of  the 
defendant  Aa  waa  aaid  in  Ptatt  v.  BioK- 
mond,  7.  River  &  Q.  R.  Co.  108  N.  Y.  384, 
16  N.  E.  3S3:  The  "right  of  subrogation  is 
derlrativa,  and  cornea  solely  from  the  as- 
sured, and  can  only  be  enforced  in  his  right. 
If  the  assured  has  no  right  which  he  can 
transfer  to  the  insurer,  then  the  inaurer  can 
have  no  subrogation,  and   cannot  take  the 

Slace  of  the  assured  for  the  purpose  ot  en- 
>roing  the  liability  of  the  wrongdoer  lor  the 
loae."  And  in  Xtnn  Ina.  Go.  v.  Hannibal 
<C  St.  J.  R.  Go.  3  Dill.  1,  Fed.  Caa.  No.  96,  It 
ia  said;  "The  auit,  though  for  the  use  of 
the  insurer,  must  be  in  tbe  name  of  the  per- 
son whose  property  waa  destroyed.  The 
wrongful  act  was  alngle  and  indivisible,  and 
gives  rise  to  one  liability.  If  one  insurer 
oould  sue,  then  if  there  are  a  dozen,  each 
may  sue,  and,  if  the  aggregate  amount  of 
all  the  policiea  talla  short  of  the  actual  loss, 
the  owner  could  sue  for  the  balance.  This 
is  not  permitted,  and  so  it  waa  held  a  hun- 
dred years  aso  in  a  ca«e  whose  authority  has 
been  reeogntead  ever  since,  both  in  Oreat 
Britain  and  En  thli  country.  London  Astur. 
Co.  V.  BaitMbury,  3  Dougl.  246.  The  plain- 
tiff had  one  indivisible  cause  of  action 
a^inst  the  gaa  company,  and  that  cause  of 
action  haa  been  merged  in  the  Judgment  he 
obtained.  When  he  excluded  from  that 
judgment  so  much  of  that  cause  of  action 
as  relates  to  this  policy,  he  as  effectually  re- 
leased HO  much  of  his  right  of  action  as  if 
he  had  executed  and  delivered  a  release  un- 
der seal  therefor,  and  as  clearly  and  un- 
Suivocally  destroyed  the  defendant's  right 
subrogation  as  he  would  have  destroyed 
it  by  such  rdease.  Any  act  which  makee 
performance  of  the  agreement  to  assign 
either  impoaaible  or  useless  must  relieve  the 
insurance  company  from  its  concurrent  ob- 
ligation to  pay.  The  plaintiff  in  the  present 
case,  in  order  to  protect  his  larger  interesla 
under  the  other  policies,  and  his  interest  in 


of  the  result  of  his  own  course  of  conduct. 
In  Commeroidl  Union  Atnir.  Oo.  v.  Litter, 
L.  R.  9  Ch.  4S3,  the  owner  of  a  building  In- 
sured it  against  flrcy  and,  it  being  burned  by 
u^ligeuce  of  a  municipal  corporation,  he 
brou^t  an  action  for  damages  against  the 
corporation.  The  insurance  c<Hnpany  at- 
tempted to  restrain  a  prc^ioeed  compromiae, 
and  it  was  held  that  the  owner  was  dotnmiu 
jitu,  and  would  be  allowed  to  conduct  tbe 
suit  without  interfermca  hj  the  insurers, 
but  would  be  liable  for  anything  done  by 
him  in  prejudice  of  their  right  of  subr<qfai- 
ti<ni.  ijid  in  Dunham  v.  SeiB  Snyland  Mitt. 
In».  Oo.  1  Ijow.  Dec.  2G3,  Fed.  Cas.  Ko.  4,- 
152,  it  was  said :  If  the  assured  fraudulent' 
ly  attempts  to  release  a  wrongdoer,  he  mast 
still  give  credit  lor  all  he  might  have  re- 
covered, and  wilfully  negligent  conduct  by 
which  the  underwriter  had  loat  his  remedy 
might  discharge  the  underwriter,  ai  frai^ 
certainly  wilL  It  was  argued  for  tlie  ap- 
pellant that,  ai  the  policy  only  provides  for 
an  assignment  of  the  right  of  tbe  insursd, 
upon  payment  of  the  loss,  that  Uie  plea 
should  have  averred  payment  or  tender  of 
payinent  as  a  condition  precedent  to  subro- 
^tion,  and,  not  having  done  so,  was  defect- 
ive, and  the  demurrer  should  have  been  sna- 
tained.  It  is  true  that  mere  equitable  anb- 
rogation  cannot  be  demanded  without  full 
payment,  as  has  been  frequently  held  in  thia 
state  [Parrott  v.  Ohextertov)*  Sit.  Bank,  88 
Md.  516,  41  Atl.  1067,  and  cases  there  cit- 
ed) ;  and  it  is  equally  true  that,  where  there 
is,  as  here,  an  express  contract  for  subroga- 
tion upon  payment  of  the  loss,  the  form  of 
the  contract  impoeea  the  same  condition  prec- 
edent. If,  therefore,  the  right  of  subroga- 
tion in  this  case  had  not  been  destroyed  by 
the  act  of  the  insured,  we  should  be  obliged 
to  give  effect  to  this  rule,  and  BUBt«in  t^e 
demurrer,  because  in  neither  aspect  of  the 
case  could  the  insurer  demand  substitution 
in  advance.  A  demand  made  by  a  surety  for 
subrogation  before  he  has  discharged  the  Ua- 
hility  out  of  which  it  grows  is  without  any- 
thing to  support  It,  and  the  creditor  nuiy 
properly  refuse  it  without  affecting  thereby 
his  right  of  action  aninst  the  surety.  Si- 
agara  F.  Ina.  Co.  v.  Fidelity  Title  ■£  T.  Co. 
123  Pa.  €83,  10  Atl.  790.  But  Out  oonverse 
of  this  proposition  is  necessarily  equaJIy 
true;  and  where  the  creditor  before  suit 
brought  by  him  against  the  insurer,  or  &t 
the  time  of  filing  plea  therein,  haa  by  a  re- 
lease of  all  right  of  action  against  the 
wrongdoer  destroyed  the  inaurer's  right  of 
subrogation,  he  has  also  destroyed  his  oim 
right  of  action  against  the  Insurer.  In  auch 
a  case,  to  require  the  insurer's  plea  to  aver 
payment  or  tender,  in  order  to  entitle  faim 
to  an  empty  assignment  of  an  extingnislied 
righ^  would  be  a  refinement  in  pieBding 
which  the  law  does  not  require  or  sstnction. 
We  are  therefore  of  opinion  that  tlie  demnr- 
rer  was  properly  overruled. 

This  brings  us  to  the  ruling  on  defend- 
ant's prayer.  The  plaintiff's  replication  to 
the  second  plea  was  not  a  traverse,  but   a 
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pica  of  DOnteaBion  and  ■.voldanee,  Alleging 
that  the  defendant  wm  a  partv  to  the  agree- 
ment let  up  in  the  plea,  and  admitted,  or 
not  denied,  DT  the  replication.  The  defend- 
ant traTersed  this  replication,  and  the  ii- 
■ue  which  was  joined  thereon  was  "that  the 
defendsjit  was  a  party  to  the  azieements  set 
up  in  the  plea,"  resulting  in  the  release  of 
the  ri|;ht  of  action.  Upon  this  issue  the 
plaintiff  had  the  afflrtnative,  and,  conse- 
quently, the  burden  of  proof.  Stephen,  PI. 
S  04.  The  only  witnesses  who  testified  in 
the  case,  bo  far  as  the  record  discloBea,  were 
the  plaintiff  and  his  two  attorneys  in  the 
suit  against  the  gas  oompsny,  MesarH.  White- 
lock  and  Colton.  Mr.  Demming,  the  defend- 
ant's' adjuster,  was  not  sworn  in  the  case. 
The  plaintiff  apparently  knew  nothing  about 
the  agreementa  beyond  the  amount  proposed 
as  the  basis  of  compromise,  (18,000,  and  its 
equal  division  between  himself  and  the  in- 
snrance  companies.  In  his  first  examina- 
tion he  was  not  interrogated  at  all  on  the 
subject.  He  was  lubsequentljr  recalled,  and 
testified  in  regard  to  toe  preliminary  con- 
ference the  night  before  the  agreements  were 
made,  but  gave  no  details.  All  that  he  could 
say  was  that,  so  far  as  he  could  judge,  the 
adjusters  upon  the  part  of  tbe  insurance 
companies  acquieioed  in  acceptance  of  the 
settlement  of  S18,000,  to  be  equally  divided 
as  stated;  and  he  expressly  stated  that  be 
oould  not  recall  any  reference  to  the  policy 
now  in  question.  Mr.  Whitelock  testified 
that  he  never  saw  any  ofBcer  of  tbe  defend- 
ant in  reference  te  tbe  matter,  and  never 
had  any  conference  with  anyone  represent- 
ing It,  except  Mr.  Demming.  There  is  no 
contention  that  Demming  bore  any  other  re- 
lation to  the  defendant  than  Uiat  of  ad- 
juster, and  no  authority  is  required  to  show 
that  an  adjuster  has  no  power  to  consent 
to  the  extinguishment  of  tbe  insurer's  right 


of  subrogation,  and  that,  if  he  had  attempt- 
ed to  give  such  consent,  it  would  not  hava 
bound  tbe  defendant  without  proof  other 
than  his  own  statement  or  admission  of  gen- 
eral agency  or  special  authority  for  the  pur- 
pose. But  it  is  plain  from  the  testimony  of 
Mr.  Whitelock  that  he  did  not  attempt  to 
give  consent,  and  that  when  requested,  prior 
to  the  consummation  of  the  agreements,  to 
sign  a  memorandum  of  instructions  for  the 
purpose,  he  declined,  saj^ing  be  had  no  suoh 
authority,  though  he  said  he  had  no  doubt 
it  would  meet  with  approval.  Mr.  Colton's 
testimony  adds  nothing  to  that  of  Mr. 
Whitelock.  Taken  most  strongty  for  tbe 
plaintiff,  it  only  shows  that  "as  an  adjuster, 
as  an  Insurance  man,"  Mr.  Demmingthought 
the  settlement  a  good  one.  There  is  not  a 
particle  of  evidence  to  show  that  his  atten- 
tion was  called  to  the  fact  that  this  settle- 
ment would  in  any  manner  affect  the  de- 
fendant's rights  under  this  policy.  It  ia,  we 
think,  perfectly  plain  that  he  never  attempt- 
ed to  bind  the  defendant  when  he  expressly 
disclaimed  authority  to  do  so,  and  his  ex- 
pressed confidence  that  the  agreemenU 
would  be  approved  bos  not  iieen  justified  by 
a  word  of  evidence  in  this  ease  to  show  such 
approval.  Mr.  Whitelock,  as  attorney,  had 
no  power  to  bind  the  company  by  a  compro- 
mise {Uaddux  v.  Sevan,  3B  Md.  465),  and 
very  properly  declined  to  attempt  to  do  so, 
as  shown  by  his  testimony.  We  therefore 
think  defendant's  prayer  was  properly 
granted.  We  have  not  perceived  any  error 
in  the  exclusion  of  the  evidence  set  forth  in 
the  first  and  second  bills  of  exception,  but, 
inasmuch  as  the  conclusions  we  have  reached 
require  the  affirmance  of  the  judgment,  it 
ia  unnecessary  to  review  them.  For  the 
reasons  given,  the  judgment  will  be  affirmed. 
Judgment  affirmed,  with  costs  t"  the  ap* 
pellee  above  and  below. 
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Barney  CLINTON,  Appi., 


(ITS  Mass.  48S.) 

1.  A  eoBTerKBoe  by  the  Inaiired  of  all 
kla  Interest  In  property  covered  b;  a 
fire  iiolle;,  except  an  estate  for  his  life  In  a 
bouse,  does  not  avoid  the  iDsuranee  on  his 
Interest  In  the  honse,  under  a  claose  In  tbe 
pollrr  rnaklDK  It  void  In  caae  of  a  chanee  In 
the  sltnatlon  or  clrcnmatancei  caDiins  an  In- 
ereass  of  tbe  risk. 

k.  A  deed  of  Inanred  prenklies,  re- 
■ervisK  m.  life  catate  1b  k  honse.  Is  not 
•acb  a  sale  oC  the  honse  as  will  defeat  tha 


o  effect  of  sale  of  part  interest 
_     _  >  aT<rfd   inearance  under   policy 

fnorldlng  for  forfeltnre  In  ease  of  sale  at  proii- 
ertj>,  see  Blaekwall  v.  lllaml   Valle;  Ins.   Co. 
(Ohio)  14  L.  B.  A.  431,  sod  Oermanla  T.  Ina 
Oo.  V.  Home  Ins.  Co.  (N.  r.)  26  L.  B.  A.  591. 
SO  I^  R.  A.  S3 


Insurance  on  tbe  Krantor*!  life  Interest,  un- 
der a  elBUM  in  tbe  pollc;  making  tbe  Insur- 
ance raid  "If  tbe  said  pr^ierty  be  sold,"  as 
a  complete  transfer  of  the  entire  Interest  of 
tbe  Insured  Is  necessary  to  defeat  tbe  Insur- 
ance thereon. 

(September  4,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Superior  Ckiurt  tor  Norfolk  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
policy  of  fire  insurance.      Reversed. 

The  facte  are  steted  in  the  opinion. 

Meaari.  T.  E,  CtroTer  and  &  Q-.  F«lr> 
banks,  for  appellant: 

The  contract  of  inau 
contract,   and    inures  to  the  benefit  of  t 
par^  with  whom  it  is  mad*  and  t^  whom 
the  premiums  are  paid. 

Earriaon  v.  Pepper,  166  Mass.  288,  3S  L. 
R.  A.  £30,  44  N.  E.  222. 
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Skpt., 


At  the  time  the  policy  wae  iuued  tc 
plaintiff  ha  was  the  owner  in  fee  o{ 
premieee. 

Any  cbuge  <rf  title  which  doea  not  deprive 
the  Boiured  of  Kn  inenrable  interest  is  not 
such  K  sale  as  renders  the  policy  void,  even 
If  the  policy  does  contain  an  agreement  th&t 
if  a  sale  is  made  of  the  property  insured  the 
policy  shall  be  void. 

htrong  V.  ManvfaottiTera'  Ine.  Oo.  10  Pick. 
44;  Earriaon  v.  Fepper,  166  Mass.  2S8,  33  L. 
R.  A.  239,  44  N.  E.  222;  Laeanu  t.  Com- 
momDealtk  Ina.  Co.  6  Pick.  TO;  ffttchoool;  t. 
north  Western  7m.  Co.  26  N.  Y.  68;  Btettan 
▼.  Ilataaohutetu  Mut.  F.  Int.  Co.  4  Max. 
330,  3  Am.  Dec.  2)7;  Jaok»on  ea  d«m. 
Steveru  v.  Bilcemait,  16  Johns.  £TB;  Jfor- 
eroaa  v.  Inauranoe  OompoMeB,  IT  Pa.  432,  5G 
Am.  Dec.  67 1. 

An  insurable  interest  need  be  nothing 
more  than  a.  right  of  redemption. 

Clark  V.  New  EngUmd  jfu(.  F.  Ins.  Co. 
fl  Cuah.  354,  63  Am.  Dec.  44;  Buffum  v. 
Bowditoh  Uvt.  F.  Iiu.  Co.  10  Cush.  640. 


inaurable  interest. 

Con*  T.  Niagara  F.  In*.  Oo.  60  N.  Y.  610. 

The  alienation  of  the  bam  mentioned  in 
the  policy  would  not  avoid  the  policy  as  to 
the  dwelling  house. 

Clark  V.  Xmo  EngUmd  Mut.  F.  Int.  Oo. 
«  Cuah.  S42,  63  Am.  Deo.  44. 

When  a  separate  valuation  is  placed  on 
two  tfr  more  pieces  of  property  covered  by 
tiie  same  polity,  and  ia  oonaideration  of  one 
premium,  such  a  contract  is  held  by  the 
weight  of  authority  to  be  a  several,  and  not 
an  SDtire,  oontract. 

Pfcenui  Itu.  Oo.  v.  Orimei,  33  Neb.  340, 
SO  N.  W.  168;  Phtenia  /n«.  Co.  v.  Lormm 
(Ind.  App.)  20  N.  E.  604;  Phenia  Int.  Co. 
V.  Latorenoe,  4  Met.  (Ky.)  9,  81  Am.  Dec. 
521;  Trabue  v.  DtoeUing  Boute  Int.  Oo.  121 
Mo.  75,  23  L.  R.  A.  710,  25  S.  W.  848;  Cole- 
man V.  New  Orleana  Ina.  Co.  40  Ohio  St 
310,  16  L.  E.  A.  174,  31  N.  E.  279;  Merrill 
V.  Agrioultural  Iiw.  Oo.  73  N.  Y.  462,  29  Am. 
Rep.  184 ;  Sohualer  r.  Dutcheaa  County  Ina. 
Co.  102  N.  Y.  260,  6  N.  E.  406 ;  Berrman 
v.  Adriatio  F.  Ina.  Co.  S6  N.  Y.  162,  39  Am. 
Rep.  644;  Adler  v.  Oermania  F.  Ina.  Co.  17 
Misc.  347,  39  N.  Y.  Supp.  1070;  Drigga  v. 
Albantf  Ina.  Co.  If)  Barb.  440;  Pratt  v. 
DiBetling  Bouse  Mut.  F.  Ina.  Oo.  130  N.  Y. 
206,  20  N.  £.  117;  Kieman  v.  Agrioultural 
Ina.  Co.  81  Hutt,  373,  80  N.  Y.  Supp.  392. 

Where  property  covered  l:^  insurance,  al- 
though comprising  separate  items,  coniists 
substantially  of  one  risk,  and  is  necessarily 
subject  to  destruction  by  the  same  fire,  then, 
even  though  separato  amounte  of  insurance 
are  apportioned  to  each  separate  item  or 
class  of  property,  if  the  consideration  of  the 
oontract  and  ride  axe  both  indivisible  the 
contract  must  be  treated  as  entire,  and  any 
breach  of  a  stipulation  which  renders  the 
policy  void  as  to  a  part  affecte  the  other 
items  in  the  same  manner. 

Qeiaa  v.  Franklin  Ina.  Co.  123  Ind.  172, 
24  N.  E.  99. 

But  where  the  property  is  so  situated  that 
fiO  L.  R.  A. 


the  risk  on  each  item  is  separate  and  dis- 
tinct from  the  others,  so  that  what  siffecta 
the  risk  on  one  item  does  not  necessarily  ^- 
fect  t^  risk  on  the  other,  the  policy  is  r»- 
garded  as  several  and  divisible. 

Phenia  Ina.  Oo.  v.  Pidtel,  119  Ind.  155,  21 
If.  E.  540;  Phimia  Itu.  Oo.  v.  Lorem  (Imd. 
App.)   29  N.  E.  604. 

Mr.  Ab>  p.  Fremoh,  for  appellee: 

A  "change"  or  transfer  of  title,  which  car- 
ries with  it  a  change  of  the  int«reet  in  the 
property,  of  a  nature  calculated  to  have  this 
effect,  is  a  violation  of  the  contract. 

Ayrea  v.  Bartford  F.  Ina.  Co.  17  Iowa, 
1T6,  S5  Am.  Dec.  663. 

The  amount  insured  on  the  house,  which, 
it  is  sereed,  was  its  full  value,  was  more 
than  plaintiff's  interest  therein  at  the  time 
of  the  fire.  The  destruction  of  the  house  by 
fire  was  the  easiest  way  to  make  it  beneficial 
to  the  assured. 

Uclntire  v.  Noruriah  F.  Ina.  Co.  102  Mafs. 
Am.  Rep.  468. 


other  person  affected,  and  may  have  in- 
creased, in  view  of  the  proitimity  of  the 
buildings,  the  risk  upon  the  dwelling  house, 
which  depended  to  a  great  extent  upon  the 
use  to  wnich  the  bam  was  to  be  put;  ajid 
the  defendant,  by  the  transfer,  cesscd  to 
have  any  control  over  that  use. 

Edmandt  v.  Ifufwil  Safety  F.  Ina.  Co.  1 
Allen,  311,  70  Am.  Dec.  748;  Melntire  v. 
Norwiah  F.  Ina.  Oo.  102  Mass.  £30,  3  Am. 
Rep.  4S8;  Oakes  v.  Manufiuturera'  P.  i  ii. 
Ina.  Co.  131  Mass.  164;  farmers'  Ina.  Co. 
V.  AroJier,  36  Ohio  St.  608 ;  Sermon  Ina.  Co. 
V.  Oibe,  162  III.  261,  44  N.  E.  490;  Ayr^ 
V.  Hartford  F.  Ina.  Co.  17  Iowa,  176.  85  Am. 
Dec.  663 ;  Harrison  v.  Pepper,  166  Mass.  2S8. 
33  L.  R.  A.  239,  4-1  N.  E.  222. 

The  conveyance  to  Forbes  was  a  sale  with- 


269;  Brown  v.  Cotton  it  Woolen  Mfra.'  M^tt. 
Ina.  Co.  166  Maes.  687,  31  N.  E.  091  ;  Weal- 
em  Maaaachuietta  Ina.  Co.  v.  Riker,  lO 
Mich.  279 ;  Barnea  v.  Union  Mut.  F.  Int.  Co, 
61  Me.  110.  81  Am.  Dec.  562. 

Being  an  entire  contract,  the  policy,  if  it 
becomes  void  in  part,  becomes  wholly  so. 
The  barn  having  been  sold,  the  contract  be- 
came void  as  to  it,  and  if  as  to  the  bam. 
as  to  the  house  also. 

Barnes  v.  Union  Mut.  F.  Ina.  Co.  51  Me. 
110,  81  Am.  Dec.  662;  Thomaa  v.  Commer- 
cial Onion  Astur,  Oo.  162  Mass.  29,  37  N. 
E.  672;  McQaeenj/  v.  Pktenim  Ina.  Co.  52 
Ark.  Z5T,  6  L.  R.  A.  744,  12  S.  W.  49S: 
^tna  Int.  Oo.  v.  Beafi,  44  Mich.  66,  6  N.  W. 
114;  Brown  v.  People's  Mut.  Ina.  OH.  II 
Cuah.  280;  Oould  v.  York  County  Mut.  F. 
Ina.  Oo.  47  Me.  403,  74  Am.  Dec.  494 ;  Love- 
joy  V.  Augusta  Mut.  F.  Ina.  Co.  45  Me.  472; 
Phamiw  Ina.  Co.  v.  Public  Parka  Amuaetn«nt 
Co.  63  Ark.  187,  37  B.  W.  959. 


id,  J.,  delivered  the  opinion  of 


By  his  deed  to  Forbes  the  plaintiff  cc 
'0jei  all   hta  interest  in   the  buildings   i 


1900. 
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sured,  except  an  estate  for  his  life  In  the 
house.  This  life  estate  v/ae  carved  out  of  the 
fee  previoualj  owned  by  him,  and  was  held 
by  uie  same  title  as  before  tJie  conveyance. 
He  sold  his  entire  interest  in  the  bam,  but 
only  part  of  iiie  interest  in  the  house.  The 
only  question  is  whether  the  policy  waa 
thereby  avoided  as  to  his  remaining  inter- 
est in  the  house.  The  defendant  contends 
that  the  policy  is  thus  avoided,  and  rel: 
upon  the  dausea  which  provide  that  it  shall 
be  void  if,  without  the  consent  of  the  de- 
-  lendont,  "the  situation  or  circumstances  af- 
fecting the  risk  shall,  by  or  with  the  knowl- 
edge, advice,  agency,  or  consent  of  the  in- 
sured, be  BO  altered  as  to  cauiw  on  increase 
of  such  risks,"  or  "the  said  property  shall 
be  sold."  So  far  as  respects  the  change  of 
circumstances  or  situation  nothing  appears 
except  the  deed  to  Forbes.  The  burden  of 
proof  to  show  a  breach  of  condition  of  a 
policy  which  has  once  attached  is  on  the  de- 
fendant {Orrell  v,  Bampden  F.  Int.  Go.  13 
Gray,  431)  \  and,  even  if  the  clause  has  ref- 
erence to  what  are  sometimes  called  the 
moral  elements  of  the  risk,  we  cannot  say, 
upon  the  facte  appearing  l>efore  us,  that  the 
riek  was  increased  by  the  sale,  or  that  the 
clause  was  intended  to  embrace  the  changes 
made  by  a  sale,  especially  when  tiiere  is  an 
express  provision  in  the  policy  relating  to 
that  subject.  Powerg  v.  Oaardian  F.  a  L, 
Ins.  Co.  130  Maes.  108,  49  Am.  Rep.  20. 
Compare  also  Oaket  v.  Manufaetvrerr  F.  A 
M.  Ina.  Oo.  131  Mass.  164.  The  defense 
must,  therefore,  rest  upon  the  clause  as  to 
alienation.  Many  of  the  earlier  policies  of 
(ire  insurance  contained  no  condition  against 
alienation.  Inasmuch,  however,  as  the  con- 
tract of  insurance  is  one  of  indemnt^,  and 
not  a  wager,  it  is  manifest  that  where,  be- 
fore the  Are,  the  insured  had  parted  with 
his  entire  interest  in  the  property  Insured, 
he  suffered  no  loss  by  its  destruction,  and 
needed  no  indemnity.  A  total  transfer  of 
his  interest,  therefore,  defeated  the  policy. 
But  any  change  short  of  a  complete  transfer 
of  his  entire  interest  did  not  have  that  ef- 
fect. The  general  rule  was  and  is  that,  in 
the  absence  of  any  provision  to  the  contrary 
in  the  policy,  any  change  in  the  insurable 
interest  of  Uke  insured,  whether  by  a  com- 
plete sale  of  only  a  part  of  the  property  or 
a  change  in  the  title  to  a  part  or  the  whole, 
of  the  property,  does  not  avoid  the  policy 
which  has  once  attached,  provided  that  at 
the  time  of  the  loss  the  insured  has  an  in- 
surable interest.  It  is  necessary  that  there 
should  lie  an  insurable  interest  at  the  time 
of  the  contract  and  at  the  time  of  the  loss; 
but  if,  at  the  time  of  the  loss,  the  insured 
has  parted  with  only  a  part  of  his  interest, 
the  policy  is  valid  as  to  the  part  retained. 
Lasarut  v.  Oammonuiealtk  Ina.  Co,  6  Pick. 
76;  Soanlon  v.  Union  F.  /n*.  Co.  4  Biss. 
511,  Fed.  Cas,  No.  12,43fi;  Cowan  v.  Iowa 
Stalt  7n«.  Co.  40  Iowa,  551,  20  Am.  Rep. 
SS3;  Stetson  v.  itasaaehusetta  Mut.  F.  Ina. 
Co.  4  Haes.  330,  3  Am.  Dec.  21T;  A-yrea  v. 
Barlford  F.  Ina.  Co.  17  Iowa,  178,  85  Am. 
Dec.  5S3;  Hitehcoek  v.  "Sorth  Weatern  Ina. 
Co.  2S  N.  Y.  6S.  And  see,  further,  the  cases 
50  I-  R.  A, 


cited  in  13  Am.  i,  Eng.  Enc.  Law,  2d  ed.  p. 
240,  and  notes.  And  even  a  total  alienation 
doea  not  avoid,  but  only  suspends,  the  pol- 
icy; so  that,  if  the  insured  regains  his  in- 
terest, or  any  part  of  it,  and  holds  it  at  the 
time  of  the  loss,  he  may  recover.  May,  Ins. 
101 ;  Worthington  v,  Bearae,  12  Allen,  382, 
SO  Am.  Dec  1S2.  In  this  state  of  the  law,  in- 
surers began  to  insert  in  the  policies  clauses 
relating  to  alienation.  Tbeae  clauses  vary 
in  language,  and  in  the  examination  of  the 
case*  on  Uiis  subject  considerable  care  must 
be  exercised  in  order  to  discriminate  prop- 
erly between  those  cases  applicable  and 
those  not  applicable  to  the  clause  which  may 
be  under  consideration.    The  clause  in  this 

Slicy  is,  "if  the  said  property  be  sold." 
nditions  of  this  kind  are  strictly  con- 
strued against  the  iniurer,  and  the  general 
rule  is  that  such  a  condition  refers  only  to 
an  absolute  transfer  of  the  enUre  interest 
of  the  insured,  completely  devesting  htm  of 
hia  insurable  interest.  Any  sale  or  trans- 
fer short  of  this  is  not  wilJiin  the  scope  of 
the  condition.  See,  in  addition  to  the  cases 
above  cited,  Brj/an  v.  Tradera'  Ina.  Co,  145 
Mass.  389,  14  N.  E.  464;  Bolbrook  t.  Ameri- 
can Ina.  Co.  1  Curt.  C.  C.  103,  Fed.  Cas.  No. 
0,689;  Povw  V.  Ocean  /n«.  Co.  10  La.  28, 
36  Am.  Dec.  060;  and  the  cases  collected  in 
13  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  241,  and 
notes.  If  it  be  the  intention  of  the  insurers 
that  the  contract  should  be  avoided  by  any 
partial  sale,  or  by  any  change  short  of  an 
abooluta  sale,  of  Uie  entire  intereat,  there  is 
no  difficulty  in  ezpreesing  that  intent  in 
plain  and  explicit  language;  and  in  many 
policies  such  an  intenliou  is  thus  expressed. 
See  Oakea  v.  Mamifaoturera'  F.  <£  SI.  Ina. 
Go.  131  Mass.  104,  where  the  ocmdition  was 
that  the  policy  should  be  vMd  if  the  prop- 
erty insured  uoald  be  sold  or  conveyed  in 
whole  or  in  part.  As  an  illustration  of  the 
different  results  arising  from  the  difference 
in  the  language  of  the  clauses  as  to  aliena- 
tion, compare  the  case  of  Poole  v.  Barlford 
F.  Ina.-  Co.  119  Mass.  259,  and  Bryaai  v. 
Tradera"  Ina.  Oo.  140  Mass.  389,  14  N.  E. 
In  the  former  case,  where  the  condi- 
ras  that  the  policy  should  be  void  if 
any  change  should  take  place  in  the  title  or 
KiBsession  of  the  property  insured,  whether 
ly  sale,  transfer,  or  conveyance,  legal  proc- 
las,  or  judicial  decree,  it  was  held  that  a 
Dortgage  by  way  of  an  absolute  deed,  and 
.n  unrecorded  instrununt  of  defeasance 
back,  was  a  violation  of  the  condition;  while 
the  latter  case  it  was  held  that  such  a 
mortgage  did  not  avoid  the  policy  where  the 
—    that    the    polity  should  be 


il^  building  named  in  the  policy,  or  if  the 
policy  can  be  r^arded  as  containing  two 
separate  and  independent  contracts,  one  ap- 
plicable to  the  house  alone  and  one  appH- 
cable  to  the  barn  alone,  there  was  no  breach 
of  the  condition  of  alienation  to  far  as  re- 
spects the  house,  and  the  policy  was  valid 
OS  to  the  life  estate  of  the  plaintiff  therein 
at  the  time  of  the  loss.  Clark  t.  Sevi  Eng- 
land Uut.  F.  Ina.  Co.  S  Cash.  US,  08  Am. 
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Dec.  44.  But  it  !■  contended  hj  the  delend- 
•jit  that  the  coatrEuit  was  entire,  uid  thftt, 
being  Toid  aa  to  the  bam,  it  ie  void  ai  to 
the  houae.  And  the  rouniel  for  the  defend- 
ant argues  that,  in  so  far  as  the  com  of 
Clark  T.  Nev!  England  Hut.  F.  Iiu.  Co. 
6  Cush.  342,  G3  Am.  Dec.  44,  seems  to 
support  the  doctrine  that,  where  the  dif- 
ferent articles  are  separately  valued  in 
a  policy,  it  is  to  be  regarded  aa  eantain- 
ing  B.  separate,  distinct,  and  independent 
contract  aa  to  each  such  article,  as  though 
each  was  insured  in  a  separat«  poliin,  it  is 
inconsistent  witli  Brown  v.  Peopl^t  3fwl. 
Ins.  Co.  11  Cush.  aSO,  and  Thomaa  v.  Oom- 
tneroiol  Union  Aasur.  Co.  162  Mass.  2S,  37 
N.  E.  672,  and  other  similar  cases  decided 
here  and  elsewhere.  We  have  not  found  it 
necessary,  however,  to  consider  whether 
not  the  contract  in  this  case  is  an  entire 
contract,  since  we  are  of  the  opinion  that, 
even  if  it  be  entire,  tbere  has  been  no  breach 
of  the  condition.  If  the  contract  was 
tire,  then  the  house  and  barn  were  insured 
as  one  entire  risk,  and  the  same  considera. 
tions  which  lead  to  the  conclusion  that, 
where  the  house  it  the  only  building  insured. 
there  la  no  sale,  within  tbe  condition  named 
in  the  policy,  when  the  insured  retains  an 
insurable  interest  in  the  house,  leads  also  to 
the  conclusion  that,  where  the  house  and 
bom  are  insured  aa  one  entire  risk,  there 
is  no  sale  of  the  property  within  the  condi- 
tion when  the  insured  retains  an  insurable 
interest  in  either  building.  In  either  case 
there  has  not  been  an  absolute  sale  of  the 
entire  interest  in  the  whole  property,  and 
consequently  no  breach  of  the  condition. 
And  Mie  reason  the  plaintiff  cannot  recover 
for  the  destruction  of  the  barn  is  not  be- 
cause there  has  been  a  breach  of  the  eondi- 
Uon  as  to  alienation,  and  the  policy  has, 
therefore,  become  void,  but  because  he  had 
no  insurable  interest  in  the  barn  when  it 
was  burned,  and  has,  therefore,  suffered  no 
lo«s  by  its  destruction.  The  result  would 
be  the  same  wen  it  there  was  no  condition 


whatever  a»  to  alienation,  w  if  tbe  plaintiil 
had  lost  his  interest  in  some  way  not  cov- 
ered by  tbe  condition.  It  is  true  that  often 
tbe  condition  in  a  policy  covering  several 
buildings  which  is  regarded  as  an  entire  con- 
tract is  broken  when  trouble  arlsee  as  to 
one  building  alone,  or  even  a  part  of  one. 
In  TAowHM  V.  Oommorctol  Psion  Amut.  Co. 
162  Mass.  29,  37  N.  E.  672,  for  inatauoe,  it 
was  held  that  a  misdescription  aa  to  one  Of 
the  buildings  covered  by  one  entire  contract 
was  a  misdescription  of  the  property  in- 
sured, and  Uie  policy  was  held  void  as  to  Ail 
the  buildings.  Of  course,  the  description  of 
the  whole  property  covered  by  the  risk  could 
not  be  correct  so  long  aa  it  was  incorrect  ms 
to  any  particular  building;  and  the  prin- 
ciple of  this  decision  is  of  very  general  ap- 
plication in  the  law  of  insurance,  whether 
the  policy  be  avoided  for  a  breach  of  a  txm- 
dition,  or  for  fraud,  or  other  cause  applica- 
ble to  contracts  in  general.  Brovm  v.  P0O- 
pl^a  Hut.  In*.  Co.  11  Cush.  280.  On  uie 
other  hand,  in  McQueeny  v,  Phamix  Ina.  Co. 
B2  Ark.  257,  B  L.  R.  A.  744,  12  8.  W.  408. 
where  the  policy  covered  two  buildings,  ami 
contained  a  provision  that  it  should  bo  void 
if  the  premises  should  become  vacant  or  un- 
occupied, and  it  appeared  that  at  the  time 
of  the  ilre  one  of  Uie  buildings  only  was  oc- 
cupied, it  was  held  that  tbe  contract  and 
risk  were  entire,  and  therefore  the  premiBei 
could  not  be  regarded  as  unoccupied  eo  long 
as  one  of  the  buildings  was  occupied,  and 
there  was  no  reason  why  the  plaintiff  should 
not  recover  for  the  loss  of  both.  These  two 
classes  of  decisions  are  perfectly  consistent 
with  each.  The  last  case  somewhat  re- 
sembles in  principle  the  case  at  bar.  Since, 
in  this  case,  there  hns  been  no  breach  of  the 
condition  o*  tbe  policy,  the  plaintiff  may  re- 
cover the  iiJue  of  his  life  interest  at  the 
Ume  of  his  loss,  which,  by  the  agreement  of 
the  parties,  was  tl48.BO,  with  interest  from 
the  date  of  the  writ. 
Judgment  for  the  plaintiff  accordingly. 
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■Headnotes  by  Habbhill,  J. 


As  between  LndlTlduals.  there  seems  to  be  do 
doubt  bat  that  rights  maj  be  Bcgnlred  tn  sn 
irtlfldal  condition  ot  a  body  of  water  in  the 
same  way  tbat  they  can  be  acquired  In  real  proii- 
eity  Kenerally.  Th[s  may  be  by  contract,  by 
graot,  express  or  Implied,  whicb,  of  course.  In- 
«]udes  pceicrlptioD,  and  now  In  favor  of  tbe 
public.  PKWAnKU  V.  Satot  holds  that  such 
right*  msy  be  acquired  by  dedication.  The  ooly 
*0  L.  R.  A. 


Ions  to  the  state  in  trust  for  public  ese  aub- 
I      stantlally  tbe  same  as  snbmerged  lands  under 
I     navigable  waters  by  the  rules  of  the  common 
law.  and  the  state  cannot  part  witb  such  Mtle 
to  the  detriment  of  sacb  trust. 
[  a.     The  title  ot  the  state  to  snbaierKed 
lands  nnder  the  iraters  of  uvlvable' 
lake*  will  be  extended  so  ss  to  inelode  lands 
covered  by  an  artlOelal  ralslDB  ot  the  level  or 
tbe  lake.  It  such  artificial  condition  be  con- 
point  of  confllot  is  In  regard  to  the  question  of 
reciprocal  rights  wben  a  right  ot  some  Kind  baa 
a  acquired  by  prescription. 


Coatroat  rtffhta. 

If  several  persons  contract  expressly,  or  eo 
act  tbat  from  their  conduct  a  contract  will  t>e 
Imptled,  for  the  creation  of  an  artlScIa]  condi- 
tion of  a  body  of  water,  this  contract  will  t»e 
enforced  so  far  as  It  can  be  conslstentty  wicb 
the  rules  ot  law. 

Tbe  rights  ot  tbe  respective  parties  to  an  ea- 


Pbwaukek  t.  Batot. 


S.     II   K    vera*B    krtMelKllr    ntU*    tkc 
level  of  tb«   w»(era   ot  «  avvtvi&Itle 

lake  10  as  to  flood  his  own  laiida,  ths  publle 
rlshu  In  the  lake  will  be  correipandlD(lT 
teiLded   m  long  **  aucb  artlfld&i  candltlon 

^      11  s  person  flood  his  own  land  br 
ftrttflclnIlT    rnlalDv    the    level   of    the 

vratera  of  m.  navlKahlc  lake,  and  main- 
tBEu  tlut  conilttloD  foe  more  tban  tveaC; 
je^it,  ud  tha  public  ate  and  odJot  tbe  laka 
in  ancb  new  condiilon.  the  tltJe  to  aucb  landa. 
■o  lar  ■■  nectBtuTj  Co  maintain  such  condl- 
tloD,  will  veM  Id  the  atate  b;  dedlculon.  la 
n>(£  drcnuiBtaiicH  the  artlflclaj  condltloo  of 
the  lake  will  be  conaldered  Its  natunU  eondl- 
tlon,  with  all  the  incldanti  thereot. 
S.  if  K  VBblte  atreet  or  hlshirar  ezlata 
■o  that  Ita  bonadary  line  aad^  tbe 
iraten  ot  a  BaTlsable  lake  aieet.  the 

Inrged  Irrliraclon  canal  auder  a  eontraet  br 
which  one  li  to  enlBrge  an  ezlatlns  canal  be- 
loQxlne  to  the  □Cher,  and  dellrer  to  him  the 
■iDMiuiit  Of  water  dowing  In  the  old  canal,  are 
tx>  be  governed  entirely  by  the  oantract.  Con- 
■oIldBled  Canal  Oo.  i.  Meaa  Caoal  Co.  ITT  U.  8. 
2WI.  41  L.  ed.  TTT,  20  9ap.  Ct.  Bep.  028. 

Tbe  right  to  the  flow  of  wnter  In  an  artlflelal 
coarae  muat  reit  apon  lome  grant  or  arraoge- 
ment,  either  proved  or  preaumed.  from  or  with 
the  owner  of  tha  land  from  which  the  water 
la  artlQclBll;  brought,  or  «i  aome  other  legal 
origin.  Where  an  artlflelal  ajalem  of  reaer- 
Tolrs  and  canal*  tor  the  IrrlgBllon  of  two  ad- 
joining ntatea  U  proTlded,  K-hlch  ia  intended  to 
be  permBoent,  and  the  water  li  need  (or  that 
parpoae  beyond  llTlng  memory,  the  owner  of 
tb*  apper  eetate  eautiaC  cat  Off  tbe  anpply  to  the 
injDry  of  the  lower  pcoprleitor.  Eameabur  Per- 
abad  Naraln  Singh  t.  Koon]  Bebarl  Pattok.  L. 
B.  4  App.  Ca«.  121. 

Where  a  watercoarae  ia  conatructed  tbrongb 
nnother'a  property  under  a  contract  by  which 
^a  la  to  be  entitled  to  a  reaaonabla  compenaatlon 
for  Che  right,  and  li  enjoyed  far  nearly  ten 
yeara.  the  right  cannot  be  revoked  on  the  gronnd 
that  the  agreemeait  waa  not  In  writing  and  the 
eompenaation  haa  not  been  mside.  but  equity 
win  protect  tbe  enjoyment  of  the  right  npon 
payment  of  the  compOMalion.  DeTonahlre  T. 
ICglln.  14  Beav.  S30,  20  L.  J.  Ch.  N.  S.  4DS. 

Where  seTeral  peraona  contributed  Jointly  to 


riparian  rlghta  incident  to  the  land  oompoa- 

Ing  the  street  ttelong  to  the  public  In  aucb  a 
altaAtion  there  ia  no  lone  of  private  right  be- 
tween the  atreet  and  the  lake,  but  the  public 
right  la  dmtinnoaa  from  the  atreet  to  tb« 
water*  of  the  take  and  from  the  water*  a 
the  11 


0  tha  a 

(Hay  le,  1899.) 


changed  the  coorse  by  conducting  the  water  in 
a  raceway  acroaa  tbelr  iota,  each  will  be  en- 
titled to  protection  In  a  Juat  and  reaaonable 
participation  In  the  nae  of  the  water.  Towu- 
■end  V.  McDonald,  14  Barb.  460. 

And  tbe  court  of  appeaia  held  that  each  will 
be  entitled  Co  the  aama  rlghla  in  the  water  a* 
be  would  have  had  It  it  had  beoL  the  natural 
courae  of  the  atream.  Townsend  v.  McDonald, 
12  N.  Y.  SSI,  04  Am.  Dec,  506. 

The  ownera  ot  land  along  an  artlflelal  chan- 
nel which  I*  aubnltuted  for  a  natural  water- 
couraa  panlng  through  their  aeveral  parcels  of 
land  will  be  under  obligation  to  make  tha  nee- 
eesary  rep  a  Ira  on  the  aectlOD  ot  tha  structure 
wllhln  their  rcEpeclIre  premises,  unless  the  na- 
ture aud  usee  of  the  stracture  are  aucb  aa  to 
render  that  method  of  repslra  impracticable 
sad  UD  reaaonable.  Wlnsiow  v.  Fuhrman,  25 
Ohio  St.  039. 

Where  Ibe  founder  of  ■  village  procDrea  a 
right  to  take  water  tor  Its  ase  from  a  neighbor- 
ing stream,  and  the  water  ia  taken  through  tbe 
village  in  an  artlflelal  trough,  owners  of  land 
along  llB  eouraa  are  bound  to  keep  tbelr  reapec- 
tlve  peruana  of  It  in  ndi  ooDdition  of  repair 
60  L.R.  A. 


APPEAL  b;  defendauta  from  a  judgment 
of  tiiB  Circuit  Court  for  Waukesha 
County  in  favor  of  plaintiff  in  a  auit 
brought  to  enjoin  defendants  from  placing 
a  fence  along  a  atraet  in  auch  a  manner  as 
to  obstruct  accoBB  to  an  adjoining  lake,   if- 

Statemeut  by  "MmrthaU,  J.i 
Appeal   from  a  judgment  reatraining  de- 
fendaat«  from  placing  a  fence  along  tbe  ■treet 

that  tbe  usual  amount  shall  be  tranamltted  to 
the  other  proprlelars  below  and  in  Its  aauaJ 
state  of  purity.     Fleming's  Appeal,  65  Fa.  444. 

Where  leasees  of  a  mine  take  water  from  a 
stream  <Hi  the  leased  premises,  and  convey  It  to 
adjoining  landa  to  be  uaed  by  them  In  tbe  work- 
ing ot  a  mine,  their  right  to  divert  the  water 
will  ceaae  with  Ibe  eiplratlon  of  the  leaae, 
since  It  will  be  presumed  that  they  acted  un- 
der an  assumption  on  the  part  ot  lessor  and 
lesaees  Chat  the  diveralon  of  [he  water  was  aa- 
tborlced  by  the  lease.  Chamber  Colliery  Co.  v. 
HopwDod.  S5  L.  J.  Cb.  N.  8.  869,  L:  R.  82  Ch. 
Div.  S49.  H  L.  T.  N.  S.  449,  5l  J.  P.  104. 

The  protection  of  the  rigbta  of  all  the  parties 
Is  not  a  difficult  matter  where  the  artlflelal  con- 
dition can  be  regarded  aa  the  result  of  an  exe- 
cuted eoDtracC  between  tha  partlea  a*  In  the  MM 
last  cited. 

Owoera  of  a  ahare  Id  a  storage  pcAd,  who, 
with  the  acquiescence  of  the  other  owners,  coo- 
atruet  a  higher  dam  a  little  lower  down  th* 
scream,  which  submerges  tbe  old  one  and  ila- 
stroyi  the  power  famished  by  It,  and  the  pow- 
er furnished  t>y  the  new  dam  Is  thereafter  used 
hr  all  tbe  partlea  interested  in  Che  old  ooe,  can- 
not destroy  It  to  Che  injury  at  the  other  parties, 
but  Chej  muat  allow  the  other  partlea  to  detain 
Che  wnter  for  Che  nses  to  which  they  deaira  to 
put  It.     Adams  v.  Manning,  SI  Conn.  C. 

Tbe  damming  of  a  atream  so  aa  to  conatltute 
a  reaerrolr  to  r^ulaCe  the  flow  ot  water  to  milla 
down  the  stream,  and  malnCenanca  of  Che  dam 
tor  the  prescrlptlTe  period,  will,  in  favor  of 
those  having  rlghta  In  the  water,  render  the 
artlDclsJ  condllilaD  tbe  uatDral  condition,  so 
that  tbe  dam  cannot  be  uaed  to  bold  back  water 
whicb  la  needed  by  mlllowners  In  the  way  In 
which  they  have  beea  accustomed  to  u*«  It. 
Adams  V.  Manning,  48  Conn.  4IT. 

ArtifieUa  conditio*  eatablttAcit  bv  0ra»t. 

There  could  be  no  queatlon  but  that  an  *i- 
preas  grant  could  create  rights  tn  an  artificial 
condition  of  a  Cmdy  of  water.  Such  rlghta 
would  t»  governed  by  the  aame  rules  aa  govern 
ordinary  casea  of  contract.  In  addition  to  ex- 
prcsB  grants,  the  rule  Is  applied  that  If  at  the 
time  at  Che  giant  of  part  of  an  eatate  an  artlfl- 
elal condltloQ  of  ■  body  of  water  exist*  upon 
the  remainder  of  the  estate  for  the  beneflc  of  tha 
part  so  grauCed  auch  coodlClon  is  by  the  grant 
tlxed  tor  the  benefit  of  tbe  grants*,  so  that  It 
cannot  be  revoked. 

Where  the  owner  ot  land  on  a  stream  turns 
the  water  Into  an  ertiflclal  chBonel  for  tbe  pur- 
pose ot  utilising  the  w«ter  power,  and  then 
seJls  land  with  reference  to  the  new  channel. 


WucONaur  Sdpbuu  Codht. 


Hat, 


Uiw  to  otMtmet  tha  possagQ  thenfrom  to 
tlw  odloinins  waters  of  Fewnukce  Uke.  It 
Wka  claimea  bj  dafendsnta  th»t  the  land 
from  tbe  atrMt  line  back  aome  distance  into 
the  lake,  reaching  to  where  the  wat«r  came 
in  a  etat*  of  oature,  was  private  property; 
that  though  such  land  had  been  aubmerged 


right  to  reclaim  the  land  and  exclude  the 

fiublic  from  passing  over  it  to  the  line  of  tha 
ake  level  aa  It  exiat«d  in  a  itat^  of  nature. 
Plaintiff  commenced  the  action  on  the  the- 
017  that,  though  the  land  immediately  out- 
aide  of  the  street  line  originallj  was  not 
lake  bottom,  and  but  for  the  artificial  rais- 
ing of  the  lake  would  belong  to  defendants, 
Buch  artificial  condition  had  permanently  es- 
tablished a  new  level  reaching  to  the  street 
line,  M  that    what    was    formerly  private 


property  between  such  line  and  the  line  of 
the  lake  bottom  became  the  proper^  of  the 
state  the  same  as  the  lake  bed  in  its  natural 
condition.  The  cause  of  action  and  right  to 
relief  depended  on  whether  the  artificial 
raising  at  the  lake  and  the  maintenance  of 
it  for  a  long  term  of  years  extended  tbe 
public  ownerahip  of  submersed  lands,  so  as 
to  include  that  which  was  thereby,  but  was 
not  formerly,  covered  by  water.  The  isouce 
raised  by  the  pleadings  were  deeided  sub- 
stantially as  follows: 

( 1 )  Pewaukee  lake,  a  meandered,  naviga- 
ble body  of  water  about  6  miles  long  and 
averaging  about  %  of  a  mile  wide,  common- 
ly aeA  by  the  public  for  boating  and  fishing 
since  prior  to  1B73,  is  situated  within  the 
boundaries  of  plaintiff,  a  duly  incorporated 
village  under  the  laws  of  this  state. 

(3)  Main  street,  a  much  used  public  thm- 


the  purchiaen  will  fait*  the  liKhCs  of  riparian 
owners  00  It.  Dlamimd  v-  BedOlck,  88  n.  C.  Q. 
B.  891. 

Tbe  salg  of  ■  portim  oC  a  tract  Ot  land  which 
baa  been  drataed  Uitonsh  artlfldal  channels 
will  rlTt  ■  rJsht  to  the  mslntenane*  of  tbe 
drainage  cbaDoel  as  it  was  at  the  tlmi  of  the 
sale,  tor  tbe  beueflt  of  the  vendee.  Elliott  v. 
Rbett.  e  Rich.  L.  40S.  ST  Am.  Dec.  TGO. 

A  grant  at  a  mill  and  the  lud  on  which  It 
standa  will  Include  a  right  to  take  water  from 
an  srtdficlal  rarawa;  conatmcted  bj  tha  gian. 
tot  over  the  land  reUlned  br  him  for  tbe  uae 
of  tbe  mill.  Nsw-Ipawlch  W.  L.  Fsetorj  v. 
Batcbelder,  3  M.  H.  ISO.  It  Am.  Dec.  34S. 

Tbe  srant  of  land  on  the  shore  of  a  pond  for 
the  erection  of  an  Ice  boaae  with  tbe  right  to 
take  Ice  from  tbe  pond  will  include  the  right 
to  maintain  tbe  pond.  Huntington  v.  Aaher, 
»e  N.  Y.  604,  48  Am.  Rep.  aS2. 

Bj  tbe  aaie  of  a  mill  and  appurtenaaees  tba 
grantee  will  take  tbe  right  to  maintain  the 
water  In  tbe  pond  upon  other  property  of  tbe 
graatOT  to  the  same  height  that  tbe  gnnlor 
had  been  lo  the  habit  of  maintaining  it  at  the 
time  of  tbe  sale,  Lemmott  v.  Ewers.  lOS  lad. 
310,  0  N.  E.  636.  BG  Am,  Rep.  748, 

If  tbe  owner  of  land  througb  wblch  ■  ■tream 
(love  cDoatructa  an  artlfldal  channel  ao  as  to 
relieve  one  portion  of  11  from  tbe  Oow  of  the 
wsler.  apd  then  sella  tbe  portion  lo  relieved, 
the  grantee  will  be  entitled  lo  have  tbe  changed 
.ronditlon  continued  for  bla  beneDt.  Lampman 
T,  Mllka  21  N.  Y.  605 ;  Roberta  v.  Roberts,  S5 
N.  Y.  2TT, 

Where  a  property  ownn  tnras  tbe  wster  of 

the  property  to  different  pervona  the  eeotlons 
islll  be  Imprcaeed  with  tbe  condition  at  the  time 
of  tbe  division,  w  that:  the  owner  of  tbe  por- 
lloQ  on  which  tbe  pocd  la  locnted  csnnot  loBlat 
thn-t  tbe  water  Aould  be  wlthdran-n  from  It. 
Bchuler  v.  Welae,  9  Mo.  App.  B85,  Appi. 

One  wbo  acqnlrea  a  canal  which  hu  been  nth- 
■titutea  for  a  watercourae  under  flucb  circum- 
stances that  the  owner  la  bound  to  permit  the 
property  owner  to  take  a  certain  quantity  of 
water  from  the  canal  for  which  a  dam  or  bulk- 
head la  required,  mnat  maintain  such  dstn  and 
bulkhead  so  long  >a  he  uses  tbe  canal,  but  may 
tree  himself  from  all  obligation  by  abandonment 
of  the  use  of  the  canal,  Cbae  v.  BolTmiin.  100 
WH    .114,  44  L.  E.  A.  728.  75  N.  W.  94B. 

Tbe  court  refawd  to  apply  that  doctrine  In 
■  case  ot  subterranean  water,  holding  that  one 
over  whose  land  a  railroad  Is  laid  by  right  of 
eminent  domain  Is  not  prevented  trom  pumping 
60  L.  R.  A. 


tbe  water  from  an  abandoned  mine  upon  tbe 
premises  by  the  fact  thst  at  the  time  of  the  ssle 
the  presnire  of  tbe  water  ki  the  mine  rendered 

"  ' I  for  railroad   pnrpoaea 

.  Elliot.  1  Jofana.  ft  B. 

Tbe  couRs  bare  not  agreed  In  applying  tbe 
above  doctrine  to  converse  drcumstancea  so  as 
to   protect   a  grantor   in   the  oijoynient    ot  an 


Maine  court  says  that  where  tbe  owner  of  land 
flowed  by  a  mllldam  sells  the  nrill  and  dam  the 
■ale  will  Include  the  right  to  continue  Ibe  dow- 
age ;  but  If  be  sells  tbe  land  flowed  n-ilbuut 
eipreeely  lasui  ilng  the  right  to  flow  It  he  will 
kise  that  right     Preble  v.  Reed,  IT  Me.   175. 

Bo,  in  New  York  It  was  belli  that  It  one  wbc- 
has  conatructed  a  mlllpond  aella  the  land  on 
wblcfa  the  pond  Js  located  retaining  that  con. 
talnlng  the  mUl,  ha  will  lose  his  right  to  malb- 
taln  tbe  pond  unless  he  expressly  reserves  It  Id 
tbe  deed.      Burr  T.  Ullla  21  Weod.  290. 

Other  courts  have  held  that  fullure  to  re- 
serve Tlgbt  to  a  race  over  land  mortgeged  will 
not  destroy  the  right  to  use  It  tor  tbe  beneflt 
ot  a  mill  retained  by  the  mortgagor.     Young  v. 


The 


I,  31  Qra 


"iich  w 
■  n^U  will  subjec 


or  the 

tbe 


n  the 
of  the  grantee  to  tbe  burden  of  the  dam 

aod  race.      Belbert  v.  Levan.  B  Pa.  383,  49  Am. 

If  a  man,  after  dlvntlng  tbe  water  from  a 
stream  through  bis  land,  conveys  Ibe  land  on 
llie  borders  of  tbe  old  atream,  tbe  grantee  will 
iHke  nc  rlgbta  to  have  tbe  watpr  dow  In  tbe 
old  channel.  Frey  v.  Wllnan,  7  I>a.  440.  49 
Am.  Dec.  484. 


AppHco 


•  of  dooCrlne  of  Hparlai  rlpfits. 


It  an  artlfldal  condition  ot  a  watercourse  Is 
ci-enlcd  In  Its  old  cbaDoel  the  rlgbta  of  tbe  ri- 
parian owners  as  Buch  are  not  affected  by  tbe 
change,  but  If  >be  artlfldal  condition  Is  crested 
by  a  change  of  the  stream  into  an  artlfldal 
chsnnel  no  rlparlnn  rlehta  will  attadi  excepting 

Ulparlsn  rights  sttsch  to  water  which  has 
been  changed  trom  a  stream  to  a  pond  by  ■ 
dHm  under  proper  authority,  so  that  the  pond 
cannot  be  Blled  up  to  the  injury  of  tbe  riparian 

One  who.  upon  making  an  embankment  aertia 
a  vraitfroourse.  makes  an  artificial  vent  to  re- 
lieve the  upper  land  ot  the  water.  Is  bound  t» 


18». 


PEWAtrKXE  T.   8AT0T. 


ougbfare  in  the  TilUge,  ie  located  in  part 
klong-  the  east  end  of  the  lake  bo  that  its 
•nbmerged  land  reaches  the  line  of  the 
•treet  on  the  west  side  thereof. 

(3)  Upwards  ol  twenty  years  prior  to  the 
commencement  of  this  action  the  water  of 
that  part  of  the  lake  on  the  west  side  of  the 
street,  between  an  iron  stake  near  Savof's 
hotel  and  Deaso'a  hlacksmith  shop  lot,  ha> 
continuously  flowed,  naturally,  to  the  street 
line,  and  the  street  has  been  in  constant  use 
m,s  a  thoroughfare  for  public  travel  in  reach- 
ing the  lake,  by  all  persons  desiring  to  en- 
joy the  common  rights  therein. 

(4)  On  the  IQth  day  of  June,  1S96,  the 
trustees  of  the  village,  by  ordinance  duly 
passed  according  to  the  laws  of  this  state, 
established  that  portion  of  the  lake  border- 
ing on  the  street  as  aforesaid  as  a  harbor 
for  all  kinds  of  craft  used  in  navigating  the 


lake,  and  provided  for  the  regulation  of 
docks,  wharfs,  and  boat  houses  in  and  at 
such  harbor. 

.  (6)  March  30,  1S98,  defendants  construct. 
ed  a  barb-wire  fence  along  the  street  line  on 
tbe  lake  Iiont  within  the  territory  above  in- 
dicated, so  as  to  wholly  obstruct  public 
travel  from  the  street  to  the  lake  and  from 
tbe  lake  to  the  street,  which  fence  was  re- 
moved by  the  village  authorities,  but  would 
have  been  restored  and  the  public  way  per- 
manently obstructed  had  defendants  not 
been  enjoined  by  the  court  in  this  action 
from  so  doins  till  the  rights  of  the  parties 
could   be   Judicially   determined. 

(0)  llie  level  of  the  water  in  the  lake  was 
artificially  raised,  about  1638,  by  a  dam 
which  forms  the  street  within  the  points 
mentioned,  which  condition  luu  since  existed 
substantially  without  change,  by  means  o( 


keep  tbe  rent  In  npalr.  Brisbane  v.  O'Meall, 
B   Sirobb.  L.  348. 

The  riparian  owntr  of  land  Is  encltted  to  [be 
bensDt  of  tbe  reiuoval  of  abstmcHaus  from  tbe 
bead  of  the  ilream  which  bad  prevented  the 
water  from  flowloj  down  to  bis  land  by  one  who 
wished  to  aae  the  chanoel  of  the  stream  to  con- 
▼e;  water  procured  from  another  source  bd 
tbst  be  will  be  entitled  to  the  natural  flow  at 
tbe  atream  whlcli  cannot  be  diverted  by  tbe  one 
who  removed  the  obstmctlon.  Palpi  v.  Bockr 
Ford  Canal  Ji  IffIk.  Co.  88  Cal.  M,  aS  Pae.  STB. 
SI  Pac.  1102. 

But  where  by  loDg-ooDtlnnad  natural  aecre- 
CtOQ  the  bed  of  ■  rivsr.  and  consegneatly  the 
flow  of  tbe  stream,  has  become  permanently  al- 
tered, It  la  not  within  tbe  rights  of  the  riparian 
owner  to  restore  the  Bow  of  the  water  to  Its 
former  vtate  as  to  velocity  and  direction. 
Withers  V.  Puriiiase,  60  L.  T.  N.  8.  819. 

Riparian  rlgbu  do  not  attach  to  artlflclal 
ehannela  Sampson  v.  noddlnott.  1  C.  B.  N.  S. 
aPO.  26  L.  J.  C.  P.  N.  a.  US.  e  Jur.  N.  S.  243. 

Merely  acquiring  property  across  which  nitis 
an  artificial  channel  constructed  tor  hydraulic 
purposes  slves  no  risbt  to  draw  water  from 
tbe  channel.  Fox  Klver  Flour  *  Paper  Co.  t. 
Kelley,  TO  Wla  SSB.  SS  N.  W.  D4Z. 

A  ditcb  or  canal  leading  from  a  harbor  past 


1  privi 


<t  of 


tHe  1 

Oiled  wltb  wwtar  from"  the  harbor  and 
Itself  a  watercourse.  Is  subject  to  condemna- 
tion by  a  ralli^ad  tor  a  rigbt  of  way  for  Its 
tracks,  or  may  be  required  to  be  Oiled  up  bj 
the  municipality.  Ugare  v.  Chicago,  M.  ft  X. 
R.  Co.  106  III.  S4»,  46  N.  B.  SOS. 

A  lower  owner  on  a  channel  formed  tor  the 
drainage  of  a  mine  has  no  right  to  tbe  flow  of 
water  In  tbe  channel  sa  against  an  latermedl- 
•te  owoer,  so  as  to  be  untitled  to  recover  In  case 
be  diverts  the  water  frcHn  the  atream.  sines 
tbe  lower  owner  has  no  right  to  compel  upper 
owners  to  permit  the  waUir  to  flow  through  their 
lands  for  bis  beaaOC,  and  coaseqaently  be  baa 
no  right  of  action  It  tb«y  nfuae.  aithoogb  It 
may  have  eontlnned  to  flow  ^ong  sacb  ooursa 
Cor  a  period  of  sixty  ysacs.  Wood  v.  Wand.  8 
Bich,  748,  18  L.  J.Bxcb.  N.  B.  SOB,  IS  Jar.  T4S. 

A  waterconne,  tboogb  artlOelaJ,  may  bate 
bMti  originally  made  nnder  sucb  drcamstances, 
and  have  been  so  used,  as  to  give  aU  tbs  rights 
that  would  have  attached  to  a  natural  stream. 
Sutcllffs  V.  Booth,  S3  I^  J.  Q.  B.  N.  B.  U6,  9 
Jni.  M.  a.  lOST. 

As  between  tlH  respeetlvs  users  of  an  artlfl- 
clal stream  rights  may  t>e  acquired  by  lapse  of 
time,  although  none  can  be  acquired  to  compel 
SO  L.  R.  A. 


tbe  continuance  of  tbe  atmm.     Arkwrlgbt  v. 
Gell,  E  Hces.  ft  W.  203,  S  Horn  *  B.  IT. 

Riparian  rlghta  Ideutlcal  with  those  attach- 
ing to  oatural  oCreama  may  be  acquired  by  pre- 
scription in  artlOclal  watercoorsea  of  a  par- 
maneat  nature.  Blackharae  t.  Boioers,  Ir.  L. 
R.  6  Eq.  I. 

Where  no  ons  can  tell  when  tbs  artlfldal 
part,  If  any,  of  Che  wati 
there  has  been  a  flow  of  t] 
Immemorial,  the  « 
a  natural  atream  thronghoat  Boberta  *. 
Rlcbardat  44  L.  T.  N.  8.  3T1,  BO  L.  J.  Ch.  N.  8. 
20T. 

One  who  pardtases  the  right  to  osa  water 
for  his  mill,  which  bas  been  taken  oat  of  a  nat- 
ural atream  and  formed  Into  an  artlQclal  one, 
will  acquire  riparian  rights  which  will  give 
lilm  a  light  of  aotlon  against  oat  who  aCten^ita 
to  divert  the  water  higher  up  the  stream. 
Halker  v.  Porltt,  I^  R.  8  Bach.  lOT,  42  L.  J. 
Bxcb.  N.  B.  as,  21  Week.  Beg.  414. 

The  diversion  of  a  stream  of  water  through 
an  artlDoisJ  chaoosl  for  the  supply  of  power  to 
a  mill  may  render  the  mill  owner  a  rliiarlan 
proprietor  so  as  to  give  him  a  right  of  action 
for  tbe  dlTcndon  of  Che  stream  by  the  upper 
owner.  Nnttall  v.  Bracewell,  L,  R.  2  Bxeb.  1, 
;i6  L.  J.  Eich.  N.  B.  1,  12  Jar.  N.  B.  989,  IB 
L.  T.  N.  B.  BIS,  4  HorlsL  &  C.  T14. 

Presarlpffva  r^ltts. 

The  right  to  flow  land  oiay  be  acquired  by 
prescription.  Johnson  t.  Booraan,  6S  Wis. 
268.  22  N.  W.  D14. 

But  a  right  to  flow  watra  baiA  tm  an  nppat 
mill  right  cannot  b«  acquired  by  use  for  less 
than  the  period  required  to  gain  rlghta  by  pre. 
scrlptloo,  although  the  upper  one  Is  not  In  use 
at  the  time  the  dam  la  areeted.  Slug  v.  Tlfl- 
any.  9  Conn.  163- 

Bo,  a  municipal  eorpoiAtloo  will  not,  aa 
agalnat  the  rights  el  riparian  owner*  whose 
lands  were  flooded  under  the  mtlldam  act,  ob- 
tain a  rl^t  to  continue  tbs  flooding  after  the 
mill  Is  abandooed,  by  expoidlng  money  In  Im- 
proving streets  with  reference  to  the  new  level 
of  the  pond,  and  In  Improving  tbe  dam.  Al- 
bert Lea  V.  Davles  (Ulno.)  82  N.  W.  1104. 

The  rl^t  to  maintain  an  artlfldal  water- 
course  may  be  acquired  by  prescription.  Bee- 
BtOD  V.  Weate,  B  BI.  *  Bl.  986,  2S  L.  J.  a  B.  N. 
8.  IIB,  2  Jar.  N.  B.  540 :  Dr«w«tt  v.  Bbeard,  T 
Car.  A  P.  4SS :  Cole  T.  Bradburr.  86  Me.  SSO, 
29  Atl.  I09T. 

A  right  to  an  artlfldal  channel  In  which  tbs 
water  from  springs  la  diverted  from  their  net- 


WiscoMBUi  Bdfbbuk  CorRT. 


which  the  diHputed  atrip  o(  Und  aJong  the 
luke  front,  bounded  on  Uio  eaat  ty  the  vest 
line  of  tlie  street,  which  mu  formerly  dry 
Ikod,  haa  Eince  been  covered  by  wBter. 

[7}  The  trustees  of  tJie  tIIIb^s  authorized 
th«  oommeocement  of  this  action. 

From  the  a-foresaid  fa«t«  the  court  found 
that  the  public  rights  in  the  lake  between 
the  points  mentioned  reached  the  boundary 
of  the  street,  no  private  zone  eeparating  tbe 
two,  and  that  plaintiff  wna  entitled  to  a  per- 
manent injunction  restraining  the  defend- 
ant from  interfering  with  the  public  travel 
to  and  from  the  lake  or  Uie  navigation  of  the 
lake  within  such  territory.  Judgment  was 
entered  accordingly  from  whidi  Su»  appeal 


Ur.  T.  W.  Halckt,  for  appellants: 

The  user  of  the  water  by  the  public, 

long  as  tlie  land  under  it  is  not  fined  in,  < 


otherwise  cut  off  from  the  nt^D  watw,  is 
not  adverse.  Consequently  the  public  can 
acquire  no  right  in  this  respect  by  prescrip- 

Botton  T.  Leoraui,  17  Eow.  420,  15  I>.  ed. 
118;  Duidrieh  v.  Sorthtoeatem  Union  R.  Co. 
42  Wis.  24S,  24  Am.  Rep.  399;  Willoui  River 
Club  T.  Wade,  100  Wis.  SB,  42  L.  B.  A.  305, 
76  N.  W.  273. 

The  question  is  simply  whether  the  Pe- 
waukee  village  corporation  can  take  away 
from  uB,  without  due  croceaa  of  law  or  any 
process  of  law,  the  right  to  reclaim  and  use 
our  property  acquired  real  estate  because  we 
have  chosen  to  ^rmit  its  submergement  np 
to  the  present  time. 

The  public  use  is  not  adverse  to  the  title 
or  possession  of  the  owner,  and  being  per' 
mitted  by  law,  and  not  actionable,  it  will 
not  ripen  into  title  by  lapse  of  time. 

fiajfan  Ufg.  Co.  v.  Burgin,  114  Mass.  340; 


nral  conraa  ros7  ba  acquired  b7  preacrlptlon. 
French  Hock  Comra.  i.  Hugo,  U  H.  10  App. 
Cas.  330. 

The  right  to  conduct  tbe  water  from  a  mill 
OirouKh  ui  artltli^la]  channel  located  on  the 
land  of  another  lua;  be  acquired  bj  prescrip- 
tion. PrcKMt  V.  White,  21  Pick.  341.  32  Am. 
Dec  266. 

But  unleaa  a  mill  owner  baa  acquired  a  right 
In  an  nrtlBclaJ  onttat  from  hit  mlllpond  which 
nun  over  a  hlghwa7,  bj  prescrlptlaa  or  con- 
tract, he  cannot  complain  If  It  la  cloaed  bj  the 
proper  authurltlea  In  tbe  exercise  of  proper  and 
■ultAblg  means  of  repairing  the  highway. 
Dkd  t.  Weaiaeld.  124  Moaa.  461. 

The  owner  of  one  end  of  a  dam  mar  acquire 
a  preecrlpClve  right  In  the  contlnuHl  mainte- 
nance Ot  the  other  end.  Warren  v.  Weatbmok 
Ufg.   Co.  SS  H«.   E8,  SB  L.   B.  A.  B88,  S3  Atl. 


riparian  proprietor,  and  tbe  extent  of  tbe  right 
la  to  be  determined  by  the  extant  of  tha  appro- 
priation during  the  period  BetettTj  to  eatabllah 
a  preaumptlou  of  right.  Mitchell  v.  Parka,  26 
Ind.  3S8. 

A  municipal  oorporatloD  mar  acquire  b7  pre- 
scription the  right  to  open  locks  In  times  o( 
anticipated  Doods  for  tbe  protection  of  Its  lands 
against  orerflow.  Blmpoon  v.  Qodmancheater 
[1897]  A.  C.  606.  TT  L.  T.  N.  S.  40a,  SS  L.  J. 
Ch.  N.  a.  770.  Affirming  [1896]  1  Ch.  214,  65 
L.  J.  Ch.  N.  8.  1B4.  78  I..  T.  N.  S.  423. 

The  queatloD  bow  far  a  preacrlptlve  right 
to  tbe  use  at  water  fiowlng  In  an  artlQdal 
diannel  ma;  be  acquired  Is  so  close  to  that  of 
the  reciprocal  easement  In  an  artlDclal  course 
maintained  b;  aootber  that  some  care  Is  re- 
quired to  dlstlngulab  tbe  two  guestlons.  Yet 
tbe  distinction  la  plain.  If  an  adverse  use  Is 
BCtuall7  made  of  the  water  there  would  seem 
to  be  DO  doubt  but  that  time  would  perfect  tbe 
right.  But  that  Is  quite  different  from  mere- 
ly acquiescing  In  tbe  Dow  through  an  artlllelal 
cfaonnel  DMlbtalned  for  onottier's  benefit. 

A  preacrlpllTe  right  may  be  acquired  to  water 
flowing  through  an  artlQclal  aqueduct  upon  the 
land  of  anotber.  Watfclns  v.  Feck,  IS  N.  H. 
360.  40  Am.  Dee.  1S6. 

Enjoy  DUD  t  tor  the  prescriptive  period  ot 
water  from  an  artlflclal  chanoei  cot  for  the 
beneflt  of  aeveral  property  owners. to  carry  tbe 
water  at  ■  natural  stream  will  give  a  right  to 
Its  continued  Dow.     Powell  v.  Butler.  Ir.  Rep.  S 


C.  L.  ao9. 

Tbe  right  t 


the  I 


t  water  In  an  artificial 


channel  may  be  acqnlred  by  prescription.  Bat 
It  Is  Intlnuited  that  no  correlative  right  ta  ac- 
quired ao  that  one  beoeflted  by  the  diachaige 
of  tbe  water  through  that  atteam  can  IdbIsI  an 
lis  contlDuance.  Norton  t.  Volentiae,  14  Tt 
248.  3S  Am.  Dec.  220. 

It  la  held,  however,  t&at  to  acquire  a  right 
to  the  flow  of  the  water  there  must  have  been 
an  Intention  that  tbe  artificial  channel  ahoitld 
be  permanent. 

The  right  to  the  flow  of  water  along  an  artlfl- 
clnl  channel  could  not  be  acquired  under  the 
Eas-liab  act  ot  2  A  3  Wm  IV.  by  prescriptlMi 
unlesa  the  circumataucei  under  whiiA  It  was 
made  show  that  It  was  Intended  to  t>e  o(  a 
permanent  character.  Qaved  *.  Hartyn,  IS  C 
B.  N.  S.  732.  34  L.  J.  C.  P.  N.  B.  8D3.  11  Jar. 
N.  8.  1017,  18  L.  T.  N.  8.  74. 

f<o,  rights  may  be  acqnlred  by  prescription  hi 
an  artificial  watercourse  which  from  Its  natnta 
may  be  considered  as  permanent,  bat  not  hi 
one  which  must  be  conaldared  as  merely  ten- 
porary,  as  In  the  drainage  of  a  mine.     Ibid. 

Tbe  right  to  artificial  waterconrses  as  agalDSl 
the  party  creating  them  must  depend  upon  the 
character  of  the  watercourse,  whether  It  be  al 
a  permanent  or  temporary  nature, — and  upon ' 
tbe  circumstances  under  which  It  wss  rrvated. 
The  enjoyment  for  twenty  years  of  a  stream  di- 
verted or  penned  up  by  permaDent  embank' 
menta  clearly  stands  upon  a  different  footlag 
(rom  tbe  enjoyment  of  a  flow  ot  water  orlglaat- 
Ing  In  tbe  mode  irf  occupation  or  alteration  el 
anotber  person's  property,  and  presumably  of 
s  temporary  character  and  liable  to  rarlallon. 
The  owner  of  a  colliery,  who  hat  tor  twenty 
years  drained  the  mine  over  the  land  of  anoth' 
er,  cannot  be  required  to  continue  to  permit 
the  water  to  flow  over  It  for  the  benefit  of  the 
loner  estate.  Wood  v.  Waud.  B  Eich.  74B,  IS 
L.  J.   Eich.  N.  S.  BOS.  13  Jur.  472. 

Where  an  artificial  vatercoune  Is  constmcted 
to  drain  a  mine  persons  using  the  water  moat 
tw  charged  with  notice  ot  its  temporary  diar- 
acter,  so  that  they  can  acquire  no  right  to  Its 
continuance  by  the  mere  lapse  of  time.  Tbe 
lower  owner  has  only  the  right  to  use  each  a 
stream  for  any  purpose  to  which  It  Is  appllcahla 
so  long  US  It  la  continued  thereby.  The  right 
CO  the  flow  being  based  on  a  presamptlon  of  a 
grant,  there  is  nothing  to  anpport  tbe  presump- 
tion In  such  a  case  ttecanae  the  mine  owner  will 
not  be  presumed  to  have  Intended  to  gi«nt  a 
right  wblch  will  Interfere  with  his  use  of  the 
mining  property.  Arkwrlght  T.  0«U,  0  Ueea  t 
W.  203,  2  Horn  A  H.  17. 

Where  there  1>  nothlog  to  Indicate  that  tki 


.Google 


Pbwadkib  t.  Satox. 


bii 


Pott  T.  Pearsall,  22  Wend.  426;  4  Leod.Cas. 
Am.  law  ot  Real  Prop,  74;  Slater  v,  CFunn, 
170  Maaa.  509,  41  L.  R.  A.  268,  49  N.  E. 
1017. 

The  contention  tbat  because  plaintiff 
adopted  an  ordinance  some  time  ago,  declar- 
ing  tliB  end  o(  the  lake  to  be  a  harbor,  and 
establishing  dock  limits  at  low-water  mark, 
the  village  had  thereby  acquired  the  right 
to  use  the  area  between  low-water  mark  and 
tfa«  street  line,  on  defendant's  property,  for 
ita  own  purposes,  ia  a  preposterous  one 
upon  its  face. 

Uadison  v.  Mayert,  97  Wis.  399,  40  li. 
R.  A.  636   et  Beq.,  noles,  73  N.  W.  43. 

Mettrt.  'B.jmn.   A    Merton,  for  respond- 

A  riparian  owner  on  navigable  water  maj 
construct  in  front  of  his  land,  in  shoal  wa- 
ter, proper  wharves,  piers,  and  booms  in 
aid  of  navigation,  at  his  peril  of  obstructing 


it,  far  enough  to  reach  actual  navigable  wa- 
ter. This  is  a  private  right,  however,  rest- 
ing, in  the  absence  of  prohibition,  upou  title 
of  the  soil  under  the  water. 

Prince  V.  Wuoon<in  State  Land  d  Improo. 
Co.  93  Wis.  547,  33  L.  E.  A.  645,  67  N.  W. 
018. 

The  fact  that  the  east  end  of  Pewaukee 
lake  is  submerged  land  created  bj  artiflcial 
means  does  not  change  the  rule. 

Mendota  Clvb  v.  Anderson,  101  Wis.  479, 
78  N.  W.  186;  WJUeler  v.  Wilkinaon,  22 
Wis.  678;  Volk  v.  Etdred.  23  Wis.  410; 
Weatherby  v.  UeikUjohn,  56  Wis.  73,  13  N. 
W.  697 ;  Smith  v.  Younians,  96  Wis.  103,  37 
L.  R.  A.  235,  7  N.  W.  1116. 

While  the  title  of  a  riparian  owner  on 
navigable  or  public  waters  extends  to  ordi- 
nary low-water  mark,  jet  it  is  unques- 
tionably true  that  his  title  is  not  absolute 
except  to  ordinary  high-water  mark. 


irtiacLa]   cbin- 

Df   Laud  aloDs 

o  right  to  bare  tbe 


diversion  of  the  water  li 

nel  Is  to  be  permaneat, 

tlie  old  cbannsi  will  acguli 

diversioit  continued.     Bo  held  where 

was  dlverlsd  (or  the  purpoae  of  a  mill  race,  but 

the  water  wsa  restored  to  tlie  aocleat  channel 

wtimever  ncceaaar;  or  CdDvenleDt  (or  the  pui^ 

posee  o(  the  mUl.     Peter  v.  Osawell,  as  Ohio 

St.  BIS. 

But  It  waa  held  tbat  the  ase  (or  ■  period  of 
twentj  fears  of  water  tnnwd  loto  as.  artlll- 
elal  cbanael  (or  the  purpose  of  dralDlog  ■  mine 
will  slve  a  rlsbt  of  adverse  use  which  will  pre- 
vent the  mlna  owner  (mm  atterwarda  toultng 
tbe  water  so  as  to  render  It  unat  lor  use. 
kfagor  V.  Cbsdwick,  11  Ad.  A  El.  BTl.  8  Ferr; 
*  D.  367.  4  Jur.  482.  This  case,  bowdver,  wu 
limited  to  tbe  facts  (ouod  in  It  la  Wood  v. 
Waod.  a  Ezch.  748,  IB  L.  J.  Bxch.  N.  B.  BOS,  18 
Jur.  472. 

The  tact  that  a  atroBin  of  water  as  turned 
aloiiK  an  artiaclal  course  Is  used  br  parties  who 
take  poeseselon  ot  a  mloe  under  a  custom  bj 
which  IbcT  can  work  It  advenelr  to  the  rlKbts 
of  tbe  true  owner  bj  paying  bim  a  rojalt;  will 
not  prevent  the  presumption  of  a  grant  In  favor 
of  tbe  owner  when  he  again  become*  possessed 
of  the  land  tbrougb  which  It  runa  Irvlme;  v. 
Btocker,  85  L.  J.  Ch.  N.  S.  467,  L.  B.  1  Ch.  398. 

Dams  mar  be  so  locK  eimtlnued  upon  a 
stream  that  tbe  natural  flow  Is  no  longer  the 
rightful  one.  Warren  v.  Weatbrook  Ufg.  Co. 
88  Me.  B8,  85  L.  B.  A.  888,  S3  Atl.  865. 

So,  the  right  to  divert  or  cbenge  tbe  channel 
of  a  stream  may  tw  acQQlred  b;  prescription. 

Where  a  channel  Is  cut  to  straighten  a  water- 
course, end  tbe  water  flows  la  tbe  new  cbauual 
for  a  number  of  rears,  a  railroad  companj  In 
oonvtructlng  Its  road  tbrougb  the  property  Is 
bound  to  treat  tbe  new  channel  as  the  water- 
course, and  cannot  obstru(A  It  to  the  Injury 
of  adjoining  owners.  Missouri  P.  B.  Co.  v. 
Keys,  56  Kan.  205,  40  Pac  276. 

Bat  twenty  years'  sdvene  possession  of  a 
diverted  watercourse  Is  Indispensably  neces- 
sary to  defeat  the  proprietor  of  tbe  andent 
channel,  aod  to  repel  bis  reetamatlon  of  hli 
right.    Campbell  v.  Smith,  8  N.  J.  L.  140,  14 


Bao<procal  ripAta. 

In  tbe  absence  of  pecnllar 
fldent  to  constitute  an  estoppel  upon  tbe  owner 
ot  the  prescriptive  right,  or  to  give  the  adverse 
'  party  himself  an  adverse  right,  tbe  better  opin- 
ion Is  tbat  tbs  mere  acqnlaltlon  of  a  preserlp- 
SOIhE.  A. 


tlve  right  to  an  artlBcIel  condltloo  of  water 
will  Impose  no  obligation  to  melotaln  each  con- 
dition. Tbe  resiun  for  this  Is  tbat  adverse  Dse 
Is  necessary  to  eetabllab  prescrlpIlTe  rigbta 

Tbe  upper  proprietor  upon  a  stream  cannot 
acquire  a  right  to  hold  back  the  water  by  the 
tact  tbat  tbe  lower  proprietor  bss  conBtructed 
a  reservoir  on  bis  own  land  to  regulate  the  flow 
of  tbe  water  so  that  lees  Is  required  than  would 
be  required  by  tbe  natural  Sow.  But  In  case 
tbe  lower  owner  desires  to  abandon  tbe  reser- 
voir be  may  Ids  let  on  tbe  natural  Dow  at  tbs 
stream  uninterrupted  by  tbe  acts  of  tbe  upper 
proprietor,  unless  tbe  right  to  hold  back  tbe 
water  hsa  been  acquired  by  adverse  ase  for  tbe 
statutory  period.  Baddlngton  v.  Bradley,  ID 
Conn.  218,  28  Am.  Dec.  388. 

Ibfl  flklstence  trf  a  sluice  or  space,  Itft  by 
owners  o(  flats  In  Qlllug  In  the  land,  tbrougb 
which  the  tide  Is  permitted  to  ebb  and  flow  tor 
the  period  prewirlbed  by  tbe  statute  for  the  ac- 
quisition ot  title  to  real  esiste,  will  not  give  tbe 
inland  ownera  a  right  to  the  flow  of  the  water 
BD  as  to  prevent  the  shore  owners  from  fllUng 
the  mouth  of  the  sluice  so  as  to  exclude  tbe 
vrater  from  flowing  Into  It-  This  Is  put  upon 
the  ground  tbat  the  channel  waa  not  a  water- 
course to  wblcb  riparian  rights  would  attacb, 
and  that  there  had  been  no  adverse  nser  which 
would  give  a  title  by  adverse  possession. 
Cbsmberlaln  v.  Hemingway,  S3  Conn.  1,  22  L. 
K,  A.  45,  27  Atl.  23B. 

Conversely,  mere  permissive  use  Is  not  suffl- 

In  order  to  ripen  loto  a  prescriptive  right 
tbe  user  of  the  artiflcial  cbsnnel  most  have  been 
under  a  claim  of  rigbt,  and  not  by  the  mere 
permlstfon  ot  tbe  owner  of  tbe  servleot  eatata 
Malcolm  v.  Hunter,  6  Ont.  Bep.  102 ;  Brady  v. 
Sadler,  16  Ont.  Bep.  49, 

Where  water  Is  carried  through  an  artiflcial 
channel  for  drainage  purposes,  which  Is  tapped 
by  an  adjoining  owner  (or  the  purpose  of  sup- 
plying a  tank  with  water,  tbe  drain  being  mere- 
ly an  arUflctal  one,  and  not  essentially  ot  a 
permanent  character,  the  enjoyment  thereof  tor 
tbe  procurement  of  the  supply  for  tbe  tank 
must  tM  regarded,  not  as  ot  right,  but  as  per- 
missive merMy,  snd  tbe  channel  may  be 
Chsnged  at  the  pleasure  ot  the  one  who  cod- 
structed  It.  Banna  v.  Pollock  (1SB8)  2  Irlsb 
Bep.   532. 

The  flow  ot  water  trom  a  drain  made  for  the 
purpose  ot  agriculture  (or  a  period  ot  twenty 
years  does  not  give  a  right  to  the  lower  pro- 
prietor to  Its  continued  fiow  so  as  to  prevent  the 
alteration  ot  tbe  drain  (or  the  Improvement  ot 
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Carpenter  v,  Hennepin  County  Comr*.  60 
Minn.  613.  68  N.  W.  295;  Fulmer  ».  WiJ- 
JioiM,  122  Pa.  191,  1  L.  R.  A.  e03,  16  At). 
728;  Wilkin*  v.  yicolai,  99  Wia.  17B,  74  N. 
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Open,  uotoiioui,  uid  continued  use,  with- 
out objection,  for  more  than  twenty  years 
unexplained,  eBtablishes  the  fact  of  adverse 
right  from  the  beginning.  Mid  a  perfect  right 
by  prescription. 

Canaody  v.  JfuIroon«y,  87  Wii.  652,  58  N. 
W.  1109;  Wilkina  v.  Viooloi,  99  Wi*.  178, 
74  N.  W.   103. 

Haralum,  J.,  delivered  the  (pinion  of  the 

It  i»  the  settled  law  tbat  submerged  lands 


of  lakei  within  Hie  boundaries  of  the  state 
belong  to  the  state  in  tnut  for  pnbtic  nse, 
substantially  the  same  as  submerged  lands 
under  navigable  waters  at  common  law. 
Upon  tbe  adniission  of  the  state  into  the  Un- 
ion tlie  title  to  such  landSj  by  operatiOB  of 
law,  veeted  in  it  in  trust  to  preserve  to  He 
people  of  the  state  forever  the  common 
rights  of  flehing  and  navigation  and  end 
other  rights  as  are  incident  to  public  waters 
at  common  taw,  which  trusteeship  is  inviola- 
ble, the  state  Ixing  powerless  to  change 
the  situation  by  in  any  way  abdicating  its 
trust.  J'riewe  v.  Wi&eontin  State  Land  A 
/m/n-av.  Co.  93  Wis.  634,  33  L.  R.  A.  646,  «7 
N.  W.  916;  WiIlou>  Atror  CIuA  v.  Wade,  100 
Wis.  88,  42  L.  R.  A.  305,  76  N.  W.  273;  /Hi- 
^wi*  0.  R.  Co.  V.  /Kinoit,  146  U.  8.  387-462, 
36  L.  ed.  1018-1042,  13  Sup.  Gt  R^.  110; 
a\ively  V.  Botelby,  162  U.  B.  1,  3S  L.  ed.  331. 
14  Sup.  Ct  Rep.  548;  RewH  v.  People,  177 
111.  408,  43  L.  R.  A.  790,  62  K.  E.  1052. 


the  upper  estate.  Tbli  U  put  upon  Ebe  Kioond 
thBt  tba  cbancter  at  Che  wslereourse  l>  tempo- 
rary mcrelr,  depeniling  upon  the  mode  wbteh 
the  upper  owner  had  saloptBd  for  draining  his 
land.  Also  that  the  user  hj  the  lower  owner 
had  not  been  adverse.  Qraatrex  v.  Hsfward, 
8  Eich.  291. 

The  owner  of  a  mill  on  s  stream  witl  acquire 
no  prescriptive  rleht  to  hsre  the  water  flow  to 
his  dam  frTHu  tbs  iiaw  loLr  of  an  upper  mill 
owner  by  natas  for  the  preserlptlvs  period  the 
water  which  leaks  through  the  dam.  and  that 
which  Is  pas*«l  by  the  ruaalng  of  the  upper 
mill.  VUet  v.  Sherwood,  SB  Wla  329.  The 
court  says  that  the  els  1m  that.  If  a  person 
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u  tor  his  oi 
:  and  UM  maintains  It  for  the  pi 
eriod.  he  Is  bound  to  malDtaln 
.  the  benefit  of  lower  property  on 
.  bs  sustained.      The  upper  owner  m 


abandon  the  reservoir  should  it  becocne 

for  him  to  maintain  It,  or  shonld  It  eesse  to  be 

beneddal  to  him. 

Where  s  railroad  compBoy  conducts  water 
wtilcb  has  been  dlrerted  from  its  natural 
i-ourse  by  the  oonatrucllou  of  Its  roadbed  along 
Its  right  at  way  In  en  artlfldal  channel,  an  ad- 
joining owner  can  scqalre  lu  prescriptive  right 
lo  the  uae  ot  the  water  from  such  cbannel  while 
the  coiDpany  Itself  [s  msAIng  no  use  of  It,  since, 
Cbe  chsnnel  being  for  the  benellt  ot  the  eoicpany 
on  Its  awn  land,  no  enJoytDcnt  of  the  water 
from  It  can  create  a  prescrlpCWe  tight  Id  ad- 
joining owners.  PsJIes.  Ch.  B.,  saye  It  le  set- 
tled law  that  Cbe  rights  to  tbe  water  flowing 
lu  an  artlBclal  watercoarae  counnieted  by  a 
particular  person  upon  bis  own  land  and  for 
his  own  benefit  ore  not  regulated  by  the  law 
appHcabte  to  natural  walereooraea.  but  are  to 
be  ascertaineil  by  a  view  of  the  purposes  for 
which  the  original  stmctnr*  waa  built.  UC' 
ISvoy  V.  Great  Northern  S.  Oa.  (1900)  2  Irlsb 
Rep.  S26. 

Slated  In  Its  simple  form.  It  woald  seem  that 
tbe  question  of  reciprocal  rights  could  present 
DO  difficulty.  For  example,  probably  no  one 
would  contend  that  the  scqulsltloo  of  a  pre- 

onto  adjoining  property  would  Impose  tbe  duty 
of  forever  maintaining  the  eaves  tor  the  benefit 
of  sudi  adJolDlDg  property.  It  Is  easy  to  lose 
sight  of  this  prlDdple,  tunntm,  aa  tbe  cases 
become  complicated,  and  some  courts  have  gone 
to  the  extent  of  what  would  amouDt  to  com- 
pelling the  maintenance  ot  the  eaves  when  tbe 
adjoining  owner  bod  Dot  by  adverse  use  ac- 
50  L.  R.  A. 


qulnid  a  right  tberetD.  and  there  had  not  beea 
anything  sufficient  to  estop  tbe  (wvea  owna 
from  removing  tbem.  Hie  weight  of  the  rea- 
soning Is,  however.  In  favor- oC  tbe  right  to  le- 
move  tbe  eavea. 

In  Usson  v.  Shrewsbury  A  B.  R.  Co.  L..  B.  S 
Q.  B.  078,  *0  li.  J.  q.  B.  N.  8.  298,  25  L.  T.  S. 
S.  239.  20  Week.  Be]).  14,  where  water  was  di- 
verted from  a  stream  for  use  Id  a  canal,  and. 
after  the  channel  at  the  stream  had  tteen  dimin- 
ished by  tbe  loug  coDtlnued  dlverston  It  was 
restored,  and  not  being  contained  by  the  dlmln. 
Ished  cbsnnel.  It  overfiowed  tbe  banks  to  the 
Injury  of  the  riparian  oimer.  0>ckbnm.  Ch.  J., 
was  of  opinion  that  the  owner  of  tbe  aervient 
tenement  could  acquire  by  tbe  mere  exialsice 
at  the  easement  do  right  as  against  the  owner 

the  diversion,  so  that  tbere  was  no  liability  tor 
tbe  Injury.  He  says,  betog  Id  Its  very  nature 
a  right  created  for  tbe  benefit  of  tbe  dominant 
owner  Its  eierdse  by  blm  cannot  operate  t« 
create  a  new  rfehl  for  the  benefit  of  the  servient 
owner.  I.Ike  any  ntber  right.  Its  exercise  may 
be  dlscontinned  If  It  becomes  ooemus  or  ceasts 
to  be  beneficial  to  the  party  entitled.  Tbe  tact 
that  tbe  exercise  of  the  easement  is  of  advan- 
tago  to  the  owner  of  the  servient  estate  will 
give  him  no  right  to  Insist  on  the  eierdse  ot 
the  easement  od  tbe  part  of  tbe  dominant  <nm- 
er.  An  easement  eilsts  for  the  bencflt  et  the 
domiaant  eeCste  alone,  and  tbe  servient  owner 
acquires  do  rigbt  to  Insist  on  Its  eoDtlnnaneC; 
or  to  ask  for  damages  on  Its  abandon  meat. 

To  make  tbe  doctrine  of  prescription  appU- 
eable  there  must  be  an  adverse  possession  or 
assertion  of  right  so  as  to  expose  the  party  ts 
an  action  unless  be  had  a  grant,  for  It  Is  tbe 
fact  of  bis  being  exposed  to  sn  action  and  tbe 
neglect  of  tbe  opposite  party  to  bring  suit,  tbat 
la  seised  upon  as  Che  groond  for  presamlog  • 
grant  lu  favor  of  long  possession  and  enjoy- 
ment, upon  the  Idea  that  this  adverse  state  ot 
things  would  not  have  been  submicted  to  It 
tbere  bad  not  been  a  grant.  Where  one  erects 
a  dam  on  his  own  land,  and  another,  who  owns 
land  below.  Incidentally  derives  a  benefit  by 
sTBllIng  himself  of  the  protection  whicb  tbe 
dam  enables  Mm  to  give  his  land,  this  r  ssiiii 
tlal  for  preaumlDg  a  grant  has  no  existence. 
Felton  V.  Blmpssn.  S8  N.  C.  (11  Irtf.  Ul  84. 

Where  the  owner  ot  a  spring  supplied  by  per- 
colatlon  only,  and  having  no  natural  ontlet. 
constructs  an  arCIDclal  channel  over  adjotnlaf 
vacant  property  to  his  residence,  the  fact  that 
a  subsequent  occupant  of  aa«h  vacant  property 
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The  title  of  the  atftte  to  Bnbcnerg«d  Undi, 
&iid  tlie  inviolabili^  ol  the  state's  trustM  re- 
Ifttion  thereto,  u  ladicat«d,  U  not  qQMtionad 
by  appelUiite,  but  it  u  oootended,  as  regards 
the  lake  in  quesUos,  th&t  the  state's  title  is 
liiolted  to  luids  that  were  covered  bj  water 
before  the  Iske  level  was  artiflciallj  raised; 
that  though  the  artificial  water  line  now 
re«chet  the  street,  there  ia  a  strip  of  sub- 
merged  land  between  that  and  tiie  Wmdarj- 
of  the  former  lake  lerel,  conceded  to  belong 
to  defendants  if  their  tjieory  of  the  law  ia 
correct,  to  which  the  state  has  no  title  and 
which  Uiey  have  a  right  to  reclaim  from  its 
artificial  condition  and  to  exclude  the  public 
therefrom.  So  the  primaTj  question  upon 
which  the  appea.1  really  turns  ia,  Has  the 
maintenance  of  the  artificial  level  of  the  lake 
for  DDwards  of  twenty  yeara  given  to  the 
new   level,   as   TC$:aTde   title    to   submerged 

la  pannitted  to  enjo;  tlis  watar  AowIdk  througb 
the  nrtiflclBl  chajini-l  for  flCIeen  jears  (Ims  lilin 
no  rlgbt  to  its  continued  enjoyment  so  as  to 
prevent  the  owner  of  tba  sjirlDX  from  >tap- 
p[Dg  tbe  flow.  This  li  put  upon  the  gnmDd  that 
i(  Tbe  owner  of  the  sprinc  would  have  bad  no 
rlRbt  to  complain  ol  the  act  of  the  Intermedials 
owner  In  lapping  tbe  diannel  the  latter  would 
gain  no  prescriptive  rlf^t  to  the  use  at  the 
water.  Bsnson  v.  HeCue,  42  Cal.  SOS,  10  Am. 
Rep.  299 

Blebti  and  IlablHtles  in  respect  to  artlBcIsl 
•treanis  wlien  flrst  flowing  on  the  surface  are 
esitlrel7  distinct  from  rlgbts  and  Ilsbtiltlea  In 
respect  to  natural  etnams  so  flowing.  Unin- 
terrupted user  of  tbe  land  of  a  nedgbbor  for  the 
prescriptive  period  tor  receiving  such  water  Is 
ertdenee  of  the  fact  that  the  land  trDm  which 
tlie  water  is  sent  has  became  the  paramount 
estate.  But  socb  user  of  tbe  right  of  sending 
down  the  water  Is  ot  Itself  alone  no  evidence 
that  the  land  ftmu  whlcb  the  water  Is  sent  has 
become  subject  to  the  servltiide  of  being  bound 
to  send  the  water  otx  to  the  land  of  the  neigh- 
bor beiow.  A  right  of  dlspoaal  Is  no  evidence 
tbat  the  partr  exercising  It  Is  bound  to  send 
on  the  water  to  his  neighbor's  land.  Tbere 
mar,  however,  be  additional  circumstances  by 
which  that  presumption  might  be  raised  or  tbe 
right  proved.  Gaved  v.  Martyn,  19  C.  B.  N.  S. 
7S2,  S4  L.  J.  C.  P.  N.  S.  3C3,  11  Jur.  N.  8.  1017, 
18  L.  T.  N.  8.  74. 

Where  tbe  Inhabitant!  of  a  village  construct 
on  artlDdsi  channel  to  conduct  water  from  a 
aprhig  to  tbe  village,  and  continue  the  ebon- 
Del  past  the  village  for  the  purpose  of  afford- 
ing an  escape  tor  surplus  water  In  tlm^  of 
rains,  one  through  whose  land  tbe  continuation 
mns,  who  never  baa  an;  right  to  anything  but 
the  sarplaa  water,  acquires  no  right  to  tbe  con- 
tlnnauce  of  the  channel,  so  that  he  can  pre- 
vent tbe  village  from  diverting  the  water  from 
It.      Mitchell  V.  Parks.  26  Ind.   3SS. 

The  maintenance  of  a  dam  ao  as  to  form  a 
reeervolr  of  a  stream  and  chain  of  lakes  con- 
nected by  It  for  a  sufficient  time  to  create  a 
right  bj  prescription  give*  the  owners  ot  the 
land  dooded  no  corresponding  right  to  have  the 
dam  oialntalned  for  their  benefit,  tbe  Jam  be- 
ing of  a  perishable  nature,  and  the  owner  being 
tlabla  tor  the  Injuries  which  may  be  caused  to 
persons  further  down  the  stream  by  tbe  burst- 
ing of  the  dam,  Kray  v.  Mnggll.  77  Minn.  231, 
45  U  B.  A.  218,  IS  N.  W.  964.  1020,  1064. 
The  court  says  It  is  latber  dltBcuIt  to  see  on 
what  principle  such  a  roziprocal  prescriptive 
right  can  be  austalned,  and  especially  so  In  tbls 
cnsa  I'lalntllTs  land  was  wild  and  unoccupied 
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lands,  «U  the  characteri sties  of  a  natural 
lake  to  the  same  extent!  Tbe  trial  oourt 
answered  that  in  the  afBrmative.  No  other 
concluaiMl  oould  hare  been  reached  oonsiat- 
ent  with  recent  decisions  of  this  court  on  the 
same  subject.  In  Bmith  v.  Youmana,  96 
Wis.  103,  37  L.  E.  A.  28S,  70  N.  W.  1115,  it 
was  held  that  an  artificial  condition  of  a 
wateroourae  or  body  ot  water,  maintained 
for  auch  length  of  time  as  to  etmfor  the  right 
by  prescription  to  maintain  it  permanently, 
ia  to  all  intents  and  purposes  the  natural 
condition.  That  Wft8  a  case  of  the  artificial 
maintenance  of  on  artificial  lake  level  for 
more  than  twenty  years  substantially  the 
same  as  in  this  case.  True,  the  ultimate 
question  for  decision  was.  Has  a  riparian 
proprietor,  in  tbe  cireumstanoes  mentioned, 
tbe  right  to  insist  upon  the  artificial  level  of 
the  water  being  maintoinedf  but  the  oonclu- 

br  him  and  his  grantors  during  all  the  time  in 
whlcb  the  owners  of  tbe  mJll  were  acquiring 
tbelr  pnacrlptlve  right.  How  can  tbe  owner 
ot  wild  and  onoocupled  land  acquire  tbaraln  s 
prescriptive  right  whlcb  be  baa  never  used  and 
never  even  asserted.  But  the  court  did  not  de- 
cide whether  or  not  It  waa  possible  to  acquire 
■uch  •  reciprocal  easement,  saying  tbat  In  the 
cases  In  whlcb  It  had  been  upheld  the  equities 
ware  stroog  and  tbe  result  an-lved  at  should  be 
sustatued  oo  tbe  grouod  of  equitable  estoppel. 
In  raeh  at  the  cases,  the  parties  made  valuable 
aod  substantial  Improvemeuts,  relying  on  the 
apparently  permanent  character  of  tbe  change 
or  dlveralou,  and  there  were  no  connter  eqnltles 
entitled  to  very  much  consideration. 

Wbere  an  owner  for  bli  own  convenience 
creates  an  artlQclal  waterconrae  for  tbe  pur- 
poea  ot  discharging  surplus  water  upon  hla 
nelgbtwr'a  land,  be  obtains  at  tbe  expiration  of 
the  statutory  period  a  right  to  continue  to  dis- 
charge It:  but  the  neighbor  acquires  no  right 
to  insist  upon  tbe  continuance  of  the  Sow.  Tbe 
reason  for  this  Is  Hiat  the  easement  arises  for 
the  benefit  of  the  land  from  which  the  water  Is 
discharged,  and  continues  to  exist  because  of  the 
caotlnuaoce  of  the  benefit  of  that  land  and  for 
that  purpose  alone,  ft  la  no  concern  of  the 
owner  of  the  dominant  tenement  what  use  la 
made  of  tbe  water  by  the  servient  teoement  aft- 
er its  discharge  upon  him;  be  has  no  right  to 
Interfere  with  any  use  to  which  the  owner  of 
the  servient  tenemeot  may  choose  to  put  It.  and 
no  means  of  doing  ao  except  by  terminating  hla 
own  easement.  But  the  owner  of  the  servient 
tenement  taking  tbe  water  by  an  artlQclat,  and 
not  by  tbe  natural,  stream  takes  It  with  notice 
tbst  the  stream  la  created  tor  the  convenience 
of  the  dominant  tenement,  and  that  it  may  be 
diverted  wben  his  purpose  has  been  served. 
There  Is.  therefore,  from  the  beginning,  not 
only  the  absence  of  tbat  enjoyment  of  the  water 
Hs  a  rlgbt  necessary  to  en'tltle  the  owner  of  the 
servient  tenement  to  a  reciprocal  easement,  but 
a  submission  from  the  beginning  to  a  burden 
Imposed  by  tba  dominant  owner.  Under  such 
eiroumstances  tbe  tact  that  the  burden  la  con. 
tinued  to  be  Imposed  tor  the  preacrlptlve  period 
cannot  alter  tbe  character  of  the  easement,  and 
convert  the  dominant  Into  tbe  servient  estate. 
Oliver  V.  Lockle,  2S  Ont.  Kep.  28, 

The  state  does  not,  by  changing  the  course 
ot  a  stream  to  accommodate  the  route  of  a 
canal,  undertake  to  keep  the  banks  effecting  tba 
diversim  In  repair  so  aa  to  be  iiahls  In  case 
they  are  permitted  to  become  week  so  tbst  flood 
water  following  tbe  old  channel  Injeies  prop- 
erty sloug  Ua  banks.  It  no  more  injury  was  done 
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•ion  wma  reached,  aa  a  deduction  from  tlie 
general  principle  Uiat  an  artificial  oondition 
'  of  a  body  of  water,  maintained  for  more  than 
twenty  years  under  Bucb  circumetancea  a*  to 
eortinguish  tlie  right  of  the  owners  of  laud 
^ected  by  it  t^  object  to  its  contiDuance, 
becomes  its  natural  oosdition  with  all  the 
incidents  thereof.  Ha  same  subject  was  be- 
fore the  court  again  in  the  very  recent  case 
of  ifendo(o  Clvh  t.  Anderton,  101  Wis.  479, 
re  N.  W.  185.  True,  the  question  there  was 
irbetber  the  common  rights  of  fishing  and 
navigation  extended  correspondingly  to  an 
artillcially  inoreaAed  level  of  the  lake  Uiat 
had  been  maintained  for  about  half  a  cen- 
tury, and  it  was  decided  in  the  afBrmative. 
But  as  in  HinUS  y.  Taumana  the  result  was 
reached  aa  a  deduction  from  the  principle 
that  an  artificial  condition,  by  lapse  of  time, 
under  such  circumatanoea  as  were  ahown,  be- 


comea  the  natural  condition.  Having  dater- 
mined  the  governing  l^al  principle,  it  waa 
said  in  the  first  case,  tdxtt  riparian  rigbto 
must  be  deteiToined  wit^  reference  to  the  ar- 
tificial level  the  same  as  if  it  were  the  nat- 
ural level;  Mid  In  tJie  last  ease  that  the 
right  to  fish  and  hunt  and  navigate  mnst  be 
determined  with  reference  to  the  artifltnal 
oondition,  tlie  same  as  if  it  were  the  natural 
condition;  and  in  this  case  the  court  held 
that  the  title  to  the  bed  of  the  1a^  must  b« 
determined  with  reference  to  the  artlBcial 
level  of  the  water  the  tame  aa  if  it  were  the 
natural  level.  It  can  easily  be  seen  that 
each  conclusion  was  a  logi<^  result  of  the 
existence  of  the  principle  eommon  to  all. 
There  is  no  escaping  that.  If  the  principle 
is  right  the  resulta  followed  necessanlr. 
When  we  say  that  the  new  Wei  of  the  lake 
haa  become  its  natural  level,  we  say  that  the 


than  would  have  been  done  If  the  chsnuel  had 
Dot  been  chansed.  Stone  t,  Btate.  18S  K.  Y. 
ISl,  88  N.  B.  T33.  The  court  knfs  the  state 
was  under  no  obtlsatlim  to  maintain  the  gaard 
bank  In  repair  to  protect  lauds  whlcb  would 
have  been  flooded  to  tbe  same  extent  If  the  Im- 
provement bad  Dot  been  made. 

There  are  a  lew  eaaes  which  appear  to  have 
loM  slgbt  of  the  prlnirlple  established  by  the 
above  declelona  In  a  South  CirallDa  case  It 
was  held  that  whet«.  toe  the  preaerlpttre  psrlod. 
the  nppn-  proprietor  bsa  held  back  the  weteF 
Of  the  atream  to  aid  in  the  ciTltivatloD  of  hia 
land,  of  which  ootidltlDii  Ibe  lower  proprietor 
has  taken  sdvantaxe  to  facilitate  Che  cultlia- 
tioD  of  bis  own  land  tree  from  tbe  iialer  which 
would  otherwise  have  flowed  there,  the  upper 
proprietor  cannot  cat  tbe  dam  and  let  the  water 
dawn  <Ki  the  lower  proprietor  to  bis  Injnrj. 
Mlddleton  T.  Oresorle.  3  Rich.  L.  BSS. 

8o,  Id  Maine  It  has  been  held  that  owners  of 
mill  rights  maj,  br  tbe  eoJo;ment  for  mare  than 
tweatj  rears  af  tbe  Bow  of  water  to  their  mills 
created  b;  artlflrial  w>ocki  bj  an  npper  o^ner 
dlvertlns  tbe  water  to  their  side  of  the  stream, 
acqain  a  rlibt  to  tbe  eoaclDned  «aJo;ment  so 
as  to  prevent  tbe  upper  owner  from  dlvertlot 
tbe  samsL  Hnrchle  v.  Gates,  T8  Ua.  800,  4  Atl. 
S9B. 

There  weoM  seem  to  ba  no  ffroond  to  anpport 
tbe  two  preceding  eases.  In  both  these  w«s  a 
mere  pemilealve,  and  not  an  adverse,  use  at  the 
advantage  gained  b;  a  change  within  the  nat- 
nral  channel  of  the  stream,  and  tbla  on  prin- 
ciple. Is  not  sufflclent  to  confer  prescriptive 
rtghta 

In  Belknap  t.  Trimble.  S  Paige.  CTT.  which 
seems  to  be  the  csae  In  which  this  doctrine  of 
rarlproral  easement  orlgloated,  the  facts  were 
that  defendant  claimed  the  right  to  faaten  tbe 
gates  of  a  storage  dam  at  the  head  of  a  stream. 
Which  would  prevent  the  aie  of  the  water  bj 
mill  owners  along  the  stream.  This  of  Itself 
was  euOlcleiM  to  sustain  tbe  bill  under  the  doc- 
trine of  riparian  righta  It  further  appeared, 
most  of  tbe  complainants  bad,  bj  performing 
labor  upon  tbe  pond  and  ontlet  and  tbe  en)or- 
■lent  o(  tbe  benefll  thereof,  acquired  a  common 
easement  In  It,  which  was  sufllclent  to  maintain 
the  bill  under  the  contract  dortrlne  set  out 
above.  But  the  chancellor,  aftv  stating  tbit 
prescriptive  rights  ooold  be  scqnired  bj  the 
adverse  enjorment  of  water  in  ■  psrtlcnlar  war, 
cootlDues:  "I  apprehend  also  that  this  rule 
must  be  reciprocal :  aiid  that  a  proprietor  at 
the  head  of  a  stream,  who  has  changed  the  nat- 
ural flaw  of  the  waters,  and  haa  continued  sDch 
change  tor  more  than  twenty  years,  cannot 
eo  L.  R.  A. 


afterwards  tie  permitted  to  restore  It  to  It*  U^ 
ural  Btate  when  It  will  hare  the  elTect  to  de- 
stroy tbe  iDllIs  of  other  proprietors  below, 
which  have  tteem  erected  In  reference  to  sacb 
change  In  the  natural  flow  at  the  stream." 

It  thus  appears  that  there  is  rery  little  In 
Belknap  v.  Trimble  to  support  the  doctrine  o< 
reciprocal  rigbta 

In  a  Wisconsin  case  It  waa  stated  that  an 
artlAclal  condition  or  state  of  flowing  water 
founded  upon  prescription  becomes  a  substitute 
for  the  natural  condition  prevloasly  eilatlng 
from  which  a  right  arises  on  the  part  of  those 
Interested  to  have  the  new  condition  maintalaed. 
Smith  V.  Toumans,  06  Wis.  103.  ST  L.  K.  A. 
285,  T  N.  W.  IIIB.  Id  that  case  It  appeared 
that  a  mill  owner  had  dammed  the  ontlet  and 
raised  tbe  level  of  a  lake,  and  tttat  improve- 
m«aits  bad  been  made  upon  the  lake  shores  with 
refetence  to  Its  new  lerel.  Tbe  court  held  tliat 
to  long  as  the  right  to  maintain  a  higher  lerel 
of  the  lake  was  asserted  It  mast  be  exercised 
In  such  a  way  aa  not  to  injure  tbe  owners  of 
shore  property.  But  tbe  court  itron«ly  tncl- 
mates  that  tbe  right  to  raise  the  lake  level 
might  tie  enitlrely  abaiidoned  at  the  pleasure  of 


Chang]  og  channela 

Tbere  Is  a  line  of  cases  In  which  the  rlgbt 
to  restore  diverted  streams  to  Ibeir  ancloit 
cbasnelt  his  been  denied,  but  they  are  placed 
on   a   higher  ground   than   that  of  reciprocal 

It  a  change  In  the  channel  of  a  stream  af- 
fects other  proprietors  taTorabty,  and  the  ooe 
on  whose  land  the  chsjige  Is  made  acquleacea  In 
tbe  stream  running  In  the  new  cbumel  so  lang 
that  new  rights  msy  accrne  on  faltb  ot  the  new 
if  tbe  stream,  the  party  It  twoud  by  Boch 


Its  old  c. 


^  ssd  o 


a  the 


27  Vt.  2«3, 
■ajB  ttie  ease  It  analogous  to  the 
rules  of  law  which  have  been  applied  to  dedica- 
tion to  public  use  r^  Iscd  or  the  use  of  land. 
The  law  at  to  manlng  streams  is  analogona  to 
public  rights  like  highways  and  eommoui^  Inaa- 
much  as  a  large  number  of  persona  haT«  an  In- 
terest In  fresh-water  streams,  and  tbej  •!« 
therefore  quasi   of  public  coDoem:. 

Where  a  lower  riparian  proprietor  dlTecta 
the  water  Into  an  artlflclal  channel  Into  wbiek 
the  upper  proprietors  vent  water  from  tbeir- 
mlllt  tor  the  [»-escrlptlve  period,  they  will  ac- 
quire a  right  to  It  by  dedication  and  snbatltn- 
rlon,  and  It  cannot  t>e  returned  to  the  aadent 
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titl*  to  all  tbe  Bubmerged  tanda  in  the  prea- 
«iit  condition  of  things  ia  in  the  state;  that 
the  entire  bod^  of  water  is  aubjeot  to  the 
Qomroon  right  of  fiebiog  aod  navigation  and 
to  the  other  inddente  of  navisable  waters, 
and  that  the  title  to  lands  bordering  on  the 
lake  itopB  at  preeiulf  the  same  line  that 
-would  govern  if  the  water,  in  a  state  of  na- 
ture, readied  to  the  height  of  its  artifiidal 
condition. 

The  abore-stated  principle  having  been, 
upon  due  eousideratioii,  flrml;  declared  to 
be  the  law,  on  the  several  occasions  indlcat- 
eai,  it  is  BufBcient  now  to  refer  to  our  pre- 
vious adjudications  without  rediscnsBiiig  the 
BUbject  at  length  or  reviewing  the  holdioge 
«f  other  courts.  Our  attention  is  called  to 
some  authorities  to  the  effect  that  mere  per- 
missive use  by  one  or  several  persons,  of 
the  property  of  another,  however  long  con- 


tinued, will  not  take  the  title  of  the  latt«r 
and  vest  it  in  the  former.  That  doctrine  is 
familiar,  but  we  fail  to  perceive  its  applica- 
tion to  this  case.  The  land  in  controversy 
here  was  artificially  taken  Into  the  lake  1^ 
the  owner  about  the  time  the  land  was  ac- 
quired from  the  United  States  in  183S,  and 
its  condition  in  that  regard  has  been  since 
maintained  by  those  in  the  chain  of  title 
from  the  original  owner  down  to  about  the 
time  of  the  commencement  of  this  action. 
When  the  owner  of  the  land  raised  the  lake 
level  so  as  to  cover  it,  such  land  immediate- 
ly became  subject  to  use  by  the  public  as  a 
part  of  the  nattual  lake  bed,  not  by  permis- 
sion of  the  owner  of  the  paper  title,  but  by 
the  same  right  that  the  public  used  any 
other  part  of  the  lake.  The  owner  of  the 
land  possessed  no  right  to  exclude  the  pub- 
lic therefrom  so  long  as  the  waters  of  the 


ebannel  Co  tbeir  I11J1117.  DetaasT  v.  Boston,  3 
Harr.   (Del.)    488. 

Where  the  owner  of  laDd  through  which  nms 
a  watercourse  which  ts  chsDged  bj  a  treshet 
acquiesces  la  tbe  cbuige  for  the  ppeseriptlve 
period,  he  will  not  be  permitted  to  restore  the 
water  to  tlie  old  channel  egalnst  the  objection 
or  persons  lower  down  on  such  channel.  Wood. 
buTT  T.  Short.  IT  Vt.  B88,  44  Am.  Dec.  B44. 

One  who  has  acquired  a  prescriptive  rlj[ht  to 
divert  tbe  water  from  ■  stream  will  not  be  per- 
mitted to  restore  It  to  Its  ancient  ehaunel  to 
the  Injurr  of  owners  of  propertj  through  which 
the  chaonel  nina  Hathewson  v.  Hoffman,  TT 
Mtcb.  120.  e  L.  K.  A.  B4S,  48  N.  W.  8T9. 

Where  a  change  Is  made  In  a  watercourse,  It 
riparian  owners  acquleece  In  the  new  stste  of 
the  stream  tor  so  long  a  time  that  new  rights 
accrue  or  ma;  be  presumed  to  have  accrued, 
auch  acquiescence  Is  binding,  and  preclades  a 
reiftoratloa  of  the  stream  and  Its  surrouDdlngs 
to  their  original  condition.  Burk  v.  BImoason. 
101  Ind.  ITS,  G4  Am.  Bep.  S04,  S  N.  B.  309,  B 
N.  n.  828. 

Where  a  new  chaAnel  haa  been  formed  for  a 
watercourse,  and  land  purchased  and  Improve- 
luents  mads  on  the  faith  that  the  new  channer 
will  be  permanent,  and  It  continues  for  the  pre- 
•crlptlve  period,  the  one  00  .whose  land  the 
change  was  msda  will  not  be  permitted  to  re- 
turn It  to  the  old  channel.  Smith  v.  Mu^rove, 
82  Uo.  App.  241. 

Where,  bj  consent  of  all  parties  Interested, 
a  stieam  Is  for  the  beneDt  of  a  blghwaj  turned 
Into  an  artlQclal  channel  along  Its  side  so  as 
to  prevent  Its  flowing  across  the  highwa;  ac- 
cording to  Its  natural  course,  and  is  continued 
for  ten  jears,  daring  which  time  the  land  along 
the  old  course  Is  purchased  br  strangers,  tbe 
new  channel  will  In  their  favor  be  regarded  as 
the  natural  one,  so  that  It  cannot  be  turned 
again  Into  the  old  chsneel  If  the  effect  will 
be  to  flood  their  lands  Melr  v.  Krott  (Iowa) 
80  N.  W.  S21. 

In  the  above  cases  the  principles  of  dedica- 
tion, estoppel,  and  contract  were  relied  on  as 
a.  grouDd  of  dedalon.  But  In  a  New  Hampshire 
cass  a  mllog  Is  based  on  the  doctrine  of  recip- 
rocal easements,  as  well  as  that  of  estoppel. 
It  was  held  that  where  an  npper  owner  for  tbe 
beneBt  of  his  mills  causes  water  to  flow  Id  an 
artlfldal  channel  tor  the  prescriptive  period, 
he  cannot  return  It  to  Its  andent  channel 
against  the  objection  of  the  lower  owner,  al- 
though the  latter  has  nuide  no  nss  o<  the  water 
daring  that  time.  Shepardson  t.  Perkins,  C8 
N,  H.  85*.  The  court  sajs  tbe  general  mie  bjr 
which  easements  are  acquired  Is  reciprocal.  If 
60  L.  R.  A. 


the  landowner,  having  changed  the  direction  of 
the  natural  stream,  were  to  suffer  others  who 
are  entitled  to  use  the  water  to  expend  monej 
In  refei^nce  to  such  use  under  tbe  belief  that 
the  new  ebannel  was  to  be  permaDcnt,  and  this 
was  known  to  him,  he  could  not  afterwards 
change  Its  course  bd  as  to  Injure  tbe  partj  who 
had  expended  bis  mone;.  If  the  upper  owner 
does  an  act  whereby  a  state  €>f  things  la  created 
which  he  cannot  change  without  materially  In- 
juring another  who  has  been  led  to  act  on  what 
he  himself  has  done  or  permitted,  the  court  ap- 
plies the  doctrine  of  equitable  estoppel. 

To  relieve  a  railroad  company  from  the  duty 
of  maintaining  a  passage  across  Its  right  ol 
way  for  a  waterconrae  on  the  ground  that  the 
adjoining  owner  has  changed  tbe  course  Into  a 
new  channel,  tbe  Intention  to  make  a  permn> 
nent  change  must  be  evidenced  by  an'  oneqnlvo- 
cal  and  decisive  act  evincing  a  purpose  to  aban- 
don tbe  old  channel.  Ulsolsalppl  C.  R.  Co,  v. 
Mason,  61  Ulaa  284. 

Publle  riahU. 

It  usually  requires  eoodnct  amoaotlng  to  ded- 
ication  or   abandonment    to   give    the    public 

rights  in  an  artlBclaJ  condition  of  *  body  at 
wster  created  by  private  enterprise. 

The  public  right  in  a  stream  la  measured  by 
the  condition  of  the  stream  In  its  natural  state. 
Connecticut  River  Lumber  Co.  v.  Olcott  Falls 
Co.  SB  N.  H.  200.  13  L.  B.  A.  82S,  21  Atl.  1090. 

There  are  no  rights  on  the  peit  of  the  public 
to  Dse  a  stream  rendered  floatable  by  improve- 
menta  erected  by  the  abnttlng  property  own- 
ers. WheJan  v.  McLadilan,  IS  C.  C.  C.  P.  lOS ; 
Boale  V,  Dlckaon.  IS  O.  C.  C.  P.  B3T. 

The  mere  making  of  a  stream  floatable  for 
logs  at  the  private  eipense  of  tbe  one  through 
whose  property  It  runs  does  not  give  the  {labile 
a  right  to  uae  It  free  of  toll.  Wadsworth  V. 
Smith,   11   Me.   278,   28  Am.   Dec.    S2a. 

The  public  acqirlre  no  right  In  a  stream  which 
Is  made  floatable  by  tbe  erection  of  a  dam  by 
a  private  Individual.  Holden  v.  Boblnson  Mfg. 
Co.  es  Me.  2ie. 

A  stream  does  not  become  subject  to  the  pub- 
lic use  by  having  the  water  made  navigable  by 
means  of  a  dam  If  It  was  not  navigable  In  Its 
ordinary  condition.  Ten  Kyck  v.  Warwick.  TS 
Hun,  GB2,  27  N.  Y.  Supp.  SBO ;  DeCamp  v. 
Thomacm,  16  App.  Div.  G28,  44  N.  Y.  3upp. 
1014. 

A  •treem  rendered  boatabls  by  the  building 
of  a  dam  was  held  not  to  be  a  highway  where 
It  was  not  a  way  between  any  public  place* 
and  the  public  had  no  access  to  It  except  at 
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Hat, 


Uke  were  caused  to  Row  orer  the  umc 
The  principle  is  well  settled  that  if  the  vol- 
ume or  expanse  of  navigable  waters  be  in- 
creased artiflciallj,  the  public  right  is  cor- 
respondingly increased.  WhUler  v.  WtJfcin- 
«on,  22  Wis.  672;  Volk  y.  Eldred,  23  Wis. 
410;  Weatlierby  v.  Ueiklejohn,  50  Wis.  73, 
13  N.  W.  697  i  Bmith  v.  Youmaru,  9S  Wis. 
103,  37  L.  R.  A.  28G,  TO  N.  W.  1115;  Men- 
dota  Clab  t.  Awterson,  101  Wl8.  478,  78  N. 
W.  186.  Ab  the  chief  justice  put  it  in  the 
Mendota  Club  Case,  the  public  may  use  the 
increased  volume  of  water  the  same  as 
though  it  had  always  been  in  that  condi- 
tion; that  the  right  existed  from  the  start. 
So  loDg  as  the  artificial  condition  existed, 
tho  person  holding  the  title  to  submerged 
lands  could  not  exclude  the  public  there- 
It  U  not  difficult  to  see  how  a  per«on  who, 
by  artiSdal  means,  makes  his  Land  a  part 
of  the  bed  of  a  navigable  lake,  so  that  the 
water  Sowing  over  the  same  is  rightfully 
used  as  a  part  of  the  public  waters,  and 
continues  that  situation  for  a  long  time, 
loses  the  right  to  change  the  oondition.  The 
creation  of  the  condition,  knowing  that  the 
public  will  have  a  right  to  enjoy  it,  neces- 
sarily carries  with  it  a  presumed  intention 
that  they  shall  enjoy  it.  A  person  is  pre- 
sumed to  int«nd  the  natural  consequences 
of  hie  deliberate  acta.  A  situation  once  cre- 
ated and  continued  for  such  length  of  time 
that  it  would  be  considered  a  violation  of 
good  faith  to  the  public  for  the  person  re- 
sponsible for  it  to  change  his  position  and 
restore  the  original  situation,  brings  Into 
play  the  principle  of  estoppel  in  patt,  which 

one    place    wbere    a    bighwar    spproaclied    It. 
Bourke  v.  Davli,  L.  R.  44  Cb.  Dlv.  110. 

But  ooe  who  obatructa  the  Sow  of  waters 
over  their  natural  bed  so  tbat  they  cannot  be 
used  SI  tormerlj  tor  tmatlng,  etc..  and  turns 
them  Into  a  new  ctMnael,  will  antborlse  the 
public  to  malie  use  ol  the  new  channel  as  It 
has  been  acninometl  to  use  the  former  channel. 
Dwtnci  T.  Barnard.  28  Me.  eB4.  48  Am.  Dee. 
B07. 

Bo,  wtiece  the  owner  of  a  dam  suffera  a  break 
to  remain  In  It,  the  effect  of  which  la  to  make 
the  aoatlDg  ot  logs  over  the  dam  dlfBcDlt.  one 
wishing  to  uae  the  stream  for  Bostlas  las*  >°a7 
use  the  brealc  and  the  stream  SowlaK  tbere- 
(rom,  dolntt  no  uDneceaoary  damage.  Whlsler 
T.  Wilkinson.  22  Wis.  ST2. 

Although  l(  a  person  without  right  opens  a 
cnt  or  sluice  on  his  own  land,  and  diverts  the 
waters  of  a  stream  from  their  natural  courae 
without  an;  obatnictlon  elsewhere,  tbe  public 
will  thereby  acquire  no  rigbt  to  tbe  use  ot  the 
water  as  It  Hows  over  hla  land.  Dwiae]  v. 
BarnanJ,  28  Me.  :>fi4,  48  Aih.  Dec.  SOT. 

Where  a  riparian  owner,  for  the  purpose  of 
Improving  the  navigation  of  a  stream  for  the 
beneflC  of  aarone  cbooalng  or  desiring  to  nse 
the  same,  enta  an  artlflclal  channel  throngh 
whl(4i  the  water  Is  tnrned.  he  cannot,  after  per- 
mittlDK  It  to  be  tbna  used,  compel  those  seek- 
Ine  to  uae  It  to  pay  toll  tor  so  doing.  Weatb. 
erby  v.   Melklejohn,  66  Wla.  T3,  13  N.  W.  897. 

So,  If  a  man  cnta  a  canal  through  his  land 
through  which  the  tide  ebbe  and  Sows,  and  tbe 
pnHlc  use  It  for  the  prescriptive  period  for 
navigation,  be  cannot  close  It  without  legisla- 
tive authority.  Delaney  T.  Boatoil,  3  Uarr. 
(Del-)  4SQ. 
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precludes  him  from  revoking  whsA  is  legally 
considered  a  dedication  of  his  land  affect- 
ed by  his  acta,  to  the  public  use.  3  Washb. 
Real  Prop.  p.  70.  Riparian  proprietors 
may  make  nan-navigable  waters,  even,  pub- 
lic waters  by  dedication.  Yate*  v.  Jidd,  IS 
Wis.  IIS.  Uninterrupted  and  continuous 
use,  aiiquiesced  in  for  twenty  years,  consti- 
tutes conclusive  proof  of  dedication.  Lemon 
V.  Hayden,  13  Wis,  180;  Wy«iem  v.  State, 
13  Wis.  664.  It  does  not  militate  against 
the  effectiveness  of  acts  to  create  a  right 
to  land  by  dedication  that  the  owner  does 
not  so  intend,  if  such  be  the  l^;al  effect 
ot  his  conduct.  Williamt  v.  Smith,  22  Wis. 
694.  Applying  those  principles  to  the  facts 
of  this  case,  it  is  easily  seen  that  the  con- 
duct of  the  owners  ot  the  property  in  dis- 
pute in  this  case,  in  maintaining  an  arti- 
ficial condition  of  the  waters  of  Pewatikce 
lake  tor  some  fifty  years,  which  they  knew 
gave  to  the  public  the  right  to  enjoy  it  as 
a  natural  condition,  hence  intended  that 
such  should  be  done,  and  the  use  accord- 
ingly operated  moat  effectively  to  dedic«t« 
all  lands  owned  by  them  affected  by  such 
condition,  to  the  public  use,  and  to  sur- 
render to  the  proper  custodian  of  lands  de- 
voted to  such  use  tlie  title  neceasary  to 
maintain  and  protect  it.  There  is  no  tak- 
in£  ot  lands  for  public  use  contrary  to  tbe 
will  of  the  owner  without  just  compensatioii 
in  the  circumstances  of  this  case,  but  a 
mere  acceptance  ot  lands  voluntarily  sur- 
rendered to  the  public  use  by  the  owner, 
which  surrender,  by  i-easoD  of  ttie  facta,  tbe 
owner  is  precluded  from  revoking  or  inter- 
fering with,  BO  that,   as  a  consequence,   in 

So,  where  the  height  of  s  take  Is  Increased 
by  a  permanent  dam  the  public  has  the  rl^bt 
to  navigate  tbe  water  after  It  Is  Increased  in 
height  as  though  It  bad  always  been  In  that 
condition.  Mendota  Club  v.  Anderson,  101 
Wli.  4TS,  78  N.  W.  18S. 

If  one  erects  a  dam  aerosa  a  navigable  Mrean 
In  such  a  way  as  to  render  It  navigable  by 
larger  rafts  than  It  would  otherwise  have  becm, 
he  will  not  be  exempt  from  liability  for  Injuries 
to  Buch  rafts,  by  (he  Improper  condition  of  his 
dam,  or  by  other  obatructloDs  In  the  atream. 
by  the  fact  that  such  rafts  could  not  have  been 
Hosted  In  the  stream  In  Its  natural  condition. 
where  the  statnte  requires  those  building  dams 
to  provide  for  the  passage  of  socb  rafta  crafts^ 
and  boats  aa  may  navigate  tbe  river.  Tolk  ▼. 
Eldred,  23  Wis.  410. 

Where  tbe  government  makes  an  artHlelal 
cut  to  straighten  a  navigahle  river  the  pablle 
haa  the  aame  rights  In  the  new  channel  as  It 
poBsemed  In  the  old  one.  Qneen  v.  Betta  18  Q. 
B.  1022. 

One  wishing  to  use  Improvements  made  by 
an  Improvement  company  for  the  mnnlDc  at 
logs  In  a  river  haa  *  right  to  the  nse  ot  the 
stream  In  Its  Improved  coodttloD  equal  to  those 
of  other  persons  simtlarly  situated,  for  tbe  In- 
terference of  which  by  a  MAri  penon  be  esn 
msiataln  an  ayctlon.  Toothaker  t.  WInslow,  CI 
Ue.  133. 

The  fact  that  a  river  Is  navigable  will  not 
prevent  a  riparian  owner  from  acquiring  s  light 
to  a  power  created  by  the  erection  at  a  dam 
which  he  can  sell  so  aa  to  be  bonnd  by  his  deed 
In  favor  of  a  grantee  wbatever  hi*  cl^ls  may 
be  BO  tar  as  the  public  Is  concerned.  Hamelln 
V.  Bannerman  [16BS]  A.  C.  33T.         H.  P.  t. 


Pbvadibk  t.  Satot. 
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affect  at  least,  the  title  to  the  lands  is  vest- 
ed in  the  state  to  the  same  extent  as  that 
of  lands  constituting  the  original  natural 
bed  of  the  laJce. 

It  follows  from  the  foregoing;  that  the 
public  right  to  the  bed  of  Pewaukee  lake, 
within  the  limits  affected  by  the  judgment 
Appealed  from,  reaches  to  the  line  of  the 
■treet;  and  it  neceasarily  follows  that  de- 
fendants have  no  right,  by  reason  of  a  quali- 
fied title  to  the  street  on  the  side  towards 
the  lake,  if  thej  have  such  qualified  title, 
to  claim  riparian  rights  as  an  incident 
thereto.  In  such  situations  the  wharftug 
privileges  and  other  incidents  of  the  shore 
are  appurtenant  to  the  public  right  in  the 
street,  leaving  no  line  of  paramount  private 
right  between  the  street  and  the  water. 
Said  JuBtiM  Matthews,  in  Polomao  8.  B. 
Co.  V.  Opper  Potomac  8.  B.  Co.  109  U.  S. 
672,  27  L.  ed.  1070,  3  Sup.  Ct.  Rep.  446,  4 
Sup.  Ct.  Rep.  16:  "It  .  .  .  never  was 
questioned  that,  as  to  the  streets  whose  ter- 
mini abutted  on  the  river,  the  water  front 
was  subject  to  the  riparian  rights  of  the 
public  for  use  as  wharf,  or  dock  or  land- 
ing place."  And  the  same  rule  applies  to 
a  situation  where  the  street  line  and  the 
water  line  coincide.  The  true  inference  to 
bs  drawn  from  so  locating  a  street  is  that 
it   was   intended    to    secure    to  the   public 


ftnd  commerce.  To  the  same  eHect 
T.  PoTtianA,  8  B.  Mon.  232,  where  it  was 
held  that  if  a  street  line  and  the  line  of  a 
navigable  river  coincide,  the  wharfing  priv- 
H^ea  are  in  the  public  to  the  exclusion  of 
the  original  proprietor.  Likewise,  io  Peo- 
ple V.  Lambier,  6  Denio,  9,  47  Am.  Dec. 
273,  it  was  held,  in  effect,  that  where  a 
public  street  connects  with  navigable  wa- 
ters, the  fact  that  the  fee  of  the  street  is 
in  private  hands  does  not  permit  the  tak- 
ing* by  reason  of  private  ownership,  of  land 
bejrond  the  original  street  boundary  for  pri- 
vate purposes  i  that  the  result  of  a  filling 
up  beyond  the  original  t«rmiuU3  of  the 
street  will  be  to  ext«nd  the  street  corre- 
spondingly so  as  to  preserve  the  right  of 
public  passage  from  the  water  to  the  street 
and  from  the  street  to  the  water.  In  Bar- 
clay V.  Howell,  e  Pet.  498,  8  L.  ed.  477,  a 
elaim  inconsistent  with  the  foregoing  was 
thus  repudiated!     To  contend  that  b^ween 


the  boundary  of  a  street  and  the  public 
right  to  navigable  water,  where  the  two 
meet,  as  in  case  of  the  existence  of  a  street 
bounded  by  a  navigable  river,  a  private 
right  can  exist  and  be  exercised  hostile  to 
the  public  right,  is  unreasonable  and 
against  law.  For  further  authorities  on 
the  subject,  see  Noicport  v.  Taylor,  IB  B. 
Mon.  699 ;  Bameg  v,  Keokuk,  94  U.  8,  324, 
24  L.  ed.  224;  Tieio  Orleans  v.  United  Btatea, 
10  Pet.  602,  9  L.  ed.  673;  Godfrey  v.  Alton, 
12  111.  29,  52  Am.  Dec.  476;  Backua  v.  De- 
troit. 49  Mich.  110,  43  Am.  Rep.  447,  13 
N.   W.   380. 

A  suggestion  is  made  in  regard  to  the 
right  of  the  village  corporation  to  maintain 
this  action.  That  subject  is  covered  by 
Madison  v.  Slayers,  97  Wis.  399,  40  L.  R.  A. 
635,  73  N.  W.  43,  and  man;  previous  cases 
in  this  court.  A  municipality  may  main- 
tain an  action  for  an  injunction  to  prevent 
interfering  with  its  streets.  There  are 
many  instances  in  our  Reports  where  the 
right  to  maintain  such  actions  has  been 
sustained.  Nethkoro  v.  Neat,  8S  Wis.  12G, 
55  N,  W.  176 ;  Jameato%en  v.  Chicago,  B.  d 
N.  R.  Co.  69  Wis.  648,  34  N.  W.  728;  Oeh- 
kaak  V.  Uilicaukee  i  L.  W.  R.  Co.  74  Wis. 
534,  43  N.  W.  489;  Waukeaha  Hygeia  Min- 
eral Spring  Co.  V.  Waukeeha,  83  Wis,  475, 
53  N.  W.  676;  Eau  Claire  v.  l/ateke,  86 
Wis.  291,  66  N.  W.  874.  The  questioQ 
seema  to  have  been  so  completely  foreclosed 
us  not  to  be  open  to  discussion.  The  right 
to  maintain  the  action  is  based  on  the  duty 
of  the  municipality  to  maintain  its  street* 
in  a  proper  condition  for  public  travel.  By 
subdivision  11,  }  893,  Rev.  SUt.  1898,  vil- 
lage corporations  are  expressly  empowered 
to  prevent  the  obstruction  of  their  streets. 
That  has  been  held  to  carry  with  it  by  im- 
plication the  right  to  maintain  an  action  for 
injunctive  relief  as  an  appropriate  means 
for  carrying  out  the  express  power.  Bu/- 
jalo  V.  Harling,  50  Minn.  661,  62  N.  W.  931. 
Standard  text  writers  support  the  same  doc- 
trine. Beach,  Inj.  M  1284,  1236.  It  ap- 
plies here,  as  the  real  purpose  of  this  ac- 
tion was  to  prevent  threatened  obstructioo 
to  the  proper  use  of  a  street. 

What  has  been  said  seems  to  cover  all 
questions  of  suffiinent  moment  to  require 
special  mention  in  this  opinion. 

The  judgment  of  the  Circuit  Court  it  af- 
firmed. 


MISSOURI  SUPREME  COURT  (Division  2). 


APPEAI.  of  Maria  CLOTILDE. 


made    a    ebarc* 


them,  see  also  DavldsMi  i 
A.  684.  and  <• 
60  L.  R.,  A. 


CooD  (Ind.)  9  L.  B. 


upon  the  real  eatate  of  testator,  where 
at  the  time  at  making  the  will  and  at  hli 
death  he  bad  no  iwrsonaltr  out  ot  wblcb  to 
paj  tbem, 
t.  The  preBomptlan  of  Intrutloa  to 
charvc  levaclea  on  rral  estate,  aris- 
ing from  absence  ot  peraonaltj  from  wblcb 
Co  pa7  them,  Is  not  overcome  by  the  fact  that 
the  real  estate  Is  ail  devised  Co  testatrix's 
husband,  part  In  fee  and  part  (or  lire  with  re- 
mainder to  a  sCraneer.  and  that  the  husband 
was  reslduarr  legatee. 


(June  12,  1900. 


,,,  Google 
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CERTIFICATION  ttj  the  St.  LouU  Court 
of  Appeals  of  an  appeal  by  petitioaer 
from  an  order  of  the  Circuit  Court  for  the 
City  of  St.  Louis  refUHioB  to  Bell  real  estate 
for  the  payment  of  the  legaciee  giren  by  a 
decedent  B  will.     Reversed. 

The  f«ota  B.re  stated  in  the  opinion. 

Messrs.  Rowland  I>.  JoloMtoB  and 
Jolin  JoIuistoB,  tor  appellant: 

All  of  the  legacies  in  the  will  are  general 
(not  ipecific] ,  and  are  therefore  payable  out 
of  the  realty,  in  defect  of  the  personal  estate. 

13  Am.  &  Eng.  £nc.  Law,  pp.  24,  26;  fair- 
er V.  Park,  L,  R.  3  Ch.  Div.  30B ;  Theobald, 
Willfl,  2d  ed.  p.  112;  2  Redf.  Wills,  3d  ed. 
140,  and  notes. 

If  the  language  of  the  will  indicates  that 
the  testator  intended  I^acies  to  be  paid, 
knowing  that  bis  personal  estate  would  be 
insufflcient  for  that  purpose,  or  if  it  appears 
that  in  giving  the  legacies  he  had  the  real 
estate  in  mind,  there  will  be  a  charge  there- 
on, although  it  be  devised. 

2  Woerner,  American  Law  of  Administra- 
tion, !  491,  p.  1097;  Dunoon  v.  WaUaoe,  114 
Ind.  189,  le  N.  E.  137;  Harru  v.  riy,  7 
Paige,  421;  Z  Redf.  Wills,  3d  ed.  20B; 
Downman  v.  Aust,  6  Hand.  (Va.)  687;  Mo- 
Corn  T.  McVom,  100  N,  Y.  511,  3  N.  E.  480; 
Laurens  t.  Read,  14  Rich.  Eq.  263;  VichoU 
T.  Poatlettaoaite,  2  Dall.  131,  1  L.  ed.  319; 
Baaaanolever  v.  Tucker,  2  Binn.  5'iS ;  Jaudon 
V.  Duokar,  27  S.  C.  296,  3  S.  E,  4GS ;  Gorman 
T.  Olney,  04  Mich.  563,  31  N.  W.  550;  Martin 
Y.  Osborne,  85  Tenn.  420,  3  S.  W.  647. 

Me»tn.  J.  O.  Woeraer  and  vrUUam  F. 
Woeraer,  for  appellee; 

The  jurisdiction  to  order  the  sale  of  real 
«st*t«  to  pay  legacies,  though  there  be  no 
debts,  is  one  properly  to  be  exercised  by  pro- 
bajtn  courts. 

T^flertn^fon  v.  Booker,  58  Mo.  693;  Amer- 
ioan  Oanr^el  Goal  Co.  v.  Clemens,  132  Ind. 
163,  31  N.  E.  786 ;  Woevner,  American  Law 
of  Administration,  }  496:  HarizeU'a  Estate, 
178  Fa.  286,  36  Atl.  1051;  Mo,  Rev.  Stat. 
1889,  i  146. 

The  cherge  of  a  l^a^  on  the  raaJt?  may 
be  made  by  ImplioatioQ,  when  the  inUmtion 
appears  to  be  nirly  and  naturaU/  inferable 
frcHU  the  oontext  of  the  will. 

Woerner,  American  Law  of  Adminlstra- 
tion,  g  491;  VoQhmh  t.  Lilly,  131  Mo.  0,  31 
S.  W.  1043. 

A  l<^cy  may  be  charged  on  realty  devised, 
if  it  appear  "that  the  testator  intended  liga- 
de«  to  be  oaid  knowing  that  his  personal  es- 
tate woula  be  insufficient  for  that  purpose." 

Woerner,  American  Law  of  Administrar 
tion,  g  491,  and  cases  cited;  Miller  v.  Coooh, 
6  Del.  Ch.  161;  Jaudon  v.  Duoker,  27  S.  C. 
266,  3  a  B.  466;  Jf  orris  v.  Sickly,  133  N.  Y. 
467,  31  N.  S.  332. 

Where  the  will  leaves  the  court  in  doubt, 
extraneous  circumstances  may  be  considered 
in  aid  of  its  terms. 

Hoy(  V,  Hoyt,  86  N.  Y.  142 ;  Dorenport  v, 
Sargent,  OS  N.  E.  638,  4  Atl.  609;  Dunoan 
V.  WaIIao«,  114  Ind.  169,  lit  N.  E.  137 ;  Ste- 
vens T.  Flover,  46  N.  J.  £q.  340,  IS  Atl. 
777 !  rum«r  v.  Oihb,  48  N.  J.  Eq.  620,  22 
At1.  680. 
60  T.   K.  A. 


BnTBeaa,  J.,  delivered  the  opinimi  of  tbc 

This  case  was  certified  by  the  Bt.  Lomi 
court  of  appeals  to  this  court  on  the  grouna 
that  the  amount  involved  exceeds  the  juris 
diction  of  that  court,  and  that  its  Jurisdic- 
tion might  be  questioned  on  the  Kroand  ot 
real  estate  being  involved.  The  plaintiS  ia 
a  l^atee  under  the  will  of  Maria  Barbara 
Luts,  deceased.  She  died  on  January  2,  1894. 
About  six  weeks  prior  to  her  death  she  made 
her  will,  in  which  she  gave  various  legacies, 
mostly   for    religious    and    charitable   pur- 

Ees,— among  them  $500  to  a  rector,  to 
utify  a  church ;  two  C200  legacies  to  dif- 
ferent priests,  to  be  expended  for  maases  for 
the  repose  of  her  soul ;  MOO  for  St.  Mary's 
Infirmary;  $100  for  the  benefit  of  deaf 
mutes;  C400  for  the  benefit  of  the  Little  Sis- 
ters of  tjie  Poor;  (400  for  the  keeping  in  re- 
pair of  her  grave;  $2,000  to  a  sister,  or,  in 
case  of  her  prior  death,  to  the  institution 
with  which  she  was  connected;  $600  to  each 
of  two  sisters.  There  were  several  otber 
legacies  of  minor  importance.  Tbey  all 
amounted  to  over  $6,000.  After  providing 
for  these  legacies,  the  will  proceeds  as  fol- 
lows: "(14)  After  the  payment  of  all  my 
just  debts,  funeral  expenses,  and  forc^ing 
bequests,  I  give  and  bequeath  all  th«  rest  ana 
residue  of  my  personal  property,  whatever 
the  same  may  consist  of,  to  my  beloved  hus- 
band, George  A.  Lutz,  as  his  property  abso- 
lutely, to  have  and  to  bold  the  same  unto 
him,  and  unto  his  beirs  and  assigns,  forever. 
(15)  I  also  give,  bequeath  and  devise  unto 
my  beloved  husbsod,  George  A.  Lute,  a  cer- 
tain lot  of  ground,  being  south  part  of  lot 
No.  23,  block  218,  fronting  twenty-five  (26) 
feet  on  the  west  line  of  South  Pourt^th 
street,  including  the  three-story  brick  build- 
ing, known  as  'No.  413  South  Fourteenth 
Street,  St.  Louis,  Missouri,'  erected  thereon, 
as  his  property  absolutely,  to  have  and  to 
hold  the  same  unto  bim,  and  unto  his  beirs 
and  assigns,    forever.     (10)   I    furthermore 

five,  bequeath,  and  devise  unto  my  beloved 
usband,  George  A.  Lutt,  a  certain  lot  of 
ground  situated  in  block  No.  218  of  the  city 
of  St  Louis,  Missouri,  and  being  lot  No- 
twenty-nine,  having  a  front  of  60  feet  on  the 
enst  line  of  Fifteenth  street,  by  ISO  feet  in 
depth,  situated  in  Reilly's  addition,  as  his 
property  absolutely ;  to  have  and  to  hold  Uie 
same,  with  all  the  appurtenances  thereto  be- 
longing, to  him,  my  said  husband,  and  unto 
his  heirs  and  assigns,  forever.  (17)  I  fur- 
thermore give,  bequeath,  and  devise  unto  my 
said  husband,  George  A.  Lntz,  a  certain  lot 
of  ground,  situated  in  blodc  No.  218  of  the 
city  of  St.  Louis,  Missouri,  being  known  as 
'Lot  No.  24  in  Reilly's  Addition,' "  etc.,  in 
which  lattor  lot  George  A.  Luts  waa  only 
given  a  life  estate,  and  remainder  over  to 
George  A.  Helein.  There  is  no  other  resid- 
uary clause  than  the  one  above  quoted,  and 
the  said  George  A.  Lutz,  husband  of  t^ta- 
trix.  is  appointe<^  executor  by  the  nineteenth 
section  of  the  will.    There  was  no  personal^ 
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out  of  which  the  legHciea  could  be  psid,  anil 
one  of  the  legatem  tiled  a  motion  in  the  pro- 
bate court  to  compel  the  adminiBtrator  in 
charge  of  the  estate  to  m11  the  realt7  to  pay 
them  the  administrator  haTtng  failed  to  do 
•o.  No  debts  were  proved  up  agalnat  the  es- 
tate. The  probate  court  luatained  the  mo- 
tion, and  mads  the  order  of  sale,  from  whicb 
the  devisees  appealed  to  the  circuit  court  of 
the  city  of  St.  Louis,  where  tiie  order  of  the 
probate  court  wae  reversed.  Plaintiff  then 
appealed  to  th«  St.  Louis  court  of  appeals, 
ajtd  tbeiebfter  the  case  was  certified  by  that 
court  to  the  supreme  court,  as  before  stated. 
The  question  presented  by  this  appeal  is 
whether,  under  the  facts  stated,  the  various 
legacies  bequeathed  in  the  will  must  fail  be- 
cause there  is  no  personalty  out  of  which 
they  can  be  paid,  or,  in  the  absence  of  ex- 
press provision  in  the  will  for  their  payment 
out  of  the  real  estate  of  which  the  testatrix 
died  seised,  are  they  a  charge  on  such  reftl 
CBtate!  The  rule  announced  by  this  court 
for  the  oonstructiou  of  a  will  is  to  give  full 
force  and  affect  to  every  word  and  sentence 
in  it,  if  possible  to  do  so,  and  then  construe 
it  as  a  whole,  so  as  to  meet  the  intention  of 
the  testator;  and  in  order  to  arrive  at  such 
intention  there  is  no  better  way  than  to  put 
one's  self,  as  near  as  may  be,  in  the  position 
of  the  testator  at  the  time  of  its  execution. 
The  wilt  provides  that  all  of  the  bequests 
ehall  be  paid,  if  practicable,  within  six 
months  after  the  death  of  the  testatrix,  and 
after  the  payment  of  all  her  debts,  funeral 
eapenses,  and  bequests,  she  gave  all  the  rest 
and  residue  of  her  personal  property,  what- 
crrer  the  same  might  consist  of,  to  her  hus- 
band, Qeorge  A.  Lutz.  At  the  same  time  she 
must  have  Known  that  she  did  not  have  any 

Greonal  piopertr  with  which  to  pay  said 
jacies,  or  even  her  funeral  expenses,  much 
lees  a  residue  to  give  to  her  husband.  Upon 
these  facts  is  prKlicated  the  argument  that 
they  make  these  legacies  an  equitable  and 
implied  charge  upon  the  real  property  of  the 
estate.  General  legacies  are  more  favored 
in  law  than  specific  legacies,  and  it  has  been 
the  disposition  of  all  courts  to  maintain  all 
general  l^aciee  which  the  testator  clearly 
Intended  should  be  paid,  regardless  of  the 
eufliciency  of  the  fund ;  and  it  has  been  said : 
"If  the  language  of  the  will  indicates  that 
Uie  testator  intended  legacies  to  be  paid, 
knowing  that  his  personal  estate  would  be 
insufficient  for  that  purpose,  or  if  it  appear 
that,  in  giving  the  legacies,  he  had  the  real 
eBtat«  in  mind,  th^  will  constitute  a  charge 
thereon,  although  it  be  devised."  2  Woer- 
ner,  American  Law  of  Administration,  2d 
ed.  t  461.  PP'  1096,  1097.  In  Dtnonman  v. 
Btut,  0  Rand.  (Va.)  6S7,  a  single  woman, 
having  but  little  personal  property,  and  real 
estate  of  considerable  value,  having  only  one 
brother,  who  would  have  been  her  heir  and 
distributee,  by  her  will  bequeathed  certain 
1w>cies  to  two  of  her  friends  as  tokens  ol 
affection,  and  made  the  brother  executor  and 
residuary  l^ratee.  It  was  held  that  she  must 
b«  oonsideri^  as  Intending  that  the  legacies 
should  be  paid  out  of  the  land.  In  Hoyt  t. 
Boyt,  85  N.  Y.  142,  It  Is  saldt  "It  is  as- 
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sumed  that  no  man,  in  making  a  final  dis- 
position of  his  estate,  will  ma^e  a  l^aey, 
save  with  the  honest,  sober-minded  intention 
that  it  shall  be  paid.  Hence,  when,  from  the 
provisions  of  a  will  prior  to  the  gift  of  lega- 
cies, it  is  seen  that  the  testator  must  have 
known  that  he  had  already  so  far  disposed 
of  bis  personal  estate  as  that  there  would 
not  be  enough  left  to  pay  the  legacies,  it  is 
reasoned  that  the  bare  fact  of  giving  a  legacy 
indicates  an  intention  that  it  shall  be  met 
from  real  estate."  In  UoCom  v.  IteCom, 
100  N.  Y.  611,  3  N.  G.  480,  the  testator  ex- 
ecuted a  will  previous  to  the  day  of  his 
death,  by  which  he  bequeatbed  to  his  wife 
$1,000,  and  to  his  son  U.  9400,  and  gave  the 
residue  of  his  estate  to  four  children,  to  be 
divided  equally  between  them.  The  personal 
estate  left  by  the  testator  was  insufficient  to 
pay  his  funeral  expenses.  In  an  action  to 
have  the  widow's  l^jacy  declared  to  be  a 
charge  upon  the  real  estate,  it  was  held 
that  the  intent  of  the  testator  was  that  both 
legacies  should  be  so  chargeable;  the  court 
saying:  "Whether  a.  legacy  is  charged  upon 
the  real  estate  of  the  decedent  is  always  a 
question  of  the  testator's  intention.  The 
language  of  the  will  is  the  basis  of  the  in- 
quiry, but  extrinsic  circumstances  which  aid 
in  the  interpretetiou  of  that  language,  and 
help  to  disclose  the  actual  intention,  may 
also  be  considered.  .  .  .  His  personal  es- 
tate was  insufficient  even  to  pay  his  funeral 
expenses,  and  the  two  legacies  to  the  widow 
and  son  were  mere  mockeries,  unless  meant 
to  be  a  charge  on  the  real  estabs.  The  tes- 
tator must  have  known  that  he  had  no  per- 
sonal estate  with  which  to  pay  the  smallest 
portion  of  his  bequests;  and,  unless  he 
meant  to  charge  them  upon  the  land,  we 
must  impute  to  him  the  deliberate  and  con- 
Bcioue  intention  of  making  bequeste  to  his 
wife  and  son  which  he  knew  could  never  be 
paid.  .  .  .  But  the  situation  is  such  that 
all  possibility  of  innocent  mistake  is  re- 
moved, and  the  facts  drive  ns  to  the  alterna- 
tive of  believing  that  the  testator,  in  mak- 
ing his  last  will,  under  the  solemnity  of  ap- 
proaching death,  indulged  in  bequests  known 
to  be  useless  and  vain,  or  meant  that  they 
should  be  paid  from  the  only  possible  source. 
No  reasonable  intelligence  can  hesitate  to 
draw  the  latter  inference."  So,  in  Dunoon 
V.  Wallace,  114  Ind.  160,  IS  N.  B.  137,  it  U 
said:  "Where  a  testator  gives  legacies,  and 
so  disposes  of  all  bis  personal  property  that 
it  cannot  be  made  available  for  the  payment 
of  the  legacies,  the  natural  presumption  is 
that  he  intended  to  charge  the  land  with  the 
payment  of  the  legacies,  since  a  different 
role  would  attribute  to  him  a  purpose  to 
make  a  gift  in  appearance,  and  not  reality. 
.  ,  ,  &o,  where  a  testator  has  no  personal 
property  at  the  time  he  executes  a  will  and 
bequeaths  speciBc  legacies,  the  reasonable 
presumption  is  that  be  intended  to  charge 
than  on  the  land,  for  it  is  not  to  be  pre- 
sumed that  be  did  so  more  than  make  an 
empty  show  of  giving  a  bounty  to  the  \egi^ 
tees.  But  this  presumption  does  not  prevail 
where  there  is  personal  estate  at  the  time  the 
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will  wu  oecutod,  altliougli  it  m*.y  subae- 
quently  be  lost  to  the  teetator." 

That  the  teatatriz  was  poeftesBed  of  no  per- 
■onal  pTopert]r  at  the  time  of  the  execution 
of  the  will  wa«  clearly  ■howo  bf  the  facta 
and  circumstances,  and  especially  by  the  tes- 
timony of  Mrs.  Catharine  Bauer,  a  witness 
ior  defendant,  who  testified,  in  bo  many 
words,  that  the  testatrix  "stated  to  her  that 
■he  did  not  have  an;  money  to  pay  the  l^a- 
cies,  and  that  they  were  to  be  paid  by  selling 
one  of  the  housea;"  and,  while  the  language 
of  the  will  la  the  basis  of  the  inquiry  a«  to 
the  intention  of  tba  testatrix,  and  parol  evi- 
dence inadmissible  to  add  to  or  subtract 
from  it,  this  evidence  wag  adi)ii».iible  for  the 
purpose  of  showing  that  she  liud  no  pergonal 
property  with  which  to  pay  the  legacies 
(J/cCom  V.  SJcCorn,  100  N.  Y.  511,  3  N.  E. 
480;  Duncan  v.  Wallace,  114  Ind.  169,  IS  N. 
E.  137),  and  tends  strongly  to  show  that  her 
intention  was  to  charge  them  on  the  real 
property. 

The  tee ta.tr ix  gave  a  number  of  charitable 
bequests,  amounting,  in  the  aggregate,  to 
several  thousands  of  dollars.  To  her  sister, 
the  plaintiff,  she  gave  $2,000,  and  to  the 
rector  of  St.  Nicholas  Roman  Catholic 
Church  the  sum  of  $400  in  trust,  with  direc- 
tions that  the  annual  interest  or  income 
aTiBing  therefrom  be  applied  and  expended 
towards  preserving  and  adorning  her  grave 
and  family  burial  lot.  After  the  payment  of 
~  all  just  debts,  her  funeral  expenses,  and  all 
bequests,  she  gave  to  her  husband,  George 
A.  Lutz,  the  residue  of  her  personal  prop- 
erty. She  then  deviled  to  him  a  house  and 
lot  on  Fourteenth  street,  in  the  city  of  St. 
Louis,  as  hie  absolute  property;  another  lot 
on  Fifteenth  street,  in  said  city;  another  lot 
on  Fourteenth  Btreet,  with  houses  41S,  417, 
and  41B  thereon,  for  life,  with  remainder  in 
(ee  to  Qeorge  A.  Helein.  Jr.,  an  entire 
stranger.  All  of  the  bequests,  including  that 
in  trust  for  preserving   and   adorning    the 

SaTe  of  the  testatrix  and  the  family  bury- 
g  ground,  are  placed  by  the  will  upon  an 
equal  footing,  and  it  is  impossible  to  believe 
that,  knowins,  as  she  must  have  known, 
that  she  had  no  personal  property  from 
which  they  could  be  paid,  she  would  have 
made  them,  had  she  not  intended  that  they 
should  be  paid  from  her  real  property,  of 
which  she  bad  an  abundance.  If  such  was 
not  her  purpose,  it  was  simply  mockery  in 
her  to  make  bequests  which  she  knew  would 
not  be  paid.  Nor  do  the  facts  that  she  de- 
rised  part  of  her  real  property  to  her  hus- 
band in  fee,  and  part  to  him  for  life,  with  re- 
mainder in  fee  to  a  stranger,  and  that  she 
'      '       I  all  of  the  residue  of 


neral  expenses,  debts,  and  legacies, 
the  presumption  that  she  intended  to  charge 
her  real  estate  with  the  payment  of  the  lega- 
cies, in  the  absence  of  personal  property 
with  which  to  pay  them.  The  presumption 
that  she  intended  to  charge  her  real  estate 
with  the  payment  of  the  legacies  is  strength- 
ened from  Uie  fact  that  she  devised  part  of 
It  to  an  entire  stranger,  subject  to  the  life 
estate  of  her  husband,  and  to  hold  that  she 
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did  not  so  intend  would  defeat  the  bequest 
of  $2,000  to  her  sister,  besides  all  bequesU 
of  a  charitable  character,  which  would  be 
unnatural  and  unreasonable. 

We  therefore  rtverae  the  judgment  of  the 
circuit  court,  and  remand  the  cause  to  that 
court  with  directions  to  enter  up  judgment 
in  affirmance  of  the  order  and  judgment  of 
the  probate  court. 

Omntt,  P,  J.,  and  Sherwood,  J,  ecmciiT. 

Rehearing  denied. 


(Division  1.) 
Helena  UOLWERSON,  Reept^ 


..Ho... 


■  •) 


.     Coot  rib ntory    nevllKeBee    of   »   i 
aoa  killed  hT  >  street  ckf  will  deles 
action  tor  damages  lor  hia  deatb  on  aco 
of  the  DeElIsenc*  ot  the  motorman  In  fsJIlnc 
Co  atop  the  car  after  twcomlog  an 
danger,  In  the  abunce  at  an;  van 


e  ot  the 


>ntlanal  v 


ODg. 


X.     A  Bvw  trial  Bhonld  not  1>c  sntoted 

notwltbstanding  errors  ot  law   in.  glTlng  ar 
relualng  InatrucClans.  where  ttie  *etdlct  la  Is 
accordance  with  the  true  law. 
S.     A  Ditrtr  CBBiioI  coniilolB  of  an  error 
In  an  lastructloQ  wblcb  Is  In  hti  own  favor. 

4.  A  Keucral  cltr  ordlmmiic  reqalrlas 
Btotorueii  BBd  eon  doctors  of  street 
oaPB  to  keep  m,  T-lBlIoiit  '•cai.teh  tar  all 
persona  od  foot,  either  upon,  the  tra(±a  or 
moving  Cowards  them,  and  upon  the  dnC 
appearance  ot  danger  to  atop  the  car  within 
the  shortest  time  and  apace  possible,  daa 
not  alEect  the  civil  liability  ol  a  street  nil- 
waj  company  to  persons  Injured  bj  a  atreec 
car,  where  such  ordinance  was  not  made  t 
part  of  the  ordinance  grantlDg  the  street 
railway  franchise,  and  the  c«npan;  bo 
never  conaented  to  be  bound  thereby,  slnn 
a  city  cannot  tiy  ordinance  create  a  riKht  ot 
(Ftlon  between  third  persona,  or  enlarge  tbe 
common-law  or  statutory   liability    of    eltl- 

5,  Jio  it«vr  rlslit  of  ootloo  la  coofepro^ 
apon  ■  third  person  by  a  general  city  or- 
dinance Imposing  certain  dalles  apon  street 
railway  companies  snd  prescrlblDg  a  penalty 
tor  railing  to  cotaiply  therewllh,  since,  tbe  set 
belne  a  gcnerul  police  regulation  not  enacted 
for  the  beneflt  ot  particular  persona,  no  olhet 


(Fnlffsnt,  /.,  iHsseBtt.) 
(JODe  13,   ISOO.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  of  the  City  of  St. 

Note— As  to  lhe"e (Te fTo f~the  violation  of  or- 
dlDsnces  Id  respect  to  operation  of  street  ears 
to  render  the  companies  liable  for  Injurirs.  see 
alno  Fatb  v.  Tower  Grove  A  L.  R.  Co.  (Mo.) 
IS  L.  B.  A.  74.  and  ClnclnnsH  Street  B.  Co.  v. 
Uurt«y  (Ohio)  30  L.  R.  A.  jOS. 
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Louia  in   favor  of  pUintiS  in  bd  a«tJoa 
brought  to  recover  damages  for  the  allcgixl 
"   mt  killing  of  plaintiff's  husband.   He- 


■tegliffent 


Statement  by  BUnli>ll,  3.\ 

Appeal  by  defendant  from  an  order  grant- 
ing the  plaintiff  a  new  trial,  aft«T  a  verdict 
for  the  defendant;  the  reason  assigned  for 
granting  the  new  trial  being  error  of  law  in 
glTing  instructions  for  the  defendant.  The 
petition  alleges  that  Andrew  Holwerson,  ths 
plaintitTg  husband,  was  run  over  and  killed 
on  August  6,  1BE)2,  by  one  of  defendant's  elec- 
tric cars,  at  the  corner  of  Lucas  avenue  and 
Fourteenth  street,  in  St.  Louis.  The  peti- 
tion Srst  charges  common-law  negligence; 
and,  second,  the  violation  of  a  general  ordin- 
ance of  that  city  which  requires  motormen 
and  conductors  of  street  cars  to  keep  a  vigi- 
lant watch  for  all  persons  on  foot,  either  up- 
on the  tracks  or  moving  towards  them,  and 
npon  the  first  appearance  of  danger  to  such 
person  to  stop  the  car  within  the  shortest 
time  and  space  possible,  which  ordinance 
vision  the  petition  charges  that  the  defenaant 
undertook  and  agreed  to  obey  in  consideration 
of  the  granting  of  its  franchise  by  the  city. 
Ilie  answer  is  a  general  denial,  and  a  pica 
of  contributory  npgligence  on  the  part  of  the 
deceased.  The  trial  resulted  In  a  verdict  for 
tlie  defendant,  and  the  circuit  court  granted 
the  pInintiQ'  a  new  trial,  assigned  as  a 
eon  therefor  "that  the  court  erred  in  gi 
instructions  Nos.  2,  3,  4,  6,  and  0  at  tni 
quest  of  the  defendant,  and  overruled  g 
other  grounds."  Those  instructions  ar 
follows :  "  [  2 )  The  court  instructs  the  jury 
that  before  the  plaintiff  can  recover  against 
the  defendant  in  this  action  it  is  incumbent 
upon  her  to  prove  to  the  satisfaction  of  the 
jury  that  the  employees  of  defendant  in 
charj^e  of  the  car  in  qucation  failed  and  neg- 
lected to  exercise  ordinary  care  and  diligence 
in  stopping  its  car  in  time  to  have  avoided 
the  injury  to  the  deceased,  Andrew  Holwer' 
son;  and,  unless  the  plaintiff  has  shown  by 
the  evidence  such  want  of  ordinary  care  on 
the  part  of  the  defendant  company's  employ- 
ees in  charge  of  said  car,  then  the  jury  will 
find  their  verdict  for  the  defendant.  (3) 
The  court  instructs  the  jury  that  before  the 
plaintiff  can  recover  from  the  defcndar ' 
this  action  it  is  incumbent  upon  her  ti 
tablish  to  the  satisfaction  of  the  jury  that 
the  employees  of  the  defendant  company  ii 
charge  of  its  car,  after  they  saw,  or  by  tht 
exercise  of  ordinary  care  might  have  seen 
the  danger  to  tlie  deceased,  Andrew  Holwer 
»on,  were  guilty  of  eareleganess  or  negligence 
in  fniling  and  neglecting  to  stop  said  ce 
time  to  have  averted  the  injury  to  aaic 
ceased,  Andrew  Holwerson.  (4)  The  court 
instructs  the  jury  that  the  employees  of  the 
defendant  company  owed  to  the  deceased, 
Andrew  Holwerson,  only  that  degree  of  care 
which  an  ordinarily  careful  and  prudent  per- 
son engaged  In  the  same  business  would 
have  exercised  under  like  and  similar 
cumstances;  and,  if  the  jury  believes  from 
the  evidence  that  tie  employeea  of  the  de- 
fendant company  «xercie^  such  care,  then 
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the  jury  will  find  their  verdict  in  favor  of 

the  defendant.  (S)  The  court  instructs  the 
jury  that  if  they  believe  from  the  evidence 
that  the  employees  of  defendant  in  charge  of 
the  car  in  question  used  ordinary  care  in  the 
management  of  said  car  at  and  near  the 
place  wheie  the  deceased,  Andrew  Holwer- 
son, was  injured,  and  that  as  Boon  as  they 
saw  the  deceased,  Andrew  Holwerson,  in  a 
position  of  danger,  or  by  the  exercise  of  or- 
dinary care  might  have  seen  that  he  was  in 
danger,  they  used  such  care  and  caution  in 
stopping  said  car  to  avoid  injury  to  said  de- 
ceased, Andrew  Holwerson,  as  a  person  of 
ordinary  care  and  prudence  would  have  ex- 
ercised under  like  and  similar  circumstan- 
ces, then  the  verdict  of  the  jnry  must  be  for 
the  defendant.  (6)  The  court  instructs  the 
jury  that  it  was  tiie  duty  of  the  deceased, 
Andrew  Holwerson,  before  going  on  ur 
across  the  tracks  of  the  defendant  company, 
to  look  and  listen  for  approaching  cars  of 
sniil  defendant  company;  and  if  you  find 
from  the  eviilcnire  that  the  deceased,  Andrew 
Holwerson,  failed  so  to  do,  and  that  by  look- 
ing and  listening  he  could  have  seen  or 
beard  the  approaching  car  of  the  defendant 
oompany  in  time  to  have  averted  the  injury 
to  himself,  then  you  roust  find  your  verdict 
for  the  defendant,  unless  you  further  find 
from  the  evidence  that  the  employees  of  the 
defendant  engaged  in  the  operation  of  its 
car,  after  they  saw,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  that  deceased 
was  in  a  position  of  peril,  failed  to  use  such 
care  and  caution  in  stopping  said  car  to 
avoid  injury  to  said  deceased,  Andrew  Hol- 
u'erson,  as  a  person  of  ordinary  care  and 
prudence  would  have  exercised  under  like- 
and  similar  circumstances."  The  instruc- 
tjons  given  for  the  plaintiff  followed  the  tine* 
of  the  petition,  and  authorized  a  verdict  for 
the  plaintiff  if  the  defendant  was  guilty  of 
common-law  negligence  (it  is  not  necesanry 
to  analyze  that  instruction  here),  and  also 
if  the  defendant  was  found  guilty  of  a  vio- 
lation of  the  city  ordinance  pleaded,  laying 
special  stress  upon  that  feature  of  the  ordin- 
ance that  requires  a  motorman  to  keep  a  vig- 
ilant watch  for  persons  on  or  moving  to- 
wards the  track,  and  on  the  first  appearance 
of  danger  to  stop  the  ur  in  the  shortest 
apace  and  time  possible. 

Uessra.  BdCaKelghKn,  BMrelay,  At 
WAtta,  for  appellant: 

The  verdict  of  the  jnry  was  right,  and 
therefore  the  appellant  is  entitled  to  have  its 
appeal  sustained,  and  the  order  for  a  new 
trial  vacated. 

Ittner  v.  Bughea,  133  Mo.  680,  34  8.  W. 
1110;  Vugg  v.  MitsouH  P.  R.  Co.  138  Mo. 
172,  30  S.  W.  648. 

The  deceased's  negligence  was  contempo- 
raneous with  his  being  struck  by  defendant's 
car,  and  was  "the  immediate,  direct,  and 
proximate  cause  of  the  injury;"  and  this  is 
not  a  case  of  the  prior  n^ligence  of  the  de- 
led,  the  eiTect  of  which  could  have  been 
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gence   of   the  deceased,   reaching   down    In 
point  of  time  to  hii  beine  itruck. 

Even  tliougli  defendanra  motorman  may 
have  beMi  negligent,  tbe  plaintifl  canoot  re- 

WataoH  T.  Ifoufid  City  Btraet  R.  Co.  133 
Mo.  24a,  34  8.  W.  673;  Huggart  v.  Mittovri 
P.  R.  Co.  134  Mo.  B73,  36  S.  W.  220;  Vogg  t. 
UUsouri  P.  R.  Co.  138  Mo.  172,  38  B.  W. 
649;  CiiJbertaon  T.  Metropolitan  Street  R. 
Co,  140  Mo.  35,  38  8.  W,  834, 

It  was  the  duty  of  Uie  deceased,  before  he 
went  on  defendant's  track,  to  look  and  listen 
to  see  whether  a  car  waa  approaching  in 
eloxe  and  dangerous  proximity. 

Payne,  v.  Chicago  d  A.  R.  Co.  13Q  Mo.  GS2, 
38  S.  W.  306:  Watson  t.  ifound  City  Street 
R.  Co.  133  Mo.  248,  34  8.  W.  673;  Baker  v. 
fafiMM  City,  Ft.  8.  A  IT.  R.  Co.  122  Ho.  562, 
Se  &  W.  20;  Bunyan  t.  CitieeM*  B.  Co.  127 
Mo.  12,  29  S.  W.  842. 

Defendant  was  only  required  to  exerdse 
the  ordiDary  care  of  a  prudent  person  under 
like  and  similar  circumstances,  and  the  or- 
dinance pleaded  in  plaintiff's  petition,  and 
given  in  evidence,  dia  not  Impose  a  higher  or 
a  dilTerent  character  of  care  OB  defendant 
with  i-<>flpect  to  the  deceased. 

Boaen  v.  Chicago.  B.  A  K.  0.  R.  Co.  9S 
Ho.  268,  8  8.  W.  230 ;  Tetherov)  t.  St.  Jotepk 
&  D.  il.  R.  Co.  98  Mo.  74,  11  S.  W.  310; 
WilHnt  T.  8t.  LouU,  I.  Jf.  d  8.  R.  Co.  101 
Mo.  93,  IS  S.  W.  893;  Hanton  v.  UUsauri  P. 
R.  Co.  104  Mo.  3SI0,  16  S.  W.  233 ;  Dickson  v. 
Uitaouri  P.  R.  Co.  104  Mo.  404,  18  B.  W. 
381;  Rtiailey  v.  Union  Depot  R.  Co.  114  Mo. 
619,  21  S.  W.  832 :  ^-riofc  t.  8t.  Louis.  K.  C. 
A  S.  R.  Co.  7fi  Mo.  SOB ;  Banyan  v.  Cifi:«n«' 
R.  Co.  127  Mo,  12,  29  8.  W.  842 ;  Oulick  t. 
Clarke.  Kl  Mo.  App.  26;  Booth,  Street  Sail- 
roads,  i  .100. 

Jfr.  Robert  A.  Holl«ad,  Jr.,  also  for 
appellant. 

jir.  A.  S.  Taylor  for  respondent. 

yff^»fii»ii,  J.,  delirand  the  opinion  of  the 

The  plaintiff  says:  "The  evidence  for  the 
plaintiff  presented  a  case  of  prior  negli- 
gence of  the  deceased,  Andrew  Holwereou, 
in  going  upon  the  track,  and  subsequent  neg- 
ligence of  the  motorman  in  suffering  the  car 
to  drag  decraised  and  mn  over  and  kill  him, 
when  he  could  readily  have  stopped  the  car 
and  averted  the  kilting  after  the  deceased 
waa  struck  and  being  dragged."  On  the 
other  hand,  the  defendant  contends  that  the 
case  is  one  of  "not  merely  the  previous  neg- 
IJKcnce  of  the  deceased,  in  coming  upon  the 
track  without  1o<^ing  or  listening,  hut  also 
his  continuing  negligence  after  he  had  gone 
upon  the  track,  in  not  getting  off  of  it  be- 
fore the  car  struck  him."  In  other  words, 
both  sides  assume  that  in  the  first  instance 
the  defendant  was  guilty  of  negligence,  and 
the  plainUff  waa  guilty  of  contributory  n^- 
ligence.  The  difference  between  them  Is  as 
to  their  respective  acts  and  duties  after  tills 
condition  eiisted.  The  plaintiff  contends 
that  the  defendant's  agents  saw,  or  by  the 
exercise  of  a  proper  de^ee  of  care  such  as 
the  circumstances  demanded  should  hare 
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been  used  they  could  have  seen,  the  plain- 
tiff's situation  and  danger,  and  could  h.'krc 
readily  stopped  the  car  and  averted  the  kill- 
ing, and  hence  it  is  liable  notwithstanding 
the  prior  contributory  negligence  of  the 
plaintiff.  The  defendant,  on  the  other  hand, 
contends  that,  even  if  all  this  be  true,  still 
the  plaintiff  cannot  recover,  because,  uot- 
witbstAnding  such  subsequent  negligence  on 
its  part,  the  plaintiff  continued  to  be  negli- 
gent in  this:  that  by  Uie  exercise  of  ordin- 
ary care  he  could  have  prevented  the  injury 
by  getting  off  the  track  before  the  car  struck 
him,  notwithstanding  any  negligenoe  on  the 
part  of  the  defendant  in  not  stopping  the  car 
in  time  to  prevent  the  accident  after  the 
plaintiff's  position  of  danger  was  seen  by  it, 
or  notwithatanding  the  negligence  of  the  de- 
fendant in  not  exercising  proper  care  to  dis- 
cover auch  danger.  In  other  words,  bolh 
sides  recognize  the  rules  of  law  a«  to  n^ti- 
rence  of  the  defendant  and  contributory  atf- 
ligeoce  of  the  plaintiff,  and  that  there  is  no 
such  thing  as  comparative  negligence;  iNit 
the  plaintiff  invokes  the  huraanltariau  doc- 
trine that  does  not  excuse  the  defendant 
from  liability  if.  aftor  disoovering  the  dan- 
ger of  the  plaintiff,  it  fails  to  exercise  prop- 
er care  to  prevent  injuring  him,  or  if  the  de- 
fendant is  further  negligent  in  not  discorer- 
ing  the  danger  of  the  plaintiff  in  time  to  pre- 
vent the  injury,  when  by  proper  care  it 
might  have  done  so  and  prevented  it;  and 
the  defendant,  conceding  all  thie,  atjll  In.'ist^ 
that  the  corollary  of  the  proposition  is  tliai. 
notwithstanding  auch  subsequent  n^ligenre 
of  the  defendant,  the  plaintiff  cannot  recov- 
er if  he  also  was  guilty  of  subsequent  con- 
tern  poraneoua  and  continuing  negligenre. 
without  which  he  would  not  have  been  in- 
jured notwithstanding  all  the  negligence  of 
the  defendant;  or,  stated  otherwise,  that 
such  conditions  make  out  a  case  of  concur- 
ring negligence,  which  precludes  a  recovery. 

As  a  matter  of  taw.  both  contentions  are 
correct,  but  in  ite  last  analysis  the  whole 
doctrine  of  subsequent  negligence,  as  applied 
to  both  the  defendant  and  the  plaiDtiiT.  is 
but  a  reflntng,  a  subdividing,  and  an  appor- 
tioning into  stages  and  d^^ees  of  the  doc- 
trine of  negligence  and  contributory  negli- 
gncc,  and  has  crept  into  the  law  in  the  ef- 
rt  to  determine  uie  immediate,  direct,  and 
proximate  cause  of  the  injury,  and  to  ascer- 
tain whether  the  plaintiff  was  guilty  of  n^- 
ligence  which  contributed  with  the  defend- 
ant's negligence  to  the  producing  of  the  in- 
jury. 

The  whole  law  on  the  nfhject  Is  so  aptly 
expressed  by  Macfarlane,  J.,  in  Wataon  v. 
Ifound  City  Street  R.  Co.  133  Mo.  loe.  fit. 
260,  34  S.  W.  S74,  that  to  attempt  to  im- 
prove upon  it  or  to  elucidate  it  would  be  a* 
puerile  aa  to  try  "to  paint  the  lily,"  and  we 
therefore  simply  quote  and  approve  It.  That 
learned  jurist's  formulation  of  the  rule  is 
this:  "Tn  order  to  avoid  the  effect  of  the 
unquestioned  negligence  of  deceased  plain- 
tiff charges  that  defendant's  employees 
tailed  to  observe  proper  care  after  the  peril 
to  which  he  liad  exposed  himself  was  knoira 
to  them,  or  hy  reftsouable  care  might  have 
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been  known.  The  rule  is  thus  invoked, 
which  u  well  settled  in  this  state,  that, 
though  one  has  nf^gligently  placed  him^lf 
upon  t  railroad  track  iu  front  of  a  moving 
train,  those  operating  it  owe  him  the  duty 
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avoid  i 
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s  negligeuce  will  not  bar  a  recovery,  if 
injury  results  t4]  him  from  ne);lect  of  such 
duty.  But  to  carry  this  doctrine  to  the 
length  of  saying  that  one  who  knowingly 
eroiRe«  the  track  of  a,  railway,  in  such  close 
[jroTimity  to  a  moving  train  as  to  be  struck 
thereby  before  he  could  cross,  would  not  be 
guilty  of  concurring  negligence,  would  virtu- 
ally  abolish  the  law  of  contributory  negli- 
jrenee  altogether,  and  render  nugatory  a  long 
and  uniform  line  of  decisions  of  this  oourt. 
Hoi/d  V.  Wabath  Weiiem  R.  Co.  105  Mo.  371, 
10  S.  W.  809,  and  cases  cit«d.  The  rule  first 
stated  prraupposes  a  previous,  or.  In  point 
of  time,  a  prior,  negligence  of  plaintiff,  the 
rITect  of  whieh  oould  be  avoided  by  defend- 
ant. It  does  not  exempt  plaintiff  from  the 
consequences  of  his  own  contemporaneous 
negligence,  which  is  an  immediate,  direct 
and  proximate  cause  of  the  injury.  'When 
the  negligent  acts  or  omiBsions  of  the  par- 
ties to  the  action  were  contemporaneous, — or, 
what  is  to  say  the  same  thing,  when  the  ca- 
tastrophe is  the  result  of  concurring  or  mu- 
tual acts  of  negligence,  the  plaintiff  cannot 
recover  damages.'  Beach,  Contrib.  Ntg.  | 
S6.  That  deceased  saw  the  moving  train 
before  going  upon  the  track  is  demonstrated 
not  only  by  the  fact  that  it  was  close  to 
him,  and  he  'had  eyes  to  see,'  but  by  the  posi- 
tive evidence  that  'he  hurried  to  go  around 
the  oars.'  There  is  no  evidence  that  the  mo- 
torman  in  charge  of  the  cars  could  have 
known  that  deceased  intended  venturing 
across  the  track  until  he  got  upon  it  De- 
ceased was  not,  then,  in  a  situatiou  of  peril 
which  called  for  action  by  the  motorman  un- 
til he  went  upon  the  track.  When  he 
stepped  upon  the  track  he  knew,  or  should 
have  known,  that  the  cars  would  run  upon 
him  unless  he  was  very  quick  in  his  move- 
ments, or  unless  their  speed  was  checked. 
In  the  circumstances,  no  fair  and  just  con- 
clusion can  be  dravm  but  that  the  negligence 
of  deceased  was  a  direct,  contemporaneous, 
and  proximate  cause  of  his  own  death.  In 
the  face  of  known  and  imminent  danger  he 
took  the  risk  of  crossing  the  track,  and 
though,  in  the  moiient  of  danger,  the  train- 
men may  also  have  neglected  their  duties, 
he  must  bear  the  consequeneea  of  hie  con- 
tributory n^lig^nce.  The  doctrine  ot  com- 
parative negligence  is  not  recognized  in  this 
state. 

The  same  principle  was  announced  by 
Gantt,  P.  J.,  m  Bvggart  t.  Miesouri  P.  R. 
Co.  134  Mo.  673,  36  S.  W.  220.  and  by  Sher 
wo'jd,  J.,  in  Foj73  v.  Missouri  P.  R.  Co.  133 
Mo.  172,  36  S.  W.  640,  and  has  been  the  long- 
accepted  rule  in  this  state,  as  is  shown  by 
Sherwood,  J.,  in  the  cases  cited  in  the  Vogg 
Crrsc.  True,  these  cases  announce  the  prin- 
ciple as  appljod  to  the  first  analysis  of  the 
ease,  while  the  WaUon  Case  established  the 
principle  when  applied  to  the  second  analy- 
sis of  the  case;  but,  u  almve  indicated,  such 
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second  analysis  has  been  resorted  to  only 
for  the  purpose  of  reducing  the  case  to  its 
last  analysis,  in  order  to  determine  the  prox- 
imate cause  of  the  injury,  and  if  such  last 
analysis  shows  negligence  of  the  defendant, 
and  also  contributtiry  or  concurrent  negli- 
gence of  the  plaintiff,  it  is  as  fatal  to  the 
plaintiff's  right  to  recover  as  if  such  condi- 
tions had  appeared  on  the  first  analysis  and 
there  had  been  no  room  for  a  second  analy- 
sis. In  other  words,  the  principle  of  law  is 
the  same  whether  the  case  is  partially  esara- 
incd  or  thoroughly  examined;  for,  ivhpiii^ver 
it  apjicars  from  the  ultimate  facts  proved 
that  the  plaintiff  was  guilty  ot  contributory 
ne^li^cncc,  it  ends  the  case,  as  there  is  no 
such  thing  as  "comparative  negligence." 

The  doctrine  of  the  Watson  Case  is  fully 
supported  by  the  eanes  of  Sinelair  v.  Chicaw, 
B.  if  K.  C.  R.  Go.  133  Mo.  loo.  cif.  241.  34 
S.  W.  70;  CiilUrteon  v.  Metropolitan  Street 
R.  Co.  140  Mo.  33,  38  S.  W.  834 ;  Miaiouri 
P.  R.  Co.  V.  UoKely,  6  C.  C.  A.  641,  12  U.  S. 
App.  601,  57  Fed.  Kep.  S22;  Kiriley  v.  Chi- 
cago, AI.  i  8t.  P.  If.  Co.  63  Fed.  Rep.  301. 
In  the  case  last  cited  it  was  said:  "Conced- 
ing that  there  was  a  duty  upon  the  defend- 
ant's servants  lo  anticipate  that  persons 
would  be  upon  the  track,  this  is  set  off  by 
the  duty  on  the  part  of  the  deceased  to  anti- 
cipate that  trains  would  run  on  the  track, 
and  hence  to  keep  a  lookout  for  them.  Con- 
ceding that  a  careful  lookout  on  the  part  of 
the  defendant's  servants  would  have  revealed 
the  deceased  on  the  track,  this  is  set  off  by 
the  fact  that  a  diligent  outlook  by  the  de- 
ceased would  have  revealed  the  approach  of 
the  engine  at  his  rear.  Conceding  that  the 
defendant's  servanta  might  have  stopped  the 
engine  by  the  exercise  of  ordinary  care  be- 
fore running  onto  the  deceased,  this  conces- 
sion Is  set  off  by  the  indisputable  fsct  that 
the  deceased  after  be  might  have  discovered 
the  enipne,  and  even  at  a  later  stage  in  the 
event,*  which  led  up  to  the  catastrophe. 
miglit  have  stepped  aside,  and  have  avoided 
the  engine."  Tlie  same  rule  is  announced  In 
Sinolair  v.  CKicago,  B.  d  K.  0.  R.  Co.  133 
Mo.  loo.  eit.  242,  34  B.  W.  78. 

This  question  has  been  so  ably  discussed 
by  Sanborn.  J.,  concurred  in  by  Brewer, 
Circuit  Justice,  In  tfis»ovri  P.  R.  Co.  v. 
Moseley,  (I  C.  C.  A.  641,  12  U.  S.  App.  601, 
67  Fed.  Rep.  021,  that  we  quote  the  reason- 
ing employed.  The  case  was  this:  The 
plaintiff  was  walking  eestwardly  on  the  de- 
fendant's track,  in  its  yards  where  there 
were  6ve  tracki,  in  St.  Louis,  which  for  a 
long  time  had  been  used  by  pedestrians,  and 
could  have  seen  a  train  approaching  from 
the  rear  for  at  least  1,000  feet.  The  defend- 
ant's engine  was  backing,  and  its  tender  was 
pilfd  high  with  coal,  so  that  the  employees 
on  the  engine  could  not  see  the  pTaintiff  on 
the  track.  The  engine  was  running  at  a 
hish  rate  of  speed,  in  excess  of  the  rate 
limited  by  the  city  ordinance,  and  no  bell 
was  kept  ringing,  as  the  city  ordinances  re- 
quired, nor  was  there  anyone  stationed  on 
the  tender  to  look  out  for  persons  on  the 
track.  .A  train  approached  the  plaintiff 
from  the  east,  and  he  stepped  onto  the  next 
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ptimllel  track,  and  continued  to  walk  there- 
on, without  once  looking  behind  him,  for 
oi'er_  300  teet,  when  the  engine  that  was 
bai'ldng  an  aloie^aid  struck  him  and  injured 
him.  Tlie  learned  judge,  after  atatine  these 
oonditiona,  said:  "Conceding  all  Uiat  he 
claim B,;— that  the  eustouiary  use  of  these 
jards  by  pedextiians  proved  the  implied  ai- 
Bent  of  the  defendant  to  such  use,  and  placed 
the  plftintitf  in  the  position  of  a  licensee, — 
Btill  he  IB  not  in  a  position  to  recover.  A  li- 
cense did  not  relieve  him  from  the  duty  of 
exercising  ordinary  care  to  protect  bimseif 
from  the  obvioun  dangers  from  the  engines 
and  cars  that  were  moving  about  him.  It 
certainly  rave  him  no  higher  right  than  that 
of  a  traveler  on  a  public  highway  at  a  rail- 
road crossing.  It  is  the  duty  of  such  a  trav- 
eler to  stop  and  look  and  listen  before  he 
croBaes  a  single  track.  Every  railroad  track 
is  a  constant  wsvning  of  danger  from  the 
powerful  machines  that  traverse  it.  The 
traveler  on  the  public  highway  who,  without 
looking  both  ways  and  listening  for  the 


tory  negligence  that  bars  hia  recovery, 
thoueh  the  railroad  company  may  have  been 
negligent.  Chicago,  R.  I.  &  P.  R.  Co.  t. 
Ilovstnn,  05  U.  8.  6B7,  2*  L.  ed.  542;  Rc\o- 
pcld  V.  Chicago.  M.  d  St.  P.  R.  Co.  114  U. 
S.  015,  29  L.  ed,  224,  5  Sup.  Ct.  Rep.  1125; 
McOralh  y.  Ketc  York  C.  £  H.  R.  K.  Co.  50 
N.  Y.  4CS.  17  Am.  Rep.  3.^9 ;  Rodrian  v.  Ntno 
Tork,  N.  a.  A  H.  R.  Co.  12S  N.  Y.  520,  20  N. 
K.  741;  and  the  other  authorities  cited  su- 
pra. How,  tben,  can  this  plaintiff  recover 
when  he  deliberately  stepped  upon  the  track, 
and  walked  300  feet,  without  once  looking 
behind  himT  The  fact  that  the  roar  of  the 
pasning  freight  train  made  his  sense  of  hear- 
ing practically  uscIp'is,  made  the  duty  of  the 
frequent  and  diligent  use  of  his  eyes  more 
imperative,  ilynning  v.  Detroit,  L.  A  N.  R. 
Co.  59  Mich.  257,  26  N.  W.  614.  If  it  is 
coDtrihutory  negligence  that  bars  recovery  to 
erotu  a  single  track  infrequently  used,  and 
but  a  few  feet  wide,  without  listening  and 
looking  for  the  coining  locomotive,  it  is  cer- 
tainly grOBl  negligence  to  step  upon  a  track 
in  busy  railroad  ^ards,  and  walk  300  feet 
without  once  lodcing  to  the  rear,  and  espe- 
cially when  the  aense  of  hearing  is  rendered 
Siracticnlly  useless  by  the  noise  of  a  long 
rcight  train  passing  over  an  adjoining 
track.  It  is,  however,  urged  that  the  proxi- 
mate cause  of  the  injury  was  the  failure  of 
the  Bervanta  of  the  defendant  to  ring  the  bell 
ol  the  engine,  and  not  the  carelessness  of 
the  plaintifT  in  walking  on  the  track  without 
looking  for  the  engine.  It  la  said  that,if  the 
bell  had  been  rung,  the  plaintiff  would  have 
heard  it,  and  have  avoided  the  danger,  and 
that  he  had  a  right  to  rely  on  the  eipecta- 
tioD  that  the  defendant's  aervanta  would 
comply  with  the  ordinance,  and  ring  Qie 
bell,  and  therefore  he  should  be  permitted  to 
recover.  This  position  is  untenable.  First. 
The  qnestion  here  is  not  whether  the  negli- 
gence of  the  defendant  or  that  of  the  plain- 
tiff is  the  more  proximate  cause  of  the  in- 
jury, but  whether  or  not  the  negligence  of 
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the  plaintiff  directly  contributed  to  it.  An 
effect  often  baa  many  proximate,  and  many 
remote,  causes.  If  the  negligence  of  the 
plaintiff  waa  one  of  the  proximate  causes  of 
the  injury, — if  it  directly  contributed  to  the 
unfortunate  result, — he  cannot  recover,  even 
though  the  negligenoe  of  the  defendant  also 
contributed  to  it.  In  such  a  case  the  plain- 
tiff can  recover  only  when  the  defendant's 
negligence  ia  the  only  proximate  cause  of  the 
injury.  No  argument  is  required  to  show 
that  the  negligence  of  the  plaintiff  in  thi' 
case  directly  contributed  to  this  injury.  It 
was  Diligence  for  him  to  step  upon  this 
track  without  looking  to  the  west;  it  was 
n^ligence  for  him  to  walk  upon  the  trade 
300  feet  without  looking  behind  him.  If  he 
had  looked  to  the  west,  or  the  rear,  he  would 
have  seen  the  coming  engine,  and  would  not 
have  been  injured.  In  the  absence  of  hit 
own  negligence,  no  act  of  the  defendant 
would  have  harmed  him.  Second.  The  neg- 
ligence of  the  plaintiff  waa  the  more  proxi- 
mate cause  of  this  injury.  The  proximate 
cause  is  not  always,  nor  generally,  the  art 
or  omission  nearest  in  time  or  place  to  the 
effect  it  produces.  In  the  sequencea  of 
events,  there  are  often  many  remote  or  inci- 
dental causes  nearer  in  point  of  time  and 
place  to  the  effect  than  the  efficient  movinp 
cause,  and  yet  subordinate  to  it.  and  often 
themselves  influenced,  if  not  produced,  by  it. 
Thus,  a  defect  in  the  construction  of  a  boiler 
of  an  engine  may  long  exist  without  harm. 
and  yet  flnaTIy  be  the  proximate  cause  of  an 
explosion  to  which  the  climate,  throuah  the 
nepliffpnce  of  the  engineer,  and  other  inci- 
dental causes  nearer  by  years  to  the  effect, 
may  contribute.  Caaea  illustrating  this 
proposition  are  Vnion  P.  R.  Co.  v.  CalJag- 
him,  6  C.  C.  A.  205.  12  U.  S.  App.  541,  S« 
Fed.  Eep.  988;  Ifificaufcee  d  St.  P.  R.  Co.  v. 
Ktlioqg,  S4  U.  S.  46B,  24  L.  ed.  258:  Xtna 
I«g.  Co.  V.  PootK  06  U.  S.  117.  130.  24  L.  ed. 
30fi,  3!)S;  LgncK  v.  JIurdin,  I  Q.  B.  29:  /I- 
lidge  V.  Oood«:in,  B  Car.  ft  P.  190,  192; 
Clork  V.  Chambers,  1..  E.  3  Q.  B.  Div.  327: 
Postene  v.  Adans.  40  Cat.  87.  That  negli- 
gence ia  the  proximate  cause  of  an  injury 
from  which  the  injury  might  and  ought  tii 
have  been  foreseen,  or  reasonably  antici- 
pated, under  the  circumstances,  as  its  prob- 
able result.  That  negligence  which  seta  ia 
motion  a  train  of  events  that  in  their  nat- 
ural sequence  might  and  ought  to  be  ex- 
pected to  produce  an  injury,  if  undisturbed 
by  any  independent  inten-ening  cause,  is  the 
proximate  cause  of  that  injury.  Chicago, 
St.  P.,  Jf.  d  0.  R.  Co.  V.  Ellioll,  20  L.  E.  A. 
B8S,  B  C,  C.  A.  347,  12  U.  S.  App.  381,  35 
Fed.  Rep.  949;  Iftltoowtoe  i  8t.  P.  R.  Co.  t. 
Kelloqo,  04  C.  S.  476,  24  L.  ed.  S59;  Hoag 
V.  Lal-e  Shore  d  11.  S.  B.  Co.  95  Pa.  293,  298, 
200,  27  Am.  Rep.  0G3.  It  goes  without  say- 
ing that  the  injury  from  engines  or  cara  can 
be,  and  ought  to  be,  foreseen  or  anticipated 
as  the  probable  result  of  walking  across  or 
upon  a  railroad  track  In  frequent  use.  with- 
out looking  both  ways,  and  listening  for  ap- 
proaching engines.  This  ia  demonstnted  by 
the  fact  that  so  universal  is  this  experience 
that  it  has  betome  a  settled  rule  of  law  that 
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mch  actloD  fa  negligence.  It  waa  the  n^- 
ligence  of  this  plaintiff  in  walking  on  the 
railroad  track  without  looking  to  the  west 
thftt  put  in  motion  the  train  of  erenti  that 
led  to  this  disaster.  He  voluntarily  placed 
himself  in  the  dangerous  situation.  He 
knew  hia  danger.  The  servant*  of  the  de- 
fendant were  not  advised  of  his  position  or 
of  his  danger,  and  they  had  a  right  to  rely 
on  the  expectation  that  he  would  obey  the 
law  and  discharge  his  duty.  His  greater 
knowledge  imposed  upon  him  the  duty  of 
greater  care  than  was  required  of  them. 
The  natural  and  inevitable  result  of  his  con- 
tinuanfe  upon  this  track  nas  a  collision 
with  an  engine  unless  some  new  cause  in- 
tervened to  prevent  it.  Without  the  inter- 
vention of  such  cause,  the  accident  waa  only 
a,  question  of  time.  The  engine  was  certain 
to  come.  Tlie  only  chance  of  bis  escape  was 
that  some  independent  cause,  such  as  his 
own  care  and  action,  or  the  defendant's 
watchfuTness,  would  intervene  to  turn  aside 
the  natural  sequence  of  events,  and  to  take 
him  from  the  track  before  the  engine  passed 
over  it.  No  independent  cause  did  intcr- 
▼ene,  and  his  own  negligence  was  permitted 
to  work  out  the  unfortunate  result.  It  is 
certain  that  this  result  couM  not  have  heea 
Attained  unless  the  plaintiff  had  first'  been 
negligent.  Tt  may  be  true  that  it  would  not 
have  resulted  it  the  bell  had  been  rung. 
But,  if  this  be  so.  the  failure  to  ring  the  bell 
WAS  not  an  inde[)endent  intervening  cause. 
It  was  entirely  dependent  for  its  evil  effect 
upon  the  precedent  negligence  of  the  plain- 
Ufl  in  walking  along  the  track  without  us- 
ing his  eyes.  If  he  had  not  been  carclcsB, 
he  would  not  have  been  on  the  track,  and 
the  failure  to  ring  the  bell  could  not  have 
Injured  him.  The  negligence  of  the  defend- 
ant's servants  was,  at  most,  concurring  or 
succeeding  negligence,  which  simply  failed 
to  interrupt  the  natural  sequence  of  events, 
and  permitted  plaintiff's  breach  of  duty  to 
work  out  the  disaetrauB  result  of  which  it 
was  the  primary  and  eincient  cause.  'The  in- 
jnry  waa  the  natural  renult  of  the  pTaintifT'e 
own  carelesHnesB,  and  the  jury  should  have 
been  iuatructed  to  return  a  verdict  for  the 
defendant." 

3  Elliott,  Railroads,  p.  1793,  g  1175,  dis- 
ensses  and  disposes  of  the  subject  In  this  mas- 
terful way:  Although,  as  we  have  already 
»hown,  the  general  rule  is  that  contributory 
negligence  will  defeat  a  recovery,  yet  there 
is  an  exception  to  the  rule,  or  perhaps  it 
would  be  better  to  say  that  the  rule  doea 
not  apply,  where  the  injury  is  wilfully  in- 
flicted, or  the  failure  of  the  company  to  ex- 
ercise reasonable  care  after  discovering  the 
traveler's  peril  is  the  proximate  cause  of  the 
injury.  In  this  connection,  however,  it  is 
necessary  to  bear  in  mind  the  rule  that  the 
company,  or  its  employees,  have  £.  right  to 
presume,  under  ordinary  circumstances,  that 
•n  adult  who  is  upon  or  near  the  track,  and 
apparently  able  to  take  care  of  himself,  will 
do  so,  and  stay  off  or  get  off  in  due  time. 
Some  of  the  courts,  misapplying,  as  we 
think,  the  doctrine  of  an  old  English  case. 
have  held  that  the  company  Is  liable,  not 
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only   where  it  discovers  the  danger  of  the 

traveler  in  time  to  avoid  the  effect  of  his 
negligence,  and  fails  to  exercise  reasonable 
care  to  avoid  it,  but  also  where  It  fails  to 
exercise  reui^nnable  cnre  to  look  out  for  the 
truiVeler,  and  thus  fnils  to  discover  his  dan- 
ger in  the  first  instance,  or  if  it  might,  in 
any  event,  have  .ivoided  the  consequences  of 
the  plaintifTs  negligence  by  the  exercise  of 
reasonable  care.  It  seems  to  us  that  this 
doctrine  is  much  like  the  exploded  doctrine 
of  comparative  negligence,  and  that,  unless 
it  is  limited  in  its  application,  it  loses  sight 
of  the  element  of  proximate  cause,  and  vir- 
tually  nullifies  the  doctrine  of  contributory 
negligence.  We  think  the  better  rule  is 
that,  except  where  the  injury  is  wilfully  in- 
flicted, or  is  inflicted  under  such  circum- 
stances as  to  amount  to  wilfulness,  the  rule 
that  contributory  negligence  is  a  good  de- 
fense applies  without  qualification,  unless 
tile  company  is  guilty  of  negligence  subse- 
qutnt  to  that  of  the  plaintiff,  and  not  merely 
contemporaneous  and  concurrent  with  that 
of  the  plaintiff.  In  other  words,  while  the 
company  may  be  liable  where  it  fails  to  ex- 
ercise reasonable  care  by  which  it  could 
have  avoided  the  conBc<juenceB  of  the  plain- 
tiff's negligence  after  discovering  it  and  his 
danger,  or  if  reasonnble  care  requires  that 
it  should  have  made  such  discovery  after  the 
plaintiff  hod  negligently  incurred  the  dan- 
ger, and  it  fails  to  do  so,  and  to  use  reason- 
able caie  by  which  injury  could  have  been 
avoided,  yet  it  is  stating  the  rule  too  broadly 
to  say  that  the  company  is  liable  if  it  might 
have  avoided  the  injury  or  the  consequences 
of  the  plaintiff's  negligence  by  the  exercise 
of  reasonable  care." 

Beach,  Contrib.  Neg.  3d  ed.  }  S4,  in  spealc- 
ing  of  the  prior  negligence  of  the  plaintift 
and  the  subsequent  negligence  of  the  defend- 
ant, says:  "It  is  sometimes  said  to  be  the 
rule  that  a  plaintiff  may  recover,  notwith- 
stinding  the  fact  that  his  own  negligence 
exposed  him  to  the  risk  of  injury,  if  the  de- 
fendant, after  becoming  aware  of  the  plain- 
tiff's danger,  failed  to  use  ordinary  care  to 
avoid  injuring  him,  or,  as  Judge  Thompson 
put*  it:     'Perhaps    a   better    expression  of 


injury,  yet  if  the  defendant,  after  dis- 
covering the  exposed  situation,  inflicts  the 
injury  upon  him,  through  a  failure  to  exer- 
cise ordinary  care,  the  plaintiff  may  recover 
damages.'  This  is  but  another  attempt  to 
make  sense  out  of  the  rule  laid  down  in 
the  case  of  Daoieg  v.  Mann,  10  Meee.  ft  W. 
64S,  and  to  make  ft  square  with  the  recog- 
nized and  unquestioned  rules  of  law  which 
obtain  upon  the  subject  of  contributory  neg- 
ligence. As  it  ia  first  formulated  above,  it 
is  equivalent,  for  practical  purposes,  to  the 
rule  that  when  the  defendant's  negligence  Is 
the  proximate  cause  of  the  Injury,  while 
that  of  the  plaintiff  is  only  a  remote  cause 
or  a  mers  condition  of  it,  tJis  action  will  lie. 
This,  as  has  been  shown,  is  a  correct  rule. 
and  it  is  correctly  sxpressed.  As  used  in 
this  senee,  'prior*  and  'subsequent'  are  very 
nearly,  and    often  exactly,    equivalent   to 
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'proximate'  and  'remote.'  "Prior  negligence' 
will  uauallj  be  found  Bubstantiallf  tbe  same 
«a  negllR^nce  that  ii  regarded  om  a  remoto 
cause,  and  'lubeequent  negligence'  means, 
ordinarily,  in  the  judge's  opinion,  the  negli- 
gence that  did  the  miachlef,  which  ia  more 
usually  known  a*  n^ligcace  which  ia  a 
proximate  cause."  And  the  same  author,  in 
S  AG,  furtlier  refers  to  the  HUbject  aa  fol- 
lows: "On  the  other  hand,  the  author  ven- 
turpB  to  Bugi^est  that  the  rule,  as  stated  by 
Judge  Thompson,  is  only  an  indifferent  way 
of  saying  that,  when  the  defendant's  negli- 
gence is  wilful,  the  plaintiff's  contributory 
ne^lif^nce  fs  not  a  defense.  When  one,  after 
disenverinff  that  I  have  carelessly  exposed 
myself  to  an  injury,  neglects  U>  use  ordinary 
care  to  avoid  hurting  me,  and  'inllicts'  the 
injury  upon  me  as  a  result  of  hfs  negligence, 
there  is  very  little  room  for  a  claim  that 
such  conduct  on  his  part  is  not  wilful  neg- 
liffence.  The  author  believea,  aa  he  has  al- 
ready su^^sted,  that  every  case  in  the  ro- 
ports  which  assumes  to  rest  upon  the  rule 
that  the  prior  negligence  of  the  plaintiff  is 
not  a  defense  to  the  subsequent  negligence 
of  the  defendant,  where  a  correct  conclu- 
sion has  been  reached,  will  be  found  to  turn 
upon  one  or  the  other  of  theee  elementary 
propositions.  When  the  plaintiff  in  these 
eases  is  held  entitled  to  recover,  it  will  ap- 
pear either  that  the  defendant's  n^ligence 
was  wilful,  or  that  it  was  the  proximate 
eauM  of  the  injury.     If  this  be  true,  nothing 


thinking.  And,  moreover,  as  an  abstract 
proposition  of  taw,  it  is  open  to  the  criti- 
cism Uiat  whether  we  express  It  in  one  way 
or  the  other,  and  either  with  or  without 
Judge  Thompson's  discovery  clause,  it  ig- 
nores the  principle  upon  which  the  law  of 
contributory  negligence  has  been  made  to 
rest,  and  proceeds  upon  the  theory  of  punish- 
ment The  tendency  of  it  is  to  unsettle  and 
confuse  established  principles.  The  culmin- 
ation of  it  is  'comparative  nsf^ligence.' " 

In  Onenther  v.  Bl.  Louit,  I.  M.  A  8.  R.  Co. 
Sfi  Mo.  loo.  eit.  297,  8  8.  W.  370,  Brace,  J., 
tersely  and  pithily  stated  tbe  rule  as  fol- 
lows: "The  dejith  of  Quenther,  resulting 
from  (he  concurrent  acts  of  negligence  of  de- 
fendant tu  failing  to  ring  the  bell,  and  of 
himself  in  being  on  the  track,  paying  no 
heed  to  his  situation  or  the  approach  of 
trains,  nothing  further  appearing,  the  ver- 
dict must  have  been  (Or  tbe  defendant." 
And  It  was  further  said:  "And  the  failure 
of  defendant's  servants  to  so  keep  the  bell 
ringing,  if  found  to  h«  a  fact,  would  be  an 
act  of  negligence  which  may  have  been  a 
cause  contributing  directly  to  Quenther' s 
death;  for  the  injury  to  plaintiff  resulting 
from  which  a  recovery  might  be  hod,  but 
for  the  further  fact  that  the  deceased,  who 
the  evidence  shows  wa«  a  man  of  mature 
years  In  possession  of  all  his  faculties,  and 
who,  for  some  time,  had  been  working  in  a 
quarry  alongside  the  track,  passing  the  point 
<m  the  track  where  he  wsa  strucj£,  daily, 
at  or  about  the  time  of  day  at  which 
the  accident  oeeurred,  going  to  his  work,  and 
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who  must  have  known  that  this  train  wi» 
due  about  that  time,  instead  of  walking  be- 
tween the  two  tracks,  where  the  evidence 
shows  Uiere  was  ample  space  to  walk  with 
safety,  even  when  trains  were  passing  each 
other  on  these  tracks,  on  a  bright  momins. 
in  brosd  daylight,  entered  upon  the  track,  the 
view  of  which  was  unobstructed  for  several 
hundred  yards,  and  continued  to  walk  on  it, 
without  looking  or  listening  for  an  ap- 
proaching train,  or  paying  any  attention 
whatever  to  his  situation,  was  also  guilty  of 
such  nt^ligenco  contributing  directly  to  hi« 
death  as  would  prevent  a  recovery,  and  (he 
verdict  of  the  jury  must  have  been  for  the 
defendant,  unless  it  further  appeared  that 
after  the  deceased  had,  by  his  negligence, 
exposed  himself  to  peril,  the  defendant's 
servants  became  aware  of  his  perilous  situa- 
tion, or,  by  the  exercise  of  ordinary  care, 
might  have  discovered  it.  In  time  to  hart 
avoided  injuring  him,  and  thereafter,  im- 
mediately before,  and  up  to  the  time  of,  ac- 
tual collision,  failed  to  use  the  means  with- 
in their  power,  with  a  proper  degree  of  care 
consistent  with  the  safety  of  those  on  board 
the  train,  to  avoid  killing  or  injuring  him 
(OonoAiM  V.  8t.  Loui*.  I.  M.  i  S.  R.  Co.  »1 
Mo.  3ST,  Z  8.  W.  424,  3  8.  W.  848 ;  Donahoe 
V.  Wabtuik,  Bt.  L.  (t  P.  R.  Co.  B3  Mo.  643: 
BBrgman  v.  Bt.  Louis,  f.  M.  d  8.  R.  Co.  88 
Mo.  C79;  KelJejf  v.  Baniiibal  &  Bt.  J.  R.  Co. 
76  Mo.  138;  Barlan  v.  St.  Louts,  K.  C.  <C  71. 
R.  Co.  66  Mo.  £2)  ;  and  what  would  be  due 
care  under  such  circumstances  would  neces- 
sarily be  a  question  for  the  jury,  under 
proper  Instructions,  The  plaintiff  had  no 
case  on  the  evidence,  unices  the  facta 
brought  it  within  this  qualification  of  the 
general  rule  on  contributory  negligence,  and 
the  court  properly  so  declared  in  the  Urst 
instruction." 

In  Kellnjf  v.  Miawouri  P.  R.  Co.  101  Uo. 
73,  8  L.  R.  A.  784,  788,  13  8.  W.  807,  the 
court  instruetod  the  jury  for  the  defendant 
that  if,  "at  and  just  before  tbe  alleged  in- 
jury, the  plaintiff  was  not  exercising  ordi- 
nary or  proper  care  to  avoid  injury  or  dan- 
ger," the  verdict  should  be  for  the  defend- 
ant; and  for  the  plaintiff  the  oourt  in- 
structed the  jury  that  if  the  train  was  tud- 
ning  at  a  greater  rat«  of  speed  than  6  miles 
an  hour,  and  if  it  had  not  been  so  running 
it  could  have  been  stopped  in  time  to  pre- 
vent the  accident,  after  the  defendant  saw, 
or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  plaintiff's  danger,  the  verdict 
should  be  for  the  plaintiff.  Brace,  J.,  said: 
"The  second  was  the  only  instruction  given 
presenting  a  theory  upon  which  the  jury 
were  authorized  to  find  for  the  plaintiff,  and 
it  seems  to  us  tbat  it  cuts  the  throat  of  the 
first.  In  the  first  the  jury  are  told,  as  mat- 
t«r  of  law,  tiiat  the  plaintiff  was  guilty  of 
an  act  of  negligence  uat  contributed  to  his 
injury;  therefore  he  cannot  recover.  Never- 
theless they  were  told  in  the  second  that  if 
they  And  that  the  defendant  committed  sn 
act  of  negligence  which  also  contributed  to 
his  injury,  but  which  would  not  have  done 
so  if  it  bad  not  been  committed,  then  tliey 
will  find  for  the  plaintiff.    The  whole  tbe- 
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ory  of  plaiutifTi  case  waa  that  he  was  in- 
jured by  the  Diligence  of  defendant  in  run- 
ning ita  train  at  a  greater  rate  of  speed 
than  6  milea  an  hour;  that  tbia  act  was  the 
Hole  direct  cause  of  his  injury.  Now  while 
to  and  the  fact  that,  If  the  defendant  had 
not  been  running  its  train  at  a  greater  rate 
of  speed  than  6  milea  an  hour,  the  injur; 
would  not  have  occurred,  ia  to  And  a  tact 
tending  to  prove  that  tha  running  of  the 
train  at  a  greater  rate  of  speed  than  0  miles 
an  hour  was  a  <!au«e  of  plaintiff's  injur;, 
how  can  It  make  such  excessive  running  any 
more  than  a  contributory  cause,  when  plain- 
tiff's act  was  also  there  and  then  present  at 
the  anme  time  contributing  to  the  injury! 
The  instruction  presents  this  strange  anom- 
aly: That  if  the  jury  find  that  tha  wagon 
was  atruck  by  reason  of  the  fact  that  said 
trtin  was  then  running  at  a  rate  of  speed 
nreater  than  0  milea  an  hour,  and  by  reason 
of  the  fact  that  the  plaintiff  was  negligently 
on  the  track,  the  plaintiff  cannot  recover,  on 
thft  ground  that  defendant's  negligence  was 
the  sole  cause  of  the  injury,  because  of  plain- 
tifT'a  contrifaiitory  negligence;  but  if  they 
find  that  if  the  train  had  not  been  running 
at  a  greater  rate  of  speed  than  S  miles  an 
hour  the  plaintiff  would  not  hare  been 
.struck,  then  the  plaintiff  can  recover,  al- 
though the  injury  was  the  joint  product  of 
plaintiff's  act  of  negligence  and  this  very 
nei;ligent  act  of  defendant.  How  can  the 
fact  that  the  injury  would  not  have  resulted 
if  the  defendant  had  not  committed  the  act 
of  u^Iigence  change  the  character  of  the 
injury  which  actually  did  occur  as  the  joint 
product  of  plaintiff's  and  defendant's  con- 
tiibutive  acta  of  negligenos  as  assumed  in 
the  instructional  We  Iinow  of  but  one  ex- 
ception to  the  rule  that  where  an  injury  is 
the  product  of  the  joint  concuTring  acts  of 
negligence  of  both  plaintiff  and  defendant 
the  plaintiff  cannot  recover,  and  that  is  bji 
exception  made  on  the  grounds  of  public  pol- 
ity, and  in  the  interest  of  humanity,  to  pre- 
vent and  restrain,  as  far  as  may  be,  a  wil- 
ful, reckless,  or  wanton  disregard  of  human 
life  or  limb,  or  property,  under  any  drcum- 
ilancet,  and  that  is  when  the  injury  was 
produced  by  tha  concurrent  negligent  acts  of 
both  plaintiff  and  defendant;  yet,  if  the  de- 
fendant, before  the  injury,  disoovered.  or  by 
the  exercise  of  ordinary  care  might  have  dis- 
covered, the  perilous  situation  in  which  the 
plaintiff  was  placed  h/  the  concurring  neg- 
li^rence  of  both  pai-ties,  and  neglected  to  use 
the  means  at  his  command  to  prevent  the 
injury,  then  his  plea  of  plaintiff's  contribu- 
tory negligence  shall  not  avail  him.  This 
I'^reption  proceeds,  not  upon  the  theory  that 
the  defendant  has  been  guilty  of  another 
and  independent  act  of  negligence  which  is 
the  sole  chubc  of  the  injury,  and  which  must 
be  charged  as  a  separate  and  independent 
cause  of  action,  but  upon  the  eround  that 
the  negligence  he  was  then  in  the  very  act 
of  perpetrating  was  characterized  by  such 
recklessness,  wilfulness,  or  wantonness  as 
that  he  shall  not  be  heard  to  say  that  the 
plaintiff  was  also  guilty  of  contributory  neg- 
lipenra." 
no  L.  R.  A, 


This  doctrine,  that  eontiibutory  ne^li- 
enee  is  no  defense  to  an  injury  wantonly  in- 
flicted, is  alMD  RUted  in  1  Shcarni.  &  KMf. 
Neg.  6th  ed.  i  64,  as  follows;  "The  rule  ex- 
cluding a  recovery  in  eases  of  contributory 
'igenoe  is,  of  course,  only  applicable  to 
jns  founded  upon  negligence.  It  is  uni- 
versally conceded  that  the  greatest  contribu- 
tory fault,  including  a  wilful  trespasB,  is  no 
defense  to  an  action  for  wilful  injuries. 
Thus,  a  trespasser  upon  a  railroad  train  or 
street  car,  who  is  pushed  off,  or  forced  or 
frightened  into  jumping  off,  while  the  train 
is  in  motioji,  is  not  debarred  from  recovery 
by  hii  own  fault,  either  in  originally  enlcr- 
ing  the  car,  or  in  quitting  it  while  in  mo- 
tion. Contributory  negligence  is  as  good  a 
defense  to  a  claim  founded  upon  gross  negll- 
genoe  as  to  any  other  t  except  where  stich 
ncgl licence  is  so  wanton  and  reckless  as  to 
imply  a  willingness  to  injure  or  entire  indif- 
ference to  consequences.  Yet  this,  after  all, 
ia  only  another  form  of  st&ting  the  wi'll- 
known  rule  in  Daviea  v.  ifann;  that  is,  thnt 
even  a  trespasser  can  recover  for  any  want 
of  ordinary  care  in  avoiding  injury  to  him 
aft«r  his  presence  is  known  to  the  defend- 
ant." 

The  aame  rule  is  laid  down  in  Beach,  Con- 
trib.  Neg.  3d  ed.  3  64,  where  the  author 
says:  "When  the  wrongdoing  of  the  defend- 
ant is  merely  negligence,  the  contributory 
negligence  of  the  plaintiff  may,  as  is  well  un- 
derstoud.  o]>crate  as  a  defense,  but,  when 
the  delendant's  conduct  it  wilful,  it  Is  no 
longer  negligence,  and,  when  the  injury  sus- 
tained by  the  plaintiff  is  the  result  of  the 
wanton  and  wilful  act  of  the  defendant,  the 
question  of  the  plaintiff's  contributory  negli- 
gence as  a  defense  cannot  arise.  In  order 
to  constitute  contributory  negligence  on  the 
part  of  the  plaintiff,  there  must  be  negli- 
gence on  the  part  of  the  defendant.  It  is 
accordingly  the  settled  rule  that  when  the 
defendant's  conduct  amounts  to  wilfulness, 
and  when  the  mischief  is  occasioned  by  his 
intentional    and     wanton    wrongdoing,    the 

Elaintiff's  negligence  is  no  defense.  Thus, 
I  a  late  ease  in  Illinois,  it  was  said:  'If 
the  injury  to  the  plaintiff  was  caused  by  the 
needless,  and  reckless,  wilful,  or  wanton, 
sounding  of  the  whistle,  her  negligence  in 
approaching  the  ctossing,  and  driving  to 
close  to  the  tract  as  to  cause  her  team  to  be 
frightened  by  the  cars,  in  no  way  affects  her 
right  to  recover.' " 

All  will  agree  that  one  person  is  liable  if 
he  intentionally  and  wantonly  injures  an- 
other. But,  in  order  to  be  intentional  or 
wanton,  there  must  be  actual  knowledge  of 
the  danger  to  the  other  person,  and  actuiil 
intent  to  injure  him.  The  incongruity  in 
the  rule  as  so  announced  by  the  text  writers 
and  tJic  courts  is  in  mixing  negligence  with 
wantonness,  and  then  making  the  defendant 
liable,  notwithstanding  the  contributory 
negligence  of  the  party  injured,  iu  this: 
that  with  wantonness  is  also  mixed  the  ele- 
ment of  negligence  in  not  discovering  the 
other's  danger  in  time  to  have  averted  the 
injury,  when  by  the  exercise  of  ordinary  care 
it  could  have  been  discovered.     If  this  ele- 
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luent  of  negligence  of  the  dafendant  ie  al- 
lowed to  be  considered  at  nil,  then  all  reason, 
common  sense,  logic,  ftnd  fairness  demand 
that  the  plaint!^  contributory  negligence 
shall  also  be  submitted  to  the  jury;  all  of 
which  only  proves  that  no  such  elements 
should  be  mixed,  and  that  the  exception  to 
the  ordinary  nile«  should  be  confined  to 
cases  of  pure  wantonneu  on  the  part  of  the 
defendant. 

And  Beach,  Contrib.  Neg.  S  02,  points  out 
very  clearly  the  difference  between  "negli- 
gence" and  "nantonness"  as  follows:  "The 
dixtinction  between  these  two  grades  of  fault 
is  suggested  in  a  famous  New  York  decision, 
in  which  Beardsley,  J.,  says:  'Negligence, 
even  when  gross,  is  but  an  omlssioa  of  duty. 
It  is  not  designed  and  intentional  mischief/ 
Notwithstandini^  the  confusion  in  the  use  of 
these  terms  in  the  earlier  cases,  there  is,  it 
it  belieTcd,  a  somewhat  settled  and  deter- 
mined meaning  for  each  of  them,  as  they  are 
used  by  the  judges  at  present.  By  n^li- 
gcnce  is  meant  ordinary  negligence, — a  term 
the  signiHcance  of  which  is  reasonably  well 
fixed.  By  'gross  negligence'  is  meant  'ex- 
ceeding negligence,' — that  which  is  mere  in- 
advertence in  the  mperlative  degree.  It  is 
a  convenient  designation  of  a  real  thing,  and 
in  this  sense  'gross'  is  merely  intensive,  and 
not  vituperative.  By  'wilful  negligence'  is 
meant  not  strictly  negligence  at  tJl,  to  speak 
exactly,  since  'aegliRence'  implies  inadver- 
tence, and  whenever  there  is  an  exercise  of 
the  will  in  a  particular  direction  there  is  an 
end  of  inadvertence,  but  rather  an  inten- 
tional failure  to  perform  a  manifest  dutjf, 
which  is  important  to  the  person  injured  in 
preventing  the  injury,  in  reckless  disregard 
of  the  consequences  as  affecting  the  life  or 
property  of  another.  Such  conduct  is  not 
negligent  in  any  proper  sense,  and  the  term 
'wilful  neglixenee,'  if  these  words  are  to  be 
interpreted  with  scientific  accuracy,  is  a  mis- 
nomer. It  is,  however,  the  name  which  the 
courts  have  fastened  upon  a  fault  of  that 
character,  and  by  which  it  is  moat  usually 
desijniated  in  the  reports," 

When,  however,  the  rule  as  so  laid  down  In 
all  the  cited  cases,  except  JTirlfei/  v.  Chi- 
eaqo,  M.  &  Bt.  P.  R.  Co.  66  Fed.Rep,  393; 
Missouri  P.  R.  Co.  v.  Moseley,  0  C.  C.  A.  841, 
12  U.  S.  App.  601,  67  Fed.  Rep.  B22,  and 
Watson  V.  Mound  City  Street  R.  Go.  133  Mo. 
tic.  cit.  260,  34  B,  W.  573,  above  referred  to, 
and  the  Missouri  cases  following  that  ease, 
has  been  reduced  to  its  proper  understand- 
ing and  extent  of  holding  a  defendant  liable 
for  wanton  or  intentional  injuries,  there  is 
yet  another  element  necessary  to  be  borne  in 
mind  and  sTibmitted  to  the  jury  along  with 
the  wantonness  of  the  defendant,  and  that  is 
the  wantonness  of  the  plaintiff;  for,  if  the 
plaintiff  is  also  wanton,  his  must  logically 
and  fairly  offset  the  defendant's  wantonness 
as  effectually  as  his  oontributory  n^Hgence 
offsets  the  defendant's  negligence.  In  other 
words,  if  the  case  is  not  one  of  negligence, 
hut  one  of  wantonness,  then  the  wantonneiia 
of  both  parties  must  be  taken  into  account; 
for  there  can  no  more  be  comparative  wan- 
tonness than  there  can  be  comparative  negll- 
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gence,  and  comparative  negligence  has  never 
been  recognized  in  this  state.  Burt  v.  St. 
Loui$.  I.  M.  A  a.  R.  Co.  M  Ho.  loo.  «i(.  SS4, 
7  S.  W.  I. 

This  principle  is  reoi^fnlied  by  Beach, 
Contrib.  Neg.  s  37,  where  he  says:  "While 
It  is  unquestionably  true  that  one  may  vol- 
untarily and  unnecessarily  expose  himself 
or  his  property  to  danger  without  thereby 
becoming  guilty  of  contributory  negligeDee 
as  matter  of  law,  it  is,  neverthetess,  an  es- 
tablished rule  tliat,  where  one  does  know- 
ingly put  himself  or  his  property  in  danger, 
there  is  a  presumption  that  he.  ipao  facto, 
assumes  all  the  rislca  reasonably  to  he  ap- 
preliended  from  such  a  course  of  conduct;  as 
where  one  goes  voluntarily  upon  a  railway 
track,  without  keeping  watch,  at  a  point 
wha-e  it  is  known  to  be  especially  danger- 
ous, or  ventures  upon  a  bridge,  track,  or 
highway  which  he  knows  to  be  defective  or 
unsafe.  And  where  one,  knowing  the  dan- 
ger, temporarily  forgets  it,  and  in  conse- 
quence suffers,  his  forgetfulness  will  not 
avail  him  as  an  excuse.  What  he  knows  he 
must  remember  at  his  peril,  and  not  to  re- 
mnnber  is  contributory  negligence  it  it  oc- 
casions the  injury.  Knowledge,  however,  ia 
this  respect,  does  not  necessarily  constitute 
contributory  negligence.  It  is  plain  that 
one  may  exercise  due  care  with  full  knowl- 
edge of  the  danger  to  which  he  is  exposed  or 
to  which  he  lawfully  exposes  himself.  This 
certainly  is  not  contributory  negligence. 
When  knowledge  Is  fastened  upon  the  plain- 
tiff, it  is  presumptive  evidence  of  contribu- 
tory negligence;  hut  is  a  disputable  pre- 
sumption, and  may  be  rebutted  by  proper 
evidence  of  the  exercise  of  ordinary  care  un- 
der the  eircum  stances," 

But  will  it  be  aaid'that  human  imagina- 
tion cannot  conceive  a  case  of  wantonness  on 
the  part  of  both  parties!  The  answer  ts 
plain.  Wantonness  by  both  parties  is  just 
as  conceivable  as  negligence  by  both  parties. 
But  a  single  illustration  will  suffice  to  point 
the  rule.  A  man  determines  to  commit  sui- 
cide. He  has  no  property  and  no  life  insui^ 
ance.  lie  will  leave  his  family  destitnta. 
To  provide  for  his  family,  he  lies  down  on  a 
railroad  track.  The  track  is  straight,  and 
the  engineer  can  easily  see  the  man  on  the 
track  in  time  to  stop  the  train  before  kill- 
ing him.  Instead  of  doing  so,  he  intention- 
ally and  wantonly  increases  the  apeed  of  the 
train  and  runs  over  the  man.  The  widow  or 
children  sue  the  railroad  company  for  dam- 
ages, and  upon  proof  that  the  railroad  em- 
ployees wantonly  inflicted  the  injury  they 
recover  a  verdict  and  thus  the  decrajsed  has 

CTovided  for  his  family  at  the  same  time  he 
as  carried  into  effect  his  intentional  or 
wanton  purpose  to  destroy  himself.  The 
wantonness  of  the  defendant  is  made  the  sole 
determining  factor  in  the  solution  of  the 
problem  of  liability,  and  the  wantonness  of 
the  deceased  is  not  considered  or  taken  inta 
account,  when,  if  it  had  been,  the  result 
would  necessarily  have  been  the  same  as  in 
a  case  of  negligence  and  contributory  neg- 
ligence. The  result  is  that  in  attempting  to 
establish  a  new  branch  of  the  law,  bas«id 
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upon  hnmanitaTiui  priDciples,  the  courts 
bare  tsken  a  step  with  one  foot,  but  have 
left  the  other  foot  stidcing  in  the  mire  of 
negligence.  If  wantonness  is  not  n^li- 
gcnce,  aa  T  believe,  then  the  wantonness  of 
both  partiea  muat  be  left  to  the  jury,  under 
proper  instructions.  There  has  been  too 
tniich  laxity  in  giving  instructions  of  this 
character.  No  instruction  basing  a  right  to 
recover  upon  wantonness  should  be  given 
nnless  the  plendinga  raise  an  issue  of  wan- 
tonness as  distinguished  from  negligence, 
and  unless  there  is  substantial  proof  to  sup- 
port such  an  issue.  The  common  practice  of 
giving  Buch  instructions  when  no  such  is- 
aue  IB  raised,  and  there  is  no  evidence  to 
support  such  a  claim,  has  caused  much  of 
the  confusion  and  incongruity  that  exists 
in  the  law,  and  the  failure  of  courts,  and 
judges,  and  text  writers  to  distinguish  be- 
tween ncKlig<^nce  (that  is,  the  want  of  or- 
dinary care]  and  wantonness  (that  is,  fn- 
tentional  injury  purposely  inflicted)  fa  re- 
aponsible  for  the  balance  of  such  confusion. 
T^t  us  hope  that,  as  all  other  sciences  have 
advanced  and  cleared  up  the  darkness  in 
other  directions,  the  science  of  the  taw  in 
this  regard  may  likewise  soon  advance,  and 
throw  the  light  of  reason  upon  this  ques- 
tion. 

In  the  case  at  bar  there  is  no  allegation 
in  the  petition  that  the  defendant  was  guil- 
ty of  any  wantonness  or  intentional  wrong 
knowingly  done.  The  case  is  one  of  negli- 
gence in  its  original  and  correct  sense;  that 
is,  the  plaintilT  charges  the  defendant  with 
having  been  guilty  of  negligence,  and  the 
defendant  charges  the  deceased  with  hav- 
ing been  guilty  of  contributory  negligence. 
Ko  issue  of  wantonness  on  either  side  is 
presented  by  the  pleadings  in  the  case,  nor 
is  there  any  substantial  evidence  of  wanton- 
ness on  either  side.  For  this  reason  the 
second  and  fourth  instructions  given  for  the 
plaintifT  are  erroneous.  And  as  it  is  con- 
ceded that  the  deceased  was  guilty  of  "prior 
negligence," — that  is,  contributory  negli- 
gence,— and  aa  there  is  no  allegation  or 
proof  of  wantonness  in  the  case,  it  follows 
that  the  plaintiff  is  not  entitled  to  recover 
at  all;  and  therefore  as  the  jury  found  for 
the  defendant,  and  that  verdict  is  in  accord- 
ance with  the  true  law,  the  trial  court  erred 
in  granting  the  plaintiff  a  new  trial,  no 
natter  wluit  errors  of  law  the  court  com- 
mitted in  giving  or  refusing  instrueUoni. 
Pritehard  v.  Hewitt,  91  Uo.  lac.  oit.  660,  60 
Am.  Rep.  206,  4  S.  W.  437;  Overholt  t. 
TUtlu,BSUo.  loo.  oit.  42Q,  S  B.  W.  74; 
/leohy  r.  Davia,  121  Mo.  loo.  eit.  236,  2S  S. 
W.  S41 ;  Oouxl  T.  WMtinjfAouM  Air  Brake 
Co.  132  Ho.  679,  34  8.  W.  493.  Uoreover. 
the  defendant's  Instructions  followed  the 
hnmanitarian  doctrine  as  heretofore  de- 
elared  by  this  court  (except  Watton'e 
Oam) ,  and  therefore  the  trial  court  erred  in 
declaring  those  instructions  erroneous;  and 
as  the  jury  found  the  fact  to  be  that  the  de- 
fendant was  gnilty  of  no  wantonness  or  wil- 
fulness (which  the  trial  court  approved), 
and  as  the  instructions  for  defendant  were 
proper  under  any  view  heretofore  announced 
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by   this   court,    the   new   trial   should   not, 
therefore,  have  been  granted. 

2.  The  trial  court  granted  a  new  trial  for 
error  in  giving  the  instructions  for  defend- 
ant above  set  out.  These  instructions  cod* 
form  strictly  tu  the  rules  of  law  heretofore 
uniformly  announced  by  this  court,  includ- 
ing the  humanitarian  doctrine  referred  to, 
making  the  defendant  liable  notwithstand- 
ing the  contributory  negligence  of  the  de- 
ceaJted,  if  the  defendant  saw,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen. 
the  danger  to  the  deceased  in  time  to  have 
prevented  the  injury.  Thev  do  not  express 
or  refer  to  the  corresponding  dutj  of  the 
det-eased  after  he  was  in  danger,  but  the 
pluintiff  cannot  complain  of  this  omission, 
as  it  was  favorable  to  her.  The  d^ree  of 
oare  required  by  these  instructions  is  "or- 
dinary care,"  which  was  properly  declared 
by  the  seventh  instruction  given  for  the 
plaintiff  to  mean  "such  care  as  persons  of 
ordinary  prudence,  under  the  same  or  simi- 
lar circumstances,  would  use."  The  second, 
third,  nnd  foui-th  instraetionj  given  for  the 
plsintiff,  however,  were  predicated  upon  the 
degree  of  caie  required  t>y  the  city  ordinance 
plpaded  and  offered  In  evidence  by  the  plain- 
tilT. and  the  action  of  the  trial  court  in 
granting  a  new  trial  because  of  the  giving 
of  said  instructions  for  the  defendant  can 
only  be  interpreted  as  meaning  that  thoae 
instructions,  and  instructions  2,  3,  and  4 
given  for  the  plaintiff,  were  in  conflict,  in 
this:   that   defendant's     instructions    meaa- 


court  above  referred  to,  while  the  plaintifTs 
said  instructions  measured  its  liability  by 
the  city  ordinance,  and  that  the  trial  court 
thought  the  latter  the  true  rule.  If,  as  the 
plaintiff  pleaded,  the  defendant  agreed  to 
obey  the  city  ordinance  as  a  part  of  the  con- 
sideration for  the  grant  of  its  franchise,  or 
for  any  other  valuable  consideration,  it 
would  be  bound  thereby,  and  would  tie  lia- 
ble for  violating  itA  contract;  but  if  no  such 
contractual  relation  existed,  and  the  defend- 
ant had  never'  agreed  to  be  bound  by  the 
ordinance,  then  the  defendant  ie  liable  only 
under  the  common  law,  for  the  city  cannot 
by  ordinance  create  a  right  of  action  be- 
tween third  persona,  nor  enlarge  the  com- 
mon-law or  statutory  liotnlity  of  citiiens 
inter  sesr.  Banders  v.  Southern  Electric  R. 
Co.  147  Mo.  411,  48  8.  W.  865;  Byingtem  v. 
St.  Louie  R.  Co.  147  Mo.  673,  49  S.  W.  878; 
Badgleu  v.  8t.  Louia,  149  Mo.  122,  60  B.  W. 
817;  Murphy  v.  Lindell  R.  Co.  168  Mo. 
252,  64  S.  W.  442.  The  principles  an- 
nounced in  these  cases  are  not  new  in  this 
state,  but  are  precisely  what  was  previously 
held  by  this  court  in  Fath  v.  Tower  Orove  d 
L.  R.  Co.  103  Mo.  637,  13  L.  R.  A.  74,  16  8. 
W.  913;  Bonn  v.  Bouthem  R.  Co.  108  Mo. 
loe.  oit.  162,  IB  B.  W.  1007;  Kmaae  City  v. 
Oorrigast,  86  Mo.  67;  Norton  v.  8t.  Louie, 
or  Mo.  too.  cit.  537,  II  8.  W.  242;  St.  LouU 
V.  Connectiout  Mut.  L.  Int.  Co.  107  Mo.  92. 
17  S.  W.  637 ;  that  is,  that  the  city  cannot 
by  ordinance  enlarge  the  common-law  Uk- 
bility  of  the  railroad  company  or  of  any  dt- 
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izen,  dther  to  the  citj  or  among  eitizeiiB  ui- 
ter  scse.  and  that,  this  can  only  be  done  by 
a  contract  agreed  to  by  the  nompany  or  oiti- 
cen  Bought  to  be  chared.  If  the  city  could, 
by  ordinance,  creat«  luch  a  right  of  action, 
or  enlarge  the  common-law  liability  of  it- 
self or  of  others,  it  could  likewise  diminish 
the  common-law  liability  of  itaelf  or  of  oth- 
ers, or  could  alMiIish  it  entirely;  and,  if  it 
could  create  a  right  of  acUon  theretofore 
unknown  to  the  law,  it  could  wipe  out  or 
abolish  a  right  of  action  theretofore  afford- 
ed by  the  laws  of  the  atate.  No  one  would 
contend  that  this  power  exists.  Yet  there 
is  no  difference  in  principle  between  the 
power  to  create  and  the  power  to  abolish. 

This  principle  also  obtains  in  other  juris- 
dictions, aa  is  shown  by  the  cases  cited  in 
the  deMsions  of  this  court  above  quoted,  and 
also  by  the  cft^m  of  Louimille  d  Ji.  R.  Co. 
r.  Daltnn,  19  Ivy.  I-.  Eep.  131B,  43  8.  W. 
431,  and  Southern  R.  Co.  v.  Wood,  Bl  Ky. 
L.  Eep.  675,  62  S.  W.  796.  The  city,  under 
itA  police  power,  may  enact  police  regula- 
tions, and  enforos  them  by  penally  in  it* 
own  favor  (}/orton  v.  8t.  Louia,  97  Mo.  loo. 
oit.  642,  11  8.  W.  £42)  ;  but  the  violation  of 
aneh  ordinances  does  not  create  a  civil  lia- 
bility in  favor  of  one  citizen  and  against 
another.  And  the  case  of  Karnat  City  t. 
Corrigan,  86  Mo.  67,  esUbliahei  the  rule, 
whieh  common  tense  also  requires,  that  lia- 
bility of  the  person  or  company  under  a 
contract  with  the  city,  made  in  considera- 
tion of  a  grant  of  a  franchise,  cannot  be  en- 
larged by  a  subsequent  ordinance  ot  the 
city  passed  without  hie  or  its  consent,  but 
that  except  as  otherwise  a-ifnei  the  liabil- 
ity is  a  common-law  liability.  In  that  case 
the  ordinance  which  granted  the  franchise, 
and  which  the  defendant  accepted,  obligat- 
ed the  defendant  to  keep  the  street  between 
the  tracks  in  repair,  and  a  subsequent  or- 
dinance of  the  city  required  the  defendant 
to  pave  the  street  with  specified  materials, 
llie  ordinance  prescribed  a  penalty  for  its 
violation,  and  it  was  sought  to  uphold  it  un- 
der the  police  power  of  the  city;  but  this 
court  held  that  the  later  ordinance  was  not 
binding  on  the  defendant,  because  it  was 
an  interference  with  the  contract  between 
the  city  and  the  defendant  as  contained  in 
the  ordinance  which  granted  the  franchise, 
and  which  alone  the  defendant  had  agreed 
to  be  bound  by. 

The  plaintiff  here  pleaded  and  offered  the 
ordinance  in  evidence,  but  failed  wholly  to 
show  that  the  defendant  had  ever  agreed 
or  contracted  to  he  bound  by  it,  and  Uierc- 
fore  this  case  falls  clearly  within  the  rule 
laid  down  in  the  Sanders  Cote.  The  plain- 
tiff insiBtx,  however,  this  case  is  controlled 
by  the  case  of  Ohouquettt  v.  EoHthem  Elec- 
tric R.  Co.  1B2  -Wo.  267,  53  S.  W.  867.  This 
is  a  misconception.  In  the  Chouquette  Case 
the  ordinance  under  which  the  defendant 
was  operating  its  franchise  limited  the  rate 
ot  speed  of  the  cars,  and  the  negligence 
chnrged  was  eioeediug  that  rate.  It  was 
held  that  the  tact  that  the  defendant  was 
exercising  the  privileges  and  enjoying  the 
frauchisen  grafted  by  the  ordinance  was 
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sufficient  evidence  of  its  acceptance  of  the 
ordinance.  Tlie  case  was  expressly  and 
clearly  distinguished  from  the  Sanders 
Case,  the  Fath  Caae,  and  the  Benn  Case. 

Exercising  privileges  conferred  by  an  or- 
dinance which  places  burdens  and  liabili- 
ties upon  the  person  exercising  them,  and 
which  privil^e  could  not  be  acquired  except 
by  ordinance,  is  very  different  from  being 
liable  under  a  general  ordinance  which  waa 
in  no  manner  made  a  part  of  or  a  burden  at- 
tached to  the  ordinance  granting  a  fran- 
chise. No  contract  is  thereby  entered  into: 
no  contractual  obligation  to  the  city  or  th? 
citiEent  is  thereby  incurred.  The  grantee  is 
liable  only  according  to  the  terms  of  the 
ordinance  granting  the  franchise.  If  that 
ordinance  speciallv  Imposes  a  liability,  or 
by  reference  to  all  general  ordinances  then 
in  force  requires  the  grantee  to  take  the  bur- 
dens thereby  imposed,  the  grantee  will  be 
bound  by  it.  But  it  will  only  be  bound  br 
these  specified  or  then  in  existence,  and  wilt 
not  be  bound  by  any  thereafter  enacted,  un- 
less the  ordinance  granting  the  franchise  ex- 
pressly so  stipulates. 

In  the  case  at  bar  there  ts  no  evidence 
that  the  ordinance  pleaded,  proved,  and  up- 
on which  the  plaintiff's  instructions  2,  3, 
and  4  are  predicated,  was  a  part  of  the  or- 
dinance which  granted  the  defendant's  fran- 
chise, nor  even  that  the  defendant's  fran- 
chise was  granted  by  the  city  and  not  by  the 
state  prior  to  167S,  nor  that  the  defendant 
ever  accepted  or  agreed  to  be  bound  by  the 
general  ordinance  so  relied  on,  nor  when  the 
said  general  ordinance  was  enacted, — -wheth- 
er before  or  after  the  ordinance  granting  the 
franchinc  to  the  defendant  assuming  that 
the  defendant  operates  under  such  a  fran- 
chise from  the  city.  For  these  re&aofui, 
there  was  nothing  upon  whieh  to  predicate 
the  plaintifTs  instructions  2,  3,  and  4,  and 
the  defendant's  instructions  set  out  herein 
declared  the  true  law  applicable  to  the  cose 
made,  and  the  conflict  between  the  plaintiff's 
and  the  defendant's  instructions  was  favor- 


for  granting  her  a  new  trial. 
There  is  another  feature  neceasarily  pres- 
ent in  the  consideration  of  the  ordinance  re- 
lied on  by  the  plaintiff.  It  is  that  the  pro- 
vision quoted  in  paragraph  4  of  S  1276, 
which  section  is  a  part  of  article  6  of  Ordin- 
ance 17,188  [commonly  called  "Rerised  Or- 
dinances 1B92")  of  the  city  of  St.  Louis, 
and  that  %  12S0  of  the  same  article  of  the 
same  ordinance  prescribed  the  penalty  and 
punishment  for  a  violation  of  I  1275,  as  fol- 
lows: "Any  person,  corporation,  company, 
or  copartnership,  or  the  president,  superin- 
tendent, or  manager  thereof,  violating  or 
failing  to  comply  with  any  of  the  fort^ing 
provisions  of  this  article,  except  as  other- 
wise provided  for,  shall  be  deemed  guilty  ot 
a  misdemeanor,  and  upon  eonvicUon  there- 
of, be  fined  not  less  than  five  nor  more  than 
Ave  hundred  dollars."  Thus  the  same  act 
which  createel  this  new  duty  fixed  and  lim- 
ited the  piiniBhuicDt  and  penalty  for  its  vio- 
lation, and  no  court  has  any  right  to  enlarge 
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tbat  penoltf ;  and  being  a  penal  statute  in- 
tauded  as  a  general  police  regulation,  and 
not  euacted  lor  the  beueflt  of  particular  per- 
•ona,  and  not  ereu  declaring  that  a  violation 
thereof  shall  be  negligence,  it  conferred  no 
new  right  of  action  between  third  peraone. 
In  other  words,  the  ordinance  is  only  puni- 
tive, and  in  no  lenM  to  be  considered  aa  a 
<»mpensaU>r7  aet. 

The  law  on  this  subject  is  thus  Btated  in 
2  Elliott,  Railroads,  fi  711,  p.  1023:  "Un- 
less the  common-law  right  of  action  is  there- 
by taken  away  in  express  terms  or  by  nec- 
essary implication,  the  penalty  imposed  by 
a,  penal  statute  is  cumulative  only,  and  the 
common-law  right  of  action  continues  to  ex- 
ist unimpaired.  It  may,  perhaps,  be  laid 
down  as  a  general  rule  that  the  enactment 
of  a  penal  statute  does  not  establish  a  new 
liability  aside  from  the  penalty  denounced 
by  the  statute  itself.  In  other  words,  ft 
penal  statute  cannot  ordinarily  be  r^arded 
as  the  foimdation  of  a  new  right  of  action  in 
addition  Lo  that  prescribed;  and  the  best- 
reaMned  cases  hold  that  the  only  new  lia- 
bility arising  from  the  n^lect  of  such  pure- 
ly statutory  duty  is  for  toe  prescribed  pen- 
alty, except,  perhaps,  where  the  statute  pre- 
Bcribes  tbat  the  duty  shall  b«  to  particular 
persons  or  to  a  particular  class  of  persons, 
and  not  purely  a  public  duty." 

Wb  have  recently  had  occasion  to  consider 
A  state  statuU  involving  the  same  propo- 
sition, in  the  case  of  Uthy  v.  Bill,  16E  Mo. 
232.  4B  L.  E.  A.  323,  56  B.  W.  loo.  eit.  1102, 
and  it  was  there  said:  "The  statute  which 
created  the  duty  of  making  these  statements 
to  tiiB  secretary  of  state,  therefore,  de- 
nounced the  penalty  for  refusing  to  perform 
the  du^,  and  also  prescribed  the  punish- 
ment if  the  statement  was  wilfully  or  cor- 
ruptly false.  Under  this  condition  of  the 
'-    -      --  it  be  said  that  any  other  liability 


1  of  deceit  h&s  been 
enlarged  by   statute  T     Or   can   it  be   mai 
tained  that  this  statute  overcomes  the  no. 
liability   declared   in   th«   case   of   Futs 
Spaunkorat,  87   Mo.  2661     The  first  cant 
of  constmctjon  of  a  statute  law  is  that  'i 
affirmative  enactment  of  a  new  rule  implii 
ft  negative  of  whatever  is  not  included  or 
different,  and,   if  by   the   luiguage  used 
Uiing  Is  limited  to  be  done  in  a  particnii 
form  or  manner,  it  includes  a  negative  that 
It  shall  not  be  done  otherwise.'     E»  parte 
/offM,  46  Ho.  App.  360;   Butherland,  Stat. 
Constr.   1   140;    Well*  v.   Pontotoc   County 
Super*.  102  U.  S.  626,  26  L.  ed.  122.     Suth- 
erland, Stat.  Oonstr.  f  208,  lays  down  the 
rule:     'When  a  law  imposes  a  punishment 
whidi  acts  upon  the  offender  atone,  and  not 
tu  a  reparation  to  the  party  injured,  and 
where  it  is  entirely  within  the  discretion  of 
the  lawgiver,  it  will  not  be  presumed  that 
he   intmded   that  it  should   extend  further 
than  Is  tstpressed,  and  hnmanitv  would  re- 
quire that  it  should  be  so  limited  in  con- 
struction.'    Sedgw.  Stat,  ft  Const  I<.  2d  ed. 
-p.  S41  «t  gaq.,  points  out  that,  'where  a  pr»- 
else  remedy  for  die  violation  ol  a  right  is 
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provided  by  stAtuta,  it  often  becomes  a  mat- 
ter of  interest  to  know  w,hether  the  statu- 
tory remedy  is  the  only  one  tliat  can  be 
liad,  or  whether  it  is  to  be  regarded  as  mere- 
ly cumulative;  the  party  aggrieved  having 
also  a  right  to  resort  to  his  redress  for  the 
injury  sustained  at  common  law,  or  inde- 
pendently of  the  statute.  In  regard  to  this 
we  have  already  noticed  the  rule  that  where 
a.  statute  does  not  vest  a  right  in  a  person, 
but  only  prohibits  the  doing  oi  some  act  un- 
der a  penalty,  in  such  a  case  the  party  vio- 
lating the  statute  is  liable  to  the  penalty 
only;  but  that  where  a  right  of  property  is 
vested  by  virtue  of  the  stctute,  it  may  be 
vindicated  by  the  conmion  law,  unless  the 
statute  conflnee  the  remedy  to  the  penalty.' 
And  again,  at  page  343,  the  same  author 
says:  'But,  on  the  other  hand,  it  is  a  rule 
of  great  importance,  and  frequently  acted 
upon,  that  where  In'  a  statute  a  new  right  is 
given  and  a  specific  remedy  provided,  or  a 
new  power,  and  also  the  means  of  executing 
it,  are  provided  by  statute,  the  power  can 
be  executed  and  the  right  vindicated  in  no 
other  way  than  that  prescribed  by  the  stat- 
ute.' Eudlich,  Interpretation  of  Statutes, 
E  466.  says:  'If  the  statute  which  creates 
the  obligation,  whether  public  or  private, 
provides  iu  the  same  section  or  passage  a 
specific  means  or  procedure  for  enforcing  it, 
no  other  course  than  that  thus  provided  for 
can  be  resorted  to  for  that  purpose.'  This 
has  been  the  rule  followed  in  Missouri  ever 
since  the  case  of  Siddiok  v.  The  Oovemor, 
I  Mo.  147,  where  it  was  said:  'It  is  an  incon- 
trovertible maxim  of  law  that  a  statute  im- 
posing a  penalty  for  a  new-created  offense, 
or  for  a  breach  of  duty,  and  defining  the 
particular  mode  in  which,  and  before  what 
trihunaJ,  Oie  penalty  shall  be  recoverable, 
must  be  strictly  pursued.'  And  then,  point- 
ing out  tliat  the  act  under  consideration  im- 
posed a  new  duty  upon  sherifTs,  and  im- 
posed a  penalty  for  its  violation,  and  pre- 
scribed the  method  of  enforcement  to  be  pur- 
sued, and  the  tribunal  to  try  the  cause,  the 
court  said:  'We  are  at  once  led  to  the  con- 
clusion that  they  [the  lawmakers]  intended 
to  provide,  specifically,  an  adequate  remedy 
for  the  neglect  of  each  particular  duty 
thereby  created,  and  a  different  construction 
would  subject  the  sheriff  to  a  liability  which 
we  cannot  reasonaUy  suppose  he  ever  In- 
tended to  incur.'  "niis  rule  is  recognized 
and  approved  in  EIUm  v.  Wkitlook,  10  Mo. 
781;  State  v.  Cnnton,  43  Mo.  61;  Moore  v. 
White,  46  Mo.  206.  Bo,  on  the  same  prin- 
ciple, it  was  said  by  Norton,  J.,  in  Parish 
V.  MUfotiri,  K.  d  T.  R.  Co.  03  Mo.  loc.  eit. 
286:  'So  far  ad  the  law  is  to  be  regarded 
aa  punitive,  It  should  be  strictly  construed 
and  so  as  not  to  enlarge  the  liability  it  im- 
poses, nor  allow  a  recovery,  unless  the  party 
seeking  it  brings  his  case  strictly  within  the 
terms  or  conditions  authorizing  it.  Bo  far 
as  it  is  to  be  considered  as  compensatory  for 
an  injury  done,  it  is  to  be  construed  as  any 
other  statute.'  This  question  is  set  itt  rest, 
however.  In  People'a  B.  Co.  v.  Or<md  Ave.  R, 
Co.  14P  Mo.  Io<J.  Mt.  263,  50  8.  W.  829." 
The  result  is  the  same,  whether  the  law 


IfissDUKi  SnpKEin  Coubt. 


Jdkb, 


punitive,  and  not  enacted  for  tiie  especial 
benefit  of  any  particular  person  or  class  ol 
persons,  but  simply  to  reflate  the  conduct 
of  the  defendant  towards  the  comrounit^  as 
a  whole,  no  other  iiability  follows  a  viola- 
tion than  that  the  law  itself  imposes. 

The  judgment  granttiig  the  plaiutiS  a  n«w 
ti'i.il  is  therefore  erroneous,  and  that  judg- 
ment it  reverted,  and  the  cause  remanded  to 
the  circuit  court,  with  direction*  to  set  that 
judj^ent  aside,  to  overrule  the  motion  for 
a  new  trial,  and  to  eitt«r  judgment  on  the 
verdict  in  favor  of  tlie  defendant.'  It  ia  so 
ordered. 

Brace,  P.  J.,  and  nobl>«on,  J.,  concur 
in  the  result.  ValliBat,  J.,  concurs  in  the 
result  for  reasons  given  in  a  separate  opin- 
ion, but  dissents  from  the  doctrines  an- 
nounced in  both  paragraphs  of  this  opinion. 

Talllknt,  J.,  dissenting: 

The  testimony  shows  that  the  plaintiff's 
husband  was  guilt;  of  such  negllffence  as 
would  preclude  a  recovery  unless  she  could 
maintain  her  proposition  that  the  motor- 
man  saw  her  husband's  peril  in  time  to  have 
averted  the  accident  if  he  had  exercised  rea- 
sonable care,  but  failed  to  do  So.  The  ex- 
ception in  the  law  of  negligence  which  per- 
mits a  recovery  notwithstanding  the  con- 
tributory negligence  of  the  party  injured 
holds  the  defendant  liable  if  after  he  Been 
the  party  in  peril,  or,  in  case  it  is  his  duty 
to  be  on  the  lookout,  if,  by  the  ciercise  ol 
ordinary  care,  be  might  have  seen  him  in 
time  and  have  averted  the  accident  but 
failed  to  do  so.  But  that  exception  boa  not 
gone  further  t^an  to  hold  the  defendant  un- 
der such  circumstances  liable  for  a  failure 
t«  exercise  ordinary  care.  In  Schmidt  v. 
m.  Louie  R.  Co.  149  Mo.  269,  60  B.  W.  921, 
an  instruction  was  criticised  which  seemed 
to  require  of  the  gripman  more  care  to  ob- 


serve one  approaching  the  trade  than  to 
avert  the  accident  after  the  peril  was  dis- 
covered. It  was  there  said  that  placing  the 
two  terms  "vigilant  watch"  and  "ordinary 
care"  in  juxtaposition  in  the  same  instruc- 
tion rendered  it  apparently  self -contradic- 
tory and  misleading,  creating  the  inference 
that  there  was  a  difference  between  the  vigi- 
lant watch  to  be  observed  in  the  one  instance 
and  ordinary  care  in  the  other.  But  it  was 
endeavored  there  to  rikow  that,  under  the 
circiunstanves  of  that  case,  there  was  no  such 
difference;  that  ordinary  care,  under  thei<« 
facts,  demanded  vigilant  watch;  and  that 
the  error  in  the  instruction  waa  in  arrang- 
ing, aa  it  were,  the  two  terms  against  eadi 
oUier.  It  was  said  that  the  instruction 
would  have  been  well  enough  if  there  had 
been  a  sulGcient  definition  of  the  term  "or- 
dinary care,"  but  that  the  definition  given 
(which  was  the  usual  stereotyped  form,  and 
correct  OS  a  generality)  was  not  sufficient 
for  the  purpose  of  enlightening  the  jury  as 
to  the  meaning  of  the  term  aa  used  in  tha.t 
connection.  The  effort  in  that  case  was  to 
show  that  what  would  be  ordinary  care  un- 
der some  circnmatances  would  fall  short  of 
it  in  others,  and  that  when  a  jury  waa  being 
instructed  on  the  subject  it  should  be  given 
something  concrete,  rather  than  mere  gener- 
alitien.  But  that  case  is  no  authority  for 
the  contention  that  when  the  plaintiff  hsii 
been  guilty  of  contributory  negligence  more 
than  ordinary  cnre  is  required  of  the  defend- 
ant to  avert  the  accident  under  the  circnm- 
stanceH  of  that  or  of  this  case.  And  aa  to 
this  caxe,  if  a  more  applicable  definition  of 
"ordinary  care"  was  not  given,  it  is  not  the 
fault  of  the  defendant,  because  the  defini- 
tion that  was  given  was  at  tlie  request  of 
the  plaintiff.  Tlie  verdict  of  the  jury  was 
amply  supported  by  the  evidence,  and  there 
is  no  error  in  the  instructions  of  which  the 
plaintiff  has  a  right  to  complain.  There- 
fore, although  I  do  not  agree  to  either  of  the 
doctrines  so  ably  expressed  in  the  foregoing 
opinion,  I  concur  in  the  result. 
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pass,  after  they  had  been  lowered  by  tbe 

s.  and  without  bis  knowledge. 


Note.— As  to  llabliltj  o(  railroad  (or  acci- 
dents oaaa^  by  wroDjrfDl  act  af  straiiKer,  see 
also  Frederick!  v,  Northern  C.  B.  Co.  (Pa.)  23 
L.  R.  A.  306,  and  note;  Giseff  v.  Pbiladelphia 
*  R.  B.  Co.  (Pa.)  33  L.  R.  A.  606. 

As  to  railroad's  liability  (or  stcHA  killed. 
where  gate  In    railroad    tence    left    open    by  .    . 

0  Swanson  v,  Chicago,  M.  *    stranger 


and  then  lowering  tbem  before  the  team  had 
croKaed  tbe  tracks,  does  not  render  the  com- 
pany liable  (or  an  Injury  cbos  caused  to  the 

driver  of  Che  team. 


ON  RUIiE  to  show  cause  why  a 
should  not  be  gri    '   ' 
favor  of  plaintiff  in 
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damages  for  injuries  received  from  a  safety 
gat«  at  a  point  where  defendant's  tracks 
crossed  tbe  highway.     Rule  made  absolute. 

The  facta  are  stated  in  the  opinion. 

Messrs,     J.      Wlllard      KarE»B     and 
Oharlea  V.  D.  Joliue,  for  defendant: 

The  company  is  liable  for  the  act  only  of 
its  employees,  not   for   the    act   of  ■  mere 

-' or  trespasser. 

mutt  be  proof  of  the  negligence  ot 
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the  companj  or  its  agents.  A  ecinUlla  of 
evidence  or  a  mere  surmise  is  not  enough. 

Deyo  V.  Netc  York  C.  R.  Co.  34  N.  Y.  14, 
8B  Am.  Dec.  418. 

The  burden  ia  on  the  plaintiff  to  show  that 
tbe  act  was  through  some  fault  of  the  de- 
fendant. 

Joy  y.  Winniaimmet  Co.  114  Maas.  66; 
Dobbins  v.  Brmon,  119  N.  Y.  193,  23  N.  E. 
63T;  mtroglyeerine  Cote,  IB  Wall.  536,  18 
L.  ed.  211 ;  KelUy  v.  EtU  R.  Co,  47  How.  Pr. 
256;  Sheann.  &  Redf.  Neg.  %  467. 

The  plaintiS,  by  th«  exercise  of  ordinary 
prudence,  could  have  avoided  the  accident. 

His  want  of  prudence  was  the  proximate 
cause  of  the  injury. 

Harper  v.  Erie  R.  Go.  32  N.  J.  L.  88;  Mul- 
len V.  Rainear,  46  N.  J.  L.  522;  New  Jeriey 
Exp.  Co.  T.  Hichols,  33  N.  J,  L.  439,  97  Am. 
Dec.  722;  Bonnell  v.  Delaware,  L.  A  W.  R. 
Co.  39  N.  J.  lu  182. 

Mr.  Howard  O&rraw,  for  plaintiff: 

The  act  of  raising  the  gates  was  the  com- 
panj's  act,  even  though  the  instrument  em- 
ployed was  unauthorized. 

Smith  V.  New  York,  8.  A  W.  R.  Co.  48  N. 
J.  L.  7;  14  Ara.  &  Eng,  Enc.  Law,  p.  810; 
Randleeon  v.  Marray,  S  Ad.  &  El.  1119;  Si- 
mons T.  Monier,  29  Barb.  419;  Althorf  t. 
Wolfe,  22  N.  Y.  355;  Wood,  Mast.  &  S.  p. 
479;  Exton  y.  Centntl  R.  Co.  62  N.  J.  L.  7, 
42  Atl.  486. 

A  gateman  in  charge  of  safety  gates  at  a 
highway  is  bound  to  so  operate  the  gates  as 
to  avoid  injuring  pagsersby,  if,  b;  tbe  exer- 
cise of  ordinary  care,  he  can  do  bo. 

Feeney  T.  Long  Island  R.  Go.  116  N.  Y. 
375,  6  L.  R.  A.  644,  22  N.  E.  402;  Thomas 
y.  Co-nsolidatcd  Traction  Co.  82  N.  J.  L.  38, 
42  Atl.  1061;  McCann  v.  Consolidated  Trae- 
tion  Go.  69  N.  J.  L.  484,  38  L.  R.  A.  236,  36 
Atl.  888. 

Dapm*,  Ch.  J.,  delivered  the  opinion  of  tlie 

This  was  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  at  the 
crossing  of  Mechanic  street  over  the  defend- 
ant's railroad.  In  July,  1898,  plaintiff,  driv- 
ing a  team,  was  making  a  delivery  of  feed  for 
hia  employer.  In  doing  this  he  had  occasion 
to  cross  the  tracks  of  the  company  at  tlie  in- 
tersection of  Locust  and  Mechanic  streets. 
The  company  had  erected  gates  for  the  safety 
of  persons  having  occasion  to  use  the  high- 
way in  croesing  the  tracks  of  its  railroad. 
When  the  plaintiff  approached  the  crossing 
the  gates  were  down,  and  when  he  drove  up 
the  gates  ware  hoisted  by  a  man  who  the 
plaintiff  supposed  had  charge  of  the  gates. 
The  plaintiff  then  drove  on,  and  before  he  got 
across  the  tracks  the  man  who  was  working 
the  gates  lowered  them,  and  struck  him  and 
injured  him.  The  plaintiff  had  a  verdict  on 
which  this  rule  to  show  cause  was  granted. 
The  evidence  shows  that  the  person  who  let 
down  the  gates  on  this  occasion  was  one 
Isaac  E.  Boggs.  Boggs  was  not  an  employee 
of  the  company,  and  never  had  been  in  their 
employ.  The  gates  were  in  charge  of  one 
Joel  Perrine.  He  testified  that  he  had  low- 
ered the  gatM  for  the  train  to  go  by,  which 
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was  due  about  half  past  S;  that  after  he 
lowered  the  gates  he  turned  aside  at  the  call 
of  one  of  the  carpenters  to  unlock  the  coal 
box  to  allow  the  carpenters  to  put  their  tools 
in  it.  There  is  a  conflict  of  the  evidence  with 
respect  to  what  occurred  between  Boggs  and 
the  plaintiff  in  connection  with  the  raising 
of  the  gates.  Boggs  testilied  that  he  was 
not  in  the  employ  of  the  company;  that  be 
was  sitting  near  the  gates  on  a  stool;  that 
he  knew  the  plaintiff ;  that  when  the  plain- 
tiff drove  up  with  his  team  he  said,  "Boggs 
raise  those  gates,  and  let  me  over ;  I  am  in 
a  hurry."  The  plaintiff  testifies  that  he 
knew  Bo^fs,  but  that  he  made  no  request  to 
have  the  gates  raised;  that  nothing  was  said 
by  him,  only  the  gates  were  raised ;  sjid  that 
he  did  not  notice  that  Uie  man  who  was  rais- 
ing the  gates  was  Boggs.  Perrine  teetilies 
that  he  neither  authorized  nor  requested 
Boggs  to  raise  the  gates,  and  the  first  Knowl- 
edge he  had  of  the  gates  being  raised  wae 
when  be  heard  the  crack  of  the  gates  break- 
ing. Boggs  says  he  was  not  requested  by 
Perrine  to  raise  the  gates.  He  says  Ferrtne, 
the  gate  tender,  was  behind  the  tool  house, 
"and  I  thought,  to  accommodate  him  and  not 
to  call  him,  I  would  raise  the  gates."  Boggs, 
in  raising  the  gates,  was  either  a  trespasser 
or  an  interloper. 

Can  the  railroad  company  be  held  liable 
for  his  unauthoriied  actT  In  refusing  a  mo- 
tion to  nonsuit,  the  learned  judge  said: 
"Where  it  is  in  proof  that  the  appliance  of 
the  railroad  company  guarding  a  public 
highway  was  lowered,  that,  standing  alone, 
raiaee  an  inference  that  it  was  lowered  by 
the  servants  of  the  railroad  company.  Of 
course,  that  is  a  rebuttable  inferenoe."  In  his 
instructions  to  the  jury  the  learned  judge 
said;  "The  points  upon  which  the  plaintiff 
must  satisfy  you  in  order  to  recover  are 
these:  That  these  gates  were  raised  with- 
out any  invitation  by  the  plaintiff ;  that  he 
did  not  ask  for  them  to  be  raised;  and  that 
they  were  raised  by  some  person  who  was 
there  operating  the  gates  for  the  company, 
not  necessarily  under  a  salary,  not  necessa- 
rily under  wages,  but  who  was  doing  it  as 
for  the  company.  Whether  he  was  doing  it 
to  help  a  friend,  or  whether  he  was  doing  it 
under  a  regular  salary,  or  what  not,  it  must 
be  some  person  who  was  doing  it  in  behalf 
of  the  company.  And,  furthermore,  the 
plaintiff  must  have  known  that  it  was  being 
done  not  by  a  person  who  was  a  trespasser 
or  a  stranger."  The  substance  of  this  in- 
etruotion  is  that  the  company  is  liable  if  the 
gates  were  raised  by  a  person  who  was  there 
operating  the  gates,  doing  it  on  behalf  of 
the  company,  whether  he  was  the  servant  of 
the  company  or  not,  or  a  treapaaaer  or 
stranger,  provided  the  plaintiff  did  not  know 
that  such  person  was  a  trespasser  or  a 
stranger.  Whether  the  gate  tender,  regiilar- 
ly  employed  by  the  company,  was  negligent 
in  leaving  the  gates  without  someone  to  look 
after  them  was  not  made  an  issue  In  the 


The  gravamen  of  this  suit  is  negligence  on 
the  part  of  the  defendant  from  which  dam- 
ages resulted,  and  the  burden  of  proof  waa 
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on  Um  plaintiff  to  ihow  negligence 
part  of  the  defendant  or  of  iU  u 
There  i»  no  question  but  what  the  componj 
would  be  responsibte  for  the  mode  in  which 
the  gn-tee  were  operated  by  the  gatei 
it*  aeiTants.  Boggg  wai  not  in  the  emploj 
of  the  companj.  It  had  neither  given  him 
anthofit;  to  do  this  act,  nor  had  the  com- 
pany done  anything  to  give  him  the  appear- 
ance of  authority  to  work  the  gates.  He 
was,  BO  far  a«  the  compimy  was  concerned, 
either  a  stranger  or  a  trespasMT.  Cases 
which  decide  that  a  principal  ia  reaponaiblc 
for  the  act  of  a  stranger,  where  his  servant 
employs  soma  third  person  to  perform  an 
act  within  the  scope  of  a  servant's  employ- 
ment, and  injury  reeults  to  anotjier,  are  in- 
applicable to  this  case.  Simona  v.  Motner, 
29  Barb.  419;  AUhorf  T.  Wolfe,  22  N.  Y. 
366;  Wood,  Mast  k  8.  Perrine,  the  com- 
pany'e  gateman,  neitjier  employed  Bo^b, 
nor  knew  that  be  was  about  to  meddle  with 
Uie  gates.  In  8mit\  v.  tiete  York,  8.  &  W. 
R.  Co.  the  company  left  a  loaded  car,  coupled 
with  two  empty  cars,  standing  on  a  switch 
which  inclined  towards  their  main  track; 
the  same  being  secured  by  their  brakes  and 
a  railroad  tie  placed  under  the  wheels  of  the 
loaded  car.  Tlie  car  got  on  the  main  track, 
and  thereby  an  accident  occurred,  the  plain- 
tiff being  injured.    It  was  held  that  the 


D  track  but  for  the  wrong- 
ful act  of  a  stranger.  Chief  Justice  Beasley, 
in  delivering  the  opinion  of  the  court,  used 
this  language;  "Nor  would  it  have  been 
proper  to  have  yielded  to  the  request  to  tell 
the  jury  that  the  company  was  not  answer- 
able 'if  the  collision  was  produced  by  the 
looeening  of  the  car  by  the  unlawful  act  of 
a  stranger;'  for  tbit  would  have  been  tanta- 
mount to  Myfng  that  a  railroad  company  has 
the  legal  right  to  have  a  loaded  car  on  a 
plane  inclining  towards  their  track  in  such 
a  condition  that  it  is  subject  to  become  freed 
from  its  restraints  by  any  unlawful  inter- 
vention of  human  agency,  though  such  inter- 
vention should  be  Uie  mere  result  of  acci- 
dent. ...  I  am  not  aware  of  any  legal 
principle  that  would  justify  a  rsjlroad  com- 
pany in  leaving  loaded  cars  In  such  a  situa- 
tion that  they  could  be  caused  to  run  onto 
its  main  track,  in  the  way  of  its  passing 
trains,  by  the  carelessness  of  persons  passing 
by  or  by  the  act  of  cluldreo  playing  near 
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their  switches."  M  N.  J.  L.  T,  12.  It  wiU 
be  observed  that  in  that  case  there  was  fault, 
on  the  part  of  the  company  in  leaving  iU 
loaded  car  on  a  switch  inclining  towards  its 
main  track,  and  liable  to  be  sent  down  on 
the  latter  track.  In  the  preaent  case,  so  fsr 
as  the  act  of  the  oompany  and  of  its  servants 
are  concerned,  there  was  no  fault  in  the  rsis 
ing  or  turning  down  of  these  gates.  Nor  are 
cases  such  as  Ea>to»  v.  Central  R.  Co.  02  S. 
J.  L.  7,  4E  Atl.  466  where  a  railroad  com- 
pany was  held  liable  for  injuries  from  tbc 
acts  and  conduct  of  intruders  or  strangers. 
this  litigation.  Cases  of  Ihi* 
rest  upon  the  dut^  of  the  carrier  to  its 
ngers,  and  liability  springs  from  the 
want  (rf  care  to  protect  passengers  from  in- 
jury. 

A  duty  rested  on  the  railroad  eompany  in 
this  instanoe  to  protect  persons  using  the 
highway  from  injury  from  passing  trains. 
That  duty  bad  be«i  performed  by  the  gale- 
man  in  tumine  down  the  gates.  It  is  also 
conceded  that  when  danger  fromao  approach- 
ing train  bad  passed  it  was  the  duty  of  the 
company  to  have  the  gates  raised  to  permit 
travel  over  the  public  highway.  The  com- 
pany had  provided  for  the  performance  of 
that  duty  by  employing  a  person  as  gats 
keeper.  There  is  no  evidence  from  whifdi  it 
could  be  inferred  that  the  gates  were  ke[4 
down  for  an  unreasonable  length  of  time. 
The  suit  is  not  brought  for  damages  arising 
from  the  unreasonable  obstruction  of  the 
crossing.  The  injury  which  is  the  aobject- 
matter  of  this  suit  was  due  to  the  unauthor- 
ized act  of  Boggs,  who  was,  as  against  the 
company,  both  a  stranger  and  a  trespasser 
assuming  to  act  for  the  company.  The  mas- 
ter is  liable  for  the  acta  of  his  servants  with- 
of  the  latter's  employment.  Tha 
relation  of  master  and  servant  which  creates 
the  liability  of  the  former  for  the  acts  ot  the 
lattwr  arises  from  contract.  The  consent  of 
the  master,  express  or  in^lied,  is  essential 
to  aueh  a  relation.  Here  Boggs  was  not  the 
servant  of  the  railroad  company.  He  did 
the  act  complained  of  without  the  oonsentcH 
knowledge  of  the  company  or  its  serranta. 
He  could  not  fix  the  responsibility  for  his 
acta  upon  the  oompany  by  volunteering  t» 


not  call  to  him  to  raise  the  gates. 

The  rule  to  thoto  oaum  ihowld  bs  ■ 
ob«o{itt«. 


End  of  Oases  »  Book  SO. 
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amendment 
to  be  required  by  a  constitutional  proviBion 
to  the  effect  that  be  roust  approve  every  ot- 
d«r,  resolution,  or  rote  of  the  legislature. 
(Fa.)   608. 

Cigarettes,  the  sale  of  which  in  made  un- 
lawful bj  statute,  are  held  not  to  constitute 
legitimate  articles  of  commerce  within  the 
provisions  of  the  Federal  Conttitntion. 
(Tenn.)   4T8. 

Local  Belf-govemm«nt. 

A  statute  appointing  a  board  of  ^lice 
commissioiierB  irith  power  to  appoint  a 
oliief  of  police  for  a  city  is  held  not  to  be  un- 
eonatitutional  as  interfering  with  local  self- 
government.      (R.  I.)   330. 

Bankruptcy  and  inaolvenoy  Ioim. 
A*  to  assets,  see  iit/ro,  VII. 

The  operation  of  a  state  insolvency  law 
is  betd  to  be  so  fully  suspended  by  the  bank- 
rupt law  that  a  trustee  in  insolvency  cannot 
maintain  an  action  to  set  a«ide  a  conveyance 
in  fraud  of  creditor*,  though  the  insolvent 
has  not  been  declared  a  bankrupt  (Conn.) 
Ml. 

T^e  extraterritorial  effect  ol  an  aisign- 
■nent  for  creditors  under  the  Wisconsin  sU.t- 
ute  with  respect  to  money  on  deposit  in  a 
bank  in  another  state  is  denied  on  the  ground 
tbat  the  insolvency  law  of  Wisconsin  is  in 
tlie  nature  of  a  bankrupt  law  providing  for 
diseharga  of  deht«,  and  making  the  distribu- 
tion of  the  eatate  statutory  instead  of  volun- 
tary.    (Wis.)  827. 

Poliat  po«Bor. 

A  Btatut«  requiring  a  label  on  every  box 
of  baking  powder,  statii^  the  Dame  and  resi- 
dence of  the  manufacturer  and  tbe  ingredi- 
enta  of  the  powder,  ii  upheld  as  a  valid  ex- 
ercise of  the  police  power.     (Minn.)  eeo. 

A  Haaonle  lodge  building  is  held  not  to  be 
need  for  purely  ebaritable  purposee  so  as  to 
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be  exempt  froin  taxation,  although  tbe  lodge 
is  organized  for  charitable  and  benevolent 
purposes,  where  part  of  the  building  is  rentad 
for  stores,  notwithstanding  that  tbe  rents  art 
used  for  tbe  lodge  purposea.      (Mo.)    191. 

Real  estate  the  title  to  which  is  held  by  a 
Catholic  priest  in  trust  for  the  congregation 
of  a  parish,  though  used  for  an  entirely  free 
school,  without  regard  to  the  race,  color,  or 
religion  of  the  pupila,  is  held  not  to  be  «z- 
enipt  from  taxation  as  the  property  of  an  in- 
stitution of  learning.      [Hi.)   517. 

A  statute  taxing  grain  in  elevators,  ware- 
houses, etc.,  in  the  name  of  the  proprietor  is 
held  valid,  and  not  to  be  a  violation  of  the 
constitutional  rule  of  uniformity  or  ol  the 
provisions  against  local  and  special  laws  for 
taxes.     (N.D.)   2SS. 

A  collateral-inheritance  tax  law  is  held 
void  for  want  of  notice  of  proceedings  to  fix 
tbe  amount  of  tbe  tax,  bat  such  detect  is  held 
cured  by  a  retroactive  amendnient, — at  leaat 
as  far  as  it  affects  personal  property  not  yet 
diatribnted.     (Iowa)  02. 

Lioeiu«  and  regviatioH  of  buaineta. 

The  business  of  loaning  money  on  house- 
hold furniture  is  held  to  be  a  le^timate  ona 
which  cannot  be  subjected  to  a  prohibitory 
license  tax.     (Oa.)  485. 

A  statute  requiring  a  lioenae  for  engaging 
in  the  business  of  guiding  in  inland  nshing 
and  forest  hunting  is  held  constitutional  on 
the  ground  that  fish  and  game  belong  to  the 
state.     (Me.)   644. 

An  ordinance  reatrieting  all  scavenger 
work  to  licensed  scavengers,  and  giving  the 
board  of  health  power  to  decide  who  are  com- 
petent bidders  for  tlie  work,  ia  held  unconsti- 
tutional as  in  derogation  of  oomnion  right. 
(N.  C.)   473. 

A  statute  taxing  venders  of  merchandise 
according  to  the  amount  of  their  annual 
sales,  and  ffxing  different  rates  for  retailers, 
wholesalers,  and  sellers  on  the  boards  of 
trade  or  exchangee,  Is  Kistained.     (Pa.)   8fl. 
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The  impoBition  of  a  tax  upon  an  emigrant 
>g«nt  ie  Beld  not  to  constitute  »  T^n^aUon 
of  int«rBt>te  oomiDeree.      (Oa.)   6B6, 

A  ttatiite  regul&ting  the  buiinew  of  ton- 
poru7  knd  transient  dealera  ia  held  to  ap- 
ply to  deaieri  having  ■  p«rnMinent  plaoe  of 
DUBinetB  elsewhere  in  the  atate,  and  ie  also 
held  conatitutitMial.      (R.  I.)   33B. 

A  statute  requiring  a  large  bond  from 
merchants  Mlling  farm  produce  is  held  un- 
constitutional as  class  legiglation,  and  an 
unjueti liable  ioterferenee  with  the  right  to 
do  lawful  busineas.  (Mich.)  493. 
Phyaioiant. 

The  practice  of  oeteopathj,  consisting  oi- 
tirdy  of  the  kneading  and  manipulation  of 
tlie  body,  is  held  not  to  be  the  practice  of 
medicine  within  the  mestning  of  statute*  teg- 
ulating  such  practice.      tKy.)   3B3. 

The  exemptiCHi  at  army  and  navy  phyii- 
eians,  consulting  physicians  from  other 
■tat«s,  and  persona  temporarily  practising 
under  a  meaical  preceptor,  is  held  not  bo 
make  a  statute  requiring  licenses  for  physi- 
dans  uneoustitutional.  (Ud.)  411. 
Countiel. 

Possession  of  taw  reports  distributed  by 
the  state  to  county  judges  is  held  to  belong, 
except  possibly  as  against  the  state,  to  tlie 
eonnty  judges,  and  not  to  the  counties,  sc 
Qiat  Uie  county,  as  such,  cannot  maintain  ra- 
pteriD  for  such  books  against  a  former  judge 
who  retains  tbe  books  after  his  term  of  of- 
flee  is  ended.     (Neb.)    733. 

A  county  la  held  not  to  be  liable  for  a 
vuisance  caused  by  the  disposition  of  sewage 
ra  a  poor  faun  owned  by  it,  although  it  Is 
Lcld  that  the  county  officers  might  be  en- 

i'oined  from  continuing  the  nuisance.      (N. 
r.)  SOS. 

Munieipal  corporation*. 

The  wrongful  arrest  of  an  innocent  per- 
son and  a  brutal  assault  upon  him  made  l^ 
a  notoriously  incompetent  policeoian  are 
held  insufficient  to  make  the  dty  liable. 
(N.  C.)  470. 

An  ordinance  making  it  unlawful  for  the 
proprietor  of  a  saloon,  or  any  of  his  em- 
ployees, to  enter  the  place  on  Sunday  with- 
out a  written  permit  from  the  mayor  or  re- 
corder of  the  town,  stating  the  length  of 
time  he  may  remain,  is  held  void  tor  unrea- 
sonableness and  because  it  vests  an  arbi- 
trary discretion  in  the  officer.      (Tenn.)  476. 

The  detection  by  the  legislature  to  eity 
authorities  of  the  power  to  Si  prices  for 
water,  when  Uie  city  is  itaelf  a  consumer 
either  in  its  municipal  capacity  or  throu^ 
its  inhabitants,  is  denied  unless  there  is  a 
provision  for  judicial  investigation  of  the 
reasonableness  of  the  rates  fixed.  |N.  M.) 
224. 

An  ordinance  making  it  a  penal  offense  for 
any  passenger  to  sell  or  give  away  a  street- 
railway  transfer  is  held  to  be  within  a  grant 
of  power  to  make  regulations  of  street  rail- 
ways, and  is  upbald  e^nst  the  claim  that 
it  interferee  with  constitutional  rigbta,since 
the  passenger's  contract  does  not  involve  any 
right  to  assign  the  transfer.      {Cal.)  5G. 

An  u^li'u  vira  loan  of  the  mon^  of  a  dty 
60  L.  R.  A. 


Dkciuokb. 
>  8t.1tutobt  i 
upon  a  mortgage  is  held  to  be  enforceable  bf 
foreclosing  tbe  mortgage  against  one  who 
had  bouriit  the  property  with  full  knowl- 
edge of  it,  since  the  city  is  not  bound  by  the 
unlawful  acts  of  its  officera  (Minn.)  I7a 
BighvMfia. 

A  bicycle  is  held  not  to  be  a  carriage  with- 
in the  nieaniug  of  a  statute  requiring  high- 
ways to  be  kept  rea«onably  safe  and  con' 
venient  for  carriages  at  all  seasons  of  the 
year.      (Mass.)   127. 

An  exclusive  grant  of  the  nae  of  streets  \>J 
an  electric- light  company  is  lield  to  be  be- 
yond the  power  of  a  munieipsd  council.  (W. 
Va.)  142. 

A  contract  1^  which  a  dty  compromisa 
with  a  railroad  company  on  the  matter  of  s 
bridge  in  a  street  over  railway  tracks,  join- 
ing in  the  expense  of  constructing  it  and 
agreeing  to  maintain  it  there^ter,  is  hsld 
ultra  mret  and  in^ectual  to  roliere  the  rail- 
road company  from  its  eomnwn-law  dofy  to 
maintain  tbe  bridge,  although  the  ci^  may 
have  acted  under  the  contract  for  a  certain 
time.      (Minn.)  600. 

A  general  ci^  ordinance,  not  oonnected 
with  the  grant  of  the  frandiise  to  a  street 
railway  company  or  asaented  to  by  it,  is 
held  not  to  create  any  right  of  action  against, 
or  affect,  the  liability  of  the  company  in 
faror  of  a  person  injured  by  a  etreet  car, 
since  such  liability  mnst  be  determined  en- 
tirely by  the  oommon  law  or  statutes. 
(Mo.)   SSO. 

Damage  to  property  of  an  abutting  owner 
by  noises,  ■mells,  and  diaturbancea  caused  by 
operation  of  a  street  railway  and  turntable 
in  the  street  are  held  to  be  within  a  consti- 
tutional provision  as  to  property  "injured"" 
only  so  far  as  they  are  not  reaaonably  inci- 
dental to  the  operation  of  audi  a  street  rail- 
way, and  borne  by  the  public  generally. 
(Ky.)  813. 

A  bridge  approach  which  raises  the  sur- 
face of  a  street  ia  held  not  to  constitute  an 
additional  servitude,  where  it  raises  the  sur- 
face only  to  the  grade  that  haa  been  estah- 
lUhed  by  the  sUtut*.  (Or.)  380. 
Ooiirtt. 

Inherent  power   of   courts  to   punish   for 
contempt  is  held  to  be  one  which  the  legis- 
lature cannot  limit  hj  restricting  the  ads 
which  may  be  thus  punished.     (Ga.)  6ftl. 
AUontmft. 

A  statute  attempting  to  override  rules  of 
courts  with  respect  to  the  admission  to  the 
bar  of  persona  who  began  the  study  of  law 
prior  to  a  oertain  date  is  held  unoonstitn- 
tional  as  an  interference  by  the  legialatnr* 
with  judicial  power.     (III.)  S19. 

A  single  wrongful  aot  of  an  attorn^  in  ths 
appropriation  of  money  is  held  insuffldent 
ground  for  his  di^iarnient,  where  he  had  no 
actual  intent  to  defraud,  but  has  actually 
made  full  reatitution  and  has  for  eight 
yeara  thereafter  maintained  a  good  dtajne- 
Ur.     (N.  J.)   416. 

Politioal  parties. 

The  decision  of  a  dispute  betweoi  oonteat' 
ing    candidates   of   a    party   for   Coagrei^ 
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when  inAde  bj  the  governiiig  authority  of  the  I  of  boarde  o(  health  an  long  u  tlte  «meigeBC7 

party  in  the  state,  is  held  to  be  conclusiTeon  I  exista.      (Ind.)   64. 

the  courts.      (Ky.J  810.  j  Offiorr,. 

SckooU.  I      A  rasort  br  a  public  offioer  to  a  house  of 

The  exclusioD  of  uuvaccinsted  [lupils  Iroiu  j  ill  fame  for  uninoraJ  purposes  is  held  to  be 
school  during;  danger  of  an  epidemic  of  small' I  eround  for  hii  remoral  from  office.  (W. 
pom  it  held  to  be  within  the  general  powers  '  V«.)   279. 


IL  CoHiRACTDAi.  AND  CoMMBHOiAL  Relations. 


For  Specific  Ferform&uce,  see  i»^  8. 

A  telephone  agent's  a^eemsnt  to  de 
a  message  at  destination  ia  consideration  of 
an  extra  charge  for  sending  it  is  held  bind- 
ing on  the  company,  although  his  instruc- 
tions prohibited  his  making  such  contracts, 
but  these  were  habitually  disregarded, 
iTenn.)  277. 

Puhlio  policy;  illegaliti/. 

A  contract  to  pay  an  attorney  one  third 
of  all  money  recovered  in  a  divorce  suit  is 
held  to  be  against  public  policy.  (Cal.) 
J48. 

The  invalidity  of  contracts  in  restraint  of 
trade  and  to  create  a  monopoly  is  held  to  ex- 
ist in  the  case  of  a  contract  by  Uie  owner  of 
an  ice  machine  to  abandon  the  manufacture 
of  ice  for  the  term  of  five  years  in  a  certain 
town  in  ivhich  there  is  demand  enough  for 
the  ice  of  Iwth  factories,  and  where  the  other 
party  to  the  contract  therel>7  acquires  a 
monopoly  of  the  busineas  in  that  town, 
(Ala.)  175. 

ResJ  estate  agents  doing  business  without 
a  license  in  violation  of  an  ordinance  are  de- 
nied the  right  to  recover  oommissions,  al- 
though the  ordinance  Is  repealed  pending  the 
suit.      (Kan.)    103. 

Statute  of  frauds . 

A  tel^ram  is  held  to  be  sufficient  to  aat- 
iafy  the  statute  of  frauds  when  it,  if  read  in 
the  light  of  all  the  surrounding  circumstan- 
ces, plainly  shows  the  subject  of  the  contract, 
the  parties,  and  the  terms  on  which  it  was 
made.      |CaI.)  240. 

Subioriptions. 

A  contract  of  subscription  to  a  book  in 
which  the  subscriber's  portrait  and  bio- 
grsphical  sketch  shall  appear  is  held  unen- 
forceable for  false  representations  as  te  the 
number  of  those  who  were  to  be  represented 
therein.      (Me.)   542. 

Engraving  conlracti. 

An  engraver  who  takes  separate  contracts 
to  malce  dies  from  photographs  and  print 
pampbleU  containing  cuts  from  them  is  held 
to  have  no  right  te  use  them  in  pamphlets 
for  advertising  his  own  business,  and  to 
hare  no  remedy  in  case  such  pamphlets  get 
by  mistake  into  the  possession  of  bis  em- 
ployer.     lUasB.)  397. 

Teacher*. 
A  teacher's  contract  calling  for  salary  for 
the  time  actually  occupied  in  school  is  con- 
strued not  to  defeat  her  right  to  salary  for 
a  period  during  which  the  school  was  closed 
on  account  of  an  epidemic  of  imallpox,  and 
such  epidemic  is  held  to  oonstitute  no  excuse 
SO  h.  R.  A. 


for  n 

board  oi  education.      (Utah)  371. 
As  to  schools,  see  also  supra,  I. 

A  contract  by  which  a  clerk  is  hired  for  a 
year  is  held  not  to  be  terminated  by  the 
burning  of  the  business  house  and  stock  of 
goods,  and  by  the  dissolution  of  the  firm  and 
its  retirement  from  business.  (La.)  827. 
Banka. 
An  honest  mistake  of  a  banker  as  to  the 
law  governing  holidays  and  days  of  grace  is 
held  not  to  make  him  liable  for  failure  to 
protest  a  note  until  a  day  after  it  should 
have  been  done,  where  lawyers  and  Judges 
were  at  the  time  unable  to  agree  as  to  the 
law.      (8.  D.)   182. 

Billg,  nolea,  otul  otUcka. 
See  also  infra.  III, 

The  doctrine  that  a  purchaser  of  a  draft 
with  bill  of  lading  attached  is  lis.ble  on 
breach  of  warranty  of  the  goods,  which  was 
declared  in  Finch  u.  Gregg  (N.  C.)  4B  L.  R. 
A.  679,  and  Landa  t>.  I^ttin  Bros.  19  Tex. 
Civ.  App.  246,  46  S.  W.  48,  but  denied  by 
the  ot^er  authorities  cited  in  a  note  to  the 
Finch  Case,  has  been  repudiated  by  a  recent 
Iowa  caae.     (Iowa)  777. 

Tile  ddivery  to  an  impostor  of  a  check 
dfawn  by  the  drawee  on  itself  for  money  to 
be  loaned  to  the  payee  named  therein  on  a 
mortgage  it  held  to  ffive  the  drawee,  aiter 
payment  on  a  forged  indorsement  of  the 
payee's  name,  no  right  to  recover  back  the 
proceeds  on  the  theory  that  the  collecting 
bank  ha4  guaranteed  the  indwsement 
(Pa.)  76. 

j^otuls. 
See  also  in^ra.  III. 

Sending  a  photograph  of  an  accused  per- 
mn,  with  a  description  of  his  appearance  and 
the  charge  against  him,  to  the  police  depart- 
ment of  a  city  and  to  various  other  persons,  to 
be  placed  in  the  Rogues'  Gallery,  is  held  not 
to  render  a  sheriff  and  his  sureties  liable  on 
hi  a  official  bond,  since  such  act  is  not  within 
scope  of  hia  official  duties.  (Ind.)  73. 
Curriers. 
See  also  infra,  III- 

A  rule  of  a  street  railway  company  re- 
iiuiring  colored  and  white  paasengers  to  oc- 
cupy different  ends  of  a  car  is  held  reason, 
able.      (Ala.)  632. 

The  rule  that  a  passenger  on  a  freight 
train  assumes  the  necesaary  risks  incident  to 
the  running  of  such  trains,  as  shown  by  • 
note  in  19  L.  R.  A.  310,  ia  reaffirmed  in  a 
which  holds,  thst  nevertheless,  the  cal- 
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liw  eannot  oootraot  agaJnit  liabilit;  lor  in- 
jnriei  to  %  paMenger  caiued  l^  negligence  in 
running  snch  traio.      (Ga.)  673. 

Tfae  rule  that  a  railroad  employee  riding 
for  his  own  purpoBci,  tbougb  on  k  pass,  is  to 
be  deemed  a  psAseuger,  aa  shown  by  the  note 
in  31  L.  R.  A.  321,  is  followed  in  a  recent 
case,  which  holds  that,  where  the  para  la 
giren  by  reason  of  a  provision  in  his  contract 
of  employment,  conditione  indorsed  thereon, 
by  which  he  aaaumeB  bbe  risk  of  the  carrier's 
n^ligence,  are  invalid.  (C.  C.  A.  Ut  C.)  616. 

A  railroad  atation  agent  riding  on  a  train 
without  paying  fare  several  houri  after  bis 
day's  work  haa  ended  la  held  to  be  entitled 
to  the  rights  of  a  passenger  with  respect  to 
the  care  for  bis  safety,  although  the  con- 
ductor may  have  violaled  a  rule  of  the  oom- 
pan;  in  carrying  him  free.  (Ey.)  S81. 
Insurance, 
.  Bee  also  infiv,  VII. 

The  destruction  of  an  inaurer'a  right  of 
subrogation  to  a  claim  against  the  party 
eausinff  a  loss  by  «  stipulation  between  the 
insured  and  bu(£  other  party  in  an  action 
for  dameges,  which  was  made  for  the  advan- 
tage of  the  insured  in  respect  to  other  claims, 
Is  held  to  cut  olT  his  right  against  the  in- 
surer under  a  policy  providing  for  such  sub- 
rogation.     (Md.)  S28.  ' 

A  provision  for  the  appraisal  of  a  loss  on 
a  policy  is  held  not  to  require  such  appraisal 
unless  the  insurer  makes  a  demand  therefor. 
(Ohio)   60S. 

A  deed  of  insured  property  reserving  a  life 
estate  to  the  grantor  is  held  not  to  constitute 
a  forfeiture  of  the  insurance  on  such  life  es- 
tate under  clausei  aa  to  alteration  of  circum- 
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stances  increasing  the  risk,  or  as  to  sale  ol 
tfae  property.     (Mass.)  S33. 

The  conversion  of  a  life  policy  into  a  noo- 
forleitflble  paid-up  policy  for  a  fixed  term  of 
years,  made  on  request  of  the  inaured  aftn 
default  in  payment  of  u  premium,  is  held  to 
dispense  with  the  necessity  of  giving  the  no- 
tice required  by  stfttute  for  forfeiture  of  thi 
original  policy  by  nonpayment  of  prcDUnm. 
(Iowa)  D8. 

A  woman's  right  to  insurance  on  her  hiw- 
band's  life,  when  the  policy  is  made  to  her, 
is  held  to  be  unaffected  by  a  divorce  obtained 
by  her  before  his  death.      (Ohio)  552. 

The  incontestability  of  a  life  insaruea 
policy  for  any  cause  except  misstatement  of 
age  is  held  not  to  preclude  the  insurer  frou 
relying  on  warranties  contained  i 
plication  and  constituting  the  bai 
policy.      (Iowa)  774. 

The  failure  of  a  lodge  to  send  an  asaess- 
ment  to  the  grand  lodge  is  held  not  to  work 
a  forfeiture  of  tbe  rights  of  a  member  who 
had  paid  the  assessment  to  the  lodge,  al- 
though the  by-laws  provide  that  the  grand 
lodge  ahal!  not  be  held  for  neglect  of  duty  ol 
ButiordinBte  lodges.      (Miss.)   111. 

A  compromise  sgreement  between  a  bene- 
Qt  society  and  a  beneficiary  in  settlement  of 
a  suit  on  a  certiflcate  upon  the  life  of  a  per- 
son who  bad  been  tor  years  unhea.rd  of. 
wheieby  a  sum  is  agreed  to  be  paid  at  once 
and  the  remainder  put  in  trust  to  be  paid  at 
a  certain  time  if  the  assured  does  not  prove 
to  be  alive,  is  held  to  entitle  the  beneficiary 
to  the  Qrst  payment,  although  before  it  is 
actually  made  the  insured  proves  to  be  alive; 
(N.  Y.)  204. 


the  ap- 
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111.  COBPOU.TIONS  AND  ASSOOUTIONB. 


The  right  of  the  state  to  demand  informa- 
tion from  an  express  company  of  another 
state  is  suataaned  aa  to  its  business  witliin 
the  state,  though  the  company  is  not  a  cor- 
poration but  a  partnership,  but  denied  as  to 
interstate  business  or  business  outside  the 
state,  except  so  far  as  that  may  be  necessary 
to  enable  the  authorities  to  regulate  tJie 
business  in  the  state.      (Minn.)   667. 

An  abuse  of  the  franchise  of  a  street  rail- 
way company  by  running  cable  cars  under  a 
charter  which  allowed  tbe  use  of  animal  pow- 
er only  is  held  to  create  no  liability,  in  the 
absence  of  negligence.  For  a  collision  with  tbe 
cars  of  another  company.      (111.)   734, 

Persons  who  attempt  to  incorporate  by 
filing  the  original  articles  instead  of  copies, 
as  the  statute  requires,  are  held  to  have  alt 
the  rights  of  a  corporation  as  t«  all  persons 
with  whom  their  dealings  are  mutually  un- 
derstood to  be  in  that  capacity.   (Wis.)   324. 

A  statute  prohibiting  undue  preferences 
by  carriers  is  neld,  in  accordance  with  the 
construction  of  the  English  statute  frotn 
which  It  was  adopted,  to  apply  only  to  pref- 
erences by  cftrriers  In  respect  to  tfaeir  servi- 
ces as  carriers,  and  not  to  preclude  a  special 
privilege  to  a  baggage  transfer  company  to 
enter  a  railroad  depot  for  the  solicitation  of 
business.  (Va.)  722. 
60  L.  R.  A. 


The  signing  of  an  appeal  bond  by  a  brew- 
ing company  as  surety  for  one  of  its  custo- 
mers i«  held  to  be  ultra  vires  and  void, 
though  some  incidental  Iteneflt  may  have 
been  received  by  the  corporation  from  the  ap- 
peal,    (ill.)  76S. 

The  right  of  directors  of  a  corporation, 
who  are  also  ita  creditors,  to  enforce  tbe  per- 
sonal liability  of  stockholders  to  pay  their 
debts,  and  also  to  purchase  the  property  of 
the  corporation  at  public  sale  by  an  assignee 
or  receiver  under  order  of  court,  is  sustained. 
notwithstanding  their  fiduciary  char»eter. 
(Minn.)  S73. 

PartneraKip. 

A  note  given  by  one  partner  to  another 
for  a  loan  of  tbe  latter's  personal  funds  is 
held  not  to  be  unenforceable  merely  because 
the  money  may  have  been  used  to  pay  part- 
nership obligations, — especially  when  there 
were  sufScient  partnership  aswts  for  that 
purpose.      (Ud.)  488. 

Ohwohei. 

A  consolidation  of  several  churches  of  the 
Methodist  Episcopal  denomination  by  the  ac- 
tion of  the  bishop  in  appointing  one  pastor 
for  tbe  united  societies  is  held  to  be  binding 
on  the  courts.      (CTonn.)  636. 


IV.  DOHKSTIO  ESUTIOIIB. 


He  enhasoement  of  damage*  for  breacti  of 
pTomUe  of  mairiage  on  account  of  lou  of 
the  opportunity  to  marrj  another  man  to 
whom  plaintiQ  waa  pievioualj  engaged  is  de- 
nied, although  ahe  broke  her  engagement 
with  him  at  defendant's  soli  citation,  since  she 
cannot  profit  by  her  own  fault.  (UinnOSSS. 
See  aJso  infra,  IX. 

\n  action  tor  tort  to  the  person  of  a  oon- 
rraident  married  woman  ia  held  not  to  be 
property  within  the  meaning  of  a  statute 
providing  that  all  property  acquired  within 
the  state  by  husband  or  wife  shall  be  subject 
to  the  community  law  of  the  state,  and  there- 
fore a  woman  is  allowed  to  bring  such  an 
action  in  her  own  name  according  to  the  law 
of  her  domicil,  although  she  could  not  do  so 
if  she  was  a  citizen  of  the  state.      |La.)  816. 

The  right  of  a  wife  to  sue  for  the  aliena- 
tion of  her  husband's  aSections  Is  held  to  be 
conferred  by  a  stAtute  authorizing  a  mar- 
ried woman  to  lue  aa  if  lingle.     (Ky.)  SOS. 


Persona  continuingto  live  together  bj  hus- 
band and  wife,  thinking  no  new  marriage  it 
necessary,  after  the  removal  of  a  disability 
which  existed  when  the^  undertook  to  enter 
into  the  marriage  relation  in  good  faith,  by 
a  formal  marriage,  are  held  to  have  formed 
a  common-law  marriage.  (Kan.)  180. 
lUegitimatet. 

Acknowledgment  of  an  illegitimate  child 
by  the  father  is  held  suCScient,  although  not 
made  for  the  expreM  purpose  of  admitting 
the  child  to  heirship,  when  made  by  allega- 
tiona  in  a  sworn  pleading  In  an  action. 
(Wash.)   860. 

Domioil. 

The  domicil  of  a  minor  child  whose  par- 
ents had  been  divorced,  and  who  had  been 
given  into  the  custody  of  her  mother.  It  held 
to  follow  that  of  the  mother.     (Uinn.)  663. 


V.  FiDITOIABT      BlLAIlOItt, 


Hie  liability  of  a,  decedent's  estate  for  fa- 
ueral  expenses,  which  is  considered  at  length 
In  a  note  in  32  L.  R.  A.  QSO,  li  extended  by  a 
late  case  to  a  purchase  of  flowers  for  the 
funeral,  made  by  the  housekeeper  of  the 
decedent,  where  there  were  no  near  rela- 
tivPe  to  take  charge  of  the  matter.  (R.  I.) 
4S3. 

For  adminiatrator'a  aneta,  we  infra,  VIL 


Payment  to  agent. 

Collection  of  the  principal  of  a  mortx*Rs 
by  a  subagent  who  had  oegun  foreclosure 
thereon  and  was  expressly  authorized  to  col- 
lect the  overdue  interest,  hut  who  did  not 
have  possession  of  the  securities,  was  held  in- 
sulUcient  to  bind  the  mortgagee.  (Wis.)  000. 
As  to  agency,  see  ^so  *uyra,  II.,  and  M^fra, 

Vlil. 


TI.  TOBTS;    NbOUGBMOB;      InjUBm. 


One  who  ia  accused  of  crime,  and  there- 
upon sends  for  an  officer  to  have  the  accusa- 
tion repeated  in  his  presence,  is  held  to  hav« 
no  right  of  action  therefor.      (Mich.)  129. 
lAbel. 

To  publish  of  a  merchant  that  he  has  given 
a  mortgage  on  his  stock  of  goods,  though  it 
doe*  not  appear  of  record,  is  held  not  to  be 
libelous  per  ae;  but  it  is  held  otherwise  in 
respect  to  a  false  statement  that  ho  does  not 
seem  to  have  succeeded  in  obtoininx  the  im- 
plicit confidence  of  local  people,  and  that  be 
IS  looked  upon  locally  as  an  itinerant  trader 
of  small  financial  responsibility  and  uncer- 
tain prospects.  (Qa.)  670. 
fmitofioiu. 

Hie  false  dmcription  of  zinc  washboards 
as  aluminum  is  held  not  to  constitute  unlaw- 
ful competition  against  a  manufacturer  of 
aluminum  washboards  who  has  a  monopoly 
of  that  mete,!,  where  there  is  no  attempt  to 
represent  the  zinc  boards  as  those  of  bis 
manufacture.  (C.  C.  A.  6th  C.)  600. 
Fraud. 

Failure  of  a  debtor,  when  seeking  to  ob- 
tain an  abatement  ol  a  part  of  his  debt  and 
tbe  releaae  of  sto«k  held  as  collateral,  to  in- 
50  L.  B.  A. 


form  the  creditor  of  pending  negotiation* 
which  would  more  than  double  the  value  of 
the  sto^,  is  held  not  to  oonstitute  a  fraudu- 
lent concealment,  since  the  debtor  was  under 
no  obligation  to  speak  of  those  ItetA.  (Md.) 
401. 

Oonverfion. 

Contrary  to  the  general  doctrine  as  shown 
by  the  annotation,  the  liability  of  a  servant 
for  conversion  of  a  trust  fund  which  he  re- 
ceived froni  his  master  Is  denied  in  a  cae« 
where  he  acted  under  the  master's  orders  in 
using  the  fund  to  pay  the  master's  debte, 
though  he  had  full  notice  of  t^e  rights  of  the 
real  owner  of  the  fund,  and  also  of  his  mas- 
ter's insolvency.  (Minn.)  644. 
Huitance. 

An  act  of  Congress  declaring  that  the 
emission  of  thick  black  or  gray  smoke  from 
chinmeys  on  buildings  other  than  private 
residencee  shall  constitute  a  public  nuisanoe 
is  held  constitutional.      (D.  C.)  632. 

A  railroud  water  tank  In  a  street,  and  also 
a  station  at  which  there  is  constant  ringing 
of  bells,  blowing  of  whistles,  etc.,  ae  well  as 
smoke  Mid  cinders,  within  a  few  feet  of  » 
church,  is  held  to  constitute  i 
(C.  C.  A.  8th  C.)  488. 


;.C.00^^|C 


Ualieiou*  itruoturea. 

Tha  moliciouH  erection  of  an  UDsigbtly 
high'boftrd  fence  so  as  to  obstiuct  the  pas- 
sage of  light  and  air  uid  the  view  from  • 
neighbor's  dwelling  is  held,  in  accordance 
wit^  th«  majority  of  the  deciaions  cited  in  a 
note  iu  40  L.  R.  A.  177,  not  to  oonatitute  an 
BCtiooable  wrcHig.     (Wia.)  806. 

A  statute  authorizing  ku  iujunetion 
agalnrt   the  malidouB   ereetira   or   mainte- 


o  Btructures  which  terra  no  naeful 
(Wash.)  S4S. 

Pollution   of  WOtAT*. 

ne  pollution  of  a  stream  by  anwage  from 
the  buildings  of  a  prison  SMoeiation  contain- 
ing Beveral  hundred  pertoos  it  held  to  gire 
a  right  of  action  to  a  riparian  oimer  who 
used  the  water,  not  only  for  domeaUc  pur- 
poae*,  but  for  a  dairy  and  butt«r  buaineaa. 
(Va.)  504. 

NegUgenet  of  oowlnKtor. 

The  ne^igent  piling  of  lumber  by  a  person 
who  has  contracted  to  take  it  from  a  Mt, 
pile,  and  dry  it,  and  use  part  of  it  in  making 
articles,  the  rest  to  be  turned  over  to  tie 
owner  of  the  premises,  who  haa  no  control  or 
supervision  as  to  the  piling,  is  held  not  to 
make  such  owner  liable  to  a  third  person  for 
such  negligence.  (Mich.)  496. 
fif]ilo»ion. 

The  injury  of  •  spectator  by  the  explosion 
of  a  bomb  at  an  eKhibrtion  on  private 
grounds  to  which  an  admis^on  fee  is 
charged  is  held  not  to  render  the  proprietor 
liable,  where  he  had  not  been  Diligent  and 
had  no  control  over  the  exhibition,  whit^b 
was  in  the  hands  of  a  skilled  person.  (N. 
J.)   199. 

The  right  to  reoover  illegal  t«xee  is  sus- 
tained on  the  grornid  that  they  were  paid 
under  coiiipulaion,  where  the  tax  collector 
was  attempting  to  sell  property  after  a  con- 
structive seizure,  though  without  ajly  actual 
seiEure  or  deUntion.  (N.  D.)  262. 
yegligence  of  phytician. 

A  physician  who  assures  a  person  who 
voluntarily  uda  In  caring  for  a  wound,  that 
there  is  no  danger,  knowing  tiiat  there  is  in- 
fectious poison  in  it,  is  held  liable  for  re- 
•ultins  injury  to  the  assistant  from  the  poi- 
son, altbnugh  the  physician  may  have  been 
ignorant  of  alight  abrasions  on  ibe  hajids  of 
the  attendant,  in  the  absence  of  which  there 
would  have  been  no  danger.  (N.  H.)  ISO. 
Jet  ion  ^or  death. 

A  voluntary  settlement  of  a  cause  of  ac- 
tion for  personal  injuries,  made  by  an  in- 
jured person  during  his  IHetJme,  is  held  to 


road  company. 
VII.  Pbopebtt  Rhjhtb;  WniS;  LiEnB. 


bar  a  right  of  action  by  his  wife  or  cbiidnai, 
after  bis  death,  against  tbe  wrongdoer. 
{Qa.)   69i. 

Injury  to  pataengert. 
For   injury  to  a  passenger   by   M^iigent 
management  of  a  derrick  operated  by  em- 
ployees of  a  state  board  enraged  iu  raising 
the  grade  of  a  railroad  bridge,  and  its  ap- 

Koaches,  the  railroad  company  is  held  not  to 
liable,  in  the  absence  of  any  negligence 
on  its  own  part,  when  it  had  no  voice  in  the 
selection  of' the  board  or  its  employees,  nor 
any  power  to  interfere  with  or  prevent  llieir 
operations.      (C.  C.  A.  2d  C.)  201. 

The  failure  of  a  railroad  company  to  dis- 
cover filth  on  tbe  stepe  of  a  passenger  car  in 
the  nightrtime  witUn  half  an  hour  after  the 
car  had  been  inspected  and  found  to  be  in 
good  condition  is  held  not  to  make  the  com- 
pany liaUe  for  injur;  to  a  passenger  In 
slipping  on  the  step,  when  there  is  no  evi- 
dence that  due  care  would  have  prevented 
theaocident.     (N.J.)  468. 

Injury  to  tertian  ts. 

A  railroad  company  which  introduoes  so- 
called  automatic  switches  not  intended  to 
operate  themselves  except  in  case  of  emer- 
gency, and  which  may  be  very  dangerous  if 
not  properly  operated,  is  held  to  be  under  ob- 
ligation to  instruct  its  smployeeB,  or  prtHnnl- 
gate  rules  as  to  their  operation.  (C.  C.  A. 
6th  C.)  47. 

The  failure  of  workmHi  in  a  smelting  fac- 
tory to  replace  the  planking  over  a  pit  dur- 
ing a  recess  taken  for  the  purpose  of  ea.ting 
is  oeld  to  give  no  right  of  liction  agwiust  the 
employer  for  the  death  of  a  workman  etn- 
pitted  at  another  furnace  who  fell  into  the 
pit  while  going  on  an  errand  for  his  fore- 
man.     (N.  J.)  417. 

Injury  by  defect  in  street. 

For  an  injury  to  a  railroad  switohman  by 
defective  planking  at  a  street  crossinfc  tbe 
city  is  held  liable,  although  the  railroad 
company  was  bv  wmtract  with  the  city  re- 
quired to  keep  the  crossing  in  safe  eondition. 
(Ksn.i  TB3. 

Injury  to  othert  by  train*. 

The  suction  of  a  train  drawing  under  it  a 
person  who  stood  at  a  eroseing  is  held  not  to 
make  the  milroad  company  liable  for  the  in- 
jury, if  the  result  wss  not  one  which  a  per- 
son of  ordinary  prudence  and  circumspection 
could  reasonably  anticipnta  as  likely  to  oc- 
cur from  tbe  speed  of  the  train.  |  Mo. ) 
X53. 

The  unauthorised  act  of  a  trespasser  in 
raising  railroad  gates  and  then  lowering 
them  so  as  to  injure  a  pasting  team  is  hdd 
to  create  no  liability  on  the  part  of  the  rail- 
■N.  J.)  862. 


The  loss  by  burning  of  buildings  on  prem- 
ises for  which  B  contract  of  sale  had  been 
made,  but  poBeeesion  of  which  had  not  been 
transferred  because  the  title  was  bedng  in- 
vestigated, is  held  to  fall  on  the  vendor,  who 
Is  therefore  entitled  to  the  inaurance.  (Qa. ) 
680. 
to  L.  R.  A. 


A  deed  of  land  containing  a  oondition 
that  no  building  shall  be  erected  thereofi 
nearer  the  street  than  tbe  one  then  standing 
is  held  to  create  a  condition  in  favor  of  tbe 
grantor,  and  not  an  easement  appurtenant 
to  premises  which  he  still  retained,  whore  he 
was  an  invalid,   and  his  expreaaed  purpoM 
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grain  until  settlement,  where  tlie  statute  pro- 
vides that  such  purchaser  shall  be  entitled 
to  receive  from  a  tenant  in  possession  the 
r«nt8  or  the  value  of  the  use  and  occupation. 
(N.  D.)  2M. 

if  MM. 

The  relocation  ol  a  mining  elaiin  b;  a 
cotenaut,  where  the  annual  aawsament  work 
had  not  been  done  upon  it,  is  held  not  to  give 
bim  anj  title  as  against  his  cotenants.  (S. 
D.)   184. 

A  location  of  lode-mining  claims  within 
the  exterior  boundaries  of  placer- mining 
claims  previously  located  is  upheld  where 
the  lode  claim  was  known  to  exist  before  the 
npplieation  was  made  for  a  patent  for  the 
placer   olaim.     (Colo.)    ZRQ. 

Au  im-portant  mining  case  denies  tile  right 
to  prosecute  a  tunnel  under  the  surface  of 
prior  lode  claims,  and  al»o  holds  that  the 
space  of  intersection  given  to  the  prior  loca- 
tion in  case  of  conflicting  claims  includes, 
not  merely  the  intersection  of  the  veins,  but 
of  the  claims  themselvefl.      (Colo.)   2019. 

Waters. 
At  to  PolluUon,  see  tupra,  VI. 

A  oonstitntional  provision  declaring  that 
all  the  natural  streams,  lakes,  springs,  or 
other  oo11ecti<»is  of  still  water  within  the 
state  are  the  property  of  Uie  state  is  held  not 


waa  to  preserve  hie  view  from  a  window. 
(Maea.)   120. 

Dotcer. 

A  wife's  right  of  dower  ii  held  not  to  be 
affected  bv  a  release  which  she  had  attempted 
to  make  dlrecUy  to  her  husband  in  a  deed  of 
separation,      (Va.)   660. 

Estate*  of  insane  persons. 

A  statnte  in>posing  upon  the  estates  of  in- 
sane persons  a  liability  for  the  expense  of 
their  maintenance  by  a  county,  providixl  they 
have  no  heirs  dependent  upon  such  estate 
for  support  within  the  United  States,  is  sus- 
tained against  the  contention  that  it  was  a 
special  law  or  granted  special  privileges  (»' 
immunities.     (S.  D.)  3G1. 

Bankrupts'   assets. 

A  policy  of  life  insurance  payable  to  the 
legal  representatives  of  the  insured  is  held 
not  to  constitute  assets  for  his  trustee  in 
bankruptcy,  where  the  policy  has  no  cash- 
xurrender  value.      {Ga.)   33. 

Ad/mmiatTOtoTs'  asset*. 

An  administrator  of  a  person  who  died  in 
possession  of  chattels  under  an  agreement 
for  the  use  of  them  during  the  life  of  the 
posBtssor  and  that  of  the  owner  is  held  to 
have  no  title  which  will  support  an  action 
for  their  possession  against  a  third  person 
who  wrongfully  took  possession  of  them  att- 
ar the  death  of  the  bailee.  (Mich.)  140. 
Tradenvarks. 

The  word  "perfection"  is  held  to  be  a  valid 
trademark  in  the  name  of  what  is  called  the 
'Terfeotion  Hattress."     (Ala.)   628. 
Que. 

The  pumping  of  natural  gaa  to  the  damage 
of  other  proprietors  having  wells  supplied 
fTMn  Um  same  reeerroir  in  the  earth  is  held 
to  be  an  unlawful  injury  to  their  property 
rights  on  the  theory  established  by  the  do- 
eisions  in  47  L.  R.  A.  621,  and  17T  U.  B. 
ISO,  44  L.  ed.  726,  that  such  owners  are  pro- 
prietors in  cMnmon,  each  entitled  to  protec- 
tion against  injury  to  the  commm  property 
by  the  other*.  (Ind.)  768. 
Fixtures. 

Wagon  scalee  bought  by  conditional  sale, 
but  set  np  in  such  a  way  as  to  constitute  a 
fixture,  are  held  to  pais  to  a  purchaser  at 
sheriff's  sale,  who  buys  without  knowledge 
of  the  vendor's  claim.  (Iowa)  780. 
fimbteinents. 

A  chattel  mortgage  on  crops  growing  on 
mortgaged  premises  is  held  insufficient  to 
constitute  a  severance   of   them   which   will 

firevent  their  passing  to  a  purchaser  of  the 
and  oD  foreclosure  sale  made  while  the  crops 
are  still  standing.     (Or.)   386. 

A  purchaser  of  land  on  f4»eclo«ars  Is  hdd 
entitled  to  wheat  which  a  tenant  tA  tke  mort- 
gagor had  stored  for  payment  as  rent  under 
a  ecHttraet  giving  the  mortgagor  title  to  the 

Tin.  Cini. 

Injury  to  person,  and  also  to  the  property  i  Aotion  by  agimt. 

of  the  same  person,  both  resulting  from  the  An  action  to  reoover  damages  for  l»«adi 
same  tortious  act,  are  held  to  constitute  but  of  a  contract  to  transport  goods  is  hrid  to  be 
one  cause  of  action.      (Minn-)   IBl.  1  properly  brought   by  an  agent  in  his  own 

BO  L.  K.  A. 


A  water  right  of  one  who  has  appropriated 
water  to  be  used  on  nonriparian  lands  In  his 
possession,  but  not  owned  by  bim,  is  held 
not  to  be  an  appurtenance  of  the  land  with- 
out a  oonveyanoe  to  the  landowner.  (Mont  ) 
737. 

The  artifleial  raising  of  a  lalce,  and  Its 
maintenance  in  that  condition  for  more  than 
twenty  years,  during  which  the  public  use 
and  enjoy  it,  is  held  to  ooustitute  a  dedica- 
tion of  the  lands  flooded  by  thus  raising  It, 
and  to  make  the  artificial  condition  of  ths 
lake  become  in  effect  its  natural  condition, 
with  all  the  incidenU  thereof.  (Wis.)  836 
Wills. 

The  law  governing  eetatei  tail  and  execu- 
tory devisee  is    elaborately    reviewed    in   a 
OeMgia  cmcl     (Qa.)   361. 
Legaoies. 

Legacies  of  personal  property  are  held  to 
be  properly  charged  upon  the  real  estate  of 
the  testator,  where  at  the  time  of  making  the 
will  he  bad  no  personalty  out  of  which  tC 
pay  them.     (Mo.)  847. 

A  bequest  for  the  promotion  of  temperanoa 
work  in  a  certain  city   is   held    not   to   b« 
fatally  indefinite.     (Wis.)  307. 
Waioer  of  l4«n. 

The  lien  of  a  chattel  mortgage  is  hdd  to 
be  waived  by  sn  atts«hn]ent  of  Uie  property 
in  favor  of  the  owner  of  ths  mortgage. 
(Okla.)  714. 


vn 

ntune,  where  lie  made  the  contract  without 
discloting  his  s^enc;.      (Q«.)   3SS. 
Wrila,  service  of. 

A  foreign  imurance  oompuiy  which  hta 
ceaaed  to  do  buuneis  in  a  atatA  is  held  to  be 
no  longer  Buhject  to  Bcrvice  of  procee*  on  » 
Bta.te  officer  whom  it  lud  designated,  h  the 
statute  required,  a*  one  on  whom  servioe 
against  it  could  be  made.      (Kan.)  638. 

A  Gtatute  But^ioTiiing  aerriee  of  sunuu<Mia 
on  corporations  by  leaving  copiei  with  the 
register  of  deeds  where  the  corporation  baa 
its  principal  oQlce,  it  it  has  n^leoted  to  file 
the  names  of  oAicers  on  whom  proceH  may 
be  served,  is  held  invalid  on  the  ground  that 
such  service  would  not  constitute  due  proc- 
ess of  law.     (Wis.)  677. 

Specific  performonoe. 

Spccifle  performance  of  a  contract  for 
■todc  in  a  corporation,  made  to  obtain  oon- 
trol  of  the  corporation,  is  denied  without  re- 
gard to  the  validity  of  the  contract,  where 
the  enforcement  would  not  be  equitable,  even 
it  the  stock  could  not  elaewhere  be  obtained. 
(Md.)   001. 

Injunctitm. 

A  telephone  pole  in  a  street,  obstructinff  a 
■how  window  of  the  owner  of  the  fee  of  that 
part  of  the  street,  is  held  to  be  a  continuing 
trespass,  against  which  an  injunction  may 
be  granted.     (Wis.)  20B. 

An  injunction  to  compel  the  restoration  of 
a  stairway,  in  favor  of  the  owner  of  an  esMe- 
ment  therein,  is  granted  wliere  the  stairway 
was  taken  away  pending  an  appeal  from  a 
dedsion  denying  such  an  injunction,  al- 
though the  cost  of  reetoring  it  is  much  more 
than  the  injury  to  the  complainant,  since  the 
defendant  acted  at  his  peril  in  talcing  it 
away  before  the  suit  was  determined. 
(Mich.)  134. 

Certiorari. 

A  remedy  by  appeal,  in  order  to  bar  certi- 
orari, la  held  t«  be  one  which  is  adequate, 
and  which  will  promptly  relieve  the  petition- 
er from  the  injurious  effects  of  the  decision 
complained  of.      (Mo.)  7S7. 

But  in  another  case  certiorari   Is  denied 

where  there  is  a  remedy  by  appeal  or  writ 

of  error,  although  the  fatter  remedy  la  too 

slow  to  be  adequate.     (Mo.)  798. 

QarniaKment. 

Attempts  t^  sueceMlve  gamishmenta  to 
hold  back  in  the  employer's  bands  wages 
that  are  exempt  from  garnishment  until  aft- 
er the  expiration  of  the  period  of  exemption, 
and  then  reach  them  by  a  new  garnish- 
ment, are  oondvnned  by  &t  eonrt. 
(Minn.)  168. 

Siwmptioii. 

The  Donresldenee  of  a  party  irtiich  will 
prevent  him  from  claiming  an  exonptioD  of 
property  from  legal  prooeM  is  held  to  be  de- 
ML.B.A. 


tetininable  as  of  the  datA  of  the  aale  of  the 
property,  so  that  he  can  claim  hia  exempticm 
if  he  is  a  resident  on  that  day,  though  ha 
was  a  nonresident  whm  the  propoty  wms 
levied  upon.     (W.  Va.)  284. 

Baiilcritptoif  prefereneea. 

The  payment  of  money  by  an  inaolvent 
to  an  unsecured  creditor  in  the  ordinary 
course  of  Inisineas  is  held  to  be  a  tranafs 
which  constitutes  a  preference  within  the 
meaning  of  the  bankrupt  law,  and  the  cred- 
itor who  has  received  such  payment  is  re- 
quired to  surrender  it  before  he  can  elain 
for  the  balanoe  of  bis  account.  (G.  C-  A. 
Sth  C.)  606. 

As  to  bankruptcy,  see  also  aupra,  I.  and  VtL 
Arbilratioii. 

Subroiasion  of  authorities  to  an  arbitrator 
after  close  of  the  testimony,  where  it  ia  ex- 
pressly agreed  that  neither  party  ia  to  be 
represented  by  oounsel,  is  held  to  conatitnto 
a  violation  of  the  spirit  of  Hie  submission 
which  will  avoid  the  awaad.  (Mich.)  1£S. 
Political  rigktii. 

Hie  right  to  have  an  inspector  of  a  certain 
party  at  the  polls  is  held  to  be  a  mere  politJ- 
caJ  right,  whidi  cannot  be  enforced  in  equity. 
(Ky)   106. 


A  cmnmuni cation  by  client  to  attorney  re- 
specting a  contract,  wboi  made  in  the  pres- 
ence of  the  other  party  to  the  contract,  is 
held  not  to  be  a  privileged  ootnmunieatim. 
(Ga.j   Safl. 

Parol  evidence  of  the  contract  nnder 
which  grain  was  delivered  and  received  is 
held  sdmisaible,  although  load  cbeeks  were 
given  for  each  load  according  to  custom,  and, 
when  the  delivery  was  complete,  a  receipt 
was  given  for  the  entire  amount,  and  such 
receipts  are  made  n^otiable  by  statute  to 
that  indorsement  will  transfer  title.     (Or.) 


...  *  '»■ 

comotive  is  held  'to  be  merely  prima  fao* 
and  of  no  effeot  to  make  a  oonfliet  nt  evi- 
dence, where  there  is  undisputed  tesUmoi^ 
of  due  care  in  the  eonstmetion  and  opera- 
tion of  the  engine.      (Ala.)  620. 


A  carrier's  liability  for  delay  In  ddiverinf 
goods  which  it  recaved  with  knowledge  u 
the  shipper's  liability  to  a  penalty  for  each 
day's  delay  in  delivering  the  goods  is  held  to 
extend  to  sndi  penalty.  (Tenn.)  729. 
Search  warranit. 

Counterfeit  trademarks  and  labels  are 
held  not  to  be  forged  inBtromente  within  the 
meaning  of  a  statute  aathoriting  search  war- 
rants for  forged  instrumenta.     (111.)  00. 
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IX.  Cbiuinu.  Law  arp  Pbaotu^ 


A  ttMnte  mAkfng  it  a  crime  to  marij  & 
woman  in  order  to  avoid  a  prosecution  for 
the  :.eductioa  of  the  woman,  and  then  to 
abandoa  her  without  juit  oauae,  ii  held  con- 
stitutional.    (Iowa)  97. 

Insane  persona. 

A  person  who,  so  far  as  mental  operations 
are  concerned,  is  as  sane  at  men  are  ordina- 
rilj  though  as  a  result  of  excessive  drinking 
and  illness  caused  thereby  his  brain  has  been 
affected  so  as  to  change  his  character,  mak- 
ing him  dangerous  by  reason  of  an  uncon- 
trollable appetite  at  frequent  intervals  for 
strong  drink  and  by  its  ^ecta  upon  him,  is 
held  to  be  sane  for  the  purpose  of  Iwing  tried 
for  crime.      (Cal.)  378. 

Oaming. 

A  private  room  rented  in  a  hotel  is  held  to 
be  the  house  or  place  of  the  occupant  within 
60  U  B.  A. 


Option*. 
A  statute  making  options  for  the  sale  ol 
those  commodities  which  have  been  the  sub- 
ject of  gambling  operations  unlawful  is  held 
constitutional  against  the  contention  tliat  it 
is  a  deprivation  of  property  without  due 
process  of  law,  or  a  denial  of  the  equal  pro- 
tection of  the  laws,  although  it  does  not  ap- 
fly  to  other  kinds  of  commodities.  (IlL) 
S2. 

Contempt, 

Punishment  of  a  newspaper  for  contempt 

in  criticising  a  court  is  held  lawful  where 

the  newspaper,  pending  a  decision,  has  at- 

tempt«d  to  control  jndicial  action.     (N^) 
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INDEX  TO   NOTEa 


(Tlie  GeDsral  Indai  t 


AciloMt  w&Mbcr  InfnrlM  both  to  p«rB<m 
And  to  propert;  coaacltntc  bnt  one,  or 
more  than  one,  caaM  of  action: — (I.) 
Scope  of  note;  tH)  role  basing  caoM 
of  action  on  tb«  Injaiy ;  (III.)  mle 
baslDg  cause  of  action  on  the  act  caiia- 
Ing  iDjnry;  (IT.)  effect  of  itBtntea  ai 
to  Joinder  of  canaes  ol  action  ;  (T.)  ef- 
fect of  InJuFf  In  dlDerent  capadtlea. 
or  to  dlffeient  parties  1< 

ABiiitep)  waiver  ol  Ilea  of,  b;  attachment 
or  eiecutloB  T; 

ABMnlt)  HobllltT  of  Mrrant  or  agent  for, 
when  acting  nnder  ordere  & 

Attaetameatt  wslTer  of  lien  b;  T: 

Bankraptcrt  life  Iniuranee  aa  aasete  I 

Baakai  check  or  bill  IlEUCd  or  Indoraed  to 
Impoator  ;  who  most  bear  Ion  : — The- 
or;  of  actual  Intent ;  Impoator  aaium- 
Ing  to  act  a>  agent  of  payee :  check  or 
bill  aent  by  mall ;  applleablllt;  of  ml* 
a*  to  flctltlon*  payeea :  theory  of  ea- 
toppel :   lummar; 

CB.rrleni;  waiver  of  Hen  of,  b;  attach- 
ment  or  eiecotlon  T. 

Crrdomrli  eiceptlona  to  the  mle  that 
certiorari  will  not  He  where  there  li 
an  appeal : — (I.)  Introdnctlon  ;  tH-) 
when  exigency  of  the  case  calls  for  the 
remedy  :  fa)  when  remedy  by  appeal 
ts  undoubled;  (ft)  where  tbe  remedies 
are  cnmnJatlve;  (o)  want  of  jQrlsdlc- 
tlon  ;  (d)  where  appeal  Is  a  trial  de 
nOBO;  (III.)  eonatltntlonal  grant*  and 
leglalatlve  encroachments :  (IV.)  from 
United  Btatet  Bnpreme  Court  to  cir- 
cuit court  ol  appeals  71 

CoBaUtntioBKi  ikw)  what  aervlce  of 
procHH  la  anfflclent  to  coDstitnte  doe 
process  of  taw  :- — (I.)  As  basis  of  Judg- 
ment fn  peraonam:  (a)  against  non- 
resldenta:  (b)  against  realdenla :  (e) 
■gainst  corporations:  (1)  domestic: 
(3)  foreign:  (d)  Joint  debtors;  (II.) 
aa  basis  of  Jodgment  In  rem  s; 

Contritcta.      See  also  Specific  Pertobh- 

tTse  of  negatives  or  engraved  plates  wlth- 
OQt  the  con  Bent  of  the  party  who  has 
paid  lor  the  same  St 

Telerrams  as  wrltlnss  to  make  a  con- 
tract within  the  statDte  of  frandt:— 
(I.)  Oenerally :  (II.)  parol  evidence  to 


(III.) 


ferrlDg  to  the  atatute  of  frauda:  (IT.) 
la  the  message  delivered  to  the  tele- 
graph company  a  contrartl  (T.)  which 
It  the  original — the  message  delivered 
to,  or  by,  the  telegraph  company  I 
(VI.)  anmmary  2 

SO  h.  R.  A. 


Prtvllege  of  using  streets  as  a  contract 
within  the  constitutional  provision 
against  Impairing  the  obligation  of  con- 
tracta : — Use  of  atreeta  (or  railroad  or 
■tr«et  railway  tracka  :  water  pipes  and 
malDs :  gas  pipes ;  telegraph  and  tele- 
phone lines;  electric  polei  and  wires; 
subway :  other  a  sea ;  necesalCy  that 
prlvll^e  be  accepted  and  acted  upon; 
the  doctrine  Questioned;  when  privi- 
lege Invalid  In  whole  or  In  part ;  capac- 
ity Ln  which  moDlclpallty  acts  In 
granting,  revoking,  or  Impairing  the 
privilege  1 

CorpormtloBBi  speclDc  performance  o( 
contract  to  nil  stock  In  5 

Dae  process  in  service  of  process  on  S 

Bight  of  directors  who  are  also  creditors 
of  a  corporation  to  enforce  for  their 
benefit  tbe  liability  of  stockholders  to 
creditors  3 

H>ci«Tlii«B|  right  to  am  engraved 
plates  without  tbe  consent  ot  the  par- 
ty who  bat  paid  for  making  them  a 

Bzeeatlon.      Bee  LiEKH. 

Fellow      ■•Fvaata.      Bee     MasTEB     aim 

Holld«Tai  right  of  school  teacher  to  sal- 

InaalTeneTt  life  Insurance  a*  SMeta  o( 
bankrupt 

InanrAncc)  divorce  as  affecting  wife's 
right  to  Insurance  upon  her  husband's 
life: — Ordinary  poUclea  of  life  Insur- 
ance ;  benefit  certificates :  character  of 
divorce  S 

Forfeiture  of  benefit  eertlOeate  bj  de- 
fault of  Bubordlnate  lodge  1 
Lite  Inanrance  as  aM«ta  Of  bankrupt  or 
Insolvent: — (I.)  Scope  of  note:  (II.) 
bankruptcy  or  Insolvency  of  Insured 
or  aaiilgnor  of  policy :  (a)  policy  pay- 
able at  death  of  tnaiired :  (1)  policy 
payable  to  Insared  or  hia  estate  or  per- 
sonal representatives :  (3)  policy  pay- 
able to  wife  of  Insured :  (3)  policy 
assigned  or  made  payable  to  creditor: 
{a)  In  general;  (b)  neceBilty  o(  no- 
tice  of  aestgnnient :  (o)  sufflclency  of 
notice  of  assignment;  (d)  time  of  no- 
tice of  assignment :  (e)  extent  of 
creditor's  Interest ;  (*)  policy  Basl|n>ed 
to  other  then  creditors:  (b)  policy 
payable  at  speclBed  date  unless  In- 
sured dies  sooner:  (1)  policy  payable 
to  Insured  If  living ;  otherwise  to  his 
estate  or  personal  representatives: 
(3)  policy  payable  to  Insured  It  liv- 
ing; otherwise  to  wife,  child,  or  other 
relatives:   (8)   policy  payabli 


'tjgle 
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at  maturltj ;  (III.)  baufcniBtCT  o 
•otTtDc}    of   benel1clfti7    or   maalg 
(IV.)  (nmiiiwj 
JolBder.      See   AcTtolt  oa  Sdit. 


lord's  lien  bf  ittacbmant  7 

tery.     Bee  Lienh, 

Usual  wtlTer  ot  Hen  b;  attacbmeot  or  ta- 
•cutloD  : — (1.)  Lleai  not  depending 
upon  poraeaaLon  :  (II.)  Ueoa  depending 
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'■uenti  In  Bhode  I 
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llut«r  BBd  aen-KBtt   llBbllltJ  o( 

■nt  or  a^nt  tor  conTeralon,  treapaafc 
or  other  positive  act  o(  wrongdolnf 
•Ctliit  tbJrd  part  lea  under  ordera  of 
hia  emplajer : — (I.)  Geaersl  rniea ; 
(II.)  treepaei:  (III.)  aaaaolt.  fraud, 
and  other  wrfngCul  acta :  (IV.)  rauTet^ 
■loD  :  (a)  acencj  no  defenae  ;  (b)  mara 
dapoilt  nltb  asent;  ^o)  mere  trana- 
poccatlon  br  tgent ;  (d)  changlnc  tltla  «M 
What  aerTaota  are  daamed  to  be  ta  the 
aame  common  emplarment,  apart  (roD 
■latutes,  where  no  queatlona  aa  to 
i>l«  iirlnditalahlp  arlia: — (I.)  Intro- 
ductorj :  (a)  acope  of  nota ;  (b)  gva- 
eral  atatement  of  irhst  conatltutaa 
eommoQ  emplojment ;  (o)  common 
MnplormeaC  a  gueatlon  of  law  when 
the  tncti  are  nndiaputed ;  (II.)  tbaorr 
that  commanlt;  of  employment  da- 
penda  aolelj  on  whether  the  deiln- 
qaent  aerrant'a  negligence  wa«  a  risk 
contemplated  bj  the  Injured  aerrant : 
(a)  generallr:  (b)  dlversltf  of  da- 
ties  or  dep&rtmanta  not  Balllclent  to 
exclude  detenaa  of  common  emploT- 
meot :  (o)  contiguity  a  material, 
though  not  declalTe.  factor;  (d)  llltia- 
tratlie  caaea  of  common  employment : 
(1)  railway  work :  (a)  MrTSnta  work- 
ing In  tbe  offlce  departtneatB  and  opar- 
atlng  trsloa:  (b)  aerraota  engaged  In 
baadllng  the  aame  train ;  (o)  aerranta 
working  on  dlllaieat  tralna :  id)  eetT- 
anta  handling  ardinarr  tralna  an4 
aatranta  employed  In  the  repair  or 
coDstrDctlon  of  the  permanent  way ; 
(«)  aarraDta  handling  work  tralna  and 
■arranta  employed  on  the  permanent 
way  In  connection  with  auch  tralna; 
it)  BerTanta  engaged  In  handllnf 
trains  and  In  glrlng  ilmala;  (g) 
aerranta  belonging  to  regatar  train 
crewa  and  awltcbmeQ ;  <h)  aerranta 
handling  eara  and  aerranta  Inapect- 
Ing  or  repairing  them ;  (<)  Mrvanta 
handling  tralna  and  MrraDta  perform- 
ing mlacellaneooa  dottea  In  yarda; 
(/)  aerranta  engaged  aolely  In  the 
construction  or  maintenance  o(  the 
permanent  way  and  Ita  acceaaorlea; 
(t)  aervanta  loading  csra  and  aarr- 
auts  handling  them;  (t)  aerranta  en- 
gaged In  loading  cara  and  trackmen ; 
(ih)  eervanta  employed  la  the  mecbtn- 
Ical  dupartmenia:  (3)  occnpatlonaotb- 
60  L.  R.  A. 


er  than  railway  wort:  (a)  ■erraBl* 
of  municipal  eorporatlona :  (b)  aer*- 
anta  In  stores ;  (o)  sarranta  woritlBf 
on  stage  coaehea;  id)  aerranta  la 
ml  11a,  (actorlea.  and  almllar  eatab- 
llahmenta ;  («)  employees  In  Inmber 
yarda;  it)  serTanli  working  In  quar- 
ries; ig)  serraota  working  In  *r  ahott 
mines  and  almllar  work ;  (A)  Mrraats 
engaged  In  building  or  egnlpplngahlpa: 
(<)  crewa  of  ihlpa;  H)  aerranta  en- 
gaged In  loading  and  aoloading  ahlpa; 
(fc)  aerranta  amployed  on  stmctarea 
In  course  of  erection:  (I)  aerrants  ^ 
gaged  In  repairing  plant;  (»}  aerr- 
ants operating  holatlng  appaintua,  and 
other  aeivant*  in  the  same  eatabllah- 
ment ;  (n)  aerranta  engaced  Inslds 
and  outalde  of  warebonaea.  factories 
etc:  (0)  dlscoouectlou  of  datleat 
when  ao  great  as  to  negative  implied 
acceptance  of  tbe  rlak  of  a  fellow  sen- 
ant's  negligence:  (111.)  theory  that 
common  employment  depends  on  Iden- 
tity of  deputments  of  work  or  con- 
sociation of  duties:  (a)  Identity  of 
department  aa  a  teat,  generally  ;  (b) 
eoDiocUUoD  of  dutiea  as  a  teat  of 
common  employment ;  (e)  aame  sub- 
ject continued:  (d)  relation  between 
the  theorlea  of  oonaaslgnable  duties 
and  consociation  of  duties:  it)  diBer- 
ence  of  Identity  of  department,  not 
neceasarlly  concloslre  under  the  ooa- 
•oelatlon  doctrine;  it)  aome  secmt- 
dary  result*  of  the  conaoclation  doc- 
trine bars  bewi  noted  In  the  ded- 
aions :  ie)  conaoclation  primarily  a 
queatlon  of  fact  for  the  Jury ;  (h) 
criticisms  of  the  doctrine  of  eonaocla- 
tloQ ;  it)  Illustrative  cases  as  to  tk« 
doctrine  of  consoclated  datles ;  (1) 
railway  work :  (a)  aerrajits  engaged 
In  omce  work  and  In  handling  tralna; 
(b)  servants  working  on  the  suss 
train :  (o)  servsjitB  handling  dlltertat 
trains ;  (d)  aervanta  baodltng  train* 
and  awltchmeu  ;  (e)  lervanta  handllag 
trains  and  eipreas  and  baggage  men ; 
(/)  serrants  handling  trains  and  <ai 
In^ectora  or  car  repairers;  (0)  serf- 
ants  handling  tralna  and  watcbman: 
(k)  switching  crews  In  yarda;  (1) 
aerranta  haDdling  trains  and  aerranta 
loading  cars :  il)  serrants  huidling 
ordinary  tralna  and  servants  employvd 
In  the  repair  or  construction  of  the 
permanent  way ;  ik)  aervanta  haad- 
llng  work  trains  and  aerranta  ^a- 
ployed  on  the  permanent  wky ;  (I) 
servants  engaged  aolely  In  the  a»- 
atructlon  or  malntananea  of  the  pv- 

chanical  and  in  other  dspartnMnts; 
(H)  aervanta  engaged  In  round  honsw 
and  the  various  shops;  (2)  oecopa- 
tlons  other  than  railway  work:  (a) 
servants  engaged  In  work  on  bnUdligs 
in  proceaa  of  erection ;  <b)  ferranla 
working  on  or  about  shlpa;  <«}  aarv- 
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•Dti  euplored  In  coA)  yirda:  it)  atrr- 
«iiti  emplored  in  iroD  works;  (B>  wrr- 
■Dts  employed  in  fsctarlea,  etc. :  ^t) 
•ariant*  eiiK>«ed  In  mining  »oA; 
(0)  wmnta  emplojed  lo  boMU;  (h) 
■erranta  emplojod  Id  mllla:  (1)  MtT- 
antB  employed  In  QiiaiTlei  and  sewen ; 
(tV.)  common  employment,  conaidered 
wltb  r«ferenc«  to  the  continuity  of  the 
relation  of  mtMtr  and  wrTaDt :  (a) 
nenerally ;  (b)  control  by  the  maater 
at  the  time  of  the  Injury,  the  ultimate 
determtoatlTe  Cactor;  (e)  poaltloni  of 
■ervaDta  wblls  belns  tranaported  on 
Tehlelea  beloncinc  to  their  emplojera; 
(d)  ratfonnle  of  theae  caaea;  (a)  pay- 
ment or  nonpayment  ot  fare  not  nec«a- 
aarlly  decisive  tor  or  asalnst  the  serr- 
BDt'a  rtlbt  to  recoTsr;  (f)  apeclal  bar- 
gain, whether  rlgbta  ot  a  passenBer 
may  be  confetrad  by ;  (g)  position  ol 
servants  while  snterln^  or  leaving  the 
premlaea  of  their  employers  on  foot    41T 

VlBMt  right  of  cotenant,  agent,  or  person 
atanding  In  other  fldndary  relation 
to  relocate  a  mining  claim  for  bis  own 
banetlt  to  the  eiclnsloa  of  tbe  other 
party  : — Cotenant ;  agent :  grantor  or 
miirtKsgor ;   conclualon  1S4 

Veins  Intersecting,  croaalng,  or  uniting: 
— Intersecting  or  croaalng,  generally ; 
neceaelty  of  adveraing ;  veins  uniting; 
conclusion  300 

Lodes  or  veins  within  placer  clalnu ; — 
(I.)  Generally :  (II.)  when  lode  ei- 
dadeil  from  placer  patent :  (a)  un- 
known iodea:  (bj  known  lodes:  U) 
generally:  (2)  what  conatltutea  knowl- 
edge: duraeter  ot  vein  or  lode  m 
known:  (a)  belief;  (b)  neceaalty  that 
lode  be  prevloualy  located :  (o)  con- 
•tructlTe  notice;  (d)  charactM  ot 
vein  or  lode  a«  known ;  (3)  to  whom 
known :  <4)  time  ot  knowledge :  (o) 
presnmptloD  and  proof  as  to  knowl- 
•Oge  of  vein  or  lode;  (d)  validity  and 
effect  ot  eipreaa  exception  In  placet 
patent :  (III.)  entertaining  applica- 
tions, and  gTiDtlog  patents,  for  lode 
claims  after  luaance  of  placer  pat- 
•nt;  (IT.)  width  ot  lode  claim;  (T.) 
'  adverse :  effect  ot  Judgment  in  adverse 
anlt:  (Vt.)  right  to  locate  lode  claim 
bctore  application  for  placer  patent ; 
(VII.)  mlieellsneouB  389 

■ortsacet  waiver  of  Men  ot,  by  attach- 
ment OT  execution  T14 

SlvKllscBoe*     Bee  Action  o*  Soir. 

HoBrcaidents)  due  proceaa  In  aerrlc*  on  B7T 

PkotovrapliBi  right  to  use  negative  with- 
out tbe  consent  of  tlw  party  wbo  bas 
paid  tor  It  MT 

MI..B.A. 


Plcdsot  waiver  ot  br  attachment  or  en- 
cotlon  T 

PrlBelpnl  aad  acoti  liability  ot  agent 
tor  converalon,  trsapass,  or  other  posi- 
tive act  ot  wrongdoing  ngalDit  third 
persons  under  orders  ot  employer  S 

PwgeedlaKa  ia  reas)  doe  process  In 
service  In  B 

•*>!•)  waiver  ot  itoppag«  <«  trantitu  or 
Mller'B  lies  by  attacbment  or  eieca- 
tion  T 

Bakeolst  right  of  teacher  to  ealar;  dur- 
ing temporary  Interruption  of  achool 
In  term  time: — (I.)  Epidemics  and 
sickness;  (II.)  balldlngs  destroyed  or 
unBt  fur  use:  (III.)  bolldaya :  (IV.) 
lack  ot  fuDda:  (V.)  special  contract 
provisions  I 

Speclflo  vorformaaaci  of  contract  for 
sale  ot  ttoek  In  corporation: — (I.) 
Jurisdiction:  (a)  remedy  at  law:  (b) 
other  property  Involved  ;  (a)  trust  In- 
volved ;  (d)  mutuality  of  remedy  ;  |e) 
to  enable  tbe  purchaaer  to  secure  con- 
trol of  corporation ;  (/}  to  Indemnify 
tbe  vendor  against  liability  on  stock ; 
(II.)  deteuaea:  (a)  uncertainty  and 
Incompleteness  at  contract :  (b)  lack 
of  conalderation  ;  (o)  lack  ot  mutual- 
ity :  (d)  fraud;  (e)  Illegality  of  coo- 
tract:  '  (fl  claim  that  partnerablp 
created ;  Ig)  lachea  or  delay  of  party 
seeking ;  (h)  disposal  ot  stock  to  other 
penoaa;  (1)  change  In  vsiue :  Ij)  mla- 
cellaneous:  (III.)  partlea :  (IV.)  re- 
lief; (V.)   conclusion  5 

Statute  of  fraads.     See  Contkactb. 

Tclesraplis.     See  Contracts. 

ToiTM.     Be*  LocAi.  Sblt-Ootisnubht. 

Treapaasi  liability  ot  servant  or  agent 
for,  when  acting  onder  orders  6 

Trover t  liability  ot  servant  or  agent  for 
conversion  under  orders  of  employer     6 

Tvador  and  pnreliaaort  waiver  of 
vendor's  lien  by  attachment  or  eiecu- 
tlon  T 

Watersi  state  and  Federal  ownerahlp  ot: 
— In  general ;  public  rights  limited : 
right  to  divert  water  In  aid  of  naviga- 
tion;  Illustrations  of  the  limitations 
oo  the  powers  ot  the  traatee :  aSect  of 
constitutional  or  statutory  assertion 
ot  title  to  water  :  title  as  between  atate 
and  United  Btatcs  T 

Klgbts  acquired  In  an  artlflcia]  condition 
of  s  body  ot : — Contract  rights  :  artifi- 
cial condition  established  by  grant ; 
application  ot  doctrine  ot  riparian 
rigbta  1  preaerlptlve  rights  ;  reciprocal 
rights :  ebanglng  channela :  public 
righta  • 

Wiita.     See  OoHBTiiDTioiiab  Law. 
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GENEKAL  TNDEX 

TO 

OPINIONS,  NOTES  AND  BBlEFa 

(Separate  Index  to   Notes  precede!  thli.) 


abamhommeiit. 

Of  Wife  1  SUtute  Prohibiting,  see  Con- 
stitutional Law,  13. 
A  water  right  ii  not  ahandoned  by  tha 
exMuUoD  of  a  mortgage  thereof  hj  the  own- 
er in  connectioQ  with  a,  mortgage  upon  the 
Und  upon  which  the  water  it  used,  althouj^ 
the  mortgage  la  void  as  to  the  land  because 
the  mortgagor  hai  no  title  to  it.  Smith  v. 
Deniff  (Mont.)  737 


ACCORD  AKD  8ATIBFA0TXOH. 

1.  A  mere  agreement  without  considera- 
tioD,  to  accept  a  less  sum  than  the  debtor 
owes,  in  full  satisfaction  of  the  debt,  is  a 
nudwn  pactum,  and  cannot  be  enforced. 
Chicora  Fertilizer  Co,  v.  Dunan  (Hd.)     401 

2.  An  agreement  by  a  creditor  to  abate 
a  portion  of  hia  debt,  pajable  in  instalment* 
and  secured  by  collateral  which  is  not  to  be 
■old  until  after  the  maturity  of  the  last  in- 
atatmeat,  in  conaideration  of  its  immediate 
payment,  is  valid,  and  may  be  apecifically 
enforced  by  a  court  of  equity.  Id. 

Notes  and  Bbiefs. 


AfmOM  OR  SUIT. 

Bringing  in  Name  of  Church,  instead  of 
Trustees,  see  Appeal     akd   EmtOB, 
II. 
B«fuaal  to  Tranafei  to  Court  of  Equity, 

see  EqurtT,  2. 
Sight  of,  under  Ordinance  Imposing  Du- 
ties  on  Street   Railways,   see   Mu- 
NicnPAL  Cobporations,  0. 
1.  A  mother  may  bring  an  action  for  tort 
in  behalf   of    her  minor    child,    where    the 
father  has  deserted  hia  family  and  has  dis- 
appeared.   Williams  V.  Pope  Ufg.  Co.  (La.) 


2.  An  agent  may  m^ntain  an  action  in 
bis  own  name  against  a  railroad  company 
to  recover  damages  for  breach  of  a  contract 
to  transport  goods  of  hia  principal,  where 
his  agency  was  not  disclosed  and  the  con- 
tract waa  made  with  him  as  the  owner  of 
the  goods.     Carter  v.  Southern  R.  Co.  (Qa.) 

364 

3.  Injuries  to  a  person,  and  injuries  to 
tha  property  of  the  peraon  injured,  both  re- 
sulting from  the  same  tortious  act,  are  sep- 
arate items  of  damages  constituting  but  one 
causa  of  action.  King  v.  Chicago,  M,  &  St. 
P.  R.  Co.    (Minn.)  181 

4.  A  cause  of  action  on  a  tort  or  treapaaa 
to  the  person  is  transitory,  and,  being  per- 
sonal to  complainant,  he  may  bring  it  in 
any  court  he  may  select  which  has  juris- 
diction of  the  eubject-matter  and  of  the  par- 
ties.    Williams  v.  Pope  Mfg.  Co.   (La.)   616 

NOTEB    AND    BBIETS. 

Actions;   joint  and   several.  729 

Whether  injuries  both  to  person  and  to 
property  constitute  hut  one,  or  more  than 
one,  cause  of  action:  —  (L)  Scope  of  note; 
(II.)  rule  basing  cause  of  action  on  the 
Injury;  (III.)  rule  basing  cause  of  action 
on  tha  act  causing  injury;  (IV.)  effect  of 
statutes  as  to  joinder  of  causes  of  action; 
(V.)  elfect  of  injury  in  different  capacities, 
or  to  different  parties.  IGI 

AGISTER. 

Notes  akd  Briefs. 
Agister;  waiver  of  lien  of,  by  attachment 
or  execution.  720 

AUENATION  OF  AFFECTIONS. 

Wife's  Right  to  Sue  under  Married 
Women  StatutM,  see  Husband  and 
Wax,  S. 

APFEAI.  Ain>  ERROR. 

Surety  on  Bond ;  Brewing  Company  as, 
see  Corporations,  7. 

Jurisdiction  of  Probate  Court  Pending, 
from  Will  Contest  in  Other  Court, 
aee    Executors    and  Adi 

TOBS,  2. 


1.  No  bond  is 
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Am  uvulV—  Arr  soPBUTiom. 


will  contMt,  from  the  circuit  court  ba  the 
•upretne  court  of  MUwuri,  in  order  .to  con- 
tinue an  admlDiitration  granted  during  the 
time  of  the  contest, 'aince  the  appeaJ  itself, 
ffMn  the  very  ni.tuTe  and  nececaity  ol  the 
caie,  carriei  its  own  Bupertedeaa  a1<H]g  with 
it.  State  ex  rel.  Hamilton  *.  Q^otte 
(Mo.)  787 

Beeord  and  oaaa  in  appellata  oonrt. 

2,  An  appeal  from  a  judgment  and  from 
an  order  den^in^  a  motion  for  a  new  trial 
will  not  be  dismiaaed  becauae  the  order  bad 
not  been  entered  when  the  appeal  wae  taken, 
but  the  record  will  be  reviewed  aa  if  no  mo- 
tion had  been  made.  McCarthy  t.  Speed 
(6.  D.)  184 

3.  A  verdict  may  be  aupported  on  any 
ground  which  the  evidence  in  the  bill  of  ex- 
c^tiona  pemiita,  when  tilt  bill  ahowa  that 
it  containa  all  the  evidence  material  to  the 
exenitiona  in  tiie  caae.  Whitney  v.  New 
York,  N.  a  t  H.  R.  Oo.  (Q.  C.  App.  lat  C.) 

OlS 


be  so  regarded  by  the 
ditional  atatement  in  appellee'a  brief,  of 
facta  which  he  coniidera  neceaaar;  to  a  full 
underitanding  of  the  queationa  raiaed,  will 
not  be  considered  l^  the  court,  under  a  rule 
which  provide*  that  the  atatement  ahall  be 
deemed  accurate  unleM  the  oppoaite  party 
pointa  out  wherein  It  is  insufficient  or  in- 
accurate. Shinglemeyer  v.  Wright  (Mich.) 
129 

5.  An  appeal  from  a  judgment  in  an  ac- 
tion brought  to  eatabliah  an  interest  in  a 
mining  claim  will  not  be  dismissed  because, 
since  the  appeal  was  taken,  defendanta  have 
parted  with  their  interest  in  the  claim  to  one 
who  baa  received  a  patent  frc»n  the  govern- 
ment, if  notice  of  the  pendency  of  the  action 
was  filed  in  ihe  propec  county.  McCarthy 
V.  Speed  (8.  D.)  184 

6.  The  failure  of  an  appellant  to  meet 
every  requirement  of  the  rules  touching 
briefs  will  be  sufficient  cauae  for  dismiacat  of 
the  appeal.  Smith  v.  DeniS  (Mont.)  737 
Hcftrlnc  and  determination. 

7.  An  aaaignment  of  error  to  the  denial 
of  a  petition  for  the  removal  of  a  cauae  to  a 
Federal  court  will  not  be  considered  when 
no  argument  ia  made  on  it.  Calhoun  Qold 
Min,  Co.  V.  Ajai  Gold  Min.  Co.   (Colo.)   209 

S.  Upon  an  appeal  from  an  order  grant- 
ing plaintiff  a  new  trial  for  error  in  giving 
inatructions,  the  only  queetiona  open  for  re- 
view are  errors  of  law,  and  whether  or  not 
there  is  any  boeis  in  the  evidence  for  a  ver- 
dict in  plaintiff's  favor.  Graney  v.  St 
Louia,  I.  M.  &  S.  R.  Co.  (Mo.)  153 

9.  Refuaal  of  a  rehearing  is  not  review- 
able on  appeal.  Cincinnati,  N.  O.  A.  T.  P. 
R.  Co.  v.  Gray  (C.  C.  App.  Bth  C.)  47 

10.  The  filing  of  amended  petitions,  even 
at  or  near  the  final  hearing  of  the  case,  fa 
entirely  within  the  discretion  of  the  trial 
court,  and  not  reviewable  on  appeal.  Id. 
50  L.  R.  A. 


It.  An  error,  if  ai^.  In  bringing  an  action 
in  the  corporate  name  of  a  ehurch,  instead 
of  in  the  name  of  its  trusteea,  is  immaterial, 
aa  the  appellate  court  will  direct  the  aub- 
Btitution  of  the  truiteea  aa  plainUffs.  Chi- 
cago a,  W.  R.  Co,  T.  First  M.  B.  Church  ( C 
C.  App.  8th  C.)  4SS 

19.  The  erediUlity  of  wltnesMM  and  tba 
^-light  of  evidence  are  for  the  trial  court. 


Smderanoa    of     the    avidenoe.     Moore 
trickling   (W.  Va.)  279 

19.  A  party  cannot  oomplain  of  an  error 
in  an  inatruction  which  ia  in  hia  own  faviH'. 
Holwaraon  *.  St.  Louia  &  S.  R.  Co.   (Mo.) 
S50 

14.  The  nae  of  certain  language  in  an  in- 
struction cannot  be  complained  of  on  appeal, 
where  appellant,  in  ita  request  for  instrue- 
Uons,  need  aimllar  language.  Kansas  City 
T.  Orr  (Kan.)  78» 
Jnda^ent. 

15.  A  judgment  which  waa  eorrect  whan 
rendered,  holding  that  a  collateral  inherit- 
ance tax  law  was  unconstitutional  for  ladc 
of  any  provision  for  notice  of  the  proceed- 
ings to  ascertain  the  amount  of  the  tax,  may 
be  reversed  on  aocount  of  an  amendment  en- 
acted pending  the  appeal,  by  which  the  de- 
fect in  the  law  is  cured.  Ferry  t.  Cunpbell 
(Iowa)  9S 

IS.  The  costs  of  an  appeal  must  be  borne 
by  the  appellant,  where  he  brought  the  whole 
case  to  Uie  supreme  court  for  review,  and 
was  unsueceasful  as  to  eversrthing  except  a 
small  item  of  interest,  although  he  obtained 
a  decision  for  reversal  on  account  of  that 
item  unleaa  a  remittitur  should  be  entered 
therefor.  Illinois  C.  R.  Oo.  v.  Southern 
Seating  ft  C.  Co.  (Tenn.)  729 

17.  The  flling,  in  a  probate  court,  of  a 
transcript  of  Ute  proceedings  of  a  circuit 
court  in  a  will  contest,  does  not  give  the  pro- 
bate court  any  juriadiction  to  revoke  the  ad- 
ministration pendente  Itte,  since  the  attitude 
of  the  circuit  court  toward  the  probate  court 
ia  that  of  an  appellate  court,  and  the  result 
ot  the  will  conteet  in  the  circuit  court  can 
reach  the  probate  court  only  through  a  cer- 
tificate from  the  former  to  the  latter.  State 
ex  rel.  Hamilton  v.  Ouinotte  (Ho.)  787 

NoiBB  ASB  BBiEn. 


Ai^)eal;  effect  of  harmleas  erron. 


1S4 


In  Insurance,  see  Inkuraxck,  12,  13. 
Provisions     for.    Not    Make   Condition 
Precedent    to   Action,   see    IiiBuft- 


''^■ooglc 


APPOBTUCAMCBe— B  4M  ERUPTOr . 
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AFPUBTEHAHCES. 

Of  Water  RigM  to  NonripMian  Land, 
•M  Wateu,  12. 

ABBmuTIOH. 

SubmlMion  erf  anthoritiea  to  an  arbi- 
trator aftei  the  eloee  of  the  teBtimon;, 
where  it  ia  cxpresBlj'  agreed  that  neither  par- 
ty ie  to  be  represented  bj  counael,  is  a  via- 
latioQ  of  the  spirit  of  the  BubnUBBion,  which 
will  avoid  the  award.  Hewitt  v.  Reed  City 
(Mich.)  128 

Notes  abd  Bbiefb. 
Arbitration;  setting  uide  award.  12S 

AKBEST. 

Liability  of  Sureties  on  Mayor's  Bond, 

Bee  BoRDB,  2. 
Liabtlitj  of  MumcipaJitf  for  Wrongfal 

Arrest  by  Policeman,  we  MuNioi- 

PAI.  CORPOBATIONS,  IS. 

ABSAITLT. 

Iidability  of  Mnnidpality  for,  bf  PoIIoe- 
man,  see  MnHioiPjx  COBPOKATIOKS, 
12. 

Notes  akd  BBixn. 


Illegal  tazea  may  be  recovered  as  paid 
nniler  compuUion,  where  the  tax  collector, 
ftfter  a  constructive  seizure  of  peraoDal  prop- 
coty,  ia  attempting  to  sell  it  imder  authority 
erf  law,  and  the  owner,  to  prevent  such  sale, 
pays  the  taxes  under  written  protest  of  their 
lUtt^lity  and  of  his  intention  to  immediate- 
ly bring  Buit  for  their  recovery,  although 
there  has  been  no  actual  s^zure  or  detention 
of  the  property.  St.  Anthony  4  D.  Elevator 
Co.  T.  Boucie  (N.  D.)  262 


Evi- 


Attachment;  waiver  of  lien  by. 
Nonresideitce  aa  ground  of. 


;,  17. 


Enforcement  of  Contriutt  for  Servieea 
in  Divorce  Suit,  see  Specoto  Fkb- 

rOBMANCB,  6. 

Exception  in  Favor  of  CertaJn  Btndents 
aa  to  AdmiBaicHi,  eee  Btatdtcb,  4. 
1.  A  statute  overriding  the  rules  of  oourt 
respecting  admisdon  of  attorneys,  by  requir- 
ing the  sdmisEion  ot  any  person  who  began 
to  study  law  before  a  specified  date,  provid- 
ed he  has  obtained  a  diploma  from  a  law 
•chool  in  the  itate  after  a  Bjieclfled  period  of 
attendance,  or  paased  a  Batisfactory  exami- 
nation before  an  examining  board,  after  a 
prescribed  course  of  study, — ia  an  unconstj- 
60  L.  R.  A.  f 


tutlonal  assumption  by  the  legislature  of 
power  properly  belonging  to  the  courts. 
Be  Day  (HI.)  510 

Z.  An  attorney  will  not  be  struck  from 
the  roll  and  auapended  frtun  practice  of  his 
profession  becauee  of  a  wrongful  appropria- 
tion to  his  own  use  of  money  belonging  to 
his  client,  which  appears  as  a  Eingle  ofTense 
in  a  long  profeaaional  career,  where  he  hod 
no  aetu^  intent  to  defraud,  and  not  only 
fully  expected  to  repay  the  money  when  de- 
manded, but  has  in  fact  made  full  reetita- 
tion,  and  has  for  eight  years  thereafter 
maintained  a  good  character  for  integrity  in 
private  and  public  stations.  Re  Lentz  (N. 
J.  Sup.)  419 

3.  A  contract  by  plaintiff  in  a  divorce 
proceeding  to  pay  to  tier  attorney  one  third 
of  all  amounts  recovered  by  him  is  illegal 
and  void  as  against  public  policy,  and  can- 
not be  specifically  enforced  by  a  oourt  of 
equity  in  favor  t^  an  aasignee  tbereof.  New- 
man T.  Preitas  (Cal.)  SiB 

NoTKS  AMD  Bbiefb. 

AttorneiyB;  admission  of;  powar  of  eonrt 

over;  etatutory  repletion.  S19 

Contract  for  contingent  fee.  6i0 

BAKUrO  POWDEB. 

Statute  Requiring  Label  on.  Me  Oon- 
8TITDTIONA1:,  Law,  14. 

BANKBUTTGY. 

1.  The  payment  of  money  by  an  insolvent 
to  an  unsecured  creditor,  in  the  ordinary 
course  of  business,  ia  a  transfer  ot  property 
within  the  meaning  of  the  bankruptcy  act 
of  189S,  S  80a,  providing  that  a  person  ahall 
be  deemed  to  have  given  a  preference,  if,  be- 
ing insolvent,  he  malces  a  transfer  of  any  of 
his  property  the  efi'ect  of  which  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  hia  debt  than  any  other 
of  such  creditors  of  the  same  class.  Re  Fix- 
en  (C.  C.  App.  9th  C.)  60S 

2.  A  policy  of  insurance  upon  the  life  of 
a  bankrupt,  though  payable  to  bis  legal  rep- 
resentatives, does  not  vest  in  the  truatee  as 
assets  ot  the  bankrupt's  estate,  under  the 
bankrupt  act  of  ISSS,  g  70a,  if  the  polity  has 
no  cash  surrender  value;  and  a  transfer  of 
auch  a  policy  by  a  bankrupt  to  his  wife, 
within  four  montha  of  the  filing  of  his  pe- 
tition in  bankruptcy,  will  not  be  set  aside  as 
in  fraud  of  creditors.     Morris  v.  Dodd  (Oa.) 

S3 
S.  An  action  by  a  b'nstee  In  insolvent 
under  Conn.  Gen.  Stat.  cbap.  62,  which  Is  in 
the  fullest  sense  an  insolvency  law,  to  aet 
aside  a  fraudulent  conveyance  of  goods  by 
the  insolvent,  since  the  Federal  bankrupt 
act  of  1898  took  effect,  cannot  be  maintained, 
although  the  inaolvent  hu  not  been  declared 
a  bankrupt;  since  the  title  of  the  trustee  un- 
der the  state  insolvency  law  is  not  merely 
voidable  by  proceedings  in  bankruptcy,  but 
is  absolutely  void.  Eetcham  v.  McNamara 
(Conn.)  641 

4.  A  creditor  who  has  reoet^  an  unla«> 

8    '  ;,Coen^lc 


Bark*— Btuwnra  Cohpamt. 


ful  preference  hj  payment  from  an  insol- 
vent within  four  montha  before  hia  adju- 
dication in  bankruptcy  cannot  be  allowed  to 
claim  for  the  balance  of  hi*  account  witliout 
■urrendering  his  preference  as  required  bj 
the  bankruptcy  act  of  1808,  f  57g,  although 
he  received  the  payment  in  the  r^ular 
couraa  of  bueiness,  without  knowledge  of  the 
debtor's  Ineolvencf,  and  eontinuea  to  Mil 
him  goods.  Ee  Fixen  (C.  C.  App.  «th  C.) 
a05 
Nona  Aflo  Bubts. 
8ee  also  Insolvknct. 

Life  iniu  ranee  aa  aaaet*.  S3 

Bankruptcy;  ■urrender  of   prefetttiee    t? 

creditor.  008 

BANKS. 

Recovery  of  Payment  on  Chedc  Bearing 

Forged  Indoreement,    see    Chkceb. 

Failure  to  Proteet  Note,  aee  Biu.b  asd 


Notes  and  Briefs. 
Banks;  warranty  by.  77S 

Duty  of  banker  aa  to  collectionei  liabil- 
ity for  negligence  of  notary  employed  by 
Unk.  1S2 

Check  or  bill  issued  or  indorsed  to  impoa- 
toT{  who  must  bear  lose:— Theory  of  actual 
intent;  impostor  assuming  to  a«t  n*  agent  of 
payee;  check  or  bill  sent  by  mail;  applica- 
bility of  rule  aa  to  fictitious  payee* ;  tiieory 
of  estoppel;   summary.  7S 

BEKEVOI^ITT  SOCIETIEB. 

Notice  of  Arrearage  before  Suipenaion, 

see  In  SUSAN  CE,  0. 
Effect  of  Failure  of  Subordinate   Lodge 
to  Remit   Assessment,    see    Inbus- 

When  Member  "NonQnancial,"  see  In- 

BVEANCE,    9. 

Failure  of  Lodge  Officer  to  Act,  Not  Af- 
fect Beneficlarj,  see  IitBUKANCE, 
II. 

BIOTGI.CS. 

A  bicycle  la  not  within  the  meaning  of 
a  statute  passed  in  17B8,  requiring  highway! 
to  be  kept  reasonably  safe  for  wrriagcg. 
Bicbardson  v.  Danvers   (Mass.)  12T 


I.  Ad  honest  mistake  of  a  banker  aa  to 
the  law   concerning    holidays   and    daya   of 

ET^e,  concerning  which  able  lawyers  and . 
lies  were  not  agreed,  will  not  make  the 
it  liable  for  failure  to  protest  a  note  un- 
til Uie  day  after  that  on  which  the  court 
finally  holds  that  It  should  liave  been  done. 
Morris  v.  Union  National  Bank  (S.  D.)  1B2 
{.  Payment  by  the  drawee  to  the  payee, 
W  L.  E.  A. 


of  ■  n^^tiable  draft  with  bill  of  lading  ■(■ 
tached,  cannot  be  recovered  hade  by  tha 
drawee  on  the  ground  that  the  payee  htu  r*- 
ceived  money  which  it  cannot  equitably  re- 
tain because  of  a  breach  of  warrsiaty  mmda 
by  the  drawer  to  the  drawee  on  the  aale  of 
the  goods  for  which  the  bill  of  lading  wka 
given,  since  any  equities  uiaing  therefrom 
do  not  affect  the  payee  when  he  has  aeeured 
an  acceptance  or  payment.  Tolerton  &  S. 
Co.  V.  Anglo-Califomia  Bank  (Iowa)  777 
NoixB  Aim  BsiEra. 
NotM ;  defense  to,  between  original  par- 
ties. 498 

BILZ.8  OF  z^Dnra. 

Hecovery  of  Payment  of  Draft  to  which 
Attached,  tee  Biu.8  and  Notxs,  2. 

Stipulation  Limiting  Liability,  see  Cak- 
KIEBS,  11. 

The  purchaser  of  a  draft  with  bill  of 
lading  attached  is  not  liable  on  a  wn-rranlj, 
mode  by  his  assignor,  of  the  goods  represent- 
ed by  the  bill  of  lading.  Tolerton  A  S.  Co. 
V.  Anglo-Califomia  Bank  (Iowa)  777 

Notes  and  Briefs. 
Bills  of  lading;  passing  title  to  goods- 


See  FaxwoKKB. 


On  Appeal  in  Will  Contest,  see  Appkai. 

and  E&bor,  1. 
Brewing  Company  as  Surety  on  Appeal 

Bond,  Me  CospoBATiONS,  7. 

1.  The  olBcial  bond  ol  a  sheriff  is  not  lia- 
Me  for  hb  act  in  eemdlng  out  a  photograp4i 
and  descriptJOD  of  a  person  committed  to  his 
charge,  together  with  a  statement  of  the  ao- 

to  be  libelous.     State  ex  rel.  Bruns  t.  Claus- 
meier  (Ind.)  7S 

2.  The  sureties  on  the  official  bond  of  a 
mayor  are  liable  for  hia  act  in  causing  a  per- 
son's arrest  without  a  warrant,  and  trying, 
convicting,  and  sentencing  him  for  an  of- 
fense not  made  punishable  by  the  ordinanee* 
of  tjie  city  under  authority  of  which  hs 
claimed  to  act.  State  ex  rel.  McLauren  t. 
McDaniel  (Miss.)  Hi 

Notes  and  BRmra. 

Bonds;  of  offloers;  liability  of  sureties  for 
wrongful  acta.  1» 

Of  ofllcers;  joint,  and  not  several;  lialriti- 
ty  of  sureties.  7S 

BREACH  or  FROMIBE. 

See  also  Dauages,  3. 

Testimony  as  to  Preparation  for  Mar- 
riage to  Show  Promise,  see  Evi- 
dence, 20. 


,Coe>^lc 
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Approach  S-tA  Addittcmal  Servitude  on 

Street,  see  Eminent  Domain,  3, 
Repair  of,  by  Kailroad,  see  HjOHWAZa, 


BxpiratioD  of  a  fr&nchiae  to  talce  tolla 
for  the  UM  of  k  bridge  veats  the  free  use  ol 
the  bridge  in  the  people  as  a  public  highway- 
Brand  r.  Multnomah  County  (Or.)  389 


BUUJIINOB. 

Prohibition  of  MnliciouB  Construction, 

see  CosaiiTUTiosAL  Law,  28. 
Occupants   of,   Liable   for    Smoke   Nui- 

uinc'e,  see  Nuisances,  3. 
Loss  of,  BuTned  after  Contract  of  Sale, 
see  Vendob  and  Pubcuageb. 
Structures  intended  to  spite,  injure,  or 
■.nnoj  Ml   adjoining  proprietor,   within  the 
nieaning     of     Ballinger's      (Wash.)      Anno. 
Codes  &  Stat.  |  6433  (2  Hill's  Anno.  Stat  * 
Codes,  9  268),  providing  that  an  injunction 
may   be  granted   to  restrain  the  malicioua 
erection  of  such  a  itructure  or  to  compel  its 
removal,  do  not  include  a.  atmcture  which 
really  enhances  the  value,  uaefulness,  or  en- 
joyment of  land,  but  include  only  such  as 
•erve  no  really  useful  and  reasonable  pur- 


pose.    Earasek  t.  Peier  (Wash.) 
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CABLE  ROAD. 

See  Stbot  Eailwatb,  Notes  and 
Bbiefb. 

OARRIEBa. 

Action  I7  Shipper's  Agent  for  Breach  of 

Contract,  see  Action  ob  Stht,  2. 
Sale  or  Gift  of  Transfer  or  Ticket,  aee 

MesBure  of  Damages  for  Delay  in  De- 
livery, see  Damaoes,  S. 

Partnership  Doing  Express  Buaineas  in 
Other  State;  Control  of,  tee  Ex- 
press COKFAHT. 

Exclusive  Privilege  to  Transfer  Com- 
pany    to     Solicit     Businesa,     lee 

Ordinance  to  Prevent  Abuse  of  Transfer 
System,    see   Mdnicipai,   Cobfoba- 

T10N8,    2-4, 

1.  A  carrier  of  paseengera  Is  not  a  com- 
mon carrier  within  the  meaning  of  Ga.  Civ. 
Code,  S  2276,  providinA  that  common  car- 
riers cannot  limit  their  l^al  liability  by  no- 
Uce,  but  may  make  an  express  contract  and 
be  governed  thereby.  Central  of  Georgia  R. 
Co.  V.  Lippman  (Ga.)  STS 

2.  For  injuricB  to  a  passenger  on  a  train 
by  the  negligent  h.indling  of  a  derrick  near 
the  track,  which  was  operated  by  empl<^eea 
AO  L.  R.  A. 


of  a  state  board  engaged  in  raising  the  grade 
of  a  railroad  bridge  and  the  approaches 
thereto,  the  railroad  company  ia  not  liaiile, 
in  the  absence  of  any  negligence  on  its  own 
part,  when  it  had  no  voice  in  the  selection  of 
the  board  or  its  employees,  and  no  power  to 
interfere  with  or  prevent  their  operatiODS. 
New  York,  N.  H.  ft  H.  R.  Go.  v.  Baker  (C. 
C.  App.  2dC.)  201 

3.  A  rule  of  a  street-railway  company  re- 
quiring colored  persons  to  occupy  front  seats 
and  white  passengers  the  baek  seats  ie  a  rea- 
sonable regulation.  Bowie  v.  Birmingham 
Railway  4,  E.  Co.  (Ala.)  (J32 

4.  One  traveling  on  a  train  by  oourte^y 
of  the  conductor,  without  paying  fare,  is  not 
deprived  of  the  character  and  rights  of  a 
passenger  by  the  fact  that  the  conductor,  in 
carrying  him  free,  is  violating  a  rule  of  the 
company.  Louisville  ft  N.  K.  Co.  v.  Weaver 
(Ky.)  381 

5.  A  station  agent  traveling  to  his  home 
in  another  town  without  paying  fare,  several 
hours  after  bis  duties  for  the  day  have 
ceased,  is  to  be  r^^rded  as  a  passenger,  and 
does  not,  by  reason  of  his  employment  by 
the  carrier  aa  such  agent,  assume  ths  ri^ 
of  injury  through  the  negligent  operation  of 


the  ti 


Id. 


6.  An  employee  of  a  railroad  oompany- 
riding  on  a  pass,  not  in  the  course  of  bja  em- 
ployment or  in  going  to  or  from  his  work,. 
but  in  making  a  trip  for  his  own  convenience, 
but  whose  free  transportation  is  given  him 
under  a  stipulation  in  his  contract  of  em- 
plovment,  sustains,  while  so  riding,  the  rela- 
tion of  a  passenger,  and  not  of  an  employee., 
to  the  carrier.  Whitney  v.  New  York,  N.  H. 
4  H.  R.  Co.  (C.  0.  App.  lit  C.)  815- 

7.  Failure  of  a  railroad  company  to  dia- 
cover  filth  on  the  steps  of  a  passenger  car  in 
the  night-time,  within  half  an  hour  after  the 
car  had  been  inspected  and  found  to  be  in 
good  condition,  will  not  render  the  company 
liable  to  a  pasaengn'  who  ia  injured  by  ilip> 
ping  on  the  step,  where  the  proof  does  not 
show  that  due  cars  would  have  prevented  the 
accident.  Proud  v.  Philadelphia  ft  R.  Rv. 
(N,  J.  Err.  ft  App.)  408 

S.  A  carrier  of  paaeengers  cannot  con- 
tract a^ainat  liability  for  negligence,  or  to 
limit  its  obligation  to  use  extraordinary 
diligence  for  the  protection  of  the  passenger. 
Central  of  Georgia  R.  Co.  t.  Lippman  (Oa.) 
673 
ft.  A  passenger  on  a  freight  train  ii  enti- 
tled to  the  protection  of  the  rule  which  pro- 
hibits a  carrier  from  contracting  against  lia- 
bility for  failure  to  exercise  extraordinary 
diligence  to  protect  the  passenger,  although 
the  passenger  takes  the  ri^  of  the  usual  and 
neceesary  jolta  and  jara  incident  to  the  run- 
ning of  such  train.  Id. 
10.  Conditions  Indorsed  on  an  employee't 
pass,  to  the  effect  that  he  assumes  all  ritkn 
arising  from  the  negligence  of  agents  of  the 
carrier,  or  otherwise,  while  using  jt,  are  in- 
valid on  grounds  of  public  policy,  where  ha 
is  riding,  not  in  the  course  of  his  employ- 


Cbbtiorari— Cbaritibs. 


making  a  trip 
the  pasa  is  given  bim,  not  fta  a  gratuity,  but 
in  puiBU^nce  of  an  agreement  in  his  con- 
tract of  emplovntent  tbat  he  ahall  have  Bui^li 
free  transportation,  ftnd  ii  therefore  baaed 
on  a  valuable  con «i deration.  Whitney  v. 
New  York,  N.  H.  ft  H.  R.  Co.  (0.  C.  App.  lat 
C.)  815 

11.  A  atipulation  in  a  through  bill  of  lad- 
ing, limiting  liability  for  Iom  or  damage  to 
that  line  on  which  it  ahall  occur,  will  not 
relieve  the  initial  carrier  from  liability  for 
delay  on  another  line,  where  this  is  caused 
by  a  negligent  misdirection  in  the  waybill 
mad*  out  by  the  initial  carrier.  Illinoia  C. 
B.  Co.  V.  Southern  Seating  ft  C.  Co.  (Tenn.) 
729 
Notes  aku  Bbikvs. 


Duty  to  I 

Employee  riding  on  paH  U  a  paogenger. 

em 

Liability,  to  pasMOgera  on  freight  trains. 
673 
Power  of  agent  to  contract  beyond  line. 


Qlving  ipecial  priTile^e*  at  itationa.  7Z3 

GERTIORAIU. 

I.  A  renedy  bv  appeal  or  writ  of  error  la 

not  auiBcient  to  bar  certiorari,  unless  it  is 

adequate  to  meet  the  neceuities  of  the  caae. 

Btate  ex  rel.   Hamilton   v.   Guinotte    (Mo.) 

787 

t.  An  adequ«t«  remedy  by'  appeal  which 
will  bar  certiorari  is  a  remedy  which  is 
equally  beneficial,  speedy,  and  aufficienti  not 
merely  a  remedy  which  at  some  time  in  the 
future  will  bring  about  a  reversal  of  the 
judgment  complained  of,  but  a  remedy  which 
will  promptly  relieve  the  petitioner  from  the 
injurious  effects  of  that  judgment  and  the 
acta  of  the  inferior  court  or  tribunal.  Id. 
S.  Certiorari  lies  to  review  the  action  of 
«  justice  of  the  peace  without  jurisdiction  in 
issuing  a  search  warrant  not  authorized  by 
statute,  even  if  there  is  aleo  a  remedy  by  ap- 
peal.    White  r.  Wager    (111.)  60 

4.  Certiorari  wilt  not  lie  to  quash  a  judg- 
ment denying  the  right  to  condemn  prop- 
erty in  eminent  domain  proceedings,  for  er- 
rors which  may  be  corrected  by  appeal  or 
writ  of  error,  although  the  latter  remedies 
are  Inadequate  because  too  alow.  State  ex 
rd.  Eansaa  ft  T.  Coal  By.  t.  Sheltoo  (Ho.) 
793 


NoiKB  AXK  Busra. 

Certiorari;  in  what  eases  will  issue;  ef- 
fect of  remedy  by  appeal.  61 

Exceptions  to  the  rule  that  certiorari  will 
not  lie  where  there  is  an  appeal; — (I.)  In- 
troduction; (11.)  when  exigency  of  the  case 
calls  for  the  remedy;  (a)  when  remedy  by 
50  L.  R.  A. 


appc*]  la  nndoidited;  (B)  where  the  rem- 
edies are  cumulative;  (c)  want  of  jurisdic- 
tion; {d]  where  appeal  is  a  trial  de  ttovo; 
(III.)  constitutional  grants  and  legislative 
encroachments;  (lY.)  from  United  States 
Supreme  Court  to  circuit  court  of  appeala 
787 
CBANOE  OF  GRADE. 

By  Statute    Authorising     Brid^    Ap- 
proach, aee  Eiohwaxb,  i. 

OHARITXES. 

1.  The  statutes  of  perpetuities  and  <tf 
uses  and  trusts  do  not  apply  to  bequests  (ot 
charitable  uses.     Harrington  v.  Pier  (Wis.) 

307 

2.  The  oommon-law  system  of  trusts  for 
charitable  uses  did  not  originate  wiUi,  nor 
is  it  dependent  upon,  the  statute  of  43  Elii:. 
chap.  4.  Id. 

3.  A  trust  for  a  particular  and  valid 
charitable  purpose,  as  distinguished  from  a 
bequest  in  trust  for  charity  generally,  was 
sustained  in  chancery,  before  the  statute  of 
Elizabeth,  solely  by  the  judicial  power  of  the 
court,  and  to  that  ertetit  such  statute  was 
merely  confirmatory  ot  the  common  law; 
and  t4}  the  same  extent  such  statute  was 
adopted  aa  a  part  of  the  common  law  of  this 
country,  and  prevails  in  Wisconsin.  Id. 

4.  Any  work  within  the  spirit,  in  iti 
broadest  sense,  of  the  statute  of  43  Elii. 
chap.  4,  including  whatever  promotes  in  a 
legitiniat«  way  the  comfort,  improvement, 
or  happiness  of  an  indefinite  number  of  per- 
sons from  among  the  people  as  a  whole,  or  a 
designated  class  thereof,  is  the  proper  sub- 
ject for  ft  trust  for  a  charitable  use.  Id. 

5.  The  bequest  of  three  fourths  of  tba 
net  estate  to  trustees  to  expend  ia  temper- 
ance work  in  a  certain  city  is  a  valid  be- 
quest for  a  charitable  use.  Id. 

e.  The  statute  of  uses  and  trusts  fur- 
nishes no  standard  by  which  to  test  the 
sufficiency  as  to  certainty  of  a  public  trust- 
It  refers  solely  to  private  trusts.  Id. 

7.  The  Idea  that  there  must  be  certainty 
of  beneGciariea  holding  the  equitable  titl^ 
who  can  come  into  court  and  enforce  the 
trust,  applies  to  private,  but  not  to  public, 
trusts,  and  has  no  place  in  a  system  of 
charities  where  common-law  trusts  therefor, 
sustainable  without  the  aid  of  cy  pri»  au- 
thority, are  valid.  Such  a  system,  as  to 
personal  property  at  least,  exists  in  Wiscon- 
sin. Id. 

8.  The  doctrine  that  the  scheme  ot  a 
trust  for  diaritable  uses  must  be  enffleiently 
indicated,  or  the  method  of  ascertaining  it 
pointed  out  and  its  object  made  sufficiently 
certain,  to  ensJ>le  the  court  to  enforce  the 
execution  of  the  trust  accordingly,  does  not 
refer  to  the  essentials  of  a  private  trust,  in- 
dicated in  the  statute  of  uses  and  trusts,  bnt 
to  the  common-law  esaentials  of  a  trust  for 
charitable  uses,  in  order  to  be  enforceable  by 
a  court  of  equity  through  its  judicial  power. 


Cbattbl  Hobtoaoe— Cokmbrob. 


uMa.  Without  it  the  trust  Is  private. 
Nether  Buch  indeflniteneaa,  nor  iDdefinite- 
nesa  as  to  the  preciae  nature  of  the  work  to 
be  done,  or  the  mode  of  execution  in  carrying 
out  a  particular  purpose  which  may  be  indi- 
cated in  ^neral  language,  militatea  against 
the  validity  of  the  truat.  Id. 

10.  NecesAary  certainty  aa  to  beneSciHriea 
in  a  public  trust  goes  no  further  than  rea- 
sonable certainty  aa  to  the  doss — -which  may 
be  great  or  smaJl,  particular  or  general — 
from  which  the  trustee  may  be  authoriied  to 
select  the  immediate  persona  or  objects  to 
receive  the  special  benefits.  IJ. 

11.  A  trust  for  the  promotion  of  temper- 
ance work  in  a  certain  city  is  not  fatally  in- 
definite, where  the  term  "temperance  work" 
is  obviously  intended  to  mean  work  to  pre- 
vent, as  far  as  practicable,  the  use  of  intoxi- 
cating liquors.  Id. 

12.  The  cy  pria  doctrine,  as  indicative  (rf 
prerogative  authority,  does  not  prevail  in 
Wisconsin  i  but  aa  regards  liberal  rules  of 
conatruction  of  charitable  trusts,  applied  in 
chancery  in  England  independent  of  the  stat- 
ute of  Elizabeth,  it  does  prevail.  Id. 

13.  Cy  pri»  power,  aa  oonunonly  under- 
stood, has  two  features:  One,  the  right  to 
exercise  prerogative  authority,  enabling  a 
court  b)  deal  with  a  bequest  to  a  charitable 
use  having  no  designated  particular  purpose 
aa  a  bequest  to  charity  generally,  treating 
tbe  purpose  aa  the  legatee,  or  a  bequest  for 
an  illegal  purpose,  or  some  purpose  Impossi- 
ble of  execution  for  some  reason;  and  the 
other,  ths  right,  by  liberal  rules  of  construe- 
Uon,  to  deal  -with  *,  trust  having  a  desig- 
nated particular  purpoae  though  In  general 
terms,  and  enforce  it  within  the  limits  of 
such  purpose,  supplying  the  trustee  if  neces- 
sary. The  former  is  not  exercised  In  Wis- 
consin, but  the  latter  is.  Id. 

14.  In  sustaining  a  charitable  trust  for  a, 
particular  purpose,  courts  of  equity  resort 
to  liberal  rules  of  construction  to  determine 
the  intent  of  tbe  donor,  enabling  them  to  go 
to  the  limit  of  the  general  purpose  Indicated 
l^  the  donor,  and  do  everything  necessary 
to  enforce  such  purpose,  but  not  to  ^  out- 
side of  it  into  the  realms  of  prerogative  au- 
thority governed  by  the  ey  prit  doctrine 
strictly  so  called.  Id. 

Notes  and  BuxFa. 


CHATTEI.    HORTOAGE. 

Of  Crops;  Not  ConstniCtiv«  Saverajiee, 
see  EMBLEMEHTe. 

CHECKS. 

Payment    to  a  collecting  bank  of    a 
dieck  bMiring  a  forged  Indorsement   o(  the 

eyee's  name  does  not  entitle  the  drawee 
ilk  to  recover  hack  the  proceeds  on  the  the- 
ory that  the  oolleotlng  bank  had  guaranteed 
the  indorsement,  when  the  drawee  had  drawn 
tLe  check  on  itself,  and  delivered  it  to  a  per- 
son who  falsely  personated  the  payee  named 
60  I^  R.  A. 


therein,  for  money  to  be  loaned  on  a  mort- 
gage. Land  Title  k  T.  Co.  v.  Northwestern 
Nat.  Bank  (Pa.)  7B 

CIGARETTES. 

Aa  Article  of  Gommeree,  see  Comuebce. 

Judicial  Notice  a«  to,  se«  Evidbnck,  1. 

OTVTL  BIGHTa 

Regulation  as  to  Colored  Passengers,  see 

Cakbiebs,  3. 
Reasonableness    of    Discrimination    for 

Jury,  see  Tbul,  2. 

CIiERK. 

.Termination  of  Contract  by  Destruction 
of  Property,  see  Coxtbacts,  8, 

COIXATEBAL-XETHEBITAHCE    TAX. 

Statute  Not  Providing  Notice  to  Beirs, 
see  ConHiTTUTiONAi.  Law,  22. 

On  Estate  under  Retroactive  Amend- 
ment Curing  Defect,  see  Tasks,  7. 

OOI.ORED    PERSOITS. 

Aa  to  Civil  Rights,  see  Cabuebs,  S; 

I^IAI.,  2. 
COMMERCE. 

1.  Every  state  has  tlie  right,  und«r  its 
reserved  police  power,  to  prohibit  the  impor- 
tation and  sale  of  all  articles  inherently  un- 
worthy of  commerce  and  unfit  for  tbe  use  of 
its  people.     Austin  v.  State  (Tenn.)         479 

i.  Hie  determination  of  what  is  a  legiti- 
mate article  of  Interstate  or  foreign  CMn- 
merce'  rests  primarily  with  Congress,  but  a 
stat«  legislature  may  act  according  to  its  de- 
liberate view  of  the  matter,  until  Congress 
shall  have  given  some  adverse  expression  on 
the  subject.  Id. 

3.  The  internal  revenue  tax  on  eigarettas 
l^  U.  S.  Rev.  Stat.  S  33S2,  Is  not  a  recogni- 
* —  of  them  aa  proper  comniercial  commodi- 


tiee. 


Id. 


4.  Cigarettcfl  are  not  legitimate  artielea 
of  commerce  within  the  protection  of  the 
United  States  Constitation,  because  they 
possess  no  virtue,  but  are  Inherently  bad, 
and  only  bad.  Id. 

6.  A  tax  upon  emigrant  agents  engaged 
in  hiring  laborers  In  the  state  to  be  employed 
beyond  the  limits  of  the  atate  is  not  a  regu- 
lation of  interstate  OMnmerce.  Williams  v. 
Fears  (Ga.)  685 

6.  Pasteboard  boxes  of  cigarettes,  each 
containing  ten  cigarettes,  and  separately 
stamped  and  labeled,  as  prescribed  by  the 
United  States  revenue  statute,  are  not  origi- 
nal packages  of  commerce,  when  they  are 
transported  In  an  open  basket  which  belongs 
to  on  express  company,  and  lAich  is  filled 
and  emptied  by  its  agent,  but  the  basket  is 
the  original  package.  Auitin  v.  State 
(Tenn.)  478 

Nona  Aim  Bsmrs. 

1  padcages  of;  absence 
478 


COMPBOKiu— CoKiTiTiFTioMAL  Law. 


OOMPBOMISE. 

Of  C!»iin  for  Pemnil  Injury,  Barring 
Action  tor  Death,  Me  Death. 
A  compromise  Kgreeoient  whereby  a. 
bencflt  aociety  againat  irhieh  init  has  been 
brought  by  >  beneficiary  on  k  eertiflc&to  i>- 
■ued  upon  the  life  of  ■■  person  who  ha«  not 
been  seen  or  heard  of  for  aearly  ten  years 
agrees  to  pay  tbe  beneficiary  a  certain  sum 
at  once,  and  to  pta«>>  I'rt  -mainder  of  the  in- 
surance in  trust,  to  be  held  for  a  certain 
time,  at  the  end  of  which  it  shall  be  paid  to 
the  beneficiary  If  in  the  meantime  the  insur- 
er cannot  prove  beyond  a  reaaonable  doubt 
that  the  insured  is  living,- — entitles  the 
beneficiary  to  the  agreed  cash  payment,  al- 
though before  it  is  actually  paid  over  the  in- 
sured is  proved  to  bo  living,  where  the  bene- 
ficiary has  not  been  guilty  of  any  fraud  in 
the  matter,  but  haa  acted  in  gooi  faith. 
Sear*  v.  Grand  Lodge  A.  0.  U.  W.  (N.  Y.) 
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COVDITIOll. 

Restricting    Building,   Creating   Condi- 
tionat  Fee,  lee  RxAL  Pbopebtt,  I. 

COHFUOT  OF  ZAWB. 

1.  An  assignment  for  creditors  under 
Sand.  A  B.  (Wii.)  Ann.  SUt.  chaps.  80,  80a, 
providing  that  the  assignor,  upon  compli- 
ance with  the  proviiioDB  of  the  act,  may  be 
discharged  front  his  debts,  and  that  every 
creditor  residing  within  or  without  the 
state,  who  shall  a«cept  a  dividend  out  of  the 
assigned  estate,  or  participate  in  any  way  in 
the  proceedings,  shall  be  bound  by  ttie  order 
of  discharge,  will  not  carry  title  to  personal 
property  of  the  assignor  in  another  state, 
•Ince  this  provision  is,  in  its  essential  feat- 
ures, a  bankrupt  law,  and  can  be  given  no  ex- 
traterritorial effect.  Segniti  v.  Garden  City 
Banking  i  T.  Co.  (Wis.)  327 

2.  Under  a  statutory  assignment  for 
creditors,  money  on  deposit  in  a  bank  of  an- 
other state  may  be  applied  to  notes  of  the 
assignor  held  1^  the  banic,  after  they  bec(»ne 
due.  since  the  assignment  conveys  to  the  as- 
signee title  to  such  assets  only  as  are  with- 
in the  state;  and  the  subsequent  filing  by  the 
bank  in  the  assignment  proceedings,  of  a 
claim  for  the  balance  due  ob  tiie  notes  after 
exhausting  the  deposit,  does  not  estop  it 
from  denying  the  extraterritorial  effect  of 
the  assignment.  Id, 

3.  A  nonresident  married  woman  «u>  /u- 
rU  nnder  the  law  of  her  domicil  may  main- 
tain in  Tjouisiana  an  action  in  her  own  name 
for  a  personal  tort  in  that  state,  although 
the  laws  of  the  state  require  an  action  in 
favor  of  a  married  woman  to  be  bronght  by 
her  husband,  and  provide  that  all  property 
acquired  in  the  state  by  nonresident  married 
persons  shall  be  subject  to  the  same  provi- 
sions of  law  which  regulate  the  community 
of  acquets  and  gains  between  citizens  of  the 
etatp.  since  the  right  of  action  for  such  tort 
'0  L.  R.  A. 


Nona  AND  Bu^ra. 
of  laws;  aa  to  transportatiaii  be- 


OOKGRESS. 

Power    to     Enact    Regulations    ••    to 
Health,  etc,   see  Dibtkict   of  Co- 


Statute  Overriding  Court  Rules  aa  to 
Admission,  sea  Attoenets,  1. 

Legislative  Limitation  of  Power  to  Pun- 
ish Contempt,  see  Co^TeupT,  3,  4. 

Unreasonablenees  of  Ordinance  Forbid- 
ding Proprietor  to  Ent«r  Hie  Sa- 
loon on  Sunday,  see  iNTOXicaTiNfi 
LiQUoas, 

Publication  of  Proposed  AmendnMnt, 
see  Mandamob,  1. 

Public   OtHce   Not   Property,   see   Om- 

Declaration  of  State  Ownership  Not 
Impairment  of  Property  Bight,  see 
Watebr,  ». 

Delegation  to  Municipality  of  Power  to 
Fix  Rates,  see  WATtsts,  14. 

Bee  also  Statutib;  Taxes,  1,  S,  7. 
AmettdmeBta. 

1.  The  publication  of  a  proposed  constj- 
tutional  amendment  under  Pa.  Const,  art. 
18,  S  li  providing  that  tbe  secretary  of  the 
commonwealth  shall  cause  the  amendment 
to  be  published  three  months  before  the  next 
general  election,  and  that  the  next  general 
assembly  chosen  must  pass  upon  the  amend- 
ment before  It  Is  submitted  to  tbe  vote  of 
the  people,  ia  mffieient  if  made  three  monib? 
before  the  next  general  election  at  wbipfa 
members  of  assembly  are  chosen,  although 
that  is  not  the  next  after  the  proposal  of  the 
amendment,  since  the  provision  at  to  tbe 
time  of  publication  is  directory  merely,  and 
the  object  of  the  Constitution  is  equally 
well  served  by  the  later  publication.  Com. 
ex  rel.  Elkin  v.  Griest  (Pa.)  5S3 

2.  Approval  by  the  governor  of  a  pro- 
posed amendment  to  the  Constitution  ia  not 
required  by  Pa.  Const  art.  3,  f  26,  entitled 
Of  LegUtaiion,  and  providing  that  every  or- 
der, resolution,  or  vote  shall  be  submitted  to 
the  governor  before  it  takes  effect,  but  mak- 
ing no  reference  to  amendments,  since  Uw 
procedure  governing  the  adoption  of  amend- 
menta  Is  provided  by  art.  IB,  f  1,  which  re- 
quires a  proposal  of  an  amendment  in  either 
house,  an  agreement  to  tbe  same  by  both 
houses,  a  publication  thereof  by  the  secre- 
tary of  the  commonwealth,  a  second  agree- 
ment by  the  two  houses,  a  second  publics- 
tion  by  the  secretary,  and  finally  a  vote  of 
the  people,  which,  if  a  majority  vote  favor- 
ably, causes  tLe  amendment  to  beeome  ■ 
part  of  the  Constitution,  but  nowhere  gives 
any  warrant  for  interference  by  the  govern- 
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or;  and,  aB  this  it  a  complete  Sfstem  in  it- 
■elf,  no  part  of  art.  3,  fi  2t>,  can  be  read  into 
it  b;  implication.  Id. 

ConatruDtloB. 

3.  An  anwritten  theor;^  of  local  aelf-^v- 
•nunent  did  not  ao  enter  into  the  provisions 
of  the  ConBtitution  of  Rhode  Island  as  to 
make  it  controlling  in  construing  those  pro- 
Tiaiona,  although  Khode  laland  had  it*  origin 
In  a  confederation  of  independent  towna. 
Nevrport  v.  Uorton  (R.  I.)  330 
DelegatioiL  KBd  aeparatioB  ot  powers. 

4.  The  power  granted  to  administrative 
boards  of  Uie  nature  of  boards  of  health,  etc., 
to  adopt  rules,  by-laws,  and  regulations  rea- 
Bonabl;  adapted  to  carry  out  the  purpose  or 
object  for  which  they  are  created,  is  not  an 
improper  delegation  of  legislative  authority 
in  violation  of  Ind.  Const,  art.  t,  S  1-  Blue 
T.  Beach  (Ind.)  6i 

5.  No  RTant  of  Judicial  power,  in  viola- 
tion of  Wyo.  Const,  art.  2,  J  1,  providing  for 
three  departnierita  of  government,  and  that 
one  department  shall  exercise  no  powers 
properly  belonging  to  snother,  or  of  art,  5, 
I  1,  Testing  the  judicial  power  of  the  state 
in  certain  courts,  ia  made  by  an  act  creating 
a  I>oard  of  control  of  the  waters  of  the  state, 
endowing  it  with  power  to  adjudicate  and 
determine  priorities  of  rights  to  the  use  of 
water,  and  providing  for  an  appeal  from  its 
decision  to  the  courts,  since  the  power  exer- 
cised is  primarily  administrative,  the  pro- 
ceeding is  a  purely  statutory  one,  inaug- 
nrated  in  each  instance  by  the  board,  and  no 
attempt  is  made  to  devest  the  courts  of  any 
jurisdiction  granted  by  the  Constitution. 
Farm  Investment  Co.  t.  Carpenter   (Wyo.) 

747 
Equal  proteotlos  or  prlTUegea. 

6.  A  discrimination  in  favor  of  persons 
hiring  laborers  Ut  be  employed  within  the 
Btate,  by  exempting  them  from  a  license  tax 
imposed  upon  those  who  are  engaged  in  hir- 
ing persons  to  be  employed  outside  the  state, 
does  not  amount  to  a  denial  to  the  latter  of 
the  equal  protection  of  the  laws.  Williams 
T.  Fears  (Ga.)  666 

7.  The  constitutional  guaranty  of  the 
equal  protection  of  the  laws  is  not  violated 
b;  a  statute  which  makes  it  unlawful  to 
make  options  for  the  sale  of  certain  com- 
modities, but  not  of  other  commodities, 
where  !t  applies  to  all  commoditieB  which 
b»ve  been,  up  to  that  time,  made  the  sub- 
ject of  gambling  operations.  Booth  v.  Peo- 
ple  (Ul.)  762 

8.  The  right  of  a  citizen  to  move  from  one 
■tate  to  another  is  not  so  restricted  as  to 
aliridge  his  privileges 


9.  A  statute  providing  that  no  person 
•ball  engage  in  the  business  of  guiding  in  in- 
land fishing  or  forest  hunting  without  hav- 
ing registered  his  name,  age,  and  residence, 
naid  a  fee  of  (1,  and  received  a  certiilcate 
from  the  eommissioner*  of  inland  fisheries 
50  L.  R.  A. 


and  game,  and  imposing  a  penalty  for  a  vio- 
lation thereof,  is  not  unconstitutional  aa  a 
deprivation  of  the  right  to  engage  in  a  law- 
ful vocation,  since  the  fish  in  the  waters  of 
the  state  and  the  game  in  ita  forests  belong 
to  the  people,  who,  through  their  representa- 
UveB,  have  sole  control  thereof,  and  may  per- 
mit or  prohibit  their  taking.  Btate  r.  Snow- 
man  (Me.)  544 

10.  A  statute  providing  that  the  estates 
of  insane  persons  who  have  no  heirs  within 
the  United  States  dependent  upon  their  es- 
tates for  support  shall  be  chargeable  with 
the  espense  incurred  by  any  county  for  the 
treatment  and  maintenance  of  such  insane 
persons  in  a  hospital  for  the  insane,  but  not 
imposing  such  liability  upon  the  estates  of 
those  who  have  heirs  in  the  United  States  de- 
pendent on  such  estates  for  support,  does 
not  violate  constitutional  provisions  against 
private  or  special  laws,  or  laws  granting  to 
any  dtizen  or  class  of  citizens  privileges  oi 
immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  alt  citizens.  Bon 
Homme  County  v.  Berndt  {S.  D.)  351 

11.  The  generality  of  a  tax  law,  the  main 
provisions  of  which  are  uniform  and  applica- 
ble over  all  the  state,  is  not  destroyed  by 
merely  incidental  differences  in  the  number 
and  mode  of  appointment  of  appraisers  in  the 
counties  generally  and  in  cities  of  the  first 
class,  so  a«  to  make  the  law  conflict  with  Pa, 
Const,  art.  B,  (  1,  requiring  a  tax  law  to  be 
''general,"  or  art.  3,  j  7,  prohibiting  local  or 
special  laws  regulating  the  afFaira  of  coun- 
ties and  cities  or  prescribing  tiie  powers  and 
duties  of  their  officers.  Knisely  r,  Ootterel 
(Pa.)  se 

12.  The  elassification  of  dealers  of  mer- 
chandise into  retail  and  wholesale  dealers, 
and  dealers  at  any  exchange  or  board  ol 
trade,  and  the  imposition  of  taxes  upon 
these  classes  at  different  ratee,do  not  violate 
the  constitutional  requirement  of  uniform- 
ity. Id. 

13.  A  statute  making  It  a  crime  for  a  man 
to  marry  a  woman  for  the  purpose  ot  escap- 
ing a  prosecution  for  seduction,  and  after- 
wards to  desert  her  without  just  cause,  il 
not  in  violation  of  la.  Const,  art.  1,  i  6,  re- 
quiring all  laws  ot  a  general  nature  to  have 
a  uniform  operation,  as  it  simply  imposes  a 
liability  tor  the  doing  of  specific  acts,  and 
every  man  so  doing  comes  within  its  opeiii- 
Uon.     Morris  v.  Stout  (Iowa)  S7 

14.  A  law  requiring  manufacturers  of  bak- 
ing powder  to  affix  a  label  to  every  box  or 
can,  containin);  the  name  and  residence  of 
the  manufacturer  and  a  statement  of  the  in- 
gredients ot  which  the  powder  is  eompoaed 
(Minn.  Gen.  Laws  I89B,  obap.  246),  is  not 
class  legislation,  or  an  Infringement  upon 
private  rights,  but  ia  a  valid  exercise  ot  the 
police  power.     State  v.  Sherod  ( Minn. )    660 

16.  A  regulation  ot  tAmporarf  or  tran- 
sient dealers  is  not  invalid  aa  class  legisla- 
tion.   SUte  T.  Foster  (R.  I.)  330 

16.  An  act  requiring  all  merchants  who 
sell  farm  produce  on  commitsion  to  execute 
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ft  bond  in  tlis  pen*!  anin  of  (E,000,  oondl- 
tioned  for  the  fVithful  perfomumce  of  tbeir 
wmtracta,  !■  uncoiutitutioiial  u  claM  I«gii- 
Uition  and  ai  ui  unjuBtiflablB  interference 
with  the  right  of  citizen*  to  carry  on  legiti- 
mate business.  People  ex  reL  Valentine  t. 
Coolidge  (Mich.)  403 

17.  An  exemption  from  ft  itfttute  requir- 
ing ft  license  to  prftctUe  medicine,  of  commii- 
Boned  turgeoc*  of  the  United  Btates  army, 
11ST7,  or  marine  hoapit«l  Berrice,  phyaiciani 
or  auTgeon*  in  actuftl  coniultation  from 
other  Btat«B,  and  petaona  temporftrilj  prac- 
tiaing  under  auperviaion  of  an  actual  medi- 
cal preceptor,  does  not  create  an  arbitrary, 
tin  reason  able,  or  unjust  discrimination  in 
▼iolation  of  U.  S.  Coast.  14th  Amend.,  since 
the  Tcsaoas  for  these  examptiouB  are  appar- 
ent and  are  entirely  of  a  public  character. 
Bcholle  T.  State  {Md.)  411 

18.  Eiempting  chimneys  of  buildings  used 
■zdusivelj  for  private  residences  from  a 
s^tute  declaring  the  emission  of  dense  or 
thick  black  or  gray  smcd:e  or  cinders  from 
amokestacks  or  chimneys  to  be  a  public  nui- 
sance, and  limiting  the  statute  to  any 
■rookestaok  or  chimney  used  in  connection 
with  any  stationary  engine,  steam  boiler,  or 
furnace,  does  not  make  the  statute  unconsti- 
tutional because  of  inequality  or  unjust  die- 
crimination  in  Tiolation  of  the  prorieion  as 
to  equal  protection  of  the  laws,  since  it  ii 
not  apparent  that  the  classiflcatlon  made  Li 
without  reasonable  basis.  Uoaee  t.  United 
States  (App.  D.  C.)  032 
Due  proeeaa  of  l«w. 

Penal  Ordinance  as  to  Bale  or  Gift  ot  Street- 
Railway  Transfer,  see  infra,  ZB. 

10.  An  ordinance  requiring  a  license  for 
tlie  doing  of  scavenger  work  in  the  city,  and 
providing  that  all  perHons  proposing  to  do 
such  work  must  submit  bids,  and  that  the 
board  of  health  shall  decide  who  are  compe- 
tent bidders,  and  fixing  the  times  at  which 
closets  shall  be  cleaned,  is  void  as  in  dero- 
gation  of  common  right,  where  no  necessity 
is  shown  therefor,  aiul  the  effect  would  be  to 
prohilut  property  owners  themselves  from 
removing  the  refuse  from  their  own  prem- 
ises.    State  V.  Hill   (N.  C.)  473 

EO.  The  individual  liberty  of  the  citizen 
is  not  invaded,  in  violation  of  his  constitu- 
tional rights,  by  a  statute  taxing  venders 
of  merchandise  according  to  the  amount  of 
their  annual  aales.  Knisely  v.  Cotterel 
(Pa.)  86 

21.  A  statute  authorizing  service  of  sum- 
mons on  corporations  which  n^lect  to  file 
lists  of  the  names  of  ofiicers  on  whom  proc- 
ess may  be  served,  by  leaving  copies  with 
the  register  of  deeds  where  the  corporation 
has  its  principal  oflice.  Is  invalid  as  not  pro- 
viding due  process  of  law.  Pinney  v.  Provi- 
dence Loan  t  I.  Co.  (Wis.]  S77 
Aa  to  property  r^lita  »Kd  bvslaeaa. 
Requiring  Bond  of  Merchants  Selling  Farm 

Produce,  as  Interference  with  Business, 
■ee  supra,  IB. 

22.  A  col  lateral -inheritance  tax  for  the 
use  of  the  state,  imposed  by  Iowa  Acts  26th 
60  L  R.  A. 


Gen.  Aasem.  chap.  28,  without  any  provision 
for  notice  to  the  heirs,  legatees,  or  devisees, 
is  unconstituiional  as  a  deprivation  of  prop- 
erty without  due  procesa  of  law.  Ferty  v. 
Campbell   (Iowa)  9! 

23.  Notice  by  registered  mail,  in  addition 
to  notice  by  publication,  of  proceedings  by 
the  state  board  of  control  created  by  Wya 
act  Dec.  22,  1890,  for  the  determination  of 
rights  in  the  waters  of  the  state,  to  each  per- 
son having  a  recorded  claim  to  waters  of  the 
streams  embraced  in  the  adjadication  pro- 
ceedings, is  sufficient  to  constitute  due  proc- 
ess of  Taw.  Farm  Investment  Co.  v.  Carpen- 
ter  (Wyo.)  747 

24.  A  statute  which  makes  It  unlawful  to 
make  options  for  the  sale  of  commodities  of 
those  kinds  which  have  been  the  subject  of 
gambling  operations  does  not  violate  the  con- 
stitutional provisions  against  deprivation  of 
property  without  due  process  of  law.  Booth 
V.  People  (lU.)  762 

20.  An  ordinance  making  it  ft  penal  of- 
fense tor  any  person,  except  a  duly  author- 
ised conductor  or  agent  of  a  street-railway 
company,  to  issue,  deliver,  give,  or  sell  any 
transfer,  transfer  check,  or  ticket  issued,  or 
purporting  to  be  issued,  by  such  company,  is 
not  unconstitutional  as  an  unlawful  depriva- 
tion of  property,  since  it  interferes  with  no 
rights  enjoyed  by  the  passenger  under  hii 
contract  with  the  railway  company,  as  the 
transfer  is  given  to  him  for  the  purpose  of 
enabling  him  to  continue  his  journey,  and 
is  not  transferable  or  assignable  to  another; 
nor  is  it  a  deprivation  of  the  personal  lib- 
erty guaranteed  by  U.  S.  Const.  14th  Amend. 
1  1,  and  Cal.  Const,  art.  1,  I  L  Ex  parte 
Lorienxen  (Cal.)  05 

26.  A  statute  which  makes  it  unlawful  t« 
build  structures  on  one's  own  land,  which  ftre 
prlmftrily  or  solely  intended  to  injure  or  an- 
noy an  adjoining  owner,  and  which  serve  no 
realty  useful  and  reasonable  purpose,  is  not 
unconstitutional,  although,  if  it  prohibited 
the  erection  of  useful  and  valuable  struc- 
tures, it  would  deprive  the  owner  of  prop- 
erty without  due  procesa  of  law  and  compen- 
sation. Earasek  t.  Peier  (Wash.)  34» 
Polloe  power. 

Requiring  Label  on  Baking  Powder,  Valid 
Exercise  of  Police  Power,  see  supra.   I 

27.  A  statute  imposing  burdensome  regu- 
lations and  license  fees  on  the  business  of 
temporary  or  transient  dealer*,  if  its  aim  is 
the  regulation  of  the  business,  and  not  the 
obtaining  of  revenue,  falls  within  the  police 
power  of  the  state,  and  is  therefore  not 
against  public  policy,  whether  it  is  expedient 
or  inexpedient,  politic  or  impolitic).  State 
V.  Foster  (R.  L)  Mt 

28.  A  statute  declaring  the  emission  of 
thick  or  dense  black  or  gray  amoke  from 
chimneys  a  nuisance  p0r  ««,  and  punishing 
the  act  OS  an  offense.  Is  within  the  police 
power,  and  therefore  does  not  deprive  per- 
sons of  property  without  due  process  of  law. 
UosBB  V.  United  States  (App.  D.  G.)        63i 
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St&te  police  power  under  14th  Amend- 
ment. 762 

Classiflcatiou  of  persons;  when  conatltu- 
tionaJ.  ST 

Class  legislation  in  respect  to  licenBGH. 

340 

Pow«r  of  legislature  to  regulate  rates  and 
prfosB.  224 

Equal  protection  of  laws  as  to  practice  of 
law.  520 

Privileges  of  citizens;  impairment  of  nat- 
ural righte;  class  legislation.  686 

Equal  right!  of  citizeos;  power  of  Con- 
greas  as  to.  633 

Due  process  of  law.  723 

Meaning  of  "due  process."  384 

What  service  of  prooess  is  auffldent  to 
eonstitut«  due  process  of  law: — (L)  Ai 
basis  of  judgment  in  pertonam:  (a) 
against  aonreaidents;  (b)  against  resi- 
dents; (c)  against  corporations:  (1)  do- 
mestic;  (2)  foreign;  (d)  joint  debtors; 
(II.)  aa  basis  of  judgment  in  rem.  677 

COMTEMPT. 

1.  Anj  form  of  coercion  intended  to  affect 
the  jud^ent  of  Uie  court  in  a  pending  case 
is  unlawful,  alUiough  judicial  decisions, 
when  mades  may  be  freely  commented  upon 
and  criticised.     Bta.te  t.  Bee  Pah.  Co.  (Neb.) 

les 

E.  A  newspaper  eorporatjon  is  guiltj  of 
contempt  in  chargicg  the  judges  in  a  pend- 
ing case  with  dishonorable  conduct,  and 
threatening  them  with  public  odium  and 
reprobation  In  case  a  decision  is  rendered  in 
ft  particular  way.  Id. 

3.  The  power  to  punish  for  contempt  be- 
ing inhei'ent  in  a  court  created  by  the  Con- 
stitution and  endowed  with  all  the  rights 
and  powers  possessed  by  courts  of  record 
prior  to  that  time,  the  legislature  cannot, 
without  repress  constitutional  authority,  by 
defining  what  are  contempts,  limit  the  courts 
to  treating  as  contempts  such  acts  only  aa 
are  embraced  In  the  legislative  definition. 
Bradley  v.  SUte  ex  rel.  Hill  (Oa.)  601 

4.  No  authority  to  deSne  contempts,  and 
to  take  from  the  courts  jurisdictisn  to  pun- 
i*  a  


Coust  art.  1,  !  1,  1  20,  providing  that  the 
power  of  tba  courts  to  punish  for  contentpts 
shall  be  limited  by  legislative  acts,  since 
this  empowers  the  legislature  only  to  fix  the 
limit  of  ths  punishment  which  may  be  in- 
flicted. Id. 


6.  The 


law  power  of  the  courts  to 


punish  for  constructive  contempt  ia  recot;- 
nized  and  confirmed  by  Neb.  Code  Civ.  Proc. 
S  009,  providing  that  any  wilful  attempt  to 
obstruct  the  proceedings  or  hinder  the  due 
administration  of  jusUce  in  any  pending  suit 
shall  constitute  a  contempt,  and  be  punish- 
able as  such.  State  v.  Bee  Pub.  Co.  (Neb.) 
105 

6.  That  an    act   is    indictahle   under  the 

penal  law  of  the  state  does  not  deprive  the 

courts  of  power  to  punish  it  as  a  contempt. 

Bradley  v.  SUte  ex.  rel.  Hilt  (Qa.)  fiOI 

Notes  aud  Bsiets. 

Contempt;  constructive;  publications 
pending  case.  lOK 

Power  of  court  as  to  punishment  for.    601 


II. 


.  1.  B 


Employee  as  Passenger,  see  Cabrier8,  6. 

Division  of  Hecovery  in  Divorce  Case, 
see  ATToiWEYa,  3. 

Use  of,  in  Advertising  by  One  Contract- 
ing to  Make  and  Print  From,  tee 
E»OBAVBne. 

Of  Municipality  to  Maintain  Bridge 
Erected  by  Kailroad,  Ultra  Viren, 
see  Highways,  9. 

With  Municipal  Corporations,  see  Mu- 

ICICIFAI.    COBPORATIOnB. 

Specific  Performance  of,  see  Spscino 

pERFOBUAriOE. 

Teacher's  Salarr  under.  While  School 
Closed  for  Smallpox,  see  Schools, 
S-T. 

1.  A  telegram  may  constitute  a  sufficient 
note  or  memorandum  of  a  contract  to  satisfy 
the  statute  of  frauds,  if,  when  read  in  the 
light  of  all  the  surrounding  circumstances,  it 
plainly  shows  what  the  subject  of  the  con- 
tract IS,  the  parties  thereto,  and  the  terms 
upon  which  it  is  made.  Brewer  t.  Horst- 
lochmund  Co.   (Cal.)  240 

2.  A  tel^ram  by  an  agent  to  his  princi- 
pal, announcing  a  purchase  of  bops,  and  ask- 
ing a  confirmation  thereof,  should  be  read  in 
connection  with  the  answer  thereto,  in  deter- 
mining whether  the  telegrams  constitute  a 
sufficient  memorandum  of  the  contract  of 
purchase  to  satisfy  the  statute  of  frauds.  Id. 

3.  In  construing  a  contract,  each  of  its 
provisions  must  be  considered  in  connection 
with  the  others,  and,  if  possible,  effect  must 
be  given  to  alL     McKay  v.  Bamett   (Utah) 

371 

4.  A  contract  to  create  a  monopoly  in  any 
commodity  of  common  utility  or  of  common 
consumption  or  use  among  the  people,  or 
even  of  considerable  utility  or  consumption, 
is  against  public  policy,  whether  such  com- 
modity be  one  of  the  common  necessaries  at 


CONVBRBIOM  ;  CORFOBATIOIIB. 


life  or  not.  Tuaoloow  tee  Hfg.  Co.  r.  Wil- 
liam!   (Aift.)  176 

5.  A  contract  hy  the  owner  of  an  loe  ma- 
chine to  discontinue  tlie  manufacture  of  ice 
in  a  certain  town  for  the  term  of  five  jjrears, 
when  made  without  mj  sale  of  his  basiness, 
and  in  consideration  of  payments  by  the 
owner  of  the  only  other  ice  plant  in  the 
place,  in  which  there  is  a  demand  for  ice 
sufficient  to  consume  and  render  marketable 
the  output  of  both  factoriea,  is  void  a^ 
against  public  policy  because  of  the  re- 
straint upon  trade  and  the  creation  of  a 
monopoly  in  the  supplying  of  ice  within 
that  town.  Id. 

S.  A  bald  covenant  in  restraint  of  trade, 
for  which  there  ia  no  other  consideration 
than  the  payment  of  money  for  the  obliga- 
tion itaelf,  without  any  purchase  of  the 
buainesB,  practice,  trade,  or  plant  of  the 
covenantor,  is  void.  Id. 

'7.  A  contract  of  anbaeription  to  a  book 
entitled  "Men  of  Progreas  of  the  State  of 
Maine,"  whereby  a  person  agrees  to  furnish 
his  portrait  and  a  sketch  of  his  life  for  pub- 
lication therein,  and  to  receive  and  pay  for 
a  copy  of  the  book  when  issued,  cannot  be 
enforced  where  the  agent  who  solicits  the 
subscription  falsely  represents  that  only 
three  other  persons  in  the  town  in  which 
defendant  lives  will  be  asked  to  become  sub- 
scribers, and  that  portraits  and  sketchea  of 
only  300  persons  in  all  will  be  published, 
since  these  representations  relate  to  the 
character  and  contents  of  the  book,  and  are 
material  to  a  work  of  this  particular  char- 
acter.    Oreenleaf  v.  Gerald   (Me.)  S4S 

8.  A  firm  that  has  engaged  a  clerk  for  a 
year  is  not  absolved  from  ita  contract  and 
obligation  to  retain  his  services  at  the 
agreed  salary  throughout  the  year,  by  the 
fact  that  its  business  house  and  stock  of 
goods  are  destroyed  by  fire,  and  by  the  Qrm's 
dissolution  and  retirement  from  business, 
where  the  contract    does    not    reserve   the 

Siwer  to  discharge  him   for   such   reasons. 
adden  v.  Jacobs   (La.)  827 

9.  Real-estat«  agenta  doing  buriness  with- 
out a  license.  In  violation  of  an  ordinance, 
cannot  recover  commissions  on  a  sale  of 
land  negotiated  by  them,  notwithstanding  a 
lubsequent  repeal  of  the  ordinance,  without 
a  saving  clause,  pMidiug  the  suit.  Denning 
v.  Yount    (Kan.)  103 

10.  One  who  claims  the  right  to  enforce 
specific  ^rfonnance  of  a  contract  of  sale  by 
a  committee  representing  a  pool  of  stodt 
under  an  agreement,  known  to  him,  by  the 
terms  of  which  no  member  should  sell  or 
transfer  hie  interest  without  the  consent  of 
the  holders  of  three  fourths  of  the  stock, 
cannot  plead  the  invalidity  of  the  pooling 
agreement  against  the  contention  of  the 
committee  that  the  contract  had  not  been 
ratified  by  three  fourths  of  the  stockholders, 
since  the  two  contracts  are  so  connected 
that  the  later  must  be  deemed  to  have  been 
made  subject  to  the  provisions  of  the  earlier, 
and  thej  must  stand  or  fall  together.  Kyan 
V.  McLane  (Md.)  501 
60  L.  R.  A. 


11.  An  ordinanea  granting  to  an  eledrie- 
tight  company  the  exclusive  privilege  of  sup- 
plying a  city  and  its  inhabitants  with  light 
IB  not  a  contract  witbin  the  protection  of 
U.  B.  Const  art.  1,  S  10,  providing  that  no 
state  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,  where  the  city  lias  no 
power  to  grant  an  exclusive  franchise,  either 
under  its  charter  or  the  general  law  govern- 
ing municipalities.  Clarksburg  Electric 
Light  Co.  V.  Clarksburg  (W.  Va.)  142 

Notes  ajid  Beiets. 
See  also  SPECiFia  PEaFoaiujioc. 

Contracts;  entirety  of;  public  poIi<y  •■ 
to.  540 

Telegrams  as  writings  to  make  a  contract 
within  the  statute  of  frauds: — (I.)  Gener- 
ally; (II.)  parol  evidence  to  explain;  (111.) 
contract  cases  not  referring  to  the  statute 
of  frauds;  (ly.)  is  the  message  delivered 
to  the  telegraph  company  a  contractT  (T.) 
which  is  the  original — the  message  delivered 
to,  or  by,  the  tel^raph  company  T  (VL) 
summary.  £40 

Bestriding  business;  restraining  eompe- 
tition;  reasonableness  of  restraiat.  17S 

Use  of  negatives  or  engraved  plates  with- 
out the  consent  of  the  party  who  has  paid 
for  the  same.  397 

Contraete;   impairing  obligatioiu  of.   7flS 

Privilege  of  using  streets  as  a  contract 
within  the  constitutional  provision  against 
impairing  the  obligation  of  contracts:  — 
Use  of  streets  for  railroad  or  street  railway 
tracks;  water  pipes  and  mains;  gas  pipes; 
telegraph  and  telephone  lines;  dectric  poles 
and  wires;  subway;  other  uses;  necessity 
that  privilege  be  accepted  and  acted  upon; 
the  doctrine  questioned ;  when  privili^  in- 
valid in  whole  or  in  part ;  capacity  in  whieli 
municipality  acts  in  granting,  revoking,  er 
impairing  the  privil^e.  14£ 

Of  subscription;  mutuality  of  promiee. 

HI 

CONVI3lSIOir. 

Of  Fund  by  Servant  Disbursing  it  un- 
der Master's  Orders,  see  Mabtsx 
asD  Bebtant,  G. 

OOBPORATZOJfS. 

Service  on,  in  Absence  of  Designation, 
see  Coirsrrmno.fAi.  Law,  21. 

Specific  Performance  of  Sale  of  Stock, 
see  CoNTRAcra,  10. 

Ultra  TirM  Act  Not  Validated  by  Es- 
toppel, see  EsTOPFsx. 

Statements  by  Agent  as  to  Moacorpo- 
rate  Character  of  Dealinir,  see  Evi- 
DSNOT,  21. 

Use  by,  of  Street  for  Private  Nuisance, 
see  HioHWATB,  B,  6. 

Appointment  of  Boards  of  Medical  Ex- 
aminers by  Medical  Societies,  sec 
Medicat.  BOABDa. 

Enforcement  of  Contract  for  Stock,  ttt 
Spboiito  Pertobmakok,  S-4. 

Character    of    Dealings    with,  Questinn 
for  Jury,  see  TSai^  5. 
1.  Corporations    are    included  within  thf 


Costs — Codkti  bi 


vords  "an;  person,"  in  Sand.  A  B.  (Wia.) 
Ann.  Stat.  chap.  30ti,  9  1702d,  providing 
that  anj  perfwn  who  shall  make  a  voluntary 
kaslemnent  for  the  benelit  of  creditors  may 
be  discharged  from  hia  debts  upon  compli- 
ance with  the  proviBione  of  the  act.  Seg- 
nitz  T.  Garden  City  Banking  t  T.  Co.(WiB.) 
327 

2.  Incorporation  cannot  be  effected  by  Sl- 
ing tbe  original  articles  signed  by  the  ioeor- 
porators,  but  not  acknowledged,  where  the 
statute  requires  the  filing  of  a  copy  of  the 
original,  verifled  as  a  true  copy  by  two  of 
the  signer*.    Slocnm  t.  Head  (Wis.)       324 

3.  A  corporation  or  company  which  the 
state  has  the  legal  right  to  call  upon  for  in- 
formation as  to  its  buainesH  cannot  be  per- 
mitted to  determine  for  itself  whether  it 
will  answer  or  not,  on  the  ground  that  it 


a  do  a 


candidly  so  far  as  reasonably  poaaible,  and 
state  facts  which  it  claims  should  eicuae  it 
for  not  answering  more  fully.  State  er  rel. 
Railroad  ft  W.  Com.  v.  United  States  Exp. 
Co.  (Minn.)  ■     607 

4.  Personi  who  in  good  faith  file  the  orig- 
inal articles  to  effect  incorporation,  instead 
of  an  authenticated  copy  aa  required  by  stat- 
ute, and  organize  aa  such,  may  have  the 
rights  of  a  corporation  as  to  all  persona 
with  whom  their  dealings  are  mutually  un- 
derstood to  be  in  that  capacity.  Slocum  v. 
Head  (Wis.)  324 

E.  That  a  corporation  had  no  ctiarter  ex- 
istence on  the  day  of  the  grant  to  it  of  a 
franchise  to  light  the  atreeta  of  a  city  does 
□ot  render  the  franchise  inoperative,  where 
it  afterwards  obtained  a  charter  and  accept- 
ed the  grant.  Clarksburg  Electric  Light  Co. 
V.  Clarkaburg  (W.  Va.)  142 

6.  The  execution  by  a  corporation  of  an 
appeal  bond  aa  surety  for  another  party,  if 
outside  the  scope  of  its  business,  is  ultra 
vires  and  void.  Beat  Brewing  Co.  v.  Klas- 
aen   (111.)  705 

7.  A  brewing  company  becoming  surety  on 
an  appeal  bond  for  the  benefit  of  one  of  ita 
customers,  in  an  action  against  him  for  the 
premises  occupied  by  him,  although  it  may 
obtain  some  incidental  advantage  to  ita  husi- 
nea«  Vj  such  appeal,  is  not  acting  in  the 
ozereise  ol  its  express  or  implied  powers, ' 
and  is  therefore  not  bound  by  such  action. 

Id. 

8.  A  pnrcbase  of  the  property  of  a  corpo- 
ration, in  good  faith,  by  directors  who  have 
interests  to  protect,  at  a  public  sale  liy  an 
assignee  or  receiver  of  the  property,  mode 
by  order  of  the  court  and  Bubject  to  its 
approval,  is  not  invalid  on  account  of  their 
fiduciary  capacity,  but  the  transaction  will 
be  jealously  scrutiniied.  Janney  v.  Mnne- 
apolis  Industrial  Exposition    (Minn.)      273 

9.  The  fact  that  creditora  of  a  corporation 
are  also  directors  of  tho  company  does  not 
preclude  them  from  enforcing  the  coartitu- 
tional  liability  of  the  stockholders  for  the 

C.yment  of  their  debts,  although  they  will 
held  to  strict  proof  ot  the  debts  and  of 
their  own  good  faith  in  the  premises.  Id. 
SO  I..  R.  A. 


iiOl 

Requisites  of  incorporation;  de  facia  cor- 
porations. 325 
Joint-stock  associations  as.  GUT 
Limitation  of  powers  of ;  ultra  vitea  acts. 
705 
Right  of  directors  who  are  alto  creditors 
of  a  corporation  to  enforce  for  their  benefit 
tho  liabUity  of  stockholders  to  creditors. 

■.•73 
Due  process  in  service  of  process  on.    577 


COtTHTEBFEIT. 

Of  lAbels  and  Trademarki,  Not  For- 
gery, see  FoBQEsi,  NOTBS  Ann 
BniEfa. 

COmTTIES. 

1,  A  county  as  a  municipal  corporation 
has  no  such  intereat  in  or  rigiit  of  possession 
to  the  reports  of  the  aupreme  court  distrib- 
uted to  county  judges  in  accordance  with 
Neb.  Comp.  Stat.  1899,  chap.  19,  t  20,  as  will 
authorize  it  to  maintain  replevin  proceed- 
ings against  a  former  county  judge  who, 
after  the  expiration  of  big  term  of  ofilce,  re- 
tains possession  ot  such  reports  received  by 
him  in  hia  official  capacity  while  in  office; 
but  the  right  to  the  posseasion  of  such  t)ooki 
is  in  the  county  judge  as  between  himaelf 
and  all  others  except,  possibly,  the  stat*. 
Clifford  T.  Hall  County  (Neb.)  738 

8.  A  county  is  not  liable  for  the  pollution 
of  a  stream  and  the  surrounding  atmoaphers 
by  sewage  from  its  penitentiary  and  alma- 
house,  conducted  to  reservoirs  on  a  nearby 
farm  owned  by  it,  and  then  spread  upon  the 
land,  ainee  it  acts  in  the  matter  in  its  gov- 
ernmental capadty,  although  an  injunctiim 
to  abate  the  nuisance  may  be  granted 
against  the  ofCuers  in  charge  of  the  build- 
inga.  Lefroia  y.  Monroe  County  (N.  Y.) 
SOS 

3.  Providing  an  adequate  supply  of  wa- 
ter for  municipal  and  domestic  purposes  in 
one  of  the  communities  of  a  county  is  a  mat- 
ter pertaining  to  the  interests  of  the  county, 
and  ia  a  legitimate  county  purpose,  within 
the  meaning  of  N.  M.  Comp.  Lawa  lse7,  S 
604,  1  5,  empowering  county  commisaioneri 
to  have  the  management  of  the  interests  of 
the  county,  and  J  061,  H  4,  gi^ng  a  county 
power  "to  make  all  contracts  and  do  all 
other  acts  in  reference  to  the  property  and 
concerns  neeesaary  to  the  exercise  of  its  cor- 
porate or  administrative  powers."  Agua 
Pura  Co.  V.  Ids  Vegas  (N  M.)  224 


CooBTS— Dbath. 


*  NcvKS  AND  Briefs. 

CountiM;  liability  for  tort*  of  officers. 

20a 
COURTS. 

SUtute  OrerTiding  Ruleg  u  to  Adinii- 

»ion,  Me  ATTOBnEis,  1. 
OraJit  of  Judicial   Power  to   Bo&rd  of 
Water  Control,  see  Cohstitdtiosal 
Law,  5. 
UmitAUoD  of  Punishment  of  Contempt, 
flee  ConTKUPT,  3,  4. 

1.  The  decision  of  a  dispute  u  to  which 
of  two  perBOUs  is  the  resular  part;  nominee 
for  Congress,  when  made  by  the  governing 
authoritjr  of  the  party  within  the  stat£,  such 
as  a  state  centriU  committee,  under  author- 
ity conferred  upon  it  by  the  ttate  eonven- 
tion,  ii  conclusive  upon  the  courts.  Uoodv 
T.  Trimble  (Ky.)  810 

2.  It  is  for  the  legislature,  and  not  for  the 
oourt,  to  determine  whether  a  Katute  is  ex- 
pedient or  inexpedient,  politic  or  impolitic. 
Btate  T.  Foster  (R.  I.)  330 

3.  A  reasonable  doubt  as  to  the  conttitu- 
tJonality  of  a  statute  must  be  resolved  by 
the  court  in  favor  of  ita  validity.  Id. 

4.  A  decision  by  a  state  court  as  to  the 
construction  of  an  act  of  Congress  gorarn- 
ing  mining  claims  should  not  be  followed  If 
It  is  wrong,  under  the  dootrine  of  »tar-a  ds- 
ciaia,  or  on  the  ground  that  it  haa  become  a 
settled  rule  of  property,  when  the  construc- 
tion of  t2ie  statute  hai  not  been  settled  by 
the  Supreme  Court  of  the  United  States. 
Calhoun  Oold  Min.  Co.  v.  Ajax  Gold  Min.  Co. 
(Colo.)  SOD 

NoTss  AND  Bsisrs. 
Courts;  doctrine  of  ttare  deoUit.  TOS 

Power  <rf  legislaturis  to  interfere  wit^-  T4D 
Power  of,  aa  to  admiasion  of  attorneys. 

020 
Interference  with  disoretion  of  board.  384 


GBIMINAL  ZAW. 

Sale  Without  Licenae,  under  Mistake  aa 

to  Law,  see  Mistake. 
See  also  Indicttkent. 

1.  A  sheriff  may  lawfully  take  the  photo- 
graph and  measurements,  weight,  name,  les- 
Idraiee,  place  of  birth,  occupation,  and  per- 
sonal ebaracteristicB  of  an  accused  person 
committed  to  bis  custody  for  eafs  keeping, 
if  in  his  discretJon  it  is  necessary  to  prevent 
his  eecape,  or  to  facilitate  his  recapture  in 
case  be  should  do  so.  State  ex  rel.  Bruns  v. 
Clausmeieir  (Ind.)  73 

2.  Imposing  a  flue  of  from  91O0  to  $260, 
and  imprisonment  from  ten  to  thirty  days, 
for  violating  a  statute  regulating  temporary 
or  transient  dealers,  does  not  constitute  an 
excesaive  fine  or  cruel  punishment  in  viola- 
tion of  R.  I.  Const,  art  I,  i  B.  Btate  v.  Foi- 
ter  (R.  I.]    '  339 

S.  A  fine  of  SSO  for  violating  an  ordinance 
prohibiting  gaming  doea  not  constitute  an 
error  of  law  on  the  ground  that  it  is  exces- 
sive and  unjust,  where  it  is  within  the  lim- 
60  h.  R.  A. 


Notes  abd  Bkiefs. 
Criminal  law;    necessity  of    criminal 
tent  ] 

Right  to  pbotograpb  priMiier. 


CVSTOK. 

Parol  Evidence  as  to  War^iouBing  Con- 
tract, under  Custom  to  Give  Iioad 
Check*  until  Delivery  Complete,  eee 


1.  Nine  thousand  dollars  ia  not  excessive, 
aa  matter  of  law,  to  be  allowed  for  the  negli- 
gent killing  of  a  man  thirty-two  years  old, 
of  good  habits  and  business  ability.  Louis- 
ville &  N.  R.  Co.  V,  Weaver  (Ky.)  $81 

£.  The  meuure  of  a  carrier's  liability  tor 


per  had  contracted  to  deliver  them  o 

ifled  date  or  forfeit  a  certain  sum  for  ea«b 

day's  delay  is  tlie  loss  sustained  by  the  ship- 

{er  under  the  penalty  clause  of  its  contract. 
Ilinois  C.  U.  Co.  v.  Southern  Seating  &  C. 
Co.  (Tenn.)  729 

3.  Damages  In  an  acUon  for  breach  of 
promise  of  marriage  cannot  be  enhanced  by 
the  loss  of  the  plaintiff's  opportJunity  to 
marry  another  loan  to  whom  she  was  pre- 
viously engaged,  merely  because  ahe  brcAe 
her  engagement  with  him  at  the  stdicitation 
of  the  defendant,  since  she  cannot  take  ad- 
vantage of  her  own  perfidy.  Hahn  v.  Bet- 
tjngen   (Minn.)  609 

4.  Double  the  value  of  the  property  aold 
may  be  recovered  as  damages  a^inst  a  jus- 
tice and  the  auTeties  on  his  official  bond,  un- 
der W.  Va.  Code,  chap.  41,  I  25,  where  a 
specially  deputed  constable  levies  upon  and 
aells  exempt  property  under  an  attachment 
issued  by  the  justice.  State  Use  of  Burt  v. 
Allen  (W.  Va.)  K64 

Notes  asd  Bbixtb. 

Damages  for  failure  to  transport  goods: 
breach  of  carrier's  duty.  T29 

Resulting  from  plaintiff's  own  wrong  and 
falsehood.  66S 

For  breach  of  warranty.  7T> 

DEATH. 

A  right  of  action  for  the  death  of  a  hus- 
band or  father,  given  to  wife  or  children  bv 
Oa.  Civ.  Code,  t  382S,  is  barred  by  hi*  vol- 
untary aettlement,  during  his  lifetime,  with 


Dbbtob  ahd  Obeditob — Dowir. 


the  WTongdoca'  for  the  injury  whioh  After- 
ward results  in  Mb  death.  Southern  Bell 
Teleph.  dc  Tel.  Co.  t.  Cassin  (Qa.)  i»i 

Nona  uiD  Bbikfs. 


694 
DEBTOR    AHD     OBEDITOR. 

Agreement  to  Abate  Portion  of  Debt, 
■ea  AccoBD  a.nd  SAnBgAvnoa,  i. 

Concealment  ol  Value  of  Collatenl  on 
AbAtement  of  Debt,  see  Fbath)  ahd 
Fkausqlutc  Cohvkiamobb, 

Parol  Eridenoe  m  to  Consideration,  see 

EnOEnoi;,  12. 
Conditional  Fee,  hy  Condition  as  to 
Building,  see  Reu.  Pkopebtt,  1. 
A  merely  personal  right,  and  not  an  ease- 
meat  appurtenant,  was  created  by  au  ex- 
Eraaa  condition  in  a  deed  that  the  grantee, 
ia  heirs  and  asaigna,  should  uerer  erect  a 
building  nearer  the  street  than  the  one  then 
st«nding,  where  the  grantor,  who  then  oc- 
cupied adjoining  premises  aa  a  homestead, 
waa  an  invalid,  wbo  usually  sat  at  a  win- 
dow from  which  he  had  a  good  view  of  the 
street,  and  he  had  declared  during  the  neeo- 
tiatious  that  he  did  not  wish  his  view  of  the 
street  from  that  window  cut  off,  and  should 
have  a  clause  in  the  deed  to  prevent  it. 
Clapp  V.  Wilder   (Mass.)  120 

Notes  ajsd  Bezetb. 


DEFINITIONS. 

"Place"  or  "House,"  within  Ordinance 

Prohibiting  Gaming,  aee  GAiiUits. 

"Structure"   MaliciouBty    Erected,   m 

F&aoEB,  3. 

See  also  IirnEBAJtr  Vehdebb. 

"Orosa  immorality"  is  wilful,  flagrant,  o 

shameless  immorality.    Moore  t.  Strickling 

(W.  Va.)  STU 

Notes  Aim  Bbietb. 

Hedldne.  383 

DEI.EOATION     OF     POW£IL 

Not    Prevent    Legislature    from  Estab- 
lishing  Street   Oradaa,    see   lilaB- 

See  also  ConsTrrurioRAL  Law. 


DEPOBmONS. 

The  fact  that  a  deposition  of  a  witness 
was  taken  in  the  third  person  and  as  a  re- 
cital by  the  notary  of  what  was  said  is  a 
mere  irregularity,  waived  by  failure  to  move 
to  suppress  the  deposition  within  the  time 
limited  by  Minn.  Qen.  SUt.  1894,  i  5691. 
Hahn  V.  Bettingen  (Minn.)  669 

DESCENT  AND  DISTRIBimON. 

1.  Upon  the  law  of  the  domicil  of  a  minor 
SOL.R.  A. 


2.  A  specifle  legacy  set  apart  from  an  es- 
tate for  a  minor  legatee,  to  be  given  her  at 
a  time  in  the  future,  is  vested,  and  the  fund 
designated    therein    should    be    segregated 


DETECTIVES. 

Privileged  Communication  to,  see  Evi- 
DZKo^  18;  Libel  aitd  5i.aitdeb,  4. 


Use  of,  see  Ehokavebs, 


Enforcement  by,  as  Creditors,  of  Stock- 
holders' Liability,  see  Cobpoka- 
Tiona,  9. 


DISTBICT  OF  COI.irMBIA. 

The  power  of  Congress  to  enact  regula- 
tions Meeting  the  public  peaoe,  morals, 
safety,  health,  and  comfort  within  the  Dis- 
trict of  Columbia  is  the  same  as  that  ot  th* 
several  state  le^slatures  within  their  re- 
spective territorial  limits.  Moses  v.  Unit- 
ed States  (App.  D.  C.)  S32 
Notes  and  Bbieib. 


DIVOBCE. 

As  Affecting  Wife's  Right  to  life  In- 
surance, see  InsuSance,  16. 


Domcni^ 

ot   Minor   Child,  Kights  of  Hdrs,  see 

DEBOEnT    AND    DiBTBIBDTION,    1. 

When  a  divorce  has  been  granted  to  the 
wife,  and  unrestricted  custody  of  the  minor 
child  of  the  marriage  given  her  in  the  de- 
her  own  domicU  establishes  that  of  the 
child.    Fox  V.  Hides  (Minn.)  663 

Notes  ahd  Bbietb. 


DOWEXt. 

1.  The  release  by  a  married  woman  of  all 
rights  in  the  property  of  her  husband,  in 
consideration  of  the  payment  to  her  of  (400, 
upon  the  making  of  a  deed  of  separation  be- 
tween them,  which  had  none  of  the  elements 
of  a  jointure,  is  utterly  void,  and  does  not 
estop  her,  upon  hia  death,  from  claiming 
dower,  since  her  inchoate  right  of  dower  is 

'   a  part  of  her  statutory  separate  eatata. 


Due  Paocua  or  Law— EiiftKAVUUk 


within  the  meemiDg  of  the  mftTried  woman's 
act  giving  h«T  power  to  contract  with  ref- 
•renee  to  her  separkte  eatAte.  Land  v. 
Shipp  (Va.)  500 

S.  A  deed  of  teparatioD  which  attempts 
to  diesolTe  the  marital  relations  of  husband 
and  wife,  releaae  har  dower  right  directly 
to  him,  and  place  upon  her  the  lupport  of 
herself  and  child,  contain!  no  element  ol 
jointure  which  will  put  the  wife  to  an  eleo- , 
tion,  after  her  huiband's  death,  whether  she , 
will  claim  dower  in  bis  lands  or  retain  the 
consideration  for  the  separation  agreement, 
which  in  her  situation  is  readily  conaumed 
in  aupporting  herself  and  child. 

3.  Payment  of  a  mortgage  in  which  a  wife 
joined,  out  of  the  proceeds  of  a  sale  of  the 
property  under  a  subsequent  mortgage  upon 
the  property  executed  by  the  husband  alone 
after  their  separation,  will  not  restore  her 
right  of  dower  to  the  whole  land,  but  the 
claim  will  be  valid  only  againat  the  equity 
of  redemption,  as  it  was  before  the  payment. 

Id. 

4.  A  wife's  right  of  dower  in  the  equity  of 
redemption  in  lands  of  her  husband  under  a 
deed  (rf  trust  ia  which  she  joined  is  not  af- 
fected by  their  sale  under  a  subsequent  deed 
of  trust  in  which  she  did  not  join,  executed 
after  the  making  of  a  void  separation  agree- 

t  by  which  she  attempted  to  release  her 


Grant  Interfering  with  Void  ] 

Franchise,  see  Injunction,  S. 
Power  to  Grant  Exclusive  Privilege,  sm 

MCHICIFAI.  COSPOBATIOHB,   11. 


Id. 


5.  A  return  of  a  sum  of  money  paid 
wife  in  consideration  of  a  deed  of  separation 
between  herself  and  her  husband,  in  which 
she  attempted  to  release  all  her  rights  ii 
property,  is  not  a  necessary  prerequisite  to 
the  maintenance  of  an  action  to  enforce  her 
right  of  dower  in  her  husband's  lands  after 
his  death,  since  such  release  was  absolutely 
void,  and  can  in  no  way  affect  her  dower 
right.  Id. 

N0H9   AND    BUETB. 


Notes  ano  Banra. 
Duress ;   in  payment  of  taxes. 


Provision  of  Deed  Reatrieting  Building 
Nearer  Street,  see  DxKDa. 

Restoration  of  Stairway,  see  Injuno- 
TION,  2. 

Of  Public  in  Artifldal  Condition  of  Nrnv- 

igabls  Lake,  see  Watbbs,  7. 
Of  Appropriator  in  Gross,  see  Waiku, 


ELECTBIO  UOHTB. 

Impairment  of  Contract  for  Exclusive 
Privilege,  see  Contsacttb,  U. 
SO  U  R,  A. 


On  Foreclosure  Sale  of  Lsoid,  mc  Mota- 

A  chattel  mortgage  on  crops  growing  open 
mortgaged  land  is  not  a  constructive  sevet- 
ance  of  them,  which  will  prevent  their  pass- 
ing to  a  purchaser  of  the  land  on  foreclosure 
sale  made  while  the  crops  are  still  atanding. 
Jones  V.  Adams  (Or.)  18S 


EHIORANT  AQEHTB. 

Tax  on,  see  Comuercb,  G.  . 
Constitutionality  of  Tax  on,  see  Conbii- 
Law,  8. 


EMINEHT  DOBCAHT. 

Review  of  Judgment,  see  Oertiorakl 
Telephone  Poles  and  Wire*  aa  Addition- 
al Burden,  see  Highwais,  4. 
1.  The  owner  of  property  abutting  on  s 
cit;  street  near  a  street-railway  turntable 
cannot  recover  damages  under  Ky.  Const  f 
242,  authorizing  compensation  for  properly 
"injured,"  by  reason  of  the  location  and  op- 
eration of  the  street-railway  turntable  and 
the  noises,  smells,  and  disturbances  that  are 
reasonably  incidental  to  the  operation  of  a 
street  railway  in  a  city  and  borne  by  the 
public  generally,  but  may  recover  for  any 
substantial  injury  caused  by  such  noiaes, 
smells,  and  disturbances  so  far  as  they  art 
not  fairly  incidental  to  the  usual  operaticn 
of  such  a  street  railway  and  borne  by  the 
property  owners  generally  along  the  line- 
Louisville  R.  Co.  V.  Foster  (Ky.)  Bl! 
S,  An  abutting  property  owner  is  not  en- 
Utled  to  damages  for  the  elevation  of  a 
street  to  correspond  with  the  original  eatab- 
lishment  of  the  grade,  although  the  effect  it 
to  destroy  aeoeas  to  the  street  from  hia  prop- 
erty.   Brand   v.  Multnomah  Count;    (Or.'i 


__„ .  t  its  surface,  so  as  to  constitute 

a  taking  of  private  property  for  which  com- 
pensation must  be  made.  Id. 
Kcrm  ASD  Briefs. 

Eminent  domaini  polo  aa  additional  bur- 
den on  highway.  £ffi> 

Burden  of  structnre  on  street;  legislative 
change  of  grade.  >89 

Taking  or  injuring  of  property.  813 

EKGRAVERS. 

engraver  who  takes  separata  contracts 
to  make  dies  from  photographs,  and  to  print 
pamphlets  containing  cnts  from  them,  has 


Ego/ 


,  Pbotbctiom  or  thk  Laws— Etidxr<». 


ott  right  to  nM  them  in  punphlete  for  adver- 
tiaing  hit  own  businesi;  and  in  caae  he  does 
•o,  and  the  pamphlet*  are  delivered  to  hii 
•mployer  by  mistake,  he  can  compel  neither 
tlieir  return  nor  payment  lor  them.  Lev- 
JMU  T.  elements  (Uaa«.)  tS7 

Notes  abd  BROcra. 
EngntTinga;  ri^t  to  use  eagravad  plates 
without  the  content  of  tJM  part/  who  has 
paid  for  maldng  them.  897 

EQUAI.      PROTECTION       OF      THB 
I^WS. 

See  CoxsTiTunoNAi.  Law. 


EQUITY. 

Am  to  Specific  Performance,  see  Brxooic 

PESfOBUAMCS. 

1.  Hie  right  to  bav*  an  impector  at  the 
poll*,  who  ia  appointed  by  the  execuUTe  com- 
mittee of  a  political  party,  i*  a  political 
right  which  cannot  be  enforced  in  a  court  of 
equity.     Weaver  v.   Toney   (Ky.)  106 

2.  Refusal  to  transfer  an  action  npon  an 
insurance  policy  to  equity  becauie  of  a  de- 
mand in  the  answer  for  cancelation  in  the 
polii^y  is  not  error  where  tiie  answer  raises 
the  issue  of  fraud,  which  is  properly  triable 
at  law.  Welch  T.  Union  C.  L.  Ina.  Co. 
(Iowa)  77* 


ESTOPPEI. 

Of  Insurer  as  to  Fraud,  by  Medical  Ex- 
aminer's   Certificate,    see    Ihsub- 
AMca,  10. 
Of  Locator  of  Mining  Claim  to  A**ert 
it*  Invalidity,  *ee  Mines,  12. 
1.  An  act  not  originally  within  the  express 
or  necessarily  implied  powers  of  a  corpora- 
tion cannot  sabsequently  be  made  valid  by 
•stoppel.    Best    Brewing    Co.    r.    Klasscn 
(JU.)  769 


maintain  for  all  time  a  bridge  erected  over 

railway  tracks  in  a  public  ^eet,  which  it 

was  the   common-law  duty   of    the   railway 

company  to  ereot  and  maintain,  by  the  fact 

that,  as  a  result  of  a  compromise,  the  bridge 

wo*  erected  at  the  joint  expense  of  the  city 

and    the    company,  and    that  the    city    has 

maintained  it   for   several   yeare.     State  ex 

rel.  St.  Paul  v.  Minnesota  Transfer  R.  Co. 

(Uinn.)  ess 

Nona  AND  Bbiefb. 

Estoppel;  of  city  by  act*  of  offlcert.     667 

By  consent  or  invitation  to  do  a  wrongful 

act.  132 

EVIDENCE.      ' 

See  also  DEPoalTIONS. 
Jadieikl  Botloe. 

1.  The  court  takes  judicial  notlM  of  the 
60  L.  B.  A. 


harmful  cbaractsr  of  cigarettes.    Austin  v. 

State  (Tenn.)  478 

2.  It  is  matter  o(  common  knowledge,  not 
to  be  ignored  by  the  courts,  that  the  emis' 
sion  of  a  volume  of  dense  black  smoke 
from  a  single  srookestaclc  or  chimney  of  a 
large  furnace  may,  under  some  circumstan- 
ces, work  physical  discomfort  to  the  general 
public  coming  within  its  circle  ol  distribu- 
tion upon  public  thoroughfares,  and  may 
possibly  also  work  injury  to  public  inter- 
ests in  other  respects.  Moses  v.  United 
States   {App.  D.  C.)  632 

Preanmstloiia  Rmd  barden  of  proof. 
Sulficiency  of  Preaumption  to  Maice  Conflict 
for  Jury,  see  in^ro,  26,  27. 

8.  The  law  of  another  state  will  be  pre- 
imed  to  be  the  same  as  that  in  which  the 

tion  is  brought,  in  the  absence  of  any  aver- 
ment to  the  contrary.  Williams  v.  Pop* 
Mfg.  Co.   (La.)  816 

4.  The  burden  ii  upon  one  who  assails  a 
state'*  restrictive  or  prohibitory  statute  as 
unwarranted  interference  with  interstate 
commerce,  to  show  that  the  commodity  in- 
volved is  a  legitimate  subject  ol  commerce. 
Austin  v.  6Ut«   (Tenn.)  478 

6.  The  mere  communication  of  flre  ^  a 
railroad  engine  is  of  itself  sufScient  to  raise 
a  prima  facie  presumption  against  the  com- 
pany, Louisvflle  ft  N.  R.  Co.  v.  Marbury 
Lumber  Co.   (Ala.)  620 


presumed  to  have  held  as  licensee  or  tenant 
of  the  mortgagor,  until  the  mortgage  is 
foreclosed.     Smith  ».  DenifT  (Mont.)         737 

7.  The  presumption  it  that  all  veins  dis- 
covered  in  that  part  of  a  tunnel   under  a 

firior  subsisting  location  of  lods  elalms  be- 
ong  to  the  latter,  in  the  absence  of  any 
proof  to  the  contrary.  Calhoun  Gold  Min. 
Co.  V.  Ajaz  Gold  Min.  Co.  (Colo.)  209 
DoonmeBtary  aTldenoe. 

8.  A  bank  named  as  the  payee  of  a  nego- 
tiable draft  and  as  eonsigaee  of  a  bill  of  lad- 
ing attached  furnishes  evidence  of  its  own- 
ership by  showing  it*  possession  of  and  ex- 
hibiting these  documents.  Tolerton  A  3.  Co. 
V.  Anglo- California  Bank  (Iowa)  777 

9.  A  void  order  under  which  a  city  treas- 
urer paid  out  money  of  the  city  as  a  loan 
is  admissible  to  prove  that  the  city  actually 
loaned  the  money,  although  the  order  would 
aSTord  no  protection  to  the  treasurer  because 
it  did  not  show  the  purpose  for  which  it 
was  drawn,  as  required  by  Minn.  Spec. 
Laws  1883,  chap.  6,  (  31.  Fergus  Falls  v. 
Fergus  FaUt  Hotel   Co.    (Minn.)  170 

10.  Parol  evidence  is  competent  to  show 
the  contract  under  which  grain  was  deliv- 
ered and  received,  although  the  transaction 
was  evidenced  by  load  checks,  where  the  cus- 
tom is  to  give  a  check  as  each  load  is  drawn, 
and,  when  the  delivery  is  completed,  to  give 
a  receipt  for  the  entire  amount,  evidencing 
the  contract.  Anderson  *.  Portland  Flour- 
ing Mill*  Co.  (Or.)  ,  ^  285 


;,Coen^Tt 


11.  WarehouM  receipta  mn  not  brought 
within  the  rule  Uwt  parol  «Tid«DC«  ia  not 
admissible  to  eat&blieh  liability  upon  com- 
mercial '  paper,  by  a  statute  making  them 
negotiable  bo  that  indorument  trill  transfer 
tlUe.  Id. 

12.  Parol  eridenca  may  be  introduoed  to 
■how  that  the  true  consideration  for  a  trant- 
fer  of  land  was  not  that  named  in  tlie  deed, 
but  the  payment  of  a  debt  of  the  ^antor  to 
the  grantee,  and  that  both  paTties  under- 
stood that  the  money  paid  by  the  grantee 
was  to  be  repaid  to  Iiim  by  the  grantor. 
Btons  T.  Minter  (Oa.)  306 

IS.  Oral  evidence  that  no  ore  had  been 
diacovered  on  mining  claims  at  the  time  of 
their  location  is  inadmiisibte  in  case  of  a 
ooD&iot  between  tboM  elajms  and  a  iubae- 


Min.  Co.  T.  Aju  Gold  Miu.  Co.  (Colo.)    209 
OplBlama, 

H.  A  profeMor  of  phyiics  of  twentj'fovr 
years'  experience,  who  has  traveled  10,000 
miles  and  made  experiments  on  the  effect  of 
a  moving  train  on  the  air  around  It,  cannot 
express  the  opinion,  aa  an  expert  witness,' 
that  the  tendency  of  a  train  of  a  certain 
length  moving  at  a  certain  speed  would  be 
to  suck  pertoni  standing  near  it  niNlar  its 
wheels,  if  he  is  not  shown  to  have  any  biowl- 
edge  of  that  fact  by  reading,  experiment,  or 
observation.  Qraney  v.  Bt  Louie,  I.  M.  A 
S.  R.  Co.  (Uo.)  1S3 

16.  An  expert  witneaa  cannot  gtv*  his 
opinion  a»  to  one  c4  the  diaputad  fa^  of  the 
«*M.  Id. 

16.  Witneeeea  cannot  testify  that  nnoke 
from  a  certain  chimne;^  ^'  <>'  ■"'^  <^  charac- 
ter as  to  be  dangerous  to  healUi,  life,  or 
property  of  persons  living  in  the  vicinity  or 

.  to  the  public  at  large,  or  that  it  constitutes 
a  public  nuisance,  since  this  would  not  be  to 
state  facta,  but  opinions.  Mosea  v.  United 
SUtes  (App.  D.  C.) 
PriTileaed  oammnBloatloiii. 

17.  A  communication  in  rc^rd  to  a 
tract,  made  by  a  client  to  his  attorney  in  the 

Eresence  of  the  other  party  to  the  contract, 
I  not  a  privileged  communication,  within 
Oa.  Civ.  Code,  I  E271,  providing  that  no  at- 
torney shall  be  competent  or  compellable  to 
testify  In  any  court  in  regard  to  any  mat- 
ter, knowledge  of  which  be  may  have  ao- 
quired  from  his  client  by  virtue  of  his  rela- 
tion aa  attorney.  Stone  v.  Uint«r  (Qa.) 
856 
la.  Privileged  commonieations  which  can- 
not themselvea  form  the  basis  for  an  action 
of  klander  are  not  admissible  for  the  purpott 
of  showing  malice  in  other  communications. 
Shinglemeyer  v.  Wright  (Mich.) 
Acta  and  deolarationa. 

19.  Declarations  of  an  aasnred  touching 
the  condition  of  his  health  about  the  time  of 
the  issuance  of  the  policy  are  admissible 
upon  the  issue  of  fraud  in  Its  procuretnent. 
Welch  V.  Union  C.  L.  Ins.  Co.  (Iowa)      ?74 

20.  Testimony  aa  to  preparations  for  mar- 
SO  L.  R.  A. 


riage  mada  I^  one  party  in  the  ahaenee  el 
the  other,  and  in  do  way  ooimect«d  with  him, 

inadmiasible  to  prove  the  pnwiise  of  mar- 
riage or  assent  thereto,  in  an  action  for 
br^ch  of  promise  of  marriagei  Hahn  r. 
Bettingen  (Minn.)  Wl 

21.  Upon  the  question  whether  dealing* 
with  persons  who  ineffectually  attempted  to 
form  a  corporation  were  with  the  eorpora- 
tion  or  with  the  individuals,  evidence  is  ad- 
missible of  statonenta  made  by  the  corpo- 
rabe  agent  at  the  time,  of  the  nndentanding 
of  the  person  dealing  with  the  conoem,  and 
of  aflidavita  flted  by  the  cor^rate  officen 
with  bbe  secretary  of  state,  claiming  to  be  > 
partnership.  Stocum  r.  Head  (Wia.)  SU 
KelcTaDoy  and  materiality. 

52.  The  operation  of  a  train  with  a  ooad 
I  front  may  be  shown  to  be  unsafe.  In  an  u- 

tion  to  recover  for  injuries  to  a  pasaenger 
ty  the  derailment  of  the  train.  Ijonisvills 
&  N.  B.  Co.  T.  Weaver  (Ey.)  »! 

53.  Evidence  that  no  smoke-conaoming  ap- 
pliance known  wilt  prevent  th«  emission  of 
all  black  smoke  from  furnaces  burning  soft 
coal  is  immaterial  upon  a  prosecution  for  ii- 
olation  of  a  statute  declaring  audi  emission 
to  be  a  nuiaanos.  Mosea  t.  United  States 
(App.  D.  C.)  S3! 

24.  Evidence  that  Certain  neighbor*  rosj 
not  have  sustained  injury  to  property  oi 
health  from  tie  amoke  of  a  ehlmney  is  not 
admissible  in  support  of  a  drienae  to  a  pnxe- 
eution  for  the  violation  of  a  atatnta  which 
declaraa  the  amoke  a  publlo  noiaanoe.  Id. 
Weisht)  smdBslenor. 

&S.  The  preanmption  of  intention  to 
charge  legacies  on  real  estate,  ariaing  frou 
the  absence  of  personalty  from  which  to  pa^ 
them,  ia  not  overcome  by  the  fact  that  tlu 
real  esUte  is  alt  devised  to  testatrix's  hot- 
band,  part  in  fee  and  part  for  life  with  re- 
mainder to  a  stranger,  and  that  the  hosbutd 
Is  residuary  legatee.     Be  Lnts   (Mo.)       64T 

S6.  The  presumption  of  negligence  on  the 
part  of  a  railroad  company  in  case  proper^ 
IS  set  on  fire  by  sparks  from  a  locomotive  ■• 
not  sufBcient  to  make  a  conflict  of  evidenei 
which  will  take  the  case  to  the  jury,  when 
there  Is  undisputed  proof  of  due  care  in  tbt 
construction  and  operation  of  the  locomotin. 
Louisville  *  N.  B.  Oo.  v,  Marburj  Lumber 
Co.  (Ala.)  est 

ST.  Proof  that  cotton  fiO  feet  from  a  rail- 
road track  waa  set  on  fire  by  apariu  from  a 
locomotive,  and  that  the  train  was  running 
at  an  unusual  speed,  where  the  speed  ml 
not  limited  by  law,  will  not  be  sufficient  to 
talce  the  case  to  the  jury  on  the  qnestion  of 
the  railroad  company's  negligence,  where  the 
prima  facie  preaumption  of  n^ligence  raisnl 
by  the  fact  of  communicating  the  Are  bai 
been  rebutted  by  undisputed  teatimonv  ol 
due  care  in  the  construction  and  operation 
of  the  engine.  '^ 

28.  Proof  of  ejection  from  a  street  ear  bj 
the  conductor  only  is  not  sufficient  to  sus- 
tain a  causs  of  action  under  a  compUint  al- 
leging that  the  ejection  was  made  t?  th* 


JCXKCUTIOM—FaUB  iHPBieONMEHT. 


8« 


nnitad  efforts  of  the  oondnetor  wid  motor- 
mftn.  Bowie  t.  BirmiLghmni  Skilway  k  E. 
Oo.  (Ala.)  632 

20.  An  allegation  in  «  complaint,  that  a 
bc^  WM  Bueked  under  a  train  bj  its  velocity, 
ii  not  supported  by  evidence  that  the  wind 
tamed  hun  around  and  made  him  fall,  and 
that  he  rolled  under  the  cars.  Qraney  t.  St 
Louia,  I.  a.  k  B.  R.  Oo.  (Mo.)  153 

Nona  Ain)  Bsietb. 

EridoiMj  Jddioial  notice  of  identifle 
facta.  154 

Preeiimption  of  n^ligence  in  eaaa  of  in- 
jury to  aervuit  18 

Presumption  M  to  negligence  in  case  of 


fire. 


fi21 


u  to  eridenM.  621 

0*  to  l^ality  of  marriage. 


Presumption 
Preaumptioi 

Oral,  aa  to  party  liable  on  note.  236 

Of  purpose  for  which  negotiable  paper  wai 

given;  of  lack  of  consideration.  496 

ConQdential   communication   to  attorney. 


AHD     ADMimSTBA. 


EXECUTORS 
TOR8. 

Neoeasity  of  Bond  on  Appeal   in   Will 

Contest,  aee  Appbal  and  Erbob,  I. 

Jurisdiction  of   Probate   Court   to   Ra- 

Toke    Administration,   see   Apfkai. 

Axu  Ebbob,  17. 

1,  Adminietrstion     granted     during     the 

time  of  a  will  contest  under  Mo.  Rev.  Btat. 

1860,  S  13,  continues  during  the  pendency  of 

an  appeal  from  Uie  circuit  onirt  to  Uie  au- 

Sreme    court.     State   ex    rel.    Hamilton    v. 
uinotte  (Mo.)  737 

8,  A  probate  court  loses  Jurisdiction  over 
the  administration  of  a  decedent's  eBtat« 
when  auit  is  brought  in  the  circuit  court, 
under  Mo.  Rev.  Stat.  1880,  I  asss,  to  contest 
a  will,  and  it  therefore  cannot  revoke  the  ap- 
pointment of  an  administrator  pendente  lite 
wbile  an  appeal  from  the  decision  of  the  cir- 
cuit court  IS  pending.  Id. 

3.  The  administrator  of  one  who,  during 
tfaa  owner's  lifetime,  died  in  poBsession  of 
chattels  under  an  agreement  by  which  she 
w«a  to  have  the  use  of  them  during  her  life 
and  that  of  the  owner,  has  no  title  which 
wiU  support  an  action  for  their  possession 
against  a  third  person  who  wrongfully  took 

EBsession  of  them  after  the  death  of  the 
ilee,  but  such  action  must  be  brought  by 
the  owner.    Salter  t.  Sutherland    (Mich.) 
140 

4.  Flowers  to  the  value  of  $1S  ordered  by 
the  housekeeper  of  a  deceased  person  may  be 
charged  to  his  estate  as  necessary  funeral 
60L.R.  A.  t 


expenses,  where  he  leaves  no  widow  or  chil- 
dren and  his  esUtte  is  valued  at  ^,000. 
O'ReiUy  v.  Kelly  {R.  I.)  463 

N'OTCB  Aim  Bbiefs. 

Executors  and  administrators;  caiiM  of 
action  for  death  as  asset  for  purpose  of  ad- 
ministration.  816 

Estate  deemed  in  custody  of  law.        T86 

EXECTJTOBT  DEVISE. 

Limited  on  Words  Importing  Indeflnit« 
Failure  of  Issue,  see  Real  1'sop- 


EXEMPTION. 

Of  Wages,  see  GABniaHMENT. 

Nouresidence  or  Removal  as  Affecting, 
see  Levt  and  Seizube,  1-3. 

Resumption  of  Residence  Entitling  to, 
see  Levt  and  Sr:izuBE,  4. 

Construction  of  Statute  Securing  to  La- 
borers, sea  STATtTTEB,  Q. 

EXHIBrllOII. 

Of  Fireworks,  Injury  to  Spectator,  see 
Master   akd  SgVvadt,   4;  Nbqli- 


0  spectator  at;   Ua- 


EXPEBTS. 

Failure  to  Quali^,  em  EvtDEnoE,  14. 
Testimony  as  to  Disputed  Fact,  tee  Evi- 
dence, 16. 

EXPLOSION. 

In  Fireworks  Edibition,  Liability  of 
Owner  of  Park,  see  NEOUOBNaB,  3. 

EXPRESS  COMFAHIES. 

An  express  company  doing  business  out- 
side of  the  state  of  its  origin,  though  It  be 
not  a  corporatioO,  but  a  partnership  entitled 
to  do  business  there  without  permission,  and 
as  free  from  the  control  and  visitorial  power 
of  the  state  aa  any  other  individual  or  part- 
nership, is  subject,  as  a  common  carrier,  to 
public  control  and  regulation,  and  therefore 
may  be  compelled  to  give  information  to  the 
state  as  to  all  its  property  and  business 
within  the  state,  as  a  basis  for  such  public 
regulation  of  its  business,  but  not  as  to  its 
property  out  of  the  state  nor  as  to  its  in- 
terstate business,  except  so  far  as  neceaanry 
to  enable  the  st^te  authorities  to  discharge 
their  duties  as  to  its  business  and  property 


667 
FALSE  IMPBISONMENT. 

liability  of  Sureties  on  Mayor's  Bond, 
see  Bonds,  2. 
One  who  charges  another  with  crime  is 
not  liable  for  false  imprisonment  on  account 
of  an  arrest  made  t^  an  officer  without  any 
request  from  him,  and  when  the  person  ar- 
rested sent  for  the  officer  for  the  expresa 
purpose  of  having  the  accusation  repeated 


False  Rbprkbektatioiii — PoRaiKT. 


Injunction  agKinst  Hklicioiu  Erection, 

see  BuiLDinQB. 
Frohibition  of  Maliciont  Construction, 

see  CoNBTrrnrioBAi.  Law,  28, 

1.  Maliciously  to  arect  an  unsightly  high 
board  fence  on  one's  own  property  in  such  a 
wiy  as  to  obstruct  the  poeaage  of  light  and 
ur  and  obstruct  the  view  to  and  from  a 
neighbor's  dwelling,  by  reason  of  which  its 
T*Iue  is  injured  and  Uie  um  of  the  house  as 
•  dwelling  place  will  have  to  be  abandoned, 
is  Dot  an  actionable  wrong.  Metzger  t. 
Hocbreid  (Wis.)  305 

2.  One  who  builds  a  fence  8  or  9  feet  high, 
darkening  the  windows  of  his  neighbor's 
house  and  impairing  its  rental  value,  will  be 
deemed  to  have  been  actuated  by  malevo- 
lenoe  In  building  that  part  of  Uie  fence  which 
is  more  than  5  feet  high,  so  aa  to  bring  it 
within  the  terms  of  a  statute  authorizing  an 
injunction  against  a  structure  erected  to 
•pite  or  injure  a  neigbbor,  where  he  admits 
that  a  fence  G  feet  nigh  would  serve  every 
purpoee,and  that  he  would  not  have  builttlie 
fence  ae  high  as  he  did  if  his  neighbor  had 
helped  him  build  a  diviaion  fence,  and  had 
put  an  eaves  trough  upon  her  house  to  pre- 
vent water  running  from  her  roof  npoti  his 
premiiee,  as  be  requested  her  to  do.  Eara- 
sek  V.  PeiBT  (Wash.)  345 

3.  A  fence  is  a  "structure,"  within  the 
meaning  of  Ballinger's  (Wash.)  Anno.  Codes 
Jt  StAt.  {  5433  (2  Hill's  Anno.  StaL  t  Oodes, 
(  2Ga  I ,  providing  that  ao  injunction  may  be 
granted  to  restrain  the  malicious  erection, 
by  any  owner  or  lessee  of  land,  of  any  struc- 
tan  intended  to  spite.  Injure,  or  annoy  an 
adjoining  proprietor,  and  that,  where  such 
a  structure  has  been  erected,  a  mandatorv 
injunction  will  lie  to  compel  its  removal.  Id, 

4.  No  restraint  of  an  aet  not  prohibited  by 
any  law  !•  anthorised  by  Ballinger's 
(Waah.)  Anno.  Codes  ft  SUt  1  B433  (2 
Hill's  Anno.  Stat.  &  Codes,  f  268),  providing 
for  an  injunction  against  the  malicious  erec- 
tion or  maintenance  of  any  structure  to 
spite,  injure,  or  annoy  a  neighbor,  although 
the  legislature  does  not  expressly  declare 
such  structure  Illegal,  since  it  does  so  in  le- 
gal effect  t^  providing  a  remedy  against  it. 

NoTHB  ASD  Briefs. 
Fencee;  malicious;  Iial)i1ity  for  making. 

SOS 
Statute  against  malidoui  structures.  346 

FIRE. 

Excessiveness  of,  for  Gunlsg,  see  Cxni- 
mu.  Law,  3. 
SO  L.  R.  A. 


PresumpttoBS,  etc,  aa  to  Bailroad's  Neg- 
ligenoe,  see  Bvidkho,  C,  26,  27. 

BufllcieoCT  of  Allegation  of  BailroiMl's 
N^ligence,  see  PLEAomo,  8. 

Placing  Cotton  Near  Railroad  Track,  m* 

PB0X3MAIK   CAT78S ;    RAILBOADS,  3. 

FIREWOBKS. 

Liability  for  Bzploeion  of,  tee  Nnu- 
OBNCE,  3. 
Bombs  are  not  within  the  prohibition  of 

H.   J.    Gen.    SUt.  p.  1478,  prohibiUng   th« 
vending,  bumiiig,  or  exploding  of  fire«rack- 


Fireworks;   injury  to  q>ectator  by  explo- 


FIXTUKE8. 


tend  through  the  wall  under  a  building, 
through  its  floor  to  the  beam  on  the  inside, 
where  the  weight  is  ascertained,  are  Qxtnrts, 
when  they  are  set  up  for  the  express  par- 
poses  of  the  tnuiness,  and  everything  indi- 
cates that  they  are  intended  to  remain  per- 
manently where  located.  Thomson  v.  Smith 
(Iowa)  TSO 

2.  Wagon  scales  sold  on  condition  that 
title  be  retained  in  the  vendor  until  the  pur- 
chase price  is  paid,  but  which  the  vendee  is 
allowed  to  set  up  on  bis  premisee  for  nse  ii 
hlr  business  In  snch  a  way  as  to  make  them 
a  fixture,  will  pass  to  a  purchaser  of  the 
property  at  sheriff's  sale,  wlio  buys  in  good 
faith  without  notioe  of  tbe  vendor's  dum. 
Id. 

NOTXa   AND  BUETB. 

Fixtures;  wagon  Kales  aa.  780 

IXOVTERS. 

Part  of    Funeral  Expeneea,  we  Bzicg- 
TORS  AITD  AnUIRISTBAT4»S,  4, 


FOROEKT. 

Search  Warrant  for  Forged  Trade- 
marks, etc.,  see  Search,  1. 
Isabels  and  trademarks  are  not  the  subject 
of  forgery  at  cranmon  law, — at  least  where 
the  trademark  or  label  cannot  be  made  the 
basis  for  a  suit  against  the  all^^ed  iesner  for 
deceit  or  warranty.    Whit*  v.  Wagar  {111.) 


;,Coen^lc 


pRi  Nc  gisB — H  m 


To  Corporation  Subeequentlj  Clujiwed, 

Me  CoBPOBATions,  6. 
Action  to  Annul  or  Vae«.t«  Municipal 

Qnnt,  we  Iauitatios  of  Acttionb, 

1. 

PRATTD    AHS    FBAUDUI.EITT     OON- 
VETANOES. 

Estoppel  of  Insurer  &■  to,  by  Medical 
Exa.miner'8  Certificate,   see   InsuB- 
aNce,  10. 
Aa  to  Inaurance,  aee  Inbcsanob,  2. 
Mere  Euppreasion  bf  a  debtor  of  the  fact 
that  ne^tiationa  are  pending  for  a  sale  of 
the  plant  of  a  corporation,  shares  of  stock 
in  which  he  haa  pledged  u  oollateral  » 
tv  for  bis  debt,  and  that  such  sale  will 
than  double  the  value  of  the  stock,  is  not  a 
fraudulent    concealment    which    will    inval- 
idate an  agreement  by  the  creditor  to  release 
the   cdll3tetal   and   abate  a   portion   of   the 
debt  in  consideration  of  its  immedinte  pay- 
ment  some   months   before   maturity,   since 
the   debtor   occupies   no   fiduciary   relation, 

ion  t( 
OTK  Fertjlicer  Co.  v.  Dunan  ( 


Regiatration  and  License  of  Guides,  aee 
CoifSTiTunonai.  Law,  9. 

OAMDTO. 

Guaranty  of  Equal  Protection,  ace  Coir- 

aTiTimonAi,  Law,  7. 
Options  OB  Commodities  Prohibited,  see 

CONSTITCTIONAl.  LaW,  24. 

Excess ivenesa   of   Fine,    see   Criuivai, 

Law,  8. 
Ordinance  ProhibiUng,  where  Statutory 

Regulation  of,  see  Mttnicifai.  Crat- 


A  private  room  in  a  hotel,  rented  t^  the 
occupant,  is  his  "place"  or  his  "house"  wi^- 
in  the  meaning  of  an  ordinance  making  tt 
unlawful  to  permit  gaining  in  any  peraon'a 
incloBure,  place,  or  honae.  Oreenville  v. 
Kemmii  (8.  C.)  72S 

HSoTKB  AND  Bfinra. 

Gaming;  laws  against.  762 

OARBAGS. 

Eequiring    License   aa    Scavengera,   see 
ConsTiTunoitAL  Law,  19. 


Sncoeuive  gamialinienta  of  wagea,  begun 


tor  the  purpose  ol  accumulating  in  the  banda 
of  the  garnishee  moneys  which  are  exempt 
from  such  procesa,  but  which  the  creditor 
attempts  to  reach  by  a  new  garnishment  af- 
ter the  expiration  of  the  Uiirty  days  for 
which,  under  Hlnn.  Gen.  Stat  18B4,  i  S314, 
wages  were  exempt,  constitute  an  abuse  of 
legal  proceaa  whi^  the  court  will  not  aonc- 
tion.     Ruatad  v'.  Biahop  (Hlnn.)  168 

NOTKfi  AKD  BbIETS. 

Qamiahment;  right  to  examine  garnishee; 
prlritege  of  further  disclosure;  liability  de- 
termined  from  disclosure  alone;  as  statutory 
remedy;  successive  garnishments ;  statutory 
exemption.  108 

OAS. 


aoODWnJb 

Infringement  of  Right  to  Use  of  Trade 
Designation  by  Parehaser,  see 
Tbadbuabx,  8. 


oumnra. 

Registration  and  License  of  Peraotu  En- 
gaged in,  see  Constitution  a  i. 
Law,  9. 

Whether  Person  Engaged  in.  Question 
for  Jury,  see  Tual,  6. 

BCAf:K8. 

An  exeluaive  pririlege  given  by  a  railroad 
company  to  one  bagg»ge-transfer  company, 
of  entenng  the  railroad  depot  to  solicit  bu^- 

without  interfering  with  the  right  of 

'al  company  to  receive  and  ddiver  bag- 
gage at  the  station,  is  not  in  violation  ol 
Va-  act  March  3,  1392,  prohibiting  any  un- 
due or  unreasonable  preference  by  any  com- 
to  any  person,  since  this  stat- 
ute, which  was  adopted  from  England,  had 
been  previously  construed  by  the  English 
L_  ._  apply  only  to  preferences  by  com- 
ers in  respect  to  their  services  aa 
.  Norfolk  t  W.  R.  Co.  v.  Old  Do- 
Baggaga  Transfer  Co.    (Va.)        722 

HEALTH. 

Boards  of;  Grant  of  Power  to  Adopt 
Rules  and  Kegulations,  see  CossTI- 
TDTIONAL  Law,  4- 

R^rulation  of  Schools  in  Case  of  Small- 
pox, see  SoBOOLa. 
Notes  ard  Bubtb. 


See  DEaoEifT  Aim  DwmnTnvnr. 

HIOHWATB. 

Bicycle   Not    Carriage   within  Statute, 
see  BlOTCUn. 


HouDATS:  Hduihd  and  Wivb. 


Abutting    Property, 

DOMADI,  2. 

Approach   to   Bridge  in, 

DOUAIH,  3. 


EaioppEL,  2, 

Bridge  ApproMli  EttaUiihed  u  Qrade, 

Abutting  Owner'a  Rights,  see  E^iat- 

Riparian  Rights  in  Public,  see  Waters, 

1.  Delc^don  to  e  municipAlity  of  Au- 
thority to  Bx  and  establish  its  street  grades 
irill  not  deprive  the  legislature  of  power  to 
do  so  by  its  own  direct  act.  Brand  t,  Mult- 
nomah County  (Or.)  SSS 

2.  An  eatablishmeat  of  the  grade  of  a 
street  will  be  effected  by  a  statute  providing 
for  the  conitruction  of  a  bridge  with  an  ap- 
proach along  such  street,  which  shall  con- 
form to  the  grade  of  a  cross  street,  which 
is  higher  then  the  surface  of  that  occupied 
by  the  approach,  as  it  has  been  previously 
used,  but  the  grade  of  which  has  never  been 
established.  Id. 

3.  No  right  li  giTOt  to  a  telegraph  com- 
pany, as  against  aoutting  owners,  to  use  the 
streets  tor  telegraph  purposes,  by  Wis.  Terr. 
Laws  184S,  p.  257,  which  gives  the  right  to 
construct  Bucb  lines,  as  this  is  intended  to 
confer  the  right  only  as  against  the  public. 
Erueger  *.  Wisconsin  Teleph.  Co.  (Wis.) 
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4.  Telephone  poles  and  wires  constitute 
an  additional  burden  upon  a  street,  for 
which  compensation  must  be  made  to  the 
owners  of  the  land  as  a  condition  of  such 
use.  Id. 

5.  The  use  of  a  public  street  cannot  be 
granted  to  a  private  corporation  for  uses 
which  constitute  a  private  nuisance  and  re- 
sult in  injury  to  abutting  owners,  either  by 
I^slative  enactment  or  a  city  ordinance, 
except  upon  making  compensation  for  such 
injury.  Chic^o  O.  W,  R.  Co.  v.  First  M.  E, 
Church  ( C.  C.  App.  Sth  C. )  4S9 

e.  A  private  corporation  has  no  more 
right  than  a  private  person  to  erect  and 
maintain  a  nuisance  on  its  own  premises  or 
in  a  public  street,  which  hss  the  effect  to 
deprive  an  adjacent  or  abutting  owner  of 
the  beneficial  nse  of  his  property,  without 
making  compensation  for  Che  injury.         Id. 

7.  A  grant  of  the  right  to  operate  and 
maintain  a  railroad  in  a  certain  street  gives 
no  authority  to  erect  and  maintain  a  water 
tank  therein.  Id. 

B.  A  railway  company  is  not  relieved  of 
Its  comroon-law  duty  to  construct  and  main- 
tain a  safe  and  suitable  means  of  passage 
over  a  city  street,  made  necessary  by  the  oc- 
cupation of  the  street  by  its  tracks,  by  Minn. 
Spec.  Laws  ISSS,  chap.  7,  {  3,  providing  that 
the  city  may  build  a  bridge  and  the  ap- 
proaches thereto,  in  any  street  or  highway 
of  the  city,  over  railway  tracks  or  other 
places.  StaU  ex  rel.  St.  Paul  v.  Minnesota 
Transfer  R.  Co.  (Minn.)  650 

SO  L.  ».  A. 


9.  A  contract  by  a  city  to  t 
all  future  time  a  bridge  erected  by  a  rail- 
way company  over  a  public  street,  which  is 
made  necessary  by  tne  oecu^tion  of  the 
street  by  the  railway  tracks,  is  ulttv  vira, 
and  cannot  be  eet  np  hy  the  company  to  de- 
feat an  action  of  mandamus  to  compel  it  to 
make  necessary  repairs  to  the  bridge.  Id. 

10.  A  railway  company  occupying  a  public 
highway  with  its  tracks  is  bound  to  restore 
the  street,  by  some  reasonably  safe  and  con- 
venient means,  to  ita  former  condition  at 
usefulness  i  and  this  duty  is  a  contiDoing 
one,  and  includes  the  making  of  such  repairs 
as  may  become  necessary.  Id. 

11.  The  closing  of  a  roadway  left  at  the 
old  grade  for  the  accommodation  of  abut- 
ting owners,  when  changing  the  surface  of  a 
street  to  the  grade  established  by  the  legis- 
lature to  fit  it  for  a  bridge  approach,  so  that 
access  from  the  lots  of  such  owners, to  the 
street  ie  cut  off,  gives  them  no  right  of  se- 
tion,  although  it  purports  to  be  done  under 
authority  of  the  municipality  given  upon 
condition  that  such  owners  conseot,  if  £ueh 
authority  was  not  necessary  and  there  was 
no  intention  to  change  the  grade  as  estab- 
lished.    Brand  v.  Multnomah  County   (Or.) 

3S9 

12.  A  city  is  liable  for  fatal  injuries  to  a 
railroad  switchman,  caused  by  a  dangerous 
defect  in  the  planking  between  the  rails  of 
the  railroad  track  where  it  crossed  the  street, 
of  which  the  city  hsd,  or  ought  to  have  had, 
knowledge,  notwithstanding  the  fact  that  the 
railroad  company,  in  whose  service  the 
switchman  was  engaged  at  the  time  of  the 
injury,  was  hj  eoetraet  with  ijie  city  re- 
quired to  keep  the  crossing  in  safe  condi- 
tion.    Kansas  City  v.  Orr  (Kan.)  793 

Notes  ash  Bbiefs. 

Highway;  liability  of  city  for  defect  in: 

injury  by  use  of,  on  Sunday,  783 

Contract  between  railroad  and  city  as  to 

bridge  in.  6oT 

For  what  improvemnt  used;  railroads  in. 

489 


BOLIDATS. 

Notes  ajto  Bukts. 

Holidays;  right  of  school  teacher  to  salary 

on.  374 

KUSBAIVn  Aim  WIFE. 

Contract   for   Division   of   Recovery   >■ 

Divorce  Suit,  see  Attosnkts,  3. 
Action    in    Wife's   Name   for    Personal 

Tort,  see  Copoxict  of  Laws,  S. 
Statute    Prohibiting    Abandonment    of 

Wife,    see    Co-nstitdtionai.    Law, 

13. 
Damages  for  Breach  of  Prmniae  Not  Kb- 


IMTATIOSB — iNjaNCnOH. 
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hanced  by  Loh  of  Other  Opportuni- 
ty, see  DAHAaEB,  3. 

Aa  to  Dower,  see  Doweb. 

Divorced  Wi(e'«  Right  to  Life  InBor- 
&nce,  see  iNSCRAJtcE,  IS. 

Buforcement  of  Contract  for  AttoraeT's 
SarvicBB  in  Divorce  Suit,  lee  Spe- 

CmO   PERFORUAnCK,    C. 

1.  A  valid  oommon-law  marrSage  ezista  be- 
tween persona  who  have  in  good  faith  been 
fortnaily  married  when  one  of  tbem  waa  un- 
der a  legal  disability,  and  who  continue  to 
live  together  without  any  new  oeremony  af- 
ter the  disability  ii  removed,  thinking  there 
ia  no  neceiaity  for  a  new  marriage,  and  de- 
olftre  that  they  are  and  will  continue  to  be 
man  and  wife.  Schuchart  v.  Schuchart 
(Kan.)  180 

2.  A  wife  may  maintain  an  action  against 
one  who  entices  her  husband  from  her  and 
alienates  his  affecUona,  under  Ky.  Stat,  i 
2128,  giving  to  the  wife  a  right  to  sue  and 
be  sued  as  a  single  woman.  Dietzman  v. 
Mullin   (Ky.)  BOB 

N0TE8  AMD  BRIETS. 
Husband  and  wife;  l^alily  of  common- 
law  niarriage.  1 60 
Right  of  action  for  injur;  to  wife.  SIS 
Cause  for  divorce.  87 
Enforcement  of  contract  for  alimony.  649 
Custody  and  domicil  of  child  after  divorce. 
063 
Actions  for  alienation  of  affections.    808 

ncZTATIOITS. 

The  false  designation  of  washboards  as 
"aluminum,"  when  the  metal  used  on  them 
is  zint^  does  not  constitute  unlawful  compe- 
tition against  a  manufacturer  of  aluminum 
washboards,* who,  by  virtue  of  a  monopoly  in 
t^e  supply  of  that  metal,  is  the  only  person 
who  does  or  can  furnish  such  articles,  where 
there  is  no  attempt  to  represent  the  zinc 
boards  as  those  of  his  manufacture.  Ameri- 
ean  Washboard  Co.  v.  Saginaw  Mfg.  Co.  ( C. 
0.  App.  0th  C. )  609 

Bee  also  Tradbmabs. 

Noixs  AMI*  BBKra. 


IKOOMFETENT   PERSONS. 

Statute  Charing  Maintenanoe  on  Es- 
tate, see  CoNanTunoRAL  Law,  10. 
A  person  who  baa  no  delusions,  but  is 
more  than  ordinarily  intelligent,  with  mem- 
ory unimpaired,  and  who  appreciates  exact- 
ly the  nature  of  a  criminal  charge  against 
him  and  his  relations  to  the  proceeding,  and 
who,  so  far  aa  mental  operations  are  con- 
cerned, is  as  sane  as  men  are  ordinarily, 
though,  on  account  of  a  serious  illness  re- , 
suiting  from  indulgence  in  the  excessive  use 
of  intoxicating  drink  his  brain  is  affected  so 
as  to  change  his  character,  whereby  he  has 
lost  ambition,  became  aimless  and  trifling,  | 
and  bas  deteriorated  in  moral  character, 
50  L.  R.  A. 


while  his  appetite  for  intoxicknts  has  become 
uncontrollable  at  frequent  intervals,  so  that, 
if  at  liberty,  he  will  inevitably  take  to  drink- 
ing, and  wiien  under  the  influence  of  intoxi- 
cants will  be  dangerous,  is  not  insane  within 
the  meaning  of  statutes  providing  for  the  re- 
straint of  tunatio,  but,  if  he  haa  been  com- 
mitted to  an  insane  hospital  after  commence- 
ment of  a  prosecution,  is  entitled  to  be  re- 
turned to  the  custody  of  the  sheriff  in  order 
that  the  trial  may  be  proceeded  with.  Re 
Buchanan  (Oal.)  378 

Notes  xsd  Bktxtb. 
Incompetent  persona;   support  of;    liabil- 
ity of  estates  of.  861 

OrDEPXarDEITT  OONTRAf:TOB. 

Employment  of,  to  Run  Exhibition,  Not 
Relieve  Owner,  see  Master  ajid 
Bervant,  4. 

Aa  to  Negligence,  see  KsouaENOX. 

1.  An  information  charging  violation  of  ■ 
statute  declaring  the  "owner,  agent,  leasee, 
or  occupant  of  any  building"  from  the  chim- 
ney of  which  there  shall  issue  black  smoke, 
guilty  of  ereating  a  public  nuisance,  is  not 
sufficient  if  it  merely  follows  the  language 
of  the  statute,  but  it  should  charge  that  ac- 
cused did  "unlawfully  cause,  permit,  and 
allow  the  emission"  of  the  smt^e,  thereby 
showing  that  he  had  control  over  the  smoke 

Eroduction.  Moses  v.  United  States  (App. 
I.  C.)  632 

2,  An  indictment  is  not  bad  for  duplicity 
or  insufficient  in  law  where  it  charges  but 
one  offense,  and  follows  closely  the  language 
of  the  statute  claimed  to  be  violated,  so  that 
the  offense  charged  and  the  statute  under 
which  the  indictment  is  found  can  be  clear- 
ly identified  and  understood.  State  v.  Snow- 
man (Me.)  6M 

iKFAirrs. 

Presumption  by,  of  Speed  of  Train  at 
Crossing,  see  Railroads,  4. 

mFORMATIOM. 

As  to  Business  of  Express  Company  for 
Purposes  of  State  Regulation,  sm 
Express  Compakt. 

SufBdeucy  of,  see  Indictiuent,  1. 


See  TBADBHABE;   IiotatIOHS. 

□I  J  UN  CTION. 

Malicious    Erection   of    Structnree,  bm 

Bdildihos. 
To     Abate    Nuisance     by   County,    see 

CorTNTiEa,  2, 
Against  Maliciously  Erected  Fence,  see 
Feroeb,  2-4. 
I.  A  water  company's  compliance  with  tba 
conditions  of  its  contract  is  not  a  condition 
of  its  right  to  relief  by  injunction  against 
interference  with  the  contract  by  oity  ordin- 
ances, where  the  oontract  haa  not  been  f(w- 
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feited     Knd    canceled,    bat     remKim     Tftlid. 
Agut.  Pura  Co.  v.  Lu  Veg%»  (N.  H.)       224 

2.  An  injunction  to  compel  the  restora- 
tion of  a  atairway  will  be  granted  in  favor 
of  the  owner  of  an  eaeement  in  the  use  of 
it,  where  defendant,  after  a  refusal  of  per- 
mission to  change  the  location  of  the  stair- 
way, and  during  the  pendency  of  an  appeal 
from  a  decision  denying  an  Injunction  to  re- 
etrain  the  threatened  inTaeion  of  complain- 
ant's easement,  ha«  proceeded  to  make  the 
change,  with  full  knowledge  of  complain- 
aot'i  rights  and  the  pendency  of  the  appeal, 
althougo  the  cost  of  restoring  the  building 
to  its  former  condition  may  be  greater  than 
the  Injury  to  complainant.  Ives  v.  Edison 
(Hlch.)  134 

3.  Injunction  is  the  proper  remedy  to  pre- 
vent the  unlawful  pumping  of  natural  gas 
to  tha  injury  of  other  partiea.  Manufac- 
turers' Oas  ft  0.  Co.  V.  Indiana  Gaa  A.  O. 
Co.  (Ind.)  76B 

4.  An  unsightly  telephone  pole  erected 
without  right  in  a  street,  where  it  obstructa 
to  some  extent  a  show  window  of  the  owner 
of  the  fee  in  that  part  of  the  atreet,  oonsti- 
tatea  a  continuing  trespaaa  against  which  an 
injunction  may  be  granted.  Krueger  v. 
Wisconsin  Teleph.  Co.    (Wia.)  29B 

5.  The  expenditure  of  large  auma  of 
money  upon  the  faith  of  a  void  ordinance 
granting  to  an  electric-light  company  an 
■zcluBive  franchise  to  light  the  streets  of  a 
dty  gives  the  company  no  right  to  an  in- 
junction to  restrain  a  grant  to  another  com- 
pany, since  it  was  bound  to  know  the  law 
and  the  restrictions  upon  the  power  of  the 
city.  Clarksburg  Electric  Light  Co.  v. 
Clarkahnrg   (W.  Va.)  U2 

B.  A  mandatory  injunction  order  which 
grants  the  whole  relief  obtainable  in  the 
suit,  and  obedience  to  whioh  will  be  the  end 
at  the  litigation,  is  void  if  issued  without 
notice,  under  Ky.  av.  Code  Prac.  f  276, 
amended  by  Laws  1394,  p.  201,  and  cannot 
ba  sustained  as  a  mere  temporary  restrain- 
ing order.     Weaver  ▼.  Toney  (Ky.)  lOS 

7.  Irreparable  injury  that  may  resnlt 
from  the  delay  of  giving  notice  for  an  in- 
junction will  not  be  sufficient  to  justify  the 
failure  to  give  notice,  when  there  is  no  ex- 
cuse for  not  filing  the  suit  earlier  while 
tlwre  was  time  to  give  the  notice.  Id. 

Nons  «nD  Bbietb. 

Injunction;  to  protect  easements.         134 


nrsoiiVEHOT. 

Personal  Property  in  Other  State,  see 
CoNFucr  OF  Lawb. 

Corporation  as  Person  under  Assign, 
ment  Law,  see  CoBPoni.TioNB,  1. 

Trustee  in,  Cannot  Set  Aside  Convey- 
ance,  see   BaNEKUPTCT,  3. 

Notes  aho  Briefb. 
Insolvency;   filing  claims  by  nonresident; 
efTect  of;   assignment   in  other   atata.     323 
BO  T.^  R.  A. 


Suspension  of  state  laws   by   bankruptcy 

act.  641 

Lifa  insurame  as  aaseta  of  bankrupt.      33 

IMSTRnCTIOHS. 

To  Jury,  ace  Tbial,  7. 
Consideration   on   Appeal,   see   Appeal 
AND  Ebbor,  8,  13,  14. 

nTStntAiTOE. 

Lite  Insurance  Policy  Not  Vest  in  Trus- 
tee, see  nANKBUPTCT,  2. 
Claim  where    insured   Disappeared,  tt 

COMPBOUISE. 

Transfer  of  Action  on  Policy  to  Equity. 

see  EquiTT,  2. 
Declarations  of  Assured   aa  to  Health, 

see  Evidence,  IB. 
Allegation  of  Tender  to  Entitle  Insurer 

tn  Subrogation,  see  PLeADi.xo,  3. 
Fraud     in     St«tcmcnta.     Quest  ion     for 

Jury,  see  Triai.,  4. 
Service  on  Forpigu  Company,  see  Writ 

AND  Process. 

1.  An  insurance  adjuster's  presence  at  a 
trial,  in  «n  action  by  the  insured  against 
the  party  causing  the  losa,  and  his  state- 
ment as  to  an  agreement  between  the  par- 

in  that  case,  that  he  had  no  doubt  that 
rtain  stipulation  would  meet  with  the 
approval  of  the  insurance  company,  is  inef- 
fectual to  bind  the  company  to  an  approval 
thereof,  so  as  to  aJTect  its  right  of  subroga- 
tion under  its  contract,  where  the  adjuster 
ia  not  shown  to  have  any  authority  to  waive 
the  rights  of  the  company  with  respect  to  the 
subrogation.  Paekham  v.  German  Fire  Ina 
Co.  (Md.)  828 

O  additions  and  warrutles. 

2.  The  omission  of  "fraud"  from  tiie  spec- 
ified grounds  of  contest  of  a  life  insurance 
policy  will  not  preclude  contest  on  thnt 
RTOund.  Welch  v.  Union  C.  L.  Ins.  Co. 
(Iowa)  T74 

8.  A  provision  In  an  insurance  policy, 
that  tt  ^all  be  inoonteatable  for  any  cause 
except  misstatement  of  age,  "except  as  here- 
inbefore provided,"  will  not  preclude  the  in- 
surer from  relying  on  the  warranties  con- 
tained in  the  application,  which  is  part  of 
the   contract,  and   the   statements  in   which 

■e  made  the  basis  of  the  policy.  Id. 

4.  A  conveyance  by  the  insured  of  all  hia 
interest  in  property  covered  by  a  Are  policy, 
except  an  estat«  for  his  life  in  a  bouse,  does 
not  avoid  the  insurance  on  his  interest  in 
the  house,  under  a  clause  in  the  policy  mak- 
ing it  void  in  ease  of  a  chan^^e  in  the  situa- 
tion or  circumstances  causing  an  increase  of 
the  risk.  Clinton  y.  Norfolk  Mut.  F.  Ins. 
Co.  (Mass.)  333 

fi.  A  deed  of  insured  pramises,  reaerving  a 
ife  estate  in  a  house,  is  not  such  a  sale  of 
the  house  aa  will  defeat  the  inanranee  on 
the  grantor's  life  intereat,  under  a  dsmae  in 
the  policy  making  the  insuranoe  void  "if  the 
said  property  be  sold,"  as  a  complcrta  trans- 
fer of  the  entire  intereat  of  the  inaared  i* 


neceasar;  to   defeat  the 


thereon. 
Id. 


F«rf«ltara  «nd  ■napeoalom. 

6.  Failure  to  pay  aAaessments  will  not  sub- 
ject a  member  of  a  mutual  benefit  aociety  to 
■uspension  without  notice  of  the  arrearage, 
where  the  by-law*  require  each  member  to 
be  Dotifled  ai  to  arrears.  Murphy  v.  Inde- 
pendent Order  of  the  S.  &  D.  of  J.  of  A. 
(Miu.)  Ill 

7.  Tbt  converaion  of  a  life  policy  into  a 
Donforte Stable  paid-up  policy  for  a  flied 
term,  on  a  default  in  the  payment  of  a  pre- 
mlum,  by  virtue  of  the  pravisiona  of  the 
eontract,  where  the  insured  fails  to  dranand, 
after  the  default,  a  reinstatement  of  tbe  pol- 
1^  or  a  paid-up  policy  for  a  gmaller  sum,  as 
he  has  an  option  to  do,  makes  it  unnecessary, 
ia  ease  of  nil  death  after  the  expiration  of 
thi  stipulated  term,  for  the  insurer  to  girt 
the  notice  required  by  N.  Y.  Laws  1877, 
chap.  321,  {  1,  aa  a  baais  for  declaring  a  for- 
feitiire  or  lapse  of  the  policy  for  nonpayment 
of  premium,  since  there  is  neither  a  forfeit- 
ure nOT  a  lapM  where  the  t«rm  exfnres  for 
whioh  the  risk  is  taken,  alth«ugh  substan- 
tially tbe  same  extension  of  the  policy  would 
have  been  giren  him  without  any  proTislon 
therefor  in  the  contract,  by  the  New  York 
net  reserre  statute  (N.  Y.  Laws  IBOZ,  chap. 
SM,  S  88),  the  operation  of  which  would  not 
have  dispensed  with  the  notice  required  for 
forfeiture.  Johnson  v.  New  Tork  Life  Ins. 
Co.  (Iowa)  SB 

8.  Failure  of  a  subordinate  lodga  of  a  mu- 
tual benefit  society  to  remit  an  aasesemeiit 
to  tbe  grand  lodge  will  not  forfeit  the  rights 
of  a  member,  although  the  by-laws  provide 
that  the  grand  lodge  Bhall  not  be  held  for 
neglect  of  duty  of  subordinate  lodges.  Mur- 
phy V.  Independent  Order  of  the  6.  ft  D.  of 
J.  of  A.   (Miss.)  HI 

ft.  Provisions  in  by-laws  of  a  mutual  bene- 
Bt  aaaociation,  that  any  member  three 
months  in  arrears  shall  be  declared  nonfinan- 
cial,  and  that  any  member  failing  to  visit 
the  lodge  shall  stand  suspended  until  a  pre- 
scribed fine  is  paid,  unless  he  baa  a  lawful 
■lonse,  do  not  make  a  member  nonflnancial 
for  failure  to  pay  duea,  until  lie  is  three 
months  in  arreMTS  and  be  haa  been  declared 
Dondnancial. 
Estoppel. 

10.  A  medical  examiner's  certificate  of 
health  will  not  preclude  an  insurer  from  set- 
ting up  fraud  In  procuring  the  policy,  un- 
der a  statute  providing  that  such  certificate 
shall  eaUyp  the  insurer  from  setting  up,  in 
defense  of^a  suit  on  tbe  policy,  that  assured 
waa  not  in  health  when  the  policy  waa  is- 
sued "unleaa  the  same  was  procured  l^ 
fraud,"  since  fraud  in  proeuring  the  oertifl- 
eate  may  result  in  fraudulently  procuring 
the  policy.  Welsh  v.  Union  C  L.  Ins.  Co. 
(Iowa) 
Proofs  of  loaai  ftppvals*!  Msd  arUtra- 

tlon- 

11.  Wilful  failure  of  the  lodge  otDoers  to 
do  their  doty  towards  collecting  a  death 
claim  of  a  member  of  a  mutual  benefit  »~  ' 
M  L.  R.  A. 


INCK.  MS 

ty  will  not  forfeit  the  rights  of  the  bens' 
fleiary,  who  haa  done  all  she  can  in  compli- 
ance with  the  rules  of  the  aaaociatioii. 
Murphy  V.  Independent  Order  of  tbe  B.  i  D. 
of  J.  of  A.  (Mise.)  Ill 

12.  The  demand  for  the  appraisal,  when  a 
policy  requires  appraisal,  must  be  made  in 
good  faith,  within  a  reasonable  time  after 

5 roof  of  loss  has  been  furnished,  and  in  such 
irect  and  explicit  terms  that  a  person  of 
ordinary  intelligence  may  fairly  understand 
that  a  submisaioQ  to  appraisera  for  an  ascer- 
tainment of  the  toss  ia  requested;  and,  when 
it  is  claimed  the  demand  was  made  in  writ- 
ing, the  instrument,  if  ambiguous,  will  be 
construed  most  strongly  against  the  insur- 
er. Grand  Kapids  Fire  fna.  Co.  v.  Finn 
(Ohio)  555 

13.  Notice  te  the  insured  to  protect  the 
property  from  further  damage,  and  preserve 
all  that  remains  of  the  property  "until  the 
loss  thereon  has  been  determined  in  the  man- 
ner atipulated  for  in  the  policy,"  and  that 
the  insurer  would  not  pay  any  amount 
claimed  "before  sixty  days  after  the  amount 
of  loss  or  damage  has  been  determined  in 
the  manner  stipulated  in  said  policy,"  does 
not  constitute  a  demand  for  a  submission 
to  appraisers  for  an  aacertainmeut  of  the 
amount  of  the  loss.  Id. 
Xaterest  In  prooewds. 

14.  Insurance  on  buildings  burned  afttt 
the  making  of  a  contract  of  saJe  be- 
longs to  the  vendor,  where  the  loss  falls  on 
him  because  the  contract  had  not  been  exe- 
cuted by  transfer  of  possession,  and  tbe 
validity  of  the  title  was  still  under  investi- 
gation.   Phinizy  v.  Guernsey  (Qa.)        OSO 

IE.  A  woman  named  aa  a  beneficiary  in  a 
policy  of  insurance  on  the  life  of  her  bus- 
band  docs  not  lose  her  right  to  the  proceeds 
of  the  policy  by  reason  of  a  divorce  obtained 
by  her  before  his  death.  Overhieer  v.  Mu- 
tual L.  Ins.  Co.  (Ohio)  GS2 
As  to  Subreption,  see  tupra,  1 ;  infra, 
17. 
Bight  of  aotloB. 

16.  The  provisions  of  a  policy  of  flre  In- 
surance that,  in  tbe  event  of  disagreement 
aa  to  the  amount  of  the  loss,  it  shall  be  as- 
certained by  appraisera;  that  the  loas  shall 
not  become  payable  until  sixty  days  aft«r 
notice  and  satisfactory  proof  of  the  loss 
have  been  given,  "includine  an  award  by  ap- 
praisers, when  an  appraisal  has  been  re- 
quired;" and  that  no  action  on  the  policy 
shall  he  sustainable  "until  a  full  compliance 
by  the  insured  with  all  tbe  foregoing  re- 
qulremente," — do  not  make  either  an  aseer- 
teinment  of  the  loss  by  appraisera  or  a  de- 
mand by  the  insured  therefor  a  condition 
precedent  to  a  right  of  action  on  Uie  policy 
to  recover  tbe  loss,  and  impose  no  obligation 
on  the  insured  to  furnish  an  award  of  ap- 
praisers, except  when  an  appraisal  has  been 
demanded  by  the  insurer.  Grand  Rapids 
P^re  Ins.  Co.  v.  Finn  (Ohio)  S55 

17.  An  Insured  who  destroys  the  insurer's 
right  of  subrogation  to  a  claim  against  per- 
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ISTBBEBT— Judicial  Bali. 


•ons  oanaing  a  Io«i  of  Inaured  flxtuTM,  bj 
mnsenting  to  exclude  any  eUim  for  tiiem 
from  the  coDBideration  of  the  jur^  and  from 
the  damage!  recovered  ia  an  action  by  him 
agftinst  the  part;  oaueing  Uie  low  to  recov- 
er damtigea  to  other  Ittrger  intereita  than 
the  flxtureB,  will  tlier«i>f  loee  any  right  of 
action  against  the  ineurer  on  account  of  the 
flxturei  under  a  poli^  providing  that  on 
payment  of  a  lo«t  the  auured  ahall  aaaign 
bin  claim  against  the  party  causing  it,  oi 

Srosecute  it  at  the  requeftt  and  expense  and 
>T  the  benefit  of  the  insured.  Packham  v. 
Oarman  Fire  In*.  Co.  (Ud.)  828 

NoTiB  ABD  Bum. 
luauranoe;  rulea  of  oonatructJon  of  policy. 


B34 

Right  of  anbrogatioii;  effect  of  oompro- 
miiing  action.  829 

Life  insurance  r4  assets  of  bankrupt  or  in- 
■olrfent:— (I.)  Scope  ot  note;  (11.)  bank- 
ruptcy or  insolvency  of  iasured  or  asaignor 
of  policy:  (a)  policy  payable  at  deat^  of 
Insured:  (1)  policy  payable  to  insured  or 
his  estate  or  personal  representatives;  (2) 
policy  payable  te  wife  of  insured;  (3)  (toli- 
oy  assigned   or  made   payable  to  credit: 

(a)  in  general;  (b)  necessity  of  notice  ol 
Msignment;  (o)  sufficiency  of  notice  of  •■- 
signment;  (d)  time  of  notice  of  aesign- 
ment;     (a)   extent    ot    ereditiiT's    interest; 

(4)   policy  assigned  to  other  than  creditors; 

(b)  policy  payable  at  specified  dat«  unless 
insured  dies  sooner:  (1)  polity  payable  to 
inaared  if  living;  otherwise  to  his  estate  or 
personal  representatives;  (2)  policy  paya- 
Ue  to  insured  if  living;  otherwise  tc  wife, 
child,  or  other  relatives;  (3)  policy  payable 
to  wife  at  maturity;  (III.)  oankruptCT  or 
insolvency  of  beneficiary  or  assignee;  (IV.] 
summary.  S3 

Forfeiture  of  benefit  oertiflcat«  1^  default 
of  subordinate  lodge.  Ill 

Divorce  as  affecting  wife's  right  to  insur- 
ance upon  her  husband's  life: — Ordinary 
policies  of  life  insurance;  benefit  certifi- 
cates; character  of  divorce.  SG2 

On  life;  payable  to  wife;  effect  of  di- 
vorce. S53 


Interest  on  the  amount  of  damages  recov- 
ered against  a  carrier  for  delay  in  deliver- 
ing goods  will  not  be  allowed.  Illinois  C. 
R.  Co.  V.  Southern  Seating  ft  C.  Co.  (Tenn.) 


nnoxiCATiKa  ijquors. 

An  ordinance  providing  that  it  sholl  be 


unlawful  for  the  proprietor  <rf  aay  asloon  or 

Elace  where  intoxicating  llquora  are  sold, 
is  clerks,  agents,  or  employees,  to  enter 
such  place  for  an^  purpose  on  Sunday  with- 
out first  obtaining  a  written  pemuedon 
from  the  mayor  or  recorder  of  the  town 
stating  the  length  of  time  be  may  remain 
in  the  saloon,  is  void  because  unreasonable 
and  vesting  an  arbitrary  discretion  in  the 
mayor  or  recorder.  Newbem  v.  UcCann 
(Tenn.)  476 


chap.  326,  requiring  a  license  for  such  t 
porary  or  transient  business,  notwithatand- 


JOHTDER.  . 


K  OR  Suit,  Notes  ahd  Buds. 


JOINT  DEBTORS. 

Notes  amd  BKms. 
Joint  debtors;  due  process  in  service  ou- 
677 
JOHTT-STOOK   OOMPAVT. 

A  joint-stock  company  orgaoiced  in  the 
state  of  New  York  by  an  agreement  between 
its  members,  and  wdsting  independent  of 
any  public  grant  or  franchise,  is  not  a  cor- 
poration, but  a  partnsrship.  State  ex  id. 
Railroad  &,  W.  Com.  v.  United  States  Exf. 
Co.  (Uinn.)  eS7 


JUSOMEIfT. 

Reversal  of,  as  to  UneonstitntJonality  ot 
Statute  Amended  Pending  Appeal, 
see  Appeal  akd  Gbbob,   16. 
The  decision  of  the  board  (rf  control  cre- 
ated by  Wyo.  act  Dec.  22,  1B90,  in  proceed- 
ings to  determine  priorities  of  rights  in  tiie 
waters  of  the  state,  is  not  re*  /Mdiooto  of 


righta  of  a  claimant  who,  npon  due  no- 
,  fails  to  appear  and  submit  proofs  irf 
claims;  and  he  is  not  estopped  from  at- 
serting  his  rights  in  the  courts,  (dnce  tks 
statute  imposes  no  penalty  for  a  failure  to 
appear,  and  there  is  no  express  Umitatian 
upon  the  further  assertion  of  bis  rights  bf 
legal  proceedings.  Farm  Investment  Co.  v. 
Carpenter  (Wyo.)  747 


JTTDICIAI.   SAXB. 

See  Levt  ASK-SOjn^^jQQlc 


J  u  lUBDlCTI  ON— LlCKNU. 


MS 


NOTKB  Aim  Bbiets. 
Jadiciftl  •«]«)  right  of  trustee  t«  puTch«u 


JUSTICE   OF  THE  ^EACE. 

Keview  of  ActioD  of,  without  Jurftdio- 

tion,  see  Cebtiobabi,  3. 
Double  DuoKges  against,  see  Dauaqes, 


ULKEB. 

Submerged  Landi  and  Artificial  Condi- 
tion, aee  Watebs,  3,  5-7- 

I-AinilOKD  AMD  TEMAHT. 

Notes  and  Bbibts. 


X,AItOEHT. 

InlorsiatioD  Given  Detective  aa  to,  Priv- 
il^ed,  see  Libei,  abd  Slasdeb,  4. 


XAW  BEPOBTS. 

IMitributed  to  County  Judges,  Right  to. 
Me  CouNTisa,  1, 

lEOACT. 

See  also  V/tlls. 

GfTect  of  Devise  of  All  Realty  on  Pre- 

•umption  m  to  Charge  on,  lae  EVT- 

DxnCE,  25. 


Power  to  Eatabllsli  Street  Oradea  alter 
Delegation     to    Municipality,     aee 

HlOBWAYS,  1. 


1.  Nonreiidenee,  witiiln  the  meaning  of 
W.  Va.  Code,  ehap.  41,  |  23,  granting  to  a 
hoaband  or  father  an  exemption  of  personal 
property  t<i  \Aie  extent  of  |200,  haa  tiie  same 
meaning  a*  nonresidenee  under  the  attach- 
ment Utr.  State  Uao  of  Burt  t.  Allen  (W. 
Va.)  £B4 

S.  A  mere  temporary  removal,  iHthout  a 
•et  purpose  to  abandon  his  former  residence, 
ia  not  tufflelent  to  make  a  person  a  nonreai- 
dent  of  a  state,  within  the  meaning  of  itat- 
ntea  relating  to  attachmenta  or  exemptions. 
Id. 

3.  The  Instant  a  person  b^ne  bia  removal 
frooi  the  state,  wiUi  a  set  purpose  to  aban- 
don hla  residence,  be  becomes  a  nonreeident 
within  the  meaning  of  the  attachment  and 
•xemptioo  laws,  without  acquiring  a  resi- 
dence in  another  state,  or  even  eroaaing  the 
state  lin&  Id. 

ML.R.A. 


4.  A  persrai  who  is  a  resident  of  the  state 
on  the  dky  of  the  sale  of  exempt  property, 
having  in  good  faith  resumed  his  residence 
after  a  temporary  abandonment  thereof,  may 
claim  his  exemptiiro  at  any  time  before  the 
sale,  although  he  waa  a  ntmresideut  on  the 
date  at  the  levy.  Id. 


1. 

1.  To  publish  of  a  merdiant  that  he  has 
not  "succeeded  in  obtaining  the  implicit  con- 
fideuce  of  local  people,"  and  that  "he  is 
looked  upon  locally  as  an  itineraot  trader, 
of  small  financial  responsibility  and  of  un- 
certain prospects,"  is,  if  false,  libelous  per 
ae.     Dun  V.  Weintraub   (Qa.)  D70 

i.  Any  disparaging  words  spoken  or  writ- 
ten of  a  merchant,  which  are  false  and  pro- 
ductive of  special  damage  flowing  naturally 
and  immediately  therefrom,  will  support  an 
action.  Id. 

3.  To  publish  of  a  merchant  that  he  has 
given  a  mortgage  upcm  bis  stock  of  goods, 
though  the  same  does  not  appear  of  record, 
is  not  fictionable,  without  allegations  of  spe- 
cial damage.  Id. 

4.  Information  given  to  detectives  in 
gard  to  larceny,  and  a  statement  of  the  ■ 
piciou  that  a  certain  person  is  the  thief, 
with  the  reason  for  such  suspicion,  are  priv- 
ileged.    Shinglem^er  v.  Wright   (Mich.) 

120 
B.  The  maxim  Folenti  non  /It  injurUt  ap- 
plies to  alleged  slanderous  statements  made 
in  the  presence  of  an  ofllcer,  where  the  sub- 
ject of  the  statement  elicited  it,  and  sent  for 
the  officer  for  the  express  purpose  of  liav- 


ing  the  statements  repeated  i^ 

Notes  akd  BsiEFa. 

Libel;  construction  of  language;  charging 
person  with  giving  a  mortgage.  C7I 

Privil^ed  communication  to  public  ofB- 
osr.  132 

UOEMSE. 

Discrimination    Not    Denied    of  Equal 
■     Protection,     see     Cosbtitutiohai. 

Law,  6. 
Of  Merchants  Belling  Farm  Produce,  see 

CoNBTiTUTioirAi,  Law,  16. 
Of     Phyniciana,     see     CorraTrrUTionAi. 

Law,  it.  • 
Of  Scavengers,  Required,  see  CoNSTim- 

TiosAL  Law,  19, 
Of    Itinerant    Venders,    see    CoirsTlTU- 

TioHAL  Law,  27. 
Real  Estate  Agent  Acting  without,  see- 

Con'TSACrrB,  Q, 
Of  Emigrant  Agents,  see  CouuEnoE,  6. 
Who  Itinerant  Vender,  see  Itinuiuiit 

Vendebs. 
Sale  without,  under  Mistake  as  to  Law, 

sea  Mistake, 

I.  The  business  of  lending  money  on 
household  or  kitchen  furniture  and  wearing 
apparel  is  a  useful  and  legitimate  one,  which 


Liens — Hastbb  akd  Brrvai 


cannot  be  subjected  to  »  prohibitory  license 
tax  under  s  charter  provision  that  Die  city 
shall  haie  authoritj  to  levr  and  collect  a 
license  tax  upon  kU  pi'i-ioDEi  exerciBin«{  any 
profesiiion,  trade,  or  calling  in  the  city,  and 
to  make  all  suitable  lawa  and  regulations 
necessary  and  propei  to  enforce  payment  of 
the  tai,  anri  to  pre.tcribe  suitable  penalties 
for  a  violation  thereof;  and  the  fact  ihat 
some  money  lenders  practise  usury  does  not 
render  the  husine^ii  injurious  per  te.  Mor- 
ton V.  Macon    (Ga.)  46Q 

2.  A  license  law,  the  nisin  purpose  of 
which  is  the  regulation  of  the  business  of 
temporary  and  transient  dealers,  is  not  iin- 
coDatitutional  because  it  is  made  to  some 
erteot  a  means  of  revenue.  State  v.  Pu-ter 
(R.  I.)  339 

3.  The  restrictions  and  license  fees  on  the 
business  of  temporary  and  transient  dealers 
are  not  so  unreasonable  and  burdensome  as 
to  amount  to  an  unconstitutional  prohibi- 
tion of  a  legitimate  and  harmless  business, 
when  they  require  a  special  deposit  of  $1,' 
000,  the  payment  of  a  state  license  fee  of 
$200  for  three  months,  and  of  from  i!iOO 
lo  S350  for  a  loot  license.  Id. 

NoTKS  AND  Briefs. 
Licenses;  oppressive  and  prohibitory.   340 
Imposing  license  t«x   on  dealerv;   distin- 
guished from  tax  on  property,  87 
Tax  on  occupations;  elTect  on  cominerce. 
6S5 
LIEMS. 

Waii-er  of,  by  Owner  of  Chattel  Mort- 
Ssge.  by  Attaching  Property,  bm 

MORTOAQB,    Z. 


Liens;  waiver  of  lien  by  attachment  or 
execution:  —  (I.)  Liens  not  depending  upon 
possession;    (II.)   Hens  depending  upon  pos- 


IJMITATION  OF  ACnOXS. 

1.  All  privileges  or  franchises  grautbd  by 
any  municipal  corporation  are  made  abso- 
lutely valid  after  six  years  from  the  date 
of  the  grant,  by  N.  M.  act  February  23, 
1693,  unless  suit  to  vacate  or  annul  them 
is  brought  within  six  months  after  the 
.Bsage  of  the  act.  A^a  Pura  Co.  v.  Las 
'egas  {N.  M.)  224 


pai 

Vei 

2.  Restating  the  circumstances  of  an  in- 
jury as  the  evidence  develops  them  is  not 
within  the  rule  that,  in  case  of  an  amended 
petition  setting  up  an  entirely  new  and  dis- 
tinot  cause  of  action,  the  statute  of  limita- 
tions will  not  eease  to  run  until  it  is  &led. 
Cincinnati,  N,  O.  *  T.  P.  R.  Co.  t.  Gray  (C. 
C.  App.  ath  C.)  47 


Limitation  of  actions;  time  of  attaetrinf; 
franchise.  221} 

»  L.  R.  A. 


Establishment  of  Bf^ard  of  Police  Gom- 
mi>i6  toil  era  by  Statute,  see  Uusics- 

PAJ,    CODPOSATIONS,    1. 


Local  self-governinent ;  in  Rhode  Island. 
330 
LODE. 

Driving  Tunnel  through  Prior  Lode,  see 

MI.VES,  1,  2. 
Locating  Lode  Claim  within  Boundaries 
of    Unpatented   Placer    Claim,   sea 
Mires,  3-6. 

LOOKOITT. 

Ordinance  Requiring,  see  Stbbct  R*n- 

By  Uoy,  see  Rauaoads,  4. 

Of  Buildings  Bunted  after  Contract  ol 
Sale,  see  Vemdob  and  Purchase 

HAITDAHITS. 

1.  In  a  mandamua  proceeding  to  compel 
the  publication  of  a  proposed  constitutional 
amendment  by  the  secretai?  of  the  comnioa- 
wealth,  as  required  by  the  Constitution,  it  is 
no  defense  that  no  appropriation  of  moneys 
to  defray  the  coat  of  pnUication  has  beea 
made,  where  it  is  not  skown  that  any  news- 
paper has  refused  to  make  the  publicatioii 
without  being  paid.  Com.  ex  rel.  Elkin  v. 
Griest  (Pa.)  B68. 

2.  Mandamus  is  the  proper  remedy  to  eom- 
pel  a  railway  company  to  repair  an  over- 
head bridge,  the  erection  of  which  was  made 
necessary  by  the  occupation  of  the  street  by 
the  railway  tracks,  since  there  is  no  other 
plain,  speedy,  and  adequate  remedy.  State 
•X  rel.  St  Paul  v.  Minnesota  Transfer  R.  Co. 
(Uina.)  664 

Notes  and  Bbt^tb. 

Mandamus;   application  for;   eataUishing 

right  to;  rights  of  relator.  670 

Precluded  by  other  remed7.  SS6 


ICASTER  AND  SEBVAHT. 

Station  Agent  Riding  Home,  am  Passen- 
ger, see  Cakbiebs,  G. 

Employee  nsiTU|  Pass,  as  Paaaenger,  sm 
Cabriebs,  fl. 

1.  A  railroad  company  which  snbatjtutes 
a  so-called  "automatic"  Bwitdi  for  those  in 
ordinary  use,  whidi  is  not  intemled  to  op- 
erate  itself  except  in    cases  of   eraergenn, 


MUSTEK   AHD   BBBVII 


2.  A  general  yard  master  of  a.  railroad  is 
&  fellow  iervaut  of  a  jard  foreman,  within 
the  rule  that  the  master  ia  not  liable  to  one 
for  the  negligence  of  Uie  other.  Id. 

3.  Failure  of  workmen  in  a  emetting  fac- 
tory to  replace  the  planking  over  a  pit  after 
removing  it  in  the  progresa  of  the  work,  in 
consequence  of  which  another  workman, 
when  Bcnt  upon  an  errand  by  his  foreman, 
fell  or  slipped  into  the  pit,  is  the  negligence 
of  co-servuntB,  to  that  recovery  cannot  be 
had  a^inst  the  employer  far  the  damages 
cauaed  by  the  accident,  where  the  employer 
had  furnished  the  proper  covering,  and  the 
failure  to  use  it  properly  was  that  of  the 
servants  alone.  Bofleld  v.  Guggenheim 
Smelting  Co.  (N.  J.  Err.  &  App.)  417 

4.  The  employment  of  an  independent  con- 
tractor to  conduct  an  exhibition  at  a  private 
pa-rk  will  not  relieve  the  owner  from  all  lia- 
bili^  for  injury  to  spectators  who  are  upon 
the  grounds  at  his  invitation,  but  he  is 
chargeable  with  the  duty  of  using  reason- 
able care  to  see  that  the  premiies  are  in  safe 
condition,  and  that  due  precautions  are 
taken  to  guard  against  injury.  Bebeck  t. 
Plattdeutsche  Volkafast  Verein  (N.  J.  Err. 
*App.)  109 

6.  A  servant  who  receives  from  bit  mas- 
ter a  fund  held  in  trust  tor  a  third  party, 
and  difibuTBes  it  under  his  master's  order 
to  pay  the  master's  debts,  with  notice  of  the 
rights  of  the  real  owner  and  of  his  mastor's 
insolvency,  ia  not  liable  for  converting  the 
fund,  because  his  possession  and  control  of 
it  is  that  of  his  mast«r.  Hodgson  v.  fit. 
Paul  Plow  Co.  (Minn.)  644 

Notes  un>  Bbietb. 

Master  and  servant;  liability  of  servant 
or  agent  for  conversion,  trespass,  or  other 
positive  act  of  wrongdoing  against  third 
parties  under  orders  of  bis  employer:  —  (I.) 
General  rules;  (II.)  trespass;  (III.)  as- 
sault, fraud,  and  other  wrongful  acts;  (IV.) 
conversion :  ( a )  agency  no  defense ;  ( b ) 
mere  deposit  with  agent;  (a)  mere  trans- 
portation by   agent;    (d)    changing  litle. 

644 

What  servants  are  deemed  to  be  in  the 
same  common  employment,  apart  from  stat- 
utes, where  no  quMtioiu  as  to  vice  prin- 
cipalship  arise;  —  (1.)  Introductory:  (a) 
scope  of  note;  (6)  general  statement  of 
what  constitutes  common  employment;  (c) 
common  employment  a  queatiott  of  law  when 
the  facts  are  uudiBputed;  (II.)  theory  that 
community  of  employment  depends  solely  on 
whether  toe  delinquent  servant's  negligence 
was  a  risk  contemplated  by  the  injured  iscrv- 
ant:  (a)  generally;  (b)  diversity  of  duties 
or  departments  not  sufBcient  to  exclude  de- 
fense of  common  employment;  (c)  contigu- 
ity a  material,  though  not  decisive,  factor; 
(d)  illustrative  eases  of  common  employ- 
meat  :  ( 1 )  railway  work :  ( a )  servants 
working  in  tlie  offica  departments  and  oper- 
SOL.R.  A. 


ating  trains;  (b)  servants  e:^ged  in  band- 
ling  the  same  train;  (c)  servants  working 
on  different  trains;  (d)  servants  handling 
ordinary  trains  and  servants  eropioye.-!  in 
the  repair  or  construction  of  the  permanent 
way;  (e)  servants  handling  work  trains  and 
servants  employed  on  the  permanent  way 
in  connection  with  such  trains;  (f)  serv- 
ants  engaged  in  handling  trains  and  in  giv- 
ing signals;  (g)  servants  belonging  to  regu- 
lar train  crews  and  switchmen;  {h)  serv- 
ants handling  cars  and  servants  inspecting 
or  repairing  them;  (()  servants  handling 
trains  and  servants  performing  miscellane- 
ous duties  in  yards;  {})  servants  engaged 
solely  in  the  construction  or  maintenance  of 
the  permanent  way  and  its  accessories;  (ft) 
servants  loading  cars  and  servants  handling 
them;  (J)  servants  engaged  in  loading  cars 
and  trackmen;  (m)  servants  employed  in 
the  mechanical  departments;  (2)  occupa- 
tions other  than  railway  work:  (a)  serv- 
ants of  municipal  corporations;  (b)  serv- 
aTits  in  stares;  fo)  servants  working  on 
stage  coaches;  id)  servants  in  milU,  fac- 
tories, and  similar  establishments;  (o)  em- 
Filoyees  in  lumber  yards ;  (/]  servants  work- 
Qg  in  quarries ;  [  (p )  servants  working  in  or 
about  mines  and  similar  work;  (ft)  serv- 
ants engaged  in  building  or  equipping 
ships;  (t)  crews  of  ships;  (;)  servants  en- 
gaged in  loading  and  unloading  ships;  (It) 
servants  employed  on  structures  in  course 
□f  erection ;  ( I )  servants  engaged  in  repair- 
ing plant;  {m)  servants  operating  hoisting 
apparatus,  and  other  servants  in  the  earae 
establishment;  (n)  servants  engaged  inside 
and  outside  of  warehouses,  factories,  etc.; 
(o)  disconnection  of  duties,  when  so  great 
as  to  negative  implied  acceptance  of  the 
risk  of  a  fellow  servant's  negiigencc;  (111.) 
theory  that  common  employment  depends 
on  identity  of  departments  of  work  or  con- 
sociation of  duties:  (a)  identity  of  depart- 
ment as  a  test,  generally;  (b)  consociation 
of  duties  aa  a  test  of  common  employment; 
(o)  same  subject  continued;  (d)  relation 
between  the  Uieories  of  nonassignable  du- 
ties and  consociation  of  duties;  (e)  differ- 
ence of  identity  of  department,  not  neces- 
sarily conclusive  under  the  consociation  doc- 
trine;' (f)  some  secondary  results  of  the 
consociation  doctrine  have  been  noted  in  the 
decisions;  (g)  consociation  primarily  a 
question  of  fact  for  the  jury;  (h)  criticisms 
of  the  doctrine  of  consociation;  (i)  illus- 
trative cases  as  to  the  doctrine  of  consociat- 
ed  duties:  (1)  railway  work:  (a)  servants 
engaged  in  office  work  and  in  handling 
trains;  (b)  servants  working  on  the  same 
train;  (a)  servants  handling  different 
trains;  (d)  aervants  handling  trains  and 
switchmen;  (e)  servants  handling  trains 
and  express  and  baggage  men;  if)  servants 
handling  trains  and  car  inspectors  or  car 
repairers;  (;)  servants  handling  trains  and 
watchmen;  (h)  switching  crews  in  yards; 
(t)  servants  handling  trains  and  servants 
Icwding  cars;  (;')  servants  handling  ordi- 
nary trains  and  servants  employed  in  the  re- 
pair or  construction  irf  the  permanent  way; 
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(it)  aemnta  handling  work  trUiu  and 
■ervants  employed  on  the  pemuuent  wbj-; 
{I)  MrrantB  engaged  aolely  in  the  conatruc- 


otber  departments;  (n)  wrrant*  engaged  in 
round  houiea  and  the  various,  ihops;  (2) 
occupations  other  than  railway  work;  (a) 
■ervants  engaged  in  work  on  bulldioga  in 
procesi  of  erection;  (b)  serranta  working 
on  or  about  Bblps;  («)  terrants  employed 
in  coal  yards;  (d)  seTvants  employed  in 
iron  works;  («)  servants  employed  in  fae- 
tories,  etc.;  (f)  servants  engaged  in  min- 
'  ing  work;  {g)  servants  employed  In  hotels; 
(A)  servanfjB  employed  !n  mills;  (i)  serv- 
ants employed  in  quarries  and  sewers)  (IV.) 
common  employment,  considered  with  ref- 
erence to  the  continuity  of  the  relation  of 
master    and    servant:      (a)   generally;    (fi) 


{o)  positions  of  servants  while  being  trans- 
ported on  vehicles  belonging  to  their  em- 
ployers; (d)  rationale  of  these  cases;  (e) 
payment  or  nonpayment  of  fare  not  neces- 
sarily decisive  for  or  against  the  servant's 
right  to  recover;  (/)  special  bargain,  wheth- 
er rights  of  a  passenger  may  be  conferred 
by;  ig)  position  of  servant*  while  entering 
or  leaving  the  premises  of  their  employers 
on  foot.  417 


ances;  negligence  of  superior  servant. 
Liability  for  act  of  contractor. 


1.  Damnum   absqne     Injuria.     Trevett   v. 
Prison  Aaso.  of  Virginia   (Va.)  6M 

2.  Equality  is  equity.    Be  Fixen    |C.  C. 
App.  9Ui  C]  605 

3.  IgnorantJa     lesiB     neminem      excusat. 
Bute  V.  Foster  (R.  1.)  339 

4.  Kaason  is  the  life  of  the  lav.     Dieti- 
man  v.  Mullin  (Ky.)  SOS 

6.  Sic  utere  tuo  ut  alienum   non  Isdas. 

Earaaek  v.  Peier   (Wash.)  S46 

Bute  T.  Snowman   (Me.)  644 

Louisville  ft  N.  R.  Oo.  v.  Marhnry  Lumber 

Co.  (Ala.)  820 

Volenti  noD  fit  injuria,  see  Libel  and  Slah- 

DBB,  0. 

NoixB  AND  BROira. 


Damnum  absque  injurl*. 
Volenti  non  fit  injuria. 


S13 


KATOR. 

Liability  of  Ofllcial  Bond  for  Arreet,  see 
Bonra,  8. 


Of  Prisoner,  see  Cboonal  Law,  1. 
MEDICAX   BOARDS. 


auUiority  of  a  sUtnte  oreating  tbs  offlo^ 
does  not  violate  Md-  Coimt.  art.  8,  !  10,  pio- 
vidil^  for  nominations  of  officers  l^  the  gov- 
ernor, "unless  a  dilTerent  mode  of  appoiat- 
m«nt  be  prescribed  by  the  law  creamy;  the 
oQice."     Schollev.  State  (Md.)  411 

2.  The  authority  ba  appoint  medical  ex- 
aminers, conferred  upon  incorporated  medi- 
cal societies  by  Md.  Acts  1392,  chap.  296, 
Acts  1S94,  chap.  217,  and  Acta  18D6,  chap. 
194,  is  not  invalid  as  committing  the  eiecu- 
tian  of  the  law  to  a  body  corporate  not  an 
officer  or  agent  of  the  government.  Id. 

MKDZOAI.   OOLZ^OEa. 

School   of    Osteopathy  as,   se«    Phtbi- 
ciuiB  ajiD  Simcions,  1. 

HXETEB. 

1.  The  right  t0  drive  a  tunnel  for  tiie  pur- 
poses of  discovery  through  a  senior  valid 
subaiating  location,  underneath  iU  anrface 
'"^iindaries  extended  downward  vertically,  is 

:>t  conferred  hy  U.  8.  Rev.  Stat.  3  2323. 
Calhoun  Qold  Min.  Co.  t.  Ajaz  Gold  Min.  Co, 
(Colo.)  209 

2.  The  right  to  drive  a  tunnel  through 
prior  lode  claims  is  not  conferred  by  U.  S. 
liev.  SUt  (  233a,  and  Mills's  (Colo.)  Ann. 
Stat.  I  3141,  as  the  former  merely  permits 
the  state  to  provide  for  eaaemenU  for  the  de- 
velopment of  mines,  and  the  latter  does  not 
attempt  to  confer  any  such  right,  but  Is 
limited  to  the  one  purpose  of  discovery,  in 
which  respect  it  has  been  superseded  by  the 
act  of  Congress  on  that  subject  Id. 

3!  A   lode  mining   claim   may  be  located 

within    the    boundaries    of   an    unpatented 

placer  claim  by  the  owner  of  the  latter  and 

third  persons.     McCarthy  v.  Speed   (8.  D.I 

1S« 

t.  The  location  of  a  placer  mining  claim 
does  not  prevent  the  subsequent  location,  by 
third  persons,  of  lode  claims  within  iU  ex- 
terior boundaries,  whicii  are  known  to  mst 


Palmer   (Colo.) 

5.  One  who  locates  a  lode  mining  claim 
within  the  limiU  of  a  placer  daim  is  enti- 
tled to  a  strip  1,600  feet  long  and  50  feet 
wide,  under  U.  B.  Rer.  SUt.  |  2333,  giving 
an  applicant  for  a  patent  for  a  placer  claim 
a  right  bo  a  patent  for  a  lode  claim  knows 
to  exist  witliin  the  limiU  of  the  placer  claim 
upon  paying  an  extra  amount  for  that  quan- 
tity of  land,  attd  providing  that  in  ease  he 
is  not  in  possession  of  the  lode  claim,  and 
it  is  not  referred  to  in  his  claim  or  patent, 
then  ikt  application  shall  be  constxned  as  ■ 
conclusive  declaration  that  he  has  no  right 
to  possession  of  the  lode  claim.  Id. 

Q.  The  "space  of  intersectJon"  whie)),  I7 
n.  S.  Itev.  SUt.  I  2336,  in  ease  ot  intersect- 
ing vefns,  shall  belong  to  the  prior  loeatioB, 
with  all  ore  or  mineral  contained  thereto, 
but  subject  to  a  right  of  way  through  it  for 
the  subsequent  location,  is  not  limited  to 
the  space  in  which  the  vuns  tJiemselTW  in- 
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taneet,  bnt  fneludet  the  cottre  space  wiUiin 
whiidi  there  ia  an  interwcLion  ot  the  daimB; 
«n<l  the  crow  tbIdj  within  that  epaoe,  bat 
uptaaag  nitbin  the  limit*  of  the  prior  loca- 
tion, belong  thereto.  Calhoun  Qold  Min.  Co. 
T.  Ajax  Oold  Uin.  Co.   (Colo.)  209 

7.  A  location  for  tunnel-iite  purposee,  un- 
der U.  S.  KcT.  Stat.  9  2323,  givisE  the  owner 
the  right  of  potMMian  of  all  veins  or  lode* 
within  3,000  feet  frotn  tiM  face  of  luch  tun- 
nel, OS  the  line  thereof,  not  previouslj  kna>wn 
to  exist,  but  discovered  in  such  tunnel,  to 
the  Mme  extent  as  if  discovered  from  the 
•nrface,  does  not  include  blind  veins  cut 
therein  underneath  prior  lode  claims.      Id. 

8.  Leave  to  develop  blind  veins  of  a  tun- 
nel within  the  linee  of  prior  lode  claims,  for 
the  purpose  of  establiHbing  their  character, 
ahould  not  be  granted  bj  a  court  when  this 
will  continue  a  treBpass  which  has  been  made 
in  an  attempt  to  initiate  title  to  those  veins. 

Id. 
0.  The  relation  of  ootenants  wilt  continue 
to  exist  between  two  locators  of  a  mining 
claim  until  the  claim  is  abandoned  or  for- 
feited.    McCarthy  v.  Speed   {B.  D.)  1S4 

10.  One  cotenant  of  a  mining  claim  upon 
wUch  the  annual  asaeeament  work  has  not 
been  done  cannot,  by  relocating  the  claim, 
obtain  a  title  thereto  as  against  his  coten- 
Ante.  Id. 

11,  A  poBsesBory  title  to  a  lode  mining 
claim  is  within  the  meoJiing  of  a  statute  giv- 
ing a  person  in  possession  of  real  estate  n 
right  to  maintain  an  action  against  an;  per- 
son  claiming  an  eHtate  adverse  to  him,  for 
the  purpoee  of  determining  such  adverse  ea- 
titte.  Mt.  Hoea  Min.  U.  &  L.  Co.  v.  Palmer 
(Colo.)  280 

IE.  Persons  who  locate  a  mining  claim, 
and  record  a  location  certificate  thereof,  can- 
not, as  against  one  who  purchaaea  an  inter- 
est in  the  claim,  prove  that  the  location  was 
void  for .  want  of  discovery  of  mineral  in 
place.     McCarthy  v.  Speed  (8.  D.)  184 

13.  The  pumping  of  natural  gas,  or  the 
uee  of  other  artiGcial  dcyicea  to  increase  its 
flow,  from  a  continuous,  connected,  and  lim- 
ited reservoir  in  the  earth,  to  the  datoage  of 
other  proprietors  who  have  wells  supplied 
from  such  common  reservoir,  is  an  unlaw- 
ful injury  to  the  common  right*  of  the  lat- 
ter, independently  of  ai^  statute  on  the  anb- 
jeot.  Manufacturers'  Gas  ft  0.  Co.  v.  In- 
diana Gas  k  O.  Co.  (Ind.)  T6S 

14.  Owners  of  land  above  a  reservoir  of 
natural  gas  may  maintain  an  action  to  pre- 
vent acts  by  other  landownera  which  will  re- 
sult in  the  Injury  or  destructifm  of  the  res- 
ervoir. Id. 

KOTEB   AND  BBIEFS. 

Mines;  property  in  natural  gaa.  768 

Right  of  cotenant,  agent,  or  person  stand- 
ing in  other  fiduciary  relation  to  relocate  a 
mining  claim  for  hia  own  beneflt  to  the  ex- 
elusion  of  the  other  pkrtyr — Cotenant;  ■ 
agent;  grantor  or  mortgagor;  conclusion. 


Veins  intersecting,  crosaing,  or  nniting:- 
Interseeting  or  eroasing,  generally;  necei 
^ty  of  adversing;  veina  uniting;  conclusioi 


constitutes  knowledge;  character  of  v.  _  _. 
lode  as  known:  (a)  belief;  (b)  neceii^ity 
that  lode  be  previoualy  located;  (o)  con- 
structive notice;  (d)  character  of  vein  or 
lode  as  known;  (3)  to  whom  known;  (4) 
time  of  knowledge;  (o)  presumption  and 
proof  as  to  knowledge  of  vein  or  lode;  (d) 
validity  and  effect  of  express  exception  in 
ptocflr  patent;  (III.)  entertaining  applica- 
tions, and  granting  patents,  for  l^e  claims 
afteriaauanceof  placer  patent;  (IV.)  width 
of  lode  claim;  (v.)  adverse  effect  of  judg- 
ment in  adverse  suit;  (VI.)  right  to  locate 
lode  claim  before  application  for  placer  pat- 
ent;   (VII.)   miscellaneous.  289 


M  L.  R.  A. 


184 


A  violation  of  a  statute  against  engaging, 
without  a  license,  in  the  temporary  or  tran- 
sient sale  of  goods,  is  not  excused  by  advice 
of  a  state  officer  to  the  effect  that  the  law 
did  not  apply  to  the  person  who  is  charged 
with  ita  violation,  and  who  was  not  misled 
as  to  the  facts,  but  only  as  to  the  law. 
SUte  V.  Foster  (B,  L)  339 


MOBTGAOE. 

Chattel  Mortgage  Not  Constructive 
Severance,  see  Bmblembnts. 

Foreclosure  of.  Securing  Ultra  Ftrwa 
Loan  of  City  Money,  see  Mukici- 

PAI.  COBPOKATIOnS,   10. 

Payment  to  Subogent,  see  Patuekt. 

1.  A  purchaser  of  land  on  forecloaure  U 
entitled  to  wheat  grown  upon  the  premieea 
during  the  period  of  redemption,  which,  un- 
der a  contract  between  the  mortgagor  and  a 
third  person  who  farmed  the  laild  on  nhares 
(title  and poBseaaion  of  all  the  grain  grown 
being  retained  in  the  mortgagor  until  eet- 
tlemeut),  has  been  set  apart  as  the  amount 
due  the  mortga^r  as  rent,  and  may  pursue 
the  same  remedtea  to  enforce  his  right  which 
the  mortgagor  has  against  his  leasee,  under 
N.  D.  Rev.  Codes,  B  6S4B,  providing  that 
a  purchaser  on  foreclosure,  from  the  time  of 
the  sale  until  redemption,  is  entitled  to  re- 
ceive from  the  tenant  in  possession  the  rents 
of  the  property  sold,  or  the  value  of  the  use 
and  occupation  thereof.  Whithed  v.  St.  An- 
thony k  E.  Elevator  Co.  (N.  D.)  2S4 
2.  The  levy  of  an  attachment  upon  prop- 
erty covered  by  a  chattel  mortgage,  although 
the  plaintiff  knows  of  the  mortgage  and  has 
bought  it  for  the  purpose  of  enabling  him  to 
attach  the  property,  will  constitute  a  waiver 
of  the  lien  of  the  mortgage,  siHce  the  liens 
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UDder  ths  mortgage  uid  the  attuhmeDt 
•o  different  and  inconiiBtent  that  they  i 
not  exist  et  ihe  aajne  time,  puticulArly  in 
favor  of  the  same    peTBon.     Dix    r.    Smith 
(OkU.)  714 

Notes  aud  Briefs. 

Mbrtgage;   waiver  of  lieo  of,  by   attach 


Who  may  redeem.  C39 

MOTIVE. 

Notes  Ann  BRrEFS. 
Motive;  bb  afTeoting  liaWlitj  for  act.    SOB 

MOTIVE  POWER. 

Change  of;   LiabiUtf  for  ColliBion,  see 

MRECT  lUlLWAIS,    1. 

MUinOIFAI.        OORPORATIOKB. 

Impairment  of   Contract  for  Exclusive 
Lighting  FriTilege,  see  Coktkacth, 


Maintain      Railroad 'a 

Bridge  No  Defense  to  Railroad,  >ee 

EiaiiWATG,  9. 

Interference  bj   Ordinance  witli   Water 

Company's   Contract,   see   Injuro 


Ordinance  Prohibiting  Proprietor  from 
Entering  SsJoon  on  Sunday,  see  In- 

TOXICATIltQ  LiQUOKB. 


nns  Suf 


1. 


:   Requiring   Lookout,   aa   Af- 
fecting Liability,  lee  Stk^tt  Rui.- 

molation  <rf  Sunday  Law  a«  Defense  to 
Action  for  Injuries,  see  Sitndat. 

Dde^tion  to,  of  Power  to  Fix  Water 
Rates,  see  WATERa,  14. 

1.  The  estabtiahment  of  a  board  of  polioe 
commiRsionera  for  the  city  of  Newport  by  R. 
I.  Pub.  LawB  1900,  chap.  B04,  ig  not  uncon- 
ititutional  on  the  ground  of  interference 
with  the  right  of  that  city  to  local  self-gov- 
ernment, BO  far  as  the  appointment  of  a 
chief  of  police  by  said  commissioners  is  con- 
cerned, since  a  police  oflicer  does  not  perform 
a  purely  municipal,  but  a  state,  duty.  New- 
pOTt  V.  Borton  (R.  I.)  330 

2.  An  ordinance  intended  to  prevent  or 
remedy  an  abuse  of  the  transfer  syatem  is  a 
le^timate  exercise  of  tbe  power  expressly 
granted  by  Cal.  Civ.  Code,  3  503,  giving  cit- 
ies the  right  to  make  reasonable  r^ulations 
for  the  operation  and  management  of  street 
railways.     Ex  parte  Lorencen  (CaJ.)  55 

SO  L.  R.  A. 


3.  Tbe  generally  of  tbe  language  of  an 
ordinance  making  it  a  penal  offense  for  any 
person  except  a  duly  authorised  conductor 
or  agent  of  a  street-railway  company  to  ii- 
sue,  deliver,  give,  or  aell  any  transfer,  txaiu- 
fer  check,  or  ticket  issued,  or  purporting  to 
be  issued,  by  such  company,  doe*  not  make 
the  ordinance  invalid  on  the  ground  that  it 
U  unreasonable  and  opjiressive  by  making 
ever;  person,  however  innocent,  who  shall 
hand  a  transfer  to  anyone  other  tha^i  the 
person  authorized  to  receive  it,  guilty  of  ■ 
iriiBdemeanor,  since  the  courts,  in  conatruin; 
the  ordinance,  will  look  to  its  essence  and 
spirit,  and  will  apply  it  only  to  acts  in  their 
nature  ill^aJ  or  fraudulent.  Id. 

4.  An  unconstitutional  attempt  to  en- 
force a  private  civil  contract  by  penal  l^is- 
latiou  is  not  made  by  an  ordinance  providing 
that  it  shall  be  a  misdemeanor  for  a  passen- 
ger to  give  away  or  sell  any  street-railway 
transfer,  since  ite  primary  object  is  to  pro- 
mote the  convenimce  and  weUare  of  thr 
traveling  public.  Id. 

5.  A  municipal  ordinance  mnlring  it  an 
offense  to  permit  gaming  in  the  plaoe  or 
house  of  any  person  is  not  invalid  because 
tbe  state  has  enacted  a  statute  which  pitdiib- 
its  such  acta  in  puUie  places.  Qreenrille  v. 
Ksmmis  (8.  C.)  7Z5 

6.  No  new  right  of  action  is  conferred 
upon  a  third  person  by  a  general  city  ordin' 
ance  imposing  certain  duties  upon  street- 
railway  companieB,  and  prescribing  a  penal- 
ty for  failing  to  comply  therewith,  since,  tbr 
act  being  a  general  police  regulaUon  not  en- 
acted for  the  beneflt  of  particular  persons. 
no  other  liability  follows  a  violation  than 
that  which  the  ordinanea  itself  prescribe*. 
HolwcTson  V.  St  Louis  A  S.  B.  Co.  (Ho.l 

660 

7.  The  provision  that  the  repeal  of  ■ 
statute  shall  not  affect  any  right  aecraed. 
dutj  Impoeed,  penalty  incurred,  or  proceed- 
ing commenced  under  or  by  virtue  of  the 
statute  prior  to  the  repeal  thereof,  contained 
in  Kan.  Oen.  SUt.  IS97,  chap.  1,  S  8,  aubd.  1. 
does  not  apply  to  nnnicapsl  ordinsnees. 
Denning  v.  Tount  (Kan.)  103 

8.  Perscns  contracting  with  a  munieipsl 
corporation  must,  at  tlieir  peril,  inquire  in- 
to the  power  of  the  corporation  or  its  olBeen 
to  make  tiie  contract.  State  ex  reL  St  Paul 
V.  MinneaoU  Tranafer  R.  Co.  [Minn.)      656 

0.  Ratification  and  acquiescence  cannot 
be  invoked  to  le^ise  a  contract  of  a  munici- 
pality, made  by  its  officers  in  excess  of  au- 
thority, even  Uiough  the  oiKitract  haa  been 
performed  by  <»ie  of  tbe  parties.  Clarlis- 
burg  Electric  Light  Oo.  V.  (^arkstxirg  [W 
Va.)  Ui 

10.  A  mortgage  seooring  an  ultra  oircj 
loan  of  the  money  of  a  city  by  its  otBcers  id 
excess  of  its  charter  powers  may  be  fore- 
closed against  one  who  bought  ihe  properly 
with  full  knowledge  of  the  mortgage,  sine* 
the  city  is  not  bound  I^  the  unlawful  acts  of 
it9  offlcers.  Fergus  Falls  t.  F«rgiis  Fall* 
Hotel  Co.  (Minn.) 


,Coe>^lc 


Natdsal  Qa»— Ndiuncu. 
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11.  No  power  to  grant  ma  ezclutive  pTlTl- 
lege  to  an  eletrtiic-llght  company  to  lupplf 
a  city  and  ita  inhabitants  with  light  is  given 
by  W.  Va.  Code  1868,  p.  329,  granting  to 
munieipalitieB  tlie  power  to  control  atreets 
and  li^t  th»  •aina;  and  snch  an  ozclUBive 
francbisa  U  ultra  vire»  and  void.  Clarln- 
bnrg  Electrfo  Light  Co.  v.  Clarksburg  (W. 
Va.)  142 

12.  The  wrongful  arreat  of  a  person  who 
has  committed  no  offense,  and  a  brutal  aa- 
■ault  upon  him,  though  made  by  a  policeman 
who  ia  notorioualy  incompetent  and  who  has 
been  retained  by  the  city  authorities  with 
knowledge  ol  his  incompetency,  does  not  ren- 
der the  city  liable,  either  for  the  tort  of  the 
policeman  or  the  negligenoe  of  the  city  of- 
ncialH  in  appointing  or  retaining  him  in  of- 
fice, in  the  abaence  of  any  statute  imposing 
■Dcb  liability.  UcIUhenny  v.  Wilmington 
(N.  0.)  *70 

Nona  AMD  BuzFS. 

Municipal    corporation;    rights  of   local 

••If -government.  331 

ConstruetiMi  of  ordinances  tc  make  them 


Blffect  of   repeal  of  ordinance  on  existing 
righta.  103 

Liability  for  torts  of  polioe  officers.      471 
Vltra  viret  acta;  remedies  in  case  of.   170 
Power  to  build  bridge;  ultra  vires  acts  of; 
ooiDproDuse  contract  by.  S&6 


Bee  also  Mimes,  18, 14. 


jTEOUaEITOE. 

Of  Railroads;   Presumptions  and  Suffi- 
ciency, see  EviDEBCE,  6,  86,  27. 
Dangerous  Operation  of  Train,  see  Bin- 


10,  2. 
Ocmtributory    Negligence   as  Affecting 

Liability   for   Death,    see    Stbbbt 

Railivats,  3. 
See  also  Cabriebs;  Railboads;  Street 

Railway  B. 

1.  Mere  ownersbip  ot  real  property  does 
not  render  one  liable  for  injuriee  resulting 
from  the  acta  of  an  Independent  contractor 
thereon.  Wright  v.  Big  Rapids  Door  k  B. 
Ufg.  Co.   (Uieh.)  490 

2.  One  is  not  liable  for  the  negligent 
piling  of  lumber  by  another  who  has  con- 
tracted to  take  the  lumber  from  a  ear,  pile 
and  dry  it,  use  a  portion  of  it  in  making 
articles  to  be  paid  for  by  the  piece,  ana 
turn  the  rest  over  to  the  former  for  use  on 
portions  of  the  premises  remaining  in  his 
control,  the  owner  having  no  control  or 
supervision  as  to  the  piling.  Id. 
SO  L.  R.  A. 


S.  No  liability  attaches  to  the  oumer  ol 
a  private  park  for  an  injury  caused  by  the 

Eremature  explosion  of  a  bomb  at  an  ex- 
ibition  given  by  a  manufacturer  of  lire- 
works,  under  a  contract  with  the  owner,  al- 
though the  injured  person  was  upon  the 
grounds  at  the  invitation  ot  the  owner  and 
in  consideration  of  an  entrance  fee,  and  the 
explosion  of  the  bomb  was  due  to  carelesa- 
ness  in  its  construction  or  in  setting  it  off, 
where  the  person  in  charge  of  the  fireworks 
was  skilled  in  their  mantSocture  and  in  set- 
ting them  off,  and  the  owner  of  the  park  ex- 
ercised no  control  over  the  exhibition,  and 
omitted  no  reasonable  precaution  for  the 
safety  of  spectators.  Sebeclc  v.  Flsttdeutsche 
Volksfest  Verein  (N.  J.  Err.  ft  App.)  199 
See  also  Mabtbb  and  Ssbvakt,  4, 
NoTsa  AND  ^lEFs. 
See  also  Action  oe  StnT. 

In  use  of  appliances  shown  by  experience 
to  be  safe.  48 


IltiaROES. 

Regulation  as  to,  see  C 
Reasonableness   of   Discrimination,   see 


IfEWTRIAI.. 


fusing  instructions,  where  the  verdict  ia  in 
acoordance  with  the  tme  law.  Holwersoo  v. 
Bt  Louis  &  S.  R.  Co.  (Mo.)  860 


Nonretidenee ;  due  process  in  servioe  on. 

677 

HOnOE. 

Necessitj  of,  In  Injunction  Suit,  see  Ih- 
jononow,  6,  7 

Preliminary  to  Suspension  or  Forfeit- 
ure, see  -iNanKANCE,  6,  7. 


Notice;  ot  limitation  of  powers  of 


"TS 


mnSAiioES. 

Regulation  ot  Smoke,  see  CoHBTiruTion- 

Ai.  Law,  18,  28. 
County's     Liabilitr    for     Pollution    ol 

Stream    by    Sewage    from    Public 

Buildings,  see  Cookties,  2. 
Insufficiency  of    Smoke    Conaumers,  on 

Proeeoution  for  Nuisaoce,  aaa  livi> 


DENCE,  23. 


.Google 


1.  He  erection,  of  m.  water  tank  in  ft  pub- 
lic street,  3E  feet  from  a  church,  and  of  a 
paaseuger  railway  station  SO  feet  therefrom, 
thereby  enveloping  the  church  in  smoke  and 
filling  it  with  ofrensive  odors  and  more  or 
leas  smoke  and  cinders,  and  disturbing  the 
congregation  by  the  load  and  incessant 
noises  caused  by  the  blowing  ott  of  Hteam, 
the  ringing  of  bells  and  sounding  of 
whistles,  and  the  backing  of  trains, — consti- 
tutes a  private  nuisance,  for  which  compen- 
sation must  be  made  or  the  nuisance  re- 
moved. Chicago  G.  W.  R.  Co.  t.  First  M. 
E. 'church  (C.  C.  App.  8tb  C)  4S8 

2.  Smoke  may  constitute  a  public  nui- 
sance, although  it  is  not  constantly  emitted, 
but  only  at  intervals  from  day  to  day. 
Hoses  T.  United  States  (App.  D.  C.)         &32 

3.  The  occupants  of  a  building  whoxe  lia- 
bllit|r  for  the  emissioD  of  dense  or  thick 
black  or  gray  smoke  or  cinders  from  the 
smokestack  or  chimney  of  the  building  is 
declared  by  the  act  of  Congress  of  February 
2,  1609,  applying  to  the  District  of  Colum- 
bia, must  be  deemed  those  occupants  only 
who  have  some  agency  in  the  control  of  the 
furnace  producing  the  smoke.  Id. 

Notes  and  Bbietb. 

Nuisance;  what  is.  800 

Of  smoke;  legislation  as  to.  333 

By  street  railway.  726 

OFFICERS. 

Appointment  of  Boards    of    Examiners 
by  Medic&l  Societies,  see  Medioial 


1.  A  public  office  is  not  property,  within 
the  meaning  of  the  constitutional  provision 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  ol 
law  and  the  judgment  of  his  peers."  It  is 
a  mere  public  agency,  revocable  according  to 
the  will  and  appointment  of  the  people,  as 
expressed  in  the  Constitution  and  the  laws 
enacted  in  conformity  therewith.  Moore  t. 
Strickling  {W.  Va.)  279 

2.  If  a  public  ofBcer  whose  .duty  it  is  to 
prosecute  the  keeper  and  inmates  of  a  house 
of  ill  fame  resorts  to  the  same  for  immoral 
purposes  he  is  guilty  of  gross  immorality, 
and  thereby  forfeit*  his  office.  Id. 


opnox. 

On  CommodlUes  Prohibited,  •••  OoH- 
L  Law,  23. 


For  Exclusive  Lighting  Franchise  Not 
a  Contract,  see  ConiRACTB,  11. 
no  L.  R.  A. 


Interference  by,  wiHi  Wat«r  Compass 
Contract,  see  Injcvctioh,  1. 

Prohibiting  Proprietor  from  Entering 
Saloon  on  Sunday,  see  IirroxioaT- 

IHO  LiQUOBB. 

Baquiring  Lookout,  am  Affecting  liaUI- 
ity,  aee  Stbot  Rulwaeb,  2. 

OSTEOPATHT. 

School  and  Practice  of,  see  PHXSICUiia 

±SD    SUROEONB,    1,   2. 
NOTCS  ASO  Bbiets. 

Oatflopathy;  aa  practice  of  medicin*.    S84 

FABEirr   AND   CHILD. 

Action  by  Mother  in  Behalf  of  Miner, 

see  AcTiOM  oB  Suit,  I. 
Doraicil    of  Minor   Child    in    Ifother't 

Custody,  see  Doiaciu 

Acknowledgment  of  an  illegitimat*  child 
by  the  father  need  not  be  made  for  the  ex- 
press purpose  of  admitting  the  child  to  heit^ 
ship,  under  1  Ballinger's  (Wash.)  Anno. 
Codee  t  Stat.  S  4624,  providing  Uiat  every 
illegitimate  child  shall  be  considered  aa  aa 
heir  to  the  person  who  shall,  in  writing 
signed  in  the  presence  of  witnesses,  have  ac- 
knowledged himself  to  be  the  father  of  tiw 
child,  and  a  collateral  acknowledgment,  in 
proper  form, — as,  by  allegations  in  a  sworn 
pleading  and  affidavit  in  legal  proae«dinga, 
—is  sufficient.      Re  Rohrer  (Wash.)         S50 

Notes  asd  Bbiefb. 

Adoption  of  illegitimata.  350 

PABKS. 

Liability  of  Owner  for  Explosion  of 
Fireworks,  see  Neoubencx,  3. 


Corporations,  4. 
Doing  Business  as  Express  Company  in 
Other   SUte;    Control   of,   see   Ex- 

PRBBB   COUPAKT. 

Joint-Stock  Company  aa,  see  Jourr- 
SroCK  OoitpASi. 
A  note  given  by  one  partoer  and  a  co- 
maker to  another  partner  for  a  loan  of  the 
latter'a  personal  funds  ia  not  unenforceable 
merely  because  the  mon^  may  have  been 
used  in  paying  partnership  obli^tiona, — 
especially  when  there  were  sufficient  part- 
nership assets  for  that  purpoaeL  Hopkins 
V.  Adey  (Md.)  498 


PATMEMT. 

1.  Implied  authority  from  an  agent  ta  a 
subagent  to  collect  the  principal  of  a  mort- 
gage does  not  appear  where  the  latter  does 
not  have  possession  of  the  securities,  al- 
though he  has  made  eome  collections  of  in- 
tereat  and  prindpal  on  different  loans  and 
has  express  authority  to  collect  the  overdo* 


Pbddle  hs— Plbadihq. 
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interest  on  the  mortgage  ia  question,  and 
has  b^[im  forMloaure  proceedings  od  that  a* 
well  as  Otber  mort^^ges.  Kohl  t.  Beach 
(Wis.)  600 

2.  Pajment  ol  a  mortgage  to  a  lubagent 
who  did  not  hftve  posMsaion  of  the  mortgage 
or  tlie  not*  teeured  by  it,  or  an;  ej^preaa  au- 
thority to  make  the  oolleotion,  but  who  had 
previoiuly  collected  interett  thereon,  wad 
had  caused  a  foreclosure  suit  to  be  started 
[or  default,  does  not  bind  the  mortgagee, 
who  held  posaeaaion  of  the  securities, 


in  large  amounts  was  furnithed  to  his  a 
to  be  loaned  at  the  agent's  discreUon  and  i 
hi*  persDiial  promise  to  repay  it.  1 

Notes  am  Baizra. 


PEDDX^EKS. 

Bee  CoNHTiTDTioiTAi.  Law,  27;   TTnrax- 

ANT   VEnDKBS;    LlCEHBE,   2,   3. 

PEITAXTr. 

An  unvaccinated  pupil  is  not  subject- 
ed to  a  praiitlty  by  being  excluded  from  pub- 
lic schools  during  danger  of  an  epidemic  of 
smallpox,  under  an  order  of  tiie  board  of 
beaHh.    Blue  t.  Bench  (Ind.)  H 


Notes  akd  Bi 
Sea  also  CBtinnAi.  Law, 
Hiotographs;  right  to  u 


Validity  of  Appointment  of  Boards  of 
Medical  Examiners  hy  Medical  So- 
cieties, see  Medical  Boasos. 

1.  A  school  of  osteopathy  which  teachea 
neither  auigery,  1  meter iology,  materia  medi- 
n>,  nor  therapeutics,  and  relies  entirely  up- 
on the  manipulation  of  the  body  for  the  cure 
of  diseases,  it  not  a  "reputable  medical  oot- 
lege,"  within  the  meaning  of  Ky,  Stat.  1} 
E612,  2013,  providing  thut  no  person  shall 
practise  medicine  within  liie  state  witJiout 
s  uTtiflcate  from  the  state  board  of  healtli, 
and  that  the  state  board  of  health  shall  is- 
sue a  certificate  to  any  reputable  physician 
holding  a  diploma  from  a  reputable  medical 
college  legally  chartered  under  the  laws  of 
the  state  or  some  other  state  or  country. 
Nelson  t.  SUte  Board  of  Health   (Ky.)   3B3 

2.  The  practice  of  osteopathy,  which  in- 
volves neither  the  use  of  drugs  nor  surgical 
50  L.  R.  A. 


iimtrumenta,  but  which  relies  entirely  upon 
the  Icneading  anl  manipulation  of  the  body 
for  the  cure  of  diseases,  is  not  the  practice 
of  medicine,  under  Ky.  Stat.  {  2613,  making 
it  unlawful  for  any  person  to  practise  medi- 
cine within  the  state  without  a  cerUSeate 
from  the  state  board  of  health.  Id. 

3.  A  physician  may  be  liable  for  injuries 
from  poison  to  one  voluntarily  assisting  in 
caring  for  a  wound,  it,  knowing  of  infectious 
pois4»i  in  the  wound,  be  assures  the  attend- 
ant that  there  is  no  danger,  although  he  is 
ignorant  of  slight  abrasions  on  the  attend- 
ant's hands,  in  the  absence  of  which  the  dan- 
ger would  not  exist.     Edwards  v.  Lamb  (N. 


H.) 


ISO 


Pbysieians;  statutes  regulating  practice 
of;  practice  of  osteopathy.  388 

licquirement  of  license;  delegation  of  pow- 
er bo  license.  413 

Liability  to  voluntary  assistant.  IGO 

PIXADUIO. 

As  Affecting  Running  of  Statute,  see 
Limitation  of  Actioks,  2. 

ElTect  on  Pending  Action  of  Statute 
Preseribing  Form  of,  see  Statutes, 
10. 

1.  An  averment  in  an  action  for  specific 
performance  of  a  contract  to  abate  a  portion 
of  a  debt  and  release  collateral  held  as  se- 
curity, that  plaintiffs  "now  tender  them- 
selves ready,  willing,  and  able  to  pay"  the 
defendant  the  amount  due,  "or  bring  the 
same  into  court  to  be  paid  bo"  defendant  up- 
on a  trausfer  of  the  collateral,  is  sufficient, 
■ince  the  technical  rules  governing  pleas  of 
tender  in  actions  at  law  are  inapplicable  in 
ty.    Chicora    Fertilizer    Co.  v.  Dunan 


equitj 


401 


of  a  railroad  company  In  setting  Are 
its  locomotivee  are  not  insufficient  on  ae- 
ODunt  of  a  failure  to  state  the  facts  which 
constitute  the  negligence.  Louisville  i  N, 
H.  Co.  V.  Marbury  Lumber  Co.  (Ala.)  620 
3.  An  allegation  of  a  tender  of  payment 
of  insurance  as  a  condition  precedent  to  sub- 
rogation to  a  claim  against  the  party  causing 
the  loss  is  not  required  in  a  plea  by  the  in- 
surer to  the  effect  that  the  insurance  was 
forfeited  by  the  act  of  the  insured  in  making 
"  impossible  to  make  a  valid  assignment  <rf 


ignment  on  paying  the  Inaurance.  Pack- 
ham  V.  German  Pire  Ins,  Co.  (Md.)  823 

4.  A  croas  bill  or  counterclaim  setting  up 
a  forfeiture  of  a  contract,  or  seeking  speciflo 
performance  of  the  contract,  where  the  suit 
is  for  an  injunction  to  prevent  interference 
with  business  by  the  enforcement  of  a  penal 
orilinance,  and  seta  out  the  contract  as  evi- 
dence of  the  right  to  carry  on  the  business, 
but  seeks  no  relief  upon  it,  cannot  be  sue- 
tained  under  equity  practice  or  under  Code 
provisions  authorizing  a  couhtorclaim  on  a 
of  action  arising  out  of  the  eontract 


S8 


n* 


PLKl>e>— BULBOACft. 


D  Mt  forUi  Itt  tlw  oomplunt  or 
«MUieet«d  with  tlie  aubject  of  the  Mticm. 
AguPur^CaT.  Lm  V^M  (N.  M.)        224 

6.  A  demurer  to  a.  bill  ulmits  the  ozeeu- 
tioK  of  eoutracta  nt  out  in  th«  exhibit*,  but 
dow  Dot  kdmit  th«  eorrectneai  of  Uia  oon- 
•truetion  plaead  upon  tlMm  t^  pUintiff. 
Ry«s  T.  UoUm  iMd.)  bOl 

0,  A  dcnturreT  to  the  deelBimtioa  in  ftn 
Mtion  for  cUiiiacM  for  th»  uil«,  under  st- 
tkchment,  of  ucempt  property,  cannot  be  bub- 
taiiMd  Lmaum  the  dMlaration  failed  to  ahow 
that  the  attachmeot  waa  not  iuued  on  the 
KTOnnd  of  nonreaidcmee,  or  to  n^atlTa  the 
teet  of  nonreaidenoek  SUte  Uh  of  Bnrt  v. 
Allen  (W.  Va.)  tM 


Nona  Axn  BBum. 

Pledge;  waiver  of,  by  attachment  or  ese- 

entioB.  710 

POUOE. 

Statutory  Batablishment  of  Board  of 
Police  OommiMionera,  lee  Uunici- 

PAI.   CORPOBATIONB,    1. 

liability  of  Municipaiity  far  Wrongfnl 
Arreat  and  Auault  by,  tee  Mumoi- 
rAL  CoKPOBATioita,  12. 

Validity  of  BUtute  for  Appointment  of 
Coininiaaioner*,  lea  STATum,  1. 


L  liAW. 

POLZnOAI,   FABTIES. 

Deeition  aa  to  Nominee  ConelnatTa  on 

Courta,  aee  Ooubts,  1. 
Bight  of  Paetion  to  Inapeetora,  lee  Tor- 

Tah  AND  Elbotions. 
Bee  alio  Votebs  asd  ELHTnoNS,  Nona 


FOUnCAI.  BIOHTS. 

Not  Enforceable  in  a.  Court  of  Equity, 
Me  Eqcrrr,  1. 


PRIKOIFAI.     AKD      AQENT. 

Action  by  Agent  for  Breaoh  of  Canier'a 
CoDtract,  aee  Acnon  on  Sdit,  2. 

Aa  to  Inaurancek  aee  iNsnaAnoB,  1. 

Payment  of  Mortgage  to  Subagent;  Au- 
thority and  Effect,  see  Fathbnt. 

Agreement  by  Agent  to  Deliver  Tele- 
phone Heaaage,  aee  Telephoiibs,  2. 

Nons  AifD  BsiEn, 

Bee  alio  Patmeht. 

Authority  of  agent;  appolubnent  of  depu- 
ty or  Bubagent.  002 

Liability  of  agent  tor  oonTeiaian,  trea- 
pBM,  or  other  poaitlve  a«t  of  wrongdoing 
against  tLird  peraona  under  ordera  of  em- 
ployer. S44 
tOL-R.  A. 


PRIHCUFAIi   AHD   SmUETT. 

Brewing  Company  Surety  on  Appeal 
Bond,  aee  CoKroKAnoHS,  7. 

PBUOK    AMOCIATIOKB. 

Not  Exempt  from  Liabili^  for  Tort^ 
aee  State  InsnTijTum. 

Oamagea  for  Pollution  of  Stream  byi 
aee  Watebs,  8. 


FBOOEBDIXOt    IX    REIC. 

NOTBB  AJID  BBiEra. 

Proceeding!  in  rem;  due  proeeaa  In  aerviea 

in.  6TT 

PROHIBinOH. 

A  writ  of  prohibition  to  atay  proeeed- 
inga  by  an  inferior  tribunal  in  excesa  of  iti 
juriadiction  may  be  nanted  by  the  Kentud:; 
court  of  appeals.  Weaver  v.  Toney  (Ky.) 
lOS 
PBOXXJKATE   OAUBE. 

Placing  cotton  near  a  railroad  track, 
where  it  ia  set  on  fire  by  iparka  frcon  a  loco- 
motive, is  not  t^e  i»oximate  cause  of  tbe 
destruction,  but  a  mere  coudition.  Looia- 
ville  i  N.  R.  Co.  v.  Marbury  J 
(Ala.) 

Nona  Asa  Buepo. 


Proximate  e 


;  what  ia. 
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RAILROAD  B. 

Ab  Carriers,  see  Cabu^u. 

Batoppel  of  Hnnidpality  aa  to  Main- 

t«iance  of  Bridge  over,  see  ESTOF- 

PEL,  Z. 

Presumption   of   Negligenoe,    aee   Bv^ 

DBNCB,  S. 
Dangeroua  Operation  of  Train,  aea  En- 
DEMCE,  ^. 

SnfQdency  of  FreaumptiM  to  Take  Caaa 
to  Jury,  see  BSvidbice,  26,  £7. 

Exclusive  Privile^  of  Soliciting  Busi- 
ness at  Station,  see  Haokb. 

Duty  to  Maintain  Paiaase  over  Strast 
Occupied  by  It,  aee  Hiorwatb,  8. 

Mandamus  to  Compel  Bridge  Bepair: 
Clly'a  Agreement  no  DeJenae,  ae* 
EiOHWATa,  e. 

Duty  to  Beatore  Street,  aee  HioHW&Ta, 
10. 

City's  Liability  for  Injuij  to  Switch- 
man at  Defective  Croaaii^  bm 
HlOHWATS,    12. 

Compulsory  Couatruction  of  Overhead 
Bridge,  aee  Mahdakub,  2. 

Instruction  or  Rules  as  to  Use  of  Ab- 
tomalic  Switch,  ace  MA8I^  an 
BEBVAnx,  1. 


Ckowr*]  Yard  Master   and   Taid    Foiw- 
roan  Fellow  Servants ,  lee   Mabtks 

ARD  SESVAIfT,  2. 

Of    Ordinance    at    Affecting    Existing 
Rights,    tee  Mcrioifai.  Corfoba- 

TIOSS,  7. 

Water  Tank  and  Railway  SUUon  as 

Nuisance,  aee  Nuibanceb,  1. 
Placing  Cotton  Near  Track,  tee  Fbozt- 

1.  A  railroad  companj  it  not  liable  lor 
injory  to  one  standing  at  a  street  orostiug 
waiting  for  a  train  to  pass,  by  being  drawn 
under  the  train  by  auction,  if  auch  result  was 
not  one  which  a  man  of  ordinary  prudence 
and  circumapection  could  reasonably  antici- 
pate as  likely  to  occur  from  the  speed  at 
which  the  train  waa  moving.  Oraney  v.  8t. 
Louis,  t.  M.  &  S.  R.  Co.  (Mo.)  168 

2.  The  uDAuthorized  act  of  ■  mere  volun- 
teer or  trespasser  in  raising  the  gates  at  a 
railroad  crossing  to  premit  a  team  to  pass, 
after  they  bad  been  lowered  by  the  regular 
gateman,  and  without  bis  knowledge,  and 
Uien  lowering  them  before  the  team  had 
erosaed  the  tracks,  doea  not  render  the  dcmu- 
pany  liable  for  an  injury  thus  caused  to  the 
driver  of  the  team.  Haines  t.  Atlantic  City 
R.  Co.  (N.  J.  Sup.)  862 

3.  The  doctrine  of  contributory  negli- 
gence does  not  apply  to  the  pladng  of  oot- 
bon  near  a  railroad  track,  where  it  is  set  on 
Ore  by  sparks  from  a  locomotive  through 
Uia  '  negligence  of  ths  railroad  company. 
Louisville  ft  N.  R.  Co,  t.  Uarbory  Lumber 
Oo.  (Ala.)  620 

4.  A  bright,  intelligent  boy  nearly  twelve 
years  old,  familiar  with  tlie  operation  of 
trains,  cannot,  when  stopped  at  a  street 
crossing  by  a  passing  train,  presume  that  it 
is  running  lese  than  0  miles  an  hour,  if  by 
looking  he  can  see  that  it  is  running  faster. 
Qraney  v.  St.  Louii,  I.  H.  ft  S.  R.  Co.  (Mo.) 
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Railroads;  Diligence  in  setting  fire;  con- 
tributory negligenoe.  021 

Liability  for  act  of  trespasser  or  volun- 
teer. 663 

Liability  for  injury  to  persons  atanding 
beiide  traokj  contributory  negligenee.      164 


Delegation  to  Municipality  of  Powm  to 
Fix,  see  Watkbs,  K. 

Statutory  Exemption  of  Existing  Con- 
tracts from  Regulation,  see    Wa- 

KBAI.  PROPERTY. 

Restriction  in  Deed  on  Building  Nearer 

Street,  see  Dbsds. 
Bpecific   Performance  of   Contract  for 
Land,  see  Specific  Pebfobuadob, 
1. 
1.  An   express   condition    in     a   deM   of 
land,  that  the  grantee,  his  heirs,  and  assigns, 
■hall  never  erect  any  building  nearer  the 
fiO  L.  R.  A. 


M5 

street  than  a  building  then  standing  theiv- 
on,  creates  a  oonditional  fee  with  the  right 
of  reverter  in  the  grantor,  his  heirs,  or  dev- 
isees.    Clapp  V.  Wilder  (Mass.)  120 

2.  The  question  whether  an  estate  tail 
is  created  by  words  in  a  will  made  by  one 
who  died  before  Oh.  act  February  IT,  1664, 
is  to  be  controlled  by  the  decisions  of  the 
Knglish  courts  construing  such  or  similar 
words  in  devises  of  real  proper^,  in  eonneo- 
tion  with  the  statute  de  donit  ooitditionali- 
bu».     Herti  V.  Abrahams   (Qa.)  Sfll 

S.  A  devise  to  a  woman  for  her  separat* 
use,  and.  in  caae  she  "has  no  Issue,"  to  go  to 
another  person  named,  is  a  devise  limited  up> 
on  an  indeflnite  failure  of  issue,  which  before 
Oa.  act  1654,  created  an  estate  tail  by  im- 
plication under  the  statute  de  donia  and  tbs 
English  rules  of  interpretation,  and  is  there- 
fore enlarged  Into  a  fee-simple  e«tat«  by  Oa. 
act  December  21,  182L  Id. 

4.  An  executory  devise  which  was  limited 
upoti  words  importing  an  indefinite  failure 
of  issue  of  the  Qrst  taker,  under  the  law 
prior  to  Oa.  act  1664.  was  vmd  for  remote- 
ueaa.  Id. 

Notes  and  Bri^. 


REUOIOnS   SOOIETtES. 

1.  The  consolidation  of  several  churches 
of  the  Bsine  denomination  into  one  by  the 

eroperly  conetituted  ecclesiaetlcal  authority 
I  a  matter  of  ecclesiastical  law  and  prac- 
tice, and  the  determination  of  such  ecclesi- 
astical tribunal  will  not  be  reviewed  by  the 
courts.     Trinity   M.    E.    Churdi   v.    ^rris 

(Conn.)  esa 

2.  The  consolidation  of  several  churches 
of  the  Methodist  BpiiOMMtl  denomination, 
which  ia  effected,  in  accordance  with  the  uni- 
form and  universal  practice  of  the  denomina- 
tion, by  the  presiding  bishop  at  an  annual 
conference,  who  appoint*  a  pastor  for  the 
united  societiee  under  a  new  name,  and  ap- 
points no  pastor  for  eitJier  of  the  old  church- 
es, is  binding  on  the  courts.  Id. 

3.  Property  held  in  trust  for  an  unincor- 
porated society  of  t^  Methodist  Episcopal 
church,  which  is  afterwards  duty  consolidat- 
ed with  other  societies  in  accordance  with 
the  laws  of  the  church,  may  be  claimed  by 
the  trustees  of  the  consolidated  church, 
which  has  become  incorporated;  and  they 
may  compel  one  of  the  original  trustees,  who 
has  obtained  an  assignment  of  a  mortgage 
upon  it,  to  make  a  deed  of  release  to  uiem 
upon  paying  him  any  sum  that  may  be  equit- 
ably due  to  him  on  the  mortgage.  Id. 

Notes  ahd  Bbiefs. 

Religious  societies;  rights  of  trustees  ofj 

consolidation  of  societies.  ,  ~         SSfl 


Rbuedt — Sr  kuiff. 


BEPEAXk 

Of   Ordinance   Requiring   Liotnse,   Nat 
Entitle     Broken    to    CMamiHitniB, 

see  CONTRAOTB,  9. 

By  County  for  L*w  BeporU  Diitfibutcd 
to  County  Judge*,  aee  Couimxa,  1. 


NoTSS  Ain>  Bkots. 

B*Jb;  breaeti  of  warrant; ;  bf  i 
^  bill  of  lading.  no 

WkiTer  of  atoppmga  hi  trwuttu  or  Mller's 
lien  by  attaehment  or   sxecution.  721 

SOAVENGERB. 

Bequiring  Llcenae   for,   tea   Covncru- 
TioDAL  Law,  19. 

■CHOOI/S. 

Kzeluaion   of   Unraccinated    Pupil,   lee 

1.  It  ii  not  necessary  for  the  oourte  to 
d«dde  tbat  vaccination  ia  a  preventive  of 
Mnallpox,  in  order  to  sustain  an  order  of  a 
bo«trd  of  bealtb,  made  in  the  exercise  of  pow- 
ers oonferred  upon  it,  by  which  vaccination 
i«  made  a  condition  of  attending  achool 
when  there  is  danger  of  an  epidemic  of  amall- 
pox.     Blue   V.   Beach    (Ind.)  64 

2.  The  statutory  power  of  a  board  of 
health  to  adopt  and  enforce  rulea  and  regu- 
lations necessary  to  preserve  the  public 
health  and  to  prevent  the  spread  of  conta- 
giona  and  infectious  diaeaset  includes  the 
power  to  exclude  unvoccinated  children  from 
the  public  ecboola,  when  there  is  an  emer- 
gency on  acoount  of  tba  danger  from  small- 
pox. Id. 

3.  The  exclusion  of  unvaccinated  pupils 
from  the  public  schools,  in  the  absence  of  any 
express  atatute  making  vaccination  com- 
pulsory or  imposing  it  as  a  condition  upon 
the  privilege  of  attending  school,  can  be 
juetifled  only  as  a  public  emergency,  under 
rules  and  orders  of  the  boards  of  health  in 
the  exercise  of  the  gEneral  powers  conferred 
upon  them  by  atatute,  and  cannot  continue 
after  the  emergency  ceases.  Id. 

4.  The  exposure  of  a  pupil  to  sntallpox  is 
not  a  necessary  condition  of  the  right  to  ex- 
clude him  from  school  until  he  is  vaccinated, 
where  there  has  been  an  exposure  to  the  die- 
eaae,  of  people  in  the  community.  Id. 
30  L.  R.  A. 


S.  An  order  by  the  local  boaM  of  health 
to  a  board  of  education,  recommending  that 
the  schools  be  closed  during  an  epidsnic  of 
smallpox,  will  not  relieve  Uie  board  of  edu- 
cation from  its  liability  for  the  salary  of  a 
teacher  during  such  period,  where  she  was 
ready  and  willing  at  any  time  to  perform 
her  dutiea, — especially  where,  at  the  time 
the  contrsict  of  employment  waa  made,  the 
board  of  health  bad  no  power  to  enforce  such 
order.     McKay  t.  Bamett  (Utah)  311 

8.  A  teacber'a  right  to  salary  for  a  period 
during  which  the  school  is  closed  on  acoount 
of  an  epidemic  of  stnallpor,  under  a  contract 
by  which  she  has  agreed  to  give  ber  entirs 
time  bo  the  work,  and  by  reason  of  which 
during  the  whole  of  such  period  she  hold* 
herself  in  readinesa  to  perform  her  duties,  ii 
not  n^atived  by  a  clauae  in  tbe  conUaet 
that  she  shall  receive  the  stipulated  salary 
"for  the  time  aetually  ooeupied  in  achod-" 
Id. 

T.  An  epidemic  of  smallpox  is  not  sufB- 
eient  to  release  a  board  of  education  froim  its 
liability  under  a  contract  to  pay  the  salary 
of  a  tMcher  for  a  period  during  which  tbt 
schools  are  closed,  as  it  doea  not*render  the 
performance  of  the  contract  impossible.  Id. 

NOTSS    AND    BBIEFS. 

Schools;  regulations  aa  to  vaocinatjon  of 


pupi 
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Right  of  teacher  to  salary  during  tcm-  ' 
porary  interruption  of  achool  in  term  time:  i 
—  (I.)  Epidemica  and  sickness:  (II.)  build-  | 
Ings  destroyed  or  unlit  for  use;  (III.)  holi- 
days; |IV.)  lack  of  funds;  (V.)  ipecial  con-  I 
tract  provisiona.                                              371  | 

SEABCR.  ] 

1.  Statutory  authority  to  issue  search 
warrants  for  forged  bank  notes  or  other 
forged  instruments,  or  the  tools,  machinerr. 
or  materials  for  making  them,  does  not  in- 
clude forced  trademarks,  labels,  caps,  corks, 
cases,  bottles,  or  boxea,  or  the  machinery  for 
making  them.     White  v.  Wagar   (lU.)       60 

2.  A  search  warrant  is  void  which  merely 
directs  the  bringing  of  the  property  before 
the  officer  who  issued  it,  where  the  atatute 
provides  that  the  property  and  the  person  in 
whose  possession  it  ia  found  shall  be  broughl. 


SED1TCTIOH. 

Statute  Prohibiting  Abandonment  after 
Marriage,  see  CoNaTixunosAL 
Law,  13. 


SHERIFF. 

Liability  of  OlUcial  Bond,  see  Bonds.  1. 
Photograph,  Measure.  et«.,  of  Prisoner, 
—  '^~ Law,  1. 


Smallpox— SxATurEa. 
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V&ccination  as  Conditioii  of  Attending 
School,  see  Schools,  1-4. 

Teacher's  Salary  while  Schools  Closed 
on  Account  of,  see  Schools,  5-7. 

■MOKE. 

See  also  NmsANCZS. 

Regulation     of,     see     ConsTITUTIOfiAL 

Law,  18,  28. 
InsuHiciency  of  Smoke  Consumers,  on 

Prosecution  for  Nuisance,  see  Evi- 


D  Satibfactiok,  2. 
SuOlcicDcy  of  Averment  of  Tender  in 
Action  for,  Me  PiXAoina,  1. 

1.  Specific  performanije  of  a  contract  for 
IkBdi  may  be  enforced  by  the  vendee,  with  a 
deduction  of  the  value  of  buildings  burned 
after  the  contract  was  made,  but  while  the 
title  was  being  investigated,  and  before  poi- 
sesaiou  had  been  delivered,  although  the  ven- 
dor might  not  be  allowed  to  enforce  the  con- 
tract as  agajnirt  the  vendee,  under  Ga.  Civ. 
Code,  {  4041,  providing  that  the  vendor  seek- 
ing specific  performance  must  be  able  to 
•omplf  •ubetantJally  with  his  contract  In 
every  part  and  as  bo  all  the  property,  but 
tbat  the  want  of  tJUe  or  other  inability  ~  ~ 
to  part  will  not  defeat  the  right  of  the 
^"" '"  performanoe  of ''""  """ '      ' 

GneraMy  (Qa.) 

2.  A  contract  lor  atoek  the  value  of 
which  can  be  reodily  a«certaincd  will  not  be 
enforced  in  eouity  unless  there  are  particu- 
lar reaaona  why  the  purchaser  should  have 
tlie  particular  atock  contracted  for,  but  he 
vrill  be  left  to  hii  action  for  damages.  Ryan 
T.  HcLane  (Md.)  BOl 

3.  Equity  vrill  not  enforM  a  contract  for 
the  sale  of  eharea  of  stock  of  a  corporation, 
in  order  to  place  the  corporation  m  plain- 
tiff's OMitrol,  where  the  enforcement  would 
not  be  equitxhle  even  if  it  would  be  legal, 
and  although  the  stock  cannot  be  obtained 
elsewhere  and  its  ralne  is  difficult  to  ascer- 
tain. Id. 

4.  A  contract  to  purchase  all  the  shares 
of  stock  which  may  be  deposited  with  a  com- 
mittee before  a  certain  date,  or  forfeit  a  sura 
paid  on  account,  is  not  enforceable  in  a  court 
of  equity,  when  made  with  knowledge  tbat 
the  committee  repreaents  a  large  amount 
of  stock  deposited  under  a  pooling  agree- 
ment for  voting  purposes,  by  the  terma  of 
which  no  sale  or  transfer  should  be  made 
without  the  consent  of  the  holders  of  three 
fourths  of  the  stoiA,  since  the  contract  con- 
stitutes a  mere  pending  offer  or  option,  and 
is  not  a  completed  contract  for  the  sale  of 
the  stock.  Id. 

5.  Equity  cannot,  under  the  Code,  apecifl- 
eatly  enforce  in  favor  of  an  assignee,  a  con- 
tract  to  pay  an  attorney  in  a  divorce  pro- 
ceeding one  third  of  all  amounts  recovered 
by  him,  even  if  the  oontraot  is  legal,  where 
the  client  received  no  adequate  consideration 
eOL.Il.  A. 


for  her  promise,  and  during  the  pendency  of 
the  divorce  case,  with  Icnowledge  of  the  con- 
tract, the  court  ordered  oounsel  fees  to  be 
paid  to  the  attorney,  which  amounted  to  a 
reasonable  compensation  for  the  services  reii' 
dered.     Newman  v.  Freitas  (Cal.)  S48 

NOTss  A»D  Bsixrs. 
Specific  performance;  of  contract  for  Sli- 
raony;  of  unconscionable  contract.'  649 
After  partial  destruction  of  property.  flSl 
Of  contract  for  sale  of  stod<  in  corpora- 
tion:—  (I.)  Jurisdiction:  {a)  remedy  at 
law;  (b)  other  property  involved;  (a)  trust 
involved;  (d)  mutuality  of  remedy;  |e)  to 
enable  the  purchaser  to  secure  control  of  cor- 
poration; if)  to  ind«annify  the  vendor 
against  liability  on  stock;  (11.)  defenses: 
(d)  uncertainty  and  incompleteness  of  eon- 
tract;  (b)  lack  of  consideration;  (c)  lack 
of  mutuality;  (d)  fraud;  (e)  illegality  of 
contract;  If)  daim  that  partnership  creat- 
ed; (s)  laches  or  delay  of  party  seeking; 
ih)  disposal  of  stock  to  other  persons;  t^) 
change  in  value;  (/)  miscellaneous;  (HI.) 
parties;    (IV.)   rdief;   (V.)   eondusira.  601 

■TATE. 

Ownership  of  Navigable  Waters  and 
Submerged  Land,  see  Watebb,  1-3, 
B-T,  0. 

NOTXB  Ain>  BSIKFa. 


STATE   COMMITTEE. 

Of  Political  Party;  Conclnsivenesa  of 
Decision  as  to  Nominee,  we 
CODKTS,  1. 

STATE  nrsTiTunoH. 


torta,  where  it  is  not  eontnjled  by  the  state, 
but  makes  and  enforces  its  own  by-laws  and 
regulations  for  the  management  of  its  af- 
fail's,  is  invested  with  all  the  rights  and 
privileges  and  subject  to  all  the  responsibil- 
ities of  corporations,  and  receives  a  reasona- 
ble compensation  for  its  services,  although 
its  objects  are  of  a  benevolent  character  and 
it  Is  required  to  make  an  annual  report  of 
its  work  to  the  general  assembly.  Trevett 
V.  Prison  Asso.  of  Virginia  (Va.)  B84 

Notes  and  Bbiefb. 


See  also  Co^iTUACrs,  Notes  akd  Bsixrs. 
STATUTES. 

As  to  Constitutionality  in  Oeneral,  sea 

CoNSTiTuTioifAL  Law. 
Amendment  of  Unconstitutional  Statute 
Pending  Appeal,    see   Appeal  anb 
Ebbob,  16.  I 


Stock:  Strebt  Railwats. 


OrerridiDg  Court    Snlca   tta  to  Adniia- 

sion,  lee  AmBREia,  1. 
Reasoiuble  Doubt  mt  to  CoiutitatlMul- 

it^.  Bee  CouBTB,  3. 
TuLation  of  Estate   undar   Retroaotive 

Amendment     Curiiu     Defect,    lea 

Tads,  7. 

1.  The  conetitutlonBlltj  ol  a  itAtnte 
praviding  (or  the  appointmmt  by  the  gov' 
enur  of  a  board  of  police  commisBioneri  for 
a,  aty,  .with  power  to  appoint  chief  of  police, 
doe*  not  depend  upon  the  ctmBtituUonAlity 
of  other  proriaion*  aa  to  the  powen  of  the 
board  in  reapect  to  liquor  licenses  and  the 
licenaing  of  pawnbrokere,  and  other  matters 
requiring  more  or  lets  police  superviision, 
which  are  clearlj  eererable  from  that  of  po- 
lice appointment.  Newport  t.  Horton  (R. 
I.)  ssa 

Z.  The  requirement  of  Wro.  Const,  art. 
S,  g  24,  that  "no  bill  .  .  .  shall  be 
passed  oontaining  more  tlian  one  subjeet, 
which  ihall  be  clearly  exprested  in  its  title," 
is  not  violated  by  "An  Act  Providing  for  the 
Supervision  of  the  Waters  of  the  State," 
beoiuse  of  a  provision  for  adjudication  of 
priorities  of  water  rights,  ednce  such  deter- 
mination ii  part  of  the  general  subject  and 
germane  to  it.  Farm  iDvestmeut  Co.  v.  Car- 
penter (Wyo.)  747 
S.  It  is  immaterial  whether  Ballinger't 
(Wash.)  Anno.  Codes  ft  SUt.  I  H33  (2 
Hill's  Anno.  Stat.  i.  Codes,  |  268),  provid- 
ing for  an  injunction  against  the  malicious 
erection  or  maintenance  of  any  structure  in- 
tended to  spite  a  neighbor,  was  or  was  not 
iu*atid  for  defect  in  its  title,  since  Wash. 
act  1S83,  of  which  it  is  a  part,  was  expressly 
ratified  and  confirmed  by  act  of  Congress  of 
July,  1864  (23  SUt.  at  L.  122,  chap.  226). 
Karuek  v.  Peier  (Wash.)  34S 
4.  A  statute  discriminating  in  favor  of 
persons  who  began  the  study  of  law  prior 
to  a  certain  date,  by  allowing  their  admis- 
sion to  the  bar  on  conditions  not  permitted 
to  those  who  began  after  that  date,  is  with- 
in the  constitutional  prohibition  of  special 
legislation.  Be  Day  (111.)  GIO 
0.  An  exemption  statute  designed  to  se- 
cure to  laborers  and  their  families  the  small 
fruits  of  their  toil  must  be  given  such  prop- 
er and  liberal  interpretation  as  will  give 
full  force  and  affect  to  that  wise  and  hu- 
mane deeign.       Ruatad  v.  Bishop    (Minn,) 

les 

0.  It  is  not  the  Intimate  office  of  a  pro- 
viso to  enlarge  the  enactment  to  which  it  is 
appended.      Re  Day   (III.)  Bia 

7.  The  adoption  of  the  language  of  the 
English  railway  and  canal  traffic  act  18S4 
(17  &  18  Vict.  chap.  31)  by  the  Virginia  act 
of  March  3,  1862,  making  it  unlawful  for 
any  common  carrier  "to  make  or  give  any 
undue  or  unreasonable  preference  or  advan> 
tage"  to  any  person,  place,  or  deBcription  of 
traffic,  includes  the  adoption  of  the  couatruc- 


8.  The  poasibili^  of  constndug  tb«  !•■- 
guagB  of  a  statute  so  aa  to  include  persons 
whom  the  lawmaking  body  cannot  subject  ta 
its  provisions  will  not  prevent  the  st«tnte 
from  having  effect  as  to  thoee  who  are  clear- 
ly within  its  provisions.  Moses  t.  United 
HUtes    (App.  1).  C.)  fiSE 

0.  A  statute  declaring  the  snrfaee  of  a 
bridge  approach  to  be  the  established  grade 
of  a  highway  upon  which  it  is  located  will 
defeat  a  recovery  tor  injuries  to  abutting 
property  cauned  by  raising  the  stroet  to 
grade,  although  not  passed  until  after  a  de- 
cree has  been  reached  in  the  trial  court  ia 
an  action  to  compel  the  restoration  of  the 
old  grade.  Brand  v.  Multnomah  County 
(Or.)  389 


enactment,  although  the  a . 
gun  before  that  time.    Agua  Pura  Co.  v.  Ias 
Vegas  (N.  M.)  S24 

11.  A  provision  in  a  statute,  that  certain 
matters  shall  remain  as  now  fixed  by  exist- 
ing law,  when  it  might  have  been  omitted 
without  any  effect  whatever,  does  not  make 
the  statute  otTend  against  a  constitutional 
provision  that  all  laws  revived,  amended,  or 
extended  shall  be  re-enacted  at  length. 
Knisely  t.  Cotterel  (Pa.)  H 

Notes  ard  Bbiefs. 
E!ea  also  CoNerrnrTionAL  Law. 

Statutes;  unconstitutional  in  part  odIt. 

■353 
Adoption  of;  construction  of,  before  sdop- 
ion.  7^ 

Construction  of  word*  and  phrases.    AM 
In  pari  materia.  787 

Sufficiency  of  title.  34<i 

Effect  of  repeal  on  existing  rights.       103 

STOOK. 

Enforcement  of  Contract  for  Corporate 
Stock,  Me  Sfegiito  Pbbfobuance, 
2-4. 

KTREET  RAILWAYS. 

As  Carriers,  see  CAKRiEna, 

Damages  from  Operation  of  Turntable, 
see  Eminent  Dohain,  1. 

Ordinance  Preventing  Abuse  of  Trans- 
fer System,  see  Mukicipal  Co&ro- 


Bight  of  Action  against,  under  Ordin- 
ance Imposing  Duties,  see  Mcnici- 
PAL  (JoBPoKATioKB,  e. 

1.  The  propulsion  of  street  cars  by  cablf 
power,  under  a  charter  which  gives  the  right 
to  operate  them  only  by  animal  power,  will 
not  render  the  company  liable,  irreapectiTs 
of  its  negligence,  for  a  collision  witii  ele(~ 
trie  street-railway  ears  owned  by  another 
company,  since  any  abuse  of  the  franchise  of 
the  former  company  is  a  matt«T  which  con- 
cerns the  public  only.  Chicago  Qencral  R. 
Co.  V.  Chicago  City  R.  Oo.  (111.)  734 

2.  A    general    city    ordinane*    reqnirinf 


SiBKcn— Taxu. 


BKttonneii  Mtd  eondoeton  «f  atrcet  ekra  to 
keep  a  vigilant  wat«h  for  ftU  peroong  on  foot, 
•ither  upon  tbB  trMkt  or  moving  towardi 


■ad  B, 

limbiUtr 

MMia  injurad  by  a.  atreet  etir,  where  ■nch  or- 
diaiinee  ma  not  made  a  part  of  the  ordln- 
asce  granting  the  Btreet-railwa;  frandiise, 
and  the  company  ha«  never  consented  to  be 
bound  therebj,  lince  a  eitj  cannot  by  ordin- 
ance create  a  right  of  action  between  third 
perBona,  or  enlarge  the  common-law  or  st*t- 
utorv  liability  of  eitizens.  Holwenon  v. 
St  Louia  ft  8.  R.  Co.  (Mo.)  850 

3.  Contributory  negligence  of  A  person 
killed  by  a  Btreet  e»r  will  defeat  an  action 
for  damagea  for  hla  death  on  account  of  the 
negligence  of  the  motorman  in  falling  to 
atop  the  car  after  beooming  aware  of  the 
danger,  in  the  abaenco  of  any  wantouneaa 
□r  intentional  wrong.  Id. 

Nona  aKD  Kuefs. 

Street  railway;  what  power  may  use;  cre- 
ation of  nuiaaoce  by.  T2S 

Contributory  negligemce  of  person  injured 


BtnBBOOATION. 

Of   Inaurer;   Allegation  of  Tender,  lee 
PLEADina,  3. 


sinrDAT. 

Ordinance  Prohibiting  Proprietor  of  Sa- 
loon to  Enter  on,  mee  iNTOXiOATiNa 
Liquors. 

That  onB  waa  violating  the  Sunday  law 
at  tbB  time  of  receiving  an  injury  eauacd  by 
a  defect  in  a  city  street  will  not  defent  an  ac- 
tion tor  damagea  against  the  city,  where  the 
violation  of  the  Sunday  law  wot  in  no  way 
reaponeible  for  the  accident.  Eaniaa  City 
V.  Orr  (Kan.)  788 

Notes  aitd  Brsevb. 

Sunday;  work  of  neceaaity  on.  788 


Recovery  of  Payment  of  Illegal  Taxes, 

see  AuuKPeiT. 
Of  Vendor*  of  Merchandise,  see  Coitbti- 

TunoNU.  Law,  20. 
On  Inheritanc*  without  Notice  to  Heir, 

«ee  CoirsTmuTioHAi,  Law,  22. 
For  License,  see  Licensk. 

1.  He  assessment  of  a  tax  on  grain  to 
the  possessor,  a*  provided  by  N.  D.  Laws 
IBOD,  chap.  S,  taxing  all  grain  in  eleratom, 
GO  L.  R.  A. 


year  to  the  a 
tAblishment,  is  not  in  Tiolation  of  the  consti- 
tutionil  rule  of  uniformity,  or  of  provisions 
against  local  or  apedal  laws  or  laws  of  a 
general  nature  that  do  not  have  a  uniform 
operation.  Minneapolis  ft  N.  Elevator  Co. 
V.  Traill  County  (N,  D.)  20fl 

2.  A  tax  is  not  imposed  epecifleally  on 
property,  but  on  the  business  of  selling, 
wh^  it  is  imposed  on  deal««  in  mBrehandisa 
and  graduated  acoordiw  to  the  amount  of 
their  annual  tales.  Knlsely  t.  Cotterel 
(Pa.)  8S 

S.  A  tax  upon  vendsrs  of  msrchandise, 
gndnated  according  to  the  amount  of  annu- 
al salea,  la  not  unconstitutional  for  want  of 
nniformlty,  even  If  it  Is  regarded  as  a  tax  on 
property.  Id. 

4.  Beal  estate  used  for  a  free  school  at- 
tended by  pnpile  without  regard  to  race,  col- 
or, or  religion,  but  the  title  to  whidt  la  held 
by  a  Catholic  bishop  in  trust  for  the  congre- 
gation of  a  parish,  is  not  exempt  from  taxa- 
tion under  III.  Kev.  Stat.  ehap.  ISO,  |  2,  as 
the  property  of  an  inatitution  of  learning. 
BeMcCnllough  (III.)  617 

5.  A  Masonic  lodge  bnlldlng  is  not  used 
for  purely  charit«ble  purposes,  within  the 
meaning  of  a  statute  exempting  property  de- 
voted to  such  purposes  from  taxaUon.  where 
the  first  and  seoond  stories  are  rented,  al- 
though the  lodge  la  organised  for  charitably 
and  benevolent  pnrpoees,  and  the  rents  re- 
ceived are  applied  to  the  payment  of  a  debt 
aikd  the  current  expenses  of  the  lodge.  Ftt- 
terer  v.  Crawford  (Ho.)  101 

0.  Actual  seizure  and  possession  upon 
distress  for  taxes  on  a  grain  elevator  are  not 
pass  a  good  title,  aa  against  the 
upon  sale  thereof,  where  notice  of  dia- 
Erese  is  given  and  the  property  advertised 
for  sale  aa  required  by  law.  St.  Anthony  & 
D.  Elevator  Co.  v.  Soucie  (N.  D,)  262 

7.  A  retroactive  amendment  curing  a  de- 
feet  in  a  collateral  inheritance  tax  law,  by 
making  necessary  provision  for  notice  at 
the  proceedings  for  ascertaining  the  amount 
of  the  tax,  is  valid  and  operative  as  to  the 
estate  of  a  person  who  died  before  the 
amendment, — at  least  so  far  as  it  applies  to 
such  personal  property  as  may  not  yet  be 
distributed.     Ferry  v.  Campbell  (Iowa)      02 

Noizs  AiTD  BniDfl. 

Taxes i  on  right  to  leave  state;  arbitrary. 

m 

Imposed  on  other  titan  owner  of  property. 
207 
rat- 
SB 


Exemptions  from,  strictly  eonatrued;  on 
school  property.  '*" 

Rule  of  nniformitr- 


.Coo^c 


Tklbo  KAPHS— Tbui. 


TELEGBAPKfl. 

T«l^am  aa  MemOTAadnm  to  SkUafy 
Statute  of  Frauds,  see  Contk&cts, 
1,2- 

Right  to  Construct  Lines  in  Street,  see 

HlOHWATS,  3. 

Aa  Additional   Burden,   lee  Eiohwats, 
See  also  CoitTftaora,  Non»  amd  Bu^. 


Pole  in  Street  Obetructing  Show  Win- 
dow, tee  IiTJUNcnoN,  4. 

InatnicUtHi  •«  to  Deliver]'  of  Meauge, 
■ee  Tbial,  T. 

1.  A  telephone  eomputj'a  agent,  whoee 
duty  it  ia  to  deliver  a  mesaage  calling  a  man 
home,  has  no  right  to  aeeume,  ae  a  reaatm 
for  delay  in  delivering  it,  that  he  will  travel 
only  by  train,  on  which  he  cannot  atari  un- 
til the  ne^t  day,  when  there  ia  another  mode 
of  conveyance  that  he  may  chooae  to  adopt. 
Brown  v.  Cumberland  Teleph.  ft  Teleg.  Co. 
(Tenn.)  277 

2.  An  agreement  by  the  agent  of  a  tele- 
phone company  to  deliver  a  mesaage  at  it* 
deatination,  in  couaideration  of  an  extra 
charge,  ia  binding;  on'  the  company,  notwith- 
standing instruction  a  jM'obibiting  the  agenta 
front  making  such  contracts  where,  with  the 
laiowled)re  of  the  company,  ita  agents  haUt- 
nally  disregard  the  iDBtructions  and  make 
anch  oontracts.  Id. 


TOWK. 

See    LoOAi.   SELF-OoTmtMEn,  NoTZB 
ARD  Bbiefb. 

TBADEHABK. 

Not  Subject  of  Forgery,  see  FoBdEBT, 

1.  The  intention  to  adopt  a  word  as  a 
trademark,  prior  to  Ita  actual  use  in  the 
nianufncture  and  sale  of  articles,  givea  no 
right  aa  against  othera  who  uae  the  word  in 
the  meantime.  American  Washboard  Co.  t. 
Saginaw  Mfg.  Co.   (C.  C.  App.  6th  C.)      609 

2.  The  word  "perfection"  as  the  name  of 
a  mattreaa  known  as  the  Perfection  Mattress 
may  constitute  a  valid  trademark  as  a  fan- 
ciful name.  Kyle  v.  Perfection  Hattreaa  Co. 
(Ala.)  R2S 

3.  The  sale  of  mattresses  named  "Kyle's 
Perfection  Mattress,"  by  one  who  has  pre- 
viously manufactured  what  is  known  as  the 
"Perfection  Mattress,"  and  has  notd  the  busi- 
ness to  a  partnership  which  has  since  be- 
come a  corporation,  is  an  infringement  of 
the  right  of  the  eotporatlon  to  the  excluaive 
60  L.  R.  A. 


use  of  the  term  "Perfection  Uattreea,"  botk 
as  a  trademark  and  under  the  sale  of  the 
goodwill  of  the  buainess  of  its  manufaeton, 
especially  when  there  it  a  deliberate  att«mpt 
to  imitate  the  appearance  and  the  label  vp- 
on  tlie  Perfection  Mattreaa.  UL 

NoTBB  Aim  Buns. 


Prohibition  of  Sale  or  Gift  of.  Me  Cm- 

ariTUTiOBAi.  Law,  2S, 
Ordinance  to  Prevent  Ahuae  of,  M«  Uo- 
OoBPoaaTioss,  2-4. 


Notes  and  BiiEra- 


TBUX. 

Sufficiency  of  Presumption  of  RailrtMd'i 
N^ligence  to  Make  Conflict  of  Evi- 
dence for  Jury,  •••  Evnnna^  t6, 
27. 

1.  An  officer  againat  whtnn  chargea  an 
preferred  under  the  auperviaion  of  the  tit- 
cult  court  ia  not  entitled  to  a  jury  trial 
under  the  provisions  of  W.  Va.  Acta  ISBT, 
chap.  46.  Moore  t.  Strickling  (W.  Ta.) 
27S 

2.  The  reasonablenesa  of  a  rule  reqtiiring 
colored  and  white  paaaengera  to  occupy  sepa- 
rate enda  of  a  car  ia  a  question  of  law  for 
tfae  court,  where  there  is  no  dispute  aa  to  the 
rule  or  ita  violation.  Bowie  r.  Birming- 
ham Railway  ft  E.  Co.  (Ala.)  632 
3.  It  i*  a  question  of  law  for  the  court 
whether  or  not  a  false  representation  is  ma- 
terial, whether  it  is  relied  upon  by  plain- 
tiff  to  support  an  action  for  deceit,  or  by  de- 
fendant to  avoid  a  contract  because  ti  de- 
ceit.      Oreenleaf  v.  Gerald   (Me.)             S42 

4.  A  verdict  ahould  not  be  directed  for 
plaintiff  in  an  action  upon  a  life  Inaurance 
policy,  where  the  defense  is  fraud  in  procur- 
ing the  policy,  and  the  evidence  aa  to  the 
physical  condition  of  assured  when  the  pcd- 
icy  was  issued,  bearing  upon  the  question  <d 
fraudulent  statements  in  the  application,  ii 
conflicting.  Welch  v.  Union  C.  L.  Ina.  Co. 
(Iowa)  774 

6.  Whether  or  not  dealings  with  peraoni 
who  have  ineffectually  attempted  to  form  a 
corporation  are  with  tiie  corporation  or  with 
the  individuals  is  a  questicm  for  the  jury. 
Slocum  V.  Head  (Wis.)  3H 

6.  It  is  a  question  for  the  jury  whether 
or  not  a  person  was  engaged  in  the  business 
of  guiding,  within  the  meaning  of  a  statute 
prohibiting  guiding  without  a  licenv,  if  be 
has  acted  as  a  guide  one  or  more  times, 
since  a  single  act  of  guiding  might  satisfy 
the  jury  that  he  was  engaged  in  tliat  bnu- 


new,  vhile,  on  the  contrai?,  tvo  or  more 
acts,  taken  with  other  oircumataaceB,  might 
&i1  to  laUafT  bhem.  State  v.  Snowman 
(Me.)  S44 

7.  An  inBtruction  that  %  man  could,  by 
r«asouable  diligence,  have  reached  home  be- 
fore his  daughter's  death  if  a  measage  had 
been  promptly  deliTered,  without  adding 
that  he  would  have  done  bo,  is  erroneous  in 
an  action  for  damages  for  delay  in  deliver- 
inc  the  meaeage.  Brows  *.  Cumberland 
Teleph.  «  Tel^.  Co.  (Tenn.)  87T 

Noras  AjiD  Bbikfs. 
Trial;  qneatioii  for  Jury  aa  to  reaaonable- 


NoTBB  aim  Bkibtb. 


For  Charitable  Uaes,  wa  CoASiriEa. 

Property  Held  for  Unincorporated  Soci- 
ety CooBOlidated  with  Others,  tee 
Kqjgioub  Sooietieb,  8. 


VHITED  STATES. 

Right   Not  Invaded   by   Declaration  of 
State  OwnerBhip,  lea  Watkbs,  1. 

vaoohtatiok. 

Ai  Condition  of  Attending  School,  see 
SOHOOLS,  1-4. 

Exclusion  of  Unnwdnated  PnpiU,  we 


VEMDOB    AlfS    PURCHASER. 

Insurance  on  Buildings  Burned  after 
Contract  of  Sale,  aee  iRSOKUrcs, 
M. 

1.  The  loss  occasioned  by  the  bumlns  of 
buildings  on  premises  that  have  been  includ- 
ed In  a  contract  of  sale,  but  bUU  remain  in 
poeseasion  of  the  vendor  pending  an  investi- 
gation aa  to  the  title,  must  fall  on  the  ven- 
dor, though,  it  the  contract  had  been  so  far 
complete  that  the  vendee  should  be  treated 
aa  the  owner  of  the  premises,  the  lose  would 
fall  on  him.    Fhini^  v.  GuernHcy  (Qa.) 

aso 

2.  The  rule  for  determining  the  amount 
of  abatement  from  the  price  of  land  for  loss 
of  buildings  by  Are  aft«r  a  contract  for  the 
sale  thereof,  but  before  it  traa  so  far  conaum- 
niated  ss  to  throw  the  Iosb  on  the  vendee, 
would  be  to  ascertain  it  there  was  any  dif- 
ference, on  the  day  the  contract  became 
binding,  between  the  market  value  of  the  en- 
tire property  and  the  contract  price.  In 
case  there  was  no  difference,  then  the  pur- 
ML.B.A. 


chaser  would  be  entitled  to  a  decree  requir- 
ing the  seller  to  convey  him  the  property  up- 
on payment  of  a  sum  equal  to  the  market 
value  of  the  lot  without  the  building  on  tha 
day  the  contract  was  made.  It  at  the  date 
the  contract  became  eficctnal  the  market 
value  of  the  property  was  greater  than  the 
contract  price,  a  sum  represoitlng  this  dif- 
ference should  be  deducted  from  the  market 
value  of  the  lot  without  the  building,  and 
the  balance  would  be  the  amount  which  the 
plaintifF  should  be  required  to  pay  for  a  con. 
veyance  of  the  land.  In  this  way  the  pur- 
chaser would  obtain  the  benefit  of  his  bar- 
gain. If  the  contract  price  exceeded  the 
market  value,  the  purdiaser  should  pay,  in 
addition  to  the  market  value  of  the  lot  with- 
out the  building,  the  difference  between  the 
market  value  of  the  property  at  the  date  of 
the  contract  and  the  contract  price.  In  this 
way  the  vender  would  be  given  the  beaeflt  of 
his  bargain.  Id. 

Nom  AND  Bbibtb. 

Vendor  and  purchaser;  waiver  of  vendor's 
lien  by  attachment  or  execution.  TIT 

Enforcing  contract  after  property  ia  part- 
ly dCBtroytd ;  righta  as  to  inturanee.         880 


Direction  of,  sea  Txiai.,  4. 

VOLUHTEEK. 

Liability  of  Railroad  for  Act  of,  see 
RAiLBOAns,  2,  Notes  avd  Busfs. 

VOTERS  AKXt  EKEOTIOH8. 

Decision  ot  Parties  as  to  Nominee  Con- 
clusive, see  Courts,  1. 

Right  to  Inspector  at  Polls,  Not  En- 
forceable  in   Equity,  see  EQurrr, 

A  faction  of  a  political  part;  which  is 
not,  and  doea  not  claim  to  be,  in  itself  a  dis- 
tinct poliUcal  party,  is  not  entitled  to  have 
Inspectors  at  an  election,  under  Ey.  Stat.  I 
1481.    Weaver  v.  Ttney  (Ey.)  IDS 

Norn  Aim  Bbids. 


!,  10. 

Parol   Evidence   as   to   Warehouse   Re- 
ceipts, see  EvTOENOE,  II. 

Warehousemen   who   refuse   to   deliver 

Srain  because  they  have  none  belonging  to 
craandant  cannot  defeat  a  recovery  for  its 
value,  on  the  ground  that  certain  warehouse 
charges  bad   no^  been   paid  as   required   by 


Wakkahth— Watbri^ 


la  Co.  (Or.) 

Notes  a 


PortlABd    FloariDg 


See  Buxs  or  Lamho. 

WATERS. 

Abandomnent  of, 

Onnt  of  Judieisl. Power*  to  Board  of 

Water  Oontrol,  M«  OoirariTUTiON- 

AL  Law,  S. 
PoIlatioB  of,  by  County,  «ee  Cmnrraa, 

B. 
Water  Supply  aa  Cotutj  Purpoae,  aee 

CoDnms,  S. 
Preaumptiou  aa  to  Owuerriiip,  lee  Rri- 

DKNCK,  6. 
Decision  o(  Board  of  ContrcJ  aa  to  Pri- 
ori tiea.  see  JuDOimT. 

1.  llie  declaration  of  state  ownership  of 
the  water*  of  the  state,  made  by  Wyo.  OoncL 
art.  B,  I  1,  does  not  invade  any  proprietary 
ri)tht  of  the  United  States  in  such  waters, 
■ince  such  claim  of  ownership  waa  reoogniied 
and  approved  by  the  act  admitting  the  state 
to  the  Union,  which  expressly  accepted,  rati- 
fied, and  confirmed  the  Constitution,  and  by 
later  acts  of  Congreai  reflating  the  use  of 
saeli  waters.  Farm  Investment  Co.  v.  Car- 
penter  (Wyo.)  747 

t.  The  atat*  of  Montana  has  by  naeeaaary 
impliotion  BaEnmed  to  itself  the  ownership, 
tvS'modo,  of  the  riven  and  streainu  of  the 
sUte.    Smith  v.  DenifT  (Hont)  737 

3.  Submerged  lands  of  meandered  lakM 
within  the  boundaries  of  tlie  state  belong  tn 
the  ttSite  in  trust  for  public  use,  tubstan- 
tially  the  ssjne  as  submerged  lands  under 
navigable  waters  by  the  rules  of  the  com- 
mon law;  and  the  state  cannot  part  with 
such  title  to  the  detriment  of  eueh  tmst. 
Pewaukeev.  Savoy  (Wis.)  83S 

4.  If  a  public  street  or  highway  exists  so 
that  its  bcnindary  line  and  Uie  waters  of  a 
wkvigabte  lalce  meet,  the  riparian  right*  in- 
cident to  the  land  composing  tite  street  be- 
long to  the  public.  In  such  a  situation 
there  is  no  zone  of  private  right  between  the 
street  and  the  lake,  but  the  public  right  is 
continuous  from  the  street  to  the  waters  of 
the  lake,  and  from  the  watere  of  the  lake  to 
the  street.  Id. 

G.  The  title  of  the  state  to  submerged 
lands  under  the  waters  of  navigable  lakes 
will  be  extended  so  as  to  include  lands  cov- 
ered by  an  artiflcial  raising  of  the  level  of 
the  lake,  if  such  artlBcial  condition  be  con- 
tinued so  long  as  to  become  the  natural  con- 
dition. Id. 

0.  If  a  person  artificially  raise  the  level 
of  the  waters  of  a  navigable  lake  so  as  to 
flood  hi*  own  lands,  the  public  rights  in  the 

an  h.  R.  A. 


lake    will    ha    eorrespondlivlT    axtoidad    aa 
long  as  audi  artifldial  aandtti<»  ndata.    Id. 

7.  It  a  person  flood  hia  own  land  by  mrti- 
fldally  raising  the  level  at  the  waters  of  a 
navigaUe  lake^  and  maintain  tliat  eondition 
for  more  than  twen^  years,  and  tke  pnMie 
use  and  enjoy  the  lake  in  such  new  condi- 
tion, the  title  to  audi  lands,  ao  tar  aa  necee- 
aary  to  maintain  such  condition,  will  vest  in 
the  state  by  dedicaticm.  In  sneh  eireum- 
stance*  the  artificial  condition  of  the  lake 
will  be  considered  it*  natural  eoadition, 
with  all  the  ineidenta  thereof.  Id. 

8.  Damages  lor  tha  pollution  of  a  sbvam 
by  the  discharge  therein,  throuf^  aewera  oon- 
structed  tor  the  purpose,  of  the  refuse  water 
and  excrement  from  waahtuba,  bathtnba,  and 
closet*  of  the  buildings  of  a  priaon  aaaoeia- 
tion.  In  which  are  quartered  asveral  hundred 
persons,  may  b«  reeovsred  by  a  riparian  own- 
er who  conduct*  a  profitable  dairy  and  but- 
ter busineas,  necessitating  a  pientifnl  sup- 
ply of  pure  water  for  his  oows,  and  who  also 
uses  the  water  for  domestic  purposes.  IVev- 
ett  V.  Prison  Abso.  of  Virginia  (Va.)        5M 

9.  Ho  property  right  already  accrued  is 
Impaired  by  Wyo.  Ctfnst.  art  8,  |  1,  provid- 
ing that  the  title  to  all  the  wstera  of  the 
state  shall  be  in  the  state,  since  an  appro- 
priator  of  water  acquires  no  title  to  the  wa- 
ter itself  while  flowing  in  its  natural  chan- 
nel, but  only  to  the  use  of  a  limited  amount 
thereof  for  beneficial  purposes.  Farm  In- 
vestment Co.  V.  (^penter  (Wyo.)  747 

10.  Claimant*  whose  right*  had  accrued 
prior  to  the  adoption  of  Wyo.  Const,  art.  B. 
S  2,  providing  for  the  creation  at  a  board  of 
control  having  supervision  of  the  waters  of 
the  sUte,  and  Wyo.  act  Dee.  22,  1890,  creat- 
ing suofa  board  and  vesting  in  it  power  to  ad- 
judicate and  determine  priorities  of  rights, 
must  submit  proofs  of  tdieir  righta  In  the  ad- 
judication proeeedings,  the  same  aa  claim- 
ants acquiring  right*  after  the  adoption  of 
the  Constitution  and  statute.  Id. 

11.  The  right  to  appropriate  the  water  of 
a  stream,  conferred  l^  llie  Montana  statutes, 
can  l>e  taken  advantage  of  and  exercised  only 
by  one  who  has  riparian  ri^ta  either  aa 
owner  of  the  riparian  land  or  through  gnuit 
of  the  riparian  owner.  Smith  v.  Denift 
(Mont)  737 

18.  The  water  right  of  one  who  appro- 
priates water  for  the  purpose  of  uaing  it  up- 
on nonriparian  land*  in  his  possession,  but 
which  he  does  not  own,  does  not  become  ap- 
purtenant to  such  land*  without  a  convey- 
anoe  in  writing  to  the  owner  of  the  lands, 
fd. 

13.  Hie  right  of  an  appropriator  to  take 
water  from  or  over  the  land  of  another  Is  in 
the  nature  of  an  easement  in  gross,  which 
may  or  may  not  be  annexed  or  attached  to 
land  on  which  the  wa.tm'  is  used  as  an  ap- 
purtenance thereto.  Id. 

14.  Tbe  legislature  cannot  constitutional- 
ly del^ate  the  power  to  fix  prices  at  which 
water  ehall  be  sold  in  a  ei^,  to  the  author!- 


Watu  Tadk— Writ  4jn>  Frooim. 


IfaB  of  the  aty.  iriiicfc  U  iU«U  », 
dtltM  In  iti  miuticiMtJ  eapftcilr  or  thnMufc 
Ita  inh&biUnU,  without  mdm  proriilon  for 
«  judidftl  InvMUgktion  of  th«  reMonableneH 
of  the  ntM  fixed  fay  ludi  aotboritiot.  Agiw 
Piir*  Cto.  T.  Lu  Vega»  (N.  H.)  2M 

IS.  A  water  oatnpaaj  having  »  emttiMt 
right  to  Ibt  WAter  mkiDS  end  pipee  in  eitf 
■treete,  and  to  dietribata  uid  adl  water,  lee, 
etc.,  ■•  it  niftj  deem  fit,  ii  exoeptad  from  the 
regDl«tion  of  prioca  by  ordlnianea  under  an- 
thorit?  of  N.  M.  Lawe  1SB7,  p.  124,  by  Tirtoo 
of  a  provi»o  tiukt  tlia  act  "ihall  not  affeot 
anj  contract  now  exisUng,"  alaoe  the  righla 
and  priTileeea  granted  t^  the  contract  In- 
elude  the  Tight  to  fix  the  price  at  which  the 
eunpMiy  shall  wll  the  water. 


Nom  AKo  Bkewb.. 
Vftter*;  righta  of  TipMian  owi 


;  pollu- 
non  CH.  SM 

St*te  and  Federal  owner itlp  of: — In  goi- 
•nU;  public  righta  limited;  right  to  divert 
water  in  aid  of  navigation;  illnatrationa  of 
the  llmitatlona  on  the  powere  of  the  tnut«e; 
effect  of  oonetltutjonal  or  etatutory  aoRer- 
Uon  of  title  to  water ;  title  ae  between  itate 
and  Uuitad  BUte^  73T 

Right!  acquired  in  an  artlfleiai  eondition 
•f  a  body  of: — Oontraot  righte;  arUflcial 
condition  eatablished  by  grftnt;  application 
of  doctrine  of  riparian  rlgbta;  preBcriptive 
righti;  reciprocal  right*;  nlmigltig  chan- 
nela;  public  Hghta.  838 

Appropriation  of;  Irrigation  etatntea. 

748 


WATER    TANK. 

Maintenance  of,  in  Street  under  Gi«nt 

for  Railroad,  see  Hiohwats,  7. 
Ab  Nuiiance,  aee  NmaAROES,  1. 

wnxs. 

Validity   of   Bequest    for    Temperance 

Work,  see  Cbabitieb,  9. 
Descent  of  Specific  Legacy  Set  Apart 

for  Minor,  see  Dbboeht  and  Dis- 

TBIBUTIDN,  S. 

Effect  of  Devise  of  Alt  fiealty  on  Pre- 
sumption of  Clkarge  oo,  see  Evi- 
dence, 20. 

Estate  Tail,  see  Rbai,  Pbopebtt,  S,  3. 

Executory  Devise  Limited  on  Indefinite 
Failure  of  lisne,  see  Real  PbopeH- 
Ti,  4. 

1.  A  will  is  to  be  construed  by  the  law 
existing  at  the  time  of  the  testator's  death, 
when  the  will  takes  effect.  Herts  v.  Abra- 
hams (O*.)  301 

2.  The  intention  of  a  testator  must  yield 
to  the  rules  of  law,  when  he  uses  words 
which  dearly  create  one  eatate,  though  he 
designed  another.  Id. 

3.  If  the  reeidne  of  an  eatate  be  divided 
1^  the  terms  of  the  will,  and  a  part,  as  such, 
be  willed  to  one  person,  and  a  ^art,  aa  such. 


the  portion  that  would  otherwiaa  ga  tkat 
way  will  not  swell  the  portion  going  Um 
other,  but  will  pass  to  the  heirs  aa  property 
nndiapoeed  of  By  will,  In  tha  ahaanee  of  a 
clear  intent  to  the  contrary;  but  this  role 
doea  not  apply  where  there  la  a  bequest  of  a 
spoeifle  part  of  tha  net  estate  to  cma  ptraoo, 
and  all  the  reat  and  residue  of  the  eatato  is 
bequeathed  by  a  reddoaqr  clause  in  Moeral 
language,  unless  a  clear  intent  to  tna  eon- 
trary  be  manifest  by  the  will.  Harrington 
V.  KerfWia.)  307 

4.  Legaoiei  will  be  made  a  eharge  upon 
the  real  estate  of  testator,  where,  at  the 
time  of  making  the  will  and  at  his  death,  ha 
had  no  personalty  out  of  which  to  pay  them. 
ReLutz  (Mo.)  847 

5.  U,  notwithstanding  the  failure  of  a 
pttrpoee  requiring  a  conversion  of  realty  into 
peraonalty  to  Mtiafy  it,  the  intention  is 
manifeat  in  a  will  to  aocomplish  a  distribu- 
tion of  the  eatate  in  Um  form  of  money,  that 
intent  will  aocomipliah  the  conversion  of 
the  realty  into  personalty  in  equity;  and. 
unless  otherwise  clearly  indicated,  a  void  be- 
quest will  fall  Into  the  residuum,  and  go  to 
the  residuary  legatee  if  there  be  such.  Har- 
rington V.  Pier  (Wis.)  307 

fl.  The  blending  of  real  and  personal 
property  in  one  fund  for  all  purposes  of  a 
will  strongly  evidences  an  intent  that  tha 
whole  estate  shall,  at  all  •events,  be  distrib- 
uted aa  personal  property.  Id. 
7.  The  doctrine  of  equitable  conversion 
doea  not  apply  where  a  will  directs  the  con- 
version of  realty  into  personalty  for  a  par- 
ticular but  void  purpose;  bat,  unless  other- 
wise clearly  indicated  bv  such  will,  sneb 
realty  will  pass  to  the  heirs  as  property  un- 
dispoeed  of  thereby.  Id. 
Notes  ard  Buetb. 

Sea  also  CBABmxa;  Reai.  Profebty. 

Wills;  equitable  conversion  by;  creating 
trust.  3W 

Interpretation     of;     intent    of    testator; 

meaning  of  word  "Iseue;"  what  law  governs. 

3Q1 

Charging  legacy  on  real  proper^.         848 

Vesting  of  estate  created  by;  legacy  pa] 
able  at  certain  age. 


"di 


Expert,  see  EvntcHOi,  14,  IS. 


WRIT  Ain>  PROCESS. 

Bervioe  on  Corporation  Where  no  Desig- 
nation, eee  CoRStrrcTioiiAi.  I.aw, 


See  also  OoNmrnnioi 


:.  Law,  Notes 


Service  upon  the  superintendent  of  In- 
nee,  of  a  summons  to  a  foreign  iniur- 
company,  does  not  give  the  state  courts 
jurisdiction  of  an  action  on  a  policy  wholly 
executed  in  another  state,  although  the  com- 
pany had  at  one  time  been  authorized  to  do 
business  in  the  state,  and  had  filed  with  the 
superintendent  the  written  consent  to  such 


ftM  Writ  add  Pkocem 

serriM  required  as  ft  condition  of  doing  buai- 1  state  hod  been  revoked,  since  which  time  it 
neaa  in  the  state  by  Kan.  Gen.  St^t.  1897,  had  not  maintained  any  agency  or  transacted 
chap.  74,  f  104  (Gen.  Stat.  1800,  chap.  30,  t  u?  bueines*  therein.  Mutual  Keserr* 
32S3),  where,  long  prior  to  the  lEsuance  of    Fund  L.  Assa  v.  Boyer   (Eml)  iK 

tbe  policy,  iUi  license  to  do  business  in  the' 
50L..B.A. 
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L.  R.  A.  CASES  AS  AUTHORITIES. 


CASES  IN  50  L.  R  A. 


60  L.  R.  A.  33,  MORRIS  v.  DODD,  110  Ga.  606,  78  Am.  St.  Rep.  129,  36  S.  E.  83. 
Llf*  Inaantnce  ■■  IwiilirBpl  ■■•cla. 

Cited  in  footnotes  to  Re  ^clii^ld,  52  L.  R.  A.  188,  which  holda  that  policy  of 
bankrupt  passes  to  trustee  ad  assets,  unless  cash  surrender  value  paid  or  secured 
to  trustee;  Sternberg  v.  Levy,  53  L.  R.  A.  43tj,  which  sustains  right  as  against 
creditors  to  proi'uce  with  exempt  wages  insurance  for  sister  and  her  children 
constituting  family. 

Distinguished  in  Ec  SlinglufT,  106  Fed.  159,  holding  endowment  policy,  without 
surrender  value,  part  ot  bankrupt's  estate. 

50  L.  R.  A.  47,  CINCINNATI,  N.  O.  4  T.  P.  R.  CO.  v.  GRAY,  41  C.  C.  A.  535, 

101  Fed.  623. 
'Wlukt  auendmeat  of  compliilBt   barred  br  IlultBdaiiii. 

Cited  in  footnote  to  Love  v.  Southern  R.  Co.  55  L.  R.  A.  4T1,  which  sustains 
right  to  file  new  declaration  after  limitation  period  has  elapsed,  naming  statutory 
bcneiiciariea  in  action  for  death, 
who  »Fe  fellow  mervmatm. 

Cited  in  Pennsylvania  Co.  v.  Fishack,  5S  C.  C.  A.  276,  123  Fed.  471,  holding 
yard  master  fellow  servant  of  other  yard  employees  engaged  in  switching. 

Cited  in  note  (51  L.  R.  A.  526,  583,  605)  on  vice  principal  ship  considered  witii 
reference  to  superior  rank  of  negligent  servant. 

50  L.  R.  A.  55,  Ex  parte  LORENZEN,  129  Col.  431,  79  Am.  St.  Rep.  47,  fll  PBc.  68. 
Validity  of  Btatale  rrHUlatlna:  "ale  of  tickets. 

Cited  in  footnote  to  Jannin  v.  State,  53  L.  R.  A.  349,  which  holds  void,  statute 
against  sale  of  railroad  tickets  by  other  than  company's  agent. 
ReaBonableneH   of   lair  aa  test   of   valldltr. 

Cited  in  SUte  v.  Bolden,  107  La.  Ann.  119,  90  Am.  St,  Rep.  280,  31  So.  393, 
holding  unreasonableness  does  not  invalidate  statute. 
Conatnctloa    of    atatntea    aiHHirdlnB    to    Intent. 

Cited  in  (southern  P.  Co.  v.  Robinson,  132  C'al.  4'20,  04  Pac.  572,  holding  statute 

giving  stop-over  privileges  to  passengers,  applicable  only  to  those  actually  desiring 
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to  exercise  them;  Ea>  parte  McClain,  134  Cal.  Ill,  54  I.  B.  A.  779,  86  Am.  SU 
Rep.  213,  SG  Pac.  99  (disagreed  with  in  dissenting  opinion),  Buetaintng  ordi- 
nance making  mere  poBsesHion  of  lottery  ticket  misdemeanor;  Re  Ah  Cheung. 
136  Cal.  6B0,  60  Pac.  4S2  (dissenting  opinion),  majoritj  holding  valid,  ordinance 
forbidding  exhibition  of  cards,  dice,  or  other  gambling  implements  in  bsTricaded 


60  L.  R.  A.  60,  WHirE  v.  WAQAR,  185  111.  195,  57  K.  E.  2$. 
IVkut  mmr  b«  anbieet  of  torserr- 

Cited  in  (cwtnotea  to  Hickson  v.  State,  54  L.  B.  A.  327,  which  holds  instruneDt 
req\iesting  addressee  to  let  bearer  have  a  "single  rig"  which  tlie  si^er  promise* 
to  return,  subject  of  forgery;  Gordon  v.  Com.  67  L.  R.  A.  744,  which  holds  irregu- 
lar check  subject  of  forgery,  after  payment,  as  to  effect  as  receipt. 
When   cerdonu'l   luonble. 

Cited  in  Okeriind  v.  Fyke,  90  III.  App.  194,  holding  common-law  writ  ot 
certiorari  not  awardable  where  appeal  or  writ  of  error  will  lie. 

Cited  in  notes  (SO  L.  R.  A.  704)  on  exceptions  to  rule  that  certiorari  will  not 
lie  where  there  is  an  appeal;  (61  L.  R.  A.  34)  on  superintending  control  and 
supervisory  jurisdiction  of  superior  over  inferior  or  aubordiuAte  tribunal. 

60  L,  R.  A.  64,  BLUE  v.  BEACH,  155  Ind.  121,  80  Am.  St.  Rep.  196,  56  N.  E.  89. 
TAOclnallon  mm  coadltloB   at   BtteudlMa;  ■ebool. 

Cited  in  State  ex  rel.  Cox  v.  Board  of  Education,  21  UUh,  414,  60  Pac.  1013, 
and  Ulover  v.  Board  of  Education,  14  S.  D.  145,  84  N.  W.  761,  sustaining  right 
of  board  of  education  to  exclude  unvaccinated  pupil  from  schoola  while  smatlpoi 
prevalent;  State  ex  ret.  Home  v.  Beil,  157  Ind.  20,  60  N.  E.  872,  sustaining  power 
of  board  of  health  to  require  exclusion  of  unvaccinated  children  from  schools; 
State  ex  rel.  Freeman  v.  Zimmerman,  88  Minn.  365,  58  L.  R.  A.  79,  footnote  p.  78, 
Bl  Am.  St  Rep.  351,  80  N.  W.-783,  sustaining  regulation,  in  cases  ot  emergent^-, 
for  vaccination  aa  condition  of  admiasion  to  school;  Oabom  v.  Russeil,  64  Kan. 
610,  88  Pac.  60,  denying  power  in  state  iM>ard  of  health  to  require  alt  perBon; 
to  be  succcHi^fully  vaccinated  before  being  admitted  to  public  or  private  schools; 
Mathews  v.  KaUmazoo  Bd.  of  Edu.  127  Mich.  534,  64  L.  B.  A.  730,  88  N.  W.  1036 
(dissenting  opinion),  majority  denying  power  to  make  vaccination  condition  of 
admission  to  schools  in  absence  of  epidemic;  Viemeist«r  v.  White,  83  App.  Biv, 
51,  84  N.  \',  Supp.  712  (concurring  opinion),  majority  holding  conatitutional, 
statute  prohibiting  children  from  attendance  at  public  schools  without  first  being 
vaccinated. 
Coart*'   poiver    to   revleir   heitltb    revolBttoaai 

Cited  in  Wong  U'ai  v.   Williamson,   103   Fed.  6,  holding  constitutionality  of 
health   regulations  open   to  judicial   review. 
What  not  Improper  deleKBllon  of  leRlBlatlTe  power. 

Citeti  in  SUte  v.  Hay,  128  N.  C.  1002,  43  L,  R.  A.  689,  78  Am.  St.  Bep.  601, 
35  S.  E.  459,  holding  that  legislature  may  authorize  county  and  tnunicipal  au- 
thorities to  require  compulsory  vaccination;  Walker  v.  Towie,  156  Ind.  AM.  53 
L.  R.  A.  751,  oB  N.  E.  20,  sustaining  ordinance  authorizing  mayor  when  appre- 
hending danger  of  hydrophobia  to  require  muizling  of  dogs;  Isenhour  v.  Stat*. 
157  Ind.  522,  87  Am.  St.  Rep.  228,  02  N.  E.  40,  holding  proi-ision  ot  pure  food  law 
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that  State  Board  of  Health  shall  adopt  nwasures  npce)i)iar>-  to  facilitate  enforce- 
ment, not  delegation  of  legialntive  authority;  Osbom  v,  Riissell,  84  Kan.  510, 
69  Pac.  flO,  raising,  without  deciding,  question  wliether  legislature  may  delegate 
pon-er  to  require  exclusion  of  imvaccinated  pupils  frcm  schools. 

Cited  in  footnote  to  Schaezlein  v.  Cabaniss,  Sli  L.  R.  A.  733,  which  denies 
right  to  commissioner  of  labor  statistics  discretion  to  determine  posfiibility  of 
preventing  liability  to  inhalation  of  dan^vrouH  substances  in  particular  factories, 
Pairrra  of  kesltk  IXHirda. 

Cited  in  State  eat  rel.  Home  v.  Beil,  157  Ind.  30,  60  N.  E.  872,  holding  that 
rule  of  board  of  health,  properly  adopted  and  promulgated,  has  force  and  effect 
of  law;  Com.  V.  Pear,  183  Mass.  2ii,  86  N.  E.  719,  holding  constitutional,  stat- 
ute auinoriiing  city  board  of  health  t<i  require  vaccination  o(  all  inhabitants; 
Monroe  v.  Bluffton,  31  Ind.  App.  272,  07  N.  E.  711,  holding  city  liable  for  care 
of  smallpox  patient  by  one  employed  by  pliyiician  acting  in  place  of  healtli  officer. 

Cited  in  footnote  to  Wilson  v.  Alabama  G,  S.  R.  Co.  52  L.  R.  A.  357,  which 
holds  void,  order  of  board  of  health  against  any  person  entering  state  until  further 
order  of  board. 

50  L.  R.  A.  73,  STATE  ex  Tel.  BRUSS  v.  CLAUSMEIER,  154  Ind.  399,  77  Am. 

St.  Rep.   511,  57   N.  E.   541. 
Salt*  on  boHd  tor  oOcer'a  anaiitborlavd  net. 

Cited  in  footnote  to  Feller  v.  Gates,  56  L.  R.  A.  6S 
tiond  for  return  of  money  taken  by  constable  from  e 
execution  pending  appeal. 
RiKbl  of  police  depHrtiBCBt  to  retain  pholofcrapb  of  auapected  orlmlniil. 

Cited  in  Owen  v.  Partridge,  40  Misc.  419,  92  N.  Y.  Supp,  248,  denying  right 
of  one  arrested  on  suspicion  to  injunctive  relief  against  retention  by  police  depart- 
ment of  his  photograph  and  measurements. 

50  L.  R.  A.  75,  LAND  TITLE  ft  T.  CO.  v.  NORTHWESTERN  NAT.  BANK,  199 
Pa.  230,  79  Am.  St.  Rep.  717,  46  Atl.  420. 

Wko  bcnra  lona  on  check  IsBned  or  Indorsed  to  Impostor. 

Cited  in  Hoffman  t.  American  Exchange  Nat.  Bank,  2  Herdman  (Neb.)  221, 
nfi  N.  W.  112,  affirmed  upon  rehearing  reported  in  2  Heritman  (Neb.)  224,  00 
N.  W.  113,  holding  bank  paying  check  not  liable  to  drawer  when  check  was  in- 
dorsed by  him  payable  to  impostor;  Slierman  v.  Corn  Exchange  Bank,  91  App. 
Div.  96,  86  N.  Y.  Supp.  341,  denying  right  of  recovery  upon  check  drawn  for  con- 
sideration payable  to  person  named  although  that  person  whs  not  one  drawer  had 
in  mind,  and  referring  particularly  to  annotation  in  50  L.  R.  A.  75. 

Cited  in  footnotes  to  Critten  v.  Chemical  Nat.  Bank,  57  L.  R.  A.  530,  which 
holds  bank  paying  plainly  altered  check  to  clerk  of  drawer  without  asking  ex- 
planation, liable  for  loag  from  subsequent  payment  of  similar  checks;  Canadian 
Bank  o{  Commerce  v.  Bingham,  60  L.  R.  A.  05.5,  which  sustains  drawee's  right  to 
recover  amount  of  forged  check  payable  to  Rctitious  person,  from  one  cashing 
same  on  indorsement  purporting  to  he  payee's  without  requiring  identification. 

Distinguished  in  Tolman  v.  American  Nat.  Bank,  22  R.  I.  465,  52  L.  R.  A,  878, 
footnote  p.  B77,  84  Am.  St.  Kep.  950,  48  Atl.  480,  holding  bank  liable  to  maker 
for  paying  check  on  fraudulent  indorsement  by  one  procuring  it  by  representing 
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himself  as  anotlier;  State  v.  First  N'at.  Bank,  303  Fi.  73,  52  Atl.  13,  denying 
bank's  liability  upon  draft  drawn  payable  to  supposed  legatee,  by  executor  in 
response  to  forged  release. 

Annotation  in  50  L.  R.  A.  75,  referred  to  particularly  in  Burrows  ».  Western 
i;.  Teleg.  Co.  8«  Minn.  501,  58  L.  B.  A.  434,  footnote  p.  433,  91  Am,  St  Bep.  380. 
90  N.  W.  1111,  holding  telegraph  company  delivering  check  on  order  by  tele- 
graph, to  wrong  party,  liable  to  bona  fide  purchaser. 

60  L.  R.  A.  8fl,  KNI-SELY   v.  COTTEREL.  196  Pa.  614,  40  Atl.  861. 
KceHMttr  far  nnlfornKr  ■■  limae  tax. 

Cited  in  footnotes  to  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void, 
ordinance  imposing  greater  license  fee  for  sale  of  iiiiuors  on  main  street  of  town 
than  elsewhere;  Com.  use  of  Titusvllle  v.  Clark.  5T  L.  R.  A.  348,  which  hold* 
void,  exemption  from  license  tax  of  contractors  and  real  estate  dealers,  but  not 
others,  whose  busine^n  less  than  $1,000;  State  v.  Garbroski,  56  L.  R.  A.  570. 
which  holds  void,  statute  exempting  veter 
license;  Rosenbloom  v.  State,  67  L.  R.  A. 
peddlers,  though  venders  of  own  products  e 
Local  or  ■prelBl  leifliilatloii* 

Cited  in  He  Campbell,  1B7  Pa.  58B,  47  Atl 
certain  medical  societies  from  which  boards  of  e 


CoBBtlloIlonal    rninlrrmriit   1»    to   laws  amraded   or  extended. 

Cited  in  New  Brighton  v.  Biddell,  14  Pa.  Super.  Ct.  214,  sustaining  act  making 
cost   of   sewer   asBeasable  according  to   existing   legislation,   without  re-enacting 
such  laws. 
LlaMlftr  to  mercantile  tu. 

Cited  in  Com.  v.  Bailey,  B.  i  B.  Co.  20  Pa.  Super.  Ct.  218,  holding  corporation 
paying  bonus  upon  incorporation,  and  annual  tax  upon  capital  stock,  not  relieved 
from  mercantile  tax  upon  business  done;  Com.  v.  Pocono  Mountain  Ice  Co.  23 
Pa.  Super.  Ct.  209,  holding  ice  company  taking  ice  from  own  lake,  storing  it  in 
building,  on  margin  thereof,  and  selling  it  in  car-load  lots,  not  liable  to  pay 
mercantile  tax  imposed  upon  retail  venders. 
BIbIX  of  coantr  treairarer  to  commlaalona  npon  state  tasrs. 

Cited  in  Philadelphia  v.  McMichael,  208  Pa.  307,  57  Atl.  705,  holding  that 
in  counties  of  over  150,000,  county  treasurer  not  entitled  to  eommiasions  upon 
personal  property  tax  paid  by  him  into  state  treasury. 

60  L.  R.  A.  92,  FERRY  v.  CAMPBFXL,  110  Iowa,  290,  81  N.  W.  604. 
I>«|trlvatlon  «f  vropertr  ivltboat   dae  procena. 

Cited  in  Bcebe  v.  Magoun,  122  Iowa.  96,  101  Am,  St.  Rep.  259,  07  N,  W.  986. 
holding  unconstitutional,  statute  providing  for  notice  only  to  abutter  of  assess- 
ment for  drainage,  improvement,  when  all  benefited  In  vicinity  are  subject  to 
assessment. 

Distinguished  in  Galuslia  v.  Wendt.  114  Iowa,  607,  97  N.  W.  512,  upholding 
statute  authorizing  action  by  treasurer,  without  assessmen*.  for  taxes  demanilei! 
□n  property  omitted  from  lists;  Hodge  v.  Muscatine  County,  121  Iowa,  488,  G7 
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L.  R.  A.  021,  96  N.  W.  963,  holding  no  notice  necessniy  of  imposition  of  Hpcci&C 
tax  upon  buain«iut  of  selling  cigarettes  to  one  engaged  therein. 
KCeet  at  ■■aen^mcat  eariBB  detect  In  inkerltance  tux  IKW. 

Cited  in  nat«  (60  L.  R.  A.  505)  on  pow«r  to  cure  unconstitutional  statute  b; 
amendment. 

Distinguished  in  Herriott  v.  Potter,  115  Iowa,  0^9,  89  N.  W.  91,  holding  suc- 
cesition  to  real. estate  oi  deceUent  djing  intormediate  unconstitutional  inheritance 
tax  law  and  amendment  curing  defect,  not  taxable. 
CaniitllnlloiiBlltr  of   lnb«rlti>BCe   «•>«•. 

Cited  in  footnote  to  Billings  v.  People,  59  L.  R.  A.  807,  which  sustains  transfer 
tax  on   lineal   dcBcendants  t«  whom  life  estate  given  with  remainder   to  lineal 
descendants,  but  exenipting  lineal  descendants  taking  fee. 
VcBted  tnterest  ot  IcKotee. 

Cited  in  He  VViltsey,  122  Iowa,  428,  S8  N.  W.  294,  holding  that  personal  repra- 
sentatives  of  contestant  of  will  disposing  of  personalty  only,  should  be  subBtituted 
in  pending  action  upon  his  death. 

50  L.  R.  A.  97,  MORRIS  v.  STOUT,  110  Iowa,  659,  78  N.  W.  843. 
BMest  ot  laarFlas*  to  Injnred   tenmle  on   llnltllltr   for  aedDCtlom. 

Cited  in  footnote  to  Re  Lewis,  63  L.  R.  A.  282,  which  holds  subsequent  mar- 
riage of  defendant  to  injured  female  not  bar  to  prosecuttOD  for  obtaioiog  illicit 
connection  under  promise  of  marriage. 

50  L.  R.  A.  9B,  JOHNSON  v.  NEW  YORK  L.  INS.  CO.  109  Iowa,  708,  78  N.  W. 

005. 
Neceaallr  of  aallce  before  fortEltlna:  iDiiiiFaDce  iwllcr. 

Cited  in  McMaster  v.  New  York  L.  Ins.  Co.  40  C.  C.  A.  149,  99  Fed.  887,  by 
Caldwell,  J.,  dissenting,  who  holds  statutory  notice  essential  to  forfeiture  of 
policy  by  nonpayment  of  premium. 

Cited  in  footnote  to  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  SQ  L.  R.  A. 
233,  which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after 
default  without  notice  of  any  condition  atlixed. 

Cited  in  note  (63  L.  R.  A-  8t>3)  on  conllict  of  laws  as  to  contracts  of  insurance. 

50  L.  R.  A.  103,  DENNING  v.  YOLNT,  B  Kan.  App.  708,  59  Pac.  1092. 
KSect   of   repeal   of  Btatnte  on   pendlas  Bcdoaa. 

Cited  in  footnote  to  Cleveland,  C.  C.  &  St.  L,  R.  Co.  v.  Wells,  58  L.  R.  A.  651, 
which  sustains  statute  repealing  act  allowing  penalties,  made  applicable  to  pend- 
ing actions. 
Ba«ct  of  fallare  to  procare  license  for  bnelueiM  oa  valldltr  of  eoBtnielB. 

Cited  in  footnotes  to  Black  v.  Security  Mut.  Life  Asso.  S4  L.  R.  A.  939,  which 
denies  right  to  commissions  of  one  securing  applications  for  insurance  before 
license  which  is  granted  before  policies  issued;  Citizens'  State  Bank  v.  Nore.  00 
L.  R.  A.  737,  which  authorizes  recovery  by  bona  fide  purchaser  of  note  for  medical 
servicM  by  unlicensed  practitioner. 
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50  L.  R.  A.  105,  WEAVER  v.  TONEY.  107  Ky.  410,  54  S.  W.  732. 
Power  ot  ayppllKte  ooarta  »*er  Inferior  trlhuiwlB. 

Cited  in  Louisville  i  S.  H.  Co.  v.  Miller,  112  Ky.  471,  66  S.  W.  B,  granting 
writ  of  prohibition  against  punishment  for  contempt  by  inferior  tribunal  for 
alleged  violation  of  order  when  act  complained  of  was  not  uithin  scope  of  order. 

Disapproved  in  Curtis  v.  Com.  110  Ky.  655,  62  S.  \V.  836,  bf  Du  Relle,  J.,  con- 
curring,  who   denies    court   of   appeals'     jurisdiction     over     inferior     tribunals 
by  UTit  of  prohibition,  exwpt  in  aid  of  its  appellate  jurisdiction. 
laJnnctlOB  to  iirolect  Dolltfol  or  oHelal  rlshlB. 

Cited  in  Denny  v.  Bosworth,  113  Ky.  793,  08  S.  W.  I07S,  holding  candidates 
entitled  to  mandatory  injunction  compelling  reinstatement  by  board  of  election 
ommissioners  of  election  ofTlMrs  arbitrarily  removed ;  Poynti  v.  Shackelford,  107 
Ky.  5.'>6.  54  S.  W.  855,  holding  injunction  proper  remedy  to  prevent  interference 
with  discharge  by  public  officer,  of  ofHeial  duties. 

50  L.  R.  A.  Ill,  MURPHY  v.  INDEPENDENT  ORDER,  S.  t  D.  OP  J.  77  Misa. 

830.  27  So.  624. 
8Ke«l  on  beneRt  certiorate  ot  (Bllnre  of  ■■bor^laate  lodiie  to  renlt  dava. 

I'itpd  in  Brown  v.  Supreme  Court,  I.  O.  F.  34  Misc.  560.  70  N.  Y.  Supp.  397, 
and  Bragaw  v.  Supreme  Lodge,  K.  i  L.  of  H.  128  N.  C.  360,  54  L.  R.  A.  605, 
footnote  p.  602,  38  S.  E.  905,  holding  standing  of  eertifleate  holders  not  alTected 
by  failure  of  financial,  secretary  of  subordinate  lodge  to  forward  assessments  to 
grand  lodge. 
Avrncy)   peraoa  dealcaated   Id   receive   parraeata. 

Cited  in  National  Mut.  BIdg.  t  L.  Anso.  v.  Bralmn,  80  Miss.  420,  57  I^  R.  A. 
708.  31  So.  840,  and  Shannon  v,  Georpia  SUte  BIdg.  k  L.  Asao.  78  Miss.  975,  57 
L.  R.  A.  805,  84  Am.  St.  Bep.  057.  30  So.  61,  holding  local  secietary  and  treasurer 
of  building  and  loan  association  not  agent  of  borrower. 

50  L.  R.  A.  118,  STATE  ex  re(.  McLAUREN  v.  McDANIEL,  78  Miss.  1,  84  Am. 

St.  Rep.  eiS,  27  So.  904. 
Arrest  irlthont   warrant. 

Cited  in  footnote  to  McCullough  v.  Greenfield,  62  L.  R.  A.  906,  which  holds 
that  possession  by  ollicer  of  a  warrant  will  not  Justify  an  arrest  of  accused  by 
police  department  of  other  town  under  direction  1^  telephone  by  officer  holding 

aO  L.  R.  A.  120,  CL.\PP  v.  WILDER,  176  Mass.  332,  57  N.  E.  682. 
Rratrlcllon  la  deed  as  to  bnlldlas  llBe. 

Cited  in  footnote  to  Ewertsen  v.  Gerstenberg,  51  L.  R.  A.  310.  which  dwiies 
injunction  BRainst  encroacbment  by  building  on  space  reserved  for  court  yard 
by  common  plat  of  tots. 

Cited  in  note  (GO  L.  R.  A.  704)  on  transferability  of  a  right  of  entry  for  con- 
dition broken. 

50  L.  R.  A.  127,  RICHARDSON  v.  DASVERS,  176  Mass.  413,  70  Am.  St.  Rep. 

320,  57  N.  E.  888. 
Safely  of  hlshnar  'or  btcycllsla. 

Cited  in  Kenny  v.  Ipswich,  178  Mass.  373,  59  N.  E.  1007,  raising,  without  de- 
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cidiDg,  to  what  extent  bighwiy  must  be  made  safe  and  convenient  for  bicyeliat; 
Overhouser  v.  American  Cereal  Co.  118  Iowa,  420,  B2  N.  W.  H,  recogniiinj;  no 
liabilitj  on  city's  part,  more  than  to  keep  atrpet  in  resBOnablj  safe  condition  for 
traveling  with  harsea  and  carriages;  Rust  v.  Essex,  182  Mass.  3U,  05  N.  E.  3»T, 
holding  road  reasonablj  safe  for  ordinarf  travel  not  defective  because  not  fit  for 
bicycle  travel;  Hendry  v.  North  Hampton,  12  N.  H.  355,  64  L.  B.  A.  72,  footnote 
p.  TO,  101  Am.  St.  Rep.  SSI,  56  Atl.  922,  holding  town  liable  to  bicyclist  for  in- 
juries cauBed  by  defect  making  highway  unsuitable  for  ordinary  travel. 

Cited  in  footnote  to  Prather  v.  Spokane,  59  L.  R.  A.  348,  which  requires  city 
constructing  bicycle  path  along  aide  of  street  to  make  it  reasonably  safe. 

i  Am.  St.  Rep.  309,  88 

50  L.  R.  A.  12&,  SUIKGLEMEYER  v-  WRIGHT,  124  Mich.  230,  80  N.  W.  887. 
50  L.  R.  A.  134,  IVES  v.  EDISON,  124  Mich.  402,  83  Am.  St.  Rep.  329,  S3  N.  W. 


LBjanetloB  t»  reatrala  violation  of  eiuwnieBt. 
Cited  in  St.  LouU  Safe  Deposit  i,  Sav.  Bank  v.  KeniHtt,  101  Mo.  App.  390,  74 
a  restraining  maintenance  of  smoke-stack  in  vlola- 


SO  L.  R.  A.  140,  SALTER  v.  SUTHERLAND,  123  Mich.  225,  81  N.  W.  1070 
Motion  to  amend  judgment  granted  in   126  Mich.  662,  S5  N.  W.  112. 

.  CLARKSBURG,  47 

rniBcklae  Kn<nle<i  to  coppoFatloa  mot   fnllT-  orKB>l>ed. 

Cited  in  Chicago  Teleph,  Co.  v.  Northwestern  Teleph.  Co.  199  111.  345,  65  N.  B. 
329,  Afnmiing  100  III.  App.  63,  sustaining  ordinance  granting  privileges  to  cor- 
poration not  fully  organized  at  time  of  its  introduction,  but  oompleted  before  ita 
passage.  I> 

PriTllese  of  nalBC  ■treets  ■■  cwntimet. 

Cited  io  footnote  to  Wcstport  v.  Mulholland,  63  L.  R.  A.  442,  which  holds 
Toad  on  which  street  car  tracks  is  laid  under  authority  of  county,  subject,  on  in- 
clusion in  city  limits,  to  ordinance  against  tearing  up  streeto. 

50  L.  R.  A.  163,  GRANEY  v.  ST.  LOUlg,  I.  M.  4  8.  R.  CO.  157  Mo.  866,  57  S.  W. 

276. 
Snflcl«acT  of  evidence  to  anvport'  verdict. 

Distinguished  in  Harper  v.  Western  U.  Teleg.  Co.  92  Mo.  App.  310,  holding 
slight  preponderance  of  prevailing  party's  evidence  no  ground  for  reversal. 
Contrlbatorr  aecllKence  of  children. 

Cited  in  footnote  te  Gleason  v.  Smith,  53  L.  R.  A.  622,  which  denies  liability 
lor  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground. 

L.  R.  A.  Au.— Vol.  IV.— 77. 
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itnallSeadojit   «■  «x|»«rt   irltHraa. 

Cited  in  Fuchi  v.  St.  LouU,  167  Mo.  646,  67  L.  R.  A.  144,  67  S.  W.  610,  hold- 
ing thiit  miniDg  engineer  who  nevt-r  investigated  sewer  Tentilation,  cannot  testi^ 
as  to  practicability  of  metliod  never  tested  b;  practice  or  experiment. 

Cited  in  StaU  f.  Palmer,  161  Mo.  174,  61  S.  W.  S61,  holding  that  expert  etn- 
not  testify  a.»  to  whether  defendant  could  distinguish  right  from  wrong. 
l.labtlltr  for  lajiirr  Bot  rcBaaaablr  to  be  aatlclti^ted. 

Cited  in  Rogers  v.  Meyeraon  Printing  Co.  103  Alo.  App.  689,  7S  S.  W.  79,  hold- 
ing negligence  of  defendant  in. not  providing  bars  for  window  near  stairway  land- 
ing, through  which  minor  employee  tell,  question  for  jury. 

SO  L.  R.  A.  160,  EDWARDS  v.  LAMB,  66  N.  H.  SOO,  4S  Atl.  480. 
Decree  ot  c«re  r««Dlred  trooa  one  aaaBHlBK  perCor^MBOe  at  Mat. 

Cited  in  PitUBeld  Cottonwear  Ufg.  Co.  v.  PitUSeld  Shoe  C«.  71  M.  H.  533,  60 
L.  R.  A.  121,  53  Atl.'  807,  holding  one  undertaking  management  of  heaUng  plant 
under  legal  obligation  to  exercise  ordinary  care  and  skill. 

Cited  in  footnoU  to  Niveu  v.  Boland,  SZ  L.  R.  A.  786,  which  denies  liabiU^  of 
physician  for  signing  in  good  faith  certificate  necessary  to  commit  to  bpipital  for 
dipsomantaci. 

SO  L.  R.  A.  161,  KINO  v.  CHICAGO,  H.  t  ST.  P.  R.  CO.  80  Minn.  83,  81  Am. 

St.  Rep.  238,  82  N.  W,  1113. 
Naaber  •(  saoaca  of  aotloa  nrtalMC  ont  of  lalarr  (o  p«raoa  »Mt  prQpertT. 

Cited  In  Fobs  v.  Whitehouse,  64  Me.  4SS,  48  Atl.  109,  holding  action  to  reeorer 
money  paid  to  effect  release  from  unlawful  imprisonment  precludes  action  in  tort 
for  damages;  White  v.  Rio  Grande  WesterTi  R.  Co.  2S  Utah,  36S,  71  Pac  583 
(concurring  opinion),  majority  holding  action  for  death  maintainable  in  either 
county  when  deceased  was  injured  in  one  county  and  died  in  another  from  injury, 
and  referring  partirularly  to  annotation  in  60  L.  R.  A.  161. 

Disapproved  in  Reilly  v.  Sicilian  Asphalt  Paving  Co.  170  N.  Y.  43,  S7  L.  R.  A. 
177,  footnote  p.  176,  88  Am.  St.  Rep.  636,  62  N.  E.  772,  holding  judgment  for 
injury  to  vehicle  through  defect  in  highway  no  bar  to  action  for  personal  injury. 

SO  L.  R.  A.  168,  RUSTAD  v.  BISHOP,  80  Minn.  407,  81  Am.  St.  Rep.  282,  S3 

N.  W.  44». 
ValldltT  of  ■■ecpaalve  carBlakBieBta  af   irABca. 

Cited  in  footnote  to  Siever  v.  Union  P*.  R.  Co.  61  L.  R.  A.  319,  whicb  snitaiiw 
right  to  injunction  «gainat  prosecuting  multiplicity  ol  garuistuneut  proceedings 
for  exempt  wages. 

60  L.  R.  A.  170,  FERGUS  FALLS  t.  FERGUS  FALLS  HOTEL  CO.  80  Minn.  166, 
Bl  Am.  St.  Rep.  249,  83  N.  W.  S4. 

Cited  in  Hunt  t.  Hauser  Malting  Co.  90  Minn.  28S,  96  N.  W.  85,  holding 
roi  povation  having  received  dividends  upon  stock  investments  with  knowledge  of 
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ita  BtockholdcTB  estopped  to  iet  np  ultra  viret  in  action  to  euforoe  itockholder'a 
liabilitj*. 

BO  L.  K.  A.  17S,  TUSCALOOSA  ICE  MFO.  CO.  t.  WILLIAU8,  127  Ala.  lio,  B6 
Am.  St.  Kep.  126,  SS  So.  609. 

CoBblnatloaa  In  reatralat   of  trsd*. 

Cited  in  Pulliogton  v.  K;le  Lumber  Co.  189  AU.  246,  36  6o.  862,  holding  void, 
agreemaat  to  pay  owner  of  Baw-mjll  one-half  of  rental  for  ten  years  in  considera- 
tion ol  owner  not  operating  aame,  and  of  hia  not  permitting  another  mill  to  be 
erected  or  operated  on  premises. 

Cited  in  footnotes  to  Cummings  t.  Union  Blue  Stone  Co.  62  L.  R.  A.  262,  which 
holds  void,  agreement  by  persons  controlling  90  per  cent  of  sale  of  blue  atone  to 
sell  through  common  agent  and  maintain  agreed  prices;  John  D.  Park  &  Sons  Co. 
V.  National  Wholesale  Druggists'  Aaso.  62  L.  R.  A.  632,  which  sustains  plan  by 
which  manufacturers  of  proprietary  medicines  shall  sell  at  fixed  prices  with 
rebate  only  to  concerns  whioh  can  be  relied  on  to  maintain  price  decided  upon. 

CO  L.  R.  A.  ISO,  BCHUCHART  v.  SCEUCHART,  61  Kan.  597,  78  Am.  St.  Sep. 

342,  60  Pao.  811. 
CoknbltatloB  ■mtaTrfallj'   kecau  ■•  jproof  of  ■sarrlac*. 

Cited  in  footnotes  to  Barker  t.  Valentine,  61  L.  R.  A.  787,  which  holds  cohabita- 
tiOD  after  removal  of  impediment  to  marriage,  a  lawful  marriage;  University  of 
Michigan  t.  UcGnckin,  67  L.  R.  A.  917,  which  holds  lawful  marriage  shown 
between  peraous  whose  cohabitation  originally  meretricious,  by  continued  cohabita- 
tion after  disability  removed  and  birth  of  children  baptised  as  legitimate;  Eaton 
T.  Eaton,  80  L.  R.  A.  005,  which  holds  marriage  consummated  by  cohabitation 
with  intent  to  sustain  relation  of  husband  and  wife  after  removal  of  impediment 
existing  when  marriage  first  contracted. 

50  L.  R.  A.  182,  MORRIS  v.  UNION  NAT.  BANK,  13  S.  D.  328,  83  N.  W.  262. 

50  L.  R.  A.  184,  McCARTHT  v.  SPEED,  11  8.  D.  862,  12  S.  D.  7,  77  N.  W.  690, 
SO  N.  W.  186. 

Writ  of  error  dismissed  for  want  of  jurisdiction,  in   181   U.  8.  269,  46  L.  ed. 
S6S,  21  Sup.  Ct.  Rep.  619. 
Irfidea  or  ▼«■■■  wllhia  placer  elaliaa. 

Cited  in  note  (60  L.  R.  A.  296)  on  lodes  or  veins  within  placer  claims. 
Reloeatlou  of  aiinlav  clalB  by  eoteaaat. 

Cited  in  Yarwood  T.  Johnson,  29  Wash.  661,  70  Pac.  123,  holding  that  relocation 
by  one  cot«nant  inures  to  benefit  of  his  cotenants. 

Elteet  of  tatlarc  «f  appllcatlaa  (or  lalalBK  pateat  to  prove  eltlaeanhlp. 

Cited  in  Sherlock  v.  Leighton,  9  Wyo.  309,  03  Pac.  G60,  holding  failure  of  de- 
fendant in  adverse  snit  as  to  mining  claim  to  prove  citizenship  does  not  autboriu 
judgment  in  adversary's  favor. 

BO  L.  R.  A.  191,  FITTERER  v.  CRAWFORD,  167  Mo.  61,  67  S.  W.  538. 
Wka(   ooDstllatea  pareir   pabllc   cbBrllr. 

Cited  in  Farmers  &  M.  Bank  v.  Robinson,  96  Mo.  App.  392,  70  S.  W.  372, 
hohling  gift  for  perpetual  support  of  Chrintian  minister  for  church,  charitable. 
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Cited  in  footnote  to  Gray  Street  Inflrmaiy  v.  Louisville,  55  L.  R.  A.  270,  which 
denies  exemption  of  in&nnary  maintained  by  proprietors  of  media)  college. 
SCetA  OB  eiCBiytlaB  from  taxatloB  of  ■■!■■  yropertr  for  reveBBe. 

Cited  in  Adelphia  Lodge  No.  38,  K.  of  P.  v.  Crawford,  157  Mo.  35S,  S7  S.  W. 
1020,  holding  propertj-  of  lodge  of  Knights  of  Pythias,  used  by  oQier  lodges  u 
tenants,  not  exempt  from  taxation. 

Cited  in  footnotes  to  Protestant  Episcopal  Church  v.  Frioieau,  57  L.  R.  A.  606, 
which  holds  exempt,  church  parsonage  rented,  the  rent  being  used  to  procure  other 
residence  lor  parson;  Yonng  Men's  Christian  Asso.  v.  Douglas  County,  62  L.  S.  A. 
123,  which  denies  exemption  to  part  of  ¥.  M.  C.  A.  building  rented  for  bnainess 
purposes. 


Followed  without  special  discussion  in  contempt  proceedings  against  editor-in- 
chief,  in  State  V.  Bosewater,  60  Neb.  439,  S3  N.  W.  353. 

60  L.  R.  A.  180.  8EBECK  v.  PLATTDEUTSCHE  VOLKSFEST  VEREIN,  U  N. 
J.  L.  624,  SI  Am.  St.  Rep.  512,  46  Atl.  631. 

IjIbMIKt  for  IbIbft   to  bcvBCBtcr  of  psblle  resort. 

Cited  in  Thornton  v.  Maine  Stete  Agri.  Soc.  OT  Me.  114,  64  Am.  St.  Rep.  4S3, 
63  Atl.  S70,  holding  agricultural  association  holding  fair  liable  for  injuiy  to  one 
within  approach  to  grounds,  from  straj'  bullet  Qred  in  shooting  gallery  therein; 
Texas  State  Fair  v.  Marti,  30  Tex.  Civ.  App.  134,  69  S.  W.  432,  holding  State 
Fair  Association  bound  to  use  ordinary  care  to  see  that  seats  erected  by  exhibitor 
are  rsasonably  safe;  Texas  Stete  Fair  v.  Brtttain,  66  C.  C.  A.  502,  US  Fed.  716. 
holding  Stete  Fair  Association,  advertising  exhibition  by  independent  exhibitor, 
liftble  for  injury  resulting  from  negligence  of  exhibitor  in  constructing  sratH. 

Cited  in  footnote  to  Masted  v.  Swedish  Brethren,  53  L.  R.  A.  S03,  which  holds 
proprietor  of  place  of  amusement  required  to  use  reasonable  care  to  protect  other 
patrons  from  assaulU  by  one  rendered  disorderly  by  liquor  sold. 
Liability  tor  IndepCBdent  eoBtrBctor'a  BesIiveBce. 

Cited  in  footnotes  to  Boomer  v.  Wilbur,  53  L,  R.  A.  172,  which  denies  owner's 
liability  for  injury  by  fall  of  bricks  through  negligence  of  independent  eontraetor 
repairing  chimney;  Peerless  Mlg.  Co.  v.  Bagley,  53  L.  R.  A.  2S5,  which  boldi 
landlord  liable  for  independent  contractor's  n«^ligonce  in  putting  in  automatic 
ire  extinguisher;  Hoff  v.  Shodtley,  64  L.  R.  A.  538,  which  holds  property  owner 
not  liable  for  iujurie*  to  traveler  by  obstructions  placed  in  street  witliout  danger 
signals  by  independent  contractor  for  construction  of  building. 

60  L.  R.  A.  201,  NEW  YORK,  N.  H.  4  H.  R.  CO,  v.  BAKER,  39  C.  C.  A.  237,  98 
Fed.  604. 

IToBl lability  tor  acta  of  BOTCraiBental  antborlty. 

Cited  in  Farmers'  Loan  A  T.  Co.  v.  Northern  P.  R.  Co.  112  Fed.  830,  denying 
«arrier'b  liability  for  delay  in  transporting  goods  deteined  by  eollector  of  port  as 
contraband  of  war;  Lewis  v.  New  York  &  H.  R.  Co.  162  N.  Y.  227.  56  N.  E.  540, 
denying  railroad's  liability  to  abutter  for  damages  from  construction  by  stete,  of 
viaduct  in  street,  accruing  before  railroad  company's  use  of  same. 
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50  L.  R.  A-  204,  SEARS  v.  GRAND  LOIWE,  A.  0.  U.  W.  163  N.  Y.  374,  ST 

N.  £.  618. 
&a«rltB  of  filalw  tu  nacetlKK  rickt  to  t.Bfovee  ■ettlement. 

Cited  m  Kine  v.  FarreU,  71  App.  Dif.  221,  75  N.  Y.  Supp.  642,  holding  that 
inerits  of  claim  will  not  be  considered  la  enforcing  rights  voluntarily  given  ia 
settlemeDt. 

50  L.  E.  A.  206,  LEFROIS  v.  MONROE  COUNTY,  162  N.  Y.  663,  57  N.  E.  ISSU 
MBalelpal  llnbllltr  tor  >etB  doBF  1b  KoverBiBCBtBl  CBpBcltr- 

Cited  in  Hall  v.  Oyster  Bay,  61  App.  Div.  512,  70  N.  Y.  Supp.  710,  denying- 
town's  liability  to  its  tenant  for  occupying  grounds  with  public  bridge;   Brown 
V.  New  York,  32  Misc.  573,  66  N.  Y.  Supp.  382,  denying  city's  liability  to  pupit 
injured  through  defect  in  achool  building. 
MbbIoIvbI   Ilabllltr   tor    «l>ch«rK«   at  aenase. 

Cited  in  footnote  to  Pearoe  v.  Gibson  County,  65  L.  R.  A.  477,  which  denies 
right  of  county  t«  diseliaTge  water  closets  of  courthouse  on  adjoining  owner's  land. 

50  L.  R.  A.  209,  OALHOUN  GOLD  MIN,  CO.  r.  AJAX  GOLD  MIN.  CO.  27  Colo.  1, 
B3  Am.  St.  Rep.  17,  59  Pac.  607. 

Affirmed  in  182  U.  8.  4es,  45  L.  ed.  1200,  21  Sup.  Ct.  Rep.  88jt. 
ms:bt  to  follow  4I9  beyoBd  siarfBee  llaen  of  locatloa. 

Cited  in  note  (63  L.  R.  A.  501)  .on  right  to  follow  vein  or  lode  on  dip  beyond 
surface  lines  of  location. 
RIcbM   BBder   tBBBel-altc   loeatloB. 

Cited  in  note  (63  L.  E.  A.  794)  on  rights  under  tunnel-site  location. 

Cited  in  Clipper  Min.  Co.  v.  Eli  Min.  A.  Land  Co.  20  Colo.  3B6,  64  L.  R.  A.  211,. 
113  Am.  St.  Rep.  89,  63  Pac.  266,  holding  lode  claim  not  previously  discovered  can- 
not be  located  within  boundaries  of  placer  claim. 
RIshiB   IB  velBB. 

Cited  in  footnote  to  St.  Louis  Min.  t  Mill.  Co.  v.  Montana  Hin.  Co.  66  L.  R.  A. 
725,  ^lich  holds  secondary  vein  crosning  common  side  line  at  angle  with  apex, 
partly  in  each  claim,  exclusively  within  older  claim. 

Cited  in  Colorado  Seniiniiry  v.  Arapahoe  County,  30  Colo.  600,  71  Pac  41ff, 
holding  maxim  olare  decisis  not  absolute  bar  to  re-examination  of  questions  pre- 
viously decided.  ' 

60  L.  R.  A.  224.  AGUA  PUR^\  CO.  v.  LAS  VEGAS,  10  N.  M.  6,  60  Pac  208. 

60  L.  R.  A.  235,  ANDERSON  v.  PORTLAND  FLOURING  MILLS  CO.  37  Or.  483, 

82  Am.  St,  Hep.  771.  fiO  Pnc.  830. 
NPVotlBbllllr  ot  -wareboBse  rccclpM. 

Cited  in  Adamson  r.  Frader,  40  Or.  270,  66  Pac  810,  holding  that  indorsement 
of  warehouse  receipt  effects  transfer  of  property. 
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80  L.  B.  A.  240,  BREWER  v.  HORST-LACHHUND  CX>.  127  Cal.  043,  60  Pu.  41S. 

60  L.  R.  A.  264,  WHITHED  v.  ST.  ANTHONY  t  D.  ELEVATOR  CO.  D  N.  D.  221. 
81  Am.  St  Rep.  562,  B3  N.  W.  238. 

Btt««t  of  teadtord'a  rcBcrrlBs  title  to  crop. 

Oit«d  in  Bidgood  v.  Monarch  Elevator  Co.  0  N.  D.  820,  81  Am.  SL  Rep.  6(M, 
84  If.  W.  561,  holding  that  tenant'!  mortgage  on  crop  under  lease  rewrving  title 
In  landlord  does  not  attach  as  lien  until  division  of  specific  grain. 

60  L.  R.  A.  262,  ST.  ANTHONY  4  D.  ELEVATOR  CO.  v.  SOUCIE,  9  N.  D.  3*6, 

83  N.  W.  212. 
Uemedr  ii««liiBt  IIIcbkI  t«x> 

Cited  in  Schaffner  v.  Young,  10  N.  D.  263,  86  N.  W.  733,  holding  that  exlBbaux 
of  legal  remedy  precludea  issuing  injunction  against  sale  of  personal  propertjr  to 
■atisfj  illegal  tax. 

60  L.  R.  A.  268.  MINNEAPOLIS  &  N.  EMrt'ATOH  CO.  t.  TRAILL  COUNTY, 

9  N.  D.  213,  62  N.  W.  727. 
Csrysimte  ttkxstloa. 

Cited  in  not«  (60  L.  R.  A.  341,  368)  on  constitutional  equality  in  the  United 
States  in  relation  to  corporate  taxation. 


Valldltr  of  directvp'a  pNrekaa*  of  corp«i*t«  propertr* 

Cited  in  Klein  v.  Funk,  82  Minn.  7,  84  N.  W,  460,  holding  purchase  of  property 
fcy  directors  to  injury  of  corporation  or  creditors,  voidable;  Taylor  v.  Mitchell, 
80  Minn.  406,  83  N.  W.  41S,  holding  mortgage  by  directors  of  insolvent  corporstioo 
to  secure  themselves  as  creditors,  invalid, 

60  L.  R.  A.  277,  BROWN  v.  CUMBERLAND  TELEPH.  k  TBLEG.  CO.  104  Tenn. 
66,  78  Am.  St  Rep.  900,  S6  S.  W.  156. 

80  L.  R.  A.  270,  MOORE  v,  STRICKLINO,  46  W.  Va.  515,  33  S.  E.  274. 

SDBiiBkrr  FPBiaVftl  •(  pnblle  oacen.  ■ 

Cited  in  Hartigan  v.  West  Virginia  University,  49  W.  Va.  25,  38  S.  E.  698, 

holding  notice  and  bearing  not  required  upon  removal  of  professor  by  r^ents  of 

State  University.  . 

PakllO'oaee  ■■   proDerty. 

Cited  in  State  ex  ret.  Maxwell  v.  Crnmbaugh,  26  Tei.  Civ.  App.  526,  63  8.  W. 

925,  holding  public  office  not  property  within  oonstitiitional  provi»ion  that  no  on? 

shall  be  deprived  of  property  without  due  process  of  law;  Mial  v.  Ellington,  134 

N.  C.   151,  65   L.  R.   A.   705,  footnote  p.   697,   46   S.   E.   IIGI.   holding   that  one 

appointed   for  dpflnit*  time  to   l^ialative  office  ban  no  vested  property   intet^ 

therein  of  which  Ipfjisluturc  cannot  deprive  him. 

60  L.  R.  A.  284,  STATE.  l.SE  OF  BURT  r.  ALLEN,  48  W.  Va.  154.  66  An.  SL 
Rep.  29,  35  S.  E.  990. 
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so  L.  R.  A.  289,  MT.  ROSA  MIN.,  MILL.  &  LAND  CO.  v.  PALMER,  20  Colo.  68, 

77  Am.  St.  Rep.  24S,  SO  Foe.  170. 
liitcBllaD  of  lode  clnlmn  irltliln   plscrr  cIbIibb. 

Distinguished  in  Clipper  Mia.  Co.  v.  Eli  Min.  &  l^ui  Co.  29  Colo.  334,  04 
L.  R.  A.  211,  08  Pac.  280,  holding  that  lode  claim  not  previously  discovered 
4^aimot  be  located  within  boundaries  of  placer  claim. 

50  L.  B.  A.  298,  KRUEQER  v.  WISCONSIN  TEI^PH.  CO.  108  Wis.  98,  81  N.  W. 
1041. 

Order  denying  motion  to  dissolve  injunction  agftinst  removal  of  pole  after 
ncquisition  by  telephone  company  of  right  hy  condemnation  proceedings  for  con- 
struction of  lines,  reversed  in  Wbconiin  Teleph,  Co,  t.  Knieger,  115  Wia.  153, 
90  N.  W.  4G8,  it  appearing  that  act  provided  for  exception  of  pending  proceedings. 
Bffcct  of  irrant  of  rifffat  to  wa«  >tr««ta. 

Cited  in  State  ««  rel.  WisccHuin  Teleph.  Co.  v.  Sheboygan,  114  Wis.  S07,  00 
M.  W.  441,  and  State  ea  rel.  Wisconsin  Teleph.  Co.  v.  Sheboygan,  111  Wis.  32. 
86  N.  W.  057,  holding  that  city  cannot  deprive  telephone  company  ol  right  to  con-' 
struct  line  in  streets;  Younkin  v.  Milwaukee  Light,  Heat  t  Traction  Co.  112 
Wia.  21,  87  N.  W.  881,  and  Linden  Lind  Co.  v.  Milwaukee  Electric  R,  4  Light  Co. 
107  Wis.  SI2,  S3  N.  W.  8G1,  holding  rights  of  abutting  oivners  unaffecled  by 
statute  authorizing  use  of  atreeta,  with  municipal  consent,  by  street  railroads 
carrying  freight;  State  em  ral.  Rose  v.  Superior  Court  Co.  of  Milwaukee  County. 
106  WU.  674,  48  L.  H.  A.  828,  81  N.  W.  1048,  holding  municipal  grant  of  street 
railway  franchise  confers  rights  only  as  against  the  public;  Lanpi  v.  La  Crosse 
A  £.  R.  Co.  118  Wis.  562,  95  N.  W.  962,  denying  right  of  street  raihvny  company, 
having  authority  from  city,  to  construct  tracks  in  street  without  consent  of 
Abutters  owning  fee  to  center. 
TelepliOK*  volea  *a  addttloiMl  bordeB  on  klKh'*TaT. 

Cited  in  Donovan  v.  AUert,  11  N.  D.  294,  58  L.  R,  A,  779,  footnote  p.  775. 
95  Am.  St.  Rep.  720,  91  N.  W.  441,  holding  telephone  poles. and  wires  in  street 
additional  burden;  Bronson  v.  Albion  Teleph.  Co.  -(Neb.)  00  L.  B.  A.  428.  foot- 
note p.  428,  93  N.  W.  201,  holding  poles  and  wires  permanently  and  exclusively 
occupying  portion  of  street,  an  additional  burden. 

Cited  in  footnote  to  French  v.  Robb,  57  L.  R.  A.  058,  which  holds  right  .to 
maintain  as  against  owner  of  soil,  poles  and  wires  riglitfully  placed  in  street  ID 
light  it,  not  lost  by  wrongfully  using  for  private  lighting. 

Distinguished  in  La  Crosse  City  R.  Co.  v.  Higltee,  107  Wis.  391,  51  L.  K.  A.  923, 
83  K.  W.  701,  holding  trolley-wire  pole  not  additional  burden  on  fee;  Mnxwell 
T.  Central  Diet.  A  Printing  Telcg.  Co.  51  W.  Vs.  123,  41  S.  E.  126,  denying 
right  of  abutter  to  enjoin  erection  of  telephone  pole  in  street  until  damages  paid 
or  secured. 


Cited  in  Donovan  v.  Allert,  11  N.  D.  299,  58  L.  R.  A.  781,  95  Am.  St.  Hop.  720, 
91  N.  W.  441,  sustaining  abutter's  right  to  enjoin  erection  of  telephone  pole  in 
street  until  compensation  made;  Younkin  v.  Milwaukee  Light,  Heat  k  Traction 
Co.  112  Wis.  21,  87  N.  W.  861,  holding  that  abutters  may  enjoin  unlawful  use 
of  street  by  railroad. 
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60  L.  R.  A.  306,  METZGER  v.  HOCHREIN,  107  WU.  267,  81  Am.  St  Rep.  841, 

83  N.  W.  308. 
IiBBBterlalltT  »(  aiotlve  (or  dolBK  lairfBl  >et. 

Cited  in  Sullivan  v.  Collins,  107  Wii.  299,  93  N.  W.  310,  holding  imtruction 
that  if  action  waa  oppresaively  brought  jury  should  find  for  defendant,  improper; 
MaTflhfieM  Land  k.  Lumber  Co.  v.  John  Week  Lumber  Co.  108  Wis.  275,  84  N.  W. 
434,  austaining  owner's  right  to  maliciously  revoke  license  to  use  private'  road: 
Huber  v.  Merkel,  117  Wis.  383,  62  L.  R.  A.  6B3,  98  Am.  St.  Rep.  933,  94  N.  W. 
364,  sustaining  landowner's  right  to  sink  well  and  maliciously  waste  water  therr- 
from  notwithstanding  injurious  effect  on  neighboring  wells;  Madden  v.  Kinney. 
116  Wis.  569,  93  N.  W.  035,  holding  all^ations  of  improper  motive  immaterial 
U  to  act  of  school  board  in  selecting  textbooks,  when  board  has  discretions i>' 
power  to  select  them. 

Cited  in  footnote  to  Horan  v.  Byrnes,  02  L.  R.  A.  602,  which  sustains  statul<- 
forbidding  erection  of  boundary  fence  more  than-  C  feet  high  for  the  sole  purpom 
of  annoying  adjoining  owner. 

Cited  in  not«  (S2  L.  R.  A.  685)  on  effect  of  bad  Okotive  to  make  actionable  irhst 
would  otherwise  not  be. 

M  L.  R.  A.  307,  HARRINGTON  v.  PIER,  106  Wis.  486,  76  Am.  St.  Rep.  922,  SS 

N.  W.  346. 
DeaBlteaena  of  chapltable  gittm. 

Cited  in  Bood  v.  Dorer,  107  Wis.  IS2,  S2  N.  W.  640  (distinguished  in  dissenting 
opinion),  sustaining  testamentary  provision  for  fund  for  benefit  of  superannuated 
preachers  of  certain  sect;  Hayues  v.  Carr,  70  N.  H.  482,  49  Atl.  638,  sustaining 
charitable  gift,  income  to  be  expended  for  benefit  of  poor  and  destitute  aiui  tor 
charitable  and  educational  purposes  in  state. 

Cited  in  footnotes  to  Woman's  Foreign  Missionary  Soc.  v.  Mitchell,  53  U  R.  A. 
711,  which  holds  legacy  to  Board  of  Managers  of  Foreign  Missionary  8odety  of 
M.  E.  Church  properly  paid  to  Woman's  Foreign  Missionary  Society;  Thompson 
T.  Brown,  62  L.  R.  A.  39B,  which  upholds  devise  of  fund  for  distribution  1^  ex- 
ecutor "to  poor  in  his  discretion." 

pvwcr   »f  e«art   to   snforee   trast   created  %T  irlll. 

ated  in  McWilliams  v.  Gough,  110  Wis.  584,  93  N.  W.  650,  recognizing  equi- 
table power  of  court  to  superviee  trust  created  by  will  for  which  trustees  do  not 
qualify;  Grant  v.  Saunders,  121  Iowa,  88,  100  Am.  St.  Rep.  310,  95  N.  W.  411, 
sustaining  court's  power  to  appoint  trustee  of  trust  created  by  will  for  benefit 
of  poor,  in  case  of  failure  of  trustee  named  by  testator  to  act. 
ApplleatloB  of  ■(&■■!«■  KiMlBBt  *eF*etaltlH. 

Cited  in  McWilliams  v.  Gough,  110  Wis.  580,  93  N.  W.  660,  holding  trust  in 
l>er80Dal  property  not  within  statute  of  uses  and  trusts,  created  by  will  devising 
land  to  trustees  to  be  converted  into  money  for  distribution  to  ultimate  bene- 
ficiaries-, Troutman  v.  De  Boissiere  Odd  Fellows'  Orphans'  Home,  66  Kan.  3t». 
71  Pac.  286  (dissenting  opinion),  majority  holding  void,  as  not  gift  for  public 
charity,  and  therefore  violation  of  statute  against  perpetuities,  deed  of  trust  of 
land  for  maintenance  of  orphans  of  members  of  secret  society. 

DiscuHsed  and  explained  In  Danforth  v.  Oshkosb,  119  Wis.  267,  97  N.  W.  £58. 
holding  that  statute  against  perpetjitie*  applies  to  grants  tor  charitable  purpose* 
save  for  the  express  exceptions. 
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Dqnitable  gobv^fsIob* 

Cited  in  Becker  v.  Chester,  US  Wis.  118,  91  N.  W.  ST,  holding  that  equitable 
conversion  takes  place,  in  absence  of  exprees  direction  therefor  in  will,  when 
necesaary  in  order  U>  carry  out  proviaiona  of  will;  Hutchings  v.  Davia,  98  Ohio 
St.  174,  67  N.  E.  251,  holding  equiUbte  convcraion  created  by  direction  of  testator 
to  Bell  reBltf  and  blend  proeeeda  with  personalty  for  distribution  according  to 
directions. 
BBeet  of  rcTOCKtlou   of  bcqaest. 

Cited  in  Lawrence  v.  Barber,  116  Wis.  308,  93  N.  W.  30,  recognizing  that  mere 
revocation  of  bequest  does  not  justify  implication  of  gitt  of  that  share  to  other 
beneficiaries. 
Sture  deelBts. 

Cit«d  in  Lonstorf  v.  Lonatorf,  118  Wis.  161,  9S  N.  W.  061,  holding  that  estab- 
lished rules  of  law  should  be  followed  unless  founded  on  obiter  dictum  or  already 
rendered  uncertain  by  conflicting  decisions. 

50  L.  R.  A.  3Z4,  SLOCUM  v.  HEAD,  106  Wia.  432,  81  N.  W.  673. 
Bttect  of  attenipt  to  orcanlsc  oorporatlon. 

Cited  in  Franke  v.  Mann,  106  Wis.  12T,  4P  L.  R.  A.  86B,  81  N.  W.  1014,  bolding 
corporation  de  facto  effected  by  bona  fide  attempt  to  comply  with  law,  and 
assertion  of  right  to  act  as  auch. 


Batsppel   to   denr   eorvomtc  < 

ated  in  Gilman  v.  Druae,  111  Wis.  408,  87  N.  W.  657,  and  Clausen  t.  Head, 
110  Wia.  407,  34  Am.  St.  Sep.  933,  85  N.  W.  1028,  holding  dealing  with  association 
OS  corporation  Akc*  its  status  as  corporation  as  to  such  transaction;  Citizens 
Bank  v.  Jones,  117  Wia.  463,  04  N.  W.  329,  holding  mortgagors,  who  give  mort- 
gage to  mortgagee  as  a  corporation,  estopped  to  afterward  question  its  corporate 
Existence  at  time  Of  auch  execution. 

60  L.  R.  A.  327,  SEGNITZ  v.  GARDEN  CITY  BKG.  A  T.  CO.  107  Wis.  171,  81 

Am.  St.  Rep.  830,  83  N.  W.  327. 
Corporatton*  mm   "persona**' 

Cited  in  State  e»  rel.  Atty.  Gen,  v.  Portage  City  Water  Co.  107  Wis.  451,  83 
N.   W.  667,  holding  corporation  within  statute  authorizing  proceedings  against 
"person"  unlawfully  exercising  franchiae. 
ECeet  ot  BBtlOMBl  baakraptcr  law  apoa  state  statate. 

Cited  in  Duryea  v.  Muse,  117  Wis.  404,  94  N.  W.  365,  holding  state  statutes 
merely  controlling  and  enforcing  making  ot  common-taw  assignments,  not  ipao 
facto  suspended  by  Federal  bankrupt  law. 

-■iO  L.  R.  A.  330,  NEWPORT  v.  HORTON,  22  B.  I.  196,  47  Atl.  312. 
Polipe  cOHinilBstoB  «■  atsle  koard. 

Cited  in  Re  Newport  Police  Coramistiun,  22  R.  I.  655,  49  Atl.  36.  holding  board 
of  police  commissioners  within  statute  providing  that  attorney  general  shall  aet 
us  legal  adviser  of  all  state  boards. 
Levl'latlve  lBterf«F«nce   witk  uBBlcIpal  vOTernment. 

Cited  in  Redell  v.  Moores,  63  Neb.  230,  55  L.  R.  A.  745,  footnote  p.  740,  88 
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N.  ,W.  243,  suataining  statute  creating  board  of  ftre  and  police  oomiuiaaioiierB  for 
certain  citiea  to  be  appointed  by  governorj  Stat«  e»  rel.  White  t.  Barker,  113 
Iowa,  107,  57  L,  E.  A.  ZSl,  footnote  p.  £44,  98  Am.  St  Rep.  222,  89  N.  W.  204, 
denying  power  of  legislature  to  take  management  of  water  .supply  eystAm  from 
appointees  of  city;  Wiggin  r.  Manchester,  72  N.  H.  679,  SS  Atl.  522,  soitaining 
legislative  power  to  give  police  commisBionera  appointed  by  governor  control  over 
station  house  provided  by  municipality  for  police  purposes. 

Cited  in  footnotes  to  O'Connor  v.  Fond  du  Lac,  53  L.  R.  A.  831,  which  holds 
void,  statute  for  establishing  police  board  in  cities  of  certain  class  with  poncr  lo 
appoint  all  police  officers;  State  esc  rel.  Geake  v.  Fox,  66  L.  R.  A.  893,  which 
holds  void,  statute  authorizing  governor  to  appoint  for  city  board  having  control 
of  fire  department,  fire  alHrma,  etc.;  Lexington  v.  Thompson,  57  L.  R.  A.  71b. 
which  denies  power  of  legislature  to  fix  salaries  of  city  firemen;  Com.  ex  ret. 
Elkin  V.  Moir,  53  Ii.  B-  A.  837,  which  sustains  statute  providing  system  of  gov- 
ernment for  cities;  Americus  v.  Ferry,  57  L.  R.  A.  230,  which  sustains  act  creating  • 
board  of  police  commissioners,  naming  first  members  of  board  and  setting  forth 
their  powers  and  mode  of  choosing  successors. 

SO  L.  R.  A.  339,  STATE  v.  FOSTER,  22  R.  I.  183,  48  Atl.  S33. 

Rlykt  of  ooarta  to  eoKaldar  exvedl«ae7  or  wtado^  of  BtBtDtc. 

Cited  in  footnote  to  Com.  ea  rel.  Elktn  v.^oir,  53  L.  R.  A.  637,  which  holds 
wisdom,  propriety.  Justice,  or  motive  for  passage  not  to  be  oonsidered  in  determin- 
ing validity  of  statute  for  government  of  cities, 
Llailt  Dt  amoant  of  Itcenae  foea. 

Cited  in  footnote  to  Stull  v.  De  Mattos,  51  h.  R.  A.  B92,  which  sustains  licente 
tax  of  t25  per  day  on  sales  of  merchandise  at  auction. 
Validity  of  license  tax  on   occaiwtloas. 

Cited  in  footnotes  to  Price  v.  People,  55  L.  R.  A.  588,  which  sustains  license 
fee  on  employment  agencies;   Rosenbloom  v.  State,  fi7  L.  R.  A.  923.  which  sus- 
tains license  tax  on  peddlers,  though  venders  of  own  products  exempt. 
Cruel  OF  aaaaaal  pontnlitBenta. 

Cited  in  footnotes  to  Storti  v.  Com.  92  L.  R.  A.  520,  which  holds  execution  by 
electricity  not  cruel  or  unusual  punishment;  Territory  v.  Ketchum,  55  L.  R.  A. 
60,  which  sustains  death  penalty  for  assault  on  train  with  intent  to  commit  felony. 

50  L.  R.  A.  846,  KARASEK  v.  PEIER,  22  Wash.  419,  81  Pac  33. 
Conatltatloaal  reqalreaieat  that  atatale  embrace  alnsl*  aabject  eaprraaed 
la  title. 

Cited  in  note  (66  L.  H.  A.  848,  851)  on  power  of  legislature  to  enact  a  code  or 
compilation  of  laws  or  amend  many  or  undesignated  sections  thereof  by  a  single 

LlabllllT    far   laallclonBlr    ereottac    fence. 

Cited  in  Horan  v.  Byrnes,  72  N.  H.  06,  62  L.  R.  A.  603,  footnoU  p.  602. 
101  Am.  St.  Rep.  870,  64  Atl.  945,  sustaining  statute  forbidding  erection  of 
boundary  fence  more  than  6  feet  high  for  sole  purpose  of  annoying  adjoining 

Cited  in  footnote  to  Metzger  t.  Hochrein,  SO  Ik  R.  A.  305,   which   sustains 


db.Googlc 


330-378.]  L.  B.  A.  OASES  AS  AUTHORITIES.  12SI 

right  to  malicioiulf  erect  UDHightly  high  board  fence  od  own  property  obatructing 
■neighbor's  light,  Ur  and  view. 

Cit«d  in  Qote  (62  L.  B.  A.  OSO)  on  effect  of  bad  motive  to  render  actionable 
vhat  muld  otherwise  not  be. 

50  L.  R.  A,  360,  Be  ROHREH,  22  Wash.  151,  60  Pac.  122. 

^0  L.  R.  A.  361,  BON  HOMMB  COUNTY  v.  BERNDT,  13  S.  D.  309,  83  N.  W.  333. 
Reaffirmed  on  second  appeal  in  16  S.  D.  4SS,  90  N.  W.  147. 

50  L.  R.  A.  364,  CARTER  v.  SOUTHERN  R.  CO.  Ill  Ga.  38,  36  8.  E.  308. 
"Rlatkt  of  Bklpper   to  aetloa    (or  lalnrT    to  Kooda. 

Cited  in  Central  R.  Co.  t.  Murpbej,  116  Ga.  BTO,  60  L.  R.  A.  821,  43  S.  E. 
'26S,  sustaining  action  hj  shipper  for  damage  to  goods  shipped  although  he  is  not 
on-ner  thereof. 

ZO  L.  R.  A.  35B,  STONE  v.  MINTER,  111  Ga.  48,  36  a.  E.  321. 

ConSdcntlnl    roiu  mo  Blent  Ion*    to   attorurr. 

Cited  in  Tucker  t.  Murphey,  114  Ql  S60,  40  S.  E.  836,  holding  attorney  ac- 
quiring knowledge  as  such  oinnot  thereafter  represent  adverse  interests;  Hark- 
less  V.  Smith,  lis  CSa.  352,  41  S.  E.  634,  holding  admissible,  evidence  bj  attorney 
in  regard  to  deed  drawn  by  him,  when  relation  of  attorney  and  client  did  not 
■exist  between  him  and  maker. 

Cited  in  footnote  to  Eoeber  v.  Somers,  52  L.  R.  A,  512,  which  holds  conversa- 
tion authorizing  attorney  to  compromise   action  not  privileged. 
Purol   eTldenee   of  conalderktloa   of   deed. 

Cited  in  Harkless  v.  Smith,  US  Ga.  362,  41  8.  E.  834,  sustaining  parol  evidence 
as  to  true  consideration  of  deed. 

.50  L.  B.  A.  361,  HERTZ  v.  ABRAHAMS,  110  Ga.  707,  38  S.  E.  409. 
Wken    testator's   iBteatloa    sorema. 

Cited  in  Lester  v.  Stephens,  113  Ga.  499,  39  S.  E.  109,  holding  that  intention  of 
-testator  in  creating  illegal  trust  must  yield  to  rules  of  law. 

Lair   soveralBC   eoaatractloa   of   will. 

Cited  in  Crawford  v.  Gark,  110  Ga.  730,  3B  S.  E.  404,  holding  will  construable 
according  to  law  existing  at  testator's  death. 
ESatatea  tall; 

Cited  in  Sumpter  t.  Carter,  116  Ga.  896,  60  L.  R.  A.  278,  footnote  p.  274.  43 
S.  E.  324,  holding  children  of  testator's  daughter  surviving  widow  entitled  to 
-«hare  with  mother  in  remainder  interest,  under  devise  to  widow  for  life  with  re- 
mainder to  children,  the  daughters'  shares  going  to  them  "nnd  their  children." 

BO  L.  R.  A.  371,  McKAY  t.  BARNETT,  21  Utah,  239,  60  Pae.  1100. 

CO  L.  R.  A.  378,  Be  BUCHANAN,  120  Cal.  330,  01  Pnc.  1120. 
-Wkat  eonatt  totes  loaaaltT. 

Cited  in  People  v.  Zeigler,  142  Cal.  340,  75  Pac.  1090,  by  Bcntty,  C.  J.,  dis3i:nt- 
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ing  opinion,  who  lecognizeB  mi  Bpeeie«  of  iiuanity,  prediBposition  to  violent  ont- 
burgta  of  insane  (ury,  although  ordinarily  in  po«seaa:on  of  manoiy  aod  rcMsoning 
faculties. 

60  L.  K.  A.  381,  LOUISVILLE  ft  N.  R.  00.  v.  WEAVER,  108  Ky.  3fl2,  66  S.  W. 

874. 
StKtna  of  person   on   tr^la  fer  eiaplOTce'a  p«railsalo>. 

Cited  in  footnote  to  Mendenhall  t.  Atchison,  T.  ft  S.  F.  R.  Co.  61  L.  B.  A.  ISi^, 
which  holds  one  riding  on  platform  of  baggage  ear  at  direction  of  brakeman  to 
whom  money  paid,  not  a  passenger. 
Railroad  raaploxtea  or  ofllcera  as  pasBeavers* 

Cited  in  Simmons  t.  Or^an  R.  Co.  41  Or.  164,  09  Pao.  440,  holding  oi^yee, 
traveling  on  own  time  and  business,  although  on  ticket  received  on  account  of  em- 
ployment, paasenger. 

Cited  in  footnotes  to  Whitney  v.  New  Yorli,  N.  H.  ft  H.  R.  Co.  60  L.  B.  A.  015, 
which  holds  void,  conditiona  in  employee's  pass  given  in  pursuance  of  contract  b; 
which  he  assumes  risk  of  carrier's  n^tigence;  Chattanooga  Rapid  Transit  Co.  v. 
Vensble,  51  Ij.  R.  A-  696,  which  holds  nightwatcbman  at  depot  getting  on  trais 
to  announce  readiness  to  resume  duty,  a  passengeri  Dickinson  v.  West  End  Street 
R.  Co.  52  L.  R.  A.  320,  which  holds  street  railway  employee  riding  gratuifaHuIr 
not  fellow  servant  of  motorman;  Peterson  v.  Seattle  Traction  Co.  53  L.  R.  A.  SSfl. 
which  holds  member  of  construction  gang  riding  home  on  ticket  after  day's  wort. 
not  fellow  servant  of  those  operating  car;  Sanderson  t.  Panther  Lumber  Co.  5S 
L.  R.  A.  909,  which  holds  foreman  of  lumber  camp  riding  on  log  train  to  and  fron 
camp,  fellow  servant  of  persons  operating  train;  Travelers'  Ins.  Co.  v.  Austin,  SB 
L.  R.  A.  107,  which  holds  railroad  paymaster  traveling  on  company's  biuiaesa 
from  station  to  station,  not  a  passenger  within  meaning  of  accident  policy. 

GO  L.  R.  A.  383,  NELSON  v.  STATE  BOARD  OF  HEALTH,  108  Ky.  709,  57  S.  W. 

GOl. 
IVhal   la   practice   of   nedlelav. 

Cited  In  Hayden  v.  State,  81  Miss.  2S9,  SS  Am.  St.  Rep.  471,  33  So.  653,  holding 
osteopath  not  practitioner  of  medicine  within  statute  forbidding  practice  of  med- 
icine without  license;  People  use  of  State  Sd.  of  Health  v.  Gordon,  90  HL  App. 
458.  holding  magnetic  healer  not  engaged  in  practice  of  medicine  within  meani^; 
of  statute  regulating  practice  of  medicine;  State  v.  McKnight,  131  N.  C.  721,  SI 
L.  R.  A.  189,  footnote  p.  187,  42  S.  E.  E80,  holding  license  unnecessary  to  practks 
of  osteopathy. 

Cited  in  footnotes  to  Little  v.  State,  51  L.  R.  A.  717,  which  holds  practice  of 
osteopathy  practice  of  medic|ne;  Bragg  T.  State,  58  L.  R.  A.  925,  which  requires 
license  for  practice  of  osteopathy;  State  v.  Gravctt,  55  L.  R.  A.  T91,  which  hold* 
void,  statute  discTimiuating  against  osteopath  Jnts. 

Distinguished  in  People  v.  Gordon.  194  111.  589,  88  Am.  St.  Rep.  165,  62  N.  K. 
8S8,  holding  one  attempting  to  lienl  diseHne  by  treatment  osteopathic  in  nature, 
practising  medicine  within  meaning  of  statute  regulating  practice  of  medicine. 

50  I_  R.  A.  388.  JONES  v.  ADAMS,  37  Or.  473,  82  Am.  St.  Rep.  760,  90  Pac.  SIL 
Anirmed  on  rehearing  In  37  Or.  470,  02  Pac.   16. 
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MArtsAye  of  chfttt«lB  not  In  eiclafjiee* 

Cited  in  footnote  to  Battle  Creek  Vallny  Bank  v.  First  Nat.  Bank,  56  L.  R.  A. 
124,  which  hoMg  provision  in  mrirtgage  giving  mortgagee  lien  on  increa.ie  there- 
after tt^otten,  agreement  only  for  lien, 

60  L.  R.  A.  389,  BRAND  v.  MULTKOMAH  COUNTY,  38  Or.  7B.  84  Am.  St  Rep. 

TT2,  60  Pac.  390,  62  Pac.  209. 
Approach  to  brldKC  u  addIllo««l  •errllnde. 

Cited  in  footnoU  to  Boston  &  A.  R.  Co.  v.  Worcester,  65  L.  R.  A.  623,  which 
holds  use  of  railroad  location  outside  of  tracks  for  approach  of  highway  bridge 
over  tracks  to  abolish  grade  crossing  not  new  easement  on  right  of  way. 

50  L.  H.  A.  397,  LEVYEAU  v.  CLEMENTS,  175  Mass.  376,  58  N.  E.  735. 
R«itrl«tloiiii  at  Bse  of  peraODBl   property- 

Cited  in  note  (56  L.  R.  A.  639)  on  right  of  purchaser  of  personal  property  to 
sell  or  use  it  free  from  restrictions  affecting  it  in  bands  of  vendor. 

50  L.  R.  A.  401,  CHICORA  FERTILIZER  CO.  v.  DUNAN,  91  Md.  144,  46  Atl.  347. 
Part  parmenl  br  (bird  peraon  aa  eonalderatlon  for  release  of  JndKmeDt* 

Cited  in  footnote  to  Marshall  v.  Bullard,  54  L.  R.  A.  862,  which  holds  third 
person's  part  payment  of  judgment,  Bu6Scient  consideration  for  release  of  balance. 
IVfeat  coBstltnteB  aeeord  aad  aatlafactlon. 

Cited  in  footnotes  to  Engbretaon  v.  Seibetling,  04  L.  R.  A.  75,  which  holds  that 
acceptance  of  part  of  amount  due  from  insolvent  may  operate  oa  satisfaction  of 
entire  debt;  Harrison  v.  Henderson,  62  L.  R.  A.  760,  which  holds  mere  payment  of 
amount  denominated  "balance"  upon  account  rendered  and  retention  thereof  by 
1-reditor,  not  accord  and  satisfaction. 
Speelde  perforaaace  of  laeqnttable  contract* 

Approved  in  Thistle  Mills  Co.  v.  Bone,  92  Md.  58.  48  Atl.  37,  holding  that  spe- 
cifie  performance  will  not  be  decreed  when  inequitiible  or  will  operate  as  a  fraud 
on  others. 
nmty  of  parchaaer,  to  dlacloae  valne  of  laortiraKe  to  nortsasee. 

Cited  in  footnote  to  Opie  v.  Pacific  Invest.  Co.  56  L.  R.  A.  778,  which  denies 
4laty  of  indorser  of  note  secured  by  mortgage  to  disclose  to  mortgagee  knowledge 
u  to  value  of  mortgage  which  he  attempts  to  buy  for  third  person. 
"IVbal   caaitltDtea   mnOlelent   teader. 

Cited  in  Snook  v.  Munday,  96  Md.  517,  64  Atl.  77,  holding  payment  into  court 
of  sum  more  than  sufficient  to  pay  debt,  interest,  and  coats,  after  unRuccessful  at- 
tonpt  to  ascertain  exact  amount,  sufHcient  tender,  in  bill  by  surety  for  subroga- 

60  L.  R.  A.  411,  SCHOLLE  v.  STATE,  90  Md.  729,  46  Atl.  326. 
Talldltr  of  atatate  reatnlrlnic  ezanlaattoa  of  phjalclaa. 

Approved  in  Parks  v.  SUte,  159  Ind.  228.  59  L.  R.  A.  197,  64  N.  E.  882.  holding 
■tatute  requiring  license  to  practise  medicine  not  void  for  unjust  and  arbitrary 
«IaasiGcatian  because  it^exempts  liceosed  physicians  of  other  states  whose  prac- 
tiee  extends  into  the  state. 
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■zcatptloB   from   ■latate  p*«>lrtBc   llccaBc   to   vraetlac   BftedlelMC. 

Cited  in  footnotes  to  SUte  v.  Bair,  SI  L.  R.  A.  776,  whicb  luatainB  stetnte  re- 
quiring examinaition  before  itate  board  of  exftmiDerB  phfsieiuu  who  hare  not 
praetiged  for  Ave  years,  nor  hold  certificate  from  medical  school,  before  practiun^ 
medicine;  Btate  em  r«l.  Kellogg  v.  Curraaa,  6S  L.  R.  A.  ii3,  whieh  sustains  re- 
quirement of  examination  of  graduate  ol  foreign  medicai  college  noi  required  of 
graduates  of  college  in  state. 
Valldltr  of  act  MisklKK  exaBilacra  eselnalTc  iBdsea  Hi  t>  B*BpcteBer. 

Cited  in  footnote  to  Harmon  v.  State,  W  L.  B.  A.  fll8,  which  holds  void,  act 
making  various  distinct  examiners  exclusive  judges  as  to  competency  of  appli- 
cants for  license  as  steam  engineers. 

Valldllr  of  ael  antfearlslaar  iWTOoatlaa  af  IlcaaK  tor  aavrofnalOBal  eaa- 
daet. 

Cited  in  footnote  to  Mathews  t.  Murphy,  64  L.  R.  A.  415,  which  holds  Toid, 
statute  authorizing  state  health  board  to  revoke  physician's  license  lor  unpro- 
fessional oonduct  without  fixing  standard. 
Ezelaiitve  prlrlleve  to  'ell  pateat  Bscdlelae. 

ated  in  footnote  to  Noel  v.  People,  62  L.  R.  A.  2B7,  which  holds  Toid,  act  giving 
exclusive  privilege  to  s«U  patent  medicines  to  registered  pharmacists. 

60  L.  R.  A.  415,  Re  LENTZ,  65  N.  J.  L.  134,  46  Atl.  761. 


Cited  in  Ra  Duncan,  64  S.  C-  483,  42  8.  E.  433,  refusing  to  disbar  attorney  for 
placing  client's  money  in  bank  in  own  name  and  cheeking  it  out  for  own  use,  whok 
able  to  replace  it  at  any  time. 

Cited  in  footnote  to  Rt  Evans,  S3  L.  R.  A.  B62,  whicb  authorizes  disbarment  of 
attorney  for  champerty. 

Distinguished  in  People  ear  rsl.  Colorado  Bar  Auo.  t.  Webster,  31  Colo.  46,  71 
Pae.  1116,  disbarring  attorney  tor  failing  to  pay  over  client's  money,  and  attempt- 
ing to  conceal  fact  of  its  collection. 

60  L.  R.  A.  417,  BOFIELD  t.  OUGOENHBIM  SMELTING  00.  64  N.  J.  L.  605, 
46  AU.  711. 

Wbo  are  tellL  .r  scrvaBta* 

Cited  in  footnotes  to  Louisville  A  N.  R.  Co.  v.  Stuber,  S4  L.  R.'a.  696,  wbieh 
holds  foreman  of  railroad  water  supply  riding  on  engine  fellow  servant  of  engi- 
neer;  Smith  V.  Erie  R.  Co.  69  L.  R.  A.  302,  whicb  holds  track  inspectors  not 
fellow  servanta  of  trainmen. 
Vice  *rlacl*alahlp  eoaaldercd  irlth  rafemtee  to  aaperlar  rsall  ar  eka^ 

Approved  in  Kelty  v.  New  Haven  S.  B.  Co.  74  Conn.  347,  57  L.  R.  A.  496,  02  Ast. 
St.  Rep.  220,  50  Atl.  871,  holding  owner  of  vessel  not  liHble  tor  injuries  to  an 
employee  resulting  from  neglect  of  mate  to  use  tender  provided  to  aid  In  docking 
although  employee  works  under  immediate  orders  of  mate;  Southern  Indiana  B. 
Co.  V.  Harrell,  161  Ind.  698,  63  L.  R.  A.  406.  68  N.  E.  £62,  holding  that  foreman 
of  bridge  construction  gang  in  directing  raising  of  derrick  at  time  when  by  swing- 
ing against  train,  it  injures  employee,  does  not  in  that  act  represeat  master. 
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Cited  in  notes  (64  L.  R.  A.  37,  00,  108,  133)  on  vice  principalahip  as  detenniaed 
with  refeience  to  charactar  of  act  which  caused  injury;  (61  L.  R.  A.  639,  008, 
615)  on  vice  principals  hip  considered  with  reference  to  superior  rank  of  negligent 
servant. 

Cited  in  footnote  to  Specs  v.  Boggs,  52  L.  B.  A.  033,  which  holds  employer  not 
bound  to  explain  cause  of  elevator  injuring  employee. 

SO  L.  R.  A.  488,  PROUD  v.  PHILADELPHIA  4  K.  R.  CO.  «4  N.  J.  L.  702.  46  Atl. 
710. 

50  L.  R.  A.  470,  MclLLHESSV  v.  WILMINGTON,  127  N.  C.  146,  37  S.  E.  187. 
Llkkllltr  ot  atnte  or  Baatelpalltr  for  torta  or  aevHsence. 

Cited  in  Moodj  v.  SUte  Prison,  128  N.  C.  16,  63  L.  B.  A.  85G,  38  S.  E.  131, 
holding  state  not  liable  for  injuries  to  prison  guard  caused  by  breaking  of  ladder; 
Levin  v.  Burlington,  129  N,  C.  ISO,  55  L.  R.  A.  3S8,  footnote  p.  396,  30  S.  E.  822, 
denying  city's  liability  for  otGoer's  arrest  and  quarantine  of  one  who  has  passed 
night  in  house  containing  smallpox  patient;  Williams  v.  Greenville,  130  N.  C.  07. 
S7  L.  R.  A.  208,  89  Am.  St.  Rep.  860,  40  S.  B.  077,  holding  liability  of  city  for 
pennitting  drainage  ditch  to  become  obstructed  and  foul  limited  to  injury  to 
property  and  not  inclusive  of  injury  by  sickness  or  death;  Jones  v.  Madison 
County,  136  N.  C.  224,  47  S.  £.  753,  as  to  distinction  between  municipalities  o'. 
governmental  agencies  exempt  from  liability,  and  as  business  agencies  of  people 
subject  to  liability. 

60  L.  R.  A.  473,  STATE  v.  HILL,  128  N.  C.  1139,  36  S.  E.  320. 
Bzclaslv*   privilege  to  collect  aad   remove   sarbBge. 

Cited  Id  Her  v.  Ross,  S4  Neb.  722,  67  L  R.  A.  900,  footnote  p.  896,  07  Am.  Bt. 
Rep.  676,  00  N.  W.  869,  denying  right  of  city  to  grant  monopoly  by  contract  tor 
removal  of  ashea  and  garbage. 

60  L.  R.  A.  476,  NEWBERN  v.  McCANN,  105  Tenn.  169,  S8  B.  W.  114. 

50  L.  R.  A.  478,  AUSTIN  v.  STATE,  101  Tenn.  663,  70  Am.  St.  Rep.  703,  48  8.  W. 

306. 
CIvarettM  mm  artlclea  o(  coiaaierce. 

Followed  in  Blaufield  v.  SUte,  103  Tenn.  602,  53  S.  W.  1000,  holding  cigarettes 
not  legitimate  articles  of  commerce  within  the  protection  of  Federal  Constitution. 
Who  easased  In   latcratate  eoDcaieree  ao  aa  to  be  eaeaipt   (roai    lleeaac 

Cited  in  Kimmcll  v.  State,  104  Tenn.  187,  56  S.  W.  864,  holding  agent  of  nonres- 
ident principal  not  protected  from  license  tax  by  commerce  clause  of  Federal 
Constitution  where  original  package  is  broken  by  him  and  articles  delivered  to 
different  purchasers;  Croy  v.  Obion  County  (Croy  v.  Epperson)  104  Tenn,  528,  61 
L.  R.  A.  255,  78  Am.  St.  Rep.  031,  58  S.  W.  235,  holding  one  who  Ukes  orders  in 
his  own  name  for  articles  sent  him  from  another  state  in  single  package  from 
which  he  delivers  separate  articles  to  his  customers  not  engaged  in  interstate 
■  to  be  exempt  from  license  tax;  Cook  t.  Marshall  County,  110  Iowa, 
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388,  03  N.  W.  372,  holding  pasteboard  boxes,  oontaiDing  10  cigarettes,  delivered  in 
large  numbers  to  express  company  for  ahipineDt  to  retailer  to  be  sold  in  that  form 
by  him  Qot  "original  packages"  within  meaning  of  interstate  commerce  clause  of 
Federal  Constitution. 
Implied  repeal  of  sUitate. 

Approved  in  Blaufleld  v.  State,  103  Tenn.  601,  53  S.  W.  1090,  holding  that  act 
imposing  tax  on  privilege  of  selling  cigarettes  does  not  impliedly  repeal  statute 
prohibiting  sale  of  cigarettes  under  a  penalty. 
Bcnrat  at  donlit  when  caBatltntlaBsIltr  «t  BtatBle  ehiilIe>Ka«. 

Approved  in  State  en  Tel.  Astor  v.  Schlitz  Brewing  Co.  104  Tenn.  740,  78  Am. 
St.  Bep.  941,  59  S.  W.  1033,  holding  act  tried  for  unconstitutionality  entitled  to 
benefit  of  every  reasonable  doubt. 
Validity  of  ardlnaace  re«alrl>K  IlceBae  tor  aale  of  clKarettes. 

Cited  in  footnote  to  Gundling  v.  Chicago,  48  L.  R.  A.  230,  which  sustains  ordi- 
nance requiring  license  for  sale  of  cigarettes. 
ValldKr  ot  atatate  reqalrlav  emplorer  to  rcdeeia  coapoaa  la  aaak. 

Approved  in  Harbison  v.  Knox\-ille  Iron  Co.  103  Tenn.  441,  S6  L.  R.  A.  320,  7S 
Am,  St.  Bep.  692,  53  S.  W.  SS5,  upholding  statute  requiring  employers  paying 
employees  in  coupons  or  other  evidences  of  indebtedness  to  redeem  same  in  mone; 
*t  face  value  if  presented  on  any  r^ular  pay  day. 

SO  L.  R.  A.  483,  O'REILLY  v.  KELLY.  22  R.  I.  101,  84  Am.  St.  Bep.  833,  4S  AU. 


BO  L.  R.  A.  485,  MORTON  v.  MACON,  111  Qa.  162,  36  S.  E.  627. 
Validity  o(  llceaae   tax. 

Cited  in  footnotes  to  Price  v.  People,  66  L.  R.  A.  588.  nbich  sustains  license 
fee  on  employment  agencies;  Stiill  v.  De  Msttos,  61  L.  R.  A.  892,  nhicb  sustains 
license  tax  of  (26  per  day  on  sales  of  merchandise  at  auction. 

BO  L.  R.  A.  488,  CHICAGO  G.  W.  R.  CO.  v.  FIRST  M.  E.  CHURCH,  «  C.  a  A. 
178,  102  Fed.  85. 

Rlstat  of  railroad   to  obilmct  atream. 

Approved  in  Northern  P.  R.  Co.  v.  United  RUtes,  59  L.  R.  A.  87,  44  C.  C.  A,  137, 
104  Fed.  603,  holding  right  to  obstruct  navigable  stream  by  upheaval  of  plastic 
day,  caused  by  presniire  of  railroad  embankment  near  river,  not  granted  by  act 
■of  Congress  authorizing  construction  of  the  road. 
InJnaetlOB   asaloBt   nolne. 

Cited  in  footnotes  to  Hill  v.  McBumey  Oil  A  Fertilizer  Co.  52  L.  R.  A.  399, 
which  authorises  injunction  against  blowing  of  factory  whistle  at  unreasonable 
hours  in  populous  community;  Froelieher  v.  Oswald  Iron  Works.  64  L.  R.  A.  228, 
which  sustains  right  to  icjuDction  against  construction  of  boilers  and  tanks  and 
hammering  of  sheet  iron  in  open  air. 

«0  L.  R,  A.  403,  PEOPLE  ex  rel.  VALENTINE  v.  COOLIDGE,  124  Mich-  664,  83 
Am.  St.  Rep.  352,  83  N.  W.  S94. 
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50  L.  R-  A.  495,  WBIGHT  t.  BIG  RAP1I>S  DOOH  A  BLIND  MFG.  00.  124  Mich. 

Bl,  82  N.  W.  829. 
Liitbllltr  tor   Kotfl   of   IndepeadeBt   eoitlrmetori 

Cited  in  HoB  v,  Shocklej,  122  Iowa,  725,  04  L.  B.  A.  541, 'lOI  Am.  St.  Bep.  239, 
98  N.  W.  G73,  holding  property  ovmer  not  liable  for  injuries  to  traveler  from  neg-- 
ligent  placing  of  obstruction  in  street  bj  independent  contractor. 

BO  L.  R.  A.  468,  HOPKINS  v.  ADEY,  02  Md.  1,  48  Atl.  41. 

BO  L.  E.  A.  501,  RYAN  v.  MoLANE,  01  Md.  IT5,  §0  Am.  St.  Rep.  438,  46  Atl.  340. 

50  L.  R.  A.  SIT,  Re  McCULLOUGH,  186  111.  16,  fi7  N.  E.  837. 

50  L.  B.  A.  510,  He  DAY,  181  111.  73,  S4  N.  E.  646. 
BielBBlTe  prlTllese  to  Hll  patent  ^edlolaeB. 

Cited  in  footnote  to  Noel  r.  People,  52  L.  R.  A.  297,  which  holds  void,  act  giving 
exclusive  privilege  to  sell  patent  medicines  to  registered  pharmacists. 
Power  of  IcKlalBture  to  •Bnnl  rule  of  conFt. 

Approved  in  Jordan  v.  Andrua,  28  Mont.  43,  81  Am,  St.  Rep.  306,  86  Pac.  502, 
holding  legislature  without  power  to  annul  rule  of  court  requiring  transcripts  to 
be  printed,  by  statute  permitting  them  to  be  typewritten. 
IV  ken  ■iHtnteii  oiwnte  retraBpeotiTelT. 

Cited  in  Cleary  v,  Hoobler,  207  III.  100,  60  N.  E.  067,  holding  retrospective  oper- 
ation of  statute  Dot  allowed  in  absence  of  une<)uivocal  language  so  directing. 

COBStrncllOK  of  provlao  I*  enaetmeut. 

Cited  in  Burke  v.  Snively,  208  III.  341,  70  N.  E.  327,  recognizing  that  pro^M 
can  have  no  potenc?  to  enlarge  scope  of  enactment. 

50  L.  H.  A.  632.  MOSES  v.  UNITED  STATES,  16  App.  D.  C.  428. 

Foljowed  in  Bradley  t.  District  of  Columbia,  20  App.  D.  C.  171,  as  to  right  of 
Congress  to  declare  emi^nion  of  Hmohe  a  nuisance. 

Cited  in  footnote  to  Lau);e]  v.  Bushncll,  58  L.  R.  A.  266,  which  sustains  city's 
power  to  denounce  conclusively  as  nuixancee,  those  which  are  such  per  $e,  or  it  to 
which  there  may  be  honest  differences  of  opinion. 
Rtsbt  of  viTner  or  purchaser  to  remove  earcaea. 

Cited  in  Campbell  v.  District  of  Columbia,   19  App.  D.  C.   137,  holding  that 
owner  of  dead  animal  may  sell  carcass  and  purchaser  has  right  to  remove  same 
in  air-tight  wagon  before  it  becomes  a  nuiaance. 
Preaauplton  aa  to  CnforaaaClon  of  Conyreaa  before  Jearl'latla^r. 

Approved  in  Dupont  v.  District  of  Columbia,  20  App.  D.  C.  486,  holding  that  it 
will  be  presumed  Congress  was  fully  informed  as  to  probable  danger  to  health 
from  careless  deposit  of  garbage  before  legislating  upon  subject. 
Extent  of  prohibition  Inleaded. 

Cited  in  Bradley  v.  District  of  Columbia,  20  App.  D.  C.   172,  holding  act  of 
Congresa  of  February  2,   1809,  not  designed  to  prohibit  the  emission  ol  smolce, 
L.  E.  A.  Au.— Vol.  IV.— 78. 
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only  so  fftT  as  tb«  Kdoptiou  of  Bmoke-consuiuing  or  other  devices  can  'iccnre  Hoch 
prevention. 

TesdiHOiir  Trhvther  laioke  pnlMed  oeemaloncd  lajary   or  Uaeomtort. 

Approved  in  Sinclair  v.  District  of  Columbia,  iQ  App.  Div.  3<tO,  holding  in  pros- 
•  ecution   under  act  of  Congretm  of   Februaiy  2,   1899,  teatiinony  whether  smoke 
emitted  could  under  any  circum stances  occasion  material  injury,  inconTenience, 
or  discomfort  to  the  public,  properly  excluded. 
Bnjolnlnv  replaclBs  kltehlBs  poatii  renovcd  «ut  ■«!•«««•. 

Cited  in  footDOt«  to  Meroer  County  v.  Uarrodsburg,  66  L.  R.  A.  683,  which 
authorizes  city  to  enjoin  replacing  of  hitching  posts  removed  aa  nuiaaitces. 
Onuer'a  llabllltr  lor  BalBBBec  created  br   tCM«nt. 

Cited  in  footnote  to  Louisville  £  N.  Terminal  Co.  v.  Jaooba,  01  L.  B.  A.  183, 
whicli  holds  that  construction  of  roundDouae  lor  housing  engines  doea  not  render 
owner  liable  for  nuisance  created  by  tenant's  improper  manner  of  using. 
Indletment  for  bnnoo  aleeriac. 

Cited  in  footnote  to  Uauglin  v.  State,  59  L.  B.  A.  789,  which  holds  foUowing 
atatutory  language  in  indictment  for  bunco  steering,  insufficient. 
Bqoal  proteelloa  of  lair*. 

Cited  in  Lappin  v.  District  of  Columbia,  22  App.  D.  C.  76,  conceding  that  Uth 
Amendment  prohibiting  any  state  from  denying  equal  protection  of  taws  to  those 
within  ito  jurisdiction  doea  not  extend  to  authority  exercised  1^  United  States. 

fiO  L.  B.  A.  538,  MUTUAL  KESERVE  FUND  LIFE  ASSO.  t.  BOYEB,  62  Kan. 

31,  Bl  Pac.  387. 
RvTOeabllttr  of  eonsrBt  ■■  to  acrvlce  of  proceH. 

Approved  in  Magoffin  v.  Mutual  Reserve  Fund  Life  Asso.  87  Minn.  262,  94  Am. 
St.  Kep.  eS9,  91  N.  W.  1116,  holding  stipulation  made  by  foreign  ine 
pany  that  processes  in  actions  against  it  may  be  served  o 
sioner  irrevocable  -as  to  liability  growing  out  ol  policy  issued  whila  stipulatiini 

Servie*  of  prveeea  o>   (orclcn   eorporatlOB> 

Approved  in  J.  B.  Watkins  X^nd  Mortg.  Co.  v.  Elliott,  62  Ean.  292,  84  Am.  St. 
Rep.  385,  ti2  Pae.  1004,  holding  that  corporation  of  one  state  not  doing  business  in 
another  cannot  be  subjected  to  suit  in  such  state  by  the  service  of  summons  on  oot 
of  itt  oKcers  casually  found  therein- 
Cited  in  footnote  to  Buie  v.  Chicago,  R.  I.  i  P.  R.  Co.  65  i.  B.  A.  801,  whidi 
authoriiea  service  of  railroad  company  by  serving  in  other  state  officers  of  com- 
pany organiied  to  construct  extension  of  system. 
LmtIbs  ■DiuBona  at  resldesfW  «■  penonal  acrvltse. 

Approved  in  Atchison  County  v.  Challiss,  05  Kan.  181,  60  Pac.  173,  holding  at 
ice  made  by  leaving  Hunimons  at  usual  place  of  residence  of  defendant  s  " 
personal  service. 

60  L.  R.  A.  542,  GBEENLEAF  v.  GERAU),  94  Me.  01,  80  Am.  SL  Rep.  377,  4« 
Atl.  799. 
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W  L.  R.  A.  544,  STATE  y.  SNOWMAN.  H  Me.  89,  SO  Am.  8t  Rep.  380,  48  Atl. 

816. 
Valldltr  of  siuna  tewa. 

Cited  in  footnote  to  Stuitli  t.  State,  61  L.  B.  A.  404,  which  siutaiiiB  ttatnte  pro- 
hibiting poBBeasion  of  quail  during  dosed  ieason. 

Cited  in  note  (60  L.  B.  A.  600)  on  right  to  fiah. 

60  L.  R.  A.  648,  NEnidAN  v.  FREITAS,  12S  Cal.  S83,  61  Fac.  BOT. 
AvFccBaHt  to  slve  •oll«tlor  akare  of  ■.IIbiomt. 

Cited  in  footnote  to  Lynde  v.  Lfude,  68  L.  R.  A.  471,  which  holtta  void,  agna- 
uent  hy  wife  to  give  solicitor  ihare  of  alimony  for  serviceB  in  wcuTlng  it. 
I.eslalatlTB  revBlBtloa  ot  practice  In   dlT*rcc  proe«edtaini. 

Cited  in  Dejot  v.  Mendocino  Connty  Super.  Ct  140  Cal.  483,  98  Am.  St.  Rep. 
73,  74  Pac.  28,  sustaining  l^slation  r^ulating  practice  of  courts  of  juitice  in 
regard  to  entry  of  final  judgment  in  divorce  eascB. 

50  L.  R.  A.  562,  OVERHISER  v.  MUTUAL  L.  INS.  CO.  03  Ohio  St.  77,  81  Am.  St. 
Rep.  612,  67  N.  E.  906. 

rs.  CO.  v.  FINN,  eO  Ohio  St.  613,  71  Jan. 


60  L.  R.  A.  BOO,  LAND  v.  SHIPP,  98  Va.  284,  36  8.  E.  S91. 
Dower  la  anoanbered  real  eatate. 

Cited  in  Laud  v,  Shipp,  100  Va.  340,  41  8.  E.  742,  holding  that  where  purchaser 
of  equity  of  redemption  pays  debt  aecured  by  prior  trust  deed  in  which  wifo 
joined,  latter  not  entitled  to  dower  in  entire  tract  hut  only  in  surplus. 

Cited  as  dictum  in  Hoy  v.  Vamer,  100  Va.  004,  42  S.  E.  600.  holding  wife  gW- 
ing  deed  of  trust  with  husband  of  real  estate  for  payment  of  his  debts,  entitled 
to  dower  only  in  surplus  aft«r  satisfaction  of  lien  ot  deed  of  trust. 

BO  L.  B.  A.  664,  TREVETT  v.  PRISON  A8SO.  99  Va.  332,  81  Am.  St.  Rep.  7S!7, 

36  S.  E.  373. 
Llabllltr  o(  atstc  or  United   State*   to  actloa   Is   tori. 

Cited  in  footnoten  to  Moody  v.  State's  Prison,  53  L.  R.  A.  85S.  which  denies  lia- 
bility of  state  to  prison  guard  injured  by  defective  ladder;  Overholser  v.  National 
Home  For  Disabled  Volunteer  Soldiers,  62  L.  R.  A.  637,  which  holds  national  hom« 
for  disabled  soldiers  a  part  of  United  States  government  not  subject  to  action 
sounding  in  tort. 
Rl*arlan  rivhta. 

Cited  in  People  t.  Hulbert,  131  Mich.  107,  64  L.  R.  A.  272,  100  Am.  St.  Rep. 
588,  91  N.  W.  211,  holding  that  upper  riparian  owner  cannot  through  police 
power  be  denied  right  to  bathe  in  lake,  because  municipality  takes  water  supply 
therefrom. 

50  L.  R.  A.  568,  COM.  ex  rel.  ELKIN  v.  GRIEST,  196  Pa.  390,  40  Att.  506. 
Stain  lor  r  rcqalrement  aa  dlreetorr. 

Approved  in  Walker  v.  Edmonds,  197  Fc.  048,  47  Atl.  867,  holding  statutory 
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requirement  that  Bchool  building  tax  be  levied  before  Julj  1  directory  and  that  the 
levy  may  be  made  thereafter;  Com.  e*  rel.  Smith  v.  Reno,  25  Pa.  Co.  Ct.  446, 
holding  requirement  that  one  elected  juatiec  of  the  peace  flle  his  acceptance  wiUi 
prothonotary  within  thirty  days  directory. 
Veto  puwer  mm  laeladlmc  rlvfe>  *"  «■*  dann  !*«■• 

Cited  in  Com.  »  rel.  Elkin  v.  Baraett,  1»  Pa.  192,  55  L.  R.  A.  8M,  48  Atl.  976 
(diBsenting  opinion),  majority  liolding  constitutional  power  to  veto  separate  itenu 
tn  appropriation  bill  includes  power  to  cut  down  item. 

50  L.  R.  A.  577,  PINNEY  v.  PROVIDENCE  LOAN  ft  INVEST.  CO.  10«  Wis.  396, 

80  Am.  St.  Rep.  41,  88  N.  W.  308. 
Service   •!   proeeaa    am    (orelao    earpomtlsn   op   Baiireaideat. 

Cited  in  footnotes  to  Abbeville  Electric  light  &  P.  Co.  v.  Weatein  Electrical 
Supply  Co.  SS  li.  R.  A.  146,  which  authorizea  service  on  traveling  salesinaD  of 
foreign  corporation  sent  to  investigate  controversy  out  of  which  cause  of  action 
aroBei  Cabanne  v.  Graf,  59  L.  R.  A.  735,  which  holds  void,  act  authorizing  service. 
in  personal  action  against  nonresident,  on  agent  in  charge  ot  business  in  state 
without  seizure  of  property. 

Cited  in  note  (69  L.  R.  A.  138,  162,  163,  168,  178)  on  conflict  of  laws  on  subject 
of  divorce. 
Rlskt  to  «z««ntloa  •■■■■■t  piwvertr  of  «oMr*B(d*>t< 

Cited  in  footnote  to  Kemper  Thomas  Paper  Co.  v.  Sbyer,  58  L.  R.  A.  173,  which 
denies  right  to  execution  against  other  property  in  state  for  unpaid  part  of  judg- 
ment against  nonresident  served  by  attachment  and  publication. 

50  L.  R.  A.  000,  KOHL  v.  BEACH,  107  Wis.  409,  81  Am.  St.  Rep.  849,  83  N.  W. 

667. 
ParaaeBt  to  oae  not   la   posaeaaloa  of  eTldeava  o(  ladcbtedaeaa. 

Approved  in  Spence  v.  Pieper,  107  Wis.  460,  33  K.  W.  660,  holding  mortjtagar 
not  entitled  to  bare  payments  credited  on  mortgage  where  he  made  them  to  one 
Dot  in  possession  of  the  security,  without  asking  to  have  the  papers  produced  or 
indorsements  made  in  bis  presence. 

Cited  in  footnote  to  Harrison  Nat.  Bank  v.  Austin,  59  I^  R.  A.  294,  which 
faolds  nonpossession  of  evidences  of  indebtedness  by  one  to  whom  debt  paid  not 
conclusive  as  to  authority. 

60  L.  R.  A.  805,  Be  FIXEN,  42  C.  C.  A.  354,  102  Fed.  296. 
IFhat  Goaatltatn  pFefereace. 

Approved  in  Re  Amdt,  104  Fed.  235,  holding  payments  made  by  bankrupt  to 


creditor  within  four  months  constitute   preferences   although   creditor   i 
aware  of  debtor's  insolvency  and  gave  him  further  credit  on  strength  of  payment; 
Re  Sagor,  57  C.  C.  A.  414,  121  Fed.  660,  holding  payments  upon  running  account, 
when  sales  were  tbereatter  made  and  final  result  was  to  increase  indebtedness, 
not  preferential  transfer. 
flarrender  of  pretereatt*!  parmcMta. 

Approved  in  Be  Keller,  109  Fed.  129;  Re  Seckler,  106  Fed.  486;  Re  Banhline, 
lOe  Fed.  964;  Dickinson  v.  Security  Bank,  49  C.  C.  A.  85,  110  Fed.  354;  Mills  v. 
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Lewis,  49  C.  C.  A.  132,  110  F«d.  513;  Pirie  y.  Chicago  Title  t  T.  Co.  ISS  U.  8.  455, 
46  L.  ed.  1180,  21  Sup.  Ct  Rep.  006, — holding  that  creditors  receiving  paTmeiits 
without  knowledge  of  debtor's  insolTency  within  fonr  months  hefore  latter'fl  peti- 
tion in  bankruptcy  ib  Bled  must  surrender  such  preferential  p«7inentB  to  sacare 
allowance  of  their  claims. 

Cited  in  Kahn  v.  Cone  Export  ft  CommlMiou  Co.  53  C.  0.  A.  93,  US  Fed.  201 
(dissenting  opinion),  majoritj'  holding  creditor  who  surrenders  preferential  pay- 
ments on  account  entitled  to  deduct  therefrom  new  credits  wbich  he  has  extended. 
RlKlit  ol  creditor  retalalBK  prefvremllKl  v«r>>>e>>t  to  ahKre  In  ■nrpliu. 

Distinguished  in  Be  Morton,  118  Fed.  010,   holding  creditors  electing  to  retafir 
preferential   payments   entitled   to   share   in   surplus   of   estate   renutlniug  after 
payment  of  unpreferred  creditors  in  full. 
ESect  of  KdindleatlOB  of  baaluraiiter  apon   lllco:*!   prcferene*. 

Cited  in  footnote  to  Tatman  v.  Humphrey,  63  L.  R.  A.  738,  which  holds  that 
unlawful  preferenoe  secured  by  pennitting  holder  of  unrecorded  mortgage  U>  take 
potsession  after  mortgagor's  insolvency  may  be  defeated  by  institution  of  bank- 
ruptcy proceedings. 

50  L.  R.  A.  809,  AMERICAN  WASHBOAED  CO.  t.  SAGINAW  MFG.  CO.  43  C.  C. 

A.  233,  103  Fed.  281. 
RlBkt   to  csGlaalTc  «■«   of  trademark. 

Approved  in  Thomas  Q.  Plant  Co.  v.  May  Co.  44  C.  C.  A.  530,  10S  Fed.  378,  hold- 
ing shoe  manufacturer  entitled  to  exclusive  use  of  name  "Queen"  to  distinguishi 
h>B  goods  from  others;  Welsbach  Light  Co.  v.  Adam,  107  Fed.  465,  holding  manu- 
facturer of  "Yusea."  gas  mantle  entitled  to  enjoin  use  of  earlier  invented  but  sub- 
sequently r^atered  trademark  U.  C.  A.  to  designate  similar  article;  Daviesn. 
County  Distilling  Co.  v.  Martinoni,  117  Fed.  188,  holding  one  designating  whisky 
as  "Kentucky  Clnb"  cannot  maintain  action  for  unfair  competition  against  one 
using  name  "Kentucky  Club  Bourbon"  where  neither  misrepresentation  nor  loss  of 
sales  is  shown. 

50  L.  R.  A.  616,  WHITNEY  v.  NEW  YORK,  N.  H.  t  H.  R.  CO.  43  C.  C.  A.  10,  102: 

Fed.  860. 
OFonnda  avallafele  In  ■■yport  of  directed  verdict. 

Approved  In  Currier  v.  Dartmouth  College,  54  C.  C.  A.  433,  117  Fed.  47,  holding 
all  the  grounds  brought  out  on  motion  to  direct  verdict  available  in  its  support; 

Railroad  partaaater  aJi  paaaeaver. 

Cited  In  footnote  to  Traveler's  Ins.  Co.  v.  Austin,  69  L.  R.  A.  107,  which  hold* 
railroad  paymaster  traveling  on  company's  busineas  from  station  to  station,  not  a 
passenger  within  meaning  of  accident  policy. 

'Who   la  fellow  aervaat. 

Cited  in  Simmons  v.  Or^on  R.  Co.  41  Or.  164,  68  Pac.  440,  holding  empleyct* 
riding  upon  own  time  and  business,  although  upon  ticket  given  by  reason  of  enh- 
ployment,  passenger. 

Cited  in  footnotes  to  Dickinson  v.  ^^"eBt  End  Street  R.  Co.  52  L.  R.  A.  326,  wliidi 
holds  street  railway  employee  riding  gratuitously  not  fellow  servant  of  motorman; 
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Peterson  r.  Seattle  Tmetion  Co.  63  L.  E.  A.  SSS,  which  boldi  member  of  constrtK- 
tion  gang  riding  home  on  ticket  after  day'i  work,  not  fellow  »erviint  of  those  opet- 
ating  car;  Sanderson  v.  Pajither  Lumber  Co.  65  L.  R.  A.  908,  which  holds  fore- 
man of  lumber  camp  riding  on  log  train  to  aud  from  camp,  fellow  aerrant  of  per- 
•on«  operating  train. 
fltlpBlBtloM   im   VBH   nIaulKB  surler  froH   llabllttT. 

Cited  in  Duncan  v.  Uaine  G.  B.  Co.  113  Fed.  613,  holding  that  one  injured 
while  riding  on  free  pass  cannot  recoTer  for  injuries  sustained  where  the  pass 
was  granted  on  condition  that  he  Aisume  all  risk  of  accident. 

Cit«d  in  footnote  to  Payne  v.  Terre  Haute  &  I.  R.  Co.  66  L.  K.  A.  472,  which  lui- 
tains  stipulation  in  pass  releasing  carrier  from  liability  for  negligence. 
Proof  of  ncatlla»ne«. 

Cited  in  footnote  to  Crary  v.  Lehigh  Valley  R,  Co,  69  L.  R.  A.  815,  which  re- 
quires proof  of  negligence  causing  injury  to  passenger  using  excursion  ticket  by 
which  he  assumes  risk  of  accident. 


Cited  in  Volk  v.  B.  F.  8turtevant  Co.  43  C.  C.  A.  628,  104  Fed.  27S,  holding  that 
aervant  employed  to  clean  out  elevator  well  assumes  obvious  risk  of  injury  from 
descending  car. 

'.  MABBURY  LL'HBER  GO.  126  AU. 

4]emcnil  ■llevailoa  of  neKllance. 

Followed  in  PosUl  Tel^.  Cable  Co.  v.  Jones,  133  Ala.  22S,  32  So.  600;  Ala- 
bama 0.  8.  B.  Co.  V.  Hall,  133  AU.  300,  32  So.  259,  and  Alabama  G.  S.  R.  Co.  t. 
Clark,  130  Ala.  401,  S4  So.  917, — ai  to  sufficiency  of  general  allegations  of  negli- 

Cited   in  note    (69  L.   R.  A.   236)    on  aufflcient^  of  general   allegations  of 
n^tigenoe. 
ATermeat  of  4Blr> 

Approved  in  Postal  Teleg.  Cable  Co.  t.  Hulsey,  132  Ala.  461,  31  So.  627,  holding 
when  facts  out  of  which  a  duty  arose  are  averred  it  is  sufficient  without  arerring 
the  legal  conclusion  that  the  duty  existed. 

FreBamplloa   of   acvll>eHCC   from   ooiOBiaalcalloa   of   Ire. 

Approved  in  Alabama  G.  S.  R.  Co.  v.  Taylor,  129  Ala.  240,  28  So.  073,  and 
Louisville  &  N.  R.  Co.  v.  Marbury  Lumber  Co.  132  Ala.  524,  90  Am.  St.  Rep.  S17, 
32  So.  746,  holding  oommunimtion  of  fire  from  engine  presumed  to  have  been  the 
result  of  railroad  company's  nrfrliifpnce  and  casts  upon  it  the  burden  of  showing 
ordinary  eare;  Alabama  G.  S.  R.  Co.  v.  Johnston,  128  Ala.  267.  29  So.  771,  and 
Tinney  v.  Central  H.  Co.  120  AU.  S20,  30  So.  023,  holding  fact  that  fire  was  com- 
jnunicated  to  building  from  engine  raises  prima  facie  presumption  of  n^ligence 
in  operation  of  train  or  equipment  and  condition  of  engine. 
IDlBtaarp  to  irklch  lire  Hat  ■■  BkowlDV  deteetli-e.  nialpaieBt. 

Approved  in  Ahibnma  G.  S.  R.  Co.  v.  Taylor,  129  Ala.  240,  29  So.  073,  holding 
'ilistance  to  wliich  Ore  is  csmmunicatpd  from  engine  docs  not  of  itself  show  engine 
was  not  well  pquipi)ed  with  spark  arrester. 
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ContrlbatoFT  ae(Ilsenee> 

Cited  in  Louisville  4  N.  R.  Co.  v.  SuUiraii  Timber  Co.  138  Ala.  367,  35  So.  327, 
holding  that  failure  of  owner  to  sweep  sidewalk  free  of  drj  grass  aa  required  by 
ordinance,  will  not  prevent  recovery  for  Inaa  bj  Are  from  railroad  company's 
negligence,  in  absence  of  notice. 

Cited  in  footnote  to  Kansas  City,  Ft.  8.  A  M.  R.  Co.  r.  Blaker,  04  L.  R.  A.  81, 
which  holds  placing  structure  on  railroad  right  of  way  with  company'B  consent 
not  contributory  negligence  preventing  recovery  for  burning  of  other  property  by 
Sre  spreading  therefrom. 

50  L.  H.  A.  628,  KYLE  v.  PERFECTION  MATTRESS  CO.  127  Ala.  39,  86  Am. 
St.  Bep.  78,  28  So.  646. 

50  L.  R.  A.  632,  BOWIE  v.  BIRMINGHAM  E.  A  ELECTRIC  CO.  185  Ala.  387,  88 
Am.  St.  Rep.  247,  27  Bo.  1016. 

«0  L.  E.  A.  638,  TRINITY  M.  E.  CHURCH  v.  HARRIS,  73  Conn.  216,  47  Atl. 


50  I^  R.  A.  641,  KbTCHAM  v.  McNAMARA,  72  Conn.  TOO,  46  Atl.  641. 

^Isht  Bf  tnitee  In  lMUiknivt07  t«  czKialne  troatoc  In  luHilTeBor  aa  to 

Approved  in  Re  Pursell,  114  Fed.  371,  holding  trustee  in  bankruptcy  entitled  to 
examine  trustee  in  insolvency,  appointed  more  than  four  months  prior  to  tlie  in- 
stitution of  the  bankruptcy  proceedings,  as  to  the  disposition  of  the  assets. 

50  L.  R.  A.  644,  HODGSON  v.  ST.  PAUL  PLOW  CO.  78  Minn.  172,  80  N.  W.  956. 

50  L.  R.  A.  866,  STATE  ear  rel.  ST.  PAUL  v.  MINNESOTA  TRANSFER  R.  CO.  BO 
Minn.  108,  83  N.  W.  32. 

lI*ud«inaB  to  «(nn»«t  reatorstlon  ot  hlshTnir  br  railroad  eompmar. 

Approved  in  Chicago,  I.  t  L.  R.  Co.  v.  State,  158  Ind.  104,  63  N.  E.  224,  holding 
that  mandamu*  to  compel  railroad  company  to  restore  highway  should  direct 
particularly  what  should  be  done. 

50  L.  R.  A.  660,  STATE  v.  SHEROD,  80  Minn.  446,  81  Am.  St.  Rep.  208,  33  N.  W. 

417. 
ProhlbltloB  Bsnlnat  alam   la   bakloK   pvwdcr. 

Cited  in  footnote  to  State  v.  Layton,  62  L.  R.  A.  163,  which  sustains  statutory 
prohibition  against  manufacture  or  sale  of  baking  powder  containing  alum. 

60  L.  R.  A.  863,  FOX  v.  HICKS,  81  Minn.  107,  83  N.  W.  538. 

50  L.  R.  A.  667,  STATE  e*  rel.  RAILROAD  4  W.  COMMISSION  v.  UNITED 

STATES  EXP.  CO.  81  Minn.  87,  83  Am.  St.  Rep.  366,  83  N.  \V.  405. 
Bbnrea  la  Jolal  utocli  companr  na  pcnoaaltr. 

Cited  in  footnote  to  Re  Jones,  60  L.  R.  A.  476,  which  holdA  slmrcs  In  joint  stock 
company  owning  real  estate  only,  personalty  in  applying  transfer  tax  law. 
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60  L.  R.  A.  669,  HAHN  v.  BETTIXGEN,  81  Minn.  91,  83  N.  W.  MT. 
DBBBKca  'or  krcsek  «(  viwaalae  (v  nxmrrj. 

Approved  in  Trammell  t.  Vauglian,  16S  Uo.  224,  61  L.  R.  A.  B57,  tootaoU  p. 
854,  61  Am.  St.- Rep.  302,  SS  S.  W.  7S,  holding  woman  who  breaki  contract  at 
marriage  in  order  to  marr;  another  man  not  entitled  to  recover  from  latter  for 
bis  breach  of  promise  damaget  growing  «ut  of  her  wrongful  act  in  breaking  ber 
promise  to  marry  former. 
Coaaldentloa  of  point  not  BiBdB  In  brief. 

Cited  in  Potta  v.  St.  Paul  Athletic  Park  Asm.  84  Uinn.  21»,  87  N.  W.  604. 
holding  point  not  made  in  brief  of  counwl  but  urged  on  oral  argument  need  not 
be  consideKd;  Scott  r.  Haj,  90  Minn.  307,  07  N.  W.  108,  holding  assignmente  of 
error  not  diseusaed  by  counsel,  not  entitled  to  court's'  specific  attention. 

60  L.  R.  A.  670,  DUV  t.  WEINTRAUB,  lU  Ga.  418,  36  S.  E.  803. 
Ci>niBiBnl«tl»n  kr  esmincrelnl  nseney  am  yrlTllcoteA. 

Cited  in  footnote  to  Douglass  v.  Daisley,  57  L-  R.  A.  47S,  which  denies  privilege, 
as  laatter  of  law,  to  communication  b3'  commercial  agency  that  asaignor  tn  secure 
indoraer  had  made  assignment  for  creditors. 

SO  li.  R.>.  673,  CENTRAL  R.  CO.  v.  LIPPMAN,  110  Qa.  685,  36  S.  K  202. 
Limitation  of  mrrtcr'a  ll&bllltr. 

Approved  in  Southern  R.  Co.  v.  Watson,  110  Oa.  686,  36  S.  B.  209,  holding  that 
carrier  of  paasengers  oajmot  by  notice  or  express  oontract  limit  his  obligation  to 
exercise  extraordinary  diligence  for  care  of  his  passengers;  Yazoo  A,  M.  Valley  R. 
Co.  v.  Humphrey,  83  Miss.  733,  36  So.  1G4,  holding  that  passenger  voluntarily 
traveling  on  mixed  train  assumes  Inconveniences  and  rislcs  reasonably  incident 

Cited  in  footnotes  to  Richmond  v.  Southern  P.  Co.  57  L.  R.  A.  SIO,  which  holds 
onenforoeahle,  agreement  by  purchaser  of  mileage  ticket  at  reduced  rat«  not  to 
hold  carrier  liable  for  injury  on  freight  train;  Crsry  v.  Lehigh  Valley  R.  Co.  SB 
Ik  R.  A.  815,  which  requires  proof  of  negligence  causing  injury  to  passenger  using 
excursion  ticket  by  which  passenger  assumes  risk  of  accident. 
BJeetlon   of  tfaMenKCF. 

Approied  in  Southern  B.  Co.  v.  Howard,  111  €».  842,  36  S.  E.  213,  holding  that 
passenger  cannot  recover'  for  ejection  from  train  where  time  limit  imposed  on  his 
ticket  by  reasonable  I'egulation  of  the  company  had  expired;  Central  R.  Co.  t. 
Almand,  116  Ga.  781,  43  S.  E.  67,  holding  one  riding  on  freight  train  on  ticket 
granting  railroad  company  immunity  for  injuries,  not  precluded  from  recovery  for 
wrongful  expulsion,  because  such  agreement  for  immunity  is  void. 

50  L.  R.  A.  680,  PHINIZY  v.  GUERNSEY,  111  Ga.  346,  78  Am.  St.  Rep.  217,  35 

S.  E.  7se. 

Vcndee'a  rlKbl  to  hnv*  Inanmnc*  applied  In  realorlnK  property. 

Cited  in  footnote  to  Noquin  v.  Texas  Ssv.  k  Real  Estate  Invest.  Asso.  58  L.  R. 
A.  711,  which  sustains  vendee's  right  to  have  insurance  money  applied  in  restoring 
property,   instead  of  reducing  unmatured  indebtedness. 
Specific    perlominnce  of  land   contmct. 

Approved  in  Walker  v.  Edmundson,   111  Ga.  458,  36  S.  E.  800,  holding  that 
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purchaser  of  land  can  enforce  apecifle  performanoe  although  there  ii  a  defiuienc; 
in  the  number  of  acres,  where  the  contract  provides  for  the  payment  of  a  Axed 
price  per  acre. 
Interest  In  land  eontracl  a>  real  ar  pemtnal  prapertT- 

Cited  in  note  (57  L.  R.  A.  ttSO),  on  nature  of  interest  of  vendor  or  vendee  in  land 
contract  aa  real  or  personal  property. 

50  L.  R.  A.  886,  WILLIAMS  v.  PEARS,  110  Ga.  584,  36  S.  E.  flB9. 

AfBnned  in  170  U.  S.  270,  46  L.  ed.  IdO,  21  Sup.  Ct.  Rep.  128. 
V/ko  •■bject  to  I1«CM*«  tas  on  nnlKnuil  asent. 

Cited  in  Vamer  v.  SUte,  110  Gn.  5t>6,  36  S.  £.  03,  and  Woodson  v.  State,  114 
Qk  S4T,  40  S.  E.  1013,  holding  one  charged  with  soliciting  or  procuring  emigrants 
without  payment  of  license  cannot  be  convicted  where  he  simply  procured  labor- 
ers to  leave  the  state  temporarily  with  no  intention  of  abandoning  their  residence; 
TheuB  V.  SUte,  114  Ga.  64,  3S  S.  E.  013,  holding  one  who  being  in  sUte  incident- 
ally employs  laborers  to  work  for  him  beyond  limits  of  state  not  subject  to  tax 
imposed  upon  emigrant  agents. 
Lle^nae  tax  on  emploTiaoat  avenelevi 

Cited  in  footnote  to  Price  v.  People,  65  L.  R.  A.  568,  which  sustain*  license  fe» 
on  employment  agencies. 
Valldltj  of  exenptloB   fntnt   IIccbm   tax. 

Cited  in  footnote  to  Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds 
void,  exemption  from  license  tax  of  contractors  and  real-estate  dealers,  but  not 
othecH,  whose  business  less  than  91,000. 

what  la  laterfereace  irltk  resalatloa  of  Interstate  eomnoree. 

Cited  in  Central  R.  Co.  v.  Murphcy,  116  Ga.  870,  60  L.  R.  A.  821,  43  S.  E.  265, 
holding  sta(ute  providing  for  tracing  of  lost  or  damaged  freight  not  regulation  of 
interstate  commerce  beyond  power  of  stat«. 

60  L.  R.  A.  001,  BRADLEY  v.  STATE,  111  Ga.  168,  78  Am.  St.  Rep.  1S7,  36  8. 

E.  830. 
RiBht  of  eoapta  to  pnnlah  for  contempt. 

Approved  in  Smith  v.  Speed,  U  Okla.  113,  65  L.  E.  A.  407,  footnote  p.  402,  86 
Pac.  511,  holding  legislature  without  power  to  deprive  court  of  right  to  punish  tor 
contempt  or  to  authorize  change  of  judge  or  jury  trial;  Nichols  v.  Superior  Ct. 
Judge,  130  Mich.  198,  89  X.  W,  8B1,  holding  thnt  superior  court  of  Grand  Rapids 
eBtabliflhed  uy  legislature  by  virtue  of  power  conferred  by  Constitution  has  same 
power  to  punisli  for  contempt  as  circuit  courts  established  by  Constitution. 
Drtenaliaatfoa    of   «ailtesaltac    oSocra*    akilllr    to    restore    tand. 

Cited  in  Tindall  v.  Westeott,  113  Ga.  1134,  66  L.  R.  A.  230,  30  S,  E.  460,  holding 
whether  receiver  able  to  restore  fund  intrusted  to  his  keeping  as  officer  of  court 
und  misappropriated  is  question  which  may  be  determined  by  judge,  and  need  not 
be  submitted  to  jury. 
Proceedlnica  to  fjollect  costs  not  crlBiaal  ease. 

Cited  in  SUte  t.  Steele,  112  Ga.  42,  37  S,  E.  174,  holding  proceeding  to  enforce 


by  execution  against  property  judgment  for  costs  against  prosecutor  in  criminal 
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50  L.  R.  A.  eS4,  SOUTHERN  BELL  TELEPH.  k  TELEG.  CX).  t.  CASSIN,  111 
Ga.  576,  36  S.  G.  881. 

«0  L.  R.  A.  714,  DIX  v.  SMITH,  9  Okla.  124,  60  Pae.  303. 
Estoppel  (o  entoree  Ii«n. 

Cited  in  lootnote  bo  Kirchman  v.  Standard  CokI  Co.  52  L.  R.  A.  318,  irhieh  holds 
lienor  not  estopped  to  enforce  lien  bj  miBtaken  Btatetnent  of  its  payment  without 
knowledge  of  other  peraon'a  intention  to  buy  property. 
Parment  ot  chBttel  BOrtsmcc  by  kttaeklac  creditor. 

Distinpiiahed  in  Ureenvillb  Nat.  Bank  v.  Evans-SDyder-Buel  Co.  9  Okla.  380, 
40  Pac.  249,  holding  attaching  creditor  need  not  pay  chattel  mortgage  executed 
<«  property  located  without  the  state,  but  Bubeequently  brought  into  it. 

50  L.  R.  A.  722,  NORFOLK  4  W.  R.  CO.  v.  OLD  DOMINION  BAGGAGE  TRANS- 
FER CO.  S9  Va.  Ill,  37  S.  E.  784. 
DiBDiiiMlBatlon  b«(i*een   k>elcBB«n. 

Cited  in  Bedding  v.  Gallai^er,  72  N.  E.  394,  M  L.  R.  A.  821,  footnote  p.  811, 
£4  Atl.  225,  which  sustains  right  of  railroad  company  to  give  to  one  teamster 
exclusive  right  to  enter  railroad  property  to  solidt  privilege  of  carrying  baggage 
tmd  paaaengers. 

Cited  in  footnotes  to  Boston  ft  A.  R.  Co.  v.  Brown,  62  L.  R.  A.  418,  which  holds 
driver  of  public  carrii^e  entering  railroad  grounds  to  get  passenger  ordering  car' 
riage,  a  trespasser  ou  soliciting  other  passengers;  Pennsylvania  Co.  v.  Chicago,  53 
Ii.  R.  A.  223,  which  denies  carrier's  power  to  prevent  others  than  loesee  occupy- 
ing hack  stands  in  street;  Donovan  v.  Pennsylvania  Co.  61  L.  B.  A.  140,  whicb 
austeins  carrier's  power  to  give  exclusive  right  to  solicit  patrons  within  stetion 
to  one  hackman. 
Oons*BlBorr  aerTlce  ot  oomman  carriers. 

Cited  in  Memphis  News  Pub.  Co.  v.  Southern  R.  Co.  (Tenn.)  63  L.  R.  A.  155, 
75  B.  W.  941,  denying  right  of  railroad  company  to  carry  on  regular  train  newt- 
papers  of  certain  publishing  house  only,  excluding  other  newspaper  publishers 
from  its  use. 

eO  L.  R.  A.  725,  GREENVILLE  v.  KEMMIS,  58  S.  C.  427,  36  S.  E.  727. 

Power  of  ellr  to  paas  ordlnHoe  proklblttoK  act  forMdateo  by  atate  law. 
Approved  In  Abbeville  v.  Leopard,  61  S.  C.  100,  39  S.  E.  248,  holding  city  msj 

pass  ordinance  forbidding  carrying  of  concealed  weapon  although  such  act  is  an 

offense  under  state  laws- 
Cited  in  footnotes  to  Ogden  v.  Madison,  66  L.  R.  A.  606,  which  sustains  city'i 

power  to  impose  penalty  for  keeping  house  of  ill  fame  though  misdemeanor  under 

sUte  statute;  Judy  v.  Lsshley,  57  L.  R.  A.  414,  which  denies  power  to  make  pun' 

ishable  by  city  ordinance,  carrying  of  deadly  weapons  made  punishable  by  state 

House  or  residence  w  I  this  bmiiIbk  of  statatea. 

I'ited  in  footnotes  to  State  v.  Cbauvet,  61  L.  R.  A.  630,  which  holds  coven^ 
WBj^on  moving  from  pince  to  place  a  house  within  prohibition  against  houses  ol 
ill  fnmei  Hipp  v.  State,  6?  L.  R.  A.  973,  which  holds  tent  occupied  by  divorced 
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mui  and  child,  rMidencc,  within  itatuU  punUhing  gainmg  except  whra  occurring 
-at  private  realdenca. 

■60  L.  H.  A.  729,  ILLINOIS  C.  R.  CO.  t.  SOUTHERN  SEATING  *  CABINET  CO. 

104  Tenn.  568,  78  Am.  St.  Rep.  838,  68  S.  W.  303. 
-Okrrler's  liability  f*r  Oeatraetloa  ot  propertr. 

Cited  In  footnote  to  Courteen  v.  Kananh>  Despatch,  S6  L.  R  A.  182,  which  de- 
nies carrier's  liability  for  accidental  destruction  fit  property  while  in  warehouse 
-on  pier  awaiting  arrival  of  veaeel  of  connecting  carrier. 
DaaiBK«  fvr  loaa  of  lue  of  urtlole. 

Approved  in  Livermore  Foundry  t  Mach.  Co.  v.  Union  Storage  &  Compress  Co. 
106  Tenn.  200,  68  8.  W.  270,  63  L.  R.  A.  4B8,  holding  that  measure  of  damages  for 
furnishing  imperfect  cylinder  for  cotton  compress,  which  caused  loss  of  the  use  ot 
the  compress  for  the  entire  season,  may  include  the  value  of  its  use. 
LlaBldated    da^aa". 

Approved  in  Sun  Printing  A,  Pub.  Asso.  v.  Moore,  183  U.  8.  667,  46  L.  ed.  380, 
22  Sup.  Ot.  Rep.  240,  holding  stipulation  to  pay  agreed  value  of  vessel  as  li- 
quidated damages  in  event  of  failure  to  return  vessel  conclusive  la  absence  of 
fraud  or  mistake;  Coal  Creek  Min.  &  Mfg.  Co.  r.  Tennessee  Coal,  Iron  &  R.  Co. 
106  Tenn.  078,  62  S.  W.  162,  holding  clause  in  lease  providing  that  lessee  shall 
annually  mine  specified  quantity  of  ooal  and  pay  a  certain  royalty  per  bushel 
or  a  sum  equivalent  thereto  if  such  quantity  is  not  mined,  agreement  to  pay  li- 
quidated rent  or  royalty. 
LImltaUoa  mt  Mrrt«F'a  llsbllltr  to  *ws  ll>«. 

Cited  in  footnotes  to  Taffe  v.  Oregon  R.  4  Nav,  Co.  68  L.  R.  A.  187,  which  de- 
nies initial  carrier's  liability  under  bill  of  lading  beyond  own  line;  Union  State 
Bank  V.  Fremont,  £.  &  M.  Valley  R.  Co.  69  L.  R  A.  939,  which  sustains  initial 
'Carrier'!  right  to  limit  liability  to  own  line. 

50  L.  R.  A.  733,  CLIFFORD  v.  HALL  COUNTY,  60  Neb.  506,  83  N.  W.  661, 
rsiiSfialnn   aa  aseat  aa  aatfaoplalaft  aellon   for  fiOBTeraion. 

Cited  in  footnote  to  Mitchell  v.  Georgia  4  A.  R  Co.  61  L.  R.  A.  822,  which  holds 
that  possession  of  property  as  agent  does  not  authorize  action  for  its  conversion. 

-50  L.  R  A.  734,  CHICAGO  GENERAL  R  CO.  v.  CHICAGO  CITY  R.  CO.  186  III. 

218,  57  N.  E.  822. 
'TeatlaK  validltr  of  ordlaauce  or  eoatract  eDllatcrallT'. 

Approved  in  Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  189  111.  347,  65 
N.  E.  320,  holding  that  validity  of  ordinance  making  grant  to  corporation  and 
which  has  become  a  contract  by  acceptance  and  action  thereon  cannot  be  ques- 
tioned by  one  not  party  thereto;  Chicago  &  S.  S.  Rapid  Transit  B.  Co.  v.  Northera 

*TruBt  Co.  90  111.  App.  484,  holding  construction  of  ordinance  determinnble  in 
direct  proceeding;  Ross  v.  Sayler,  104  111.  App.  24,  holding  that  question  whether 
contract  with  promoters  for  sale  of  stock  was  an  abuse  of  corporate  power  may  be 
raised  in  direct  proceeding  on  behalf  of  the  people,  but  not  collaternlly  by  cuij-ora- 

-tlon  or  its  assignees.  _ 

.<taeatloalaK  p«*T«r  of  eorporatlau   collBtrrallr. 

Approved  in  Bector  v.  Hartford  Deposit  Co.  100  111.  389,  60  N.  E.  528,  holditg 
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50  L.  R.  A.  737,  SMITH  t.  DENIFF,  23  Mont.  65,  24  Mont.  20,  81  Am.  St.  Rep. 

408,  67  Pac.  557,  60  Fac.  308. 
Failure  of  cOBnael  (o  eouylr  witk  '■■«■  «a  to  brlcU. 

Cited  in  Matusevitz  v.  Hughes,  20  Mont.  214,  6S  Pac.  039,  offinning  order  ap- 
pealed from  when  couniiel  failed  4a  comply  with  rule  concerning  statement  of  case 
in  brief;  Conklin  v.  Cullen,  26  Mont.  31,  63  Pac.  6SB,  auatainlDg  dismisBal  of  ap- 
peal for  counsel'g  failure  to  comply  with  rules  regarding  Btatemeut  of  ease  in 
brief;  Kranich  v.  Helena  Coneol.  Water  Co.  26  Mont.  383,  6B  P««.  408,  affirming 
judgment  appealed  from  where  counsel  failed  to  comply  with  rule  concerning 
sUtement  in  brief;  I.  C.  Power  A.  Bro.  v.  Slocking,  29  Mont.  480,  68  Pac  857,. 
holding  that  faiture  to  comply  with  rule«  aa  to  statement  of  ease  in  briefs  pre- 
cludes hearing  of  appeal  on  merits. 
Rl^kt  of  «ppn>prlBtor  Br  rlpBrlaa  aiTaer  to  sac  water. 

ated  in  footnotes  to  Crawford  Co.  v.  Hall,  60  L.  R.  A.  880,  which  holds  ri^t 
to  uxe  wat«r  acquired  hj  appropriation  superior  to  that  of  subsequent  riparian, 
proprietor;  Crawford  Co.  v.  Hall,  60  L.  R.  A.  880,  which  denies  riparian  owner** 
right  to  use  water  for  irrigation  of  nonriparian  lands;  Salt  Lake  City  v.  Salt 
Lake  City  Water  &  Electrical  Power  Co.  St  L.  R.  A.  649,  which  deniea  prior  ap- 
propriator'B  right  to  complain  of  noninjurious  use  by  upper  proprietor. 
l.«anek  lu  appartcnaBO*  of  rachl. 

Cited  In  footnote  to  Forrest  v.  Vuiderbilt,  52  L.  R.  A.  473,  which  holda  naphtha 
launch  not  i^purtenance  of  yacht  with  which  uaed  as  tender. 

60  L.  R.  A.  747,  FARM  INVEST.  CO.  v.  CAKPENTER,  0  Wjo.  110,  87  Am.  St 

Rep.  018,  61  Pac.  2SB. 
Coaferrlas  Judicial  potv«ra  oa  fHnaBilBfllonera  aad  lioarda. 

Followed  in  Crawford  Co.  v.  Hall  (Neh.)  60  L.  R.  A,  B06,  03  N.  W.  781,  holding 
dutiea  of  state  board  of  irrigation  administrative  and  its  creation  therefore  not 
uncoDstitutinnal  as  conferring  judicial  powers  on  exeeutive  officers. 

Cited  in  footnote  to  State  ex  rel.  EDia  v.  Thome,  SB  L.  R.  A.  056,  which  sus- 
tains statute  for  appointing  commissioaera  by  circuit  judge  to  review  and  correct 
apportionment  of  state  and  county  taxes. 
E^atabllakDient  of  doclrlno  of  prior  appropriation  la  Wromlas. 

Cited  in  WHley  v.  Decker,  11  Wyo.  510,  100  Am.  St.  Rep.  039,  73  P»&  210, 
recognising  that  the  doctrine  of  prior  appropriation  of  water  has  been  established 
in  Wyoming  by  reason  of  imperative  necessity. 

60  L.  R.  A.  782,  BOOTH  v.  PEOPLE,  186  111.  43,  78  Am.  St.  Rep.  220,  67  N.  K 

708. 
Reatrletloa  of  number  of  occopantB  of  aaaie  rooai  to   lodBlas   hoaae. 

Cited  in  Bailey  v.  People,  IBO  III.  33,  54  L.  R.  A.  840,  83  Am.  St.  Bep.  Ilfl^ 
60  N.  E.  98,  holding  that  police  power  will  not  justify  restriction  of  number  of 
persons  which  lodging-house  keepers  alone  may  permit  to  occupy  same  room  dur- 
ing one  night. 
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tdleoBsc  fee  om  eBkplorineBt  aveneleB' 

Cited  in  Price  v.  People,   193  Dl.  118,  55  L.  R.  A.  B90,  86  Am.  St.  Rep.  300, 
61  N.  E.  844,  holding  that  license  f«e  for  purpose  of  raiaing  revenue  may  be  laid 
on  employment  agencieB  in  the  absence  of  eonatitiitional  pTohibition  thereof. 
I*r*hlklll«n  s*«liut  optlODB  to  knr  ar  bcII  *t  frntare  tlwe. 

Followed  in  Weare  Commission  Co.  v.  People,  209  III.  546,  TO  N.  E.  1076, 
Affirming   111   111.  App.   131,  sustaining  statute  prohibiting  dealing  in  margins. 

Affirmed  in  184  U.  S.  425,  46  L.  ed.  623,  22  Sup.  Ct.  Rep.  425,  holding  prohibi- 
tion against  options  to  buy  or  sell  commodities  at  future  time  not  invasion  of 
liberty  granted  to  citizens  by  14th  Amendment  to  Federal  Constitution. 

50  L.  R.  A.  786,  BEST  BREWING  CO.  v.  KLASSEN,  186  HI.  37,  76  Am.  St  Rep. 

26,  57  N.  E.  20. 
'Corparale   pow^   to  exeeate   bOBd. 

Approved  in  Bailey  v.  Farmers  Nat.  Bank,  07  III.  App.  71,  holding  national 
bnok  wihout  authorit)'  to  execute  bond  in  replevin  suit  not  liable  thereon; 
Central  Lumber  Co.  v.  Kelter,  201  III.  SOT,  06  N.  E.  643,  holding  that  corporation 
carrying  on  lumber  business  has  implied  pover,  for  purpose  of  mailing  a,  sale, 
to  execute  a  bond  for  faithful  performance  of  a  building  contract. 

^  To  toaa  moner. 

Cited  in  Leigh  v.  American  Brake-Beam  Co.  205  III.  152,  68  N.  E.  713,  denying 
power  of  corporation  created  to  manufacture  and  sell  railroad  supplies  to  loan 
■corporate  funds. 
Batoppel  to   dlapnte  nlldll)'  of  coatnust. 

Approved  in  Kelley,  M.  &  Co.  v.  O'Brien  Varnish  Co.  SO  111.  App.  203,  holding 
corporation  which  in  excess  of  its  powers  hna  exrcuted  appeal  bond  as  surety  not 
estopped  to  plead  ultra  vires,  because  appellant  iteriveil  benefit  from  the  appeal 
by  delay;  Fritie  v.  Equitable  Bldg.  4  L.  Soc.  186  111.  189,  67  N.  E.  873,  holding 
that  corporation  may  set  up  defense  of  ultra  vir^a  although  it  has  had  the  benefit 
of  full  performance  of  the  contract  where  contract  was  prohibited  by  statute  and 
against  public  policy;  Farson  v.  Fogg.  205  III.  343,  63  N.  E.  755,  holding  street 
railway  company  having  received  benefit  of  ultra  vires  contract  made  with  privnte 
owner  without  city's  consent,  to  pave  street,  not  ^hereby  estopped  to  set  up 
vltra  vires  to  bill  for  speeifie  performance;  Lurton  v.  .Jacksonville  Loan  &  Bldg.' 
Aaso.  187  111.  143,  58  N.  E.  218,  holding  borrower  from  loan  association  estopped 
to  dispute  validity  of  note  and  mortgage  because  there  was  no  coijipetitive  bidding. 

Distinguished  in  Traders'  MuL  L.   Ins.   Co.  v.  Humphrey,   109  HI.  App.  254, 
holding  issuance  of  certiflcate  by  fraternal  insurance  company  to  member  after 
-election  but  before  initiation  not  ultra  (rtre>  act. 
LlabllltT  of  corporation  foF  noner  received  In  exeeu  of  fla  poivvra. 

Approved  in  Brennan  v.  Gallagher,   109  111.  211,  66  N.  E.  227,  holding  loan 
association  which  in  excess  of  its  powers  has  received  money  on  deposit  under 
contract  not  malum  tn  te  or  maJum  prohibitum  liable  in  action  for  money  had 
and  received. 
ItBeatlOBlnB   power   of  corporation    eollatemllr. 

Approved  in  Rector  v.  Hartford  Deposit  Co.  190  111.  380,  60  N.  E.  528,  holding 
that  question  whether  power  of  corporation  to  construct  buildings  and  own  real 
-estate  has  been  abused  cannot  be  raised  in  defense  of  action  for  rent. 
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BO  L.  R.  A.  768,  MANCFACTUEERS'  GAS  A  OIL  CO.  v.  INDIANA  NATURAL 

GAS  k  OIL  CO.  166  Ind.  481,  S7  N.  E.  912. 
EiiJoIbIbb  BrtUelal  devlee  to  laereMae  Saw  of  B«a. 

Approved  in  MftDufaeturerg  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  t  Oil  Co- 
156  Ind.  682,  60  N.  K.  1080,  holding  that  uw  of  applianon  to  uunaturall;  *tiniu- 
late  the  flon  of  natural  gat  may  be  enjoinpd  by  on«  sustaining  special  injnn'; 
Richmond  Xatural  Gas  Co.  v.  Enterprise  Natural  Gas  Co.  31  Ind.  App.  231,  G& 
N.  E.  782,  refusing  to  enjoin  use  of  compressors  and  pumps  when  it  does  not 
appear  that  tliey  increase  natural  flow  of  gas. 

Distinguislied  in  Huber  v.  Merltel,  ,17  Wia.  388,  62  L.  R.  A.  598,  S4  N.  W.  354, 
sustaining  landonner's  right  to  wastefully  use  percolating  water  throtigh  well 
regardless  of  effect  upon  neighboring  wells,  and  notwithstanding  malicious  intcnt- 
Nalare  of  yropertr  tM  HKtBnU  k^m. 

Followed  in  Federal  Oil  Co.  v.  WesUrn  Oil  Co.  67  C.  C.  A.  429,  121  Fed.  675. 
refusing  apeciBc  performance  of  oil  and  gas  lease  for  want  of  mutuality,  wherf 
lessee  was  not  obligated  to  make  well,  and  lease  waa  determinable  only  at  hir 

Cited  in  Manufacturer*  Gaa  k  Oil  Co.  v.  Indiana  Natural  Ga*  &  Oil  Co.  155* 
Ind.  646,  53  L.  R.  A.  134,  68  N.  E.  706,  holding  natural  gaa  reduced  to  possession 
a  commercial  commodity,  and  that  a  statute  prohibiting  its  transportation  out 
of  the  state  ia  unconstitutional;  Andrews  v.  Andrews,  31  Ind.  App.  191,  67  K.  E. 
461,  recognizing  that  natural  gaa  may  beconte  property  of  adjoining  iMidowner  hf 
being  reduced  to  posseasion  by  him  through  well  on  his  land. 

SO  L.  R.  A.  774,  WELCH  t.  UNION  CENT.  L.  INS.  CO.  108  Iowa,  224,  78  N.  W. 

8G3. 
Katuppnl  of  oomv"r  hr  nedleal  exsBilMcr'B  ecrtlflcBte. 

Approved  in  Weimer  v.  Economic  Life  Asso.  108  Iowa,  453,  79  N.  W.  123, 
holding  that  insurance  company  which  has  investigated  and  declared  the  condition 
of  assured  to  be  such  as  required  by  it  cannot  get  up  infirmities  of  .whicb  it 
knew,  or  might  have  known,  where  its  examiner  was  not  deceived. 

Explained  in  Wood  v.  Farmer's  Life  Asso.  121  Iowa,  47,  96  N.  W.  226,  holding: 
insurance  company  estopped  to  defend  suit  on  policy  by  proof  that  assured  wa» 
>  not  in  condition  stated  in  Application,  hy  favorable  report  of  medical  examiner, 
in  absence  of  proof  of  fraud  in  assured. 
lacoalcatBble  plABse   ■■   cOTertnB   fKlso   BABwer*. 

Cit«d  in  footnote  to  Murray  v.  State  Uut.  Life  Assur.  Co.  53  L.  B.  A.  74^ 
whicb  holds  false  answers  in  application  covered  by  incontestable  clause. 

60  L.  R.  A.  777,  TOLERTON  *  8.  CO.  v.  ANGLO-CALIFORNIA  BANK,  112 

Iowa.  706,  84  N.  W.  030. 
Iilablltty  of  ynrctauier  of  dmft  irith  bill  of  iKdlnv  ftttacke^ 

Cited  in  Hall  v.  Keller,  04  Kan.  214,  62  L.  R.  A.  7S9,  footnote  p.  758,  Bl  Am. 
Bt.  Rep.  209,  67  Pac.  518,  holding  neither  bank  purchasing  draft  with  bill  of 
lading  attached  nor  payees  indorsing  aamo,  liable  to  acceptor  for  failure  of 
drawer's  title  to  property  shipped,  S.  Blaisdell,  Jr.  Co.  v.  Citiiens'  Xat,  Bank, 
98  Tex.  P34,  ua  I..  R.  A.  U73,  footnote  p.  968,  97  Am.  St.  Rep.  944,  76  8.  W.  292, 
denying  responsibility  of  bank  purchasing  draft,  with  bill  of  lading  attached,  b> 
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conaignee  paying  dT&ft,  where  bill  o(  Ikding  proves  fraudulent;  Commerce  Mill. 
&  Grain  Co.  v.  Morris,  27  Tex.  Civ.  App.  6S5,  S6  6.  W.  1118,  liolding  bank  re- 
ceiving lor  collection  draft  with  bill  of  lading  for  car  of  wheat  attached,  not 
liable  on  warranty  that  wheat  ihould  be  as  contracted  for. 

50  L.  R.  A.  7S0,  THOMSON  v.  SMITH,  111  Iowa,  71S,  82  Am.  St.  Bep.  94i,  8a 

N.  W.  788. 
What  BFC  Sxtorea. 

Cited  in  WcBt  T.  Fanneri'  Mut.  Ina.  Co.  117  Iowa,  151,  DO  N.  W.  523,  kolding 
Kxturei,  furnace  and  hot-water  boiler  placed  in  house. 

Cited  ID  footnote  to  Murray  v.  Bender,  83  L.  R.  A.  783,  which  holds  that 
chaira,  stage,  stage  fixtures,  and  drop  curtain  annexed  .to  theater  by  owner  of 
majority  of  atock  of  corporation  having  title  to  building,  without  agreement 
that  they  ahall  remain  hia  personal  property,  pasB  as  fixtures  on  execution  sale 
of  building. 

50  L.  R.  A.  783,  KANSAS  CITY  v.  ORR,  82  Kan.  61,  61  Pae.  397. 

[.lability  of  ellr  tar  Injarr  tFOai   defeettvc  atreeta. 

Cited  in  Eskildseu  v.  Seattle,  29  Wash.  689.  70  Pac.  64,  holding  city  liable  for 
injury  to  child  whose  foot  was  caught  In  opening  between  rail*  of  railroad  track 
and  planking. 

Cited  in  footnote  t«  Teagar  v.  Flemingsburg,  B3  L.  R.  A.  7S2,  which  holds 
mere  building  of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injury 
to  pedestrians. 

VIoIalloa  ot  ordlaance  u  aBvctlac  rccoverr  (Or  Injnrr. 

Cited  in  Newbury  v.  Luke,  66  N.  J.  L.  192,  52  Atl.  G25,  holding  no  defense  to 
action  for  overdriving  horse,  fact  that  horse  was  hired  to  defendant  on  Sunday 
in  violation  of  Sunday  law. 

60  L.  R.  A.  787,  STATE  em  rel.  HAMILTON  v.  GUINOTTE,  156  Mo.  613,  57 
S.  W.  281. 

Approved  in  Carroll  v.  Reid,  158  Mo.  321,  59  S.  W.  69,  holding  executor  nameJ 
in   contested   will   not   entitled    to   control   of   estate   as   agninst   adminUtrator 
pendente  lite  of  judgment  sustaining  will,  where  appeal  has  been  taken  to  su- 
preme court. 
Jarladlctloa  of  probate  eoart  pendlns  appeal. 

Cited  in  Ryane  v.  Boogher,  169  Mo.  685,  69  S.  W.  1048,  holding  probate  court 
without  jurisdiction  to  render  judgment  pending  appeal  to  supreme  court, 
ReTleif  by  certlonirl  of  deter  ml  aatloa  ot  mllltarr  exanlDlBK  board. 

Cited  in  footnote  to  People  eat  rel.  Smith  v.  Hoffman,  54  L.  R.  A.  697,  which 
holds  military  examining  board,  a  Judicial  body  whose  determination  reviewable 
by  certiorari. 
Coaelaalvcaea*  of  vardlet. 

Approved  in  Hamburger  v.  Rinke),  164  Mo.  404,  64  S.  W.  104,  holding  suprem* 
court  eancluded  by  verdict  suataining  testator's  mental  capacity  where  it  is  based 
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I  fairly  aubmitUd  undeT  Appropriate  inatiuc- 

RcTlew  «t  verdict  or  iadcnent. 

Approved  in  Crossan  v.  CroBsan,  109  Mo.  AST,  TO  8.  W.  130,  holding  that 
supreme  court  will  set  aside  verdict  in  will  contest  where  there  U  no  evidence  to 
sustain  it,  but  will  not  weig^i  the  evidence  when  competent  to  suatain  verdict: 
Hubbard  r.  Fuchs,  IM  Mo.  430,  64  S.  W.  98,  holding  tliat  in  absence  of  evidence 
to  juStifj  judgment  the  supreme  court  will  interfere  although  no  declarations  of 
law  were  asked. 

SO  L.  R.  A.  788,  STATE  e»  rsi.  KANSAS  t  T.  COAL  E.  CO.  v.  SHELTON,  154 

Mo.  6TD,  56  S.  W.  lOOS. 
Rcncdr  kr  appeal  or  ttrit  »l  rmr  aa  bar  to  eortlOFapi, 

Limited  in  State  es  rel.  Hamilton  v.  Quinotte,  Isa.Mo.  520,  SO  L.  R.  A.  794. 
67  S.  W.  281,  holding  reniedy  by  appeal  or  writ  of  error' not  sufficient  to  bar 
certiorari  unless  it  is  adequate  to  meet  the  necassittes  of  the  CAse. 

60  L.  K.  A.  SOS,  DIETZMAN  v.  ML'LLIM,  108  Kj.  610,  S4  Am.  St.  Bep.  390,  57 

S.  W.  247. 
'Wife's  rlsht  of  aetloa  for  alleaatlav  lia*ba«d*i  aaeetlaB*. 

Cited  in  footnotes  to  Wolf  v.  Frank,  52  L.  B.  A.  102,  and  Betaer  v.  Betser. 
52  L.  B.  A.  630,  which  austain  wile's  right  of  action  for  alienating  husband's 
oSectiona. 

60  L.  B.  A.  810,  MOODY  v.  TRIMBLE,  10»  Ky.  139,  58  S.  W.  504. 
CoarlaalTenCMi  oa  coarU  of  declalon  •(  political  comeilttee. 

Cited  in  Davis  v.  Hambrick,  100  Ky.  283,  51  L.  B.  A.  873,  footnoU  p.  671, 
£8  S.  W.  779,  holding  deoision  of  state  central  committee  between  bodies  claiming 
to  be  executive  committee  of  county  conclusive  oa  courts. 

fiO  L.  R.  A.  813,  LOUISVILLE  R.  CO.  v.  FOSTER,  108  Ky.  748,  87  S.  W.  480. 

Danuisea   tor   emlaalon   of   aaioke   froia    loeomotl^ra. 

Cited  in  footnote  to  Jenkins  v.  Pennsylvania  B,  Co.  57  L.  B.  A.  309,  which 
sustains  right  to  more  than  nominal  damages  for  emission  of  smoke  from  loco- 
motives denser  than  required. 
Onaer'a  llahlll  tr  for   nnlaaaee  created   bj  ttenaat. 

Cited  in  footnote  to  Louisville  4  N.  Terminal  Co.  v.  Jacobs,  61  L.  R.  A.  188, 
which  holds  conetruction  of  roundhouse  for  housing  engines  does  not  render 
owner  liable  for  nuisance  crested  by  tenant's  improper  manner  of  using. 

Cited  in  footnote  to  Froelicher  v.  Oswald  Iron  Works,  64  L.  B.  A.  228,  which 
suHtaina  right  to  injunction  against  construction  of  boilers  and  tanks  and  ham- 
mering of  sheet  iron  in  open  air. 

50  L.  E.  A.  816,  WILLI.4MS  v.  POPE  MFC,  CO.  52  U.  Ann.  1417,  78  Ant.  St. 

Bep.  300,  27  So.  851. 
Conflict  of  law*  aa  to  Biatriiiionlal  propertr. 

Cited  in  notp)>  (37  L.  E.  A.  357,  358)  on  conflict  of  laws  as  to  matrimoniil 
property;   (64  L.  R.  A.  828)  on  conflict  of  laws  as  to  sates  of  personal  property. 
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RlBbl  of  aiather  to  aae  tor  mesllBent  lajarlea  M  efeU«. 

Cited  in  footnote  to  McGarr  v.  National  &  P.  Worsted  Mills,  60  L.  R.  A.  122, 
which  holds  mother  caTing  for  familj'  entitled  to  sue  for  loss  from  ntgligeut  in- 
jnriea  to  minor  child. 

60  L.  R.  A.  827,  MADDEN  v.  JACOBS,  62  La.  Ann.  2107,  28  So.  226. 

60  L.  R.  A.  828,  PACKHAM  t.  GERMAN  F.  INS.  CO.  91  Md.  516,  80  Am.  St 

Rep.  461,  46  Atl.  106S. 
Compronlse  at  elmlm  lor  aesllKeut  deatrnctlan  ot  pmpertr  br  Are. 

Approved  in  Svea  AsBur.  Co.  y,  Packham,  B2  Md.  472,  52  L.  R,  A.  96,  footnote 
p.  95,  48  Atl.  3a!),  holding  that  settlement  of  suit  brought  by  insured  against 
part;  causing  loss  of  insured  property  when  made  with  approval  of  majoritj  of 
companies  interested  cannot  be  complained  of  by  others  which  refused  to  come 
into  suit. 

RISht    of    laaorer   after    BbandoniBeiit   of    Teaael    to    rcooTer    fop    Ion    ot 
liroKpecllvc   earnlnvs. 

Cited  in  footnote  t'l  Mason  v.  Marine  Ins.  Co.  64  L.  R.  A.  700,  which  holds 
inaurer  receiving  abandonment  of  vengel  injured  hy  eollisiDn  entitled  to  recovery 
(or  loss  of  proHpective  earnings  recovered. 
Rtorht   of   ■abrOBBted    iMsmrcr   to   ehBrBc    miptntaiec   •moant    paid   aiort- 

Cited  in  footnote  to  New  Hampshire  F.  Ins.  Co.  v.  National  L.  Ins.  Co.  57 
L.  R.  A.  692,  which  denies  right  of  insurer,  subrogated  to  mortgagee's  claims 
agHinsl.  mortgagor,  to  insist  on  charging  mortgagee,  retaining  mare  than  its 
share  from  other  policy,  with  amount  paid  to  mortgagor. 

60  L.  R.  A.  833,  CLINTON  v.  NORFOLK  MUT.  F.   INS.  CO.   176  Mass.   486,     , 

79  Am.  St.  Rep.  325,  57  N.  E.  998, 
AvoldoBoe  at  polloy   br  MLle  of  propertr  oa  cseeotloa. 

Approved  in  Stuart  v.  Beliance  Ins.  Co.  179  Mass.  438,  60  X.  E.  929,  holding 
sale  of  property  on  execution  not  such  a  sale  as  to  avoid  fire  insurance  policy  so 
long  as  there  is  a  right  of  redemption. 

50  L.  R.  A.  836,  PEWAUKEE  v.  SAVOY,  103  Wis.  271,  74  Am.  St.  Rep.  866,  79 
N.  W.  438. 

Cited  in  Pewaukee  v.  Wisconsin  Lukes  Ice  &  Cartage  Co.  110  Wis.  67,  86  N.  W. 
060,  in  statement  of  facts. 
Title  to  bed  ot  lake. 

Approved  in  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  427,  83  Am,  St.  Rep.  MS, 
84  N.  W.  865,  holding  that  title  to  bed  of  lake  is  in  state  in  trust  for  puhiic  use, 
and  a  patent  covering  any  of  such  lands  is  ineffectual  to  pass  title  thereto; 
Atty.  Gen.  e*  rel.  Askew  v.  Smith,  100  Wis.  639,  85  N.  W.  612,  holding  that 
title  to  bed  of  meandered  lake  navigable  in  fact  is  in  the  state  in  trust  for  public 
use,  and  the  state  cannot  convey  it  away  for  private  uses  nor  can  it  abdicate 
the  trust. 
Htsht  of  Btate  to  talc*  lee> 

Approved  in  Rossmiller  v.  SUte,  114  Wis^  186,  58  L.  R.  A.  99,  01  Am.  St.  Bep. 
L.  R.  A.  Au,— Vol  IV.— 79. 
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010,  S9  N.  W.  S39,  holding  unconetltutionkl  statute  impcaiiig  license  tax  upon 
persons  cutting  ice  formed  upon  navif^ble  lakes  or  vatere,  the  beneficial  use  of 
such  waters  being  Tested  in  the  people. 
RlKht  to  m«lii(eiiBBce  of  daai. 

Cited  in  Kray  v.  Muggli,  77  Minn.  242,  TB  N.  W.  1004   (dissenting  opiaioa). 
majority  holding  riparian  owners  not  entitled  to  have  dam  maintained  for  thrir 
benefit  after  mill  owner  hat  abandoned  the  water  power  and  sold  to  other  owners 
right  to  reclaim  their  flooded  lands. 
HiKhta  of  **blle  Im  artllelal  body  of  water. 

Cited  in  Lathrop  v.  Racine,  110  Wis.  467,  07  N.  W.  102,  susUining  same 
rights  of  abutters  in  artificial  channel  of  portion  of  river  as  they  would  have  in 
natural  watercourse. 

Distinguished  in  Albert  Lea  v.  Nielsen,  80  Minn.  105,  81  Am.  St.  Rep.  242,  S2 
N.  W.  1104,  holding  body  of  water  raised  by  artificial  means  does  not  become 
public,  where  titje  to  bed  is  not  in  utate. 
Power  of  leKlalBt«Fe  to  Kathoriac  draluase  of  l«ke. 

Approved  in  Priewe  v.  Wisconsin  State  Land  ft  Improv.  Co.  103  Wis.  5S0,  74 
im.  8L  Rep.  904,  TO  N.  W.  780,  holding  legislature  without  power  under  guiw 
of  promoting  public  health  to  authorize  private  person  to  drain  navigable  lake 
receiving  therefor  land  within  meander  line. 

Rlvhta  atmalrcd  bj   preaorlptioa. 

Approved  in  Diana  Shooting  Club  v.  Lamoreux,  114  Wis.  SS,  91  Am.  St.  Rep. 
S9S,  89  N.  W.  S80,  holding  former  owner  cannot  object  to  maintenance  of  arti- 
ficial lake  or  artificial  level  of  lake  where  such  condition  is  allowed  to  exist 
adversely  for  the  full  statutory  period. 

Cited   in   Chippewa   Falls  v.   Hopkins,   109  WU.  S16,  S6   K.  W.  CSS,  holding 
twenty  years'  user  sufficient  to  establish  highway. 
Neeeaalt7  of  prellmlnAry  notice  to  BctioB  for  eneroackHieBt. 

Cited  in  Wauwatosa  v,  Dreutzer,  U8  Wis.  120,  02  N.  W.  551,  susUining  right 
of  municipal  corporation  to  equitable  action  for  mandatory  injunction  restraining 
continuance  of  encroachment  without  preliminary  order  for  iU  removal. 

50  L,  R.  A.  847,  lie  LUTZ,  167  Uo.  439,  57  S.  W,  1018. 
Levaeica  as  ckarse  on  land. 

Approved  in  Stuart  v.  Robinson,  80  Misa.  29T,  92  Am.  St.  Hep.  603,  31  So.  »03, 
holding  legacies  chargeable  on  testator's  land  wtiere  there  is  no  personalty  out  of 
which  to  pay  them. 

CoDBtmetlon  of  wills. 

Cited  in  Meincrs  v.  Meiners,  170  Mo.  625,  78  S,  W.  705,  holding  that  testator's 
intention  must  be  deduced  from  will  alone  after  evidence  of  conditions  under 
which  it  was  made. 

60  L.  R.  A.  850,  HOLV\ERSON  v.  ST.  LOUIS  &  SUBURBAN  R.  CO.   157  Mo. 

216,  57  S.  W.  770. 
Coatrlbatorr    neKllKevee  as   defenae. 

Approved  in  J.  F.  Conrad  Grocer  Co.  v.  St  Louis  4  Suburban  R.  Co.  89  Mo. 
App.  643,  holding  contributory  negligence  of  one  injured  by  street  car  will  defeat 
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recovery  io  absence  of  wantonness  or  intentional  wrong  on  part  of  railway  em- 
ployee; Moore  y.  Lindell  R.  Co.  176  Mo.  544,  75  S.  W.  Q72,  holding  that  con- 
tributory negligence  of  injured  party  prevents  recovery  in  absence  of  recklessness 
of  motorman;  Fanning  v.  St,  Louis  Transit  Co.  103  Mo.  App.  158,  78  S.  W,  02, 
denying  recovery  to  one  injured  by  street  car,  who  was  contributorily  Diligent, 
notwithstanding  concurrent  negligence  of  motorman;  Barrie  v.  St.  Louis  Transit 
Co.  108  Mo.  App.  92,  7B  S.  W.  706,  holding  that  party  negligently  driving  upon 
trade  so  near  car  that  motorman  could  not  stop  it  in  time  to  avoid  injury,  cannot 
recover;  Sepetowski  v.  St.  Louis  Tranait  Co.  102  Mo.  App.  124,  76  S.  W.  693, 
holding  that  party  whose  n^Iigence  directly  contributed  to  injury  from  street 
car  cannot  recover  when  motorman  exercised  due  care. 
f.BBt  cl«r  okaaee. 

Cited  in  Baxter  v.  St.  Louis  Transit  Co.  103  Mo.  App.  607,  78  S.  W.  70,  hold- 
ing street  railway  company  liable  for  injury  caused  by  street  car  striking  rear 
of  wagon  when  motorman  had  laat  chance  to  avoid  injury,  notwithstanding  in- 
jured party's  negligence. 

Cited  in  note   |55  L.  E.  A.  451,  452)  on  doctrine  of  last  clear  chance. 


Cited  in  Southern  Electric  R.  Co.  v.  Hageman,  57  C,  C.  A.  368,  121  fed,  272 
(dissenting  opinion),  majority  holding  motorman  bound  to  exercise  same  d^ree 
of  cure  to  avoid  injuring  people  as  tliey  are  to  avoid  injury  from  cars. 
Imputed  »KllaeBee. 

Approved  in  J.  F.  Conrad  Grocer  Co.  v.  St.  Louis  &  Suburban  R.  Co.  80  Mo. 
App.  541,  holding  contributory  negligence  of  employee  who  heedlessly  drove  upon 
track  in  front  of  car  imputable  to  employer,  who  cannot  recover  for  loss  of  horse, 
vagun,  and  harness. 
l.lKbllllr  •«  Btreet  mllivaT'  '«"  l»J«T  *■«  »•  ««'*«t  Id  paTenaest. 

Cited  in  footnote  to  Fielders  v.  North  Jersey  Street  R.  Co.  5»  L.  R.  A.  466, 
which  denies  liability  of  street  railway  company  for  injury  by  defect  in  pavement 
between  tracks. 
Whether  BevIlKenee  eoutrlbularr  mm  «B«a(oa   for  Jary. 

Approved  in  Bice  v.  Wabnsli  R.  Co.  02  Mo.  App.  41,  holding  erroneous,  charge 
leaving  it  to  jury  to  say  whether  plaintiff  guilty  of  negligence  materially  con- 
tributing to  his  injury. 
Rlsht  of  ■etlon  Mndef  ordlaaBC*  ■■  to  care  of  BtreetB. 

Not  followed  in  Gebhardt  v.  St  Louis  Transit  Co.  97  Mo.  App.  379,  71  N.  W. 
448,  holding  ordinance  aa  to  care  of  persona  in  charge  of  streets,  police  n^ulation 
conferring  right  of  action  upon  one  injured  in  consequence  of  violation  thereof. 

50  L.  R.  A..  802,  HAINES  v.  ATLANTIC  CITY  R.  CO.  66  N.  J.  L.  27,  46  Atl.  596. 
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